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Palmer  v.  Cowdret. 

PhaCTICV  nr  chahcbrt.  The  practice  in  chancery  cases,  and  the  manner  of 
serring  process  and  publishing  notice  of  suit,  is  regulated  by  the  law  of 
the  Territory,  and  not  by  the  equity  rules  of  United  States  courts.* 

NomcB  BT  TUBLiCXTiov  ^lohen  mffieUni.  Process  should  be  personally 
served  where  the  defendant  is  within  the  jurisdiction,  and  for  that  pur- 
pose the  officer  should  hold  the  summons  until  the  return  day.  A  return 
non  inventus,  made  before  the  return  day,  will  not  support  a  notice  by 
publication,  t 

JError  to  District  Oourt^  Arapahoe  County. 

Messrs.  Brown  &  Putnam,  for  plaintiff  in  error. 

Mr.  H.  R.  Hunt,  for  defendant  in  error. 

Hallett,  0.  J.  Defendant  in  error  filed  his  bill  in  the 
Arapahoe  district  court,  on  the  25th  day  of  February,  A. 
D.  1868,  and  the  summons  was  made  returnable  to  the 

•  See  BanOmOfU  ▼.  ZVwmlw,  18  WaU.  MB,  a  later  case.  In  which  this  doctrine  la  folly 
••tabltohed. 
tTbe  tame  rule  was  applied  in  IHw  ▼.  Broefcer,  decided  at  this  term. 

Vol.  II.- 1 
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ensuing  May  term  of  the  court.  Notice  of  the  pendency  of 
the  suit  was  published  in  a  newspaper  as  provided  in  section 
8  of  the  act  relating  to  chancery  practice  (R.  S.  93),  and 
on  the  30th  day  of  March,  and  more  than  a  month  before 
the  return  day,  the  summons  was  returned  non  inventus. 
Plaintiff  in  error,  failing  to  appear  at  the  May  term  of  the 
court,  the  bill  was  taken  as  confessed  by  her  and  a  decree 
of  foreclosure  was  passed.  In  this  decree  it  was  provided, 
that  if  the  amount  obtained  upon  the  sale  of  the  mortgage 
premises  should  be  insufficient  to  pay  the  amount  found  to 
be  due  to  defendant  in  error,  the  master  should  report  the 
deficiency  to  the  court,  and,  upon  confirmation  of  the  report, 
that  execution  should  be  issued  for  the  sum  so  found  to  be 
due  and  unpaid.  As  the  summons  was  not  served  upon  plain- 
tiff in  error,  and  there  was  no  appearance  by  her  in  the 
court  below,  we  are  first  to  consider  whether  the  method 
pursued  to  bring  her  into  court  was  effectual  to  that  end. 
It  is  contended  that  the  practice  in  chancery  is  regulated  by 
the  equity  rules  of  the  courts  of  the  United  States,  accord- 
ing to  which  service  by  publication  of  notice  cannot  be  made, 
and  that  the  legislative  assembly  is  without  authority  in  the 
premises.  This  proposition  rests  upon  the  authority  of 
Orchard  v.  Hughes^  1  Wall.  73,  which  originated  in  a  dis- 
trict court  of  the  late  territory  of  Nebraska,  and,  like  the 
case  at  bar,  was  a  bill  to  foreclose  a  mortgage.  In  that  case 
the  district  court  awarded  execution  for  the  balance  due  after 
tlie  sale  of  the  mortgage  premises  ;  a  proceeding  not  war- 
ranted by  the  general  practice  of  courts  of  equity,  and  for 
which  there  was  then  no  authority  in  the  equity  rules  pre- 
scribed by  the  supreme  court.  In  Noonan  v.  Lee^  2  Black, 
499,  it  had  been  previously  decided  that  without  a  rule  of 
court  to  authorize  it,  a  district  court  of  tlie  United  States 
had  no  power  to  direct  payment  of  the  balance  remaining 
unsatisfied  after  the  sale  of  the  mortgaged  premises,  and  it 
was  held,  that  the  same  practice  should  govern  the  district 
court  of  Nebraska  territory.  After  Orchard  v.  Hughes  was 
decidoJ,  and  at  the  same  term  of  court,  a  rule  Avas  adopted 
obviously  for  the  purpose  of  conferring  upon  circuit  and 
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territorial  courts,  the  authority  that  had  been  denied  to  them 
in  the  cases  mentioned.  It  has  been  suggested,  that  Orc7iard  ^ 
F.  Hughes  was  a  case  in  which  the  court  had  jurisdiction 
under  the  laws  of  the  United  States,  and  that  the  practice 
of  United  States  courts  was,  for  that  reason,  applied ;  Stacy 
Y.  Abbott,  1  Am.  L.  T.  84 ;  but  there  is  nothing  in  the  opinion 
of  the  court,  or  in  the  reporter's  notes,  to  indicate  that  such 
was  the  fact,  or  that  the  court  intended  to  limit  the  applica- 
tion of  the  rule  to  any  class  of  cases.  In  the  recent  case  of 
Clinton  v.  Englebrecht^  13  Wall.  434,  it  was  said,  that 
Orchard  v.  Hughes  was  decided  upon  the  ground,  that  the 
chancery  jurisdiction  conferred  upon  territorial  courts  was 
beyond  the  reach  of  territorial  legislation,  and  this  seems 
to  identify  the  case  with  the  principle  established  in  Dun- 
phy  V.  Kleinsmith^  11  Wall.  610.  In  the  case  last  mentioned 
it  was  held,  that  the  chancery  jurisdiction,  conferred  by  con- 
gress upon  a  district  court  of  the  territory  of  Montana,  could 
not  be  divested  by  the  legislative  assembly  of  the  territory, 
aad  that  in  a  cause  of  equitable  jurisdiction  the  statute  of 
the  territory  conferred  upon  the  court  no  power  to  proceed 
to  trial  by  jury,  and  judgment  according  to  the  course  of 
practice  in  courts  of  law.  In  this,  nothing  more  is  affirmed 
than  that  the  chancery  and  common -law  jurisdictions  of 
territorial  courts  must  be  separately  maintained  ;  a  proposi- 
tion for  which  there  is  direct  authority  in  the  organic  acts 
of  the  several  territories.  In  these  acts  it  is  declared  that  the 
courts  "  shall  possess  chancery  as  well  as  common-law  juris- • 
diction,"  and  this  provision  undoubtedly  requires  tliat  the 
general  distinction  between  courts  of  law  and  of  chancery 
shall  be  maintained,  so  &r  at  least  as  to  prevent  the  transfer 
of  causes  from  one  forum  to  the  other.  To  remove  a  cause 
from  the  equity  to  the  common-law  side  of  the  coui-t,  or  to  ef- 
fect that  result  by  providing  that  all  issues  of  fact  shall  be 
tried  by  jury,  would  be  to  remove  the  cause  to  another  forum 
and  to  abolish  chancery  jurisdiction,  which  is  established  by 
the  organic  act.  Therefore,  it  cannot  be  doubted  that  the 
chancery  jurisdiction  of  territorial  courts  is  beyond  the 
reach  of  territorial  legislation,  bat  I  do  not  perceive  that  the 
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organic  act  extends  beyond  this  point.  In  another  clause  it 
is  provided  that  the  jurisdiction  of  the  several  courts,  both 
appellate  and  original,  and  of  justices  of  the  peace,  shall  be  as 
limited  by  law,  and  this  is  followed  by  certain  limitations 
upon  the  jurisdiction  of  justices  of  the  peace,  and  probate 
courts,  not  material  to  our  present  inquiry.  The  law  here  re- 
ferred to,  which  shall  further  define  the  jurisdiction  of  the 
courts,  is  unquestionably  the  law  of  the  territory,  so  that,  if 
we  read  this  clause  in  connection  with  that  first  mentioned, 
we  find  that  the  legislative  assembly  is  authorized  to  define 
and  establish  the  jurisdiction  of  the  courts,  subject  to  the 
restriction  that  the  distinction  between  common-law  and 
chancery  proceedings  must  be  respected.  In  addition  to 
the  clause  referred  to,  by  which  power  to  regulate  the  juris* 
diction  of  district  courts  is  expressly  conferred  upon  the 
legislative  assembly,  subject  to  the  limitation  respecting 
chancery  and  common-law  proceedings,  the  power  of  the 
legislative  assembly  is  extended  to  all  rightful  subjects  of 
legislation,  consistent  with  the  constitution  of  the  United 
States  and  the  provisions  of  the  act.  It  will  not  be  con- 
tended that  the  practice  of  the  courts,  at  law  and  in  chan- 
cery, is  not  a  rightful  subject  of  legislation,  so  that,  as  to 
jurisdiction  and  practice,  we  have  full  authority  in  the  leg* 
islative  assembly,  with  the  single  restriction  that  the  chan- 
cery and  common-law  jurisdiction  shall  be  separately 
maintained.  There  are,  indeed,  other  provisions  relating 
•to  writs  of  error  and  appeals,  and  the  jurisdiction  of  justi- 
ces of  the  peace  and  probate  courts,  which  are  to  be  re- 
garded as  limitations  upon  the  powers  of  the  legislative 
assembly,  but  they  do  not  affect  the  present  inquiry,  and 
therefore  need  not  be  noticed  in  this  connection.  Nor  is  it 
necessary  to  the  decision  of  this  cause  that  the  effect  of  the 
clause  respecting  chancery  and  pommon-law  jurisdiction  as 
a  limitation  of  the  power  of  the  legislative  assembly,  should 
be  considered ;  the  powers  which  the  court  below  was  asked 
to  exert  were  such  as  are  usually  conferred  upon  courts  of 
equity.  Accepting  the  organic  act  as  the  charter  of  our 
government,  we  find  that  the  jurisdiction  and  practice  of 
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the  courts  of  the  territory  are  to  be  regulated  by  the  terri- 
torial assembly,  maintainiDg  the  distinction  between  chan- 
cery and  common-law  proceedings.  Accordingly,  it  was 
held  in  CliTUon  v.  EngUHyrecTit^  supra^  under  the  Utah  act, 
which,  in  this  respect,  is  like  our  own,  that  the  method  of 
procuring  jurors  for  the  trial  of  cases  was  a  rightful  subject 
of  legislation,  and  that  the  whole  matter  of  selecting,  sum- 
moning and  impaneling  jurors  was  left  to  the  territorial 
legislature.  This  case  establishes  the  principle,  clearly  de< 
ducible  from  the  organic  act,  that  the  jurisdiction  and 
practice  of  the  courts  of  the  territory  may  be  defined  and 
regulated  by  the  legislative  assembly,  subject  to  the  limita- 
tions contaihed  in  the  act.  And  this  construction  appears 
to  have  been  accepted  without  .question  in  some  of  the  early 
territories.  Rogers  v.  Bradford^  Pinn.  (Wis.)  418 ;  Lor- 
rimer  v.  BaTik  of  lUinoiSy  Mor.  (Iowa)  223.  With  humil- 
ity I  confess  that  I  am  unable  to  harmonize  the  decision  in 
Orchard  v.  Hughes  with  this  principle.  That  was  a  chan- 
cery case,  while  Olinton  v.  Englebrecht  was  at  law;  but  I 
submit  that  the  power  of  the  legislative  assembly  is  the 
same  in  chancery  as  at  law.  As  we  have  seen,  tbe  legisla- 
tive assembly  is  equally  bound  to  maintain  the  chancery 
and  common-law  jurisdiction,  and  within  these  limits  the 
powers  of  that  body  are  plenary.  The  language  of  the 
oiiganic  act  applies  with  equal  force  to  both  jurisdictions. 
When  it  is  said  that  the  jurisdiction  of  the  courts,  both 
appellate  and  original,  shall  be  as  limited  by  law,  this  must 
mean  the  jurisdiction  in  chancery  as  well  as  at  law ;  and  if 
the  practice  at  law  is  a  rightful  subject  of  legislation,  wh^re 
shall  we  find  authority  for  saying  that  the  practice  in  chan- 
cery is  not  equally  such?  When  this  subject  shall  be 
brought  before  the  supreme  court  again,  the  logical  force 
of  the  decision  in  Olinton  v.  EngZebrecM  will,  I  think,  lead 
to  the  overthrow  of  the  doctrine  of  Orchard  v.  Hughes^ 
and  therefore  I  am  content  to  adhere  to  the  practice  long 
established  in  this  territory  by  the  act  of  assembly.  To 
overturn  this  practice  at  the  present  time  would  greatly 
disturb  vested  rights,  and  this  should  not  be  done,  un- 
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less  it  clearly  appears  that  the  act  is  not  supported  by 
the  organic  law.  In  this  discussion  I  have  purposely 
refrained  from  entering  into  the  question  of  the  juris- 
diction of  district  courts  when  sitting  for  the  trial  of  causes 
arising  under  the  constitution  and  laws  of  the  United 
States.  This  being  a  case  under  the  laws  of  the  temtory, 
what  is  here  said  should  not  be  extended  beyond  the  class 
to  which  the  case  belongs.  The  attempt  of  defendant 
in  error  to  obtain  service  by  publication  of  notice  was 
rightly  directed,  but  he  failed  to  secure  full  compliance 
with  statute.  In  section  8  of  the  chancery  act  (Rev.  Stat.  94), 
which  provides  for  publishing  notice  of  the  pendency  of  the 
suit,  it  is  declared  that  this  proceeding  (the  publication  of 
the  notice)  shall  not  dispense  with  the  usual  exertion  on 
the  part  of  the  sheriff  to  serve  the  summons.  The  law  in- 
tends that  service  of  tbe  summons  shall  be  made  on  the 
defendant,  if  he  can  be  found  within  the  jurisdiction  during 
the  life  of  the  writ.  If  the  defendant  is  not  in  the  county 
at  the  time  the  summons  is  placed  in  the  hands  of  the  offi- 
cer, he  may  come  into  tlie  county  before  the  return  day, 
and  if  notice  by  publication  has  been  given,  it  is  neverthe- 
less the  duty  of  the  officer  to  serve  the  summons,  if  he  can 
find  the  defendant  in  his  bailiwick.  To  the  performance 
of  this  duty  it  is  necessary -that  the  officer  sliould  retain  the 
summons  in  his  hands  until  the  return  day;  for  after  return 
of  non  inventus  of  course  the  officer  cannot  obey  the  com- 
mand of  the  writ  In  the  present  case  the  sheriff  returned 
the  summons  more  than  one  month  before  the  return  day, 
and  thereafter  he  could  not  comply  with  the  statute  by 
making  the  usual  exertion  to  serve  it.  Whether  the 
defendant  came  into  the  county  after  the  return  and  during 
the  life  of  the  writ,  we  do  not  know,  nor  can  we  be  informed 
except  by  the  return  of  the  proper  officer.  By  the  return, 
as  it  stands  in  the  record,  it  does  not  appear  that  service 
could  not  have  been  made  during  the  life  of  the  writ,  and 
the  court  had  no  authority  to  proceed  upon  notice  by  pub- 
lication without  such  evidence.    For  this  cause  the  decree 
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must  be  reversed,  with  costs,  and  the  cause  remanded  for 
further  proceedings. 

Belford,  J.  While  I  fully  concur  in  the  opinion  of  the 
chief-justice,  I  deem  it  my  duty  to  say  that,  in  my  judg- 
ment, the  power  of  the  territorial  legislature  over  the  legal 
and  chancery  practice  of  the  district  courts  is  full,  ample 
and  complete*  It  has  been  repeatedly  held  by  the  supreme 
court  of  the  United  States  that  a  territorial  legislature,  act- 
ing under  its  general  delegation  of  power  given  in  its 
organic  act,  can  legislate  on  all  subjects  which  fall  within 
the  domain  of  rightful  legislation.  The  mode  of  procedure 
in  courts  of  justice  is  certainly  a  rightful  subject  of  legisla- 
tion. Sparrow  v.  Strong,  3  Wall.  101 ;  Sogers  v.  Burling- 
tm,  id.  662. 

Wells,  J.  I  concur  in  all  that  has  been  said  by  the 
chief-justice,  except  so  far  as  relates  to  the  case  of  Dunphy 
?.  KldnsmWiy  and  I  agree  that  the  doctrine  of  that  case  is 
here  correctly  interpreted ;  but  it  appears  to  me  that  it  is 
sought  to  justify  the  doctrine  of  that  case  upon  principle, 
which,  with  submission,  T  conceive  to  be  unnecessary,  and 
perhaps  scarcely  appropriate.  It  is  sufficient,  I  conceive, 
to  yield  to  the  authority  of  the  court  of  final  resort  without 
going  further.  Reversed. 

Terutobiai.  LBQiBLATrRE^BoorLATiOK  OF  CorRT  Practick.  —  By  tlie  organic  act 
foil  power  was  iriven  to  the  territorial  legislature:  Berru  v.  Vnittd  SUites.  3  Colo.  JOD. 

PROCKSH,  Return  non  Invkntus— Xotke  by  Purlication.  — a  n'tnrii  non  inverUtu 
bHbre  ttae  return  day  will  not  support  a  notice  by  publlcntloii:  Cheely  v.  CiapUm,  HO  U.  8.  707S 
yt'ice  V.  ifaroncy,  4  Colo.  49;  Clayton  v.  Clayton,  4  Colo.  415;  Innul  v.  Arthur,  7  Colo.  7. 

LiSS  V.   WiLOOXBlf. 

iuBiSDtcnoiT  Of  sopnBBCB  coTTBT— «;»  octtons  of  unlawful  datatner,  Th« 
judgrment  and  proceedingn  of  a  probate  coart*  in  an  action  of  nnlawfol 
detainer,  maj  be  removed  into  this  court  by  writ  of  error.* 

Error  to  Probate  Court,  Oilpin  County. 

Mr.  WiLCOXEN  appearing  in  his  own  cause,  now  moved 
to  dismiss  the  writ  of  error  upon  the  ground  that  the  court 
had  no  authority  to  proceed  in  this  mannor. 

•The  same  dedtlon  wm  glTen  at  tills  tenn  in  Hcyt  t.  Maeon,  whioh  was  an  aoUoa 
30  th«  case. 


i 


Digitized  by 


Google 


8  Liss  V.  WiLooxEN.  [Feb.  T., 

The  language  of  the  statute  giving  the  writ  of  error  in 
actions  of  this  kind,  is  as  follows  (B.  S.  836) :  ^^  Appeals 
and  writs  of  error  to  the  supreme  court  from  the  judgments 
of  the  district  court,  land  writs  of  error  to  the  judgment  of 
any  probate  court  in  proceedings  under  this  chapter,  shall 
be  allowed  as  in  other  cases." 

Mr.  Rockwell  appeared  for  plaintiff  in  error. 

Hallett,  C.  J.  The  action  was  unlawful  detainer, 
founded  upon  the  statute  (B.  S.  332),  by  the  17th  section 
of  which  it  is  provided  that  writs  of  error  may  be  issued  in 
cases  of  this  kind,  as  in  other  cases.  As  there  is  no  statute 
regulating  the  practice  upon  writ  of  error  from  this  court 
to  the  probate  court,  in  other  cases,  it  is  claimed  that  this 
provision  of  the  act  relating  to  forcible  entry  and  detainer 
is  ineffectual.  By  the  act  of  congress  of  1863  (12  Stat.  700), 
it  is  provided  that  writs  of  error,  bills  of  exceptions  and 
appeals  shall  be  allowed  from  the  final  decisions  of  district 
and  probate  courts,  to  the  supreme  court,  under  such  regu- 
lations as  shall  be  prescribed  by  law.  The  organic  act  (12 
Stat.  174)  contained  the  same  provision  as  to  district  courts, 
in  pursuance  of  which  the  legislative  assembly,  in  1861,  pre- 
scribed the  manner  of  taking  appeals,  and  of  granting  a 
supersedeas  upon  writ  of  error,  and  limited  the  time  for 
prosecuting  such  writs.  In  this  act  the  practice  upon  writ 
of  error  was  not  prescribed,  except  as  to  the  manner  of 
making  it  a  supersedeas,  and  this  is  a  limitation  of  the  effect 
of  the  writ,  rather  than  a  grant  of  power  to  issue  it  In 
the  language  used,  the  writ  is  recognized  as  existing  pro- 
cess, and  as  the  practice  was  well  enough  regulated  by  the 
common  law,  in  which  the  writ  originated,  it  was,  doubtless, 
thought  to  be  unnecessary  to  enter  into  that  matter.  Upon 
this  hypothesis  we  have  always  proceeded  in  causes  brought 
into  this  court  from  district  courts  by  writ  of  error,  and  the 
practice  has  not  been  questioned  hitherto.  In  1864,  the  leg- 
islative assembly  provided  for  appeals  and  writs  of  error, 
from  judgments  and  decisions  of  probate  courts  to  this 
court  in  like  manner  and  under  the  same  restrictions,  r^ula- 
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tions  and  provisions  as  in  cases  determined  in  district  courts 
(3d  Sess.,  p.  119) ;  but  this  act  was  repealed  in  the  follow- 
ing yean  (4th  Sess.,  p.  100),  and  provision  was  made  for  re- 
moving causes  froni  probate  to  district  courts  by  appeal. 
It  will  be  observed  that  in  the  act  of  1864,  which  expressly 
authorized  the  removal  of  causes  from  probate  courts  to 
this  court,  by  writ  of  error,  no  attempt  was  made  to  define 
the  practice  otherwise  than  according  to  the  practice  in  the 
district  court,  and  as  we  have  seen,  the  practice  in  the  latter 
conrt  had  not  been  defined  by  statute,  except  as  to  the 
supersedeas.  From  the  organization  of  the  territory  to 
that  time,  the  writ  of  error,  as  now  known,  had  been  used 
for  removing  causes  from  district  courts  to  this  court,  and 
the  act  of  1864  must  be  regarded  as  affirming  the  regularity 
of  the  proceeding. 

The  power  of  the  legislative  assembly  to  confer  upon 
district  courts  appellate  jurisdiction  in  causes  originating 
in  probate  courts,  was  denied  in  Cass  v.  Davis,  1  Col.  44, 
upon  the  ground  that  this  court  alone  was  invested  with 
such  jurisdiction,  and  since  that  decision,  notwithstanding 
the  repeal  of  the  act  of  1864,  it  has  always  been  the  prac- 
tice to  remove  causes  from  probate  courts  into  this  court, 
by  writ  of  error,  excepting  the  short  time  during  which  this 
court  was  deprived  of  that  power  by  act  of  congress,  as 
hereinafter  explained. 

The  jurisdiction  of  this  court  to  proceed  in  that  manner, 
although  not  questioned,  was,  probably,  maintained  upon 
the  ground  that  the  writ  of  error  given  by  the  statute  of 
1863  was  common-law  process,  which  needed  not  the  aid 
of  the  legislative  assembly  to  make  it  effectual.  If,  as  we 
concede,  the  legislative  assembly  has  power  to  regulate  the 
time  and  manner  of  issuing  the  writ,  and  the  terms  upon 
which  it  shall  become  a  supersedeas,  it  is  not  absolutely 
necessary  that  this  should  be  done.  The  office  of  the  writ 
of  error  is  fully  explained  by  the  common  law,  and  con- 
gress having  authorized  this  court  to  issue  it,  the  jurisdic- 
tion to  hear  and  determine  causes,  brought  into  this  court 
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by  means  of  that  writ,  is  complete  without  ftirther  action 
of  tlie  legislative  assembly 

A  different  view  of  the  proceeding  by  appeal,  with  which 
we  are  not,  at  present,  concerned,  has  been  taken  in  this 
court,  but  it  seems  unnecessary  to  point  out  the  distinction 
between  the  remedy  by  appeal  and  by  writ  of  error.  In 
our  jurisprudence  the  appeal  is  founded  upon  statute,  by 
which  all  essential  qualities  must  be  prescribed ;  but  the 
writ  of  error  was  framed,  and  fully  equipped  for  service,  in 
the  common  law,  in  which  condition  it  is  believed  that  it  has 
been  transmitted  to  us. 

By  act  of  congress  of  May  4, 1870  (16  Stat.  96),  provision 
was  made  for  appeals  from  probate  to  district  courts,  under 
such  proper  regulations  as  should  be  prescribed  by  the  law 
of  the  territory,  and  it  was  further  enacted,  that  no  appeal, 
or  writ  of  error,  should  be  allowed  from  a  probate  court  to 
the  supreme  court;  but  this  latter  clause  was  soon  after- 
ward amended,  and  the  writ  of  error  from  this  court  to 
probate  courts,  as  it  existed  prior  to  May  4,  1870,  was  re- 
stored.   16  Stat.  279. 

For  some  years  prior  to  May,  4,  1870,  causes  were  re- 
moved into  this  court  from  probate  courts,  by  writ  of  error, 
as  before  stated;  and  if  it  should  be  conceded  that  the  prac- 
tice was  unwarranted,  it  has  been  expressly  recognized  and 
adopted  by  congress  in  the  act  of  July  14,  1870,  above  re- 
ferred to.  In  that  act  it  is  declared,  "  that  writs  of  error 
shall  be  allowed  from  any  decision  of  a  probate  court  to  the 
supreme  court  of  said  territory,  in  the  same  manner  they 
were  allowed  before  the  passage  of  the  act "  of  May  4,  and 
this  warrants  the  presumption  that  congress  was  informed 
of  the  use  which  had  been  made  of  the  writ,  and  intended 
to  continue  it.  If  it  should  be  conceded  that  the  practice 
prior  to  May  4,  1870,  was  unwarranted,  it  must  also  be 
conceded  that  it  was  revived  and  sanctioned  by  the  later 
act,  so  that  if  we  are  wrong  in  supposing  that  a  perfect  writ 
was  given,  by  the  act  of  1863,  we  cannot  be  wrong  in  saying 
that  it  now  exists. 
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The  jurisdiction  of  the  court  to  hear  and  determine  this 
oause  rests  upon  the  authority  of  the  several  acts  referred 
to,  and  the  motion  to  dismiss  will  be  denied.   Motion  denied. 

WaiT  oi'  Ebbob— Uni^awfui.  Detainkk.  — The  offico  of  a  writ  of  error  being  fully 


Anthony  y 
Z  Colo.  ZA 


Craig  t>.  Young. 


Practicb  in  sutbbscs  court  — ^wne  of  filing  record.  Where  an  appeal  waa 
taken  in  April,  and  appellant  did  not  apply  for  a  transcript  of  the  record 
nntU  January  20th  following,  he  was  guilty  of  laches^  and  further  time  to 
procure  the  record  waa  denied  him. 

Bat,  afterward,  he  was  allowed  until  the  next  day  in  which  to  file  the 
record. 

Appeal  from  District  Courts  ArapaJioe  County, 

In  this  case,  Mr.  Markham,  for  the  appellant,  applied,  on 
the  third  day  of  the  term,  for  further  time  in  which  to  file 
the  transcript  of  the  record,  which,  he  stated,  he  had 
applied  to  the  clerk  of  the  district  court  to  prepare,  as  early 
as  the  20th  uUimo;  that,  owing  to  sickness  in  his  family, 
the  clerk  had  been  unable  to  prepare  the  transcript,  and 
that  six  days,  or  thereabout,  would  still  be  required  to 
complete  it. 

It  appearing  that  the  appeal  was  prayed  at  the  April 
term  of  the  district  court,  the  court  were  of  opinion  that  to 
delay  until  so  late  a  day  as  the  20th  ultimo,  before  apply- 
ing for  the  record,  was  laches.  Therefore,  the  application 
was  denied ;  but,  afterward,  Mr.  Markham  having  in  the 
meantime  conferred  with  the  clerk  Of  the  district  court, 
again  applied  for  leave  to  file  his  record  on  the  next  day, 
being  the  fourth  day  of  the  term,  within  which  time  he 
stated  it  ootild  be  pfei>aredi  whereupon,  notwithstanding 
his  n^ligeac^,. the. application  was  granted,  but  the  court 
sajd  this  would  not  be  suflered  to  be  drawn  into  a  pre- 
cedent 
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Tatlob  9.  MoLauohuk. 

PRkoncB^ proceeding  to  triai  wUhaui  ieaue.    If  pleaa  are  Interposed  whidi 
oonolude  with  verificatioii,  and  the  partiee  proceed  to  trial  without  per- 
fecting the  iBSues,  the  irregnlarity  will  be  waived,  and  Judgment  will  not, 
be  arrested  for  that  cause. 

But  if  the  record  does  not  show  that  the  party  complaining  was  present  al  the 
trial,  or  that  he,  in  some  manner,  consented  to  the  irregularity,  tlie  rule  is 
otherwise. 

And  where,  to  a  declaration  on  a  promissory  note,  the  defendant  filed  several 
pleas,  and,  without  further  pleading,  the  cause  was  tried,  the  record  showing 
that  the  defendant  appeared  at  the  trial,*'  by  his  pleas  for  a  oonUnuancef** 
the  Judgment  was  reversed  and  the  cause  remanded. 

M-ror  to  Prohale  Courts  Park  County. 

The  plaintiflT,  below,  declared  upon  a  promissory  note  at 
the  February  term,  1871,  of  tiie  probate  court.  The  court 
convened  on  the  6th  of  February,  and  the  defendant  on  the 
day  preceding,  being  the  5th  of  February,  filed  the  general 
issue  and  several  special  pleas,  the  latter  concluding  with 
verification.  Upon  what  day  the  trial  was  had  did  not 
appear,  but  there  was  no  further  appearance  by  the  defend- 
ant, unless  the  following,  from  the  record  of  the  trial  and 
judgment,  should  be  regarded  as  showing  appearance : 

*'Now,  this  cause  coming  on  to  be  heard,  and  the  said 
plaintiflf  appearing  in  person,  and  the  defendant  by  his 
pleas  for  a  continuance  of  the  case,  the  court  ruling  the 
pleas  not  sufficient  cause  for  a  continuance  of  the  case,  and 
a  jury  being  waived,  proceeded  to  try  the  cause,*'  etc. 

Mr.  Alfred  Sayre,  for  plaintiff  in  error. 

Mr.  M.  Benedict,  contra. 

Wells,  J.  If  after  plea,  pleaded  with  a  verification,  the 
parties  proceed  to  trial  without  replication,  judgment  will 
not  be  arrested  for  the  irregularity ;  the  proceeding  is  re- 
garded as  a  mutual  waiver  of  formal  issues,  and  consensus 
tollit  errorem^  such  waiver  is  to  be  inferred,  however,  only 
where  it  appears  by  the  record  that  both  parties,  or  at  least 
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the  ])arty  complaining  has  consented  to  the  irregnlarity. 
In  the  present  case  the  record  fails  to  show  that  the  plaintiff 
in  error  was  present  at  the  court  below  when  the  cause  was 
set  down  for  trial,  or  at  any  time  during  the  trial,  or  after- 
ward, so  long  as  the  cause  remained  pending  in  that  court 
Those  recitals  of  the  record  which  have  been  relied  on  in 
argument,  as  evidencing  the  presence  of  the  defendant  at 
the  trial  below,  appears  to  us  insufficient  to  warrant  the 
conclusion  sought  to  be  drawn  from  them.  The  judgment 
of  the  probate  court  will,  therefore,  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Heversed. 


i 


Maokxy  v.  The  People. 

Qmamd  JUBT — ^the  power  to  $ummon  (/i^m.  The  statute  which  prorldee  that 
grand  Juron  ahall  be  selected  by  the  board  of  county  commissioners  (R. 
8.  387),  does  not  exclude  the  common-law  method  ;  and  If,  after  the  regu- 
lar panel  has  been  discharged  at  a  term  of  court,  an  exigency  arises  for 
another,  a  second  panel  may  be  selected  and  summoned  by  an  open 
Teniie  directed  to  the  sheriff. 

Cjf  the  number.  Under  the  sUtute  (R.  S.SOO)  which  provides  that  a  grand 
joxy  shaU  consist  of  not  less  than  10  nor  more  than  23  persons,  21  is  a  snf- 
fldent  number. 

VnriBS — whether  ii  mnei  appear  of  record.  Although  the  venire  under  which 
Jurors  were  summoned  may  be  inserted  in  the  record  if  there  is  any  reason 
ton  doing  so,  its  absence  therefrom  is  not  ground  for  reversal. 

Mahblauohtsb  —  t^pon  eonviction  for,  maUee  not  in  question.  If,  upon  an 
Indictment  for  murder,  the  prisoner  be  convicted  of  manslaughter,  obJe<^ 
tion  cannot  be  made  to  the  charge  of  the  court  in  respect  to  malice,  b» 
cause  the  jury  find  that  the  kUUng  was  without  malice. 

lasTBUcnOHS  to  thb  jury — error  cannot  be  corrected.  An  erroneous  Instruo- 
tkxn  is  not  cured  by  another,  covering  the  same  point,  which  is  correct. 

BeaeonabU  doM.  An  instruction  to  the  Jury  that  a  reasonable  doubt  must  be 
fionnded  npon  irreconcilable  evidence,  is  Incorrect,  because  the  evidence 
niny  be  insafficient  to  prove  the  charge. 

Kbbob  -*  which  doe$  not  pr^fudice.  But  if  the  case  is  entirely  free  from  doubt, 
the  enor  in  the  dimige  is  not  ground  for  reversaL 

Umust,  l&owever,  appear  that  the  prisoner  was  not  and  ooold  not  have  been 
pnjudiced  by  the  error  in  the  instruction. 

▼bsdict — in  caee  of  manelaughter.  A  verdict  which  finds  the  prisoner  gnlltjf 
of  involuntary  manslaughter,  sufficiently  determines  the  issue. 
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Error  to  District  Courts  Arapahoe  County. 

At  the  November  term,  A.  D.  1870,  Richard  Mackey  was 
indicted  for  the  murder  of  Charles  Laughrey,  in  the  Gilpin 
county  district  court.  Tlie  facts  respecting  the  summoning 
of  the  grand  jury  are  sufficiently  stated  in  the  opinion. 
The  cause  was  removed  to  Arapahoe  county  by  change  of 
venue,  where  a  trial  was  had  and  the  jury  found  the  pris- 
oner guilty  of  involuntary  manslaughter.  At  the  trial  it 
appeared  that  the  homicide  occun^ed  in  a  saloon  kept  by 
one  McLaughlin,  in  the  town  of  Nevada,  on  the  13th  No- 
vember, 1870 ;  that  the  prisoner  was  drunk  and  that  he  came 
into  the  saloon  two  or  three  times  shortly  before  the  shoot- 
ing and  threatened  violence  to  some  that  were  present,  and 
brandished  his  pistol  in  a  threatening  manner.  The  deceased 
was  sitting  by  the  side  of  a  table,  and  the  prisoner  having 
flourished  his  pistol  above  his  head  was  in  the  act  of  bring- 
ing it  down,  when  it  was  discharged  either  purposely  or  by 
coming  in  contact  with  the  table,  the  ball  taking  effect  upon 
deceased  and  causing  his  death.  Several  witnesses  for  the 
people  including  the  physician  who  examined  the  wound 
testified  that  the  ball  entered  the  body  of  deceased  six  or 
eight  inches  above  the  line  of  contact  with  the  table  and 
ranged  downward  and  toward  tlie  left ;  these  witnesses  were 
of  the  opinion  that  the  pistol  was  discharged  by  the  pris- 
oner before  it  came  in  contact  with  the  table ;  other  wit- 
nesses for  the  defendant  thought  that  the  pistol  struck  the 
table  before  it  was  discharged  ;  the  prisoner  proved  that  he 
was  on  good  terms  with  deceased  and  had  no  quarrel  with 
him. 

The  part  of  the  charge  respecting  reasonable  doubt  upon 
which  error  was  assigned,  was  as  follows  : 

"  The  court  instructs  the  jury  thatif  they  have  a  reasonable, 
well-founded  doubt  of  the  guilt  of  the  defendant,  that  doubt 
should  operate  in  favor  of  the  defendant ;  such  doubt,  if 
any  there  be,  must  be  a  reasonable,  well-founded  doubt, 
grounded  upon  the  irreconcilability  of  the  evidence,  not  such 
a  doubt  as  comes  from  the  imagination." 


Digitized  by 


Google 


1873.]  Maok£T  v.  Tub  Pxoplil  16 

The  charge  was  quite  volnminoas,  and  the  phrase  "rea- 
sonable doubt,"  was  often  used.  In  another  part  the 
language  of  the  charge  was  as  follows  : 

''The  court  instructs  the  jary  that  reasonable  doubt  is 
that  state  of  the  case,  which,  after  the  entire  comparison 
and  consideration  of  all  the  evidence,  leaves  the  minds  of 
jarors  in  that  condition,  that  they  cannot  say  that  they  feel 
an  abiding  conviction  to  moral  certainty  of  the  truth  of  the 
charge.  The  proof  is  on  the  prosecution.  All  presumptions 
of  the  law,  independent  of  evidence,  are  in  favor  of  inno- 
cence, and  every  person  is  presumed  to  be  innocent  until  he 
is  proven  guilty,  and  if  upon  such  proof  there  is  reason- 
able doubt  remaining,  the  accused  is  entitled  to  an  acquit- 
tal, for  it  is  not  sufficient  to  establish  a  probability.'' 

The  charge  respecting  malice,  to  which  objection  was  also 
made,  was  not  discussed  in  the  opinion,  and  therefore  it  is 
not  inserted  here. 

Mr.  Justice  Wells  did  not  sit  at  the  hearing. 

Mr.  H.  P.  H.  Bbomwell  and  Mr.  H.  M.  Tkller,  for  plain- 
tiff in  error. 

Mr.  M.  A.  Rogers,  District  Attorney,  for  defendant  in 
error. 

Hallett,  C.  J.  The  indictment  was  found  at  the  Novem- 
ber term,  1870,  of  the  Gilpin  district  court,  by  a  grand  jury 
summoned  by  the  sheriff  under  a  special  venire,  issued  after 
the  regular  panel  of  grand  jurors  for  that  term  had  been 
discharged.  A  challenge  to  the  array  was  interposed  by 
the  prisoner  before  the  jury  was  sworn,  by  which  the  power 
of  the  court  to  proceed  in  that  manner  was  denied,  and  this 
presents  the  first  question  for  consideration.  It  is  claimed 
that  the  statute  regulating  the  manner  of  selecting  jarors 
(R.  S.  387)  points  out  the  only  method  by  which  jurors  can 
be  lawfully  selected,  and  that,  after  the  regular  panel  of 
jurors  had  been  discharged  for  the  term,  no  jury  could  be 
selected  until  the  next  terra  of  court.    That  statute  provides 
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tliat  the  county  commissioners  shall  select  jarors,  prior  to 
each  term  of  court,  to  serve  at  such  term, and  that  the  jurors, 
so  selected,  shall  be  summoned  upon  a  venire  issued  for  that 
purpose  to  the  sheriff  of  the  county. 

By  the  10th  section  of  the  act,  if  the  county  commissioners 
shall  fail  to  select  jurors  to  attend  at  any  term  of  court,  or 
if  any  officer  charged  with  any  duty  respecting  the  selecting 
or  summoning  of  jarors  shall  fall  to  perform  the  same,  and 
thereby  it  shall  happen  that  jurors  shall  not  be  summoned, 
or  if  jurors,  when  selected  and  summoned,  shall  fail  to 
appear,  the  court  may  issue  a  special  venire  to  the  sheriff  of 
the  county  to  constitute  a  jury;  and  by  the  last  clause  of  the 
section,  if  jurors  summoned  to  attend  at  any  term  of  court 
shall,  for  any  cause,  be  discharged,  talesmen  may  be  sum- 
moned to  supply  their  places.  The  argument  of  counsel, 
that  the  selection  of  jurors  by  the  board  of  commissioners 
was  designed  to  exclude  the  common-law  mode  of  selection 
in  all  cases,  is  not  borne  out  by  the  statute.  We  cannot 
presume  that  the  legislature  did  not  intend  that  a  second 
panel  should  be  summoned  at  any  term  of  court,  when  a 
necessity  for  it  should  arise  during  the  term,  for  there  is 
nothing  in  the  statute  evincing  such  intention.  Indeed,  the 
anxiety  of  the  legislative  assembly  not  to  impede  or  delay 
the  course  of  justice  is  expressed  in  the  10th  section,  which 
affirms  the  comraon-law  power  of  the  court  to  convene  a 
jury  when  none  shall  be  selected  in  the  manner  prescribed 
by  the  statute. 

The  exigency  which  requires  a  second  grand  jury  to  be 
convened  at  a  term  of  court  is  often  quite  as  urgent  as  that 
upon  which  the  first  was  obtained,  and  it  was  as  fully  recog- 
nized by  the  common  law.  The  circumstance  that  provision 
has  been  made  for  selecting  the  first  panel  of  jurors  in  a 
manner  different  from  that  adopted  by  the  common  law  is 
not  significant  as  to  the  second  panel,  which  may  or  may 
not  be  required,  and  with  which  it  is  in  no  way  connected. 
The  authority  to  summon  the  second  panel,  which  is  given 
by  the  common  law,  may  stand  unimpaired  by  the  regula- 
tion as  to  the  first  panel.    Sione  v.  The  People^  2  Scam.  826. 
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As  to  the  nmnber  of  grand  jurors,  the  statute  provides 
that  it  shall  not  be  less  than  sizteen,  nor  more  than  twenty- 
thiiBe.  While  the  order  of  the  court  required  that  twenty- 
three  persons  should  be  summoned,  but  twenty-one  were 
returned  and  impaneled.  This  was  a  sufficient  number 
nnder  the  statute,  and  more  than  was  required  at  the  com- 
mon law. 

It  may  be  conceded  that  the  venire  facias  enters  into  the 
record  without  bill  of  exceptions,  or  other  method  of  authen- 
tication, but  the  fact  that  it  is  not  embodied  in  the  transcript 
filed  in  this  court  proves  nothing. 

It  has  not  been  the  practice  with  us  to  send  up  the  venire 
for  either  jury,  and  in  cases  where  no  question  is  raised  as  to 
the  r^^larity  of  the  process,  there  appears  to  be  no  good 
reason  for  requiring  it  to  be  done.  In  the  South  Carolina 
case  cited  by  counsel,  the  venire  was  without  a  seal,  and  the 
original  writ  was  sent  up  to  enable  the  court  of  appeals  to 
determine  the  fact.  J^aie  v.  William^  1  Richardson,  188. 
It  is  not  said  that  the  absence  of  the  writ  will  constitute 
error  in  the  record,  and  I  know  of  no  case  which  goes  so  far. 
It  seems  that  the  writ  may  be  put  into  the  transcript,  if  there 
is  any  reason  for  doing  so,  and  this  is  all  that  is  necessary 
to  protect  the  rights  of  the  accused. 

If  the  writ  is  irregular,  objection  can  be  made  in  the 
court  below,  and  the  ruling  of  the  court  can  be  reviewed  in 
this  court  In  the  absence  of  the  writ  the  proceedings  must 
be  supported  according  to  the  rule  that  error  must  be  shown 
to  exist,  and  will  not  be  presumed. 

The  definition  of  malice,  in  the  charge  of  the  court,  to 
which  objection  is  made  in  the  9th  and  11th  assignments  of 
error,  has  become  immaterial  by  reason  of  the  finding  of 
the  jury  that  there  was  no  malice  in  the  killing.  The  dis- 
tinction between  murder  and  manslaughter,  and  the  fact 
that  malice  is  a  necessary  ingredient  in  the  first,  was  pointed 
out  to  the  jury,  upon  which  they  found  the  prisoner  guilty 
of  manslaughter  only ;  thus  rejecting  the  idea  of  malice. 
The  suggestion  that  the  charge  may  have  influenced  the 
jury,  in  regard  to  the  verdict  returned,  although  it  refers  to 
Vol.  n.— 8 
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a  higher  crime,  rests  upon  conjectare,  merely,  and  cannot 
be  entertained.  We  must  assume  that  the  jury  perfonned 
their  duty  intelligently,  and  with  a  correct  understanding 
of  the  chaise  of  the  court.  In  that  view  no  question  can 
be  raised  as  to  the  charge  in  relation  to  the  crime  of  mur- 
der, inasmuch  as  the  prisoner  has  been  acquitted  of  that 
crime.    Slate  v.  Dickson^  6  Kansas,  220. 

The  charge  in  regard  to  reasonable  doubt,  given  on  behalf 
of  the  people,  is  open  to  the  objection  that  it  calls  for  a  doubt^ 
founded  upon  irreconcilable  evidence,  and  this  is  not  the  only 
source  of  doubt  which  is  recognized  by  the  law.  Although 
harmonious,  the  evidence  may  be  insufficient  to  generate  be- 
lief, and  the  doubt,  arising  upon  such  evidence,  will  avail  the 
prisoner  as  well  as  that  which  arises  from  conflicting  testi- 
mony. 

The  error  was  not  cured  by  the  instruction  on  the  same 
point,  given  on  behalf  of  the  prisoner,  for  we  cannot  know 
by  which  the  jury  was  guided.  People  v.  Oampbelly  80 
Cal.  312. 

But  we  think  that  the  jury  could  not  have  been  misled 
by  the  instruction,  inasmuch  as  the  facts  are  clearly  estab- 
lished, and  admit  of  no  rational  doubt  as  to  the  guilt  of  the 
accused.  On  the  night  of  November  13,  1870,  the  prisoner 
was  at  a  drinking-saloon  in  Nevada,  armed  with  a  pistol, 
and  very  drunk  and  quarrelsome.  He  drew  the  pistol  onoe, 
at  least,  before  it  was  discharged,  and  flourished  it  around 
in  a  threatening  manner,  accompanying  the  act  with  threats 
against  the  keeper  of  the  saloon  and  others.  Deceased  was 
sitting  at  a  table  when  the  pistol  was  again  dmwn  and  dis- 
charged by  the  prisoner,  either  purposely  or  by  casting  it 
upon  the  table.  According  to  the  testimony  of  some  of  the 
witnesses  the  pistol  was  discharged  in  the  hands  of  the 
prisoner,  and  these  were  supported  by  the  testimony  as  to 
the  direction  taken  by  the  bullet  through  the  body  of 
deceased.  But  if  we  accept  the  testimony  most  favorable 
to  the  prisoner,  the  pistol  was  discharged  by  bringing  it 
down  violently  upon  the  table,  and  this,  in  any  view  that 
may  be  taken  of  it,  was  criminal  carelessness,  whicli  the 
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law  will  not  excuse.  If  the  prisoner  had  no  intention  wliat- 
erer  to  injure  any  one,  the  natural  and  probable  conse* 
quenoe  of  handling  a  loaded  pistol  in  the  manner  described 
was  to  discharge  it,  and  this,  in  a  room  occupied  by  a  num- 
ber of  persons,  was,  of  course,  dangerous  to  human  life. 
Aside  from  the  intention  of  the  prisoner,  his  act  was  highly 
unlawful,  and  certainly  it  was  not  less  criminal  than  the 
jury  found  it  to  be.  (1  Bisb.  Crim.  Law,  4th  ed.,  §  890.)  It 
is  conceded  that  it  rests  upon  the  people  to  show  that  the 
prisoner  was  not  and  could  not  have  been  prejudiced  by 
the  error  in  the  instruction.    Oreene  v.  WhiUy  87  N.  Y.  407. 

When  this  is  made  to  appear,  the  law  is  well  settled  in 
criminal  as  well  as  in  civil  cases,  that  an  error  in  the  charge 
is  not  ground  for  a  new  trial.  Brooster  v.  The  8tat€j  16 
Ind.  190;  The  State  v.  Cooster,  10  Iowa,  158;  The  People  v. 
Scott,  6  Mich.  287;  BteioaH  v.  Hie  Stale,  1  Ohio  St.  66; 
Slate  V.  Frarik,  5  Jones  (N.  C),  884,  Shorter  v.  The  People^ 
2  N.  Y.  193 ;  Josephine  v.  The  State,  89  Miss.  648 ;  The 
People  V.  Ebfishelly  10  Cal.  83.  So,  also,  in  the  analogous 
case  of  the  admission  of  illegal  evidence,  if  it  clearly 
api)ears  that  the  result  would  have  been  the  same  if  the 
objectionable  evidence  had  been  excluded,  the  rule  is  the 
same.  The  People  v.  Gonzalez,  35  N.  Y.  69 ;  Osburne  v. 
The  State,  7  Ohio,  212 ;  The  State  v.  Stalej/,  14  Minn.  110; 
The  State  v.  P\>rd,  3  Strobh.  517 ;  The  State  v.  Lawson,  14 
Arlt.  114.  Upon  the  undisputed  facts  established  by  the 
evidence,  the  prisoner  is  guilty  of  the  crime  of  which  he 
has  been  convicted,  and,  as  there  was  no  room  for  doubt, 
the  jury  must  have  arrived  at  the  same  result  under  a 
proper  charge. 

In  defining  manslaughter  to  the  jury,  the  court  used  the 
language  of  the  statute,  which,  following  the  common  law, 
refers  to  voluntary  and  involuntary  homicide.  By  the  2'4th 
section  of  the  act,  involuntary  manslaughter  is  defined  to 
be  the  killing  of  a  human  being  without  any  intent  to  do  so 
in  the  commission  of  an  unlawful  act,  or  a  lawful  act  which 
probably  might  produce  such  a  consequence  in  an  unlawful 
manner;  but  where  such  involuntary  killing  shall  happen 
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in  the  commission  of  an  unlawful  act,  which,  in  its  conse- 
quences, naturally  tends  to  destroy  the  life  of  a  human 
being,  or  is  committed  in  the  prosecution  of  a  felonious 
intent,  then  the  offense  sliall  be  deemed  and  adjudged  to  be 
murder*  Under  this  instruction,  the  jury  returned  a  verdict 
of  guilty  of  involuntary  manslaughter,  and  it  is  urged  that 
the  verdict  is  insensible. 

But  we  think  that  there  can  be  no  question  as  to  the  effect 
of  the  finding,  and  that  there  is  no  ambiguity  whatever  in 
the  verdict.  The  general  term  "manslaughter"  compre- 
hends voluntary  and  involuntary  homicide  as  defined  in  the 
statute;  and  althougli  a  general  verdict  of  guilty  of  man- 
slaughter would  have  been  sufficient,  it  is  no  objection  that 
the  jury  have  specified  one  of  the  subdivisions  which  is 
recognized  in  the  statute. 

The  discussion  will  not  be  extended  to  other  points  pre- 
sented in  the  assignment  of  errors,  but  not  noticed  in 
argument.  The  judgment  of  the  district  court  is  affirmed, 
with  costs,  and  the  sherifl^  of  Arapahoe  county  will  take 
the  body  of  the  said  Richard  Mackey,  and  him,  with  all 
convenient  speed,  convey  to  the  penitentiary  of  Colorado, 
there  to  be  confined  in  conformity  with  the  judgment  of  the 
said  district  court.  Affirmed. 

JtTRY  — Open  Vrnisk.  — The  principle  wblch  anttaorizefi  the  action  of  a  court  in  obtaining 
petit  Jurors  by  an  open  venire  after  the  reffulnr  panel  is  exhausted  Is  sanctioned  by  authority: 
Vlawaon  v.  Uniteil  States,  114  U.  S.  4H7,  citing  the  principal  oafw. 

Criminal  Law—  Evidknck  —  Kkam^nabi.k  Doi'BT:  VInre  v.  People,  9  Colo.  125. 

Mi'iniKK  — Malickan  Eshkntial  Klkmknt.  -Toconvlctof  niurderin  any  degree,  malice 
must  be  found:  habeock  v.  J^uple,  13  Culu.  5*25. 


Eldred  v.  Malloy. 


Bill  of  exceptions  --wlien  to  be  ngned  and  waled.    The  record  should  show 

that  a  biU  of  exceptions  was  allowed  and  perfected  during  Uie  term,  or,  if 

afterward,  within  a  time  fixed  by  the  court. 
Whfn  to  be  filed.     If  signed  and  sealed  at  the  term  or  within  the  time  limited 

hj  the  court,  the  bill  of  exceptions  may  be  filed  on  a  sabsequent  day.  but 

if  not  filed,  it  forms  no  part  of  the  record. 
WTiat  is  evidence  of  filing.    Whether  a  bill  of  exceptions  is  of  record  cannot 

be  determined  upon  affidavit  but  by  inspection  only. 
rf  a  bill  of  exceptions  be  deposited  with  the  clerk  with  intent  that  he  shall 

retain  It,  he  being  in  any  sufficient  manner  notified  of  this  purpose,  ikb 

omission  to  mark  it  as  filed  in  the  usual  way  will  not  be  material. 
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Where  there  was  nothing  In  the  record  to  show  that  a  bill  of  exceptions  had 
been  deposited  wit&  the  clerk  or  filed  by  him,  time  was  given  the  plaintiff 
in  error  to  sapplj  the  omission  and  the  manner  of  doing  so  was  pointed 
oni. 

Brrar  to  Probate  Courty  J^erson  CmmLy. 

The  transcript  of  the  record  filed  in  this  cause  set  forth 
what  purported  to  be  a  bill  of  exceptions  reserved  by  the 
appellant,  preceded  by  the  following  entry : 

"Judgment  for  plaintiff.  Defendant  allowed  forty  days 
to  prepare  bill  of  exceptions  herein.  And  the  defendant 
prepared  and  exhibited  to  the  said  probate  judge  his  bill  of 
exceptions  within  the  time  limited  by  said  court,  and  which 
were  then  and  there  signed  by  the  judge  of  said  probate 
courty  and  are  in  words  and  figures  following,  to  wit :  '* 

Mr.  Db  Frattoe,  for  defendant  in  error,  now  moved  to 
strike  out  tie  bill  of  exceptions,  assigning  for  ground  that 
the  original  had  never  been  filed  in  the  court  below ;  accom- 
panying his  motion  with  his  own  affidavit  that  the  original 
of  what  purported  to  be  the  bill  of  exceptions  of  plaintiff 
in  error,  although  among  the  papers  of  the  probate  judge, 
and  lodged  in  his  office,  had  never  been  filed  there. 

Wells,  J.  We  are  of  opinion  that,  in  order  to  the  con- 
sideration of  any  errors  assigned  upon  the  rulings  of  the 
probate  court  during  the  trial,  it  must  appear  by  the  record, 
certified  to  us,  that  a  bill  of  exceptions  was  allowed  by 
the  judge  of  that  court  either  during  the  terra  or  afterward, 
and  within  a  period  allowed  by  the  order  of  the  court  for 
that  purpose.  If  signed  and  sealed  within  the  time  limited, 
it  may,  it  would  seem,  be  filed  at  any  subsequent  day.  R. 
8.  ch.  LXX,  §  21. 

But  it  must  appear  by  the  record  to  have  been  actually 
filed  at  some  day,  for  otherwise,  though  signed  and  sealed 
by  the  judge,  it  forms  no  part  of  the  record,  and  we  cannot 
consider  it,  unless  indeed  the  defendant  in  error  waive  the 
irregularity  by  joining  in  error.  Murphy  v.  Ounninghamj 
1  Colo.  471. 
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The  question  whether  the  bill  of  exceptions  is  or  is  not 
properly  in  the  record  must,  however,  be  determined  by 
the  record  itself.  We  cannot  consider  the  affidavit  of  coun- 
sel. If,  by  the  record,  it  appears  that  the  bill  of  exceptions 
was  filed  and  became  of  record  in  that  court,  we  must, 
in  this  court,  accept  that  as  conclusive.  If  the  verity  of 
the  clerk's  return  is  to  be  questioned  it  must  be  in  the  pro- 
bate court,  for  which  purpose,  in  a  proper  case,  a  continu- 
ance will  be  allowed  in  this  court.  The  affidavit  filed  by 
counsel  will,  therefore,  be  disregarded. 

The  question  still  remains  whether,  upon  the  face  of  the 
record,  the  bill  of  exceptions  is  properly  returned  to  us. 
We  are  of  opinion  that  it  is  not.  The  order  of  the  court 
allowed  to  the  plaintiff  in  error  forty  days  within  which  to 
prepare  a  bill  of  exceptions,  which  we  are  inclined  to  inter- 
pret as  fixing  a  period  within  which  the  bill  of  exceptions 
should  be  signed  and  sealed;  for  until  signed  and  sealed  it 
cannot  be  said  to  be  a  bill  of  exceptions  at  all.  The  tran- 
script recites  that,  within  the  day  limited,  it  was  signed  by 
the  judge  of  said  probate  court ;  this,  it  was  no  part  of  the 
duty  of  the  clerk,  or  the  judge  acting*  in  that  capacity,  to 
certify ;  and  the  allowance,  signing  and  sealing,  moreover, 
appears  by  the  bill  of  exceptions  itself,  as  alone  it  properly 
can;  and  we  must  presume,  in'  the  absence  of  something 
appearing  to  the  contrary,  that  all  this  was  done  within  the 
time  allowed  for  the  purpose ;  but  it  nowhere  appears  that 
the  paper,  after  it  was  perfected,  and  in  condition  to  become 
a  part  of  the  record,  was  actually  made  so.  In  order  to 
this  it  must  have  been  deposited  with  the  clerk  of  the  pro- 
bate court,  or  the  judge  acting  in  that  capacity,  to  be  by 
him  retained  as  a  part  of  the  files  of  the  cause.  It  is  not 
necessary,  as  counsel  for  the  defendant  in  error  has  argued, 
that  the  paper  should  be  actually  marked,  ''filed."  The 
deposit  of  it  with  the  clerk,  with  intent  that  he  should  retain 
it,  he  being  in  any  sufficient  manner  notified  of  this  purpose, 
is  the  essential  thing ;  the  marking  it,  is  merely  evidence  of 
this,  the  absence  of  which  may  be  otherwise  supplied.  But 
in  the  present  case  the  file  mark  is  wanting,  and  thdre  i« 
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nothing  to  supply  it,  except  the  affidavit  of  counsel,  which 
we  cannot  consider.  If  counsel  for  the  plaintiflf  in  error 
desire,  the  cause  may  stand  over,  in  order  that  the  record 
may,  in  this  respect,  be  perfected. 

It  will,  we  think,  be  sufficient,  if  the  probate  judge  shall 
certify  that  the  bill  of  exceptions,  which  has  been  inclnded 
in  the  record  certified,  was  filed  in  his  office,  at  any  day 
prior  thereto  ;  it  need  not  be  certified  that  it  was  marked 
filed,  but  the  certificate  must  specifically  refer  to  the  bill  of 
exceptions  now  in  the  record  before  us ;  or  counsel  may,  if 
preferred,  cause  the  bill  of  exceptions  to  be  hereafter  filed 
in  the  probate  court,  and  procure  a  further  transcript  of 
the  record,  containing  the  bill  of  exceptions  at  large, 
prefaced  by  the  clerk's  recitation  as  to  when  it  was  filed. 
For  this  purpose  five  days  will  be  allowed.*   Motion  reserved. 

Bin.  or  ExoKPTioNS — TiMK  FOR  Pi  LINO.  -  If  a  bill  of  exceptions  in  signed  iiud  seaJed  mt 
the  term,  It  may  be  filed  afterwacd,  but  U  not  filed,  it  forms  no  part  of  the  record:  I'ttrkard  v. 
tfpeiUmgs,  9  Colo,  IIU 


QiLPiN  V.  Ebert. 


AiOEKDMBNT  OF  DECLARATiOK  ~  itfterpUa  in  obatemerU,  After  a  plea  in  abate- 
ment liaii  been  filed,  setting  up  variance  between  the  writ  and  declaration, 
the  latter  may  be  amended  00  as  to  avoid  the  objection. 

Waiver  —  of  plea  in  abaUment.  If  issue  is  not  Joined  upon  a  plea  in  abate- 
ment, and  the  defendant  afterward  pleads  in  bar,  he  thereby  waives  the 
right  to  such  issue. 

Appeal  from  District  Courts  Arapahoe  County. 

Messrs.  Millbb  &  Markham,  for  appellant. 

Messrs.  Belden  &  Powers,  for  appellee. 

Hallett,  C.  J.  By  the  summons,  appellee,  who  was 
plaintiff  below,  claimed  damages  amounting  to  $2,300,  and 
in  the  delaratlon  he  alleged  damages  to  the  amount  of  $5,000. 
Appellant  pleaded  the  variance  in  abatement,  but  the  court 

•The  caiue  was  flubitiltted  upon  the  record,  at  the  February  term,  1874,  po«t. 
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allowed  appellee  to  amend  the  declaration  so  as  to  make  it 
conform  to  the  writ.  Of  this  action  of  the  court  appellant 
complains,  and  we  think  without  reason.  The  variance  was 
indeed  well  pleaded,  but  the  court  was  not  thereby  debarred 
from  allowing  appellee  to  amend  his  declaration  so  as  to 
avoid  the  objection  raised  by  the  plea.  This  is  often  done 
in  cases  of  misnomer,  and  upon  the  same  reason  it  should 
be  done  in  other  cases,  where  the  amendment  cannot  preju- 
dice the  rights  of  the  defendant.  In  the  cases  cited  by 
counsel,  it  does  not  appear  that  there  was  an  application  to 
amend,  and  the  power  of  the  court  to  allow  an  amendment 
after  variance  pleaded,  is  not  considered.  Beyond  all  doubt, 
amendments  of  the  declaration  before  plea,  are  in  the  discre- 
tion of  the  court  (1  Tidd's  Pr.  697),  and  we  do  not  perceive 
that  the  case  is  diflferent  after  plea  filed.  As  to  the  manner 
of  disposing  of  the  plea  after  the  amendment,  I  think  that 
issue  should  have  been  joined  to  be  tried  in  the  usual  way. 
But  counsel  for  appellant  did  not  insist  upon  this. 

They  subsequently  pleaded  in  bar  of  the  action,  and 
cannot  now  be  heard  to  object  that  the  plea  in  abatement 
was  not  disposed  of. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 

AffltTned. 


Thb  Sterling  City  Gold  and  Silver  Mining  and 
Tunneling  Company  t?.  Cook  et  al. 

Debt  on  BOim  iir  attachment— ybr  wronsfuUy  tuing  out  the  torii.  An 
action  cannot  be  maintained  upon  a  bond  given  pnnaant  to  Revised 
Statutes,  65,  conditioned  to  pay  all  such  damages  as  shaU  be  awarded 
against  tbe  plaintiff  in  attachment  in  any  suit  or  suits  which  may  there- 
after be  brought  for  wrongfully  suing  out  the  attachment,  until  Judgment 
has  been  obtained  against  the  plaintiff  in  the  attachment  suit,  and  then 
only  for  the  amount  of  such  judgment. 

Bamk  -^far  costs  accruing  in  the  attaehment  suit.  Upon  a  bond  with  condition 
as  prescribed  by  the  statute,  an  action  may  be  maintained  for  the  oosts 
adjudged  against  the  plaintiff  in  attachment  in  the  attachment  suit,  but 
not  if  the  condition  respecting  the  payment  of  costs  has  been  omitted 
from  the  bond. 


Digitized  by 


Google 


1873.]      Stebling  City  Mining  Co.  v.  Cock  et  al.  25 

ASDb  in  mieh  aetUm^  it  U  not  Bofflcient  to  aver,  generall^r,  that  the  oosts  in  tlie 
attachment  mit  have  not  heen  paid,  bat  the  amount  of  such  ooats'  ahoold 
heatated. 

Brror  to  District  Courts  Arapahoe  Courvty. 

DsBT  upon  an  attachment  bond,  the  condition  of  which 
was  as  follows : 

The  condition  of  this  obligation  is  such,  that  whereas  the 
above  bounden  George  E.  Cock  has,  on  the  day  and  date 
hereof,  prayed  an  attachment  out  of  the  district  court  of 
the  first  judicial  district  of  Colorado  territory,  in  and  for 
the  county  of  Arapahoe,  at  the  suit  of  George  E.  Cock, 
George  Richardson,  John  Y.  Scamman,  John  Finn  and 
others,  doing  business  as  Butterfield  Overland  Dispatch 
Company,  against  the  estate  of  the  named  Sterling  City 
Gold  and  Silver  Mining  and  Tunneling  Company,  for  the 
sum  of  $6,902.27,  and  the  same  being  about  to  be  sued  out 
of  said  court,  returnable  on  the  5th  day  of  October  next  to 
a  term  of  the  court. then  to  be  holden  ;  now,  if  the  said 
Butterfield  Overland  Dispatch  Company  shall  prosecute 
their  suit  with  effect^  or,  in  case  of  failure  therein,  shall 
well  and  truly  pay  and  satisfy  tlie  said  Sterling  City  Gold 
and  Silver  Mining  and  Tunneling  Company  all  such  dam- 
ages as  shall  be  awarded  against  the  said  Butterfield 
Overland  Dispatch  Company^  their  heirs,  executors  or 
administrators,  in  any  suit  or  suits  which  may  hereafter  be 
brought,  for  the  wrongfully  suing  out  the  said  attachment, 
and  all  damages  which  may  accrue  to  the  said  Sterling  City 
Gold  and  Silver  Mining  and  Tunneling  Company,  by 
reason  of  any  excessive  levy  made  under  any  writ  of  attach- 
ment issued  in  this  cause,  then  the  above  obligation  to  be 
Foid,  otherwise  to  remain  in  full  force  and  eflfect. 

Messrs.  Browne  &  Putnam,  for  plaintiff  in  error. 

Mr.  B.  M.  Hughes,  for  defendant  in  error. 

BsLFOKB,  J.    This  was  an  action  of  debt  brought  in  the 
Arapahoe  district  court,  on  an  attachment  bond  executed 
Vol.  IL— 4 
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by  George  Cock  as  principal,  and  John  Hughes  as  security. 
The  defendants  below  demurred  to  the  declaration,  on  the 
ground  that  it  was  not  averred  that  any  damages  had  been 
awarded  against  the  plaintiffs  in  said  attachment  in  any  suit 
brought  for  the  wrongful  suing  out  of  the  attachment,  accord- 
ing to  the  condition  of  the  bond. 

It  will  be  seen,  from  this  statement  of  the  case,  that  the 
only  question  to  be  considered  is,  whether  an  action  can  be 
maintained  on  an  attachment  bond,  against  the  principal  and 
sureties,  before  a  recovery  of  damages  in  a  separate  suit 
against  the  plaintiff  in  the  attachment.  The  language  of  the 
statute  on  this  subject  is  as  follows : 

"  Now  if  the  said shall  prosecute  his  suit  with  effect, 

or,  in  case  of  failure  therein,  shall  well  and  truly  pay  and 

satisfy  the  said all  such  costs  in  said  suit,  and  such 

damages  as  shall  be  awarded  against  the  said ^  his 

heirs,  executors  or  administrators,  in  any  suit  or  suits  which 
may  hereafter  be  brought  for  wrongfully  suing  out  the  said 
attachment,   and  all  damages  which  may  accrue  to  the 

said by  reason  of  any  excessive  levy  made  under  any 

writ  of  attachment  issued  in  this  cause,  then  the  above  obli- 
gation to  be  void;  otherwise  to  remain  in  full  force." 

The  language  of  the  condition  in  the  bond  sued  on  com- 
ports with  that  above  set  forth,  except  in  the  matter  of  costs, 
which  is  omitted.  What  are  the  obligations  imposed  by  the 
law  on  persons  executing  bonds  conditioned  as  above  f  It 
seems  clear  that  if  the  party  suing  out  the  attachment  shall 
prosecute  his  suit  with  effect,  then  the  persons  executing 
the  bond  are  liable  for  nothing,  except  it  shall  appear  that 
the  levy  made  under  the  attachment  was  excessive,  and  if, 
being  excessive,  damages  accrued  to  the  defendant  in  the 
attachment  suit,  then  the  obligors  must  satisfy  these  dam- 
ages, notwithstanding  the  fact  that  the  attachment  plaintiff 
succeeded  in  his  action. 

Failing  in  the  attachment  suit,  if  the  plaintiff  shall  pay  the 
costs  in  said  action,  and  the  damages  that  shall  be  awarded 
against  him  in  any  suit  to  be  afterward  brought  for  wrong- 
fully suing  out  the  attachment,  and  also  such  damages  aa 
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may  arise  from  an  excessive  levy,  then  the  condition  of  said 
bond  will  remain  unbroken,and  no  liability  will  exist  against 
those  execnting  it. 

This  condition  contemplates  that  the  damages  for  \^rong- 
fully  suing  out  the  attachment  shall  be  recovered — not  in 
the  attachment  suit,  for  there  is  no  provision  for  estimating 
them  in  that  proceeding.  Not  in  a  suit  on  the  bond,  for  the 
right  to  sue  on  that  instrument  for  these  damages  only 
accrues  and  ripens  after  they  have  been  awarded,  and  the 
party  against  whom  they  have  been  awarded  fails  to  pay. 

It  is  hardly  necessary  to  say  that  these  damages  cannot 
be  paid  until  they  are  adjudged.  Two  things  must  then 
exist  as  precedents  to  the  action  on  the  bond  for  wrongfully 
suing  out  the  attachment,  namely :  that  the  damages  have 
been  awarded  the  defendant  for  this  abuse  of  the  process 
of  the  courty  and  that  the  party  against  whom  they  have 
been  awarded  has  failed  to  pay  them.  When  these  two 
things  concur,  then  the  right  to  sue  on  the  bond  for  this 
class  of  damages  exists,  and  not  until  then. 

It  may  be  said  that  this  involves  circuity  of  action,  and 
multiplicity  of  suits.  We  admit  it.  With  the  policy  of 
this  provision  of  the  law  we  can  have  nothing  to  do.  Argu- 
ments on  the  grounds  of  inconvenience  and  hardship  must 
be  addressed  to  the  legislative,  and  not  to  the  judicial,  branch 
of  the  government.  Until  this  law  is  modified  we  must 
enforce  it,  and  the  hardships  which  its  enforcement  will 
engender  may  lead  to  some  action  on  the  part  of  those 
whose  duty  it  is  to  alter  and  make  laws.  The  first  breach, 
assigned  in  the  declaration,  is  for  wrongfully  suing  out  of 
the  attachment.  In  the  view  above  glven^  this  assignment 
was  clearly  bad.  In  the  second,  it  is  alleged  that  the  costs 
awarded  against  the  plaintiffs  in  the  attachment  suit  have 
not  been  paid.  While  we  are  of  the  opinion  that  an  action 
may  be  maintained  on  attachment  bond  in  the  first  instance, 
for  the  non-payment  of  costs,  we  are  clearly  of  the  opinion 
that  they  cannot  be  recovered  in  this  case.  There  is  no 
provision  in  the  bond  sued  on  for  the  payment  of  costs. 
In  this  respect  the  bond  is  not  in  accordance  with  the  stat- 
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ate.  There  is  nothing  in  the  declaration  to  show  what  these 
costs  amount  to.  It  was  not  sufficient  to  aver  generally  that 
the  costs  had  not  been  paid,  but  the  amount  of  the  costs  for 
which  the  obligors  were  liable  to  the  plaintiff  should  have 
been  shown.  This  defect  in  this  assignment  is  fataL  Olide- 
weU  V*  McOaughey^  2  filackf.  859.  There  being  no  error  in 
the  ruling  of  the  court  below,  the  judgment  is        Affirmed. 

WROKOF17L  Attachmknt  -^  Si7iT  ON  BoND.  —  An  actloii  cannot  be  maintained  on  the 
bond  for  wrongful  attachment  until  Jadgment  has  been  obtained  against  the  plaintiff  In  the 
attachment  suit,  and  then  only  for  the  amount  of  that  Judgment:  AUantie  In;  Oo,  v.  Man" 
nino.  3  Colo.  2:». 

Statute  — Adoption  ok  Construction. —The  prlncipiil  case  Is  Cited  as  an  Instance  of 
the  refusal  by  a  court  t«>  presume  the  adoption  by  the  lei^slature  of  an  Interpretation  of  a 
borrowed  statute,  whfch  la  palpably  wrong:  Freas  v.  JSnplebreeht,  3  Colo.  385. 


HoBSON  et  al.  v.  Pobteb. 

£tidbncs  or  loss  of  instrument— wAot  sfiaU  be  tujfieUni,  Evidence  tending 
to  prove  that  an  instrament  was  deposited  in  a  desk  to  wliicli  several 
persons  bad  access,  and  which  was,  for  a  time,  in  the  possession  of  one 
Ashlej,and  that  papers  in  the  desk  were  examined  hf  a  person  not  named, 
and  that  after  the  lapse  of  several  months,  search  was  made  in  the  desk 
for  the  instrument  without  finding  it,  is  not  sufficient  to  let  in  secondar/ 
evidence  of  the  contents  of  the  instrument. 

Authority  of  partner—  to  bind  his  copartner  by  deed.  In  an  action  of  cove- 
nant broken,  against  two  persons  as  partners,  where  the  execution  of  the 
•  instrument  sued  on  has  been  put  in  issue,  proof  that  the  instrument 
was  signed  hj  one  partner,  is  not  sufficient  against  the  other  without 
further  evidence  to  show  that  the  party  signing  had  authority  to  bind  his 
copartner  in  that  manner. 

Practicb — instructing  jury  to  find  for  defendant.  Where  the  evidence  is 
not  sufficient  to  support  a  verdict  for  the  plaintiff,  the  Jury  may  be  in- 
structed to  find  for  defendant. 

Error  to  Arapahoe  District  Court 

Messrs.  Browne  &  Meoiilino  and  Mr.JL.  B.  Prakok,  for 
plaintiff  in  error. 

Mr.  Alfred  Sayre,  for  defendant  in  error. 

Belford,  J.  This  was  an  action  of  covenant  The 
declaration  contains  two  counts.  In  the  first  it  is  alleged 
that  the  plaintiffs  Hobson,  John,  William  and  Charles,  bj 
their  firm  name  of  Ilobson  &  Bros.,  and  the  defendants, 
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Andrew  J.  Gill'and  Henry  M.  Porter^  by  their  firm  name  of 
A.  J.  Gill,  entered  into  a  certain  written  agreement,  signed 
with  .their  reepeotive  seals,  and  dated  Dec.  26,  1866,  and 
relating  to  the  delivery  of  and  payment  of  a  certain  amount 
of  hay.  Profert  of  the  instrument  is  excused  by  the  aver- 
ment that  the  defendants  have  destroyed  it  The  second 
count  is  like  the  first,  except  profert  is  made  of  tha 
alleged  agreement.  The  pleas  of  Porter  (the  only  de- 
fendant served),  and  on  which  issue  was  taken  and  trial 
had,  are  six  in  number.  Among  which  are,  1st,  non  est 
factum  verified ;  2d,  sworn  plea  denying  partnership 
of  Porter  and  Gill;  8d.  Covenant  not  broken.  On  the 
trial  the  plaintiff's  failed  to  produce  the  instrument  men^ 
tioned  in  the  declaration,  and  of  which  profert  is  made 
in  the  second  count,  and  after  the  introduction  of  some  tes- 
timony designed  to  show  a  loss  of  the  instrument,  and  also 
that  the  defendant  Porter  had  an  interest  in  the  subject- 
matter  of  the  alleged  contract,  the  plaintiff  sought  to  intro- 
duce in  evidence  a  paper  which  was  a  true  copy  of  the 
original  agreement,  except  the  names  and  seals.  The  copy- 
ist had  omitted  these.  To  the  introduction  of  this  paper 
the  defendant  objected,  assigning  several  grounds.  Among 
which,  were :  First  The  alleged  copy  is  secondary  evidence, 
and  no  sufficient  foundation  has  been  laid  for  its  introduc- 
tion. Second.  That  no  proof  that  the  original  had  ever 
been  sealed  by  the  defendant  Porter,  or  by  any  party  thereto. 
The  court  sustained  the  objections  and  excluded  the 
paper.  In  determining  the  correctness  or  incorrectness  of 
the  ruling  below,  we  will  consider  these  propositions.  Did 
the  plaintiffs  excuse  the  production  of  the  instrument  upon 
which  suit  was  brought  t  If  they  did,  was  there  any  evi- 
dence Qiat  the  document  offered  was  a  copy  of  the  ori^nal 
agreement  I  If  it  was  such  copy,  was  there  any  evidence 
that  the  original  was  the  deed  of  the  defendant  Porter,  or 
of  the  alleged  firm  of  A.  J.  OUl,  of  which  the  defendant 
Porter  waB  charged  to  be  a  membes.  The  testimony  on  the 
loss  of  the  original  is  substantially  as  follows :  The  witness 
Rogers  testified  to  having  had  the  original  from  January 
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1864,  until  April  of  the  same  year,  when  he  returned  it  to 
H.  G.  MiUs,  the  agent  of  the  defendant  Gill.  Tlie  witness 
Mills  testifies  that  he  received  the  paper  from  Rogers,  and 
left  it,  with  other  papers  of  Gill,  in  a  desk  kept  by  Gill. 
That  in  the  ensuing  fall  he  made  search  for  it  in  the  place 
where  he  had  deposited  it,  but  without  avail;  that  Gill  was 
present  while  the  search  was  being  made,  and  stated  that  if 
the  document  was  not  among  the  papers  then  undergoing 
examination,  it  was  either  lost  or  stolen,  and  that  Ashley  had 
charge  of  his  papers  during  his  absence  ;  that  Ashley  had 
informed  him  that  some  of  the  papers  had  been  carried  away 
by  Porter,  and  some  brought  back.  This  search  was  made 
after  the  desk  had  been  removed  from  the  National  Bank 
to  Gill's  house.  Ashley  testified  to  the  occupancy  of  Gill's 
house  during  the  summer  of  1867,  and  that  papers  were 
kept  in  a  desk.  Knows  of  no  one  having  had  an  inspec- 
tion of  them  but  once,  but  does  not  say  who  made  the 
inspection.  The  key  was  some  time  in  the  possession  of 
Stephen  Gill. 

It  is  an  elementary  rule  that  evidehce  of  the  execution  or 
contents  of  a  written  instrument  cannot  be  admitted  with- 
out the  production  of  the  instrument  itself,  unless  it  can  be 
shown  that  it  is  in  the  possession  of  the  opposite  party, 
and  he  refuses  to  produce  it,  after  regular  notice,  or  that  it 
is  lost  or  destroyed.  The  evidence  of  the  loss  is  addressed 
to  the  court  alone,  and  it  is  not  a  subject  on  which  the  jury 
are  to  pass.  That  a  particular  instrument  existed  is  the 
most  material  inquiry;  the  fact  of  its  existence  and  the 
contents  of  it  are  matters  to  be  tried  by  the  jury ;  the  loss  of 
it  must  be  made  out  to  the  satisfaction  of  the  court.  The  law 
exacts  nothing  unreasonable  in  such  a  case.  If  parol  proof 
of  the  loss  establishes  the  fact  with  reasonable  certainty, 
that  is  suflScient.  No  precise  rule  can  be  safely  laid  down 
upon  this  subject,  further  than  this,  that  diligent  search  and 
inquiry  should  be  made  of  those  places  or  persons  in  whose 
custody  the  law  presumes  the  instrument  to  be,  supposing 
it  once  to  have  existed.  The  evidence  elicited  in  the  trial  is 
quite  unsatisfactory.     Prom  June,  when  the  paper  was 
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deposited,  until  autamu  no  search  was  made,  and  in  the 
meantime  the  desk  had  been  moved  from  one  building  to 
another,  and  no  search  was  made,  except  as  to  the  contents 
of  the  desk.  The  other  papers  of  Gill  were  not  examined* 
It  appears  that  Porter  and  others  had  been  handling  the 
papers  contained  in  that  desk.  No  inquiry  appeai-s  to  have 
been  made  of  him.  Harts  v.  Woods^  10  Barr.  471.  If  the 
plaintiflF  had  been  seeking  to  introduce  secondary  evidence, 
against  Gill,  under  the  authority  of  Cooper  v.  Maddan^  6 
Ala.  431,  I  would  be  inclined  to  hold  that  his  declaratian 
to  Mills^  "  that  if  the  paper  is  not  in  the  desk  it  is  lost  or 
stolen"  would  be  tantamount  to  an  admission  of  loss,  and 
suflBcient  to  warrant  the  court  in  admitting  secondary  proof. 
If  we  regard  the  evidence  as  suflacient  to  establish  the  loss, 
there  is  another  objection  to  the  admissibility  of  the  paper 
offered  which  seems  insurmountable.  There  is  nothing  in 
the  evidence  to  show  that  Gill  had  authority  to  bind  Porter 
by  such  an  agreement  as  that  sued  on.  Conceding  that 
they  were;  partners,  and  that  the  agreement  offered  was 
sealed,  in  the  absence  of  some  special  authority  to  Gill  to 
execute  a  sealed  instrument,  Porter  would  not  be  liable  on 
it  in  this  form  of  action.  After  the  plaintiffs  had  rested 
their  case  the  court  gave  the  jury  the  following  instruction, 
of  which  the  plaintiffs  in  error  complain:  *'The  court  in- 
stracts.the  jury  that  the  plaintiffs  not  having  produced  to 
them  any  evidence  to  support  their  action  of  covenant  their 
verdict  must  be  for  the  defendant."  While,  under  our 
peculiar  system  of  practice,  a  judge  is  restrained  and 
enjoined  from  expressing  any  opinion  on  the  character  or 
weight  of  evidence,  one  thing  still  remains  true,  that  when 
it  is  manifest,  as  it  was  in  this  case,  that  a  verdict  for  the 
plaintiff  could  not  have  been  permittM  to  stand,  it  cannot 
be  accounted  error  for  the  court  to  direct  the  jury  to  find 
for  the  defendant.  To  establish  a  liability  against  Porter 
in  this  form  of  action  it  was  necessary  to  show  that  the 
original  instrument  was  a  sealed  one,  and,  also,  that  Gill 
had  authority  to  bind  Porter.  The  copy  attached  to  the 
declaration  shows  that  the  original  was  not  only  signed. 
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but  sealed,  and  the  averments  of  the  declaration  go  to  this 
extent.  The  copy  sought  to  be  introduced  had  neither  sig- 
natures nor  seals.  Rogers,  who  made  the  copy,  states  that 
he  cannot  tell  whether  the  original  was  a  sealed  instrument 
or  not.  Nor  can  he  tell  how  it  Mjas  signed".  Mills  is  equally 
ancertain.  It  was  incumbent  on  the  plaintiffs  to  show  these 
facts.  The  pleas  put  the  sealing  in  issue.  If  the  loss  of 
the  original  had  been  sufficiently  established,  and  no  copy 
existed,  it  would  have  been  proper  for  the  plaintiffs  to  have 
proven  the  contents  of  the  original  by  parol  evidence.  If 
they  had  undertaken  so  to  do,  it  would  have  been  incum- 
bent on  them  to  show,  in  addition  to  the  contents,  that  the 
original  was  sealed,  as  alleged  in  their  declaration,  and 
failing  in  this  their  case  would  not  have  been  made  out. 
Nothing  of  this  kind  was,  however,  attempted.  They  con- 
fined themselves  to  the  offer  of  the  paper  excluded.  The 
evidence  nowhere  shows  that  such  an  instrument  as  that 
described  in  the  declaration  ever  existed.  And  the  founda- 
tion being  wanting,  every  thing  else  is  abortive  and  vain. 
We  cannot  disturb  the  action  of  the  court  below.  The 
judgment  must  be  aflSrmed.  Affirmed, 

Lost  PAt>KRs  — Bbcokdaby  Kvidrncb.  —  To  admit  secondary  evidence  of  lost  papers, 
it  is  held  sniTlcient  to  prove  their  loss,  that  the  custodian  of  tliom  has  searched  for  them  in  the 
place  of  their  custody,  and  cannot  find  them,  and  does  not  know  their  whereabouts:  Burru  v. 
CUme,  9  Colo.  227. 


The  Western  Union  Telegraph  Company  v.  Clay- 
more. 

JuiiiSDiCTiON — under  sections  two  and  four  of  practice  act.    In  an  action 

against  a  corporation,  process  may  he  served  in  a  foreign  connty  under 

sections  two  and  four  of  the  practice  act  (R.  S.  600). 
And  in  such  case  it  is  not  necessary  to  take  out  process  in  the  county  where  suit 

is  brought 
Jurisdiction  —  defect  of  must  be  pleaded.    If  the  court  has  not  jurisdiction  of 

the  person,  the  fact  should  be  pleaded  in  abatement.  Cody  r.  Raynaud,  1 

Col.  273. 

JBh-ror  to  the  District  Courts  Larimer  GourUy. 

Claymore  brought  his  action  in  Larimer  district  court, 
and  directed  process  to  Arapahoe.     Service  was  then  had 
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upon  an  agent,  and  the  return  shows  that  the  president  of 
the  corporation  was  not  found  in  that  county.  No  process 
ifisued  to  Larimer  county. 

At  the  return  term,  the  defendant  interposed  a  motion  to 
quash  the  summons,  assigning  for  ground  thereof,  that  ser- 
vice was  not  had  in  Larimer ;  which  motion  being  overruled, 
the  defendant  reserved  an  exception,  and  submitted  to  a 
default  The  plaintiff  in  tliis  court  assigned  for  error,  the 
overruling  of  the  motion  to  quash,  and  that  the  court  below 
had  no  jurisdiction. 

Messrs.  Charles  &  Elbert,  for  plaintiff  in  error. 

Mr.  E.  L.  SHixn,  for  defendant  in  error. 

Wells,  J.  Section  1  of  the  practice  act  (R.  S.  ch.  LXX), 
prescribes  the  form  of  process,  and  directs  vhen  it  shall  be 
returnable.  The  second  section  of  the  same  statute  declares 
that  "It  shall  not  be  lawful  for  any  plaintiff  to  sue  a  de- 
fendant out  of  the  county  where  the  latter  resides  or  may  be 
found,  except  in  cases  where  the  debt,  contract  or  cause  of 
action  accrued  in  the  county  of  the  plaintiff,  or  where  the 
contract  may  have  been  specifically  made  payable,  when  it 
sliall  be  lawful  to  sue  in  such  county,  and  process  may 
issue  against  the  defendant  to  the  sheriff  of  the  county 
where  such  defendant  resides."  The  third  section  directe 
within  what  time  service  shall  be  made.  The  fourth  sec- 
tion is  as  follows :  ^'In  all  suits  against  any  incorporated 
company,  summons  shall  be  served  on  the  president  thereof, 
if  he  resides  in  the  coanty,  but  if  he  do  not  reside  in  the 
county,  •  *  *  ♦  then  the  summons  shall  be  served  by 
leaving  a  copy  thereof  with  any  clerk,  secretary  or  agent  of 
said  company,  within  such  time  and  under  such  regulations 
as  are  herein  provided,  for  the  service  of  such  process  in 
suits  against  natural  persons.  Pravidedy  etc."  Under  the 
second  section  above  quoted,  it  has  for  a  long  time  been 
held,  that  where  the  plaintiff  takes  process  to  another 
county  than  that  in  which  suit  is  brought,  all  things  neces- 
sary to  the  jurisdiction  will  be  presumed,  without  special 
Vol.  IL— 6 


i 


Digitized  by 


Google 


» 


84  Western  Union  Tel.  Co.  v.  Olatuobb.    [Feb.  T^ 

ayerment  thereof;  and  if  the  defendant  would  question  the 
proceeding,  he  must  plead  the  facts  wherein  the  defect  of 
jurisdiction  consists.  A  motion,  it  has  been  thought,  will 
suffice  only  in  those  cases  where  the  absence  of  jurisdiction 
appears  affirmatively  by  the  record.  Cody  v.  Raynaud^  1 
Col.  27S.  This  authority  would  be  conclusive  if  the  defend- 
ant were  a  natural  person ;  but,  in  the  present  case,  other 
questions  are  suggested : 

1.  The  words  of  the  second  section,  though  sufficiently 
broad  to  include  corporations,  do  not  necessarily  include 
them ;  and  it  has  been  questioned  at  the  bar  whether,  inas- 
much as  the  legislature  have,  by  the  fourth  section,  made 
special  provision  for  the  case  in  which  a  corporation  is  de- 
fendant, such  cases  are  not  to  be  regarded  as  excepted  out 
of  the  previous  general  provisions. 

This  conclusion  ought  not  to  be  adopted,  unless  necessary 
to  avoid  violence  to  the  words  of  the  statute.  As  between 
natural  persons,  the  plaintiff  is  permitted  to  sue  in  his  own 
county,  when  the  transaction  which  gives  rise  to  the  contro- 
versy occurred  there.  This,  it  would  seem,  is  upon  the  idea 
that  the  witnesses  probably  reside  there,  and  that,  therefore, 
both  parties  may  there  litigate  their  rights  more  conveniently 
than  in  a  foreign  county.  And  there  is,  manifestly,  good 
reason  and  propriety  in  the  idea  upon  which  the  statute  is 
here  supposed  to  proceed.  The  plaintiff  ought  not  to  be 
required  to  pursue  his  adversary,  and  transport  his  witnesses 
through  the  territory,  when  the  litigation  can,  more  conven- 
iently to  him,  and  without  prejudice  to  his  adversary,  be 
conducted  at  the  plaintiff's  own  door ;  and  this  is  equally 
so  whether  the  defendant  be  a  natural  person  or  a  corpora- 
tion. 

No  reason  arising  out  of  any  inherent  difference  in  the  two 
cases  can  be  assigned,  therefore,  for  the  distinction  sought 
to  be  made. 

Now,  looking  to  the  letter  of  the  statute  only,  does  it  ap- 
pear that  the  legislature  intended  to  make  such  distinction  I 
For  the  words  of  the  fourth  section,  in  virtue  of  which  this 
case  is  supposed  to  have  been  excepted  out  of  the  second 
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section,  address  fhemselves  only  to  the  question  upon  whom 
process,  in  the  case  theie  Bpeqjified,  shall  be  served,  and  do 
no^  as  we  conceive  assume  to  prescribe  a  rule  as  to  where 
BQch  process  shall  be  addressed,  for,  in  the  provision,  thus: 
<^  summons  shall  be  served  on  the  president  thereof,  if  he 
resides  in  the  county,''  these  latter  words  must  be  con 
straed  with  reference  to  those  which  immediately  precede 
them ;  and  so  construed  they  import  that  process  against  a 
corporation  shall  be  served  on  the  president  thereof,  if  he 
reside  in  the  county  where  such  process  is  to  be  served; 
that  is  to  say,  the  county  to  which,  in  conformity  with  the 
fonner  provisions,  process  is  to  be  addressed;  for  it  cannot 
be  served  elsewhere.  The  cases  of  StepTienson  Ins.  Co.  v. 
Dunn,  46  111,  211,  and  Winneshiek  Ins.  Co.  v.  Holzgrafe^ 
46  id.  422,  to  which  we  have  been  referred,  are  not  in  point 
The  words  of  the  statute  of  Illinois  are,  "process  shall  be 
served  on  the  president  of  such  company,  if  he  reside  in  the 
county  in  which  suit  is  brought.*' 

And  the  circumstance  that  in  adopting  this  statute,  as  they 
have  done,  substantially,  our  legislature  omitted  the  words 
lastly  here  given,  fortifies  the  conclusion  to  which  we  have 
arrived. 

2.  But  it  is  suggested  that  the  purpose  of  the  statute  is, 
that  service  of  process  in  actions  against  corporations  shall 
be  made  on  the  chief  officer,  if  practicable ;  and  that  only 
in  exceptional  cases  shall  service  upon  an  inferior  officer  be 
permitted;  and  here,  it  is  said,  there  is  nothing  to  show  but 
that  the  president  and  other  principal  officers  of  the  corpo- 
ration reside  in  Larimer;  that  in  such  case,  to  permit  the 
plaintiff  to  pass  by  these,  and  serve  his  process  upon  some 
inferior  agent,  in  a  distant  county,  would  be  to  violate  the 
spirit  of  the  statute,  and  open  the  door  to  gross  abuses.  It 
is  snfScient  to  say  in  reply,  that  whether  the  existence  of 
the  state  of  things  supposed  would,  or  would  not,  modify 
the  duty  or  rights  of  the  plaintiff,  is  not  presented  by  this 
record-  If  the  facts  suggested  exist,  they  should  have  been 
shown  by  plea.    Nothing  can  be  presumed  against  the  Juris- 
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diction  of  the  court  below,  or  the  regularity  of  the  proceed^ 
ings  iu  this  respect. 

If  it  be  said  that,  in  the  case  supposed,  the  corporation 
may,  by  negligence  or  fraud  of  the  agent  upon  whom  ser- 
vice is  made,  or  by  accident  merely,  fail  to  receive  notice  of 
the  pendency  of  the  suit  in  time  to  interpose  the  plea,  or 
any  other  defense,  the  answer  is,  that  corporations  must  not 
employ  negligent  persons  to  perform  its  function ;  and  if, 
without  laches,  fraud  or  accident  intervene  to  prevent  a  de* 
fense,  the  court  in  whicli  judgment  is  given,  or,  as  a  last 
resort,  equity,  may  afford  relief. 

The  Judgment  of  the  district  court  is,  therefore. 

Affirmed. 


Machebbuf  et  aL  t).  Clemsnts. 

Power  of  attorney— pdr/orwan««  of  eonditians  in,  A  power  of  attornej  in 
whicli  conditions  to  tlie  exercise  of  tlie  power  are  prescribed,  as  that  the 
lands  shall  be  conveyed,  upon  application  therefor,  ^thln  a  time  specified, 
and  upon  payment  of  a  certain  price,  and  the  like,  confers  no  aathority  It 
bind  the  principal  except  upon  performance  of  the  conditions. 

Presumption  as  to  performance^  Whether,  upon  proof,  that  a  deed  was  exe- 
cuted by  the  attorney  in  the  name  of  the  principal,  in  virtue  of  such 
authority,  a  presumption  should  be  indulged  that  the  eondttions  were 
duly  performed,  is,  upon  principle  and  authority,  doubtful. 

Admissions  by  attorney  as  to  performance.  '  Where,  as  in  this  case,  however, 
the  attorney  has  authority  to  determine  whether  the  conditions  have  been 
performed,  the  execution  of  a  deed,  by  him,  in  the  name  of  the  principal, 
should  be  regarded  as  an  admission  of  that  fact  during  the  pendency  and 
continuance  of  the  agency,  which  is  binding  upon  the  prindpaL 

Burden  of  proqfas  to  performance  qf  conditions.  And  in  a  suit  by  the  pxlncl> 
pal  to  set  aside  a  deed  by  the  attorney,  in  virtue  of  such  authority,  the 
burden  of  showing  that  the  conditions  were  not  performed,  is  upon  tha4 
ground  with  the  complainant 

80,  also,  where,  as  in  this  case,  the  complainant  grounds  his  action  upon  oeg^ 
ative  allegations,  the^burden  of  showing  that  negative  is  upon  him. 

Unless  the  subject-matter  of  the  negative  is  such  as  not  to  admit  of  convenient 
proof,  and  it  may  reasonably  be  Inferred,  that  if  untrue,  the  defendant  has 
peculiarly  withip  his  control  the  means  of  showing  the  affirmative. 

And  this  case  is  not  within  the  exception.    ' 
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BrroT  to  IHstrid  Oaurfy  ArapaTioe  QovmJty, 

Alfrbd  H.  Clsmknts  filed  his  bill  in  the  district  court 
of  Arapahoe  county  against  Joseph  P*  Machebeuf  and 
twenty-two  others,  alleging  that  he  owned  a  certain  tract  of 
land,  embracing  many  blocks  and  lots,  in  the  city  of  Den- 
ver. That  in  the  years  1864  and  1865,  one  James  Hall,  pre- 
tending to  act  as  the  attorney  in  fact  of  the  complainant, 
conveyed  by  deed  of  general  warranty,  some  of  the  said 
lots  and  blocks  to  the  said  Machebeuf  and  others  to  the 
other  defendants  respectively.  That  all  of  the  said  deeds 
were  made  without  any  authority  whatever,  and  that  the 
said  defendants  combined  and  confederated  with  the  said 
Hall  to  cheat  and  defraud  the  complainant,  etc. 

The  prayer  of  the  bill  was  that  the  said  deeds  might  be 
set  aside,  canceled,  etc. 

The  defendants  admitted  that  the  complainant  owned  the 
land  and  that  Hall  made  the  deeds  as  alleged,  and  relied 
upon  certain  powers  of  attorney,  the  first  being  as  follows  : 

Know  all  men  by  these  presents,  that  I,  Alfred  H.  Clem- 
ents of  Central  city,  in  the  county  of  Gilpin  and  territory 
of  Colorado,  have  made,  constituted  and  appointed,  and 
by  these  presents  do  make,  constitute  and  appoint,  James 
Hall  of  Denver  City  my  true  and  lawful  attorney  for  me 
and  in  my  name,  place  and  stead,  to  act  upon  the  applica- 
tion and  demand  of  any  ])er8on  or  persons  actually  owning 
and  showing  the  same  by  abstracts  of  title  properly  certified 
toby  the  county  clerk  of  Arajmhoe  county,  C.  T.,  to  town 
lots  in  Denver  City,  situate  on  the  south  (i)  half  of  north- 
east, (i)  and  east  (i)  half  of  south-east  (J)  quarter  of  section 
(34)  thirty-four,  town  (3)  three  south,  range  (68)  sixty-eight 
west,  in  aforesaid  county  and  territory,  and  upon  the  pay- 
ment of  forty  cents  (40  cts.)  for  each  and  every  lot,  and  the 
farther  expenses  of  making,  acknowledging  and  delivering 
and  all  other  expenses  of  every  name  and  nature  in  accord- 
ance  with  the  tenor  and  meaning  of  a  certain  bond  executed 
by  me  to  H.  J.  Brendlinger,  mayor  of  Denver  City,  in  trust  for 
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the  citizens  thereof,  dated  June,  1864,  and  upon  the  fulfill- 
ments of  the  above  requirements  and  all  others  as  intended 
and  mentioned  in  said  bond  aforesaid,  to  make,  execute 
and  deliver  good  and  sufficient  deed  or  deeds  with  covenants 
of  warranty  to  any  person  or  persons  that  may  apply  for 
the  same  within  three  months  from  date  of  said  bond  afore- 
said, and  in  compliance  of  the  same,  giving  and  granting 
unto  my  said  attorney  full  power  and  authority  to  do  and 
perform  all  and  every  act  and  thing  whatsoever  requisite 
and  necessary  to  be  done  in  and  about  the  premises  as  fully 
to  all  intents  and  purposes  as  I  might  or  could  do  if  person- 
ally present  with  full  power  of  revocation,  hereby  ratifying 
and  confirming  all  that  my  attorney  or  his  substitute  shall 
lawfully  do  or  cause  to  be  done  by  virtue  thereof. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal 
this  fourteenth  day  of  June,  1864. 

ALFRED  H.  CLEMENTS. 

Sealed  and  delivered  in  presence  of 

CuAS.  R.  Fisn, 

The  second  power  of  attorney  was  dated  June  17,  1864, 
and  authorized  Hall  to  enter  into  all  lands  in  the  county  of 
Arapahoe  to  which  Clements  was  in  any  way  entitled,  and 
to  sell  the  same  and  convey  by  quitclaim  deeds,  being  a 
general  power  without  conditions.  This  instrument  is  not 
noticed  in  the  opinion  of  the  court  There  was  evidence 
which  tended  to  prove  that  the  bond  tnentioned  in  the  first 
power  of  attorney  had  been  lost,  and  it  was  not  produced 
at  the  hearing.  The  court  set  aside  the  several  conveyances 
made  to  the  defendants  respectively,  according  to  the  prayer 
of  the  bill. 

Mr.  E.  L.  Smith  and  Mr.  Alfred  Sates,  for  plaintiffs 
in  error. 

Mr.  S.  E.  Bkowne,  for  defendants  in  error. 

The  chief-justice  did  not  sit  at  the  hearing. 

Wblls,  J.    The  plaintiffs  in  error  have  assigned  for  error 
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only  the  final  decree  given  in  the  district  court,  and  we  have 
therefore  omitted  all  consideration  of  the  sufficiency  of 
complainant's  bill,  and  the  regularity  of  the  proceedings 
anterior  to  the  decree. 

In  view  of  the  conclusion  to  which  we  have  arrived  upon 
another  point  in  the  case,  it  will  be  unnecessary  to  consider 
whether  the  conveyances  sought  to  be  impeached  by  the 
bill  can  be  referred  to  the  letter  of  attorney  of  June  17, 1864. 
I  therefore  proceed  to  the  question  whether  they  can  be 
sustained,  as  executed  under  the  letter  of  attorney  of  June 
14th.    It  is  manifest  that  the  authority  given  by  the  instru- 
ment was  a  conditional  or  limited  one,  in  order  to  the  exer- 
cise of  which  certain  prerequisites  must  have  occurred; 
thus  the  attorney  could  convey  only  upon  application ;  the 
^  application  must  have  been  within  three  months  next  after 
the  date  of  the  bond  to  Brendlinger,  which  is  referred  to  in 
the  power ;  the  applicant  must  have  produced  to  the  attor- 
ney an  abstract  of  his  title,  certified  from  the  recorder's 
office ;  he  must  have  paid  the  sum  of  40  cents  for  each  lot 
conveyed,  and  tlie  expenses  of  the  conveyance ;  and  all 
other  requisites  and  conditions  set  down  in  the  bond  to 
Brendlinger  must  have  been  complied  with  and  performed ; 
and  if  the  conveyances  here  complained  of,  or  any  of  them, 
were  executed  without  performance  of  these  conditions,  it 
may,  I  think,  be  well  enough  said  that  it  was,  in  the  lan- 
guage of  the  bill,  "without  any  authority  whatsoever.'*   But 
the  defendants  severally  deny  this  allegation  of  the  bill, 
and  there  is  no  evidence,  outside  of  the  conveyances  them- 
selves, to  show  whether  the  conditions,  set  down  in  the  letter 
of  attorney  of  June  14th,  were  or  were  not  performed ;  I 
think  the  case  must   therefore   turn  upon  the  question 
whether  it  was  incumbent  upon  the  complainant  to  prove 
the  negative  allegation  of  his  bill  in  this  respect,  or  upon 
the  defendants  to  sustain  the  affirmative  contained  in  the 
answer  in  response  thereto ;  that  is  to  say,  upon  whom  is 
the  burden  of  proof  I 

It  is  aigued,  on  the  part  of  the  plaintiffs  in  error,  that, 
inasmuch  as  nothing  appears  to  tlie  contrary,  the  attorney 
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must  be  supposed  to  have  observed  the  limitations  imposed 
upon  him,  according  to  the  maxim  "  omnia  rite  esse  acta  ;  " 
and  since,  if  there  be  such  presumption,  the  defendants  in 
the  court  below  were  at  liberty  to  rest  thereon  until  it  was 
overthrown,  even  though  the  burden  of  proof  should  be 
held  to  be  upon  them,  it  will  be  necessary  to  inquire  how 
far  the  maxim  sought  to  be  applied  extends.  In  respect  to 
the  acts  of  public  officers,  this  maxim  is  of  almost  universal 
application,  and  its  force  and  scope  in  that  class  of  cases  is, 
I  think,  pi-etty  well  established  and  defined.  How  far  it 
may  be  applied  in  support  of  the  acts  of  private  agents  is, 
upon  authority,  not  very  clear. 

In  Mr.  Broom's  work  (Leg.  Max.  730*),  it  is  said  that  the 
presumption  applies  to  the  acts  of  private  individuals, 
especially  when  they  are  of  a  formal  character,  as  writings 
under  seal ;  and  the  same  doctrine  is  asserted  in  substan- 
tially the  same  words  in  Mr.  Phillip's  work  on  Evidence 
(6th  Am.  ed.  643*),  where  many  examples  are  cited  from 
reported  cases. 

I  do  not  perceive,  however,  that  any  of  the  oases  there 
referred  to  are  quite  analogous  to  this,  and,  so  far  as  I  have 
been  able  to  examine  them,  they  appear  to  be  examples  of 
the  application  of  the  same  maxim  in  another  form,  in  which 
it  is  sometimes  seen  in  the  books,  and  in  which  lapse  of  time 
is  essential  to  raise  the  presumption.  1  Gfeenl.  Ev.,  §  20. 
There  are,  indeed,  many  instances  wherein  the  courts, 
although  not  expressly  referring  to  this  maxim,  appear  to 
apply  the  rule  which  it  announces ;  e.  g.^  the  seal  of  a  cor- 
poration appearing  affixed  to  a  deed  purporting  to  be  theirs, 
is  presumed  to  have  been  affixed  by  proper  authority. 
Kohler  V.  Black  River  Falls  Iron  Co.^  2  Black,  717.  So, 
where  a  corporation  is  authorized  by  its  charter  to  acquire 
and  hold  real  or  personal  estate  in  a  particular  manner,  or 
for  particular  purposes,  and  it  is  found  in  possession  of  such 
estate,  it  is  presumed,  nothing  appearing  to  the  contrary,  to 
have  acquired  it  in  the  manner  and  for  the  purposes  author- 
ized in'tlie  charter.  Downing  v.  ML  Washington  Road  Co.y 
40  N.H.  234;  DeOrciffy.  Am.  Linen  Thread  Co.,  21  N.T.  126; 


Digitized  by 


Google 


1873.J  Maoh£»£0f  et  aL  t).  Cleuxnts.  41 

CJumtanqua  Bank  v.  Rialey^  19  id.  381;  Fa/rmers^  Loan  and 
Thrust  Co.  v.  OurtisSf  7  id. ;  Farmers^  Bank  v.  Detroit  H. 
S.  Co.,  17  Wis.  372. 

So,  where  an  insurance  company  was  authorized  to  receive 
promissory  notes  in  certain  oases  only,  it  was  held,  in  an 
action  brought  by  the  corporation  upon  certain  noteSy 
wherein  it  was  named  as  payee,  that,  in  the  absence  of  proof 
to  the  contrary,  it  must  be  presumed  that  they  were  exe- 
cuted in  a  transaction  within  the  corporate  powers,  and  in 
which  the  company  were  authorized  to  receive  them.  Mtir 
tual  Benefit  Life  Ins.  Co.  v.  DaviSy  12  N.  Y.  673. 

The  oase  of  Howard  v.  Boorman,  17  Wis.  459,  asserts  the 
same  doctrine.  The  same  presumption  has  been  applied  to 
B^otiable  paper  executed  by  a  corporation.  Safford  v. 
Wyokoffj  4  Hill.  So  in  the  case  of  negotiable  paper  purport- 
ing to  be  executed  in  the  name  of  a  partnership,  the  signa- 
ture being  shown  to  be  in  the  handwriting  of  one  of  the  firm, 
it  is  held  that  a  presumption  arises  that  the  paper  was  exe- 
cuted in  a  partnership  transaction,  and  not  for  the  individ- 
ual debt  of  him  who  subscribed  it.  McMvUan  y.  McKeTizie^ 
2  Q.  Greene,  368;  JSnsminger  v.  Marion,  5  Blaokf.  210. 

These  cases  appear  to  me  to  be  quite  analogous  to  the  one 
now  under  consideration.  In  every  one  of  them  the  question 
was  one  of  authority;  authority  to  do  the  particular  act, 
certain  conditions  concurring,  was  shown ;  and  the  courts 
presumed  the  concurrence  of  those  things  requisite  to  the 
rightful  exercise  of  that  authority,  from  the  single  fisict  that 
it  had  been  exercised.  And  if  we  admit  the  doctrine  of  these 
decisions,  it  is  difficult  to  deny  its  application  to  the  present 
ca^;  for  it  is  not  apparent  that^  upon  principle,  a  distinction 
can  be  drawn  between  the  case  in  which  the  authority  is 
denied  by  letter  of  attorney,  and  those  in  which  it  springs 
from  a  charter  of  incorporation,  or  articles  of  copartnership; 
in  each  case  the  one  exercising  the  authority  is  a  private 
person,  not  acting  under  the  sanction  of  an  oath,  nor  liable 
to  indictment  for  malfeasance.  Nevertheless,  the  decisions 
here  referred  to  have  not,  so  far  as  I  know,  been  questioned, 
and  many  others  asserting  quite  as  broad  a  doctrine  might 
Vol.  II.— 6 
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be  cited;  and  in  a  case  decided  in  the  sapreme  court  of  Ten* 
nessee,  where  A,  having  an  equity  in  lands,  upon  which 
certain  installments  of  purchase-money  remained  unpaid, 
had  conveyed  it  to  B,  in  trust,  to  secure  an  indebtedness  to 
C,  with  power  in  the  trustee,  upon  default  in  payment,  after 
maturity  of  the  indebtedness,  to  sell  in  satisfaction  thereof, 
and  the  holder  of  the  legal  estate  had  conveyed  to  C,  by 
deed  reciting  a  prior  sale  by  B,  at  which  0  became  the  pur- 
chaser, on  bill  brought  by  the  heirs  of  A  to  compel  a  con- 
veyance, nothing  appearing  to  show  whether  B  had  ever 
sold  to  C,  or  if  so,  whether,  before  or  after  the  maturity  of 
the  indebtedness,  the  court  say  that  "  the  presumption  of  law 
is  not  only  in  favor  of  the  exercise  of  the  power,  but  in  flavor 
of  meritorious  claimants,  or  innocent  purchasers,  that  it  was 
exercised  in  the  legal  mode."  WiUmrn  v.  Bpofford  el  aZ.y  4 
Sneed,  704.  A  former  decision  of  the  same  court  {Marshcdl 
V.  Stephens^  8  Humph.  169)  is  there  cited,  announcing  the 
same  doctrine. 

Against  these  decisions,  however,  are  others  equally  in 
point,  and  entitled  to  equal  respect.  In  Bruce  v.  DuJcey  2 
Litt.  245,  Bruce  brought  his  bill  to  compel  a  conveyance  of 
certain  lands,  to  one  moiety  whereof  he  derived  title  from 
Maury,  by  conveyance  executed  in  his  name,  by  Barry,  his 
attorney ;  the  letter  of  attorney  after  conferring  power  to 
settle  and  adjust  land  titles  in  Kentucky,  and  to  bring,  and 
defend  suits  necessary  thereto,  and  to  convey  lands  which 
the  principal  had  before  contracted  to  convey,  contained  a 
power  in  these  words :  "and  if  necessary,  to  make  sale  of 
any  of  my  said  lands ; "  and  it  was  objected  that  no  neces- 
sity for  the  conveyance,  by  the  attorney,  under  which  the 
plaintiff  claimed,  was  shown  to  have  existed.  To  this  the 
court,  upon  consideration  of  the  evidence,  were  agreed ; 
and  as  to  whether  the  exigency  authorizing  the  sale  was  to 
be  presumed  from  the  fact  of  the  conveyance,  the  court  say, 
that  "  to  admit  the  fact  of  a  deed  having  been  made,  to  be 
evidence  of  a  necessity  to  sell,  would,  in  effect,  prostrate 
all  distinctions  between  limited  and  general  authorities.  A 
purchaser  would  then,  after  procuring  a  deed  of  convey- 
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auce,  be  secure  in  the  title,  thongh  in  making  the  sale  the 
agent  may  have  been  guilty  of  the  most  palpable  violation 
of  his  authority.    The  unauthorized  act  of  the  agent  would 
then  be  evidence  of  his  having  acted  correctly,  and  under 
the  influence  of  that  evidence  the  title  would  be  adjudged 
to  pass  from  the  rightful  owner,  by  the  act  of  another, 
deriving  no  power  or  authority  from  him.'* 
So,  in  the  same  court  a  distinction  has  been  observed 
between  public    officers,  acting  under  general  laws,  and 
agents  or  commissioners  appointed  pro  hoc  vice^  by  special 
statute ;  and  as  to  the  acts  and  proceedings  of  the  latter 
class,  the  presumption,  omnia  rite  esse  actaj  is  said  not  to 
apply.    Thus,  where  commissioners  had  been  appointed  by 
act  of  the  legislature,   with  authority  to  Bell  and  convey 
such  part  of  the  lands  of  a  decedent,  as  might  be  sufficient 
to  satisfy  his  debts,  on  ejectment,  by  one  deriving  title 
through  conveyance  of  the  commissioners,  it  was  held  that 
the  plaintiflr  could  not  prevail,  the  existence  of  debts  of  the 
decedent  not  being  affirmatively  shown ;  and  that  upon  no 
principle  could  the  presumption  usually  indulged  in  favor 
of  the  acts  of  public  officers  acting  under  general  laws,  be 
extended  to  the  case  of  those  deriving  authority  under 
special  enactments,  to  perform  services  of  a  private  charac- 
ter.   Pittman  v.  Brovmleej  2  A.  E.  Marsh.  210.    So  in 
Q^cffis  Heirs,  v.JaneSj  the  supreme  court  of  Virginia,  in 
a  case  precisely  like  that  of  Wilburn  v.  Spoffordy  arrived  at 
a  conclusion  directly  opposed  to  that  of  the  supreme  court 
of  Tennessee.    In  that  case,  lands  had  been  conveyed,  in 
trast>  to  secure  certain  indebtedness  of  the  grantor,  with 
power,  in  the  trustee,  to  sell  upon  default  in  payment,  after 
giving  notice ;  bill  was  brought  to  set  aside  a  conveyance 
by  the  trustee  upon  the  ground  that  the  sale  was  made  with- 
out notice ;  and  the  court  held  that  no  presumption  could 
be  indulgedi  either  in  favor  of  or  against  the  regularity  of 
the  trustee' B  proceedings.   Upon  authority,  therefore,  it  can- 
not be  said  that  out  of  the  mere  fact  that  complainant's  at- 
torney has  executed  the  conveyances  mentioned  in  the  bill,  a 
l^al  presumption  arises  that  he  complied  with  those  limi* 
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tations  which,  in  the  letter  of  attorney,  are  prescribed  to 
hiin.  And  I  am  not  prepared  to  concede  that,  npon  princi- 
pie,  such  presumption  ought  to  be  indulged. 

Nevertheless,  it  appears  to  me,  that,  what  amounts  to  the 
same  thing  in  this  case,  the  conveyances  ought,  as  against 
the  complainant  here,  to  be  received  as  prima  facie  evi- 
dence of  their  own  regularity.  It  is  conceded  that,  without 
prior  performance  of  the  conditions  limited  in  the  letter  of 
attorney,  the  conveyances  are  as  absolutely  without  author- 
ity as  though  the  letter  of  attorney  had  never  been  executed. 
But  the  grant  of  any  thing  implies  the  gmnt  of  every  thing 
necessary  to  the  enjoyment  of  the  thing  granted ;  and  so 
every  express  power  bears  with  it,  by  implication,  every 
other  power  necessary  to  its  exercise.  Broom's  Leg.  Max. 
362*;  De  Witt  v.  J^an  Francisco,  12  Cal.  289;  Rex  v.  Jack- 
son,  1  T.  R.  653.  And  here,  the  principal  having  deputed^ 
to  the  attorney,  authority  to  act  upon  performance  of  the 
particular  conditions  nominated,  has,  by  necessary  implica- 
tion, conferred  the  power  to  judge  whether  these  conditions 
have  been  performed.  The  attorney  was  authorized  to  con- 
vey, but  he  could  not  convey  until  the  conditions  named  by 
his  principal  were  first  complied  with ;  of  necessity,  there- 
fore, he  was  bound  to  judge  and  determine,  in  the  first 
instance,  whether  such  compliance  had  been  made;  and 
power  to  so  judge  and  determine  is  as  clearly  given  as 
though  it  had  been  set  down  in  express  words ;  and  the 
attorney  having  power  to  determine  for  his  principal,  as  to 
the  peribrmance  of  those  conditions,  his  admission  that  the 
conditions  had  been  performed,  which  is  by  imjdication 
contained  in  each  of  these  conveyances,  is  within  the  scope 
of  the  power  delegated  to  him,  and,  being  made  during  t^e 
execution  of  the  agency,  it  is  evidence  against  the  principaL 
And  herein  this  present  case  is  distinguishable  from  Bruce 
V.  Duke,  for  there  the  controversy  was  between  those 
claiming  under  the  conveyance  executed  by  the  attorney 
and  a  third  person  not  claiming  under  the  principal ;  aad^ 
as  against  such  third  person,  the  admissions  of  the  agant 
were  no  evidence  whatsoever. 
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I  conclade,  therefore,  that  while  it  may  well  be  doubted 
whether  the  I^al  presamption  relied  upon  can  be  indulged^ 
the  conveyances  executed  by  the  attorney  contain  an  im- 
plied admission,  made  within  the  scope  of  the  attorney's 
authority,  that  all  the  conditions  of  the  letter  of  attorney 
had  been  complied  with ;  and  that,  therefore,  the  convey- 
aBces  in  question  are,  as  against  the  complainant,  prima 
facie  evidence  of  their  own  regularity.  But,  if  this 
reasoning  is  inconclusive,  if  the  conveyances  made  by  the 
attorney  are  not  to  be  received  as  evidence  of  a  compliance 
with  the  requisites  of  the  power  under  which  he  assumed 
to  act,  then,  inasmuch  as  no  evidence  aliunde^  the  convey- 
ance was  given,  the  question  returns,  upon  whom  was  the 
burden  of  proof! 

And,  as  this  question  is  not  without  difiSculty,  I  have 
examined  the  authorities  with  some  diligence,  to  ascertain 
what  mle^is  applied  by  the  courts  in  cases  like  the  present. 
In  the  text-books,  it  is  stated  with  tolerable  clearness,  as 
follows :  That  where  the  plaintiff  grounds  his  action  upon 
negative  allegation,  the  burden  of  showing  that  negation  is 
upon  him.  1  GreenL  Ev.,  §  78.  But  to  this  rule  is  this 
exception :  That  where  the  subject-matter  of  the  negative 
19  such  as  not  to  admit  of  convenient  proof,  and  it  may 
reasonably  be  inferred,  that,  if  untrue,  the  defendant  has, 
peculiarly  within  his  control,  the  means  of  showing  the 
affirmative,  the  burden  of  proof  shall  be  upon  him. 
1  Greenl.  Ev.,  §  79 ;  1  Phill.  Ev.  (5th  Am.  ed.)  813*.  This 
exception  is  grounded  upon  convenience  merely;  the  law 
requiring  that  the  plaintiff  should  produce  evidence  which, 
in  the  nature  of  things,  must  probably  be  inconclusive  and 
unsatisfactory,  and  the  production  of  which  may  involve 
delay  and  inconvenience,  when,  if  the  allegation  be  untrue, 
the  defendant  has,  in  his  own  hands,  the  means  of  at  once 
and  conclusively  disproving  it. 

But  iip<mthiB  exception  it  seems,  is  to  be  noted  another. 
That,  though  the  caoe  be  as  supposed  in  the  last  exception, 
yet  if  the  nc^gative  involve  a  charge  of  fraud,  or  criminal 
omismm  <^  duty,  the  burden  cf  establishing  it  shall,  in 
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general,  be  upon  him  who  asserts  it  1  Greenl.  Er.,  §§  79)  80 ; 
1  Phill.  Ev.  812/  815.*  In  truth  this  latter  exception  seems 
to  be  no  exception ;  for  it  amounts  to  this  only,  that  the 
presumption  of  innocence,  which  the  law  makes,  shall  stand 
in  lieu  of  those  proofs  which  would  otherwise  be  required 
of  the  party  accused,  and  so  casts  the  burden  upon  his 
adversary.  These  propositions  seem  to  me  clearly  deduci* 
ble  from  the  text  writers,  and  to  accord  with  sound  princi* 
pies,  and  the  current  of  adjudged  cases.  To  apply  them  to 
the  present  case  it  is  to  be  resolved,  1st.  Whether  the  alle- 
gation of  complainant's  bill,  that  all  of  the  several  convey- 
ances  executed  by  Hall  were  executed  without  authority, 
is  necessary  to  the  relief  prayed ;  and  if  so,  2d.  Whether 
it  may  fairly  be  said  that  the  truth  of  the  matter,  and  the 
means  of  proof,  are  so  peculiarly  within  the  knowledge 
and  control  of  the  defendants,,  as  to  bring  the  case  within 
the  exception  to  the  general  rule ;  and  if  this  be  so,  8d. 
Whether  the  bill  contains  the  charge  of  fraud  or  crim- 
inal omission  of  duty,  in  such  sense  as  to  raise  the  presump- 
tion of  innocence  in  favor  of  the  defendants.  Upon  the 
first  question,  while  it  may  well  be  doubted  whether,  even 
in  its  present  form,  admitting  every  thing  stated  therein, 
the  bill  shows  a  title  to  equitable  relief,  I  take  it  to  be  too 
clear  for  argument,  that  without  the  allegation  of  want  of 
authority  in  the  attorney*  it  would  be  entirely  insufficient  to 
warrant  any  decree  in  fiavor  of  the  complainant  It  is,  there- 
fore, incumbent  upon  the  plaintiff  not  only  to  allege,  but 
to  prove  the  want  of  authority.  The  burden  of  proof  rests 
upon  him,  unless  the  case  comes  within  the  exception. 

As  to  the  second  question :  The  negative  alleged  in  the 
bill,  like  almost  every  negative  allegation,  admits  not  of 
convenient  proof,  and  the  defendant  may  well  be  presumed 
to  have  a  knowledge  of  the  several  transactions  which  pre- 
ceded each  of  these  conveyances ;  and  possibly,  of  whether 
the  conditions  in  complainant's  letter  of  attorney  were  or 
wei-e  not  performed ;  but,  with  some  hesitation,  we  have 
concluded  that  it  cannot  justly  be  said  that  the  evidence  of 
these  transactions  is  more  peculiarly  within  their  control 
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than  that  of  the  complainant.  To  each  of  the  several  trans- 
actions which  were  consammated  in  these  conveyances^ 
there  were,  so  far  as  appears  to  ns,  but  two  privies,  to  wit : 
tbe  attorney,  Hall,  and  the  grantee  in  the  conveyance.  This 
is  as  &r  as  our  knowledge,  from  the  record,  extends.  Nor 
are  we  warranted  in  assuming  that  there  were  others  cog- 
nizant of  the  details ;  for,  as  matter  of  law,  it  cannot  be  said 
that  the  defendants  were  bound  to  secure  the  attendance  of 
witnesses  to  their  dealings  with  the  complainant's  agent ; 
nor,  having  regard  to  the  manner  in  which  such  affairs  are 
ordinarily  transacted,  is  it  to  be  supposed  that  in  point  of 
fact  they  did  so.  The  attorney,  Hall,  died  before  the  filing 
of  the  bill ;  and  the  only  living  witness  who  can  speak  with 
directness  as  to  either  of  the  conveyances  sought  to  be  im- 
peached, is  the  grantee  therein,  now  impleaded  before  us. 
Now,  by  the  law  as  it  stood  when  this  cause  was  brought  to 
issue,  the  defendants  were  not  permitted  to  give  testimony 
on  their  own  behalf ;  and,  though  the  complainant  might, 
if  he  had  seen  fit,  have  compelled  tham  to  speak,  yet  by 
requiring  the  defendants'  answer  to  be  given  without  oath, 
he  has  effectually  prevented  this,  and  so,  it  may  be  said, 
closed  the  only  known  avenue  to  the  truth.  The  com- 
plainant, it  is  true,  was  under  no  obligation  to  put  himself 
at  the  mercy  of  his  adversary ;  unquestionably  he  was  at 
liberty  to  take  the  answer  under  oath,  or  without  oath,  ac- 
cording as  he  saw  fit ;  but  reference  being  had  to  the  nature 
of  the  transaction  to  be  investigated,  and  the  habits  and 
usages  of  men,  we  do  not  think  the  defendants  can  reason- 
ably be  said  to  have  means  of  showing  the  truth  of  the 
matter,  superior  to  those  within  reach  of  the  complainant^ 
unless  allowed  their  own  oath ;  of  which,  as  before  sug- 
gested, the  complainant  has  precluded  them. 

What  is  here  said  in  the  application  of  the  general  rule 
above  stated,  must  not  be  regarded  as  a  precedent  which 
shall  bind  us  in  all  cases. 

Generally,  whoever  alleges  negative  matter  material  to  the 
relief  prayed,  must  prove  the  negative;  whether  any  partic- 
nlar  case  is  within  the  exception  above  noticed,  in  which 
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the  burden  of  proof  shifts  to  the  opposite  party,  will  deprad 
sometimes  upon  the  form  of  the  action,  sometimes  upon  who 
are  the  parties,  sometimes,  perhaps,  upon  the  form  in  which 
the  relief  is  sought,  as  is  evidenced  by  the  case  of  KUcheU 
V.  JBurffum,  21  111.  40,  compared  with  Step7iensan  v.  Maronyj 
29  id.  635,  and  in  every  instance  the  nature  of  the  subgect- 
matter  or  transaction  involved  in  the  controversy  will  enter 
into  the  question,  so  that  no  general  rule  can  be  prescribed; 
each  case  must  rest  upon  its  own  circumstances.  Qreat 
Western  R.  It.  Go  v.  Bacon^  SO  111.  353.  The  present  case 
seems  to  us  not  to  come  within  the  exception.  The  burden 
of  proof  was  upon  the  complainant,  and,  not  having  sus- 
tained his  allegations,  he  must  fail.  It  appears  to  be  unneces- 
sary, therefore,  to  go  further,  and  inquire  whether  the  bill 
can  be  said  to  charge  fraud,  in  such  sense  as  to  raise  the 
presumption  of  innocence,  for  the  protection  of  the  defend- 
ants, if  the  resolution  of  the  second  question  had  been 
otherwise. 

The  final  decree  of  the  district  court,  given  on  the  18th  day 
of  November,  a.  d.  1870,  will  therefore  be  reversed,  and  the 
cause  will  be  remanded  to  the  district  court,  with  directions 
to  that  court,  that,  as  to  the  plaintiffs  in  error,  the  Mil  be 
dismissed,  with  costs.  The  decree  given  against  the  defend- 
ant Hutchinson,  in  the  conrt  below,  not  being  complained 
of,  will  not  be  disturbed.  Heveraed. 

Agknt's  Authority  — Limit atiok  as  to  Timb:  ClemenU  v.  XachehotniSt  W  U.  S,  418 
afflrmlnK  tho  Judi^nicnt  in  the  principal  caao. 

Dbi£d,  BuaDKN  OP  pRoviNa  Invalidity.  -Burden  of  proof  la  on  the  party  aasertiug  the 
invalidity:  OUnnent»  v.  Macheboettf,  92  U.  8.  418,  afilrmlni;  the  Judgment  In  the  princlnal  cam. 

Writ  ok  Erkoii,  Practice  on.  — Writ  oi  error  being  explained  by  common  law,  and 
BOttaorteed  by  Congrem,  the  Jurisdiction  of  the  supreme  court  is  complete,  without  further 
legislation:  Vance  v.  Rack-irea^  3  Colo.  243.  Waiver  or  Formal  Issuanck  by  Btlpnlatlon: 
8eo  8t6ul  V.  GuUy,  13  Colo.  flOo.'  __.«,«.«...,««^^  # 

SOLAITDEB  D.  ThE  PeOPLB. 

Chanqe  of  ybnue  —  grounds  for.  Statutes  relating  to  change  of  venae  ex- 
amined witli  reference  to  a  petition  wUdi  !fl  regarded  m  defeetlTO,  In  that 
the  groands  of  petitioner's  heUef  in  the  oansea  for  change  of  venue  are 
not  suf&cientij  eet  out. 

CoNTiNUAKCE  in  the  discretion  of  the  court.  The  continuance  of  a  cause  to  the 
next  term  of  court,  there  being  no  reason  alleged  for  an  immediate  trial, 
rests  in  the  discretion  of  the  court. 

Juror — preeonceified  opinion  as  ground  of  eMUnge.  Under  the  act  of  1673 
(9  Sens.  04),  a  preconceived  opinion  in  the  mind  of  a  Jtfror,  with  referenoe 
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to  the  guilt  or  ianocenoe  of  the  prisoner,  \b  not  a  ground  of  principal  jchal- 
lenge  but  of  challenge  to  the  favor. 

ExeepHon  to  ruling  on  challenge  to  the  favor.  Upon  challenge  to  the  favor,  the 
eonrt  determines  as  matter  of  fact  whether  the  juror  stands  indifferent  be> 
tween  the  parties,  and  the  finding  of  the  court  in  that  partionlar  is  eon- 
dosiTe  and  not  subject  to  review  in  this  court. 

WmnEss — competency  of  aeeompliee.  The  fact  that  a  witness  participated  in 
the  crime  charged  goes  to  his  credibilitjr^  but  does  not  render  him  incom- 
petent to  testify. 

Btidbngs —  dedofratione  of  one  when  reeewed  againtC  another.  A  woman  may 
conaptre  with  otliers  to  procure  miscarriage  of  her  own  person,  and  the 
oonspiracy  being  shown,  her  acts  and  declarations  in  furtherance  of  the 
common  design  are  evidence  against  others  engaged  with  her  in  the  crim- 
inal act. 

Where  deceased  (a  woman  pregnant  with  child)  shortly  before  her  death  visited 
the  prisoner  and  upon  her  return  told  the  witness  the  object  of  her  visit  and 
what  took  place  on  that  occasion,  such  declarations  were  of  the  ree  geetm 
and  were  properly  received  to  explain  and  give  character  to  the  visit. 

And  such  declarations  were  proper  for  the  consideration  of  the  jury  in  con- 
nection with  other  evidence  in  the  cause  to  determine  the  fact  of  conspi^ 
aey  as  well  as  other  fkcts. 

PsAcncB — whether  the  fact  of  conepiraey  ie  for  court  or  Jury.  Although  evi- 
dence tending  to  prove  an  illegal  combination,  preliminary  to  receiving 
the  declarations  of  any  party  to  such  combination,  is  for  the  court  in  the 
first  instance,  it  may  be  submitted  to  the  jury  to  find  the  fact 

WiTKBBB — credit  tohe  gieen  to  an  aceompliee^^omiseion  to  charge.  Where 
tlie  principal  witness  is  an  accomplice  of  the  prisoner  in  the  perpetration 
of  the  crimen  and  he  is  supported  by  other  witnesses  and  by  corroborating 
circumstances  as  to  some  portions  of  his  testimony,  the  failure  of  the 
court  to  charge  the  jury  as  to  the  weight  to  be  given  to  his  testimony  and 
to  the  corroborating  evidence  Is  not  a  ground  for  reversaL 

Praoixcb— tfmitiioA  to  charge  the  Jury  on  one  point.  Nor  can  it  be  objected 
that  the  court  declined  to  charge  as  to  the  weight  of  circumstantial  evi- 
dence, there  being  a  proper  charge  as  to  the  doctrine  of  reasonable  doubt. 

Witness — prisoner  ae  euch.  The  testimony  of  the  prisoner  who  has  taken 
the  stand  in  her  own  behalf  is  a  fair  subject  of  criticism,  and  counsel  foi 
the  people  is  at  liberty  to  comment  upon  the  fkilore  of  the  prisoner  to 
eoniradiet  a  witness  for  the  people. 

PsacnoB— toAm  o^feetion  ehould  be  made.  Whether  a  petit  Jury  has  been 
regularly  selected  and  summoned  will  not  be  considered  in  this  court,  if 
there  was  no  challenge  to  the  array  or  other  objection  on  that  ground 
before  trial  la  the  court  below. 

Error  to  District  0<mrt^  Bwlder  OourUy. 

Thx  indictment  was  for  manslaughter,  and  contained 
Vol.  IL— 7 
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three  counts.  In  the  first  count,  it  was  charged  that  the 
defendant  caused  the  death  of  Predericka  Baum  by  the  use 
of  a  bougie  in  and  upon  the  body  of  the  said  Baum^  she 
being  then  pregnant  with  child.  In  the  second  count,  it 
was  charged  that  the  death  was  caused  by  the  use  of  an 
instrument  unknown.  In  the  third  count,  it  was  charged 
that  the  defendant  administered  to  the  said  Baum  a  certain 
noxious  and  destructive  substance  called  Gossypium,  and 
other  noxious  and  destructive  substances,  to  the  jurors  un- 
known, with  intent  thereby  to  procure  miscarriage  of  the 
said  Baum,  she  being  then  pregnant  with  child,  and  thereby 
caused  her  death.  At  the  June  term,  1872,  the  defendant 
petitioned  for  change  of  venue,  alleging,  in  her  petition, 
"that  she  entertained  serious  and  well-grounded  fears  that 
she  will  not  receive  a  fair  and  impartial  trial  in  this  courts 
on  account  of  the  prejudice  which  she  believes  exists  in  the 
mind  of  the  judge  thereof  against  her,  and  that  said  fears 
rest  upon  the  fact  that  petitioner  has,  within  the  last  two 
days,  heard,  and  she  believes  what  she  has  heard  to  be  true, 
that  said  judge  expressed  an  opinion  previous  to  the  finding 
of  said  indicttnent  against  her  by  the  grand  jury,  and,  sub* 
sequent  thereto,  that  she  was  guilty  of  the  procuring  tta 
abortion  therein  charged,  and  was  cause  of  the  death  of 
said  Fredericka  Baum  ;  and  that  she  has  heard,  and  believes 
it  to  be  true,  that  the  said  judge  tried  to  prevent  her  from 
procuring  bail,  in  said  cause,  at  the  last  January  term  of 
said  court.  Petitioner  further  represents,  to  your  honor, 
that  she  entertains  serious  and  well-grounded  fears  that  she 
will  not  receive  a  fair  and  impartial  trial  in  this  county, 
because  the  inhabitants  of  said  Boulder  county  are  preju- 
diced against  the  petitioner,  so  that  she  cannot  receive  a 
fair  trial  in  said  court;  and  that  said  fears  are  founded 
upon  the  facts  that  the  physicians  of  said  county,  or  many 
of  them,  tried  to  prejudice  the  minds  of  the  jurors  and 
people  against  her,  and  to  make  them  believe  she  is  guilty 
as  charged  in  said  indictment,  and  that  they  have,  to  a 
great  extent,  succeeded  in  doing  so.  And,  also,  that  she 
has  heard,  and  believes  it  to  be  true,  that  several  of  the 
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inhabitants  of  said  county  have  been  trying  to  prejudice 
the  minds  of  several  of  the  inhabitants  of  the  petit  jury 
summoned  in  this  court  to  serve  the  present  term  against 
petitioner,  and  have  succeeded  in  making  them  believe  that 
she  is  guilty  of  the  crime  as  charged  in  said  indictment." 
Several  affidavits  in  support  of  the  petition  were  of  the 
same  tenor.  The  court  denied  the  motion,  and  continued 
the  cause  to  the  next  term.  At  that  term,  Mr.  Justice 
Wells  was  called  to  preside,  and  the  first  trial  resulted  in 
disagreement  of  the  jury,  December  13,  1872.  The  cause 
was  then  set  down  for  trial  on  the  6th  of  January,  1873, 
and  a  8x>ecial  venire  ordered  for  that  day.  No  objection 
was  made  to  this  panel,  and  the  second  trial  was  begun  on 
7th  of  January,  1873.  Objection  was  made  to  several 
jurors,  which  is  sufficiently  stated  in  the  opinion  of  the 
court.  Clemens  Knauss,  a  witness  for  the  people,  testified 
substantially  as  follows :  That  he  knew  the  deceased  since 
the  year  1867,  and  that  she  died  on  Tuesday,  December  5, 
1871 ;  that  shortly  before  her  death  he  went  to  Boulder  for 
the  prisoner,  and  told  her  that  deceased  desired  to  see  her ; 
a  conversation  then  ensued  between  the  witness  and  the* 
prisoner,  in  which  the  prisoner  disclosed  some  knowledge 
of  deceased's  condition,  and  of  the  nature  of  her  illness. 
Prisoner  stated  to  witness  that  deceased  had  been  taking 
medicine  from  Denver,  and  that  if  she  should  die  that  medi- 
cine would  be  the  cause  of  her  death ;  '*  she  said  that  would 
dear  her.*'  The  prisoner  also  inquired  for  the  foetus  which 
had  come  from  deceased,  and  requested  the  witness  to  take 
it  away,  as  inquiry  might  be  made  for  it.  The  witness 
stated  that  he  concealed  the  fcetus  at  prisoner's  request  On 
the  following  day  the  witness  returned  with  prisoner  to 
Boulder,  and  upon  that  occasion  prisoner  told  him  ^^that 
she  wanted  to  get  Berkley  for  her  lawyer;  that  she  wanted 
to  get  Dr.  Beard  and  Groseback  over ;  that  they  were  good 
friends  of  hers,  and  if  she  got  them  over  for  examination, 
she  would  be  all  right;  she  said  if  any  one  should  ask  me 
what  is  the  matter,  I  should  say  I  do  not  know,  the  doctor 
will  find  it ;  that  I  should  keep  still  and  not  say  any  thing 
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about  it."  The  witness  also  stated  that  on  the  Saturday 
preceding,  he  visited  the  prisoner  at  Boulder,  in  company 
with  deceased,  and  upon  that  occasion  the  prisoner  asked 
him  if  he  had  come  to  get  her  for  deceased,  and  if  deceased 
was  there  herself;  that  deceased  and  prisoner  remained 
together  for  about  one  hour,  during  which  time  the  witness 
w  as  not  present ;  that  deceased,  the  prisoner  and  the  wit- 
ness then  returned  to  deceased's  home,  and  the  prisoner 
remained  there  until  Monday  morning  ;  the  witness  further 
stated,  that  about  three  weeks  before  that  time,  he  had 
procured  medicine  in  Denver,  at  deceased's  request,  for  the 
j)urpose  of  producing  miscarriage,  and  that  deceased  had 
taken  such  medicine  ;  that  he  had  applied  to  Dr.  Peters  of 
Valmont,  for  medicine  for  the  same  purpose,  but  without 
success ;  the  witness  also  stated  that  deceased  went  to 
Boulder  on  the  Thursday  preceding  her  death,  and  that 
upon  the  road  home  she  told  him  what  was  the  object  of 
her  visit ;  the  declarations  of  deceased  upon  this  occasion, 
being  called  for,  were  objected  to  by  the  prisoner,  the  court 
received  them  however,  and  the  prisoner  excepted.  The  dec- 
larations of  deceased  were  that  she  had  visited  the  prisoner 
for  the  purpose  of  employing  her  to  procure  miscarriage, 
that  the  prisoner  had  stated  that  it  would  be  necessary  to 
use  an  instrument,  and  to  procure  medicine  from  St.  Louis  ; 
that  she  would  charge  $30  for  her  services ;  the  witness 
further  stated,  that  the  prisoner  left  some  powders  with 
deceased  on  Monday  previous  to  the  death  of  the  latter,  and 
that  he  gave  deceased  some  of  them  ;  that  deceased  fainted 
after  the  taking  of  each  powder ;  that  deceased  gave  prisoner 
some  chairs  in  part  payment  of  the  services  of  the  latter* 
Other  witnesses  testified  to  the  circumstances  attending 
deceased's  death.  It  was  also  in  evidence  that  death  was 
caused  by  an  attempt  to  produce  abortion,  and  that  an  in- 
strument was  used  for  that  purpose.  Dr.  Allen,  coroner, 
stated  that  the  prisoner  told  him,  at  the  inquest,  that  she 
supposed  deceased  was  laboring  under  prolapsus  uteris 
and  that  she  was  treating  deceased  for  that ;  he  also  stated 
that  he  saw  no  indications  in  the  body  of  deceased,  of  prO' 
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lapsus  uteri;  it  was  also  in  evidence  that  a  bougie,  broken 
in  three  pieces,  was  found  upon  the  premises,  and  that  the 
Injuries  observed  in  the  womb  of  deceased  might  have  been 
produced  by  that  instrument.  It  was  also  in  evidence  that 
the  powder  left  with  deceased,  bore  striking  resemblance  to 
gossjrpium,  and  that  the  effect  of  that  drug  is  parturient  and 
abortionary.  The  testimony  as  to  the  probable  effect 
of  the  use  of  the  instrument  and  of  the  powders,  and  the 
quality  of  the  powders,  was  very  voluminous.  A  witness 
also  testified  that  when  the  bougie  was  found  upon  the 
premises  of  deceased,  prisoner  disclaimed  any  knowledge 
of  it,  and  said  she  did  not  know  what  instrument  was  used 
for  procuring  abortions ;  that  she  had  never  seen  one.  The 
prisoner  was  put  upon  the  stand  •as  the  only  witness  in  the 
defense ;  she  denied  having  used  any  instrument,  and  also; 
that  she  had  advised  it ;  she  admitted  having  given  powders, 
but  denied  that  they  were  gossypiura,  and  averred  that  they 
were  not  intended  to  prQduce  abortion. 

Upon  the  argument,  counsel  for  the  people  claimed  before 
the  jury,  that  the  testimony  of  the  witness,  Knauss,  was 
entitled  to  credit,  from  the  circumstance  that  prisoner, 
although  examined  in  her  own  behalf,  had  not  contradicted 
said  Knauss,  as  to  conversations  said  to  have  been  had  by 
Knauss  with  the  prisoner,  and  that  prisoner's  counsel  had 
not  interrogated  her  thereunto. 

Upoa  this,  the  prisoner's  counsel  prayed  the  court  to  in- 
struct the  jury : 

"Tbat^  in  the  examination  of  the  prisoner  provided  for 
by  the  statute,  which  examination  extends  only  to  the  facts 
and  circumstances  of  the  cause  on  trial,  and  does  not  con- 
fer on  the  prisoner  the  right  to  testify  to  facts  or  circum- 
stances tending  to  impeach  any  of  the  witnesses  in  the  cause. 
Therefore,  the  fact  that  defendant  did  not  testify  to  facts  or 
circumstances  calculated  to  impeach  any  of  the  witnesses 
sworn  in  the  case  is  not  to  be  taken  as  properly  commented 
upon,  or  a)  a  circumstance  against  her." 

But  the  court  refused  to  so  charge,  and  the  prisoner  ex- 
cepted. 
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Prisoner  also  asked  the  following  instructions : 

"That,  if  the  proof  of  her  guilt  rests  on  circurastantial 
evidence,  unless  the  circumstances  be  such  as  to  produce,  in 
the  minds  of  the  jury,  a  moral  certainty  of  her  guilt,  and  of 
such  a  nature  as  not  to  be  reasonably  accounted  for  on  the 
supposition  of  her  innocence,  but  perfectly  reconcilable 
with  the  supposition  of  her  guilt,  they  ought  not  to  convict 
the  prisoner." 

"The  jury  are  instructed  that  they  cannot  find  the  fact  of 
confederacy  between  the  deceased  and  the  defendant,  to  pro* 
cure  the  abortion  which  is  charged  to  have  resulted  in  the 
death  of  deceased,  from  the  declarations  of  the  said  deceased 
not  made  in  the  presence  of  the  defendant*  The  declara- 
tions of  the  deceased  can .  only  be  received  to  prpve  some 
fact  which  is  material  to  be  proved,  after  the  confederacy 
has  been  established  by  other  competent  evidence,  and  if  the 
jury  fail  to  find  a  confederacy  between  the  accused  and  de- 
fendant, to  procure  the  abortion  complained  of,  by  evidence 
other  than  the  declarations  of  the'  deceased,  made,  in  the 
absence  of  defendant,  to  some  third  person,  they  should 
acquit." 

Other  instructions  were  asked,  which  it  is  not  material  to 
recite,  and  the  court  declined  to  charge  as  requested,  and 
gave  the  following : 

"The  law,  in  the  first  instance,  presumes  the  prisoner 
innocent  of  the  crime  wherewith  she  stands  charged,  and 
this  presumption  continues,  and  may  avail  to  the  acquittal 
of  the  prisoner,  unless  overthrown  by  evidence  sufficient  to 
exclude  all  reasonable  doubt  of  her  guilt  This  is  not,  how- 
ever, to  be  understood  as  requiring  such  a  measure  of  proof 
as  to  exclude  all  doubt  whatsoever.  A  reasonable  doubt  is 
such  a  doubt  as  grows  out  of  the  evidence  by  fair  and  rea- 
sonable deduction  from  the  facts  proven.  You  are  not  at 
liberty  to  go  outside  of  the  facts  proven,  nor  to  indulge  in 
unreasonable  deductions  from  the  facts  which  are  proven,  in 
order  to  raise  doubts.  All  reasonable  doubts  in  the  evidence 
are  to  be  resolved  in  favor  of  the  accused.    In  order  to  the 
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conviction  of  the  prisoner,  it  must  appear,  by  such  a  meaa* 
nre  of  proof  as  above  prescribed : 

^'FirsL  That  the  deceased,  next  before  her  death,  was 
pr^ant  with  child. 

*^8econd.  That  the  deceased,  being  so  pregnant  with  child, 
the  prisoner,  with  intent  to  procure  a  miscarriage  of  the  de- 
ceased;  nsed,  or  caused  to  be  used,  upon  the  person  of  the 
deceased,  some  instrument,  or  administered,  or  caused  to  be 
administered,  to  the  deceased  some  noxious  drug  or  sub- 
stance, or  both  used  such  instrument  and  administered  such 
drag  or  substance. 

"2%/rd  That,  by  reason  of  the  use  of  such  instruments, 
or  the  administration  of  such  noxious  drug  or  substance,  or 
by  reason  of  both,  the  deceased  came  to  her  death.  It  is  not 
necessary  that  the  prosecution  should  show  the  particular 
kind  of  drug  or  substance  administered,  nor  that  it  was  cal- 
culated  to  produce  the  miscarriage,  nor  what  particular  kind 
of  instrument  was  used. 

"Neither  is  it  necessary  that  it  should  appear  by  the  evi- 
dence that  the  prisoner,  with  her  own  hands,  used  any 
instrament  upon  the  person  of  deceased,  or  that,  with  her 
own  hands,  prisoner  administered  to  the  deceased  any  drug 
or  substance.  If  prisoner  furnished  any  instrument  to  de- 
ceased or  any  other  person  with  intent  that  deceased  or 
any  other  person  should  use  such  instrument  for  the  pur- 
pose of  procuring  the  miscarriage  of  deceased,  she  being 
then  pregnant,  or  if  prisoner  provided  any  noxious  drug  or 
snbBtance  with  intent  that  deceased,  being  thon  pregnant, 
should  administer  the  drug  or  substance  to  herself,  or  that 
any  other  i)erson  should  administer  it  to  her  in  order  to 
produce  the  miscarriage  of  the  deceased,  prisoner  thereby 
constituted  the  deceased,  or  the  person  to  whom  such  in- 
strament or  drug  was  delivered  or  provided  her  agent  and 
is  accountable  for  all  the  acts  of  such  person  done  in  pur- 
suance of  the  agency.  And  if  such  person,  whether  the 
deceased  herself  or  any  other,  used  such  instrument  upon 
the  person  of  deceased,  or  administered  such  drug  to  deceased 
with  the  intent  to  produce  the  miscarriage  of  deceased,  and 
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by  reason  of  suoli  treatment  the  deceased  came  to  her 
death,  the  prisoner  is  guilty  as  charged  in  the  indictment^ 
even  thongh  she  was  not  present  at  the  time  of  the  nee  of 
the  instrument  or  administration  of  the  drug. 

**You  are  tlie  exclusive  judges  of  the  crecUt  which  is  due 
to  each  and  every  of  the  witaesses  who  have  testified  in  the 
case  and  of  the  effect  which  shall  be  given  to  their  testimony. 
If  it  appears  to  you  by  the  evidence  that  the  witness, 
Knanss,  and  the  deceased  were  parties  to  the  alleged  com* 
bination  to  procure  miscarriage  of  deceased,  yon  ought  to 
consider  the  circumstances  in  determining  what  credit  is 
due  to  the  testimony  of  Enauss  and  to  the  statement  said 
to  have  been  made  by  the  deceased  to  Knauss.  But  if  upon 
consideration  of  all  the  testimony  you  are  of  the  opinion 
that  Knauss  has  spoken  truthfully  in  whole  or  in  part,  you 
will  be  warranted  in  acting  upon  so  much  of  his  testimony 
as  you  believe  to  be  true,  or  in  considering  and  acting  upon 
the  whole  of  his  testimony  if  you  believe  it  to  be  wholly 
true. 

^'You  are  not  bound  to  consider  the  testimony  of  the  pris- 
oner as  absolutely  true  nor  any  part  of  it  as  absolutely 
true,  nor  as  equal  to  the  testimony  of  one  disinterested  wit- 
ness. 

"You  are  to  bear  in  mind  that  prisoner  speaks  in  her  own 
behalf  to  discharge  herself  of  a  criminal  accusation,  that  the 
law  does  not  permit  the  people's  attorney  to  call  witnesses 
to  contradictor  impeach  her  subsequent  to  the  giving  of  her 
testimony,  and  you  are  to  consider  the  great  temptation 
which  one  so  situated  is  under,  to  so  speak,  as  to  procure 
an  acquittal.  Upon  consideration  of  these  circumstances 
taken  in  connection  with  all  the  evidence  you  are  to  accord 
to  the  testimony  of  the  person  such  credit  and  effect  as  you 
think  it  entitled  to." 

The  prisoner  was  convicted  and  Judgment  was  given  that 
she  be  confined  in  the  penitentiary  for  the  term  of  three 
years. 
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Mr.  G.  BvBKLBY  and  Messrs.  Browns  &  Pittnak,  for 
plaintiff  in  error. 

Mr.  R  Ii.  Cabb,  District- Attorney,  and  Mr.  Alpheus 
Wbiqht,  contra. 

Hallett,  0.  J.  The  questions  presented  in  tMs  record 
may  be  conreniently  discussed  in  the  order  in  which  they 
arose  in  the  court  below. 

Under  the  amendatory  act  of  1872  (9  Sess.  120),  relating  to 
renue,  the  petitioner  must  set  forth  in  his  petition  the  fact 
or  facts  which  justify  and  support  his  belief  that  he  will  not 
receive  a  fair  trial  in  the  court  where  the  cause  is  pending, 
in  order  that  the  court  may  judge  of  the  sufficiency  of  such 
foots.  In  the  prior  statute  on  the  same  subject  (R.  S.  634), 
certain  causes  are  specified  which  shall  be  sufficient  to  war- 
rant a  change  of  venue,  as  that  the  judge  is  interested  in  the 
suit,  or  prejudiced  against  the  applicant,  or  that  the  inhab- 
itants of  the  county  are  so  prejudiced,  etc.  Construing  these 
acts  together,  it  is  plain  that  the  petitioner  must  now  set 
forth  in  his  petition  the  ground  upon  which  the  venue  may 
be  changed,  as,  that  the  judge  or  the  inhabitants  of  the 
county  are  prejudiced  against  him,  and  also  the  facts  which 
lead  to  the  belief  that  such  ground  exists.  Affidavits  may 
be  filed  to  show  the  truth  of  these  facts,  and  if  tlie  ground 
upon  which  the  change  is  asked  sufficiently  appears,  the 
prayer  of  the  petitioner  will  be  granted ;  otherwise  it  should 
be  denied. 

In  support  of  the  allegation  that  the  judge  was  prejudiced 
against  her,  petitioner  averred  that  she  had  heard  that  the 
judge  had  expressed  the  opinion  that  she  was  guilty  of  the 
crime  charged,  and  that,  at  a  former  term  of  court,  he  had 
tried  to  prevent  her  from  procuring  bail  in  the  cause.  The 
mere  statement  that  she  had  heard  such  rumors,  there  being 
no  averment  as  to  the  truth  of  them,  may  be  dismissed  with- 
out comment  As  to  the  allegation  that  the  inhabitants  of 
the  county  were  prejudiced  against  petitioner,  it  was  averred 
that  the  physicians  of  the  county,  or  many  of  them,  and  sev- 
eral of  the  inhabitants  of  the  county,  had  been  trying  to 
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prejudice  the  minds  of  the  people  against  her,  and  that  they 
had  succeeded,  to  a  great  extent.  Neither  the  number  of  per- 
sons engaged,  nor  the  means  resorted  to  by  them  to  create  a 
prejudice  in  the  minds  of  the  people  against  the  petitioner 
is  stated.  There  is  nothing  in  this  to  show  that  the  petitioner 
could  not  obtain  a  fair  trial  in  Boulder  county,  and,  there- 
fore, the  petition  was  very  properly  denied. 

In  the  argument  of  one  of  the  counsel  for  plaintiflf  in  error, 
it  is  assumed  that  the  court  granted  the  application,  but  re- 
fused to  set  the  cause  down  for  trial  before  another  judge, 
or  to  make  the  order  for  change  of  venue  at  that  term.  The 
record  does  not  disclose  any  such  circumstances,  and,  of 
course,  we  cannot  assume  the  existence  of  facts  not  stated 
in  the  record.  The  continuance  of  the  cause  at  the  June 
term  was  clearly  within  the  discretion  of  the  court,  and  can- 
not be  questioned  here.  Whether  the  cause  should  pro- 
ceed at  that  term,  or  stand  over  to  another,  was  a  matter  of 
which  the  court  below  could  best  judge,  and  we  will  pre- 
sume that  there  was  good  reason  for  the  order  made. 

At  the  trial  several  jurors  were  challenged  by  the  prisoner, 
upon  the  ground  that  they  had  formed  or  expressed  an 
opinion  upon  the  merits  of  the  case,  and  the  challenges  were 
denied  by  the  court  At  the  common  law  challenges  to  the 
poll  were  for  principal  cause,  and  to  the  favor,  and  the 
facts  being  ascertained  or  admitted,  the  former  were  deter- 
mined by  the  court,  as  matter  of  law,  and  the  latter  was  de- 
termined by  triers,  as  matter  of  fact.  In  either  case,  the  facts 
upon  which  the  challenge  was  based  were  to  be  ascertained 
by  triers,  if  any  dispute  arose  concerning  them,  and  in  the 
case  of  a  principal  challenge,  the  triers  proceeded  no  further. 
The  fact  being  found,  the  law  raised  a  manifest  presumption 
of  partiality,  and  the  juror  was  set  aside.  Not  so,  however, 
upon  the  challenge  to  the  favor,  in  which  the  question  of 
indifferency  was  left  to  the  judgment  of  the  triers,  to  be 
determined  upon  the  facts  found  by  them.  Bacon's  Ab. 
Juries^  E.  1,  12;  Slate  v.  Benton,  2  Dev.  &  Bat.  198.  In 
modern  practice  triers  have  not  been  called,  and  the  fact,  as 
well  as  the  law,  has  been  determined  by  the  court;  but  it  Ib 
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considered  that  this  circamstance  does  not  furnish  ground 
for  disregarding  the  distinction  between  the  principal  causes 
of  challenge  and  challenges  to  the  favor.  State  v.  Soward, 
17  N.  HL  191.  The  fact  upon  which  the  challenge  for  prin- 
cipal cause  was  based  was  required  to  be  entered  of  record, 
in  order  that  the  judgment  of  the  law  might  be  pronounced 
upon  it  The  fact  being  ascertained  by  triers,  or  by  the  court, 
acting  in  the  place  of  triers,  the  law  furnished  the  conclusion. 
In  the  case  of  a  challenge  to  the  favor,  the  fact  being  as- 
certained, the  matter  of  indifferency  was  still  to  be  deter- 
mined by  the  triers,  or  by  the  court  acting  in  the  place  of 
triers.  In  one  case  the  law  declared  the  juror  to  be  incom- 
petent, when  the  fact  was  found  to  exist ;  in  the  other  the 
fiu5t  was  evidence  of  bias  or  favor,  upon  which  the  triers  or 
the  court  must  determine  whether  the  juror  was  indifferent 
Pecple  y.  Bodinej  1  Denio,  281;  State  v.  Benton^  mpra; 
Stale  V.  Howard^  supra.  A  preconceived  opinion,  if  fixed 
and  determinate,  although  not  characterized  by  malice  or 
ill-will,  has  been  generally  regarded,  as  a  ground  of  principal 
challenge,  while  an  opinion  based  upon  rumor,  and  which 
does  not  appear  to  have  taken  firm  hold  of  the  mind  of  the 
juror,  has  been  regarded,  as  cause  for  challenge  to  the  favor 
only.  Staie  v.  Benton^  supra ;  Slate  v.  Howard^  supra  ; 
Slate  V.  Dove^  10  Iredell,  469 ;  Ex  parte  Vermilyea^  6  Cow. 
355 ;  Schoeffler  v.  State^  3  Wis.  823.  Under  the  recent  statute 
(9  Sess.  94)  it  is  believed  that  this  distinction  cannot  be 
longer  maintained,  for  it  is  there  provided  that  no  person 
shall  be  disqualified  to  serve  as  a  juror,  by  reason  of  a  pre- 
viously formed  or  expressed  opinion  with  reference  to  the 
guilt  or  innocence  of  the  accused.  We  may  pause  here  before 
taking  up  the  proviso,  to  observe  that  the  language  of  the 
act  is  not  restricted  to  opinions  based  upon  rumor  or  what 
are  called  hypothetical  opinions,  and  that  it  appears  to  be 
entirely  fi"ee  from  ambiguity.  It  may  be  fairly  claimed  that 
an  opinion  affected  by  malice  or  ill-will  toward  the  accused 
is  not  within  the  terms  of  the  act,  for  malice  and  ill-will 
may  be  made  a  distinct  ground  of  challenge.  If,  however, 
a  preconceived  opinion  is  no  longer  a  ground  of  principal 
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challenge,  it  is,  by  the  terms  of  the  proviso  in  the  act,  a 
ground  of  challenge  to  the  favor,  for  it  is  there  declared 
that  the  court  shall  be  satisfied  from  the  examination  of  the 
juror  or  from  other  evidence  that  he  will  render  an  impartial 
verdict  in  the  cause,  according  to  the  law  and  evidence. 

The  pre-existing  opinion  which  before  the  statute  was  a 
ground  of  principal  challenge  is  now  submitted  to  the  court 
as  matter  for  challenge  to  the  &vor,  and  the  court  must  de- 
termine its  sufficiency.  Of  course*  a  fixed  opinion  must 
always  be  regarded  as  good  ground  of  challenge  to  the 
favor,  since  it  is  impossible  to  affirm  that  one  who  entertains 
such  an  opinion  stands  indifferent  between  the  parties.  So 
also  an  opinion  less  determined  and  positive,  and,  perhaps, 
originating  in  common  rumor  may  be  good  ground  of  chal- 
lenge to  the  favor,  if  the  circumstances  render  it  probable 
or  possible  that  the  juror  may  be  influenced  thereby  upon 
the  trial  of  the  cause.  In  determining  whether  a  juror  will 
be  biased  by  what  he  has  heard  of  a  cause,  so  much  depends 
upon  the  intelligence  and  habits  of  thought  of  the  juror, 
•his  disposition  to  judge  impartially  or  otherwise,  his 
business  and  social  relaMons,  and  other  circumstances 
which  cannot  be  enumerated,  that  it  would  be  difficult  to 
Tollow  any  general  rule.  For  this  reason,  probably,  the 
legislative  assembly  did  not  attempt  to  prescribe  such  rule, 
and  referred  the  matter  to  the  courts,  where  the  force  of 
controlling  circumstances  may  be  respected. 

Upon  the  language  of  the  statute,  however,  it  is  plain  that 
whatever  the  character  of  the  opinion  entertained  by  the 
juror,  if  it  is  merely  an  opinion  as  to  the  guilt  or  innocence 
of  the  accused,  not  affected  by  malice  or  ill-will,  or  any 
pther  disqualifying  circumstance,  the  court  is  to  determine 
as  matter  of  fact  whether  the  juror  stands  indifferent  between 
Ihe  parties,  and  in  this  the  court  performs  the  office  of  triers 
at  the  common  law.  The  opinion  formed  or  expressed  is 
not  of  itself  a  disqualifying  circumstance,  but  if  it  produce 
a  condition  of  mind,  amounting  to  unindifference,  the  juror 
is  disqualified,  and  the  court  is  to  determine  upon  the  ex- 
amination of  the  juror  or   other   evidence,  whether   the 
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oidnion  has  prodaced  that  result.  In  the  exceptions  bcifof  e 
jkSj  the  evidence  elicited  upon  the  examination  of  the  jurors 
is  given.  The  record  then  states  that  the  juror  was  chal- 
lenged)  or  that  he  was  challenged  for  cause,  without  more. 

The  examination  disclosed  that  the  jurors  had  heard  much 
of  the  case,  and  one  of  them  had  talked  with  the  witnesses 
a  little,  not  a  great  deal.  Two  of  them  doubted  whether 
thej  could  act  impartially,  and  one  thought  that  he  had  a 
prejudice  if  nothing  more.  We  are  not  informed  whether  , 
all  that  was  drawn  out  upon  the  examination  of  the  jurors 
is  embraced  in  the  record,  but  it  appears  from  what  is  given, 
in  each  instance,  that  the  challenge  was  based  upon  an 
opinion  entertained  by  the  juror,  upon  the  merits  of  the 
case,  which,  under  the  statute,  was  not  a  challenge  for 
principal  cause,  but  to  the  favor.  Upon  this,  as  we  have 
seen,  the  court  was  required  to  decide  whether  the  juror 
stood  indifferent  Wween  the  people  and  the  accused,  as 
matter  of  fact.  Although  the  record  does  not  state  that 
this  issue  was  submitted  to,  and  determined  by,  the  court,  it 
does  appear  in  every  instance  that  the  challenge  was  over* 
ruled  by  the  court,  and  that  the  juror  was  allowed  to  sit  in 
the  cause.  Upon  this  we  are  to  presume  that  the  duty 
assigned  to  the  court  by  the  law  was  performed,  for  the  rul- 
ing of  the  court  upon  the  challenge  cannot  take  effect  in 
any  other  way.  If,  however,  it  should  be  conceded  that 
each  of  the  jurors  challenged  held  an  opinion  as  to  the  guilt 
or  innocence  of  the  prisoner,  and  that  the  challenges  inter* 
posed  were  for  principal  cause,  and  were  so  regarded  by 
court  and  counsel,  the  statute  having  removed  the  disability 
arising  from  such  opinion,  the  exception  must  be  overruled. 

Assuming  that  the  court  decided  the  question  of  indiffer- 
ency  in  each  case,  as  matter  of  fact,  we  are  now  to  consider 
whether  that  decision  is  subject  to  exception  and  review  in 
this  court.  It  will  be  observed  that  the  statute  gives  no  ex- 
ception, nor  is  the  case  within  the  provisions  of  section  245 
of  the  criminal  code.  R.  S.  264.  That  section  relates 
to  motions  in  arrest  of  judgment,  for  new  trial,  for  continu- 
ance, and  for  change  of  venue,  and  cannot  be  extended  to 
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questions  of  this  kind.  Another  section  of  the  criminal 
code  (226,  E.  S.  246)  requires  the  judge  presiding  to  sign 
and  seal  any  bill  of  exceptions  presented  to  him  in  which 
the  truth  of  the  case  shall  be  fairly  stated,  but  this  must 
be  limited  to  questions  of  law,  which,  according  to  well- 
known  rules,  are  subject  to  exception  and  review.  At 
the  common  law,  upon  tibial  of  the  question  of  indifferency, 
decisions  ai^d  opinions  of  the  court  as  to  the  admissibility 
of  evidence,  and  other  questions  of  law  arising  upon  the 
trial,  may  be  reviewed  in  a  court  of  errors,  but  the  finding 
of  the  triers  as  to  the  fact  of  indiflferency  is  conclusive. 
State  V.  EUington^  7  Ired,  61 ;  State  v.  Dove^  10  id.  469 ; 
Ex parteVermilyea^  6  Cow.  559 ;  Freeman  v.  The  People^ 
4  Denio,  33 ;  ScJioeffler  v.  Slfafe,  3  Wis.  828;  Bacon's  Ab. 
"Juries"  E.  1, 12. 

In  the  case  at  bar  no  question  was  raised  upon  the  trial 
of  the  challenges,  as  to  the  admissibility  of  testimony,  or 
the  regularity  of  the  proceedings,  but  we  are  asked  to 
review  the  finding  of  the  court  upon  the  evidence.  For 
this  there  is  no  warrant  in  the  statute  or  common  law,  and 
therefore  we  must  decline  to  enter  upon  the  question. 

As  to  the  witness  Knauss,  the  fact  that  he  was  an  accom- 
plice  in  the  commission  of  the  crime,  undoubtedly  goes  to 
his  credibility,  but  he  was  not  thereby  rendered  incompe- 
tent as  a  witness.  Mr.  Greenleaf  says  that  it  is  a  settied 
rule  of  evidence  that  aparticeps  criminis,  notwithstanding 
the  turpitude  of  his  conduct,  is  not  on  that  account  an  incom- 
petent witness,  so  long  as  he  remains  not  convicted  and  sen- 
tenced for  an  infamous  crime ;  and  there  are  numerous 
authorities  to  the  same  effect  1  GreenL  Ev.,  §  379 ;  4  Stark. 
Bv.  17. 

In  New  York  it  has  been  held  that  a  woman  on  whom  an 
abortion  has  been  produced  is  not  an  accomplice  in  the  com- 
mission of  the  crime,  but  rather  the  victim  of  the  act,  and 
the  same  view  appears  to  have  been  taken  in  Massachusetts. 
Dunn  V.  27ie  People,  29  N.Y.  523;  Com.  v.  Wood,  11  Gray, 
86.  But  it  is  not  necessary  that  she  should  appear  to  be  an 
accomplice  in  order  to  make  her  declarations  accompanying 
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ftcts  done  in  furtherance  of  the  criminal  purpose  evidence 
against  another,  who  has  joined  in  the  unlawful  act.  She 
may  be,  and  usually  is,  a  party  to  the  ill^al  combination  to 
effect  the  abortion,  and  as  this  is  the  ground  upon  which 
the  declarations  are  admitted^it  can  make  no  difference  that 
she  is  not  criminally  liable  for  the  act  done.  In  some  cases, 
probably,  the  woman  is  an  unwilling  subject,  submitting  to, 
but  not  actively  joining  in,  the  unlawful  attempt,  and  in 
fiuch  cases  the  community  of  purpose  which  alone  can  make 
the  acts  and  declarations  of  one  admissible  as  evidence 
against  Ms  associate  in  crime,  may  be  wanting.  But  where 
it  appears  that  the  woman  not  only  submits  to  the  unlawful 
attempt,  but  actively  promotes  it,  by  seeking  the  aid  of 
others,  and  eagerly  adopting  the  means  suggested  to  accom- 
plish the  crime,  it  cannot  be  claimed  that  she  is  not  a  party 
to  the  criminal  design.  If  the  woman  is  not  technically  an 
accomplice,  she  may,  nevertheless,  conspire  with  others  to 
produce  the  abortion,  and  the  conspiracy  being  shown,  her 
acts  and  declarations  in  furtherance  of  the  common  design 
aie  evidence  against  others  engaged  with  her  in  the  criminal 
act   4  Stark.  Ev.  403;  3  Greenl.  Ev.  94. 

The  declarations  of  deceased,  to  which  objection  was  made, 
were  explanatory  of  the  object  of  her  visit  to  prisoner  on 
Thursday  before  her  death,  and  as  to  what  took  place  at 
that  interview.  It  appears  that  deceased  resided  about  eight 
miles  from  where  the  prisoner  lived,  and  these  declarations 
were  made  by  deceased  when  she  was  returning  home,  after 
the  interview.  It  was  important  to  show  that  a  conference 
took  plac43  between  the  prisoner  and  deceased  at  that  time, 
and  the  declarations  of  deceased,  made  immediately  after  the 
interview,  give  character  to  it,  and  may  be  said  to  be  a  part 
of  it  State  v.  Edward^  32  Vt.  380;  Brovming  v.  State^  30 
Miss.  667;  BeU  v.  MorHsoTiy  27  id.  84;  Jolinson  v.  SherwiUy 
3  Gray,  374. 

It  is  conceded  that  a  mere  narrative  of  past  events,  not 
made  in  furtherance  of  the  criminal  design,  is  not  evidence 
against  one  who  was  not  present  at  the  time  it  was  uttered. 
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state  v.  Thibeau,  3  Vt.  100;  Olawson  v.  SiaiCy  14  O.  S.  234, 
State  V.  Dean,  13  Ired.  63. 

Although  the  statement  of  deceased  was  made  after  the 
interview  with  prisoner,  and  was,  in  one  sense,  a  history  of 
a  past  event,  it  was  during  the  pendency  of  the  criminal 
enterprise,  and  closely  attendant  upon  an  act  done  to  pro- 
mote the  illegal  purpose.  If  the  evidence  was  admissible 
upon  the  principle  of  res  gesicBj  as  I  think  it  was,  it  would 
not  have  been  proper  to  exclude  it  upon  the  ground  that  it 
was  merely  a  narrative  of  a  past  event. 

That  a  foundation  had  not  been  laid  for  the  introduction 
of  this  evidence,  by  proof  of  conspiracy  between  the  prisoner 
and  deceased,  does  not  appear  to  have  been  urged  in  the 
court  below  as  an  objection  to  allowing  it  to  go  to  the  jury, 
but  counsel  asked  the  court  to  charge  the  jury  that  the 
declarations  of  deceased  were  not  evidence  to  establish  the 
fact  of  confederacy  between  prisoner  and  deceased,  and  that 
such  declarations  could  not  be  received  until  after  proof  of 
confederacy  by  other  competent  evidence. 

Unquestionably,  the  evidence  of  illegal  combination  being 
offered  as  a  fou|idation  for  the  acts  and  declarations  of  de. 
ceased,  was  for  the  court,  in  the  first  instance;  but  whether 
it  should  have  been  submitted  to  the  jury  to  find  the  fact, 
is  a  question  upon  which  the  authorities  are  not  uniform. 
1  Greenl.  Ev.,  §  111. 

It  is  undoubtedly  a  general  rule,  that  questions  of  fact, 
upon  which  depend  the  admissibility  of  evidence,  are  to  be 
decided  by  the  court:  As,  for  instance,  whether  dying  decla- 
rations were  made  under  a  sense  of  impending  death.  1 
Greenl.  Ev.,  §  160.  Whether  confessions  of  guilt  were 
voluntarily  made.  1  Greenl.  Ev.,  §  219.  Whether  a  wit- 
ness is  rendered  incompetent  by  reason  of  interest  in  the 
suit.  Dole  y.  T/mrlow,  12  Mete.  167.  Whether  search  has 
been  made  for  lost  instrument,  so  as  to  allow  secondaiy 
evidence  of  its  contents  to  be  given.  Foster  v.  Macke^j  7 
Meto.  531.  In  State  v.  Dtda,  Phillips  (N.  C),  211,  it  was 
held  that  the  same  rale  is  applicable  where  proof  is  offered 
of  a  conspiracy,  and  this  view  appears  to  have  been  adopted 
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in  Virginia,  and  at  one  time  in  Massachusetts.  Clayton  v. 
AjUhmy,  6  Ran.  291 ;  Odiorne  v.  Bacon,  6  Cash.  190.  The 
case  in  6  Cashing  was,  however,  silently  overruled  in  Com. 
V.  Brovm,  14  Oiay,  419,  and  the  current  of  authority  is  to 
the  effect  that  the  evidence  should  be  sufficient  in  the  opin- 
ion of  the  court  to  make  out  b,  prima  fade  case,  and  should 
be  submitted  to  the  jury  to  find  the  fact  U.  8.  v.  Einmati, 
1  Bald.  C.  0.  292 ;  State  v.  Thibeau,  30  VL  104 ;  F(mts  v. 
State,  7  O.  S.  476 ;  Brovming  v.  Staie,  30  Miss.  667 ;  Wig. 
gins  V.  Leonard,  9  Iowa,  194 ;  .1  Qreenl.  Ev.,  §  111. 

A  question  of  this  kind  is  often  closely  contested,  and  as 
there  does  not  appear  to  be  any  inflexible  rule  of  law  which 
requires  that  it  shall  be  determined  by  the  court,  I  can  see 
no  impropriety  in  submitting  it  to  the  jury  as  the  more  ap- 
propriate tribunal  to  decide  questions  of  fact  Bartlett  v. 
ffoyt,  38  N.  H.  165. 

The  propositions  contained  in  the  instructions  asked  by 
counsel  are,  however,  when  applied  to  the  evidence  in  this 
cause,  incorrect  It  is  undoubtedly  true  that  the  mere 
admission  of  the  existence  of  a  conspiracy  by  one  of  the 
parties  thereto,  is  not  evidence  to  establish  the  conspiracy 
against  his  fellows,  but  this  principle  is  not  applicable  to 
declarations  which  are  in  themselves  acts,  or  are  accom- 
panied by  acts  in  furtherance  of  the  common  design.  This 
distinction  is  dwelt  upon  in  4  Stark.  Ev.  406 ;  and  in  Olav>' 
son  V.  Statej  14  O.  S.  234,  cited  by  counsel,  the  rule  that 
declarations  of  a  stranger  shall  not  be  received  to  establish 
the  conspiracy,  is  expressly  limited  to  such  as  are  not  made 
in  furtherance  of  any  design  common  to  himself  and  the 
prisoner.  From  the  nature  of  the  case,  the  evidence  of  a 
combination  to  do  an  unlawful  thing  must  usually  be  cir- 
cumstantia],  and  the  fact  must  be  collected  from  collateral 
circumstances,  and  acts  done  in  apparent  concert,  which 
tend  to  the  accomplishment  of  the  illegal  purpose.  The 
evidence  of  such  acts  is  of  no  higher  nature  than  thedecla- 
rations  which  accompany  them,  and  show  the  intent  with 
which  they  are  done,  and  the  means  by  which  the  Ul^gal 
design  is  to  be  accomplished. 
Vol.  IL— 9 
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The  deolarations  of  deceased,  to  the  witoees  Knanss,  ware 
attendant  upon  an  act  done  in  furtherance  of  the  criminal 
design,  and  explanatory  of  it,  and  were  therefore  proper 
for  the  consideration  of  the  jury,  in  connection  with  the 
other  evidence  in  the  cause,  to  determine  the  fact  of  con- 
spiracy as  well  as  other  fSEicts.  The  principle  upon  which 
evidence  of  an  act  done  is  admitted,  is  broad  enough  to  sup- 
port the  accompanying  declaration,  which  explains  and 
gives  character  to  the  act    4  Stark,  fiv.  403« 

The  court  was  also  asked  to  charge  the  jury  that  if  they 
believed  from  the  evidence  that  the  witness  Knauss  and  the 
deceased  were  parties  to  the  confederacy,  their  declarations 
should  be  regarded  as  coming  from  a  corrupt  source,  and 
should  be  weighed  cautiously,  which  was  refused,  and  the 
court  jcharged  that  if  Knauss  and  deceased  were  parties  to 
the  alleged  combination  to  procure  miscarriage  of  deceased, 
that  circumstance  should  be  considered  in  determining  what 
credit  was  due  to  the  testimony  of  Knauss,  and  the  state- 
ment said  to  have  been  made  by  deceased  to  Knauss.  The 
court  was  not  asked  to  charge  the  jury  that  the  testimony 
of  Knauss  should  be  supported  by  other  witnesses,  or  cor- 
roborating circumstances,  and  nothing  was  said  by  the  com  t 
upon  that  point.  It  is  said  that  courts  will,  in  their  discre* 
tion,  advice  a  jury  not  to  convict  of  felony  upon  the  testi- 
mony of  an  accomplice  alone,  and  without  corroboration ; 
and  it  is  now  so  generally  the  practice  to  give  them  such 
advice,  that  its  omission  would  be  regarded  as  an  omission 
of  duty  on  the  part  of  the  Judge.  1  Q-reenl.  Ev.^  §  880. 
Upon  this  it  would  seem  that  where  the  testimony  of  an 
accomplice  is  not  corrobarated,  the  omission  to  give  such 
advice  would  constitute*  error  in  the  record,  although  no 
prayer  should  be  presented  to  the  court  therefor.  State  v. 
Haney^  2  Dev.  &  Bat.  896.  Where  the  jury  are  properly 
cautioned  as  to  the  credit  due  to  an  accomplice,  a  conviction 
may  be  had  upon  his  testimony  alone,  and  the  verdi  ^t  T^ill 
not  be  disturbed.  State  v.  Haney^  supra;  AUen  v.  SXate, 
10  O.  S.  304;  Commonwealth  v.  Boswarth,  22  Pick.  309; 
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ahUe  T.  JBtMina^  30  Caan.  473 ;  P^^;^  ir.  OosteUo^  1  Denio, 
86;  Pecg^Ze  r.  iV2^»  31  K  Y.  578. 

Upcm  the  same  reason  which  requires  that  the  jury  should 
be  cautioned  against  aceepting  the  testimony  of  an  accom- 
pUoe,  wheore  it  is  not  corroborated  by  other  testimony,  they 
dioald  be  ohaiiged  la  regard  to  the  effect  of  corroborative 
evidence  in  a  case  where  there  is  such  evidence ;  and  I 
have  doubted  whether  the  omission  to  charge  on  that  point 
would  not  coDstitnte  error  in  the  record.  Conceding  that 
snofa  charge  is  useful  and  even  necessary  to  guide  the  delib- 
erations  of  the^  jury  to  a  correct  conclusion,  and  that  it 
should  be  given  in  all  cases  in  which  a  conviction  is  sought 
upon  the  testimony  of  an  accomplice,  it  is  nevertheless  pos- 
ttble  for  the  jury  to  pronounce  correctly  without  such  aid. 
The  mere  omission  to  charge  upon  a  point  of  law  is  not  the 
sane  as  misdirection  by  which  it  appears  more  or  leas  cer- 
tainly or  probably  that  the  jury  have  been  misled.  It  often 
happ^is  in  the  trial  of  causes  that  the  charge  to  the  jury  is 
not  full  upon  all  points ;  and  if  this  alone  should  be  re 
garded  as  ground  of  rev^rsal^  the  rights  of  litigants  would 
be  Y^ry  insecure.  I  have  found  no  case  in  which,  the  ver- 
dict being  correct,  the  mere  omission  of  the  court  to  charge 
the  jury  as  to  the  wdght  to  be  given  to  the  testimony  of  an 
accomplice  has  been  held  to  be  error,  for  which  a  new  trial 
should  be  granted.  But  if  such  is  the  rule  where  there  is 
no  testimony  to  corroborate  the  accomplice,  and  the  text  of 
Mr.  Greenleaf  certainly  supports  that  view,  I  think  that  it 
cannot  be  extended  to  a  case  in  which  the  accomplice  is  sup- 
ported by  other  testimony.  JohTiaan  v.  Siate,  2  Ind.  662. 
In  this  connection  it  may  be  necessary  to  remark  that  the 
testimony  of  Knanss  was  corroborated  in  material  parts  by 
the  testimcmy  of  other  witnesses  against  whom  nothing  is 
allied.  As  to  the  interview  on  Thursday  between  prisoner 
and  deceased,  he  is  confirmed  by  the  prisoner  herself,  and 
as  to  the  visit  to  deceased  on  Saturday,  and  the  fact  that 
prisoner  r^nained  at  deceased's  house  until  Monday 
morning,  he  is  supported  by  the  witness  Myers.  The  phy- 
sicians testify  that  miscarriage  was  produced  by  the  use  of 
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an  instrument,  and  this  corresponds  with  the  declaration  of 
deceased,  that  an  instrument  would  be  required.  The  pow- 
ders  mentioned  by  Knauss  were  found  in  the  house,  and 
the  prisoner  confessed  that  she  had  prescribed  them.  The 
account  which  prisoner  gave  of  her  connection  with  the  case, 
which  appears  to  have  been  false,  afifbrds  some  confirmation 
of  the  testimony  of  Knauss.  According  to  the  testimony 
of  the  physicians,  there  was  nothing  to  indicate  that  deceased 
had  been  suffering  trom  prolapszcs  uteris  for  which  prisoner 
said  that  she  had  been  treating  her,  .while  the  real  character 
of  the  injury  which  resulted  fatally  was  plainly  apparent 
It  is  considered  that  the  omission  to  contradict  an  accom- 
plice as  to  a  material  statement  in  respect  to  which,  if  false, 
contradictory  evidence  is  within  the  prisoner's  power,  may 
be  regarded  as  a  circumstance  to  corroborate  the  evidence 
of  the  accomplice.  People  v.  Dyle^  21  N.  Y.  578.  If  the 
bare  omission  to  contradict  the  accomplice  is  a  circumstance 
to  corroboi-ate  his  testimony,  a  fortiori  the  assertion  of  a 
falsehood  in  contradicting  him,  should  be  regarded  as  a 
circumstance  to  confirm  his  statement.  Without  entering 
into  a  general  discussion  of  the  evidence,  it  is  sufficient  to 
say  that  the  testimony  of  Knauss  is  entirely  consistent  with 
the  other  evidence  in  the  cause,  and  is  so  far  supported  by 
that  evidence,  that  it  would  be  difficult  to  reject  it  as  un- 
worthy of  belief. 

The  evidence  appearing  to  be  sufficient  to  warrant  the 
conviction,  and  there  being  no  misdirection  by  the  court, 
the  mere  omission  to  charge  the  jury  upon  points  which  the 
law  would  sanction,  but  does  not  require  a  charge  to  be 
given,  is  not,  in  our  opinion,  an  error  for  which  a  new  trial 
should  be  awarded.  I  concede  that  this  rule  should  be 
carefully  limited  to  cases  in  which  it  is  apparent  that  the 
omission  has  not  aifected  the  result.  I  think  that  it  can  be 
safely  applied  to  cases  of  this  kind  where  counsel  usually 
draw  the  attention  of  the  jury  to  the  character  of  the  wit- 
nesses, and  comment  freely  upon  all  circumstances  tending 
to  discredit  them.    If,  as  in  this  case,  the  jury  are  told  by 
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the  conrt  to  regard  the  discrediting  circumstanceSi  the  testi* 
monj  will  not  be  overvalued. 

The  instniction  asked  as  to  the  weight  to  be  given  to  cir- 
cumstantial evidence  was  correct  in  form  and  prinGiple,  and 
might  have  been  given  with  propriety.  Bat  as  it  relates 
wmply  to  the  weight  of  evidence,  and  the  jury  were  cor- 
tecUy  advised  as  to  the  doctrine  of  reasonable  doubt^  the 
lefusal  of  this  instraction  cannot  be  ground  for  new  trial. 

The  prisoner  having  elected  to  testify  under  the  act  of 
1872(9  Sess.  95),  her  testimony  became  a  fair  subject  of 
criticism  before  the  jury,  and  the  counsel  for  the  people  was 
at  liberty  to  analyze  her  testimony,  to  compare  it  with  the 
other  testimony  in  the  cause,  and  comment  upon  the  omis- 
sions and  contradictions,  flf  any,  therein.    The  prisoner  was 
at  liberty  to  contradict  Knauss,  and  to  give  her  own  account 
of  the  matters  related  by  him,  and  the  fact  that  she  did  not 
do  80 might  well  be  considered  by  the  jury  in  determining 
the  credibility  of  Knauss.    People  v.  Dyle,  svjfpra.    The 
prisoner  was  not  required  to  testify,  and  by  the  terms  of  the 
8<atat6  if  she  had  chosen  to  remain  silent,  no  inference  of 
guilt  could  be  drawn  from  her  conduct.    By  taking  the 
witness  stand  she  opened  the  door  to  criticism,  and  cannot 
now  complain  that  an  eifort  was  made  to  measure  her  testi 
mony  by  the  ordinary  rules  which  govern  human  conduct. 

It  is  also  alleged  tliat  the  jury  impaneled  to  try  the 
cause  was  irr^ularly  summoned,  but  there  being  no 
challenge  to  the  array  or  other  objection  to  the  jury  before 
trial,  it  is  believed  that  this  objection  cannot  be  relied  upon 


y 


We  see  no  error  in  the  record,  and  therefore  the  judgment 
win  be  affirmed.  Affirmed. 

f^^^^'^KVAKcii—'DncKBrioix  of  Oottrt.  — A  continuance  to  another  term  of  conrt,  no 
Q^lJ^PPearlng  for  immediate  trial,  ta   In  the  discretion  uf  the  court:  Mlnichy,  J'eopU,^ 

«*,^,^*o»-Challicxok  — Puboonceivbd  Opiniok.— A  preconceived  opinion  in  themina 
Af  ?h.t^'  ^  to  ^'^^  8>allt  oi"  innocence  of  a  prisoner  Is  not  a  ground  of  principal  challenge,  but 
SLimSI^"*®  to  the  favor.  The  court  determines  as  a  matter  of  fact  wuether  the  Juror  standi 
jgr™J«nt  between  the  parties,  and  lu  ruling  Is  not  subject  to  review:  Union  a.  M.  Co.  v 
^^JiowifriiH  Xat.  Bank,  2  Colo.  576;  Jone*  v.  People,  2  Colo.  355;  Jones  v.  People,  6  Colo.  451  j 
2rih*^^*  ^^i«f  1*  Colo.  5lJi.  Any  opinion  by  which  the  Juror  may  be  Influenced  in  the  trial 
Colo  3^*^  should  be  regarded  as  good  ground  for  challenge  to  the  favor:  Jone^  v.  PeopU,  2 

-  p^^^T'At.  Law  —  Tj»timoky  of  Accomplice.  —  There  Is  no  rule  of  law  to  the  effect  that 
▼.  ftoi?  n  ^""**i  ^®  *****  solely  upon  the  unsupported  testimony  of  an  accomplice:  n'Uuioi.i 
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Bbownb  et  aL  v.  Steox. 

&tAXFB^ affixed  hy  edUector  of  irUernal  revenue.  In  the  month  of  February, 
1871,tbe  collector  of  internal  revenae  of  the  proper  district  had  authority, 
luder  several  acts  of  congrese,  to  affix  revenue  stamps  to  instraments  not 
properly  stamped  at  the  time  they  were  made,  and  to  ramit  the  penalty 
incurred  by  the  omission  to  stamp  them. 

EviDSNOB  —  objection  that  it  is  not  full  That  a  witness  has  not  fully  dis- 
closed the  nature  and  extent  of  his  authority  to  indorse  a  promissory  note 
is  not  a  valid  objection  to  his  deposition.  If  a  f  nU  explanation  Is  desired, 
the  party  may  call  for  It  upon  crosfr«xamination. 

PiiAOTiCB  — oreZer  of  introducing  testinumy.  The  order  In  which  testimony 
shall  be  introduced  rests  in  the  discretion  of  the  court  in  which  the  cause 
is  tried. 

Nbw  trial— no^  allowed  tohere  testimony  ie  conflicting.  Whore  the  testi- 
mony of  two  witnesses  conflicts,  a  new  trial  will  not  be  gruited,  and  one  of 
the  witnesses  being  a  party  to  the  suit,  the  court  was  not  bound  to  accept 
his  testimony. 

DAUAQEa-- for  failure  to  pay  money  on  contract.  An  allowance  for  the  failure 
to  pay  at  maturity  money  due  by  contract,  is  regarded  as  damages  for  the 
breach  of  contract,  not  as  interest  on  the  money  due. 

The  measure  of  such  damages  Is  the  value  of  the  use  of  the  money  during 
the  time  for  which  it  has  been  withheld. 

May  be  regulated  by  contract.  The  stipulation  of  the  parties  as  to  the  rate 
of  interest  after  maturity  may  be  accepted  as  the  measure  of  damages,  pro- 
vided they  adhere  to  what  may  be  reasonably  sufficient  to  compensate  the 
loss  arising  from  the  breach  of  contract. 

Jlf,  howeiMT,  the  rate  of  interest  specified  in  the  contract  greatly  exceeds  the 
real  value  of  the  money,  it  is  to  be  regarded  as  a  penalty  for  the  non-pay- 
ment of  the  principal  sum,  rather  than  a  just  recompense  for  detaining  it. 

Jn  the  absence  of  emdenee  as  to  the  current  rate  of  interest  at  the  time  the  con- 
tract was  made,  the  rate  specified  in  the  contract  may  be  accepted  as  the 
true  measure  of  damages. 

Brror  to  Probate  Courts  Arapahoe  Cowdy. 

The  plaintiff  declared  upon  a  note  of  hand  as  follows : 
$380.  Denver,  C.  T.,  May  7,  1864. 

Thirty  days  after  date,  we  promise  to  pay  to  Rogers  & 
Wilcox,  or  order,  the  sum  of  two  hundred  and  eighty  dol- 
lars for  value  received,  negotiable  and  payable  without 
defalcation  or  discount,  at  Rogers  &  Wilcox's  office,  in  Den- 


Digitized  by 


Google 


1873.]  Bkowne  et  al.  v.  Steck.  71 

rer,  Coloittdo  Territory,  with  interest  at  the  rate  of  ten  per 
oent  per  month  from  maturity  until  paid. 

(Signed)  ROBERT  S.  WILSON, 

SAMUEL  E.  BROWNE- 

Several  matters  were  pleaded  by  the  defendants,  and  the 
fourth  plea  of  defendant  Browne,  to  which  reference  is 
made  in  the  opinion  of  the  court,  is  as  follows : 

"And  for  a  further  plea  in  this  behalf  the  defendant,  S. 
K  Browne,  says,  that  the  said  promissory  note,  in  the  first 
count  of  the  declaration  mentioned,  is  the  only  cause  of 
action  sued  on,  and  that  all  the  other  counts  are  all  for  the 
same  promissory  note  and  for  no  other  cause  whatever,  that 
the  said  promissory  note  was  executed  and  delivered  to  the 
said  firm  of  Rogers  &  Wilcox,  copartners  as  aforesaid, 
before  the  dissolution  of  said  firm,  and  that  after  the  disso- 
lution of  said  firm  and  after  the  plaintiff"  had  notice  of  said 
lissolution,  to  wit :  on  the  first  day  of  May,  A.  D.  1870,  in 
Hie  county  aforesaid,  the  said  Henry  J.  Rogers,  one  of  the 
said  firm  of  Rogers  &  Wilcox  and  in  the  firm  name  of 
Rogers  &  Wilcox,  indorsed  the  said  note  to  the  plaintifi",  and 
this  the  said  defendant  is  ready  to  verify." 

To  which  the  plaintiff,  by  leave  of  court,  replied  : 

Ist  That  the  firm  of  Wilcox  &  Rogers  was  not  dissolved 
at  the  time  of  the  indorsement  of  the  promissory  note  to 
the  plaintiff. 

2d.  That  the  plaintiff  had  no  notice  of  the  dissolution  of 
the  firm  of  Rogers  &  Wilcox  at  the  time  of  the  indorse- 
ment  of  the  said  promissory  note  to  him. 

3d.  That  at  the  time  of  the  dissolution  of  the  said  firm  of 
Rogers  &  Wilcox,  the  said  Rogers  was  authorized  and  em- 
powered by  the  said  Wilcox  to  indorse  the  said  note  to  the 
said  plaintiff  in  the  firm  name. 

4th.  That  before  the  dissolution  of  the  firm  of  Rogers  & 
Wilcox,  the  said  Rogers  was  authorized  and  empowered  by 
the  said  Wilcox  to  indorse  the  firm  name  on  the  said  prom- 
issory note  after  the  dissolution  of  said  firm,  and  issue  was 
joined  upon  all  of  said  replications. 
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When  the  note  was  offered  at  the  trial  it  was  not  properly 
stamped,  and  objection  being  made  upon  that  ground  it 
was  carried  to  the  collector  of  the  district  who  aflixed  rev- 
enue stamps  and  remitted  the  penalty  as  provided  for  in  the 
statutes  referred  to  in  the  opinion  of  the  court.  The  note 
was  then  received  in  evidence  notwithstanding  the  defend 
ants'  objection,  and  the  plaintiff  rested.  Thereupon  Robert 
S.  Wilson,  one  of  the  defendants,  was  called  and  testified 
as  follows : 

"I  made  payments  on  the  note,  credited  on  the  back,  July 
14, 1864,  $45;  August  29, 1864,  $87.15;  about  the  last  of  June, 
1864,  can't  tell  the  exact  date,  Charles  Dahler,  agent  for 
Ben.  Holliday  0.  Ex.  Co.,  or  the  agent  of  Ben.  Holliday's 
Overland  Express,  either  him  or  N.  Stein,  paid  Rogers 
$63.80;  that  was  the  first  payment  that  was  made  ;  I  remem- 
ber telling  him  I  would  let  him  have  some  county  scrip 
soon  ;  Rogers  said  I  could  let  it  run  further ;  he  did  not 
give  credit  on  the  note  for  this  payment;  Browne  knew 
nothing  about  it ;  Browne  was  my  security  on  the  note  and 
they,  Rogers  &  Wilcox,  knew  it;  do  not  remember  the 
amount  of  county  scrip  ;  I  let  them  have  $200  at  45  cents 
on  the  dollar,  making  $90 ;  the  scrip  was  paid  in  a  very 
short  time ;  about  four  or  five  days  after ;  they  did  business 
in  the  same  house  with  Butterfield  ;  I  directed  Butterfield 
to  pay  them  some  commissions  due  me,  about  $70  or  $80 ; 
that  is  not  the  credit  for  $87.15  on  the  note  ;  it  may  be  it ; 
Rogers  agreed  with  me  if  I  paid  him  the  fees — $63.80  due 
from  Holliday  O.  Ex.  Co.  to  me  as  sheriff,  for  sale  made  by 
me  as  sheriff,  he  would  let  it  run  until  the  meeting  of  the 
county  commissions  who  met  quarterly ;  do  not  remember 
any  other  payment ;  I  knew  at  the  time  the  note  was  paid  ; 
I  had  a  conversation  with  Rogers  in  1864  in  relation  to 
remainder  of  the  note ;  cannot  remember  what  he  said ; 
Rogers  admitted  to  me  that  the  note  had  been  paid ;  that  is 
my  impression." 

Upon  cross-examination,  witness  repeated  the  same  testi- 
mony substantially  —  the  defendants  then  rested,  and  the 
plaintiff  offered  the  deposition  of  Henry  J.  Rogers,  one  of 
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the  pajees  of  the  note,  to  wluch  defendants  objected^  but 
the  objection  was  overroled  and  the  deposition  received.  A 
portion  of  the  deposition  referred  to  in  the  opinion  of  the 
coart  was  as  follows : 

3d  Interrogatory.  Were  yon  acquainted  with  a  firm  or 
copartnership  doing  business  under  the  firm  name  and  style 
of  Rogers  &  Wilcox ;  if  yea,  state  if  you  know  who  com- 
posed that  firm,  where  they  did  business,  and  in  what  busi* 
ness  that  firm  was  engaged  ? 

Answer.  I  was  acquainted  with  a  firm  doing  business 
under  the  firm  name  and  style  of  Rogers  &  Wilcox ;  Henry 
J.  Rogers  and  G.  H.  Wilcox  composed  the  firm  of  Rogers 
ft  Wilcox  ;  they  did  business  in  Denver,  Colorado,  and  were 
engaged  in  contracting  and  banking. 

4th  Interrogatory.  If  you  say,  in  answer  to  the  last  pre- 
ceding interrogatory,  that  you  were  acquainted  with  that 
firm,  and  that  you  and  one  G.  H.  Wilcox  composed  the 
copartnership  of  Rogers  &  Wilcox,  and  did  business  in 
Denver,.  Colorado  Territory,  state  if  you  had  any  business 
transactions  with  the  defendants,  Samuel  E.  Browne  and 
Robert  S.  Wilson? 

Answer.  I  did  have  business  transactions  with  them. 

5th  Interrogatory.  If  you  say,  in  response  to  the  last  pre- 
ceding interrogatory,  that  you  had  such  business  transac- 
tions, and  that  the  said  defendants,  Samuel  E.  Browne  and 
Robert  S.  Wilson,  executed  and  delivered  to  the  firm  of 
Rogers  &  Wilcox  a  promissory  note,  state  the  amount  of 
said  promissory  note,  its  date,  when  due  and  payable,  and 
if  indorsed,  when  indorsed,  if  you  can  recollect,  and  to 
whom  indorsed ;  and  the  payments  upon  said  promissory 
note,  if  any,  and  by  whom  said  payments  were  made,  and 
when  the  same  were  made  ? 

Answer.  Samuel  E.  Browne  and  Robert  S.  Wilson  did 
execute  and  deliver  to  the  firm  of  Rogers  &  Wilcox  a 
promissory  note  for  the  sum  of  $280,  dated  Denver,  May  7, 
1864,  and  payable  thirty  days  from  date  ;  it  was  indorsed 
to  Amos  Steck,  I  think,  some  time  during  the  year  1869  ; 
there  were  two  payments  made  on  the  note  in  the  year  1864j 
Vol,  IL— 10 
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as  follows :  July  14th9  $46 ;  August  29ih9  $87.16 ;  these  pay* 
ments  were  made  by  Robert  S.  Wilson. 

eth  Interrogatory.  If  you  Btate>  in  answer  to  the  last  pre* 
ceding  interrogatory,  that  there  were  payments  made  upon 
said  promissory  note  by  said  Robert  Wilson,  state  if  any  con. 
tract  or  agreement  was  made  by  you  or  the  firm  of  Rogers  & 
Wilcox,  If  you  know,  with  the  said  Wilson,  to  extend  the 
time  of  the  payment  of  said  promissory  note ;  or  whether 
any  other  contract  or  agreement  was  made  by  you  or  the 
firm  of  Rogers  &  Wilcox,  other  than  appeared  on  the  said 
promissory  note,  when  you  last  saw  the  same  ;  state,  alsO| 
when  and  where  you  last  saw  said  promissory  note ! 

Answer.  Rogers  &  Wilcox,  nor  myself,  made  any  agree- 
ment with  Wilson  other  than  appeared  on  the  note ;  I  last 
saw  the  note  in  Denver  at  the  time  it  was  indorsed. 

7th  Interrogatory.  State  when  the  firm  of  Rogers  &  Wil- 
cox was  dissolved,  if  the  same  was  dissolved ;  also  state  who 
had  the  possession  of  the  said  promissory  note  at  the  time 
of  said  dissolution  ;  if  you  say  it  was  dissolved  1    ' 

Objected  to  by  defendant  Browne  because  the  question 
is  incompetent 

Answer.  The  firm  of  Rogers  &  Wilcox  was  dissolved  in 
July  or  August,  1864 ;  I  had  possession  of  the  note  at  the 
time  of  the  dissolution. 

8th  Interrogatory.  K  you  state,  in  answer  to  interrogatory 
number  five,  that  the  said  promissory  note  was  indorsed  to 
the  plaintiff  by  Rogers  &  Wilcox,  state  which  one  of  the 
firm  indorsed  the  same,  and  by  what  authority  the  same  was 
indorsed,  if  by  any  authority  ? 

Objected  to  by  defendant  Browne,  because  the  testimony 
sought  would  be  incompetent 

Answer.  I  indorsed  the  note  to  Amos  Steck;  it  was 
indorsed  by  authority  of  an  agreement  between  Wilcox  and 
myself  at  the  time  of  dissolution. 

9th  Interrogatory.  If  you  state,  in  answer  to  the  last  pro- 
ceeding interrogatory,  that  you  indorsed  the  same  in  the 
name  of  the  firm  of  Rogers  &  Wilcox,  and  that  you  was 
authorized  to  indorse  the  firm  name  thereon  by  G.  H.  Wil- 
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cox,  state  when  and  where  that  authority  was  given,  whether 
before,  at  the  time  of,  or  after  the  dissolntion  of  the  said 
finn  of  Bogers  &  Wilcox,  if  there  was  a  dissolution  of  said 
firm  or  copartnership. 

Ol^ected  to  because  it  presupposing  the  proof  of  a  fact 
ia  incompetent 

Answer.  The  authority  was  given  in  Denver,  Colorado, 
at  the  time  ef  dissolutioh  in  July  or  August,  1864. 

The  cause  was  tried  to  the  court  without  a  jury,  and  judg^ 
ment  entered  for  the  plaintiff. 

Messrs.  Bbowks  &  Pcjtnam,  for  plaintiffs  in  error. 

Mr.  E.  Im  Smith,  for  defendant  in  error. 

Hallbtt,  C.  J.  By  the  revenue  act  of  1864  (13  Stat,  at 
Large,  298),  an  instrument  not  stamped  according  to  law 
might  be  stamped  in  the  presence  of  the  court,  and  by  the 
act  of  1866  (14  Stat,  at  Large,  143),  authority  was  conferred 
on  the  collector  of  the  district  to  affix  the  proper  stamps  in 
all  cases  in  which  they  had  been  omitted.  Under  the  act 
of  1866,  the  collector  was  authorized  to  remit  the  penalty 
prescribed  by  the  act,  within  twelve  calendar  months  from 
the  1st  day  of  August  in  that  year,  upon  satisfactory  proof 
that  the  omission  to  stamp  the  instrument  was  not  inten- 
tional. This  act  was  subsequently  amended  (16  Stat,  at 
Large,  207)  as  to  the  time  within  which  the  collector  should 
have  power  to  remit  the  penalty,  by  striking  out  the  date 
1866  and  inserting  1871,  and  thereby  it  was  required  that 
the  instrument  should  be  presented  to  the  collector  within 
twelve  calendar  months  from  the  1st  day  of  August,  1871. 
In  this  instance,  the  promissory  note  was  presented  to  the 
collector  in  February,  1871,  prior  to  the  time  fixed  by  the 
act  of  1879,  but  we  think  that  the  collector  had  full  power 
to  remit  the  penalty  at  that  time.  The  Ihnitation  expressed 
in  the  act  of  1806,  as  well  as  the  amendment  of  1870,  was 
designed  to  insure  diligefnce  on  the  par£  of  the  holders  of 
unstamped,  inistruments,  and  the  act  should  be  regarded  as 
extending  the  time  within  which  the  collector  might  remit 
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the  penalty  to  the  Ist  day  of  August,  1872.  The  seventh, 
eighth  and  ninth  interrogateries  propounded  to  the  witness 
Rogers  were  designed  to  elicit  the  facts  respecting  the  in- 
dorsement of  the  note,  which,  under  the  issue  joined  on  tlie 
fourth  plea  of  defendant  Browne,  were  a  proper  subject  of 
inquiry.  The  objection  that  Rogers  did  not  disclose  the  na- 
ture of  the  authority  given  him  by  Wilcox  is  not  sufficient 
to  sustain  an  exception  to  the  deposition.  Whether  the 
authority  to  Rogers  was  by  parol,  or  in  writing,  and  the 
exact  language  by  which  it  was  conferred,  might  have  been 
ascertained  upon  cross-examination,  and  defendants  below 
having  neglected  to  interrogate  the  witness  upon  those  points, 
it  was  no  objection  that  the  testimony  was  not  as  full  as  it 
might  have  been  made.  It  is  also  claimed  that  this  deposi- 
tion  should  have  been  put  in  evidence  before  the  plaintiff 
closed  his  case^  the  affirmative  of  the  issue  being  upon  him. 
But  if  tills  should  be  conceded,  the  order  in  which  testimony 
is  to  be  introduced  rests  in  the  discretion  of  the  court,  and 
it  is  no  ground  of  error  that  the  deposition  was  received 
after  the  defendants  had  closed  their  case.  As  to  the  weight 
of  the  testimony,  there  is  no  such  preponderance  in  favor 
of  the  defendants  below  as  requires  that  a  new  trial  shall  be 
awarded.  The  witnesses  Wilson  and  Rogers  are  opposed 
throughout,  and  we  know  of  no  rule  which  requires  that 
the  court  should  accept  the  testimony  of  one  of  them  in 
preference  to  that  of  the  other.  It  is  true  that  Rogers  does 
not  state  that  the  payments  of  $68.80  and  $90,  mentioned  by 
Wilson,  were  not  made,  but  he  was  asked  to  state  what  pay- 
ments had  been  made,  by  which,  under  the  obligation  of 
his  oath,  he  was  required  to  state  all  payments  of  which  he 
had  knowledge.  Nothing  less  than  this  would  be  the 
whole  truth,  and  when  he  answered  that  the  payments 
indorsed  on  the  note  had  been  made,  he  should  be  under- 
stood as  affirming  that  there  were  no  others.  Independent 
of  this,  it  is  by  no  means  clear  that  a  jury  or  a  court  trying 
an  issue  of  fact  is  bound  to  give  full  credit  to  the  testimony 
of  a  party  to  the  suit.  Ordinarily,  the  presumption  in  feivor 
of  a  verdict  will  not  yield  to  the  uncorroborated  testimony 
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of  a  party  to  the  suit,  or,  at  all  events,  this  must  be  the  case 
when  the  cause  comes  up  on  error.  A  question  of  greajier 
dMonlty  arises  out  of  the  stipulation  in  the  note  to  pay 
interest,  after  maturity,  at  the  rate  of  ten  per  cent  per  month* 
The  damages  awarded  for  the  detention  of  money  after 
the  day  of  payment  are  measured  by  the  value  of  the 
money  during  the  time  which  it  has  been  withheld.  This 
is  the  reasonable  rule  of  compensation,  which  restores  the 
plaintiff  to  that  which  he  has  lost,  by  reason  of  the  breach 
of  the  contract,  and  compels  the  defendant  to  surrender  that 
which  he  has  gained  by  the  failure  to  keep  his  obligation. 
BeckwUh  v.  Harlfwd,  P.  <ft  T.  R.  A,  29  Conn.  269.  In  law, 
the  earn  thus  awarded  is  regarded  as  damages  for  the  breach 
of  contract,  which,  it  has  been  held,  may  not  be  regulated 
by  the  parties.  Talcott  v.  MaTBton^  8  Minn.  339;  Daniels 
v.TF<ird,4id.l6a 

There  is  unquestionably  a  technical  difficulty  in  enforcing 
a  contract  for  the  payment  of  interest  after  the  same  contract 
has  been  broken  by  the  non-payment  of  the  principal  sum, 
but  this  difficulty  may  be  overcome  by  regarding  the  inter- 
^t  agreed  upon,  as  damages  which  the  law  will  award,  as 
a  compensation  to  the  injured  party.  I  concede  that  in  this 
view  the  parties  will  be  allowed  to  liquidate  the  damages 
to  be  awarded  for  the  non-payment  of  money,  but  to  this 
there  c^n  be  no  objection,  where,  as  with  us,  there  is  no  law 
against  usury,  and  the  agreement  of  the  parties,  as  to  inter- 
est, is  expresdy  sanctioned.  Although  the  authorities  are 
not  nniform  upon  the  i>oint,  I  conceive  that  the  rule,  that 
the  parties  to  a  contract  for  the  payment  of  money  may  not 
liquidate  the  damages  to  be  recovered  upon  breach  thereof, 
was  invented  to  support  the  statute  against  usury.  Orr  v. 
(MuTcMO,  1  H.  Black.  232. 

By  our  statute  the  rate  of  interest  is  not  arbitrarily  fixed 
^  ten  per  cent,  but  it  is  declared  that  such  shall  be  the  rate 
when  no  other  is  established  by  the  paiiles.  The  theory  of 
fte  Ia«ir  is,  that  money  may  be  worth  more  or  less  than  ten 
per  cent  per  annum,  and  that  the  parties  to  the  contract 
Biay  determine  its  value ;  but  if  no  agreement  is  made  re- 
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Bpecting  it,  the  raJae  shall  be  ten  per  cent  per  annum.  Uii* 
der  this  statute  the  parties  may  determine  the  value 
of  the  use  of  the  money  before  it  fkUs  due,  and  it  wouM 
seem  that  their  estimate  of  its  Talue^  after  it  Mis  du0|  shookl 
be  accepted,  as  the  true  measure  of  damages,  until  it  ia 
shown  to  be  incorrect.  The  law  seeks  to  indemnify  the 
plaintiff  for  the  loss  he  has  suffisred  by  the  breach  of  the 
contract,  and  it  is  fair  to  presume  that  the  rate  fixed  by 
the  parties  aflTords  a  just  rule  of  indemnity.  If,  however, 
the  rate  of  interest  spedfled  in  the  contract  greatly  exceeds 
the  real  value  of  the  money,  it  is  to  be  regarded  as  a  penalty 
for  the  non-payment  of  the  principal  sum,  rather  than  a 
Just  recompense  for  detaining  it»  Where  it  is  dearly  ap« 
parent  that  the  rate  is  fixed  for  the  purpose  of  enfoseing 
payment,  and  not  for  the  purpose  of  compensating  the 
lender,  there  can  be  no  better  reason  for  exactfaig  the  penalty, 
than  in  the  case  of  a  penal  bond.  Whether  the  penalty 
grows  with  the  lapse  of  time,  or  is  given  in  a  gross  sum, 
the  prindple  is  the  same.  If  it  is  alleged  that  the  interest 
specified  should  be  regarded  as  a  penalty,  evidence  of  the 
going  rate  of  interest  at  the  date  of  the  contract  should  be 
heard  in  order  that  the  court  may  determine  the  fact.  In 
this  the  court  will  not  nicely  consider  whether  the  rate 
agreed  upon  slightly  exceeds  the  going  rate,  but  if  the  par- 
ties have  gone  far  beyond  the  just  valuation  of  the  use  of 
the  money,  tlie  fair  in&ranee  is  that  it  was  intended  as  a 
penalty.  These  views  have  not  been  adopted  without  con- 
sulting numerous  authorities  bearing  ujion  the  subject, 
which  do  not  proceed  upon  any  uniform  rule.  These  au« 
thorities  are  collected  in  1  Am.  Lead.  Cas.  603,  and  in  the 
briefs  of  counsel  in  the  case  of  Tounff  v.  ThampsoT^  3 
Kan.  83.  From  what  has  been  said  it  will  appear  that  the 
stipulation  in  the  note  to  pay  interest  after  maturity  was 
prima  facie  sufficient  to  establish  the  measure  of  damages 
to  be  recovered  for  the  breach  of  the  contract.  If  it  was, 
in  fact,  intended  as  a  penalty  to  enforce  payment  of  tiie 
principal  sum,  this  might  have  been  shown  by  proof  that 
the  going  i»te  of  interest  at  the  date  of  the  note  was  much 
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less  than  tlmt  ejcpressed  in  the  instrament  No  sooh  pfoot 
was  offered,  and  therefore  the  ooart  was  at  liberty  to  accept 
the  stipulation  of  the  partias,  as  establishing  the  measiure 
of  damages.  Estimatiiig  the  damages  according  to  the 
stipulation  in  the  note,  aad  rejecting  the  paTmento  which 
were  mentioned  by  Wilson,  as  not  hairing  been  indorsed  upon 
the  note,  the  judgment  appears  to  have  been  rendered  for  a 
less  sum  than  was  due  upon  the  note,  but  of  this  plainti£b 
in  error  cannot  complain. 

The  Judgment  of  the  probate  court  is  affirmed,  with 
costs.  Affirmed. 

Breach  of  Contract — Dax aobs  ~  Interest.— The  stipulation  of  parties  as  to  the  rats 
of  iDterest  after  maturity  may  be  accepted  as  the  measure  of  tlamoses,  provided  they  adhere 
to  what  may  be  reasonably  sufficient  to  compensate  the  loss  arising  from  the  breach  of  oon* 
tract:  Mvckfu^kOM  ▼.  Orr,  6  Gda  S9L 


Baker  v.  HuonES  et  al. 

JUUrtBB  ASP  SBBYAHT  ^  (foHft^y  ^mofUr/^  iftftM^fl^  Mf^^  A  nuuiter 
u  not  MaDie  to  nm  nemht  in  damagM  for  an  Injuiy  leoeived  hj  ike  lat- 
ter in  tlie  oonrse  of  Lis  emplojment,  where  the  injury  results  from  the 
wrongful  act  of  the  latter. 

Apparently,  the  driyer  of  a  atage-ooaoh  haa  equal  authority  with  one  who  ii 
empli^ed  to  eoli^t  paaeengera^  in  respect  to  the  nnmber  of  paMongen  to 
heoanried^and  if  the  poach  be  overloaded,  and  thereby  overtunied*  the 
drirer  and  the  other  are  equally  in  fault,  and  neither  one  nor  the  other  can 
haTO  an  action  against  the  employers  for  an  injury  occasioned  by  the  upset- 
ting of  the  eoach. 

Piucrrai-^'PMMr  tf  €0wrt  to  nanmtU.  By  etatute  (9  Seie.  iM^),  the  court  has 
power  to  direct  a  oonsoit  wheneTer  the  phtintiff  fails  to  make  a  case. 

JBrrar  to  District  Oourty  Arapahoe  County. 

AOTIOK  on  the  case  to  recover  damages  for  injuries 
received  by  plaintiff,  while  engaged  in  driving  a  stage-coaoh 
for  the  defendants,  caused  by  the  upsetting  of  the  coach. 
It  appeared  in  evidence  that  Baker,  the  plaintiff,  was  em- 
jdoyed  to  drive  the  coach,  which  was  used  for  transporting 
passengers,  and  that,  upon  the  occasion  when  the  injury  was 
received,  the  coacb  was  brought  out  upon  the  order  of  one 
Dykins,  who  superintended  tlie  loading  and  collected  the 
fares. 

That  there  wei^  nine  passengers  Inside  of  the  coach,  and 
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nineteen  upon  the  outside,  which  probably  caused  it  to 
oyertum  upon  quite  level  ground.  There  was  nothing  to 
show  that  the  plaintiff,  in  any  manner,  objected  to  the  way 
in  which  the  coach  was  loaded,  but  one  witness  testified  that» 
when  the  passengers  were  getting  upon  the  coach,  the  plain- 
tiff cried  out  "Plenty  of  room  on  the  top.*' 

The  plaintiff  was  nonsuited  at  the  trial,  and  prosecuted 
this  writ  of  error. 

Mr.  H.  R.  Hunt,  for  plaintiff  in  error. 

Mr.  B.  M.  Hughes,  for  defendants  in  error. 

Hallbtt,  C.  J.  It  appears  that  Dykins  was  employed  to 
solicit  passengers  and  collect  fares,  and  to  direct  the  move- 
ments of  the  coach,  while  the  plaintiff  was  employed  to 
drive  the  same  coach.  Having  authority  to  fill  all  the  seats 
designed  for  the  use  of  passengers,  and  to  direct  where  the 
coach  should  be  driven,  Dykins  was, to  that  extent,in  charge 
of  the  coach,  and  yet  the  plaintiff,  as  driver,  was  also  in 
charge,  for  he  was  required,  with  the  aid  of  the  horses,  to 
move  the  coach  to  such  point  as  Dykins  should  direct.  In 
respect  to  the  manner  of  performing  his  duty,  plaintiff  was 
not  under  the  control  of  Dykins,  nor  was  he  bound  to 
accept  a  dangerous  load  at  Dykins'  command.  In  the 
absence  of  proof  upon  the  point,  it  cannot  be  presumed 
that  defendants  authorized  either  Dykins  or  plaintiff  to 
overload  the  coach,  and  both  Dykins  and  plaintiff  being 
present,  acquiescing  in,  if  not  actively  promoting  the  wrong- 
ful act,  must  be  regarded  as  equally  responsible  for  it  The 
circumstance  that  the  plaintiff  was  the  driver  of  the  coach, 
devolved  upon  him  the  duty  of  seeing  that  it  was  not  over- 
loaded, for  the  coach  could  not  be  safely  moved  with  a 
greater  number  of  passengers  than  it  was  designed  to  carry. 
If  Dykins  was  equally  chargeable  with  this  duty,  the  plain- 
tiff was  not  thereby  relieved  of  responsibility  in  the  prem- 
ises, nor  could  he  lawfully  accept  the  command  of  Dykins 
as  to  taking  passengers  on  the  coach  after  all  the  seats  were 
full.    If  tlie  plaintiff  alone  had  been  present  at  the  time 


Digitized  by 


Google 


1873.]        -         Melviit  v.  Latshaw.  81 

ihe  passengers  were  taken  upon  the  coach,  there  could  be 
no  doubt  that  he  alone  should  be  held  accountable  for  the 
wrongfdl  act^  and  the  circumstance  that  Dykins  was  present, 
aiding  or  even  directing  the  plaintiff  in  that  behalf,  does  not 
diminish  the  responsibility  of  the  latter. 

Therefore,  the  right  of  the  plaintiff  to  recover  damages 
for  an  injury  resulting  from  his  own  wrongful  act,  upcn 
well-established  principles,  must  be  denied. 

The  right  of  the  court  to  nonsuit  the  plaintiff,  where  the 
evidence  produced  is  insufficient  to  sustain  a  verdict  in  his 
favor,  is  expressly  declared  by  an  act  of  the  last  assembly. 
9  Sess.  99.  This  evidence  was  not  sufficient  to  support  the 
plaintiff's  demand,  and  nothing  could  have  been  gained  by 
submitting  it  to  the  jury. 

The  evidence  that  two  of  the  defendants  were  standing  at 
some  distance  from  the  coach  at  the  time  the  passengers 
were  taking  their  seats,  and  that  they  were  looking  in  the 
direction  of  the  coach,  is  not  regarded  as  sufficient  to  charge 
them  with  knowledge  of  what  was  taking  place.  And  if 
they  had  knowledge  of  the  fact  that  their  servants  were 
overloading  the  coach,  it  may  well  be  doubted  whether  this 
would  amount  to  an  express  command.  But  it  seems  to  be 
unnecessary  to  enter  upon  this  question. 

The  judgment  of  the  district  court  is  affirmed,  with  oostB. 

Affirmed. 

Nosr  SriT  MAY  BB  DiRBCTBD  by  court  whenever  tbe  plaintiff  falls  to  make  out  a  cnne: 
Srxuher  v.  Denver  *  R,  O.  Ry.  Co.  12  Colo.  389. 


•Melvik  v.  Latshaw. 

Pleadiko — vatUofjurUdicHonin  J.  P.  A  defect  of  jmisdiction  in  an  in- 
ferior coart,  may  be  pleaded  in  bar  of  the  action. 

JuBiSDicrroN  of  J.  P.  ^  where  defendant  retidee,  and  cause  of  actum  aroee  in 
forwignamntif.  In  an  action  before  a  J.  P.,  a  defendant  may  plead  in 
bar  before  the  Jaatice*  and  on  appeal  in  the  district  court,  that  he  is  a  non 
resident  of  the  county,  and  that  the  action  did  not  accrue  in  the  county 
irhflre  the  suit  is  pending,  under  section  103,  R.  S.  418. 

Brror  to  District  Oaurty  Gilpin  C(ywnJty. 

Action  before  a  justice  of  the  peace  in  Gilpin  county, 
Vol.  IL— 11 
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and  judgment  for  plaintiff  for  $244.40,  and  the  oosts.  OaoM 
appealed  to  the  district  court  wliere  the  plaintiff  in  error 
filed  two  pleas,  the  second  of  which  was  as  follows :  ^^  And 
now  the  said  defendant,  William  H.  Latshaw,  for  a  further 
plea  in  this  behalf,  in  his  own  proper  person,  oomes  and 
says,  that  this  court  ought  not  to  have,  or  take  ftirther  cog- 
nizance of  the  action  aforesaid  as  to  the  said  supposed  cause 
of  action  mentioned  in  the  said  note  sued  on,  in  the  said 
cause,  because  he  says,  before,  and  at  the  time  of  the  com- 
mencement of  this  suit,  the  said  defendant  was,-  and  ever 
since  has  been,  and  still  ie,  a  resident  of  the  county  of  Clear 
Creek,  territory  of  Colorado,  and  has  not  resided  in  said 
county  of  Gilpin ;  and  the  said  defendant  farther  says,  that 
the  said  cause  of  action  on  said  note,  if  any  cause  of  action 
accrued  to  said  plaintiff,  did  not  accrue  in  the  county  of 
Gilpin,  but  in  the  county  of  Clear  Creek,  nor  did  said  note 
or  any  cause  of  action  on  which  the  plaintiff  brings  this 
suit ;  nor  were  they,  nor  either  of  them,  specifically  made 
payable  in  the  county  of  Gilpin;  and  defendant  further  says, 
that  on  the  first  trial  of  this  cause  in  the  court  below,  it  ap- 
peared, by  the  plaintiff's  own  testimony,  that  said  note,  on 
which  said  salt  was  brought,  was  given  to  said  plaintiff  by 
said  defendant,  in  the  county  of  Clear  Creek,  and  the  busi- 
ness transaction,  by  reason  of  which  said  note  was  given, 
was  transacted  in  said  county  of  Clear  Creek ;  that  there- 
fore said  defendant,  by  I.  N.  Wilcoxen,  his  attorney,  moved 
the  court  to  dismiss  said  cause  for  want  of  jurisdiction  in 
said  case,  but  that  said  motion  was  overruled ;  that  said 
defendant  made  no  further  appearance  in  said  cause,  ex- 
cept to  appeal  from  the  judgment  which  said  court  after- 
ward rendered  against  him ;  and  the  said  defendant  further 
avers,  that  there  is  a  justice  of  the  i)eace  at  Idaho,  in  the 
county  of  Clear  Creek,  which  has  jurisdiction  of  the  person 
of  said  defendant,  and  which  may  lawfoliy  have  and  take 
cognizance  of  the  said  supposed  cause  of  action  on  which 
.said  plaintiff  has  brought  this  suit ;  and  this  the  said  defend- 
ant is  ready  to  verify,  whereupon  he  prays  judgment,  etc. 
The  first  plea  was  the  same,  omitting  the  averment  as  to 
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the  motion  before  the  Jastice  to  dismiss  the  cause.  The 
district  court  overruled  a  demurrer  to  the  pleas,  and  gave 
judgment  for  the  defendant.  The  statute  referred  to  in  the 
opinion  (R  S.  418)  i^as  follows : 

Section  108.  Soit  shall  be  commenced  before  justices  in 
the  township  in  which  the  debtor,  or  person  sued,  resides, 
unless  the  cause  of  action  accrued  in  the  township  in  which 
the  plaintiff  resides,  in  which  case  the  suit  may  be  com- 
menced where  the  cause  pf  action  accrued  or  is  specifically 
made  payable. 

Mr.  Q.  B.  RxED,  for  plaintiff  in  error. 

Mr.  L  N.  WiLOOxBN,  for  defendant  in  eiTor. 

Hallbtt,  C.  J.  A  defect  of  jurisdiction  in  an  inferior 
court  may  be  shown  under  the  general  issue,  and,  obviouslyi 
it  may  be  pleaded  in  bar  of  the  action.  Thomas  v.  WinierSf 
4  Blackf.  161;  1  Ohitty's  PI.  443.  Indeed,  Mr.  Chitty  says 
that  where  the  court  has  no  jurisdiction  at  common  law,  the 
want  of  jurisdiction  is  not  properly  the  subject  of  a  plea  in 
abatement ;  and  the  court  of  a  justice  of  the  peace,  under  our 
statute,  appears  to  be  of  that  description.  The  pleas  inter- 
posed in  the  district  court  conclude  in  bar,  and,  although 
the  commencement  appears  to  be  in  abatement,  the  subject- 
matter  of  the  pleas  may  be  allowed  to  give  character  to  them. 
GJould'sPl.,  ch.e,  §149. 

As  the  want  of  jurisdiction  may  be  given  in  evidence, 
under  the  general  issue,  there  can  be  no  reason  for  disco ur. 
a:ging  the  practice  of  pleading  it  specially ;  and,  as  the 
plaintiff  would  not  be  entitled  to  final  judgment  upon  de- 
murrer sustained,  the  distinction  to  which  Mr.  Qould  refers 
should  not  be  applied.  We  are,  therefore,  inclined  to  con- 
sider the  pleas  as  in  bar  of  the  action,  and,  upon  general 
demurrer,  sufficient  in  form. 

As  to  the  matter  of  the  pleas,  the  defense  was  unquestion- 
ably good  before  the  justice,  for,  by  section  103  of  the  jus- 
tices' act  (R.  S.  418),  it  is  expressly  provided  that  suit  shall 
be  brought  in  the  township  where  the  debtor  resides,  unless 
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the  cause  of  action  accrued  in  the  townsliip  of  the  plaintiff. 
Whether,  by  appealing  to  the  district  court,  defendant  has 
waived  the  right  to  insist  upon  this  defense  is  the  principal 
question  which,  it  is  urged,  should  be  determined  upon  the 
language  of  sections  46  and  47  of  the  justices'  act.  R.  8.  407. 
By  the  first  of  these  sections  it  is  provided  that,  upon  the 
trial  of  appeals  in  the  district  court,  no  exception  shall  be 
taken  to  the  form  or  service  of  the  summons  issued  by  the 
justice,  nor  to  any  of  the  proceedings  before  him,  but  the 
court  shall  hear  and  determine  the  cause  in  a  summary  way, 
according  to  the  justice  of  the  case,  without  pleading,  in 
writing ;  and,  by  section  46,  it  is  provided  that,  if  it  shall 
appear  that  the  justice  had  no  jurisdiction  of  the  subject- 
matter  of  the  suit,  the  same  shaU  be  dismissed.  Upon  this, 
it  would  seem  that,  upon  appeal,  the  inquiry  as  to  the  juris- 
diction of  the  justice  ought  not  to  be  extended  beyond  the 
subject-matter  of  the  suit;  but,  if  we  read  section  103  in  the 
same  connection,  this  conclusion  cannot  be  supported.  By 
the  latter  section,  the  residence  of  the  defendant  in  the 
township  where  the  suit  is  brought,  or,  in  the  absence  of 
that,  the  fact  that  the  cause  of  action  accrued,  or  the  sum  of 
money  was  payable,  in  such  township,  is  essential  to  the 
jurisdiction  of  the  justice,  and  proof  of  these  facts  may  be 
required  consistently  with  the  other  sections  mentioned. 
Those  facts  are  not  connected  with  the  form  or  service  of  the 
summons,  or  the  proceedings  before  the  justice,  to  which 
the  plaintiff  is  precluded  from  objecting  by  section  46.  Nor 
can  it  be  fairly  inferred,  from  the  language  of  section  47,  that 
the  court  shall  not  dismiss  the  suit  for  want  of  jurisdiction 
of  the  i)erson,  arising  from  the  non-residence  of  the  defend- 
ant, and  the  fact  that  the  cause  of  action  did  not  accrue  in 
the  township  where  the  suit  is  brought  The  declaration 
that  the  cause  shall  be  dismissed  if  the  subject-matter  of  the 
suit  was  not  within  the  jurisdiction  of  the  justice  might  be 
regarded  as  excluding  all  other  grounds  of  dismissal,  if  there 
was  nothing  more  in  the  statute  on  that  subject.  But,  by 
section  103,  the  residence  of  the  defendant  in  the  township, 
or,  that  being  wanting,  the  fact  that  the  cause  of  action 
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accrued  there,  is  made  a  substantive  ground  of  jurisdiction, 
of  which  the  defendant  may  demand  proof  in  the  district 
court,  as  well  as  before  the  justice. 

The  judgment  of  the  district  court  is  affirmed,  with 
costs.  Affirmed. 

JuRumcnon  of  Justices  of  Pkack.—  A  defendant  niay  plead  In  bar  before  a  Jastlce,  ^nd 
00  appe«l  In  the  district  court  that  be  Is  a  non-resident  of  the  county,  and  that  the  action  did 
^P5  I?  the  county  where  the  suit  to  pending  (Denning  v.  Flarert  4  Colo.  20O;  Denver  S. 
P.^P.  E.B,fkKy,  BobertStB  Colo.  835);  bat  the  objection  is  a  personal  privilege,  which.  like 
serrtoe  of  prpeeas,  naay  be  waived:  JTardenbroak  v.  Harriton,  II  Colo.  11.  But  where  the  debtor 
rsMes  out  Of  the  State  he  may  be  sued  where  found,  notwithstanding  the  statute  which  pro- 
VMM  that  debtors  must  be  sued  in  the  county  where  they  reside;  and  this  does  not  coDfllct 
with  the  rule  announced  In  the  principal  case:   Wagner  v.  Halleck,  3  Colo.  183. 


{ 
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PBJkCnci— flMMcm  tMloAl  by  emtwer.  In  an  action  of  unlawful  detainer,  a 
motion  to  quaflh  the  complaint  is  waived  bj  an  answer. 

JuRlSDiCTiov  OF  J.  P. — mttit  appear  afflrmatvoely.  Where  a  plaintiff  in  unlaw- 
ful detuner  relies  on  a  judgment  of  a  justice  of  the  peace  to  establish  his 
title,  the  jurisdiction  of  the  justice  as  to  the  subject-matter  of  the  suit  in 
which  the  judgment  was  rendered  must  be  shown. 

And  UiiWft  suffleient  that  the  judgment  appears  to  be  in  debt  and  for  an 
tmonnt  of  which  the  justice  had  jurisdiction. 

Etidencb — oi  to  jurUdidion  of  J,  P.  But  J  if  the  record  does  not  show  that 
the  justice  had  jurisdiction,  the  fact  may  be  proved  by  evidence  aliunde, 

PjucncB — €U  to  the  order  ofreceiting  testimony.  Whether  the  transcript  of 
the  judgment  shall  be  received  before  or  after  evidence  is  given  as  to  the 
jarisdiction  of  the  justice,  rests  in  the  discretion  of  the  court  where  the 
canse  is  tried. 

StMption  to  judgment — uhen  necessary.  In  a  cause  tried  to  the  court  without 
a  jury,  if  no  exception  is  taken  to  the  judgment  the  sufficiency  of  the  evi- 
dence cannot  be  questioned  in  this  court. 

Un^WFUL  DETAiNBB — tohen  it  lies.  Under  section  8  of  the  act  concerning 
forcible  entry  and  detainer  (B.  8.  332),  a  purchaser  of  real  estate  at  a 
sheriflTs  sale  may  maintain  unlawful  detaineragainst  the  judgment  debtor, 
and  all  who  stand  in  the  same  situation,  to  recover  possession  of  the  prem- 
ises so  purchased. 

Error  to  Probate  Qourt^  Oilpin  County. 

Unlawful  detainer  in  probate  court  of  Gilpin  county. 
Plaintiff  in  error,  who  was  defendant  below,  moved  to 
quash  the  complaint,  but  as  he  afterward  answered,  no  ques- 
tion presented  by  that  motion  was  considered  in  this 
court 
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At  the  trial  the  plaintiff  offered  the  docket  of  a  justioe  of 
the  peace  showing  a  judgment  as  follows : 

Bellb  Oablb  v.  Jakes  B.  Grakt« 

tsbbitoby  of  coloeado,  )  ^«  , 
C(nmty  of  mipin.        T 

October  12,  1876,  summons  issued,  made  returnable  on 
the  18th  instant)  at  10  a.  h.,  and  delivered  to  A.  H.  Jones, 
\)on8table  (the  service  was  good),  October  18,  1870,  at  10  a. 
H.,  and  now  this  case  came  on  for  trial.  Plaintiff  appeared 
by  I.  N.  Wilcoxen,  attorney,  defendant' appeared  in  person 
and  by  John  M.  Ginn,  attorney.  After  hearing  the  evidence 
and  argument  of  attorneys,  it  is  considered  by  the  court 
that  the  plaintiff  have  and  recover  of  the  defendant  the 
sum  of  $170  debt,  and  the  sum  of  $22.82  costs. 

To  this  the  defendant  objected  that  the  record  does  not 
show  jurisdiction  in  the  justice  as  to  the  subject-matter, 
but  tlie  court  permitted  it  to  be  read.  Other  proceedings 
before  the  justice  upon  the  same  judgment  were  given  in 
evidence,  and  it  appeared  that  the  transcript  of  the  judg- 
ment had  been  certified  into  the  district  court,  and  that  an 
execution  issued  out  of  that  court  on  said  judgment  was 
levied  on  the  property  described  in  the  complaint  on  the 
19th  day  of  January,  1871 ;  that  on  the  11th  of  Febru- 
ary, 1871,  the  property  was  sold  under  that  execution  to 
Wilcoxen,  the  plaintiff  below,  and  that  the  said  Wilcoxen 
obtained  a  sheriff's  deed  for  the  same.  The  defendant 
admitted  that  he  was  in  possession  of  the  property,  and 
that  plaintiff  had  made  demand  in  writing  for  the  same. 
The  defendant  put.  in  evidence  a  deed  from  James  R.  Grant 
to  Daniel  Grant,  dated  November  6, 1869  ;  also  a  deed  from 
Daniel  Grant  to  defendant,  dated  February  4, 1871 ;  he  also 
gave  evidence  tending  to  prove  that  James  R.  Grant  occu- 
pied the  premises  before  he  took  possession,  and  that  he, 
the  defendant,  had  been  in  possession  since  the  date  of  the 
deed  to  him  ;  thereupon  the  defendant  rested,  and  the  plain- 
tiff, in  rebuttal,  gave  evidence  tending  to  prove  that  the 
deed  by  James  R.  to  Daniel  Grant  was  without  considera- 
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tion,  and  made  with  intent  to  hinder  and  delay  the  creditors 
of  him,  the  said  James  R.,  and  therefore  fraudulent  and 
void  under  the  statute  relating  to  frauds  and  perjuries. 

The  plaintiff  also  gave  evidence  tending  to  prove  that 
JAaSj  the  defendant,  had  notice  of  the  circumstances  under 
which  the  property  was  conveyed  by  James  R.  to  Daniel 
Grant,  and  that  he  held  an  agreement  from  the  said  Daniel 
by  which  the  purchase-money  paid  by  him  was  to  be 
refunded  by  the  said  Daniel,  if  the  said  defendant  should 
be  dispossessed  of  the  premises  under  the  sale  upon  execu* 
tion  issued  on  the  Cable  judgment 

The  cause  was  tried  to  the  court  without  a  jury,  and  the 
judgment  was  for  plaintiff. 

Mr.  L.  (J.  RooKWBLL,  for  plaintiff  in  error. 
Mr.  I.  N.  WiLCOXBN,  in  person, 

Wklls,  J.  1.  It  is  insisted  that  the  court  below  erred  in 
overruling  the  motion  interposed  by  the  plaintiff  ih  error  to 
quash  the  complaint.  It  is  suflScient  to  say  as  to  this,  that 
by  pleading  over,  the  error  in  this  ruling,  if  any,  was  waived. 

2.  It  is  argaed  tliat  the  court  below  erred  in  receiving  the 
transcript  of  the  justice's  judgment,  through  the  execution, 
upon  which,  out  of  the  district  court,  the  plaintiff  below 
claimed :  as  ground  of  objection  to  this  transcript,  it  is  said 
it  nowhere  appears  thereby  that  the  subject-matter  of  the 
action  before  the  justice  was  within  his  jurisdiction.  Tlie 
statute  (R.  S.,  ch.  L,  §  4)  requires  that  the  justice  shall  note 
upon  his  docket,  *'the  amount  and  nature  of  the  debt  sued 
for,"  which  we  conceive  amounts  to  a  requirement  that  the 
nature  of  the  cause  of  action  shall  be  set  forth.  This  pro- 
vision of  the  statute  was  not  complied  with  in  this  instance, 
so  that,  in  truth,  there  was  nothing  to  show  whether  the 
matter  adjudicated  before  the  justice  was  or  was  not  within 
his  jurisdiction,  unless  we  refer  to  the  circumstance  that  the 
judgment  was  on  a  sum  certain  for  the  plaintiff's  debt ;  and 
this,  it  appears  to  us,  is  not  entitled  to  consideration  upon 
the  question  of  jurisdiction.     Barnes  v.  HoUon,  14  Minn. 
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868.  The  qnestion  remains,  however,  whether  the  jurisdic- 
tion of  the  justice  must  appear  affirmatively  by  his  record, 
or  whether,  when  nothing  there  appears,  to  show  the  matter 
adjudicated  upon,  the  omission  may  be  supplemented  by 
proofs  aliunde;  and  upon  this  question,  the  majority  of  the 
court  are  of  the  opinion  that  when  the  docket  is  silent,  the 
jurisdiction  of  the  justice  may  be  established  by  proof  as 
to  what  in  truth  was  the  controversy  litigated  before  him. 

It  follows  from  this  that  the  transcript  offered  in  evidence, 
though  not  in  itself  sufficient  to  establish  the  jurisdiction 
of  the  justice,  or  the  validity  of  the  judgment  therein  set 
forth,  was  admissible,  for  it  rested  in  the  discretion  of  the 
court  below,  to  require  proof  of  the  jurisdiction  in  the  first 
instance,  or  after  the  transcript  of  judgment  had  been 
received.  In  the  admission  of  this  evidence,  therefore,  there 
was  no  error.  It  is  true  that  proof  of  the  jurisdiction 
should  have  been  required,  and  that  none  was  produced ;  but 
the  defendant  below  omitted  to  except  to  judgment,  and 
cannot  be  heard  now  to  question  the  sufficiency  of  the  evi- 
dence upon  which  that  judgment  is  based.  Phelps  v. 
SpTuancCy  1  Col.  414. 

3.  It  was  further  argued  that  the  action  of  wrongful 
detainer  does  not  lie  in  cases  like  the  present.  While  it 
may  well  be  questioned  whether  the  broad  language  of  the 
section  upon  which  the  defendant  in  error  relies  (R.  S.,  ch. 
85,  §  3),  reaches  to  all  cases  of  wrongful  detainer  of  lands 
(which  would  be  in  eflfect,  to  supersede  with  this  summary 
remedy  the  action  of  ejectment),  we  think  it  cannot  be 
doubted  that  it  includes,  at  least,  that  class  of  cases  where 
privity  exists  between  the  parties,  and  the  withholding  pos- 
session is  in  violation  of  an  express  or  implied  promise  to 
surrender ;  or  a  duty  implied  by  the  law  from  the  relation 
of  the  parties ;  for  example,  where  the  tenant  holds  over 
his  time,  where  the  vendee,  having  obtained  possession, 
refuses  to  proceed  with  his  purchase  ;  or  where  the  judgment 
debtor  retains  possession  after  the  period  of  redemption  has 
expired,  and  the  sheriffs  deed  has  passed.    If  tlie  section 
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referred  to  does  not  apply  in  such  cases,  it  can  have  no 
operaiiou  whatever. 

The  present  case  is  analogous  to  the  one  last  suggested ; 
for  the  court  below  has,  in  effect,  found  that  the  conveyance 
of  the  judgment  debtor,  under  which  plaintiff  in  error 
claimed,  was  fraudulent,  and  that  the  plaintiff  in  error  pur- 
chased with  knowledge  of  the  fraud ;  he  stands,  therefore, 
precisely  in  the  situation  of  the  judgment  debtor. 

The  fourth  section  of  the  statute,  it  is  true,  appears  to 
have  been  intended  as  a  qualification  of  that  which  pre- 
cedes ;  and  to  afford  this  action,  only  in  cases  where  the 
detainer  is  not  only  unlawful,  but  in  bad  faith,  and  without 
bona  fide  claim  of  right ;  and  in  this  case  it  cannot  confi- 
dently be  said,  that  the  possession  of  the  defendant  below 
is  shown  to  be  of  this  character.  But  if  we  admit  that  no 
proof  of  a  detainer,  in  bad  faith,  was  produced,  the  plain- 
tiff in  error  is  again  met  by  the  objection,  that  no  exception 
to  the  judgment  wad  reserved ;  and  that  therefore  the  insuf- 
ficiency of  the  evidence  cannot  be  assigned  for  error. 

The  other  errors  assigned  not  having  been  noticed  on  the 
argument,  we  shall  not  consider  them. 

The  judgment  of  the  probate  court  is  afiirmed,  and  the 
defendant  in  error  will  recover  his  costs.  Affirmed. 

Mfvriox  TO  QUADH  Com PLAIKT  18  WAiVKD  by  an  answer:  JBehtftnerv.  Nordloh,  12  Oolo.  Vi, 

JUKiSDiCTiON  OF  JU8TICK  may  be  shown  by  evidence  aliunde,'  Thome  v.  Onkiuer,  8  CoUk 
156;  Omitcay  v.  Jolvi.  14  Colo.  84. 

RxcKPTiON  TO  JuDOMBXT,  Whkk  Nscbmary. ->In  a  CAuse  tiled  to  the  court  without  a 
Jury,  if  no  exception  Is  taken  to  the  Judgment,  the  sufficiency  of  the  evidence  cannot  be  qups- 
Uoniid  on  appeal:  Martin  v.  Fftree,  3  Colo.  200;  Patton  v.  Coe»  d:  Ten  Bnteke  C.  M.  Co.  3  Colo.  2fi7, 

UxiiAWFUi.  DBTArNKR  i^TKH  by  purcha.<ier  of  real  estiite  at  a  AheriflTs  sale,  against  the  judg^ 
laeut  debtor  and  all  who  siaud  iu  the  tiumc  sltuallou:   Wileoxen  v.  Morgat^  2  Colo.  47% 


Walkbk  v.  Tiffin  Gold  and  Silver  Mining  Co. 

Pbacticr— pleading  after  rule  day.  If  a  rule  to  plead  expires  in  term  tima^ 
a  pleadiDg  may  be  interposed  at  any  time  before  application  for  default. 

But  it  i$  oihertoise  wbere  tbe  rule  expires  iu  yacation.  In  tbat  case  tbe  de- 
fendant most  plead  witliln  tbe  time  specified,  and  a  demurrer  filed  after 
tbe  role  day,  may  be  struck  from  tbe  files,  and  tbe  bill  taken  as  con- 
fessed. 

UoRTQAGB  map  he  evidenced  by  an  absolute  deed  and  bond  to  reconvey.  T.  con- 
▼eyed  to  W.  bis  interest  in  certain  mining  property,  and,  upon  tbe  next 
^7»  W.,  tbe  grantee,  executed  to  T.  bis  bond,  and  tbereby  agreed  to  re> 
eonvey  tbe  same  property  after  be  sbould  take  from  tbe  mine  tbe  amoonl 
of  a  certain  note. 

Vol.  it.— 12 
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HMf  1.  That  t1i6  deed  and  bond  alionld  be  read  in  connection,  and  together 
they  conatitnte  a  mortgage. 

8.  That  a  grantee  of  the  equity  of  redemption,  after  satisfaction  of  the  amount 
due  on  the  note,  was  entitled  to  a  release  from  the  mortgagee. 

DscBEB  ihaiUd  not  extend  beyond  the  eaee  made  in  t?ie  bill.  Upon  bill  to  set 
aside  a  quitclaim  deed,  or  procure  a  release  of  a  mortgage,  if  there  ia 
nothing  in  the  case  to  show  that  the  defendant  has  no  other  interest  in  the 
property  tlian  that  which  he  acquired  by  such  deed  or  mortgage,  it  is  error 
to  decree  an  absolute  release  which  may  operate  against  another  estate 
acquired  by  the  defendant. 

And  where  U  is  not  ehoten  by  Vu  biU  that  complainant  is  entitled  to  the  posaes- 
iion  of  property,  it  is  error  to  award  such  possession. 

Error  to  District  Courts  Summit  County. 

The  bill  was  filed  by  defendant  in  error  against  plaintiff 
in  error  to  set  aside  a  deed  made  by  one  L.  G.  Tubbs  to 
plaintiff  in  error  conveying  certain  property  in  Summit 
county,  and  also  procure  a  release  of  a  certain  mortgage 
executed  by  L.  G.  Tubbs,  John  Shock  and  Adam  L.  Shock 
to  plaintiff  in  error  upon  the  same  premise's.  The  bill 
charged  that  on  the  5th  of  November,  1869,  complainant 
acquired  title  to  certain  mining  property  from  Ziba  Surles, 
John,  Adam  L.  and  Daniel  Shock.  That  on  the  12th  of 
October,  1864,  John  and  AdamL.  Shock  received  from  L.  G. 
Tubbs  a  bond  for  a  deed  to  a  portion  of  the  same  property. 
That  John  and  Adam  L.  Shock  performed  the  condition  of 
said  bond,  and  thereupon  Tubbs  conveyed  to  tliem  the  prop- 
erty therein  described.  That  on  the  16th  of  October,  1866, 
Tubbs,  Adam  L.  and  John  Shock  mortgaged  a  portion  of 
the  same  property  to  Silas  M.  Walker,  the  defendant,  to 
secure  the  payment  of  $1,500,  then  due  by  promissory  note, 
but  there  was  no  time  fixed  for  payment  of  the  same.  The 
bill  also  charged  that  defendant  Walker,  knowing  the  prop- 
erty to  be  of  great  value,  fraudulently  intending  to  get  pos- 
session of  the  property,  gave  to  Tubbs  his  bond  dated  May 
1, 1867,  conditioned  to  work  the  property  and  indorse  the 
net  proceeds  thereof  upon  the  note  described  in  the  mort- 
gage. That  defendant  Walker,  on  the  30th  of  April,  1867, 
in  fraud  of  the  rights  of  Adam  L.  and  John  Shock,  and 
with  full  knowledge  of  the  existence  of  the  bond  from  L.  G. 
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Tubbs  to  them,  procured  from  Tubbs  a  quitclaim  deed  for 
the  same  property.  The  bill  further  charged  that  Walker 
had  worked  the  property  for  nearly  three  years  and  had 
obtained  therefrom  the  Bum  of  $12,000|  for  which  he  had 
never  accounted  to  any  one. 

The  special  prayer  of  the  bill  was  as  follows :  ''And  the 
said  complainant  prays  that  this  honorable  court  will,  by  a 
deciee  thereof,  cancel  and  declare  null  and  void  the  deed 
given  by  the  said  L.  G.  Tubbs  to  the  said  Silas  M.  Walker, 
defendant^  and  marked  herein  as  Exhibit  ''I,"  and  by  its 
deciee  cancel  and  release  the  incumbrance  created  on  the 
said  property  in  said  bond,  marked  Exhibit  '^B''  aforesaid, 
and  included  in  the  deed  marked  Exhibit  ''A"  aforesaid, 
and  that  by  a  further  decree  of  this  honorable  court,  the 
complainant  may  be  put  in  the  peaceable  possession  of  all 
and  aingalar  the  property  described  iu  said  bond,  marked 
Exhibit  ''B  "  aforesaid,  and  now  claimed  and  possessed  by 
the  said  defendant." 

Annexed  to  the  bill  as  exhibite  were  the  several  convey- 
ances and  instruments  referred  to  in  the  bill. 

At  the  Augnat  term,  A.  D.  1870,  an  order  was  entered 
lequiiing  the  defendant  to  plead,  answer  or  demur  to  the 
bill  by  the  1st  of  July,  1871.  A  demurrer  was  filed  by 
defendant  on  the  14th  of  August,  1871,  which  the  court, 
upon  motion,  struck  from  the  files  and  ordered  that  the  bill 
be  taken  as  confessed.  A  decree  was  entered,  in  which  the 
deed  from  Tubbs  to  Walker  was  declared  to  be  fraudulent 
and  void,  and  the  defendant  was  required  to  deliver  the 
same  up  to  be  canceled,  and  within  ten  days  execute  to 
the  complainant  *'a  deed  of  release  of  the  said  ditch  and 
mining  property  in  the  said  deed  from  the  said  Tubbs  to 
the  said  defendant  described,"  and  upon  default  thereof,  a 
commissioner  was  appointed  to  make  the  conveyance ;  the 
court  also  required  the  note  and  mortgage  to  be  delivered  up 
to  be  canceled,  and  awarded  the  possession  of  tlie  premises 
described  to  the  complainant. 

Mr.  C.  S.  Eystku  and  Messrs.  Miller  and  MARKnAK,foi 
plaintiff  in  error. 
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Mr.  M.  Benedict,  for  defendant  in  error. 

Wells,  J.  I.  It  is  argued  that  the  demurrer  put  in  by 
the  plaintiff  in  error  in  the  court  below,  though  interposed 
subsequent  to  the  expiration  of  the  rule  given  at  the  previ- 
ous term,  was,  nevertheless,  in  apt  time,  having  been  filed 
before  any  further  steps  taken  in  the  cause,  and  this  posi- 
tion seems  to  be  warranted  by  the  cases  cited  by  counsel. 
Castle  V.  JtcdsoUy  17  111.  684  ;  Cook  v.  Forresty  18  id.  582  ; 
Bingham  v.  Merles^  7  Cr.  99.  The  case  of  Dunn  v.  Kee- 
gan^  S  Scam.  295,  seems  to  countenance  the  same  doctrine. 

We  agree  that  where  the  rule  expires  in  term  time  and 
-the  pleading  be  interposed  before  application  for  default,  it 
may  well  be  considered  as  filed  in  apt  time,  even  though 
after  the  lapse  of  the  day  named  in  the  rule,  for  in  such 
case  the  opposite  party  omitting  to  take  advantage  of  his 
adversary's  default,  on  the  first  day  thereof,  may  be  said 
to  impliedly  stipulate  that  the  pleading  may  still  be  inter- 
posed, that  is  to  say,  that  the  rule  shall  be  so  extended  to 
include  that  day.  This  is  the  fair  inference  from  his  silence. 
And  this  implied  stipulation  may  be  said  to  be  renewed 
with  each  Tiour  and  moment  which  lapses,  so  that,  if  inter- 
posed at  any  time  before  default  prayed,  the  pleading  is  in 
time.  This  I  conceive  to  be  the  only  reasoning  upon  which 
the  usage  obtaining  in  the  courts  in  this  respect  can  be  sup- 
ported, for  unless  a  supposed  stipulation  of  parties  inter- 
poses to  excuse  the  delay,  it  is  in  effect  to  say  that  the  orders 
of  the  court  in  this  respect  are  of  no  binding  force.  But  it 
is  clear  that  no  such  stipulation  can  be  implied  to  excuse  a 
failure  to  comply  with  a  rule  expiring  in  vacation,  for,  in 
such  case,  the  party  to  be  answered  has  no  opportunity  to 
take  advantage  of  the  default  until  the  term  sits,  his  silence 
in  the  meantime  being  enforced  cannot  give  rise  to  any 
inference  of  acquiescence.  And  not  only  is  the  rule  when 
applied  in  the  last  case  unwarranted  by  the  reasoning 
which  supports  it  in  the  former,  but  it  is  manifestly  against 
good  policy  that  it  should  be  applied  in  those  cases  where 
the  lime  limited  expires  in  vacation.    If,  when  required  to 
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plead  or  answer  at  an  early  day  in  the  vacation,  the  defend- 
ant may  defer  his  pleading  until  the  day  before  the  term 
conveneSy  it  will  lead  to  indefinite  delays.  In  the  present 
case  the  bill  is  of  a  nature  to  require  the  careful  considera- 
tion of  counsel  in  order  to  the  preparation  of  the  defense 
thereto,  and  the  determination  of  the  question  whether  the 
defendant  should  answer  in  the  first  instance ;  or  except, 
plead  or  demur.  It  was  eminently  proper,  therefore,  the 
first  term  being  of  short  duration,  that  a  day  in  vacation 
should  be  fixed  for  the  coming  in  of  answer,  and  the  day 
which  was  fixed,  being  forty-five  days  before  the  second 
term  should  convene,  was  a  reasonable  one ;  it  afforded  to 
counsel  for  the  defendant  ample  time  to  determine  the  pre- 
liminary questions  and  interpose  his  defense  understand- 
ingly ;  it  also  afforded  to  the  complainant^  s  counsel  time  to 
consider  the  defendant's  demurrer  if  one  should  be  put  in 
and  to  prepare  to  resist  it  or  to  prepare  amendments  to  the 
bill  to  be  interposed  as  soon  as  leave  should  be  obtained 
for  that  purpose,  if  the  demurrer  should  appear  to  be  well 
taken;  or  if  an  answer  had  been  interposed,  replication 
might  have  been  put  in  and  the  testimony  prepared  in  order 
to  final  hearing  at  the  second  term.  The  rule  contemplated 
these  mutual  advantages  and  opportunities,  and  was  framed 
in  the  interest  of  both  parties.  But  by  his  disobedience 
and  by  demurring  at  the  end  of  the  vacation  the  defendant 
sought  to  engross  all  the  advantages  to  himself.  His  course 
compelled  the  plaintiff  either  to  submit  to  a  further  delay 
or  else  to  proceed  to  the  consideration  of  the  demurrer  oi 
the  preparation  of  amendments,  precipitately  and  without 
that  deliberation  which,  in  all  difficult  and  important  litiga- 
tion, apx)ears  to  be  necessary  to  avoid  error.  To  say  that 
the  court  was  bound  to  accept  the  demurrer,  at  so  late  a 
day,  is  to  prescribe  a  rule  which  will  open  the  door  to  delays 
against  which  the  courts  will  be  powerless  to  afford  relief, 
except  by  restricting  all  rules  to  plead  or  answer  to  a  day 
in  the  term  which,  in  many  instances,  would  do  injustice  t's 
defendants.  Upon  the  same  reasoning  which  was  applied 
\\\  Castle  y.  Judson^  it  might  be  held  that  the  plaintiff's 
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omission  to  declare  ten  days  before  the  teiin  as  required  by 
the  eighth  section  of  the  practice  act,  shall  not  subject  him 
to  the  penalty  of  continuance  which  is  there  prescribed, 
provided  the  declaration  be  filed  at  any  time  before  the 
defendant  moves  for  the  continuance. 

The  section  here  referred  to  is  only  a  statutory  rule  to 
declare,  and  is  of  no  more  binding  force  than  a  like  rule  of 
court.  Yet  this  construction  of  the  statute .  was  never  in- 
dulged, nor,  so  far  as  I  know,  ever  contended  for.  What- 
ever may  be  the  weight  of  authority  elsewhere,  we  conceive 
that  a  just  distinction  may  be  taken  between  rules  to  plead 
expiring  in  term  time,  and  those  which  expire  in  vacation. 
In  the  latter  case,  we  think  a  strict  observance  of  the  rule 
ought  to  be  enforced-  Clearly,  for  cause  shown,  the  court 
may,  in  its  discretion,  excuse  the  default,  and  permit  the 
party  to  interpose  his  pleading  after  the  lapse  of  the  day- 
named  in  the  rule;  but  unless  some  matter  of  excuse  be 
shown,  a  pleading  filed  after  the  day  limited  ought  not  to 
be  regarded,  where,  as  in  this  case,  the  plaintiff,  at  the  ear- 
liest opportunity,  applies  to  have  the  pleading  taken  from 
the  files. 

2.  It  is  argued  that,  by  the  conveyance  of  April  30,  1807, 
the  defendant  obtained  the  title  which  Tubbs,  before  that, 
had;  and  that  the  obligees  in  the  bond  of  October  12,  1864, 
if  they  desired  to  perform  the  conditions  thereby  imposed 
upon  them,  should  have  applied  to  the  defendant.  The 
payment  of  the  purchase-money  to,  and  the  conveyance  by, 
Tubbs,  it  is  said,  work  nothing ;  for  Tubbs  had  then  nothing 
to  convey;  therefore,  it  is  said,  there  was  error  in  requiring 
the  defendant  to  release  to  the  complainant.  But  this  argu- 
ment omits  from  view  the  bond  to  reconvey,  which  was  exe- 
cuted by  Walker  to  Tubbs,  on  the  Ist  day  of  May,  A.  D. 
1867.  This  obligation  gives  to  the  former  conveyance  the 
effect  of  a  mere  mortgage;  it  is  as  if  the  condition  of  the 
bond  had  been  written  in  the  deed.  If  the  obligation  to 
convey  had  been  conditioned  upon  payment  at  the  day,  or 
the  like,  then,  in  order  to  entitle  the  obligee  to  have  per- 
formance of  the  bond,  upon  payment,  at  a  later  day,  it  might, 
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perhaps^  be  required  of  him  to  show  that,  in  fact,  the  con- 
Teyance  was  made  in  contemplation  of  the  subsequent  exe- 
cution of  a  bond  to  reconyey^  and  that,  in  truth,  both 
instraments  were  one  transaction.  But  here  the  condition 
of  the  bond  is  to  reconvey,  on  payment,  without  limitation 
as  to  time,  and  it  appears  to  as  that,  upon  their  face,  these 
two  instruments,  the  conveyance  of  April  30  and  the  bond 
of  May  1,  have  the  eflTect  of  a  mortgage  merely. 

So  far  as  the  eflTeot  of  the  conveyance  by  Tubbs  is  con- 
cerned, therefore,  Walker  was  never  any  thing  more  than  a 
mortgagee  in  possession.  Whenever  his  debt  was  satisfied, 
by  the  yield  of  the  mine,  or  otherwise,  he  was  bound  to  re- 
convey;  and  the  obligee,  Tubbs,  having,  by  the  conveyance 
of  October  11, 1869,  transferred  his  equity  to  tho  Shocks,  the 
complainants,  by  their  conveyance  of  November  6, 1869,  suc- 
ceeded to  all  the  rights  which  Tubbs  had,  and  the  defend- 
ant, on  the  satisfaction  of  his  debt,  was  bound  to  convey  to 
the  complainant^  whether  the  Shocks  had  performed  the 
condition  of  the  bond  or  not.  So  far  as  this  argument  is 
concerned,  therefore,  there  was  no  error  in  the  decree. 

But  it  is  to  be  observed  that  the  decree  requires  the 
defendant  to  release  to  the  complainant  the  premises  ^'lu 
the  deed   from  the   said   Tubbs    to  the  said   defendant 
described."     This  imports  that  the  defendant  shall  release 
all  present  interest.    It  is  nowhere  alleged  that  Tubbs  held 
paramount  or  perfect  title,  or  even  had  any  estate  whatso- 
ever in  the  premises ;  it  does  not  affirmatively  appear  that 
the  plaintiff  in  error  received  the  possession  from  him  ;  nor 
does  the  acceptance  of  a  bare  release,  such  as  the  conveyance 
of  April  30,  1867,  was,  estop  plaintiff  in  error  from  ques- 
tioning the  title  of  the  releasor.    For  any  thing  that  can  be 
known  then,  the  plaintiff  in  error  may,  since  the  convey- 
ance from  Tubbs,  have  acquired  a  superior  title  from  another 
source.    The  effect  of  the  release,  which  by  the  decree  the 
defendant  is  required  to  make,  would  be  to  pass  out  of 
plaintiff  this  suj)erior  title.  In  this,  therefore,  there  was  error. 
3.  The  decree  of  the  district  court  directs  that  the  defend- 
ant, on  demand,  surrender  to  the  complainant  possession 
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of  the  premises  therein  described  to  the  complainant.  The 
allegation  of  the  bill  is^  that  on,  etc.,  the  complainant 
acquired  a  title  to  certain  property  known  as,  etc.,  situated, 
etc.,  by  virtue  of  a  certain  deed  duly  executed  according  to 
law,  and  delivered  to  said  complainants  by,  etc.  For  a  more 
particular  description  of  the  property,  reference  is  made  to 
a  copy  of  the  deed  attached.  Now,  if  we  look  to  this  alle- 
gation of  the  bill  alone,  it  is  altogether  uncertain  whether 
the  complainant  is  entitled  to  what  was  decreed  or  not. 
For  the  word  "  title"  imports  not  an  estate,  or  the  interest 
which  one  hath  in  lands,  but  "the  means  whereby  the 
owner  hath  the  just  possession  of  his  property."  2  Bl.  Com. 
196.  And  this  title,  it  is  said,  may  be,  1st,  a  bare  posses- 
sion merely ;  or,  2d,  the  right  of  possession ;  or,  3d,  the 
right  of  property  without  either  possession  or  a  right 
of  possession;  or,  4th,  the  right  of  property,  united 
with  an  actual  and  lawful  seizin.  By  this  allegation 
of  the  bill,  therefore,  if  we  look  alone  to  this,  while 
it  appears  to  me  that  it  cannot  be  said  that  the  plain- 
tiff holds  otherwise  than  in  severalty,  it  is  utterly  uncertain 
whether  it  is  entitled  to  the  present  possession  or  not.  It  is 
entirely  consistent  with  this  allegation  that  another  has  an 
estate  for  life  or  for  years,  not  yet  determined.  Neither  do 
I  discover  any  other  allegation  in  the  bill  which  supple- 
ments this.  It  is  nowhere  alleged  that  any  of  those  from 
whom  the  complainant  deduces  title  had  any  present  estate 
at  the  time  of  these  several  conveyances,  or  ever  had  pos- 
session in  fact,  nor  that  the  complainant  is,  or  ever  was, 
entitled  to  possession.  And  if  we  may  look  to  what  is  con- 
tained in  the  exhibits,  to  explain  the  obscurity  of  these  alle- 
gations (the  propriety  of  which  is  not  altogether  clear), 
nothing  appears  to  aid  us,  for  none  of  the  conveyances 
exhibited  assume  to  pass  a  present  interest,  but  only  all 
the  right,  title  and  interest  of  the  grantor,  which  may  have 
been  either  present  or  reversionary. 

Again,  if  we  look  to  the  exhibits  to  aid  the  bill,  it  would 
seem  that  we  must  give  effect  to  every  thing  which  appears 
there,  whether  favorable  to  the  plaintiff  or  otherwise  ;  and 
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by  the  exhibits  it  appears  aflirmativelj  that  in  a  large  part 
of  the  estate  ia  controversy,  the  complaiaant  has  but  an 
andivided  moiety ;  while  the  decree  is  susceptible  of  a  con- 
struction which  requires  that  the  complainant  be  admitted 
to  the  full  and  absolute  possession  of  the  whole  estate. 

So  far  as  the  decree  directs  an  absolute  release  by  the 
defendant,  Walker,  and  a  surrender  of  his  possession  to 
tbe  complainant,  the  decree  is  beyond  the  allegation  of  the 
bill,  and  must  be  reversed ;  and  if  the  decree  of  tliis  court 
shall  go  no  further  than  this,  all  questions  presented  by 
the  present  record  will  have  been  completely  resolved.  In- 
asmuch, however,  as  to  pause  here  will  leave  the  contro- 
versy between  these  parties  still  undetermined,  and  will 
require  the  complainant  to  renew  the  litigation  in  another 
form,  we  shall  reverse  the  decree  in  all  things,  and  remand 
the  cause  with  direction  to  the  district  court  to  allow  the 
complainant  to  file  an  ameinded  bill.  Beoersed. 

Writ  or  Ebww,  P«actior  ow.— The  ofllce  of  a  writ  of  error  being  fully  explained  by  Uw 
eommon  law,  and  Oonirrem  ha^iig  antborized  the  territorial  courta  to  Issue  It,  causes  brougbt 
tato  Uie  supreme  court  by  raeaiia  of  tbU  writ  would  be  complete  without  further  action  on  • 
tlh'partotthelettelatttre:  ranc«  v.  JKodhPell,  I  Colo.  BA 


Thb  People  ex  rel.  The  Board  of  County  Commission- 
ers OF  Fremont  County  v.  The  Auditor  of  Colorado 
Territory,  James  B.  Thompson. 

AuDiTOB  ^  mandamu9  wSU  net  He  against,  to  enforee  attowanes  of  otaim.  The 
power  cenferred  upon  the  auditor  to  audit  and  aUow  dainuB  againat  the 
t^ritoiy  (R.  S.  78)  is  of  a  Jadidal  natoie.  and  mandamua  ^U  not  lie  to 
compel  the  auditor  to  allow  a  daim. 

Bui  if  th$  auditor  reftue  to  act  upon  a  claim  properly  presented  to  him,  the 
court  will  compel  him  to  do  sa 

Wh0re  no  mppropfiation  has  h$&n  mads*  If  no  appiopriation  haa  been  made  by 
law  for  the  payment  of  a  elalm^  the  auditor  cannot  be  required  to  draw  a 
warrant  on  the  treasury  for  the  amount  thereof. 

JEfrror  to  District  Court,  Arapahoe  County. 

Ik  the  alternative  writ  the  facts  upon  which  the  claim  was 
based  were  set  forth,  and  it  was'  also  alleged  that  the 
auditor  had  been  requested  to  audit  the  account,  and  draw 
Vol.  IL— 18 
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his  warrant  upon  the  treasury  In  payment  thereof.  The 
command  of  the  writ  was,  that  the  auditor  audit  and  allow 
the  said  claim  of  the  said  county  of  Fremont,  amounting  to 
$1,425.37,  and  draw  his  warrant  in  payment  thereof,  or 
that  he  show  cause,  upon  a  day  named,  for  his  recusal  so 
to  do. 

That  portion  of  the  return  in  which  the  auditor  relied 
upon  the  want  of  any  appropriation  to  pay  the  claim,  was 
as  follows : 

3d.  Because,  at  the  time  when  each  of  the  supposed  df - 
mands  were  made  as  set  forth  in  said  writ,  I  had  no  author- 
ity to  issue  said  warrant,  but  was,  by  law,  prohibited  from 
so  doing,  there  being,  at  the  time,  no  money  in  the  treasury 
appropriated  to  pay  the  same,  or  any  part  thereof. 

It  will  be  observed  that  the  claim  mentioned  in  the  writ 
all  accrued  in  the  year  A.  D.  1871,  and  it  is  not  pretended 
that  any  demand  was  ever  made  upon  me  to  audit  said 
claim,  and  issue  my  warrant  upon  the  treasurer  of  the  ter- 
ritory therefor,  until  about  the  10th  day  of  January^  A.  T). 
1872.  At  that  date  the  appropriation  which  had  beei.  made 
to  pay  such  claims,  had  ceased  to  exist,  the  law  by  which 
the  appropriation  was  made  expired  by  its  own  limitation 
on  the  31^^  day  of  DeceTober^  A.  D.  1871,  and  from  and 
after  that  date,  the  said  claim  became  one  of  that  class  of 
claims  "  for  money  against  the  territory,"  and  no  appro- 
priation *'made  by  law  to  pay  the  same,"  and  my  dutjea 
relating  to  the  same,  were  governed  by  sections  12  and  14, 
on  page  78,  of  the  Revised  Statutes. 

By  reference  to  page  43  of  the  Laws  of  1870,  it  will  be 
seen  that  the  appropriation  to  pay  said  claim,  and  claims 
of  like  character,  was  ^^  for  the  fiscal  years  ending  Becem- 
ber  31,  A.  B.  1870,  and  Becember  31,  A.  B.  1871,"  two 
years.  My  construction  of  the  law  in  this  respect  is  made 
plain  (if  doubtful  before)  by  section  4,  page  62,  of  the 
Laws  of  1872,  which  provides:  ^'If  any  appropriation  of 
any  money  heretofore  made,  or  which  shall  hereafter  be 
made,  shall  not  have  been,  or  shall  not  be  expended  within 
two  years  after  the  making  of  such  appropriat  cu,  the  same, 
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or  any  unexpended  part  thereof »  shall  become  a  part  of 
(hegeneral  fund^  prov^tded^  that  if^  by  the  terms  cf  the 
Vm  making  an  appropriation^  the  expenditure  of  the  same 
is  to  continue  through  more  than  two  years^  the  proyisions 
of  this  section  shall  not  apply  thereto." 

Other  portions  of  the  return  are  sufficiently  stated  in  the 
oi^n  of  the  court. 

The  relator  demurred  to  the  returUj  upon  which  there  was 
a  judgment  for  the  respondent,  and  thereupon  the  relator 
joad  ont  this  writ  of  error. 

Messrs.  Bbowkx  ft  Putnam,  for  plaintiff  in  error. 

Mr.  Obhis  BlakIi  for  defendant  in  error. 

BxLFOBD^  J.    This  was  an  application  for  a  mandamus 
against  the  territorial  auditor,  to  compel  him  to  audit  a 
claim,  and  to  draw  a  warrant  for  the  same  on  the  treasurer, 
in  favor  of  the  board  of  county  commissioners  of  Fremont 
connty,  for  the  maintenance  and  custody  of  two  lunatics. 
An  alternative  writ  issued,  and  in  the  return  thereto  it  is 
all^^,  as  an  excuse  for  not  allowing  the  claim,  that,  in  the 
opinion  of  the  auditor,  it  was  not  only  excessive  and  fraud- 
ulent, but  that  no  appropriation  had  been  made  by  the  leg- 
islature to  pay  such  claims,  and  that  to  draw  a  warrant  for 
its  payment  was  to  violate  the  law.  To  the  return  a  demurrer 
was  filed  and  overruled,  and  this  is  the  only  error  assigned. 
Where  an  officer  is  charged  with  the  performance  of  a  purely 
ministerial  duty,  and  he  fails  to  perform  it,  a  writ  will  issue; 
but  where  it  appears  that  the  officer,  as  in  this  case,  is  called 
upon  to  audit  and  examine  claims,  and  in  doing  so  is  invested 
with  Judicial  powers,  a  court,  while  it  may  compel  him  to 
take  action,  will  never  dictate  what  his  decision  shall  be, 
and  this  is  the  exact  thing  the  plaintiffs  in  error  asked. 

The  act  prescribing  the  duties  of  the  auditor  provides 
"that,  whenever  he  may  think  it  necessary  to  the  proper 
eettleraent  of  any  account,  he  may  examine  the  party's  wit- 
nesses, and  others,  touching  any  thing  material  to  be  known, 
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in  the  settlement  of  such  an  acoount,  and,  for  that  purpose^ 
may  issue  subpcBnas,  and  compel  witnesses  to  attend  before 
him  and  gire  evidence,  in  the  same  manner,  and  by  the 
same  means  allowed  by  law  to  courts  of  record.  That,  if 
any  x^erson  interested  shall  be  dissatisfied  with  the  decision 
of  the  auditor  on  any  claim,  account  or  credit,  the  auditor 
shall,  at  the  request  of  such  person,  certify  his  decision, 
with  the  reasons  therefor,  specifying  the  items  rejected,  it 
less  than  the  whole,  and  refer  the  same  to  the  general  assenv* 
bly.  That,  in  all  cases  where  the  law  recognizes  a  claim  foi 
money  against  the  territory,  and  no  appropriation  shall  be 
made  by  law  to  pay  the  same,  the  auditor  shall  audit  and 
adjust  the  same,  and  give  the  claimant  a  certificate  of  the 
amount  thereof,  if  demanded,  and  shall  report  the  same  to 
the  general  assembly,  with  as  little  delay  as  possible,  Tliat 
no  warrant  shall  be  drawn  by  the  auditor,  or  paid  by  the 
treasurer,  unless  the  money  has  been  previously  appropri- 
ated." 

Prom  these  various  provisions,  it  will  be  seen  that  th^ 
powers  and  duties  of  the  auditor  ai^e  something  more  than 
mere  ministerial  ones.  In  Brashear  v.  Mason,  6  How.  102, 
it  ia  said  that  the  duties  devolved  oft  one  at  the  head  of  one 
of  the  executive  departments  of  the  government,  whether 
such  duties  are  imposed  by  act  of  congress  or  by  resolution, 
are  not  mere  ministerial  duties,  and  that  the  court  could  not 
act  directly  upon  the  officer,  and  guide  or  control  his  judg- 
ment or  discretion  in  matters  committed  to  his  care  in  the 
ordinary  discharge  of  his  official  duties.  If  a  party  were  to 
present  a  claim  against  the  territory,  and  the  auditor  should 
refuse  to  examine  it,  the  court  would  issue  a  writ  command- 
ing him  to  do  so.  But  this  case  is  not  of  that  character. 
We  are  asked  to  compel  the  auditor,  not  to  audit  the  claim, 
but  to  allow  and  pay  it,  and  this,  too,  when  he  believes  that 
the  same  is  excessive  and  fraudulent.  It  further  appears; 
from  the  return  of  the  auditor,  that  he  has  been  ready,  at  all 
times,  to  audit  said  claim,  and  allow  so  much  of  the  same  as 
appeared  just  and  proper.  What  more  can  be  required  of 
him  ?    G$.n  it,  under  any  circumstances,  be  said  that  a  court 
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can  Gompd  him  to  do  more  ?  If  a  court  would  enlist  in  such 
service,  we  might  anticipate  an  organized  raid  on  the  public 
fandSy  and  the  court,  instead  of  the  auditor,  would  become 
the  supervisor  of  accounts  against  the  territory. 

It  is  equallj  dear  that,  if  the  claim  were  a  just  one,  we 
conid  not  grant  the  writ 

No  money  can  be  drawn  out  of  the  treasury  without  an 
appropriation,  and  from  a  careful  examination  of  the  flEicts 
set  out  in  the  return,  and  which  are  admitted  by  the  demurrer, 
we  are  of  the  opinion  that  no  appropriation  had  been  made 
for  the  payment  of  this  claim.  No  fund  was  in  existence. 
It  being  well  settled  that,  before  a  writ  will  issue,  a  plain 
dereliction  of  duty  must  be  established,  and,  seeing  no  evi- 
dence of  such  dereliction  in  this  record,  we  must  affirm  the 
action  of  the  court  below,  which  is  accordingly  done,  with 

costs. 

AffifTnecL 


OonELD  V.  Olabk. 

DuvsKT — 4!f  ftnonal  property ,  toA^n  eompUU,  Upon  said  of  penoaal  prop. 
eit7  whidi  Sfl  In  the  poeseasion  of  a  bailee  of  the  Mller^  delirery  of  an 
order  on  the  bailee  may  be  sufficient  to  transfer  the  possession  of  the 
property  to  the  purchaser. 

But  IV  the  bailee  haa  not  the  property  in  his  coatody  at  the  time  of  the  ezecu- 
tloo  of  the  order,  the  rale  is  otherwiae. 

Andupon^aU  of  caUls  alleged  to  be  in  the  possession  of  a  third  party,  if  the 
cattle  were  not  in  such  possession,  the  seller's  order  for  them, addressed  to 
such  third  party  and  delivered  to  the  purchaser,  will  not  elTect  a  delivery 
of  the  cattle. 

CouTBMCT — pcuipefformanes^-^aeUon  not  barred  hy.  Upon  sale  of  cattle, 
delivery  and  acceptance  of  partwiU  not  bar  the  porchaaer's  action  to 
recover  damages  for  a  failure  to  deliver  the  remainder. 

Not  merged  in  a  subeeqtient  eontraet  uohUh  U  mtTiatU  coTinderation,  And  if  the 
pnrchase-money  was  paid  at  the  time  of  sale,  and  there  was  a  failure  to 
deliver  according  to  the  contract,  the  pnrchaaer's  right  of  action  was  then 
complete ;  and  a  subsequent  agreement  to  the  effect  that  the  cattle  should 
be  delivered  at  a  later  day,  was  not  binding  upon  either  of  the  parties, 
there  being  no  consideration  to  support  It. 

JHedUtrye  after  day  of  performance.  In  so  far  as  the  purchaser  was  willing 
to  accept,  and  did  accept  the  cattle  under  the  new  arrangement,  the  cod 
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tract  WM  dlBcharged  ;  bat  as  to  all  whieh  were  not  deUveied,  the  poLt- 
diaaer  may  haye  hlB  action. 

Pleadinq — ipeeial  damages  must  he  anerred.  In  an  action  to  recover  damagea 
for  a  failure  to  deliver  cattle  parsuant  to  a  contract  of  sale^  evidence  of 
the  valae  of  such  cattle  in  a  foreign  market  cannot  be  received  npon  the 
•question  of  damages  unZess  it  is  averred  in  the  declaration  that  the  cattle 
were  bought  for  that  market. 

MxABUBB  OF  DAHAass  in  action  far  nan-deliverff  of  ehalteU,  In  such  action 
where  the  purchase-money  was  paid  at  the  time  of  sale,  the  measure  of 
damages  is  not  the  amount  of  the  purchase-money,  nor  the  sum  which 
might  have  been  obtained  upon  sale  of  the  cattle  at  any  time  after  the 
day  of  sale  and  prior  to  the  trial,  but  the  value  of  the  cattle  at  the  time 
and  place  of  delivery  with  interest  thereon  to  the  day  of  trial. 

Appeal /ram  District  Courts  Arapahoe  Couviy. 

The  declaration  contained  five  special  counts,  in  some  of 
which  the  plaintiff  declared  upon  a  promise  to  deliver  sixty- 
eight  head  of  cattle,  and  in  others  upon  a  promise  to  deliver 
sixteen  head  of  cattle.  In  each  count  it  was  averred  that  the 
consideration  had  been  paid  but  the  amount  of  it  was  variously 
stated.  The  allegation  of  damage  was  substantially  the 
same  in  each  count,  and  in  one  of  the  counts  was  as  follows : 
"  Wheroby  the  said  plaintiff  has  lost  and  been  defrauded 
of,  as  well  the  said  sum  of  money  so  by  him  paid  to  the 
said  defendant  as  aforesaid,  as  of  divers  great  gains  and 
profits  which  might  and  would  otherwise  have  arisen  and 
accrued  to  him  from  the  delivery  of  the  said  cattle  to  the 
said  plaintiff  as  aforesaid,  to  wit:  at  the  county  aforesaid." 
Nothing  was  averred  as  to  the  use  which  the  plaintiff  in- 
tended to  make  of  the  cattle  nor  as  to  the  sale  of  them  in 
any  particular  market.  At  the  trial  evidence  was  given 
tending  to  prove  that  at  the  time  of  the  sale,  Cofield,  the 
defendant,  said  that  the  cattle  were  at  Hamilton's  ranch; 
that  they  were  being  coralled  every  night,  and  that  they 
could  be  obtained  without  difficulty ;  that  soon  after  the 
sale  tbe  plaintiff,  Clark,  sent  up  to  Hamilton's  ranch  for  the 
cattle,  but  did  not  obtain  them  ;  that  upon  sending  again, 
some  eight  or  ten  days  afterward,  he  received  fifty-two  head. 
Testimony  was  also  given  to  show  the  value  of  the  cattle  in 
Cheyenne,  Wyoming  territory,  and  the  plaintiff,  Clark,  was 
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allowed  to  testify  that  he  bought  the  oattle  for  the  purpose 
of  sending  them  to  Cheyenne  for  sale.    The  appellant  also 
offered  to  prove  that  after  the  delivery  of  the  fifty-two  head, 
hegottogether  the  remainder  of  the  thirty-four  yoke  and  noti- 
fied appellee  of  the  fact  and  requested  him  to  take  them  away, 
and  upon  objection  by  appellee's  counsel,  the  testimony 
was  excluded.     Appellant  asked  the  court  to  instruct  the 
jary  as  follows:  "If  the  jury  believe  from  the  evidence 
that  the  defendant  sold  the  plaintiff  a  certain  n^mbisr  of 
cattle  grnd  that  the  plaintiff  afterward  received  and  accepted 
AJesser  number,  then  the  plaintiff  cannot  recover  unless 
the  jury  further  believe  that  the  plaintiff  offered  to  return 
the  cattle  which  he  did  receive  from  the  defendant 

But  the  court  refused  to  so  instruct,  and  gave  the  follow- 
ing in  lieu  thereof:  "The  jury  are  instructed  that  if  they 
believe  from  the  evidence  that  under  the  contract  of  sale  for 
the  cattle  in  controversy,  the  defendant  was  to  deliver  the 
same  at  the  ranch  of  J.  G.  Hamilton  &  Co.,  in  Douglass 
county,  as  soon  as  the  plaintiff  applied  for  them  at  said 
ranch,  and  that  the  plaintiff,  by  his  authorized  agent  or 
agents,  subsequently  applied  for  said  cattle  at  said  ranch, 
and  that,  upon  such  application,  the  defendant  failed  to 
deliver  the  whole  of  the  cattle  sold  to  the  plaintiff,  then  the 
verdict  of  the  jury  should  be  for  the  plaintiff." 

The  instruction  as  to  the  measjire  of  damages  is  substan- 
tially stated  in  the  opinion  of  the  court.  The  jury  found 
for  the  plaintiff  damages.  $1,079.17,  for  which  judgment 
was  entered. 

Messrs.  Sayre  &  Wright,  for  appellant 

Mr.  B.  L.  Smith,  for  appellee. 

EsLFORD,  J.  Clark  sued  Gofield,  to  recover  damages  for 
breach  of  contract  in  failing  to  deliver  sixteen  head  of  cat- 
tle. It  appears  from  the  evidence  that,  on  the  18th  day  of 
July,  1871,  Cofield  sold  Clark  sixty-four  head  of  cattle,  for 
the  consideration  of  $4,000,  which  consideration  was  made 
ap  of  $1,UU0  in  oasbi  and  the  conveyance  of  a  tract  of  land 
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valued  at  $8,000.  On  the  day  the  sale  was  negotiated,  Co- 
field  discovered  that  he  owned  four  more  cattle,  which  he 
agreed  to  put  in  at  $200,  making,  in  all,  $4,200,  which  was 
paid,  and  upon  the  payment  of  which  Cofield  executed  and 
delivered  to  Clark  the  following  papers : 

"Denver,  July  18, 1871. 
''George  T.  GlarJc,  boHqfJ.  B.  Cofield: 

"Thirty-four  yoke  of  cattle,  branded  D.  C.  on  right  hip, 
and  also  branded  on  same  side  with  H.,  being  part  of  lot 
brought  to  ranch  5,'71.  Price  paid,  forty-two  hundred 
dollars  ($4,200). 

"  (Signed)  J.  B,  COFIELD.*' 

"Denver,  July  18,  1871. 
''Mess.  J.  O.  Hamilton  <b  Co.: 

"  Please  deliver  to  George  T.  Clark  thirty- four  yoke  of  cat> 
tie  now  in  your  possession,  belonging  to  me,  branded  D.  0. 
on  right  hip,  also  branded  on  same  side  with  H.,  and  oblige 
"Yours,  truly, 

/'JOSEPH  B.  COFIELD.'' 

On  the  20th  of  July  Clark  sent  Sherwood  to  Hamilton's 
ranch,  located  some  twvity  or  thirty  miles  distant  from  the 
point  where  these  negotiations  took  place,  for  the  cattle. 
Sherwood  failed  to  get  them.  It  appears  that,  in  the  winter 
preceding,  they  were  scattered  by  the  severe  storms,  and 
that  Hamilton  had  failed  to  collect  them  all.  Eight  days 
later,  in  pursuance  of  an  arrangement  made  with  Hamilton's 
herder,  Sherwood  returned  to  the  ranch  and  received  for 
Clark  fifty-two  head  of  these  cattle,  and  from  that  time  to 
the  day  of  trial  the  residue  had  not  been  delivered.  It 
clearly  appears,  from  the  evidence,  that  Clark's  object  in 
making  the  purchase  was  to  take  them  to  Cheyenne,  but  for 
what  specific  purpose  is  not  apparent.  It  also  appears  that 
Cofield  stated  to  him  that  the  cattle  were  at  Hamilton's 
ranch,  and  that  the/  could  be  procured  on  demand.  With 
this  understanding  the  sale  was  negotiated,  and  in  this  light 
the  subsequent  transactions  must  be  viewed.    It  is  claimed 
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bj  the  appellant  that  the  sale  was  completed  upon  the  pay- 
meat  of  the  money  by  Clark,  and  the  delivery  to  him,  by 
Cofield,  of  the  order  on  Hamilton,  and  that  Cofield  is  not 
chaigeable,  in  damages,  for  the  failure  to  deliver  all  the 
cattia 

Where  personal  property  is,  from  its  character  or  situa- 
tion at  the  time  of  sale,  incapable  of  manual  delivery,  the 
delivery  of  the  bill  of  sale  is  sufficient  to  transfer  the  prop- 
erty and  possession  to  the  vendee.  Gibson  v.  Stevens,  8 
How.  884.  And  it  has  been  held  that  a  written  order  by  the 
teller  of  goods  or  chattels  to  the  buyer,  directing  the  person 
in  whose  care  the  goods  or  chattels  are  to  deliver  them,  is  a 
Bofficient  delivery  to  vest  in  the  vendee  the  right  of  property 
and  possession.  Jennings  v.  Webster ^  7  Cow.  262;  McCor- 
nick  V.  Moddenj37  la.  370;  Pleasants  v.  Pendleton,  6  Ran- 
dolph, 478. 

This  doctrine,  however,  is  qualified  by  one  exception,which 
coorts  uniformly  recognize,  namely,  that  the  order  is  only 
considered  as  the  delivery  of  the  chattels  themselves,  when 
they  are  susceptible  of  an  immediate  delivery.  Stevens  v. 
Stetoarty  3  Cal.  140.  It  is  clear,  from  the  evidence,  that,  at 
the  time  of  the  sale,  all  the  cattle  were  not  at  Hamilton's 
ranch,  and  had  not  been  there  since  the  preceding  winter. 

They  were  then  not  in  a  deliverable  condition,  and  it 
would  be  doing  violence  to  the  spirit  in  which  the  sale  was 
negotiated. to  hold  that  this  order  given  by  the  vendor  to 
the  vendee,  on  a  person  in  whose  possession  the  cattle  were 
not,  and  had  not  been  for  months,  completed  the  sale,  and 
exempted  the  vendor  from  all  risk.  Cofield  assured  Clark, 
before  and  at  the  time  of  the  purchase,  that  the  cattle  were 
at  Hamilton's  ranch,  and  that  they  were  in  a  condition  for 
immediate  delivery.  In  this,  he  was  mistaken,  and  in  this 
respect  his  contract  has  been  violated  and  broken.  When 
a  time  and  place  is  appointed  for  delivery,  the  vendor  is 
bound  to  have  the  chattels  ready  at  such  time  and  place. 
Story  on  Sales,  §  391 ;  SmitJi  v.  Gilleit,  50  HI.  290. 

It  is  further  claimed  by  the  appellant,  that  in  accepting 
the  fifty-two  head,  Chirk  relinquished  his  right  to  recover 
Vol.  IL— 14 
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for  the  others  not  delivered.  We  have  been  unable  to  dis- 
cover on  what  principle  of  law  this  claim  rests,  unless  it  be 
that  the  old  contract  which  had  been  made,  had  been  sup- 
plemented by  a  new  one,  and  of  this  we  will  speak  here- 
after. Our  attention  has  been  called  to  the  case  of  Miner 
V.  Bradley^  22  Pick.  467.  That  was  an  action  for  money 
had  and  received  The  plaintiff  bought  a  certain  cow,  and 
four  hundred  pounds  of  hay,  for  the  sum  of  $17.  He  re- 
ceived the  cow,  and  afterward  demanded  the  hay,  which 
was  refused  by  the  defendant,  who  had  used  it.  The  de- 
fendant objected  to  the  plaintiffs  recovery,  on  the  ground 
that  it  was  an  entire  contract,  that  the  plaintiff  could  not 
recover  back  the  price  paid,  or  any  portion  of  it,  withuot 
rescinding  the  whole  contract,  and  this  could  not  be  done 
without  returning  the  cow.  And  the  court  held  that  this 
defense  was  good,  for  the  very  obvious  reason  that  as  the 
cow  and  hay  were  bought  for  one  gross  sum,  there  were  no 
means  of  ascertaining  how  much  was  intended  for  one,  and 
how  much  for  the  other.  There  being  no  price  agreed  upon 
and  paid  for  the  hay,  none  could  be  recovered  back,  and 
that  in  that  form  of  action,  only  the  exact  amount  of  the 
money  paid  could  be  recovered  back.  It  was  further  held, 
that  if  the  plaintiff  had  brought  his  action  on  the  contract 
for  damages,  the  rule  would  have  been  entirely  different, 
and  the  plaintiff  could  have  recovered.  The  latter  course 
is  the  one  which  Clark  has  pursued.  He  is  not  seeking  to 
rescind  the  contract,  but  rather  to  enforce  it.  He  is  not  seek- 
ing to  recover  back  the  price  paid,  but  damages  occasioned 
by  a  failure  to  deliver  the  property.  On  the  trial  the  plain- 
tiff was  allowed  to  introduce  evidence  over  the  objection  of 
the  defendant,  as  to  the  price  of  cattle  in  Cheyenne.  There 
was  no  allegation  in  the  declaration  that  the  plaintiff  had 
bought  these  cattle  to  sell  them  in  that  marked  and  iu  the 
absence  of  such  averment,  we  are  clearly  of  the  opinion 
that  the  evidence  was  inadmissible.  In  Squtre  v.  Gtyald^ 
14  Wend.  159,  it  is  said  :  "  Where  damages  actually  sus- 
tained, do  not  necessarily  arise  from  the  act  complained  o<^ 
and,  consequently,  are  not  implied  by  law,  in  order  to  pre- 


Digitized  by 


Google 


1873.]  CoFiBLP  V.  Olakk.  107 

rent  sarpiise  to  the  defendant,  the  plaintiff  must  state,  in 
his  declaration,  the  ])articxilar  damage  which  he  has  8tis< 
tained,  or  he  will  not  be  permitted  to  give  evidence  of  it 
upon  the  trial,"  Mr.  Chitty  says,  "general  damages  are 
such  as  the  law  implies,  or  presumes  to  have  accrued  from 
the  wrong  complained  of.  Special  damages  are  such  as 
really  took  place,  and  are  not  implied  by  law.  It  does  not 
appear  necessary  to  state  the  former  description  of  damages 
in  the  declaration,  because  presumptions  of  law  are  not,  in 
general,  to  be  pleaded  or  averred  as  facts.  But  where  the 
Law  does  not  necessarily  imply  that  the  plaintiff  sustained 
damage  by  the  act  complained  of,  it  is  essential  to  the  val- 
idity of  the  declaration,  that  the  resulting  damage  should 
be  shown  with  particularity."  It  certainly  cannot  be  said 
that  when  cattle  are  to  be  delivered  in  Colorado,  that  the 
law  implies  or  presumes  that  they  are  to  be,  or  will  be,  sold 
in  Wyoming.  It  was,  therefore,  necessary  to  allege  this 
fact  8i)ecially,  if  he  desired  to  recover  the  market  price 
at  Cheyenne,  and  the  plaintiff  having  faUed  to  do  so,  the 
action  of  the  court,  in  admitting  the  evidence  as  to  the  value 
of  cattle  at  that  point,  was  erroneous. 

On  the  trial  the  defendant  offered  to  show  that  after  the 
acceptance  of  the  fifty-two  head  of  cattle,  and  within  a 
reasonable  time,  the  remaining  sixteen  were  found,  and  that 
the  plaintiff  was  notified  of  it,  and  requested  to  take  them 
away.  This  he  was  not  allowed  to  prove.  Let  us  inquire 
what  the  real  relations  of  the  parties  were  at  the  breach  of 
the  contract.  Clark  having  paid  the  purchase-money,  in 
other  words,  having  done  every  thing  he  was  required  to  do, 
had  a  perfect  right  of  action  against  Cofield  upon  his  failure 
to  deliver  the  cattle  at  the  appointed  place.  He  could  have 
rescinded  the  contract,  and  recovered  back  the  purchase- 
money  and  interest,  or  he  could  have  maintained  an 
action  for  damages  growing  out  of  the  breach.  He  re- 
sorted to  neither  at  that  time.  After  the  breach  he  ac- 
cepted X)art  of  the  cattle,  and  it  is  claimed  that  he 
a^rreed  to  bJke  all  of  them,  if  the  same,  could  be  delivered 
,within  a  reasonable  time.    Conceding  that  a  new  agreement 
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was  made,  it  seems  to  us  that  in  this  case  it  is  lacking  in  the 
essential  element  of  a  consideration.  Clark  had  parted 
with  his  money,  Cofield  was  under  obligation  by  the  con- 
ti-act  of  sale  to  deliver  all  the  cattle.  The  new  agreement 
did  not,  in  any  respect,  alter  the  relations  of  the  parties.  The 
delivery  and  acceptance  of  the  fifty -two  head  operated  as 
a  discharge  jpro  ianto  of  the  duties  Cofield  assumed  when 
entering  into  the  contmct  of  sale,  and  the  jury  would  be 
warranted  in  finding  that  the  delivery  was  intended  and 
accepted,  as  of  the  day  specified  in  the  original  undertak- 
ing. The  breach  being  complete,  the  delivery  of  these  fifty- 
two  cattle  was  but  in  afiSrmation  of  what  the  defendant  was 
bound  to  perform  by  his  original  agreement,  and  all  that 
was  done  was  but  in  fulfillment  of  it.  Hansborough  v. 
Peck^  5  Wall.  497.  So  far  as  the  new  arrangement  was 
executed,  it  was  valid,  not  by  reason  of  any  inherent  virtue 
it  possessed  of  itself,  but  on  the  ground  of  performance 
and  acceptance  ;  beyond  this  point  it  was  simply  a  nullity. 
Had  the  action  of  Clark  in  entering  into  this  new  arrange* 
ment  placed  Cofield  in  a  position  wherein  a  non  acceptance 
of  all  the  cattle  under  it  would  have  worked  a  positive 
injury  or  loss  to  Cofield,  the  rule  would  be  otherwise.  But 
there  is  nothing  here  to  show  that  the  new  arrangement 
contemplated  or  had  that  effect,  and  in  this  respect  we 
think  this  case  is  clearly  distinguished  from  those  wherein  it 
has  been  held  that  a  promisee  may  recover  for  services 
rendered  the  promisor,  although  he  had  violated  a  written 
contract  which  stipulated  for  the  performance  of  these  same 
services.  The  principle  on  which  these  cases  rest  is,  that  the 
promisor,  by  entering  into  the  new  arrangement,  has  induced 
the  promisee  to  assume  a  position  from  which  he  cannot  extri- 
cate himself  without  loss ;  as  for  instance,  where  the  latter  has 
given  his  labor  in  erecting  a  house  or  the  like  for  the  former. 
In  such  a  case  the  promisor  has  not  only  induced  the  promisee 
to  labor,  but  has  actually  received  and  availed  himself  of 
the  benefits  of  the  same,  and  these  circumstances  consti- 
tute the  consideration  on  which  the  new  arrangement  ig 
maintained.    In  suoh  a  case  t^e  contract  becomes  binding 
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and  effectual,  because,  to  hold  otherwise  would  be  tx)  allow 

one  party  to  perpe.trate  a  fraud  or  injury  on  the  other.  One 

has  given  his  labor,  which,  for  illustration,  we  may  call  his 

property,  to  the  other;  the  relations  of  the  parties  have,  by 

that  act,  changed;  the  former  has  suffered  loss,  the  latter 

derived  a  gain;  and  it  would  be  a  manifest  violation  of  the 

plainest  principles  of  justice  to  hold  that  an  arrangement, 

nnder  which  such  relations  sprung  into  existence,  had  not 

a  consideration  to  support  it.    In  the  case  at  bar,  Ck>field  has 

not  parted  with  the  sizteenhead  of  cattle,  for  the  non-dellv- 

ery  ot  which  this  action  is  brought.    His  condition,  in  no 

sense,  is  made  worse  by  the  new  arrangement  than  it  was  at 

the  moment  it  was  entered  into.    For  these  reasons,  we  think 

that  the  court  committed  no  error  in  rejecting  the  offer 

made  by  the  defendants. 

The  instruction  given  by  the  court  to  the  jury,  on  the  sub* 
ject  of  damages,  seems  to  be  erroneous  in  every  respect. 
They  were  told  that  the  measure  of  damages  to  which  the 
plaintiff  was  entitled  was,  first,  the  amount  of  money  ad- 
vanced by  the  plaintiff  for  the  cattle  not  delivered;  second, 
in  addition  to  such  amount  paid  by  him  for  the  cattle  not 
delivered,  the  excess  of  money,  if  any,  which  the  jury  be- 
lieve, from  the  evidence,  the  plaintiff  might  have  realized 
on  the  sale  of  such  cattle,  over  the  amount  paid  for  them  at 
any  time  after  the  sale  of  the  cattle  to  the  plaintiff;  thirdly, 
interest  on  the  amount  paid  for  the  cattle  not  delivered,  from 
the  time  of  i>ayment,  at  ten  per  cent  per  annum.  This  in- 
strnction  of  the  court  contemplates  at  least  two  things:  first, 
a  recovery  of  so  much  of  the  purchase- money  as  was  paid 
for  the  cattle  not  delivered;  secondly,  the  profits  the  plain- 
tiff might  have  realized  by  the  sale  of  the  cattle,  any  time 
between  the  date  of  the  breach  and  the  time  of  the  trial. 

As  to  the  first  proposition,  it  is  only  necessary  to  say  that 
the  plaintiff  has  not  brought  his  action  to  recover  the  pur- 
chase-money. He  paid  a  gross  sum  for  a  gross  number  of 
cattle,  and,  having  received  but  part  of  them,  it  would  be 
difficult  to  determine  how  the  price,  as  to  those  not  delivered, 
Gonid  be  fixed.    This  difficulty  would  not  exist  in  a  case 
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brought  to  recover  back  the  money  paid  upon  a  rescissioii 
of  a  contract,  for  the  reason  that  the  part  of  goods  received 
is,  in  such  case,  returned.  No  circumstance  would  call  for 
an  apportionment,  and  none  would  be  necessary.  All  the 
money,  in  such  a  case,  is  due,  and  not  a  part  But,  in  an 
action  brought  to  recover  damages  for  a  breach^  the  party 
suing  treats  the  contract  as  still  in  existence,  and  goes,-  not 
for  the  consideration  advanced  by  him,  but  for  the  value  of 
the  article  stipulated  to  be  delivered.  As  to  the  second 
proposition,  it  may  be  said  that,  in  general,  where  a  man 
contra<)ts  to  deliver  any  article  besides  monqr,  and  fails  to 
do  it,  the  rule  of  damages  is  the  value  of  the  article  at  the 
time  and  place  of  delivery,  and  the  interest  for  delay.  To 
this  rule  an  exception  has  grown  up  in  a  number  of  States. 
It  had  its  origin  in  sale  of  stocks,  and  amounts  to  this:  that, 
when  the  money  has  been  paid  in  9,dvance,  and  the  vendor 
subsequently  refuses  to  deliver  them,  the  purchaser  is  not 
confined  to  their  value  at  the  time  when  they  should  have 
been  delivered;  but,  if  the  goods  have  risen  in  value,  he  may 
recover  their  value  at  the  time  of  trial.  This  exception  is 
made  to  rest  on  the  principle  that,  had  the  article  been  de- 
livered according  to  contract,  the  vendee  might  have  had  the 
benefit  of  that  price;  or,  if  he  had  not  parted  with  his  money, 
he  might  have  rescinded,  on  failure  to  deliver,  and  with  his 
money  purchased  the  article  elsewhere,  and  had  the  benefit 
of  the  rise;  but,  having  parted  with  his  money,  it  is  out  of 
his  power  to  purchase  such  articles.  It  has  been  generally 
held  in  this  country  that  a  party  who  has  failed  to  fulfill  a 
contract  cannot  be  held  reliable  for  remote,  contingent  and 
uncertain  consequences,  or  for  speculative  results  which  may 
have  ensued  on  his  breach  of  duty,  although  this  may  be 
traceable  to  that  cause. 

The  reason  is  that  damages  of  such  a  nature  cannot  be 
deemed  to  have  entered  into  the  contemplation  of  the  parties 
when  they  agreed  together.  Parties  entering  into  a  contract 
contemplate  its  performance,  and  not  its  breach.  They  ex- 
])ect  to  execute  it,  not  violate  it  If  the  delivery  is  to  take 
j/lace  at  a  future  day,  it  can  be  reasonablv  said  that  it  was 
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in  the  contemplation  of  the  vendor,  that  the  vendee  should 
realize  the  enhancement  of  price  that  takes  place  between 
the  day  of  the  contract  and  the  day  of  the  delivery.  If 
the  performance,  and  not  the  breach,  is  contemplated  at  the 
time  of  entering  into  the  contract,  can  it  be  said  that  the 
vendor  contemplated  that  not  only  a  breach  would  take 
place,  bat  that  subsequently  thereto  the  market  price  would 
rise. 

In  8/iatUs  v.  Ten  JEycky  8  Cuines,  116,  Livingston,  J., 
Bays:  ^^The  safest  general  rule,  in  all  actions  on  contracts, 
is  to  limit  the  recovery,  as  much  as  possible,  to  an  indem* 
nity  for  actual  injury  sustained,  without  regard  to  profits, 
which  the  plaintiff  has  failed  to  make,  unless  it  shall  clearly 
appear  from  the  agreement  that  the  acquisition  of  certain 
profits  depended  on  the  punctual  performance,  and  that  he 
had  assumed  to  make  good  such  loss."  Was  it  in  the  con- 
templation of  the  parties  that  after  the  breach,  Clark  would 
go  into  the  market,  and  buy  more  cattle  t  It  seems  to  me 
that  the  exception  lies  entirely  inside  of  the  domain  of  spec- 
ulation, and  is  a  stealthy  approach  toward  the  overthrow 
of  that  doctrine  which  the  concurrent  authority  of  all  courts 
has  established,  namely,  that  a  party  guilty  of  a  breach  of 
contract  shall  not  be  liable  for  damages  not  in  contempla- 
tion of  the  parties  at  the  time  of  making  the  contract  It 
seems  to  me  that  whenever  a  person,  on  legal  consideration, 
agrees  to  do  a  certain  act,  and  in  the  event  of  his  not  doing 
it,  the  damages  are  not  stipulated  by  the  parties,  the  law, 
on  the  ground  of  reason  and  Justice,  implies  that  the  person 
in  default  shall  pay  the  damages  accruing  from  the  non- 
performance. If  he  feils  to  perform  what  he  has  agreed  to, 
it  is  just,  as  a  reasonable  substitute,  that  he  should  pay  the 
preciae  value  of  the  property  he  agreed  to  deliver  at  the 
time  when  it  should  have  been  delivered,  and  where 
the  money  has  been  paid  in  advance,  the  vendee  should  be 
entitled  to  recover,  in  addition  to  the  value,  the  interest  on 
the  same,  up  to  the  trial.  Bickel  v.  ColioUy  41  Miss.  368. 
When  you  step  outside  of  this  rule,  you  at  once  enter  the 
field  of  conjecture  and  speculation,  which,  in  view  of  all 
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the  decisions  I  hare  examined,  is  forbidden  ground.  I  eon- 
cede  that  when  it  clearly  appears  that  the  article  was  t<>  be 
delivered  for  some  specific  object,  known  to  both  parlies  at 
the  time,  and  that  thus  a  loss  within  the  contemplation  of 
parties,  has  been  sustained,  the  rule  is,  and  should  be,  differ* 
ent.  When  a  party  knows  the  hazards  that  may  attend  his 
default,  he  is  presumed  to  assume  the  burdens  that  grow 
out  of  his  misconduct  Regarding  the  second  proposition 
announced  in  the  instruction  given  by  the  court,  as  tan- 
tamount to  a  declaration  that  profits  which  might  have  been 
realized  by  the  vendee,  had  tlie  vendor  completed  his  con- 
tract, could  be  recovered,  we  cannot  give  it  our  sanction, 
especially  where  there  is  nothing  in  the  evidence  to  show 
for  what  specific  purpose  these  cattle  were  purchased. 
Judgment  reversed,  and  cause  remanded  for  a  nerw  trial. 

Heversed. 


Cbaio  v:  Touno. 

Peacticb  ni  auFBBMB  comn-^a  motion  to  mipprem  a  itpo&iltUm  tHQ  aoi  b« 
eonsidered  nnleM  tbecawMi  aBvIgned  are  set  out  in  the  biU  of  ex«9ptlon& 

Nkw  TRUii  —  orror  mtut  l>o  fhown.  InstrootloDB  to  the  Jury  appearing  to  be 
eorreet  upon  the  evidence  giren  in  the  bill  of  exceptions,  will  be  so  re- 
garded if  all  the  evidence  is  not  set  out  in  the  bill  of  exceptions.   - 

In  an  action  upon  a  promissory  note,  monoj  paid  by  the  maker  after  the  date 
of  the  note  and  not  Indorsed  thereon  wiU  not  be  aUowed  as  a  credit  if 
there  is  nothing  in  the  record  to  show  that  it  waa  paid  as  snch. 

Appeal  from  District  Courtj  Arapahoe  County. 

The  charge  to  the  jnry,  to  which  appellant  excepted,  was 
as  follows  :  "  If  any  payments  have  been  made  by  defend- 
ant since  the  giving  of  the  note,  the  jury  must  believe  from 
the  evidence  that  each  (such)  pajrment  was  intended  to 
apply  upon  the  note  before  they  should  allow  the  same.'' 

Messrs.  Miller  &  Markiiam,  for  appellant 

Messrs.  Sayre  &  WnionT,  for  appellee. 
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BsLFOBDy  J.  Id  the  court  below  the  appellant  made  a 
motion  to  snpress  the  deposition  of  Jacob  Young,  which 
motion  was  overruled. 

The  motion  is  not  set  forth  in  the  bill  of  exceptions,  and 
therefore  we  oannot  pass  upon  the  action  of  the  court  in 
OYermling  it 

The  instructions  given  by  the  court  are  also  assigned  for 
error.  The  action  was  founded  on  a  note  executed  by  Craig 
to  Toung,  on  the  7th  of  February,  1870.  On  the  ninth  of 
the  same  month  one  Noble  paid  Young  the  sum  of  $800  on 
an  order  which  Craig  had  given  Young  on  Noble.  It  does 
not  appear  whether  this  order  was  given  before  or  after  the 
execution  of  the  note.  The  bill  of  exceptions  does  not 
purport  to  give  all  of  the  evidence,  and  failing  to  do  so  we 
must  presume  that  the  instructions  given  were  correct 
This  order,  for  aught  that  appears,  may  have  sprung  out  of 
some  transactions  had  between  the  parties  subsequent  to 
&e  executiou  of  the  note,  and  in  no  way  connected  with  it. 
For  aught  that  appears,  the  money  paid  on  this  order  was 
to  be  expended  for  Craig's  benefit 

Where  eveiy  thing  is  open  to  conjecture,  and  the  party 
fails  to  see  that  all  the  evidence  is  embodied  in  the  bill  of 
exceptions,  he  cannot  complain  if  a  wrong  which  he  may 
have  suffered  is  not  righted. 

The  Judgment  must  therefore  be 

Affirmed. 


HoTT  V.  Maook. 

PlAoncB — HMTlfitf  ofproeeta  to  vtarraiU  dtfauU.  Upon  flervice  of  procesa 
witUn  ten  days  of  the  return  dsj,  judgment  of  default  cannot  be  entered 
on  the  first  day  of  the  second  term.  The  defendant  has  aU  of  that  day  in 
which  to  appear  and  plead. 

PaoBATB  covKTB^temu  of.  By  tlie  act  of  March  8, 1865  (B.  S.  527),  terms 
of  probate  courts  for  the  exercise  of  civil  j  urisdiction  in  matters  not  strictly 
relating  to  intestate  estates,  testamentary  matters,  and  the  like,  were  ap- 
pointed  to  be  held  on  the  first  Mondays  of  alternate  months,  commencing 
with  February.  * 

Vol.  n.— 16 
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iiananoe  filed  hj  a  defendant  Sa  not  sndi  an  appearanoe  as  will  wanaal 
the  entering  of  Judgment  of  default 

CAaB  — /<^  maUeioudjf  ruUHng  application  to  enter  pvibUc  tandt.  An  aetion  on 
the  case  may  be  maintained  agidnat  one  who  malidoueljr,  and  without 
probable  canae,  attempts  to  defeat  a  claim  to  public  lands  made  In  good 
faith,  under  the  pre-emption  laws  of  the  United  States. 

Plbadiho — what  mtut  be  awrred  in  the  declaration.  In  such  aetion,  the  plain- 
tiff  must  arer  that  he  is  an  applicant  for  the  land  under  the  pre-emption 
laws,  and  show  what  steps  he  has  taken  to  obtain  it. 

Be  ihould  dm  set  out  in  his  declaration  the  acts  of  the  defendant  of  wliich  he 
oomplains,  and  show  in  what  way  the  defendant  hath  intermeddled  with 
his  right. 

JUDOHBNT  OF  DBFAUi^T — wiU  noi  ottre  wbetantial  defeeU,  And  where  this  was 
not  done,  the  defects  will  not  be  cured  bj  default  and  inquest  of  damages. 

The  rule  that  defects  in  a  dedaraUon  may  be  cured  by  a  Terdict  is  not  appli- 
cable to  a  case  of  default  which  admits  such  f^cts  only  as  are  actually 
alleged. 

Error  to  Prohate  Qourt^  B^emont  County. 

Action  on  the  case  brought  to  the  December  term,  1871, 
of  the  probate  court  of  Fremont  county,  which  convened 
December  4th.  The  summons  was  served  November  27, 
and  the  declaration  was  filed  January  24, 1872,  and  was  as 
follows: 

^'Augustus  Macon,  the  plaintiff,  complains  of  Samuel  N. 
Hoyt,  the  defendant,  of  a  plea  of  trespass  on  the  case.  For 
that,  whereas,  the  said  plaintiff,  before  and  at  the  time  of 
the  commencement  of  this  suit  and  proceedings,  in  the  land 
office  of  the  United  States,  at  Denver,  in  said  territory  here- 
inafter next  mentioned,  had  not  committed  any  fmud  in 
making  the  entry,  by  pre-emption,  of  the  east  half  of  the 
south-west  quarter  of  section  thirty-three  (33),  in  township 
eighteen  (18),  south  of  range  seventy  (70)  west,  nor  was  in 
any  wise  subject  or  liable  to  have  said  entry  impeached, 
annulled,  or  canceled,  for  any  fraud  or  malfeasance  of  him, 
the  said  plaintiff  therein,  according  to  the  course  and  prac- 
tice of  the  land  office  of  the  United  States. 

Yet  the  said  defendant  well  knowing  the  premises,  and 
that  the  said  plaintiff  had  made  the  said  entry  of  the  said 
laud  in  good  faith,  and  in  compliance  with  the  require- 
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meats  of  the  statutes  of  the  United  States  in  sncli  case 
made  and  proyided,  but  falsely,  wickedly  and  maliciously 
contriving  and  intending  to  injure,  aggrieve  and  oppress  the 
said  plaintiff,  and  to  bring  him  into  great  disgrace  with  and 
among  his  friends,  neighbors  and  acquaintances,  and  other 
good  and  worthy  citizens,  and  to  put  him,  the  said  plain- 
tifl^  to  great  expense  of  his  moneys  and  estate,  and  falsely 
and  maliciously  to  cause  and  procure  the  said  plaintiff  to 
pay  to  him,  the  said  defendant,  large  sums  of  money  to  be 
quit  of  the  after;mentioned  writ  and  proceedings,  and  to 
impoverish  and  wholly  ruin  him,  the  said  plaintiff  hereto- 
fore, to  wit :  On  the  8th  day  of  October,  A.  D.  1869,  at  the 
county  of  Fremont,  and  Territory  of  Colorado,  under  pre- 
tense that  the  plaintiff  had  made  the  entry  of  said  land 
fraudulently  and  without  right  within  the  meaning  and 
intent  of  the  Laws  of  the  United  States,  made  and  then  in 
force  concerning  entry  of  lands  by  pre-emption,  falsely, 
maliciously,^  and  without  any  reason  or  probable  cause 
whatever,  sued  and  pi-osecuted,  and  caused  and  procured 
to  be  sued  and  prosecuted,  before  the  commissioner  of  the 
general  land  office  of  the  United  States,  an  officer  having 
jurisdiction  in  the  premises,  a  caveat,  impeaching  the  plain- 
tiffs said  entry  on  the  ground  and  allegation  of  fraud,  by 
reason  of  which  caveat  and  the  allegations  therein  contained, 
the  said  commissioner,  according  to  the  course  and  practice 
in  his  said  office,  suspended  said  entry  and  remanded  the 
same  to  the  local  land  office  at  Denver,  aforesaid,  with 
orders  to  the  register  and  receiver  of  the  said  local  land 
office  at  Denver  aforesaid,  to  investigate  the  said  entry  of 
the  plaintiff  upon  the  charges  and  allegations  in  the  said 
caveat  contained. 

And  afterwards,  to  wit :  On  the  31st  day  of  January,  A. 
D.  1871,  after  due  notice  by  them  to  plaintiff  to  appear  at 
said  local  land  office  at  Denver  aforesaid,  and  show  cause 
why  his  said  entry  should  not  be  revoked,  the  said  register 
and  receiver  of  the  said  local  land  office  at  Denver  afore- 
said, in  pursuance  of  said  order  of  and  from  the  said  com- 
missioner of  the  general  land  office  of  the  United  States, 
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did  then  and  there  have  and  hold  an  investigation  and  trial 
of  said  entry  of  plaintiff,  when  and  where  such  proceedings 
were  had,  that  the  said  suit,  under  color  and  pretense  of 
said  caveat,  was  determined,  and  the  said  entry  of  plaintiff 
was  affirmed  according  to  the  course  and  practice  of  the  local 
land  department  of  the  United  States,  by  reason  of  which 
proceeding  and  rulings  aforesaid,  the  president  of  the  United 
States  afterward,  to  wit:  On  the  11th  day  of  April,  A.  D. 
1870,  executed  and  delivered  to  the  plaintiff  a  patent  for  the 
land  so  entered  by  plaintiff  as  aforesaid,  and  the  said  snit 
and  proceedings  were  and  are  by  means  of  the  premises 
wholly  discharged,  ended  and  determined. 

By  means  of  which  said  several  premises,  the  said  plain- 
tiff, whilst  he  was  so  defending  the  said  suit  under  color 
and  pretense  of  said  caveat  as  aforesaid,  not  only  suffered 
great  pain  and  anxiety  of  mind,  and  was  greatly  exposed 
and  injured  in  his  credit  and  circumstances,  and  was  hin- 
dered and  prevented  from  performing  and  transacting  his 
lawful  affairs  and  business  by  him  during  that  time  to  be 
performed  and  transacted,  but  was  also  forced  and  obliged 
to  pay,  lay  out  and  expend,  and  did  necessarily  pay,  lay 
out  and  expend,  divers  large  sums  of  money  in  and  about 
defending  said  suit  and  proceedings  aforesaid,  in  the 
whole  amounting  to  the  sum  of  $2,000,  and  in  and  about 
the  premises,  whereby  he  hath  been  and  is  greatly  injured 
and  damnified,  to  wit:  at  the  county  of  Fremont,  and  Ter- 
ritory of  Colorado,  whereupon  he  brings  suit. 

On  the  5th  day  of  February,  A.  D.  1872,  which  was  the 
first  day  of  the  February  term  of  the  court,  judgment  of 
default  was  entered  against  the  defendant,  and  the  cause 
was  referred  to  a  jury  to  assess  damages.  On  the  same  day 
defendant  filed  an  affidavit  for  continuance,  as  to  which  on 
the  next  day,  being  the  sixth  of  February,  the  court  made 
the  following  order :  "This  day  came  the  said  plaintiff  by  E. 
Bass  and  Thomas  Macon,  his  attorneys,  and  on  their  motion 
it  is  ordered  that  said  defendant's  affidavit  for  a  continuance 
of  this  cause  be  ruled  out,  as  the  same  was  filed  after  the 
order  of  this  court  was  made  herein  on  yesterday."    Bam* 
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ages  were  assessed  at  $1,974,  for  which  sum,  together  with 
costs,  jadgment  wa«  rendered. 

Messrs.  Frakoi  &  Roobbs,  for  plaintiff  in  error. 
Messrs.  0.  &  A.  S.  Blakb,  for  defendant  in  error. 

Wklls,  J.  It  was  held  in  Sbehne  v.  JSupear,  1  Ool.  405, 
thatjodgment  for  default  of  appearance,  or  for  want  of  a 
plea,  cannot  be  given  on  the  first  day  of  the  return  term  of 
the  process.  In  the  present  case  the  summons  was  served 
less  than  ten  days  before  the  return  day  ;  the  cause  was  con- 
tinued and  the  default  was  entered  on  the  first  day  of  the 
second  term.  A  different  question  is  therefore  presented 
than  in  the  case  cited.  By  the  fifth  section  of  the  practice 
act  (R.  S.,  ch.  LXX),  made  applicable  to  the  probate  court, 
by  the  act  of  March  11,  1864  (R.  8.,  ch.  LXXI,  §  28),  it  is 
provided  that  If  the  sheriff,  or  other  oflicer  to  whom  sum- 
mons may  be  directed,  shall  be  unable  to  serve  the  same 
ten  days  before  the  return  day,  he  may  make  service  thereof 
at  any  time  before  or  on  the  return  day,  but  in  such  case  it 
is  provided  "the  deCgndant  or  defendants  shall  be  entitled 
to  a  continuance  and  shall  not  be  compelled  to  plead  before 
the  next  succeeding  term." 

It  appears  to  me  that  the  effect  of  this  provision  is  that 
the  cause  shall  stand  continued  to  the  second  term  in  the 
same  condition  as  if  commenced  to  that  term.  The  phrase- 
ology used  only  goes  so  far  as  to  repel  the  idea  that  the 
plaintiff '  shall  be  required  to  plead  before  the  second  term, 
and  it  is  not  inconsistent  with  this  to  say  that  he  must 
appear  at  the  first  term,  but  this,  it  has  been  expressly  de- 
termined, is  not  required.  PoMison  v.  Sood^  3  Scam.  152. 
And  it  would  seem  that  if  the  defendant  is  not  required  to 
appear  during  the  first  term  he  should  be  allowed  all  of  the 
first  day  of  the  second  term  in  which  to  interpose  both  his 
appearance  and  his  plea.  Any  other  construction  of  the 
statute  will  require  that  not  only  the  appearance  but  the 
defendant's  plea  shall  be  interposed  at  the  furthest,  by  the 
first  moment  after  the  court  convenes  at  the  second  term. 
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If  the  plaintiff  may  exact  a  plea  at  the  last  hour  of  the  first 
day,  or,  in  defanli^  have  judgment  nil  dictty  he  may  do  so 
at  the  first  moment  of  that  day  at  which  counsel  can  be 
heard.  If  he  apply  for  it  at  any  time  before  a  plea  is  actii- 
ally  filed,  though  but  the  moment  after  the  court  is  opened 
and  proclamation  made,  the  plaintiff  will  in  strictness  be 
entitled  to  hare  his  judgment  entered  even  though  the 
defendant  should  then  be  prepared  to  plead  on  the  instant. 

Practically,  the  result  would  be  to  require  the  defendant 
to  plead  before  the  second  term,  which  the  statute  forbids. 

Moreover,  this  further  incongruity  is  to  be  noted  as  re- 
sulting from  the  construction  contended  for,  that  while,  if 
service  be  had  to  the  first  term,  and  the  declaration  is  filed 
ten  days  before  the  term  sits,  the  defendant  has  the  whole 
of  ten  days  preceding  the  term,  and  the  first  day  of  the 
term,  in  addition,  in  which  to  prepare  his  defense,  and 
interpose  the  same,  if  service  be  had  to  the  first  term,  but 
not  in  time,  and  the  plaintiff  file  his  declaration  only  ten 
days  before  the  second  term,  as  he  may  do,  the  defendant, 
without  his  own  default,  is  deprived  of  one  day  of  the 
period  allowed  to  him  in  the  other  case. 

No  controlling  reason  can  be  assigned  why  a  shorter  day- 
should  be  allowed  in  one  case  than  in  the  other.  It  was 
contended  on  the  part  of  the  defendant  in  error,  that  the 
judgment  was,  in  fact,  taken  at  the  third  term,  and  refer- 
ence was  made  to  the  6th  section  of  the  act  of  November 
7, 1861.  R.  S.,  ch.  LXXI.  But  when  this  statute  was  passed, 
the  probate  court  had  no  civil  jurisdiction  except  in  testa- 
mentary and  intestacy  matters;  and  when  this  jurisdiction 
was  added  by  the  amendment  to  the  act  of  congress  of 
March  2,  1863,  the  legislature,  by  the  act  of  March  11, 1864, 
which  was  intended  to  regulate  the  exercise  of  the  new  juris- 
diction, provided  for  terms  of  the  court  at  the  same  time, 
*'as  now  provided  by  law  for  the  transaction  of  probate 
business."  By  the  act  of  February  8,  1885,  however,  which 
professes  to  be  an  amendment  of  that  of  March  11,  1864, 
the  terms  of  the  probate  court  are  limited  to  six,  to  beheld 
on  the  first  Mondays  of  alternate  raonthsi  commencing  with  - 
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February ;  for  the  exerfcise  of  their  oirU  jurisdiction,  there- 
fore, in  matters  not  striotly  relating  to  intestate  estates,  testa- 
mentary matters,  and  the  like,  that  court  has  no  term  in 
the  month  of  January,  and  the  default  in  this  case  must  be 
regarded  as  a  default  taken  at  the  second  term.  It  was 
argaed  on  the  part  of  the  defendant  in  error,  that  to  sus- 
tain the  Judgment  below,  this  court  may,  and  should,  pre- 
same  that  the  rules  of  that  court  warranted  what  was  done. 
Bat  if  we  are  correct  in  the  interpretation  of  the  statute,  the 
plaintiff  has,  by  po^tire  enactment,  the  whole  of  the  first 
day  of  the  term  in  which  to  appear  and  plead ;  and  clearly 
a  right  so  reserved,  and  evidenced,  cannot  be  restricted  or 
taken  away  by  rule  of  court  On  the  first  day  of  the  Peb- 
mory  term,  the  plaintiff  in  error  filed  in  the  court  below,  an 
affidavit  for  a  continuance,  which  was  afterward  stricken 
off.  Counsel  on  both  sides  agree  that  hereby  a  general  ap- 
pearanoe  was  entered ;  and  for  the  plaintiff  in  error  it  is 
claimed  that  this  occurred  before  default  taken,  and  there- 
fore the  default  was  irregular ;  while  for  the  defendant  in 
error  it  is  contended  that  the  appearance  having  been  entered 
after  the  default  taken,  any  irregularity  in  the  former  pro- 
ceedings was  cured.  We  are  of  opinion  that  the  mere  filing 
of  the  affidavit,  whether  before  or  after  the  continuance,  was 
nothing. 

The  affidavit  was  not  a  pleading  nor  a  motion,  but  mere 
evidence  to  be  used  in  support  of  the  motion  for  continu- 
ance if  one  should  be  made.  Of  itself  it  had  no  effect 
whatever.  MorreU  v.  The  People^  32  111.  501.  The  conclu- 
sion to  which  we  arrived  on  the  first  point  seems  to  render  it 
unnecessary  to  consider  the  questions  which  were  raised  as  to 
the  sufficiency  of  the  declaration.  Inasmuch,  however,  as 
these  questions  were  very  ably  argued  before  us,  and  will 
probably  be  presented  in  the  probate  court,  it  seems  to  be 
best  that  we  should  consider  them  now.  The  action  of  the 
plaintiff  below  has  been  spoken  of  in  argument  as  case  for 
a  malicious  prosecution.  The  case  made  by  the  declaration, 
however,  is  an  anomalous  one.  The  proceeding  which  it  is 
said  the  defendant  caused  to  be  set  on  foot  against  plaintiff, 
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is  strictly  not  a  suit  or  action*  The  plaintiff  was  seeking 
to  have  advantage  of  the  provisions  of  the  statute  of  the 
United  States,  which  permit  certain  classes  of  persons  in 
certain  specified  cases  to  purchase  a  part  of  the  public 
domain  in  preference  to  other  citizens ;  any  private  citizen 
bad  the  right  to  intervene  and  resist  the  proceeding  at  any 
stage,  for  the  pre-emptioner  was  asserting  a  claim  in  hos- 
tility to  the  common  right.  In  strictness,  therefore,  the  acts 
with  which  the  defendant  is  charged  in  the  present  declara- 
tion amount  not  to  a  malicious  prosecution  of  a  suit ;  the 
attitude  of  the  defendant  was  defensive  throughout^  and  he 
cannot  be  said,  in  any  sense,  to  have  instituted  a  suit.  If 
we  look  to  their  effect  upon  the  rights  of  the  pre-emptioner, 
however,  the  proceedingi,  which  it  is  said  that  the  defend- 
ant below  set  on  foot,  were  not  different  from  a  bill  in  chan- 
cery to  set  aside  the  pre-emption  entry,  after  patent  issued. 
In  the  case  last  supposed,  it  cannot  be  doubted,  we  think, 
tlmt  if  instituted  maliciously  and  without  probable  cause, 
the  complainant's  unwarrantable  and  vexatious  proceedings 
might  lay  the  foundation  for  an  action  upon  the  case  against 
him.  And  upon  principle  I  conceive  no  distinction  ought 
to  be  made  between  the  case  where  one,  out  of  malice  merely, 
and  without  probable  cause,  sets  in  motion  the  machinery 
of  the  law  to  the  injury  and  oppression  of  his  neighbor, 
and  that  other  class  of  cases  where  one  from  the  same 
motive  unwarrantably  interferes  in  a  matter  in  which  he  is 
not  directly  a  party,  to  delay  or  prevent  another  from 
obtaining  that  to  which  he  is  entitled.  It  is  true  that  the 
defendant  here  was  in  some  sort  a  defendant  to  the  proceed- 
ings for  pre-emption,  but  he  was  so  in  no  otherwise  than 
every  other  citizen,  and  to  say  that  any  citizen  at  any  time 
before  patent  issued  may,  without  cause,  and  out  of  mere 
malice,  interfere  to  resist  the  pre-emptioner's  application, 
and  shall  not  be  liable  over  for  the  damage  occasioned  by 
his  wrong  is,  it  appears  to  me,  going  far  to  impair  the  value 
of  tl)e  privilege  which  the  bounty  of  congress  has  extended. 
If  one  citizen  may  so  intermeddle  and,  by  a  false  suggestion 
that  the  pre-emptioner  is  not  the  head  of  a  familj^  compel 
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liim  to  attend  with  his  witnesses  to  establish  liis  qualifica- 
tion in  this  respect,  another  may  compel  him  to  renew  the 
Bamejonrneyings  and  expenses  by  alike  saggestion  against 
his  citizenship,  and  a  third  by  questioning  his  settlement, 
and  others  upon  other  grounds;  and  so  if  the  pre-emptioner 
be  of  that  class  for  whose  especial  benefit  the  statute  was 
franied,  it  may  well  be  conceived  that  he  will  eventually  be 
compelled  to  abandon  his  right  from  sheer  exhaustion. 

I  think,  therefore,  that  it  ought  not  to  be  said  that  one 
may  intermeddle  to  resist  his  neighbor's  application  to  have 
the  benefit  of  the  act  of  congress,  out  of  mere  malice  and 
without  cause,  and  not  be  liable  over  for  the  wrong. 

3.  The  question,  whether  the  cause  of  action  relied  upon 
is  sufficiently  stated,  remains.  1st.  It  may  be  inferred  from 
the  declaration  that  the  plaintiff  below  had,  before  the  insti- 
tution of  the  proceedings  of  which  he  complains,  made 
application  to  enter,  under  the  pre-emption  acts,  the  lands 
which  are  described ;  but  it  is  nowhere  directly  averred,  and 
in  this  respect  we  think  the  declaration  is  defective ;  for,  if 
the  plaintiff  had  never  made  such  application,  and  made 
no  claim  to  a  pre-emption  right  in  these  lands,  it  was  his 
own  folly  to  expend  time  or  money  in  the  investigation  of 
the  defendant's  allegation  against  a  claim  attributed  to,  but 
never  asserted  by  him.  2d.  The  declaration  nowhere  shows 
with  what  particular  acts  the  defendant  is  sought  to  be 
charged.  It  is  averred  that  "  under  pretense  that  the  plain- 
tiff had  made  the  entry  of  said  land  fraudulently,  and  with- 
out right,  etc.,  he,  the  said  defendant,  falsely,  etc.,  sued  and 
prosecuted,  and  caused  to  be  sued  and  prosecuted  before 
the  commissioner  of  the  general  land  office  of  the  United 
States,  an  officer  having  jurisdiction,  etc.,  a  caveat,  impeach- 
ing the  plaintiff's  said  entry,  on  the  ground  and  allegation 
of  fraud,'*  etc. 

Bnt  whether  the  saggestion  interposed  by  the  plaintiff  in 
error  was  against  his  settlement,  or  against  his  qualifica- 
tions in  some  respect ;  or  upon  the  ground  that  he  had  set- 
tled and  sought  to  pre-empt  for  the  benefit  of  another,  is 
not  shown ;  and,  therefore,  while  what  is  alleged  may 
Vol.  n.  — 16 
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include  many  tilings,  the  defendant  is  not  advised  thereby 
in  what  particular  respect  it  is  sought  to  show  that  he  has 
wrongfully  intermeddled  with  rights  of  the  plaintiff.  And 
this,  we  think,  ought  to  be  shown,  for  thh  plaintiff's  action 
may  be  defeated  by  showing,  either  that  the  defendant 
never  made  the  suggestion  against  the  plaintiffs  right,  with 
which  it  is  sought  to  charge  him,  or  as  it  wouM  seem, 
clearly,  by  showing  that  he  had  probable  cause  to  believe  his 
suggestion,  whatever  it  was,  to  be  true ;  but  unless  it  be 
averred  of  what  particular  suggestion  against  the  plaintiffs 
right  it  is  proposed  to  show  he  has  beea^uilty,  the  defend- 
ant can  neither  traverse,  nor  confess  and  avoid ;  nor  whatever 
his  defense  may  be,  can  he  understandingly  prepare  him- 
self with  proofs  to  establish  it. 

And  this  seems  to  us  to  agree  with  the  established  pre- 
cedents in  the  actions  most  analogous  to  the  present,  e.  g.j 
in  case  for  maliciously  charging  the  plaintiff  of  felony, 
and  causing  him  to  be  imprisoned  thereon,  the  declaration 
sets  forth,  with  particularity,  the  charge  which  was  made 
before  the  magistrate  (2  Ch.  PI.  607*,  12th  Am.  ed.) ;  and  it 
is  doubted  whether  a  count  averring  a  charge  of  felony 
merely,  would  suffice.  Id.  611*,  n.  {d.)  In  case  for  malici- 
ously causing  the  plaintiff  to  be  arrested  in  a  civil  action, 
the  particulars  of  the  command  of  the  writ  are  recited.  Id. 
600* ;  id.,  p.  611.  In  case  for  maliciously  and  wrongfully 
suing  out  an  attachment,  the  precedents  in  common  use 
set  forth,  it  is  believed,  the  substance  of  the  affidavit  upon 
which  the  writ  issued.  In  case  for  a  libel,  the  words  pub- 
lished are  always  set  forth  ;  and  this  latter  instance  appears 
to  have  much  analogy  to  the  present  case,  for  in  that  action 
the  substance  of  the  charge  is,  that  defendant,  by  the  publi- 
cation of  a  falsehood  respecting  the  plaintiff,  hath  injured 
him  in  his  reputation ;  and  here  it  is  that  by  the  false  alle- 
gation against  the  plaintiff's  right  in  a  particular  respect, 
he  hath  injured  him  in  his  estate. 

It  was  argued  that  by  the  verdict,  as  it  Was  called,  all 
the  defects  in  the  declaration  are  cured.  In  Mr.  Gould's 
work  on  Pleading,  it  is  said  thai    '^  The  ground  or  principle 
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on  which  any  fact  not  alleged  is  to  be  presumed  in  support 
of  a  general  verdict  is,  that  as  the  verdict  must  be  consid- 
ered as  true,  and  as  founded  on  l^gal  evidence  exhibited  at 
the  trial,  the  court,  which  can  judge  only  from  the  record, 
must  presume!  in  support  of  it,  that  any  and  every  fact  not 
allied,  the  proof  of  which  was  necessary  to  justify  the  jury 
infinding  as  they  have  done,  was  proved  to  them  on  the  trial." 
CL  X,  §  14. 

And  if  this  be  a  correct  exposition  of  the  principle  upon 
which  intendments  are  indulged  to  supply  omissions  in 
pleading  after  judgment,  the  principle  has  clearly  no  appli- 
cation in  the  present  case ;  for  here  there  was  no  issue  upon 
the  declaration,  and  no  finding  by  the  jury  as  to  any  allega- 
tion contained  therein  ;  the  judgment  proceeding  solely  upon 
the  confession  which  the  law  implies  from  the  defendant's 
default  And  this  agrees  with  what  is  said  in  the  same 
work  before  cited.  Ch.  X,  §  26.  "A  default  cures  no  de- 
fect in  the  declaration,  which  would  not  have  been  cured 
on  general  demurrer,  for  no  fact  can  be  presumed  to  have 
been  proven  where  no  trial  has  been  had,  and  no  proof  ex- 
hibited.'* 

And  in  another  workof  equal  authority,  it  is  said  ^^that  a 
judgment  by  default  admits  such  facts  only  as  are  actually 
alleged.''  Ch.  PL  673* 

Upon  these  authorities,  therefore,  it  cannot  be  said  that 
the  inquest  of  damages  had  in  the  probate  court  can  have 
the  effect  of  a  verdict,  and  supply  by  intendment  what  the 
plaintiff  has  omitted  to  aver ;  and  if  in  any  case  an  intend- 
ment of  law  can  avail  to  support  a  judgment  given  by  de- 
fault, it  must  be  upon  some  other  principle  than  that  here 
invoked. 

The  judgment  of  the  probate  court  is  reversed,  and  the 
cause  will  be  remanded  for  further  proceedings  accordiuf* 
to  law. 

Jieversed 


Digitized  b.y 


Google 


124     Babrett  Mining  Co.  et  aL  v.  Tappan  et  al.  [Feb.  T., 


Barrett  Mining  Oo.  et  aL  v.  Tappan  et  al 

EivtDMSCK'^tmmaUrial,  iriil  not  he  natieed.     Where  *  fact  ii  oonduslTelj 

esUbliflhed,  aa  in  an  action  upon  an  appeal  bond  b/  a  recital  in  the  oon 

dition  of  the  bond,  whether  other  eyidence  to  the  same  point  was  prop 

erly  received,  will  not  be  considered. 
In  an  action  npon  a  bond  given  on  appeal  from  the  Judgment  of  a  Justice  of 

the  peace,  it  is  not  neceseary  to  show  at  whose  instance  the  appeal  was 

dismissed  in  the  district  court. 
Feesukptioix  ^  as  to  Judgment  qf  diimisiaL    In  such  action  the  court  will 

presume  that  the  Judgment  of  dismissal  was  regularly  entered  and  upon 

proper  cause. 
Ck>RFOBATiON  ^fnay  deny  Ut  eignature  hy  oath  of  agent.    Under  section  14  of 

the  Ju8tioe*B  act  (R.  6.  899),  a  corporation  may  deny  its  signature  to  a 

written  instrument  by  the  oath  of  its  authorized  agent. 
But  it  must  appear  that  the  oath  is  made  on  behalf  of  the  corporation,  and 

that  the  person  making  it  has  authority  from  the  corporation  to  make 

such  denial. 
AoBirr's  AUTHOBiTT  to  iign  irutrument  can  onl^f  be  denied  under  oath.     Under 

section  14  of  the  Justice's  act  (R  S.  899),  a  principal  cannot  deny  the 

authority  of  his  agent  to  sign  a  written  instrument  unless  under  oaUi« 
The  action  of  debt  will  lie  upon  an  instrument  not  under  seal. 

Appeal  from  District  Qowrt^  Oilpin  Comdy. 

The  action  was  an  appeal  bond  against  Barrett  Mining 
Company  and  George  W.  Barrett,  before  a  justice  of  the 
peace,  and  thence  removed  by  appeal  to  the  district  court, 
where  judgment  was  given  against  appellants,  and  in  favor 
of  appellees.  At  the  trial,  the  docket  of  Robert  S.  Wilson 
was  produced,  showing  a  judgment  in  favor  of  John  G.  Tap- 
pan  and  William  H.  Tappan,  against  Barrett  Gold  Mining 
Company,  for  the  sum  of  $95  and  the  costs  of  suit,  taxed  at 
$8.70.  To  this,  objection  was  made  by  appellants,  but  the 
court  allowed  it  to  be  read,  and  appellants  excepted.  Ap- 
pellees gave  in  evidence,  also,  record  of  the  proceedings  of 
district  court  of  Gilpin  county,  showing : 

1st.  An  order  upon  the  appellant  in  a  cause  entitled  Wil- 
liam H.  Tappan  et  al,  v.  The  Barrett  Mining  Company,  to 
file  an  amended  appeal  bond;  and, 

2d.  That  the  same  cause  was  dismissed  by  the  district 
court 

To  which  objection  was  made,  but  the  court  allowed  the 
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said  orders  to  be  read»  and  appellants  excepted.  Appellees 
then  offered  the  bond,  upon  which  suit  was  brought,  the 
condition  of  which  was  as  follows: 

'*The  condition  of  the  above  obligation  is  such  that, 
whereas,  the  said  William  H.  Tappan  and  John  G.  Tappan 
did,  on  the  26th  day  of  March,  A.  D.  1870,  before  Robert  S. 
Wilson,  a  justice  of  the  peace  in  and  for  the  county  of  Gil- 
pin, recover  a  judgment  against  the  above-bounden  Barrett 
Mining  Company,  for  the  sum  of  ninety-five  dollars,  from 
which  judgment  the  said  Barrett  Mining  Company  has  taken 
an  appeal  to  the  district  court  of  the  second  judicial  district 
in  and  for  the  county  of  Gilpin,  aforesaid,  and  territory  of 
Colorado.  Now,  if  the  said  Barrett  Mining  Company  shall 
prosecute  its  appeal  with  effect,  and  shall  pay  whatever 
Judgment  may  be  rendered  by  the  court  upon  dismissal  or 
trial  of  said  appeal,  then  the  above  obligation  to  be  void ; 
otherwise  to  remain  in  force  and  effect." 

Which  bond  was  signed  "Ban'ett  Mining  Company,  by 
George  W.  Barrett,  Agt.,"  and  "  George  W.  Barrett."  Oppo- 
site these  names  was  a  scrawl^  with  the  word  ^^seal"  in  the 
center,  but  there  was  nothing  attached  which  appeared  to 
be  the  seal  of  the  corporation.  Appellants  objected  to  the 
instrument : 

1.  That  it  was  irrelevant.  • 

2.  That  no  sufficient  foundatioii  had  been  laid  for  its  in- 
troduction. 

3.  That  no  breach  of  the  condition  had  been  proved. 

4.  That  it  was  not  the  bond  or  instrument  of  the  Barrett 
Mining  Company. 

5.  That  the  bond  was  not  sealed  witli  the  corporation  seal 
of  said  Barrett  Mining  Company. 

6.  That  the  scrawl  attached  to  said  company's  name  was 
not  the  corporate  seal. 

7.  That  it  was  not  shown  that  said  Barrett,  by  whom  said 
company's  name  was  signed  to  said  bond,  had  any  right  or 
authority  to  execute  the  same. 

8.  That  the  execution  of  the  bond  was  denied,  under 
oath. 
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And,  in  support  of  said  objections,  counsel  read  to  the 
court  the  following  affidavit : 

TERRITORY  OP  COLORADO,  K^  . 
County  op  Gilpin,  )"•• 

John  G.  Tappan.MTiUiain  H.  Tappan, 

«. 

The  Baiiett  Gold  Mining  Compan/ 

and  George  W.  Banett 

George  W.  Barrett,  being  first  duly  sworn,  deposes  and 
says  that  the  bond  offered  in  evidence  in  this  case,  signed 
"  Barrett  Mining  Company,  by  George  W.  Barrett,  Agent, 
George  W.  Barrett,"  was  not,  and  is  not,  signed  by  the  said 
Barrett  Mining  Company,  but  was  signed  by  him. 

Affiant  further  states  that  he  had  no  right  or  authority 
from  the  said  Barrett  Mining  Company  to  sign  the  same,  and 
that  the  said  company  has  not  ratified  the  same. 

(Signed)  GEORGE  W.  BARRETT. 

Subscribed  and  sworn  to  before  me,  ) 

this  15th  day  of  April,  A.D.  1871.  f 

(Signed)       C.  M.  Leland,  /.  P. 

But  the  court  overruled  the  objections,  and  the  bond  was 
read  in  evidence,  to  which  appellants  accepted. 

Judgment  was  given  against  appellant,  and  in  favor  of 
appellees,  for  the  sum  of  $122  and  costs. 

Mr.  Hugh  Butler,  for  appellants. 

Mr.  L.  C.  Rockwell,  for  appellees. 

Hallett,  C.  J.  The  amount  of  the  judgment  against 
the  company  in  the  first  action,  and  the  fact  that  such  judg- 
ment was  rendered,  was  sufficiently  shown  by  the  recital 
in  the  condition  of  the  appeal  bond,  and  the  entry  in  Wil- 
son's docket  was  merely  cumulative  evidence.  Conceding 
that  this  entry  was  not  properly  admitted  in  evidence,  the 
facts  are  established  by  the  recital  in  the  bond,  and  the 
docket  entry  could  not  have  affected  the  result    The  same 
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may  be  said  of  the  first  entry  in  the  record  of!  the  district 
court  It  was  not  material  to  the  issue,  and  was  not  preju- 
dicialto  appellants* 

It  does  not  appear  at  whose  instance  the  district  court 
dismissed  the  appeal,  but  this  is  not  essential.  Whether 
the  order  of  dismissal  was  made  at  the  instance  of  one  party 
or  the  other,  it  was  equally  effectual  in  putting  an  end  to 
the  suit,  and  we  must,  in  this  action,  presume  that  the  order 
was  regularly  made,  upon  sufficient  cause.  Upon  the  point 
that  the  execution  of  the  bond  was  not  denied  by  the  com- 
pany, under  oath,  there  is  nothing  to  show  that  the  affidavit 
of  Barrett  was  made  on  behalf  of  the  company,  A  corpora- 
tion is,  of  coKrse,  unable  to  make  oath,  and  must,  of  neces- 
sity, in  this,  as  in  other  matters,  act  through  and  by  its  ap- 
pointed agent  Although  section  14  of  the  justices'  act  (R. 
S.  899),  appears  to  require  a  personal  denial  of  the  signature, 
this  being  impossible  to  a  corporation  to  aroid  denying  a 
sabstantial  right,  the  affidavit  of  some  one  acting  for  and 
on  behalf  of  the  corporation  must  be  received.  TYenton 
Banking  Co.  v.  Bdverstickj  6  Halst.  171 ;  Oammercial  Ins 
Co,  V.  Meh^aThj  48  111.  813.  But  the  denial  must,  never* 
theless,  appear  to  be  the  act  of  the  corporation,  for,  other- 
wise, it  might  happen  that  a  stranger  would  deny  what  was 
admitted  by  the  real  party  in  interest.  And,  although  Bar- 
rett was  a  co-defendant,  and  might  have  denied  the  execu- 
tion of  the  bond  in  his  own  right,  yet,  when  he  came  to  act 
for  the  company,  he  should  show  that  he  had  authority 
from  the  company  so  to  proceed,  in  order  that  it  may  appear 
that  he  is  not  now  intermeddling  in  matters  with  which  he 
is  not  concerned,  as  he  alleges  that  he  did  when  the  bond 
was  signed.  Therefore,  we  think  that  the  affidavit  was  not 
sufficient  to  put  appellees  to  proof  of  the  due  execution  of 
the  bond,  if,  indeed,  any  affidavit  was  required.  But  it  is 
said  that  the  authority  of  Barrett,  to  execute  the  bond,  is 
distinguishable  from  the  signing,  and,  although  the  signa- 
tore  must  be  denied  under  oath,  the  authority  of  the  agent 
need  not  be.  Upon  this  we  observe  that  the  statute  mani- 
festly refers  to  the  legal  effect  of  the  signature,  rather  than 
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the  manual  act  of  signing.  If  the  name  of  the  obligor,  in 
a  bond,  is  subscribed  by  one  in  his  presence,  and  by  his 
direction,  the  effect  is  the  same  as  if  his  name  should  be 
signed  with  his  own  hand,  and  under  such  circumstances 
we  do  not  doubt  that  the  obligor  must  deny  his  signature 
under  oath,  in  order  to  put  the  obligee  to  proof  of  the  fact 
Qui  f<tcit  per  aliam  facit  per  se^  and  when  the  name  is 
signed  by  one  thereunto  authorized,  it  is  as  much  the  signa- 
ture of  the  principal,  as  if  written  with  his  own  hand. 
Therefore,  if  the  principal  would  deny  the  authority  of  the 
agent,  as  the  validity  of  the  signature  is  thereby  directly 
attacked,  the  denial  must  be  under  oath.  The  effect  of  tliis 
statute,  upon  this  point,  is  precisely  the  same  as  the  14th 
section  of  the  practice  act  (R.  S.  606),  under  which  it  has  been 
held,  that  the  execution  of  the  instrument  must  be  denied 
under  oath.    DelaJiay  v.  CflemefU^  3  Scam.  201. 

The  objection  that  the  bond  was  not  under  seal  of  the 
company,  if  maintainable,  will  not  defeat  the  action,  for 
debt  will  lie  upon  an  unsealed  instrument  1  Ch.  PL  108. 
For  the  purposes  of  this  action,  it  is  sufficient  that  the  bond 
was  signed  by  the  company,  and,  the  signature  not  havitig 
been  denied  under  oath,  this  fact  was  sufficiently  established 
by  the  production  of  the  instrument. 

The  Judgment  of  the  district  court  is  affirmed,  with  costs. 

Affirmed. 


Stilks  v.  Fokd. 


Pbaoticb  *-  r^eeMnff  tereUet  ^  abtenc4  ofpartiei.  A  Terdiet  in  %  drU  cbm 
may  be  received  b/  the  court  in  the  absence  of  the  parties  to  the  aaiU 

That  the  plaintiff  in  a  divil  case  is  not  present  in  court  when  the  yerdici  ia 
brought  in  bj  the  jury  ia  not  a  ground  of  nonsuit. 

Brrar  to  District  Courts  Arapahoe  County. 

The  action  was  replevin.     When  the  jury  retired  firom 
the  bar  to  consider  of  their  verdict,  the  court,  being  about 
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to  acyouniy  with  the  consent  of  the  parties,  directed  the 
jiuy  to  seal  their  verdict  and  deliver  it  to  the  bailiff  in  charge 
and  thereupon  to  separate  to  meet  the  coart  at  its  next  in- 
coming. 

When  the  court  again  convened,  the  jury  were  present, 
and  the  verdict,  being  produced,  was  found  to  be  as  follows: 
"We,  the  jury,  find  the  defendant  guilty,  and  that  the 
property  in  the  goods  and  chattels  in  the  declaration  men- 
tioned was,  at  the  commencement  of  this  suit,  in  the  plain- 
ti£^  and  we  assess  the  plaintiff's  damages  for  the  detention 
thereof  in  |200,''  following  which  the  record  recites  : 

^'Whereupon  the  said  plaintiff,  though  solemnly  called, 
comes  not  to  hear  the  verdict  of  the  said  jury,  nor  doth  he 
further  prosecute  his  suit  aforesaid  against  the  said  defend- 
ant in  the  plea  aforesaid,  whereupon  the  said  jurors  are 
wholly  discharged  from  giving  any  verdict  of  and  upon  the 
premises  aforesaid.  Therefore  it  is  considered  by  the  court 
that  the  said  defendant  go  hence  hereof  without  day  and 
have  and  recover  of  and  from  the  said  plaintiff  his  costs  by 
him  laid  out  and  expended,  taxed  at  ,  and  have  execu- 

tion therefor," 

The  plaintiff  afterward  moved  the  court  to  set  aside  the 
nonsuit  and  enter  judgment  on  the  verdict,  which  motion 
was  denied  and  the  plaintiff  excepted. 

Mr.  M.  Bbnediot,  for  plaintiff  in  error. 

Messrs.  Fbakob  &  Roobbs,  for  defendant  in  error. 

Hallbtt,  0.  J.  By  the  common  law  the  plaintiff  was 
required  to  be  present  in  court  in  person  or  by  attorney 
when  the  verdict  of  the  Jury  was  received,  in  order  to  answer 
to  the  amercement  to  which  he  was  liable  ^ro/a2^o  clamor e 
sua.  8  Black.  Oom.  876.  But  this  fine  or  amercement  is 
not  at  the  present  day  imposed  for  any  cause,,  and  the  costs 
to  which  he  is  liable,  if  he  fail  in  the  suit,  may  be  adjudged 
against  him  although  he  be  not  present  in  court  at  the  time 
the  verdict  is  rendered.  It  would  seem,  therefore,  that  the 
reason  assigned  by  Blackstone  for  requiring  the  plaintiff  to 
Vol.  XL— 17 
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attend  to  receive  the  verdict  ho  longer  exists,  and  although 
he  may  attend  for  the  purpose  of  polling  the  jury,  he  may 
unquestionably  waive  that  right.  In  People  v.  Mayor^s 
Court  of  Albany y  1  Wend.  38,  it  was  said  that  the  plaintiff 
had  the  right  to  submit  to  a  nonsuit  at  the  coming  in  of  the 
jury,  and  therefore  the  verdict  should  not  be  received  in 
his  absence.  But  under  our  statute  the  plaintiff  must  have 
taken  a  nonsuit  before  the  jury  retired  from  the  bar,  and  he 
could  not  have  claimed  that  right  if  he  had  been  present 
when  the  verdict  was  received.  R.  S.  510.  Therefore,  the 
reason  assigned  in  New  York,  as  well  as  that  which  existed 
at  common  law  for  requiring  the  plaintiff  to  be  present  at 
the  coming  in  of  the  jury,  does  not  obtain  here,  and  we  do 
not  perceive  that  there  is  any  reason  for  saying  that  the 
court  may  not  receive  a  verdict  of  a  jury  in  the  absence  of 
the  parties.  Undoubtedly  the  parties  have  the  right  to  poll 
the  jury  and  to  object  to  the  form  and  sufficiency  of  the 
verdict,  but  if  they  will  not  attend  for  that  purpose  at  the 
proper  time  they  should  be  regarded  as  waiving  the  right. 

The  plaintiff  not  having  been  present  when  the  verdict  was 
received,  he  could  not,  thereafter,  raise  any  question  which, 
by  the  rules  of  practice,  he  was  required  to  present  at  that 
time;  but  the  right  of  the  court  to  •receive  the  verdict,  and 
enter  it  of  record,  in  his  absence,  cannot  be  denied,  and, 
therefore,  we  must  regard  the  action  of  the  court,  in  respect 
to  the  verdict,  as  entirely  regular. 

From  what  has  been  said,  it  will  be  apparent  that  the 
judgment  of  nonsuit,  following  the  reception  of  the  verdict, 
cannot  be  supported  upon  the  reason  therein  assigned.  For, 
if  the  plaintiff  was  not  required  to  attend  for  the  purpose 
of  hearing  the  verdict,  his  failure  to  do  so  was,  of  itself,  no 
ground  of  nonsuit.  And,  although  the  plaintiff  should  have 
been  present  to  move  the  court  for  Judgment  upon  the  ver- 
dict, or  for  a  new  trial,  or  to  take  some  further  action  in  the 
cause,  we  think  that  the  court  was  not  warranted  in  proceed- 
ing to  judgment  against  him  without  any  delay  whatever. 
The  defendant  asked  nothing  of  the  court,  and  a  short  time 
could  have  been  allowed  the  plaintiff  to  take  some  other  step 
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in  Uie  caa86>  without  seriously  obstructing  tlie  business  of 
the  ooort.  Usually,  the  time  and  manner  of  proceeding  in  a 
cause  must  be  left  to  the  discretion  of  the  court  in  which  it 
la  pending,  to  be  exercised  according  to  established  rules  of 
practioey  and  with  due  regard  to  the  rights  of  litigants,  and, 
where  there  is  unreasonable  delay  on  the  part  of  the  plain- 
tiffin  speeding  the  cause,  we  do  not  doubt  the  power  of  the 
court  to  nonsuit  him,  even  when  the  defendant  neglects  or 
refdses  to  move  the  court  in  that  behalf.  But  here  the  judg- 
ment of  nonsuit  appears  to  have  been  entered  immediately 
after  the  verdict  was  received,  and  this  we  are  iaolined  to 
regard  as  an  abuse  of  the  discretionary  power  which  we  con- 
cede is  Gonfened  upon  all  courts  to  dispatch  the  public 
buffluess. 

The  judgment  of  the  district  court  is  reversed,  with  costs, 
and  the  cause  is  remanded,  with  leave  to  defendant  to  move 
the  court  for  a  new  trial,  and  also  with  leave  to  plaintiff  to 
move  for  Judgment  on  the  verdict 

Setersed. 


Cook  v.  Biob. 

Dnvsa  town  sitb — UUe  under  aot  of  cangre$8.  A  bill  cannot  be  maintained 
to  Mi  aside  a  oonveyanoe  of  lands  in  the  city  of  Denver,  made  hy  tlie  pro- 
bate jndge  of  Arapahoe  county  pnrsaant  to  the  act  of  congress  of  May  28, 
1864, "  for  the  relief  of  the  citizens  of  Denver  "  (13  Stat,  at  Large,  94),  to 
an  actual  occnpant  and  owner  of  improvements  npon  the  lands  so  con 
Teyed  by  one  who  has  never  occupied  or  improved  such  lands. 

JuKiSDiOTiDN  of  prxibate  Judge  in  town  Hie  cane.  Where  lands  have  been  con- 
veyed lyy  a  probate  Judge  of  Arapahoe  county,  pursuant  to  the  act  of  con- 
gress of  Hay  28, 18G4, "  for  the  relief  of  the  dtisensof  Denver  "  (13  Stat. 
at  Large,  94).  his  successor  in  office  has  no  title  to  the  lands  so  conveyed, 
and,  therefoTe.  no  power,  under  the  act  of  assembly  (B.  S.  022),  to  proceed 
In  a  summary  manner  to  hear  -and  determine  oontroversies  affecting  the 
title  to  SQeh  landa 

BrroT  to  District  Oourt^  Arapahoe  OouvJty. 
TnB  bill  was  brought  to  the  January  terra,  A.  D.  1869. 
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Complainant  charged  that  on  the  38th  day  of  May,  1864| 
and  the  6th  of  May,  1866,  he  was  the  actnal  occupant  of 
lots  24,  25,  26  and  27,  in  block  E,  in  the  east  division  of  the 
city  of  Denver,  and  the  bona  fide  owner  of  one'  undivided 
half  thereof,  and  of  the  improvements  thereon  ;  that  H.  B. 
Hunt  owned  the  other  undivided  half ;  that  oh  the  6th  of 
May,  1865,  James  Hall,  in  pursuance  of  the  act  of  congress, 
approved  May  28,  1864,  *'for  the  relief  of  thecitizeufs  of 
Denver,"  entered  the  tract  of  land  in  which  said  lots  are 
located,  in  trust  for  the  several  use  and  benefit  of  the  right- 
ful occupants  of  said  land,  and  the  bona  fide  owners  of  the 
improvements  thereon  ;  that  on  the  20th  day  of  June,  A. 
D.  1865,  complainant  and  said  Hunt  filed  with  said  Hall, 
probate  judge  of  Arapahoe  county,  their  claim  for  title  to 
said  lots  in  pursuance  of  the  act  of  assembly,  entitled  ^^  An 
act  prescribing  rules  and  regulations  for  the  execution  of 
the  trust  arising  under  the  act  of  congress  aforesaid," 
approved  March  11,  1864 ;  that  on  the  8th  of  June,  1866, 
Isaac  N.  Campbell  also  filed  his  claim  for  title  to  said  lots, 
and  that  on  the  8th  of  August,  1865,  the  city  of  Denver 
filed  its  claim  for  title  to  the  same  lots  ;  that  on  the  24th  of 
January,  1868,  complainant  sold  and  conveyed  said  lots  to 
Edward  Chase  ;  that  on  the  24th  of  June,  1868,  Chase  sold 
and  conveyed  said  lots  to  William  R.  and  Hiram  P.  Ford; 
that  on  the  9th  of  December,  1868,  the  Fords  sold  and  con* 
veyed  said  lots  to  complainant ;  that  on  the  24th  of  January, 
1868,  the  said  Hunt  sold  and  conveyed  his  interest  in  said 
lots  to  complainant ;  that  on  the  4th  of  March,  1868,  one 
William  Hodge,  the  complainant,  the  said  Hunt  and  the 
city  of  Denver,  each  withdrew  their  claim  of  title  in  favor 
of  the  said  Edward  Chase ;  that  there  then  remained  only 
the  claim  of  the  said  Edward  Chase,  and  of  the  said  Isaac  N. 
Campbell,  to  said  lots;  that  proceedings  were  instituted 
before  the  probate  judge  to  determine  the  right  of  the  said 
respective  claimants  on  the  27th  of  January,  1888,  in  which 
all  parties  were  duly  served  with  notice,  and  that  on  the 
5th  of  March,  1868,  a  final  decree  was  entered  in  favor  of 
the  s  dd  Edward  Chase,  in  pursuance  of  which  on  the  2l8t 
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tlay  of  December,  1868,  the  probate  judge  executed  a 
deed  to  said  complainant  for  said  lots;  that  on  the  23d 
of  August,   1867,  Omer  O.   Kent,  being  then  probate  judge  j 

and  successor  in  the  said  trust  to  the  said  Hall,  executed  a  i 

conveyance    for    said    lots    to    Alonzo    Rice,    the    defendant;  | 

that  Rice  was  never  in  possession  of  the  lots,  and  never  had 
nnv  interest  therein,  prior  thereto;   that  he  never  filed   any 
claim  of  title  to  the  said  lots  with  the  said  probate  judge; 
iliat  the  deed  made  by  said  Kent  to  said  Rice  was  without 
authority    of   law;    that   the    said    Kent,    as    probate    judge, 
iiever  took  any  testimony  as  to  the  right  of  the  said  Rice  to 
the  said  lots;   that  no  notice  was  given  of  any  trial  before 
said  judge,  nor  was  any  trial  had,  as  to  the  right  of  the  said 
Rice  to  said  lots;  and  that  neither  the  complainant,  nor  any 
of  his  grantees,  ever  had  any  notice  of  the  claim  of  the  said 
Rice  to  said  lots,  or  of  any  conveyance  thereof  to  him  by 
said   Kent,  until  after  said   Rice  filed   his   deed  for  record, 
I>ecember  24,   1868;  that,  since  the  28th  May,   1864,  com- 
plainant  and   his  grantees  have  been   in   possession   of   said 
lots,  and  the  bona  fide  owners  of  improvements  thereon  un- 
til the  20th  December,  1868,  when  the  said  Rice  wrongfully 
took   possession.     The    complainant   has   paid   taxes    assessed 
against  said  lots  for  four  years  last  past;  that,  on  the  Slst 
August,  1867,  said  Kent  conveyed  to  his  successor  in  office, 
Jacob  Downing,  all  the  lands  entered  by  said  Hall  not  re- 
son-ed,    and    which   had    been    previously    conveyed    by    said 
Hall  to  him;  that,  prior  to  the  24th   December,   1868,   the 
said  Downing  had  no  notice  of  any  conveyance  by  said  Kent 
to  said  Rice. 

The  oath  to  the  answer  was  waived.  The  prayer  of  the 
bill  was,  that  the  deed  from  Kent  to  Rice  might  be  canceled, 
and  the  latter  enjoined  from  disturbing  complainant's  pos- 
session. 

The  answer  admits  the  entry  of  the  land  by  Hall;  that 
Isaac  X.  Campbell  filed  his  claim  for  title  on  the  8th  June, 
1865;  that  Omer  O.  Kent  was  the  successor  in  office  of  the 
said  Hall;  and  that,  on  the  23d  August,  1867,  Kent  conveyed 
to  defendant  the  lots  in  controversy.     Defendant  avers  that 
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he  purchased  the  lots,  and  the  improvements  thereon,  of 
Isaao  N.  Campbell,  on  the  7th  day  of  June,  1866,  and  that 
he  thereafter  remained  in  possession  of  the  same;  that  he 
had  placed  upon  the  lots  improvements  of  the  value  of  $1,600. 
The  other  allegations  in  the  bill  were  expressly  denied,  in 
some  instances,  and  in  others  defendant  disclaimed  any  knowl- 
edge, and  demanded  proof. 

Complainant  put  in  evidence,  before  the  master,  a  trans- 
cript of  proceedings  before  Jacob  Downing,  probate  judge, 
showing : 

1.  A  summons  issued  to  the  sheriff,  or  any  constable  of 
Arapahoe  county^  commanding  him  to  summon  Edward 
Chase,  Isaac  N.  Campbell,  and  the  city  of  Denver,  to  appear 
before  the  probate  court,  on  the  7th  day  of  February,  1868, 
to  make  their  proofs  and  allegations  respecting  their  claims 
to  lots  described  in  the  bill,  which  summons  was  dated  Jan- 
uary 27,  1868. 

2.  A  return  of  service  upon  Edward  Chase  and  William 
R.  Ford,  alderman,  and  "not  found"  as  to  Campbell,  dated 
January  SO,  1868,  and  signed  W.  J.  Benton,  constable. 

3.  An  affidavit  of  Edward  Chase,  filed  January  31,  1868, 
setting  forth  that  Isaac  N.  Campbell  cannot,  upon  due  in- 
quiry, be  found,  and  that  service  cannot  be  had  upon  him. 

4.  A  certificate  of  Fred.  J.  Stanton,  showing  a  publication 
of  notice  to  Isaac  N.  Campbell,  in  the  weekly  Denver  Gazette, 
for  four  successive  weeks,  the  said  notice  requiring  the  said 
Campbell  to  appear  at  the  office  of  the  probate  judge,  and 
present  his  proof  concerning  said  lots,  on  the  5th  March, 
1868. 

6.  The  default  of  said  Campbell,  and  the  decree  of  the 
court  entered  March  6,  1868,  awarding  the  lots  to  Chase. 

Cojnplainant  also  put  in  evidence  a  deed  from  William  K. 
and  Hiram  F.  Ford  to  himself,  dated  December  19, 1868,  for 
the  lots  in  controversy ;  also  a  deed  for  the  same  lots  from 
Jacob  Downing,  probate  judge,  to  complainant,  dated  Decern, 
ber  21,  1868 ;  also,  a  claim  of  title  of  Hamilton  R.  Hnnt  and 
Charles  A.  Cook  to  the  same  lots,  filed  with  the  probate 
judge. 
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The  complainant  testified,  in  his  own  behalf,  that  he  had 
paid  taxes  npon  the  property  described  during  a  period  of 
four  or  five  years.  No  evidence  was  given  to  show  that  the 
complainant^  or  any  of  his  grantors,  had  ever  occupied  the 
premises,  or  made  any  improvements  thereon. 

Defendant  gave  in  evidence  a  deed  from  John  Dalton  to 
Isaac  N.  Campbell,  dated  August  8,  1864,  conveying  prop- 
erty described  as  follows :  "The  house  and  seven  lots  front- 
ing on  Wynkoop  street,  now  occupied  by  me,  in  the  east 
division  of  the  city  of  Denver."  Also  the  claim  of  title  filed 
with  the  probate  judge  by  said  Campbell,  on  the  8th  of  June? 
1866,  for  the  property  described  in  the  bill;  also,  a  deed  from 
Isaac  N.  Campbell  to  Alonzo  Rice,  dated  June  7,  1866,  for 
the  property  described  in  the  bill;  also,  a  deed  from  Omer 
O,  Kent  to  Alonzo  Rice,  for  the  same  property,  dated  Au- 
gust  27,  1867. 

Several  witnesses  testified  to  the  occupancy  of  the  prop- 
erty by  Dalton,  Campbell,  and  the  defendant,  successively,  * 
from  and  after  the  year  1860. 

Upon  the  hearing,  the  bill  was  dismissed,  and  the  com- 
plainant sued  out  this  writ  of  error. 

Messrs.  Browne  &  Putnam,  for  plaintiflFin  error. 
Messrs.  Miller  &  Markhau,  for  defendant  in  error. 

BsLFORD,  J.  The  bill,  in  this  case,  was  filed  to  set  aside 
a  deed  executed  by  Omer  0.  Kent,  probate  judge,  etc.,  to 
Alonzo  Rice.  Issue  was  joined,  cause  referred  to  a  master 
to  take  proof,  and  on  the  final  hearing,  a  decree  was  entered 
dismissing  the  bill.  The  land  in  controversy  is  a  part  of 
the  Denver  town  site,  entered  by  James  Hall,  for  the  benefit 
of  the  actual  occupants,  and  owners  of  improvements 
thereon. 

The  evidence,  I  think,  clearly  establishes  the  following 
facts:  First  That  one  John  Dalton  entered  upon  this 
land  in  1860,  erected  a  house  or  cabin,  and  occupied  it  with 
his  family  until  1863;  he  then  conveyed  it  to  Isaac  N.  Camp- 
bell, who  entered  into  occupation,  and    resided  with  his 
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family  until  April,  1865.  Campbell  placed  some  additional 
improvements  on  the  property,  and  on  the  7th  day  of  June, 
1866,  conveyed  these  lots  to  Rice,  who,  it  appears,  has  been 
in  possession  ever  since,  and  paid  the  taxes  on  the  same. 
It  further  appears,  that  on  the  6th  day  of  May,  1865,  Hall, 
probate  judge,  etc.,  entered  the  land,  and  on  the  7th  day  of 
June  following,  Campbell  made  his  filing,  and  aske^  for  a 
deed.  No  deed  was  made  to  Campbell;  Rice,  as  his  gran- 
tee, however,  received  a  deed  from  Kent. 

It  appears  further,  that  Rice  has  placed  on  this  property 
improvements,  'amounting  in  value  to  the  sum  of  $3,000. 
There  is  nothing  in  the  record  to  show  that  the  complainant 
ever  was  in  the  occupation  of  this  property,  or  that  he  ever 
placed  any  improvements  thereon. 

The  trust  closed  on  the  day  the  entry  was  made  by  Hall, 
and  if  the  complainant  was  not  in  the  actual  occupation  of 
the  property,  or  the  owner  of  the  improvements  thereon,  at 
that  time,  he  certainly  cannot  be  regarded  as  a  beneficiary 
of  the  trust.  The  only  thing  in  the  record  upon  which  any 
claim  in  favor  of  the  complainant  could  be  based,  is  the 
filing  he  made;  but  even  the  date  of  this  is  undisclosed. 
Whether  it  was  before  or  after  that  of  Campbell,  is  a  matter 
of  conjecture. 

In  his  testimony  he  does  not  assert  that  he  ever  occupied 
the  land,  or  erected  improvements  on  the  same.  This,  cer- 
tainly, is  a  very  weak  showing  to  be  made  by  one  who  asks 
a  court  to  divest  another  of  property,  whose  possession, 
through  his  grantors,  and  himself,  reaches  back  to  1860. 

Great  stress  is  laid  on  certain  proceedings  had  in  the  pro- 
bate court,  before  one  Jacob  Downing,  probate  judge, 
wherein  Edward  Chase  appears  as  complainant,  and  Isaac 
X.  Campbell  appears  as  respondent,  and  in  which  proceed- 
ing it  was  adjudged  that  Chase  was  the  owner  of  this  prop- 
erty. Prior  to  the  election  of  Downing,  Kent  had  conveyed 
this  property  to  Rice;  indeed,  it  appears  that  Rice  had  been 
in  possession  of  this  property  for  some  eighteen  months 
])rior  to  the  commencement  of  this  action.  We  think  that 
Downing  had  no  power  to  adjudicate  between  these  parties. 
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Section  8,  B.  S.,  p.  622,  seems  to  limit  the  jurisdiction  of  the 
probate  judge  to  such  lands  as  shall  be  held  by  him.  It  is 
clear,  that  at  the  time  of  this  adjudication,  the  legal  title 
was  not  in  Downing.  His  predecessor  in  the  administration 
of  this  trust  had  parteil  with  the  title  to  Rice,  and  in  him 
the  l^al  title  was  vested.  We,  therefore,  attach  no  weight 
to  these  proceedings.  If  we  look  at  this  case  outside  of  the 
conveyance  made  by  Kent,  and  which  the  complainant,  in 
this  action,  seeks  to  set  aside,  we  find  the  equities  are  with 
the  respondent.  Dalton  entered  on  this  land  in  1860,  occu- 
pied it  until  1863;  was  succeeded  by  Campbell,  who  actually 
occupied  it  until  1865,  who  was  succeeded  by  Kice,  whose 
possession  has  been  continuous,  ever  since. 

From  the  record  it  does  not  appear  that  the  complainant 
ever  occupied  this  land,  or  erected  improvements  thereon. 
He  certainly  is  in  no  position,  upon  this  showing,  to  question 
the  title  of  the  respondent.  Affirmed. 

Toww-sme  TsraT — Actuaij  Occvva^ttb  are  entitled  to  lota  In  n  town  site  (Smith  r. 
«p<,  3  Colo.  105:  Adams  r.  Binkletf,  4  Colo.  248;  Axpen  v.  Aftprn  T.  d  L.  Co.  10  Colo. 
203i ;  and  after  a  deed  to  »och  occupant,  no  third  party  can  come  In  to  qnestion  whether 
all  the  reqnireaienta  to  perfect  the  title  have  been  compiled  with:  Adams  v,  Binkley,  4 
Colo.  148;  Murrap  ▼.  Hoh»on,  10  Colo.  4. 

Win  OF  EmsoB  WILL  Lza  to  decision  of  probate  court:  Vance  v.  RocktocUj  8  Colo.  243. 


MiLSAp  et  al.  V.  Stone. 

PmAcncE — olfjection  to  witness.  An  objection  to  a  witness,  upon  the 
ground  of  interest  In  the  event  of  the  suit,  cannot  be  made  after  he 
has  been  sworn  in  the  cause. 

P088B8SI01V — prima  facie  evidence  of  ownership.  Possession  of  a  tract 
of  land,  by  a  party  claiming  to  be  the  owner  in  fee,  is  prima  facie 
evidence  of  ownership.  ^ 

BviDBNOE  as  to  the  extent  of  plaintiiTs  claim.  If  the  plaintiff  In  eject- 
ment relies  upon  prior  possession  as  evidence  of  title,  a  deed  of  the 
premises  from  one  not  shown  to  have  had,  at  the  date  of  its  execu- 
tion, either  title  or  posseBsIon,  is  admissible  evidence,  In  connection 
with  proof  of  entry  and  occupation  under  it,  to  show  the  extent  and 
boundaries  of  the  premises  claimed. 

Evidence— presumption  as  to  continuance  of  tenancy.  Where  it  is  shown 
that  a  tenancy  exists.  In  absence  of  evidence  to  the  contrary,  it  will 
be  presumed  to  continue  as  long  as  the  tenant  remains  in  possession. 

Laxdijobd  aied  tenanp— a  tenant  is  estopped  to  deny  his  landlord's  title. 

In  an  action  of  ejectment  against  a  tenant  In  possession,  and  a  third 
party  to  whom  the  tenant  has  attorned,  a  deed  from  the  probate 
judge  of  Arapahoe  county,  made  to  such  third  party  during  the  con- 
tinuance of  tenancy,  will  not  defeat  the  landlord's  recovery. 

Vol.    II.— 18 
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Appeal  from  District  Oowrt^  Arapahoe  Cowiiy. 

£LiZABKTn  Stokb  brought  ejectment  against  William 
Milsap,  to  recover  the  possession  of  lots  16  and  16,  in  block 
23,  in  the  east  division  of  the  city  of  Denver.  One  trial  was 
had,  and  the  judgment  set  aside  upon  payment  of  costs. 
Thereafter,  Edward  Chase  and  Ellen  P.  Heatley,  and  several 
infant  heirs  of  Francis  P.  Heatley,  deceased,  were  admitted 
to  defend  with  the  said  MiUap,  Upon  the  second  trial, 
plaintiff  gave  in  evidence  a  deed  dated  March  7,  1866,  from 
Frank  Ripley  and  Phebe,  his  wife,  conveying  the  lots  men- 
tioned, to  plaintiff.  She  also  produced  testimony  tending 
to  prove  that  in  the  year  1867,  the  defendant  Milsap  took 
possession  of  the  premises  as  her  tenant,  and  that  he  had 
from  time  to  time  thereafter  paid  rent  to  her ;  that  he  had 
continued  in  the  occupation  of  the  premises  up  to  the  time 
of  trial,  which  was  in  the  month  of  May,  1872  ;  that  there 
was  a  house  upon  the  premises,  and  that  the  lots  were 
inclosed  with  a  board  fence  at  the  time  she  purchased  from 
Ripley,  which  house  had  been  occupied  by  Milsap.  The 
plaintiff  was  called  as  a  witness,  and  after  she  had  been 
sworn  in  chief,  counsel  for  defendant  asked  that  she  be 
sworn  upon  her  voir  dire^  which  was  denied.  Counsel 
then  objected,  that  she  was  not  competent  to  testify  under 
the  act  of  1870  (8  Sess.  63),  as  some  of  the  defendants  were 
infants ;  the  objection  was  overruled,  and  the  witness  was 
permitted  to  testify.  Defendants  gave  in  evidence  a  deed 
from  Jacob  Downing,  probate  judge  of  Arapahoe  county, 
to  the  defendant  Chase,  for  the  same  property,  dated  March 
6,  1868,  which  it  will  be  observed  was  after  Milsap  had 
entered  upon  the  premises  as  tenant  to  plaintiff ;  defend- 
ants also  gave  in  evidence  a  lease  of  the  same  premises  from 
the  defendant  Chase  to  the  defendant  Milsap,  dated  26th  of 
September,  1870,  and  for  the  period  of  six  months.  There 
was  no  evidence  to  show  occupancy  by  any  of  the  defend- 
ants except  Milsap. 
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Mr.  L.  B.  F&AsroE  and  Mr.  M.  A.  Rogers,  for  appellants. 
Mr.  M.  Bbitediot  and  Mr.  E.  L.  Smith,  for  appellees. 

BsLFORD,  J.  The  first  error  assigned  is  the  admission  of 
the  appellee  as  a  witness  in  her  own  behalf.  It  is  only 
necessary  to  say  that  no  objection  was  made  until  after  she 
was  sworn.  This  was  too  late,  the  rule  being  that  objection 
to  the  competency  of  witnesses  must  be  made  as  soon  as 
the  opportunity  to  present  it  occurs,  and  failure  to  make  it, 
at  that  time,  must  be  considered  as  a  waiver.  Donaldson  v. 
TayloTj  8  Pick.  390;  Snow  y.  BatoJiellar,  8  Cush.  513;  1 
Starkie  on  Ev.,  §§  12&-4. 

It  is  further  objected  that  the  appellee's  claim  of  title  in 
fee  set  out  in  the  declaration  is  not  sustained  by  the  proofl 
The  evidence  shows  that  Mrs.  Stone  purchased  this  prop- 
erty on  the  7th  day  of  March,  18fl6,  from  Frank  Ripley, 
and  entered  into  the  possession  of  the  same.  Although  it 
does  not  appear  that  a  patent  had  ever  been  obtained  from 
the  United  States,  yet  we  take  it  to  be  well  settled  that  in 
actions  of  ejectment  and  for  injuries  to  the  inheritance,  the 
possession  of  a  tract  of  land  by  a  party  claiming  to  be  the 
owner  in  fee  is  priiTia facie  evidence  of  his  ownership  and 
Bemn  of  the  inheritance,  and  throws  upon  his  adversary  the 
burden  of  rebutting  the  presumption  thus  raised.  Richard 
V.  Williams^  7  Wheat  59;  Keane  v.  CannovaUy  21  Cal.  291; 
Davis  V.  Easly^  13  111.  198. 

It  is  further  claimed  that  the  deed  from  Ripley  to  the 
appellee  was  inadmissible,  because  it  was  not  shown  that  at 
the  time  it  was  executed,  Ripley  was  in  possession  of  this 
property.  The  evidence  is  not  very  clear  on  this  subject. 
It  appears,  however,  that  atatime  anterior  to  the  execution 
of  this  deed,  Ripley  was  in  possession,  and  in  the  absence 
of  proof,  we  must  presume  that  his  possession  continued 
until  the  making  of  this  conveyance.  The  deed  was  prop- 
erly admitted  for  another  purpose.  Where  the  plaintiff  in 
ejectment  relies  upon  prior  possession  as  evidence  of  title,  a 
deed  of  the  premises  to  her  from  one  not  shown  to  have 
had,  at  the  date  of  its  execution,  either  title  or  possession. 
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is  a<lmissible  ovidonce  in  connect  ion  with  proof  of  entry 
v.nd  occupation  under  it  to  show  the  extent  and  boundaries 
of  the  premises  of  which  possession  was  claimed.  Keane 
V.  Cannovan,  21  Gal.  291.  It  is  insisted,  however,  that  the 
])laintiff  should  not  be  allowed  to  recover,  because  Chase 
had  a  deed  Jo  this  property  from  Downing.  But  little 
weight  can  be  attached  to  this  conveyance,  as  the  evidence 
shows  that  Milsap  entered  into  possession  as  a  tenant  to 
Mrs.  Stone.  He  paid  her  rent  and  recognized  her  as  his 
landlord.  It  is  true  that  he  aftei*ward  attorned  to  Chase  and 
took  a  lease  from  him,  but  this  cannot  be  allowed  to  affect 
the  rights  of  the  api)ellee.  A  tenancy  once  created  is  pre- 
sumed to  continue  so  long  as  the  tenant  remains  in  posses- 
sion. Wheelock  v.  Warschaiier,  21  Cal.  316.  A  tenant  is 
estopped  to  deny  his  landlord's  title  during  the  existence  of 
the  tenancy.  If  he  desires  to  set  up  title  in  somebody  else 
he  must  surrender  his  lease  and  abandon  his  possession. 
The  tenant  may  always  show  that  his  landlord's  title  had 
expired,  or  that  he  has  sold  his  interest  in  the  premises,  or 
that  it  is  alienated  from  him  by  judgment  and  operation  of 
law,  providing  the  tenancy  has  been  determined  or  expired, 
but  until  this  happens  he  cannot  be  heard  to  question  his 
landlord's  title.  Nor  is  Chase  in  any  better  position.  Mil- 
sap  could  enter  into  no  arrangements  with  Chase  that  would 
impose  on  this  land  any  burden  or  diminish  any  rights  the 
appellee  had.  To  permit  such  an  arrangement  would  be  to 
give  our  sanction  to  any  collusion  or  fraud  which  a  tenant 
might  desire  to  engage  in  or  practice.  If  Chase  has  title  to 
this  property  he  must  assert  it  through  some  other  channel 
than  the  tenancy  of  Milsap. 

It  is  proper  to  allude  to  an  objection  made  in  connection 
with  the  deed  from  Ripley  to  Mrs.  Stone.  In  addition  to 
the  acknowledgment  which  was  taken  before  a  proper 
officer,  the  execution  of  the  deed  is  attested  by  certain  wit- 
nesses and  it  is  claimed  that  these  witnesses  should  have 
been  called  to  prove  its  execution.  There  is  nothing  what- 
ever in  this  objection.  Section  19,  R.  S.,  page  212,  provides 
for  the  admission  in  evidence  of  deeds  acknowledged  before 
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competent  officers.    The  acknowledgment  in  this  form  is 
sufficient  without  additional  proof. 

There  are  some  other  errors  assigned,  but  no  notice  is 
taken  of  them  by  counsel,  and  we  do  not  deem  it  necessary 
on  tiiat  account  to  examine  them.  Affirmed. 

TmsiAMT  EsTOPncD  TO  DXNT  Lawdiobd's  TiTLB:  Amokt  V.  Woodward,  4  Colo.  2601 


WssTJERN  Dkion  Telegbaph  Co.  V.  Eysbb.  . 

PtBAlMira — nul  Hd  carporaiion.  A  defendant  sued  as  a  corporation  cannot 
doBj  its  own  existence,  either  in  abatement  or  in  bar.  If  it  is  not  a  corpo* 
ntion,  it  cannot,  as  sncb, appear  and  plead* 

OOHTBIBDTOBT  HBaLXOSNCB^tn  e€ue  agoinst  a  telegraph  company^  to  recoyer 
for  injuries  resulting  from  the  act  of  defendant's  serrants  in  suspending  a 
wire  over  and  aeroas  a  pubfie  street  in  a  city,  the  plaintifTs  right  to  recover 
Is  not  afifoeted  bj  liis  Iiaving  contributed  to  his  injury,  unless  he  was  in 
fault  in  so  doing. 

Thertfore,  the  ehargirihBX  it  must  appear  "  that  the  culpable  negligence  of  the 
plaintiff  did  not  contribute  to  occasion  sucli  injury ;  that  is  to  say,  that  the 
plaintiff  himself  did  not,  on  the  occasion  complained  of,  omit  to  exerdse 
inch  effort  and  caution  to  avoid  the  accident  and  injury  as  a  man  of  ordin- 
ary prudence  and  circumspection,  placed  in  the  same  circumstances,  wouJd 
have  exercised,  was  correct." 

CoRFOaATlONS— -Jto^^  in  tort  as  natural  persona.  Corporations  are  liable  in 
aetiona  of  tort  in  the  same  way,  and  to  the  same  extent,  as  natural  persons, 
and  exemplary  damages  may  be  awarded  against  them  in  such  actions. 

Snmplarp  damages  for  gross  negligence.  In  an  action  against  a  telegraph 
company  to  recover  damages  resulting  from  an  injury  occasioned  by  the 
gross  negligence  of  defendant's  servants,  exemplary  damages  may  be 
awarded. 

NioijOBHGB — degrees  of.  The  distinction  formerly  observed  as  to  slight, 
ordinary  and  gross  negligence  is  of  doubtful  utility. 

Whaiis gross.  But,  however  that  may  be,  if  a  telegraph  company,  engaged 
in  constructing  its  line  through  a  public  and  frequented  street  of  a  city, 
allow  its  m  ire  to  remain  suspended  across  the  street  in  a  manner  which 
obstructs  travel,  without  guards,  flags,  or  other  notice  to  the  pablic  of  the 
obstnictipn,  it  is  guilty  of  gross  negligence. 

XamtUGTlOKB  TO  THB  JUBT—  OS  to  groBS  negligence.  The  evidence  being  sub- 
mitted to  the  Jury  to  find  the  facts  upon  which  gross  negligence  is  predi- 
cated, they  may  be  instructed  to  award  exemplary  damages,  proportioned 
to  the  nature  and  extent  or  cliaracter  of  the  injury. 

PsmciPAL  AUD  AQENT — ocU  ofoffleers  of  corporations.    Evidence  showing  that 

•  See  TTie  Jfud  Oreek  1>rainino  Co.  v.  The  SCaU  ex  reL  Motley  et  aL«  48  Ind.  S3S. 


Digitized  by 


Google 


142  Western  Union  Tel.  Co»  v.  £t6SB.     [Feb.  T,, 

a  telegiapli  line  was  pat  up  by  the  direction  of  peraona  acting  as  superin- 
tendents of  defendant's  lines^  and  tliat  it  was  paid  for  by  one  of  such  per- 
sons, and  subsequently  used  by  the  company,  will  support  a  finding  that 
the  work  was  done  by  defendant,  and  that  the  persons  employed  were  act- 
ing within  the  scope  of  their  authority,  although  there  was  some  eyidenoe 
to  show  that  a  railroad  company  was  also  hiterested  In  the  line. 

Obdikakcss — toshatc  ttreeU,  and  upon  quenHon  of  negligonee.  In  an  action 
against  a  telegraph  company,  to  recoyer  for  injuries  resulting  from  an  ob- 
struction placed  in  a  street  of  a  dty  by  the  servants  f  the  company,  ordi 
nances  of  the  city  are  admissible  evidence  to  show : 

1.  That  the  place  obstructed  was  a  public  street. 

9.  Thai  such  obstruction  was  forbidden  by  law,  and  hence,  that  the  company 
was  guilty  of  negligence. 

Appeal  from  Dist/rict  Courts  Arapahoe  County. 

The  aotion  was  on  the  case,  and  the  plaintiff  alleged  that 
on  the  18th  of  April,  1870,  the  defendant,  being  a  body  cor- 
porate, was  engaged  in  constracting  a  telegraph  line  along 
P  street  and  across  Blake  street,  which  were  public  thorough- 
fares in  the  city  of  Denver ;  that  at  and  near  the  corner  of 
said  F  and  Blake  streets,  the  said  defendant,  its  agents, 
servants  and  superintendents,  unlawfully,  wrongfully,  and 
without  proper  and  due  care  and  diligence,  placed,  stretched 
and  strung  a  wire  across  said  Blake  street  at  the  height  of 
eighteen  inches  above  the  level  of  said  street,  and  that  said 
wire  was  permitted  to  remain  in  that  position  for  the  space 
of  one  hour,  during  which  time  the  plaintiff  riding  along 
said  street  on  horseback,  with  reasonable  care  and  speed, 
became  entangled  in  the  said  wire  and  was  thrown  from  his 
horse  and  seriously  wounded  and  injured  and  thereby  dis- 
abled for  two  months  to  his  damage,  etc. 

The  defendant  pleaded,  1st  The  general  issue ;  2d.  That 
the  defendant  was  not  at  the  commencement  of  the  suit, 
nor  at  time  of  the  committing  of  the  supposed  grievances, 
and  is  not  now  a  corporation  as  alleged ;  8d.  That  at  the 
time  of  the  supposed  grievances,  the  said  plaintiff  was  riding 
carelessly,  negligently,  etc.,  and  that  the  injuries  occurred 
through  his  misconduct,  and  not  by  the  fault  of  the.  defend* 
ant ;  4th.  That  the  city  of  Denver  was,  by  its  charter, 
charged  with  the  care  and  control  of  its  streets,  and  that  the 
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city  was  primarily  liable  to  plaintiff.  A  demurrer  was 
sustained  to  the  second,  third  and  fourth  pleas,  and  the 
trial  was  upon  the  general  issue.  The  third  and  fonrth 
pleas  were  not  noticed  in  argument  or  in  the  opinion  of  the 
court. 

As  to  the  party  or  i)erson8  by  whom  the  line  was  con- 
structed, bat  one  witness  testified  at  the  trial,  and  his  testi- 
mony upon  that  point  is  given  entire.  B.  F.  Woodward 
having  stated  that  he  had  knowledge  of  the  line,  also  stated 
the  work  was  being  done  by  a  force  under  Geo.  J.  Washburn. 
Washburn,  I  suppose,  was  nnder  my  charge.  DiflScult  to 
say  for  whom  I  was  then  acting ;  can't  answer  that  to  my 
own  satisfaction.  The  labor  of  putting  up  wire  was  paid 
for  by  me,  and  I  jeas  reimbursed  by  money  from  St.  Louis 
from  R.  C.  Clowrey. 

Can't  say  who  Clowrey  acted  for  in  paying  this.  I 
reported  to  Clowrey  expenses  incurred  in  building  wire- 
Did  so  at  direction  of  Hibbard  of  Omaha*  I  had  suggested 
to  Hibbald  that  I  could,  to  advantage,  use  a  force  here  to 
expedite  building  this  line.  A  party  was  already  building 
it  from  the  east,  and  General  Palmer  had  suggested  his 
sending  wire  and  insulators  to  Denver,  if  I'd  make  up  a 
party  here.  I  laid  the  matter  before  Hibbard,  and  received 
tel^ram  to  proceed.  Hibbard  was  over  me  as  superin- 
tendent of  the  third  district  of  the  Western  Union  Telegraph 
Company.  He  directed  me  to  report  to  Clowrey.  I  did 
make  the  report  to  Clowrey  in  pursuance  of  that  instruc- 
tion. Clowrey  settled  the  bill.  I  had  already  received  the 
money  covering  these  expenses.  I  received  it  from  Clowrey 
by  express.  Some  part  of  the  money  was  sent  through  Mr. 
Johnson  (of  the  Artesian  well  at  Kit  Carson).  Don't  know 
in  what  capacity  Clowrey  was  acting.  Hibbard' s  jurisdic- 
tion did  not  extend  to  this  territory.  I  am  under  jurisdic- 
tion of  Hibbard,  but  not  under  Clowrey.  There  was 
authority  from  Hibbard  to  me  to  do  something  outside  of 
his  district  Know  Clowrey  is  superintendent  of  second  dis- 
trict, becabse  I  have  understood  so.  At  this  time  I  had 
charge  of  the  second  division  of  third  district  of  defendant's 
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lines— that  embraced  the  city  of  Benver.  Had  been  acting 
for  the  defendant  in  that  capacity  for  about  a  year ;  not 
before  that  in  that  capacity,  bat  in  another  capacity.  I  had 
charge  of  Denver  office  previous  to  that  for  a  few  years. 
Have  had  charge  of  the  interests  of  the  defendant  in  Denver 
since  October,  1863,  in  one  capacity  and  another.  After 
the  wire  was  erected,  it  was  operated  very  soon  after— two  or 
three  weeks.  It  was  operated  mainly  by  operators  of  rail- 
road company.  We  had  the  wire  in  our  office.  The  ope- 
rators in  my  office  operated  it  there.  Whatever  proceeds 
there  may  have  been,  went  into  the  general  receipts  of 
defendant's  office  in  the  city  of  Denver.  I  was  present  at 
the  time  of  the  erection  of  the  wire  near  the  crossing  of  P 
and  Blake  ;  saw  the  erection  of  a  portion  of  it. 

Several  questions  were  here  asked  the  witness  concerning 
a  paper  alleged  to  be  a  copy  of  a  contract  between  the 
Union  Pacific  Railroad  Company  Eastern  division,  and 
defendant.  Nothing  was  drawn  out  respecting  the  contents 
of  the  contract,  nor  was  the  contract  itself  put  in  evidence. 
It  will  be  observed  that  the  court  did  not  regard  the  objec- 
tions tj3  the  questions  as  material,  because  neither  the  con- 
tract or  its  contents  were  put  in  evidence.  The  witness 
afterward  stated :  Two  or  three  weeks  after  the  erecting  of 
this  wire  the  proceeds  of  it,  if  any,  went  into  general  ac- 
count of  the  office  of  defendant  here,  of  which  I  am  in 
charge.  The  proceeds  are  stiU — that  is  any  pay  business  we 
send  over  that  line — goes  into  the  general  receipts  of  that 
office — ^if  we  send  any  pay  business  over  that  line — think 
there  has  been  pay  business  sent  on  the  line  since  its  erec- 
tion. That  particular  line  was  taken  down  shortly  after  the 
completion  of  the  railroad.  So  long  as  it  was  operated  this 
condition  of  things  continued  The  line  was  taken  down  by 
a  force  sent  here  from  the  east;  don't  know  particularly 
who  sent  them;  have  no  positive  knowledge  as  to  Mr. 
Clowery's  official  position.  I  have  corresponded  with  him 
and  addressed  him  as  superintendent  of  the  second  district ; 
have  had  such  correspondence  for  the  last  two  and  a  half  or 
three  years ;  that  correspondence  was  by  letter  and  telegram. 
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The  tel^^rams  may  have  been  sent  over  defendant's  linee. 
We  send  messages  over  any  line  that  is  working.  I  caLUot 
say  that  I  have  ever  sent  any  myself ;  have  addressed  mes- 
sages to  him  and  put  them  on  file,  and  they  have  been  sent 
either  by  way  of  Omaha  or  Kansas  City ;  snch  messages 
may  have  been  sent  half  a  dozen  times  ;  can't  say  how  often ; 
the  line  by  way  of  Omaha  is  part  of  defendant's  line ;  think 
the  line  was  operated  both  by  the  Denver  office  of  defendant 
and  by  the  Construction  Company  of  the  Kansas  Pacific 
Bailroad  Company. 

On  cross-examination  the  witness  stated  that  he  sold 
Gfeneral  Palmer  seventy-five  or  eighty  miles  of  wire;  that  it 
was  put  up  for  the  benefit  of  the  Construction  Company  of 
the  Kansas  Pacific  Railroad  Company.  I  never  heard  any 
objection  to  its  being  used  by  our  company.  The  wire  was 
nm  into  two  offices  in  Denver.  Till  it  was  taken  down  that 
wire  was  the  wire  of  the  railroad  company.  Hibbard  was 
saperintendent  of  the  third  district.  I  know  this  only  be- 
caase  I  communicated  with  him  as  such.  I  suppose  my 
appointment  comes  indirectly  through  Hibbard.  The  ap- 
poiatment  was  made  by  Hibbard  through  the  recommenda- . 
tion  of  his  superior  officer,  General  Stager.  Hibbard' s 
general  authority  wouldn't  extend  into  the  territory  when 
the  wire  was  put  up.  His  authority  only  extends  to  Den- 
ver city.  It  included  Denver  city.  My  authority  as 
general  superintendent  didn't  authorize  me  to  erect  this  line 
then— my  authority  is  only  to  look  after  the  general  inter- 
ests of  the  company  within  a  specified  district.  I  have 
the  employment  of  operators  and  the  general  charge  of 
officers  in  the  sub-district  and  also  the  general  repairs  of  the 
line.  As  superintendent  of  the  district  I  have  no  control 
over  this  wire  furnished  by  the  Kansas  Pacific  Railroad, 
excepting  that  as  a  rule  all  branch  offices  are  subject  to  the 
principal  office  in  the  city  where  located,  and  if  I  knew  of 
any  violation  of  the  rules  of  the  company  by  operators  in 
General  Palmer's  office,  it  would  be  my  duty  to  report  it  to 
the  officers  of  the  company,  though  I  might  not  have  any 
aathoriiy  to  report  it.    Defendant  here  asked 
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Q.  ^^  You  state  Glowrey  was  superintendent  of  the  seoond 
distriot  in  which  this  wire  was ;  how  do  you  know  this,  of 
your  own  knowledge  or  by  hearsay  ? 

A.  "  I  never  saw  his  credentials;  I  only  know  he  is  reoog« 
nized  as  such;  I  have  no  positive  knowledge  that  defendant 
recognized  him  as  such;  I  supposed  him  to  be  such;  when  I 
speak  of  two  lines  on  which  I  corresponded  with  Crowley,  I 
mean  the  two  lines  by  way  of  Omaha  and  on  the  Kansas 
Pacific  Railroad;  I  suppose  the  line  on  the  Kansas  Pacific 
Railroad  was  built  by  that  company;  I  know  that  I  sold  wire 
to  General  Palmer  for  the  line  on  the  Kansas  Pacific  Railroad; 
the  insulators  were  sent  from  the  east;  General  Palmer  made 
the  contract  for  the  poles;  donH  know  who  sent  the  insu- 
lators,  at  least,  who  paid  for  them;  that  part  of  the  line 
from  Cheyenne  to  Omaha  is  the  defendants';  that  part  of 
the  line  from  Cheyenne  to  Denver  belongs  to  the  United 
States  and  Mexico  Telegraph  Company;  this  line  was  taken 
down  by  a  party  coming  from  the  east;  I  have  no  positive 
knowledge  who  paid  the  expense;  I  suppose  1  know;  the 
wire  was  taken  down  by  George  Macy  who  was  the  line 
builder  and  repairer;  it  was  taken  down  by  nobody  in  my 
employ;  it  was  taken  down  in  order  'to  change  the  route; 
the  line  was  built  originally  for  some  distance  east  of  Den- 
ver on  wagon  road,  and  when  the  railroad  was  completed,  a 
line  was  finished  through  on  that  and  then  this  wire  was 
taken  down  and  piled  up  at  the  junction  of  the  Kansas! " 
Pacific  Railroad;  the  wire  taken  down  was  the  same  I  sold; 
a  portion  of  it;  no  positive  knowledge  as  to  Palmer's  rela- 
tion to  railroad  company;  he  acted  as  sui)erintendent  of 
construction.  Upon  re-examination,  witness  stated  that  he 
had  no  positive  information  as  to  who  employed  Macy;  he 
also  stated  that  he  supposed  the  defendant  operated  the 
line  because  the  railroad  company  had  no  power  to  maih 
tain  a  commercial  line.    He  also  stated  : 

We  operated  it  and  received  proceeds,  furnished  battery 
for  operating  line,  and  operated  it  by  permission  of  the 
railroad  company.  Arrangement  with  Palmer  for  building 
line  was  that  I  should  set  a  party  to  work  to  build  frotu 
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Denver  eastward.  It  was  in  porsoance  of  this  arraagemeut 
that  wire  was  being  pat  up  at  comer  Blake  and  F  streets, 
April  18,  1870. 

The  plaintiff  also  gave  in  evidence  that  he  was  riding  on 
Blake  street  in  the  city  of  Denver,  on  a  gentle  pony  in  an 
ordinary  trot,  and  that  when  he  came  to  F  street  his  horse 
became  entangled  in  a  telegraph  wire  and  became  nnman- 
ageable  and  fell  with  him  ;  that  he  was  thrown  npon  the 
gronnd  and  received  injuries  from  which  he  was  at  first 
insensible  ;  that  some  of  his  teeth  were  broken  out, 
Uood  was  discharged  from  the  mouth,  and  that  a 
contusion  was  inflicted  upon  the  right  knee  and  thigh,  from 
which  he  suffered  for  a  period  of  two  months;  that  his  thumb 
was  dislocated;  that  he  was  prevented  from  attending  to  his 
ordinary  business  for  a  period  of  forty  days,  and  was  com- 
pelled to  use  crutches;  that  he  incurred  a  physician's  bill  of 
$160,  which  he  had  promised  to  pay,  but  had  not  paid.  As 
to  the  speed  at  which  plaintiff  was  riding  at  the  time  of  the 
accident)  several  witnesses  testified  that  the  horse  was  going 
in  an  ordinary  trot,  and  others  stated  that  he  was  ia  a  gallop, 
and  that  the  horse  appeared  to  be  unbroken,  and  quite  un- 
manageable. It  was  also  in  evidence  that  Washburn  and 
Woodward  were  engaged  in  putting  a  telegraph  wire  upon 
poles,  at  the  crossing  of  Blake  and  F  streets,  and  that,  at  the 
time  of  the  accident,  the  wire  was  suspended  eighteen  inches 
or  two  feet  above  the  level  of  the  street,  to  which  position  it 
had  been  elevated  shortly  before  plaintiff  came  that  way; 
that  men  were  then  engaged  in  raising  the  wire  to  the  tops 
of  poles,  which  were  placed  for  the  purpose  of  supporting 
it;  that  there  was  no  unnecessary  delay  in  getting  the  wire 
up;  that  there  were  no  guards  or  signals  of  danger  to  the 
public  at  or  near  the  wire,  although  persons  in  that  vicinity 
called  out  to  plaintiff,  as  he  approached.  Plaintiff  himself 
testified  that  he  heard  such  call  just  as  he  struck  the  wire, 
but  not  in  time  to  stop  or  avoid  it;  that  Blake  street,  at  the 
point  where  the  accident  occurred,  was  a  public  thorough- 
fare, much  used  and  frequented;  as  much  as  any  place  in 
the  city. 
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Pursuaat  to  49th  section  of  the  charter  of  the  city  of  Den- 
ver (5  Seas.  103),  the  published  ordinances  of  the  city  were 
offered  and  received  in  evidence.  And  section  1  of  an  ordin. 
ance  concerning  streets  and  alleys  waa  read,  which  prohibits 
any  person  from  obstructing  any  street  or  alley  with  any 
building  material  or  other  thing,without  first  having  obtained 
the  permission  of  the  mayor;  also,  a  certain  other  ordinance 
fixing  and' establishing  the  grade  of  Blake  and  F  streets* 

The  defendant  presented  eighteen  prayers  for  instructions, 
none  of  which  were  given  in  the  language  used  by  him. 
Error  was  assigned  npon  the  refusal  of  the  court  to  give 
the  following : 

1.  That  the  burden  of  proof  is  upon  the  plaintiff  to  show, 
not  only  that  the  defendant  was  guilty  of  n^ligence,  but 
that  he  himself  was  not  guilty  of  negligence  or  carelessnesa, 
before  he  can  recover. 

.  2.  That,  if  the  jury  believe,  from  the  evidence,  that  the 
injury  to  the  plaintiff  in  this  case  was  the  result  of  the  fault 
or  negligence  of  the  plaintiff,  or  of  the  fault  or  negligence  of 
both  the  plaintiff  and  defendant,  without  any  intention  on 
the  part  of  defendant,  then  the  plaintiff  cannot  recover,  and 
the  jury  must  find  for  the  defendant. 

3.  That  the  defendant  in  this  case,  being  a  corporation,  is 
only  held  liable  for  ordinary  care  and  diligence  for  the  acts 
of  its  agents  or  servants,  and  if  the  jury  believe,  from  the 
evidence  in  this  cause,  that  ordinary  care  and  diligence  was 
used  in  putting  up  the  wire  at  the  time  and  place  where  the 
accident  occurred,  the  jury  should  find  for  the  defendant. 

4.  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff 
in  this  cause  contributed  to  bring  about  the  accident  in  this 
cause,  by  his  own  negligence  or  want  of  care,  then  they  must 
find  for  the  defendant,  even  though  they  should  believe,  from 
the  evidence,  that  the  defendant  had  also  been  guilty  of  neg- 
ligence or  want  of  ordinary  care. 

5.  That,  before  the  defendant  can  be  held  liable  for  the  in- 
jury complained  of  in  this  case,  it  was  incumbent  on  the  plain* 
tiff  to  prove  that  the  persons  engaged  in  stretching  the  wire 
across  Blake  street  were  the  servants  or  agents  of  the  defend- 
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ant,  and,  as  such  agents  or  servants,  wore  acting  within  the 
scope  of  their  authority  at  the  time  of  the  accident,  and,  if 
the  fact  has  not  been  satisfactorily  shown  to  the  jury,  they 
should  find  for  the  defendant. 

6.  That  the  fact  that  Mr.  Woodward  was  superintendent 
of  the  defendant,  in  charge  of  the  defendant's  lino  of  tele- 
frraph  south  of  Cheyenne,  and  the  defendant's  oflSce  in  Den- 
ver, is  not  sufficient  to  show  an  authority  from  the  defendant 
to  construct  and  stretch  a  wire  across  Blake  street,  at  the 
time  of  this  accident,  and  that,  in  this  case,  to  fix  the  liability 
of  the  defendant,  it  should  have  further  appeared  in  evidence 
that  Mr.  Woodward  was  acting  within  the  scope  of  his 
authority  in  the  construction  of  this  work,  and  further,  that 
the  jury  cannot  infer  an  authority  from  this  defendant  to 
Woodward  to  order  the  stretching  of  the  wire  across  Blake 
street,  from  the  fact  that  he  was  the  general  superintendent 
of  the  defendant,  in  charge  of  its  line  south  of  Cheyenne,  and 
its  ofiSce  in  Denver. 

8.  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff 
received  warning,  no  matter  from  what  source,  in  time,  so 
that  a  prudent  man  in  the  exercise  .of  ordinary  care  and 
diligence  could  have  averted  the  accident  and  failed  to  do 
so,  then  he  himself  is  at  fault,  and  the  jury  should  find  for 
the  defendant. 

9.  That  before  the  plaintiff  can  recover  in  this  action  he 
must  show  that  he  was  exercising  ordinary  care  and  dili- 
gence himself  to  avoid  accidents,  and  if  the  jury  believe, 
from  the  evidence,  that  such  ordinary  care  and  diligence 
was  not  used  by  him,  or  that  he  was  riding  at  such  a  gait 
and  in  such  a  manner  as  to  render  it  impossible  to  avoid 
danger  when  warned  of  it  in  time,  ot  that  his  horse  was  im- 
manageable  by  reason  of  such  gait  and  manner  of  riding, 
or  for  any  other  cause,  the  jury  will  find  for  the  defendant. 

12.  That  under  the  pleadings  in  this  case  it  is  necessary 
for  the  plaintiff  to  prove  that  the  defendant  is  a  corpo- 
ration, and  if  the  plaintiff  has  failed  to  prove  this  fact,  they 
will  find  for  the  defendant. 

The  court  charged  as  follows: 
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In  order  to  entitte  the  plaintiff  to  a  verdict  in  this  case  it 
is  incumbent  upon  Mm  to  establish : 

1.  That  the  injuries  complained  of  by  him  resulted  directly 
from  the  negligence  of  the  servants  or  agents  of  the  de- 
fendant while  engaged  in  doing  what  was  within  the  scope 
of  their  authority  and  agency  to  do. 

2.  That  the  culpable  negligence  of  the  plaintiff  did  not 
contribute  to  occasion  such  injury  :  that  is  to  say,  that  the 
plaintiff  himself  did  not,  on  the  occasion  complained  of,  omit 
to  exercise  such  effort  and  caution  to  avoid  the  accident'and 
injury,  as  a  man  of  ordinary  prudence  and  circumspectioa 
placed  in  the  same  circumstances  would  have  exercised. 

Before  the  jury  can  find  that  the  persons  who  erected 
the  wires  were  the  agents  of  the  defendant  and  acting  within 
the  scope  of  their  authority,  the  jury  must  be  satisfied  by 
the  evidence  that  the  said  persons  had  been  before  the  time 
thereof  directed  or  employed  to  erect  said  wires  by  the 
agents  or  officers  of  the  defendant,  or  some  of  them,  having 
authority  to  direct  the  construction  of  lines  of  wire  within 
the  district  containing  the  city  of  Denver.  If  the  jury  be- 
lieve, from  the  evidence,  that  the  persons  who  erected  the 
wires  had  not  such  original  authority,  then,  there  being  no 
evidence  in  the  case  which  will  warrant  the  inference  of  a 
subsequent  ratification  by  defendant,  the  jury  must  find  for 
the  defendant. 

3.  If  the  jury  believe  that  those  who  erected  the  wires 
had  authority  from  defendant  in  the  first  instance,  and  that 
said  wires  were  erected  in  a  negligent  manner,  and  that  the  * 
injuries  complained  of  by  plaintiff  resulted  in  any  degree 
from  this  negligence,  then  the  jury  will  also  consider 
whether  the  plaintiff  was  guilty  of  culpable  negligence 
which  contributed  to  produce  such  injuries. 

4.  And  if  the  injury  complained  of  resulted  without  neg- 
ligence of  the  defendant  or  from  the  negligence  of  the  de- 
fendant, and  the  culpable  negligence  of  the  plaintift',  as 
above  defined,  combined,  the  plaintiff  cannot  recovei*. 

5.  If,  before  the  alleged  accident,  the  plaintiff  was  called 
to,  or  warned,  by  persons  standing  near  the  vicinity,  whether 
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employees  of  the  defendant  or  not,  and  the  call  or  warning 
was  so  definite  as  to  apprise  hiin  of  the  existence  and  locality 
of  the  obstructions  alleged  to  have  occasioned  the  injury, 
and  came  in  such  time  that  the  plaintiff,  by  the  exercise  of 
such  care  and  effort  as  a  man  of  ordinary  prudence  in  the 
same  circumstances  would  have  exercised,  might  have 
tacaped  the  injury  complained  of,  and  if,  notwithstanding 
such  warning,  the  plaintiff  continued  his  progress,  then  the 
plaintiff  was  guilty  of  culpable  negligence. 

6.  In  determining  whether  plaintiff  was,  or  was  not,  guilty 
of  culpable  negligence,  the  jury  may  consider  the  rate  or 
gait  at  which  plaintiff  was  riding  at  the  time  and  place  at 
which  the  accident  is  alleged  to  have  occurred,  and  whether, 
with  reference  to  that  time  and  place,  the  rate  at  which 
plaintiff  was  riding  was,  or  was  not,  immoderate  or 
mireasonable. 

If  plaintiff  was  riding  at  a  rate  which  a  man  of  ordi- 
nary prudence  would  not  have  ridden  at  that  place  ^d 
time,  and  if  riding  at  no  faster  rate  than  a  man  of  ordinary 
prudence  at  that  time  and  place  would  have  ridden,  plain- 
tiff might  have  escaped  the  injury  complained  of,  then  plain- 
tiff was  guilty  of  culpable  negligence. 

7.  But  if  the  plaintiff  was  riding  at  a  rate  not  faster  than 
a  man  of  ordinary  prudence  and  circumspection  would  have 
ridden  at  that  time  and  place,  and  notwithstanding  the  warn- 
ing alleged  to  have  been  given  could  not  have  checked  his 
speed  by  the  exercise  of  such  exertion  as  a  man  of  ordinary 
prudence  would  have  exercised  upon  the  same  warning  and 
ill  the  same  circumstance,  then  the  plaintiff  was  not  guilty  of 
culpable  negligence  in  omitting  to  heed  such  warning. 

8.  In  determining  whether  plaintiff  was  or  was  not  guilty 
of  culpable  negligence  contributing  to  the  injury  complained 
of,  the  jury  may  also  consider  whether  the  horse  ridden  by 
plaintiff  was  well  broken  and  manageable,  or  otherwise. 

9.  If  the  plaintiff  was  riding  an  unbroken  or  unmanage- 
able horse  in  a  crowded  thoroughfare,  and  the  accident  to 
plaintiff  resulted  from  the  inability  of  plaintiff  to  check  his 
speed  by  reason  of  such  unmanageability,  and  if  the  plain- 
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tiff,  after  the  alleged  warning  given,  might,  by  the  exercise 
of  such  effort .  as  a  man  of  ordinary  prudence  would  have 
exerted  under  like  circumstances,  have  checked  his  speed, 
had  the  horse  been  a  well  broken  and  manageable  horse,  then 
the  plaintiff  cannot  recover. 

10.  If  the  defendant's  agents  and  servants,  acting  within 
the  scope  of  their  authority  from  defendant,  were  engaged 
in  constructing  a  telegraph  line  in  the  city  of  Denver,  and 
in  such  construction  stretched  a  wire  across  one  of  the  pub- 
lic and  frequented  streets  of  said  city  during  the  hours  of 
the  day  when  such  streets  are  wont  to  be  so  frequented,  and 
suffered  such  wire  to  remain  stretched  across  said  street, 
and  elevated  such  distance  above  the  ground  as  to  obstruct 
or  entangle  the  feet  of  a  horse  passing  upon  said  street,  for 
the  s])ace  of  one-half  minute  to  a  longer  period,  and  if, 
unless  such  wire  was  of  such  size  and  character  as  to  be 
easily  seen  by  persons  approaching  at  a  moderate  speed, 
defendant's  agent  omitted  to  station  flag,  sentinels  or  other 
sufficient  means  of  warning,  to  warn  or  notify  passers  by  of 
the  place  where  such  wire  was  stretched;  or  if  defendant's 
agents  did  station  such  sentinels,  and  they  failed  to  give 
warning  to  plaintiff,  then  the  defendant  was  guilty  of  negli- 
gence; and  if  from  such  negligence  the  injury  complained 
of  occurred  without  culpable  negligence  on  the  part  of 
plaintiff  contributing  thereto,  then  the  jury  ought  to  find 
for  the  plaintiff,  and  in  fixing  the  plaintiff's  damages, 
should  compensate  the  plaintiff  not  alone  for  his  actual  loss 
in  the  loss  of  time  during  his  confinement,  or  disability,  if 
any,  resulting  from  the  alleged  accident,  but  may  award 
exemplary  damages  proportioned  to  the  nature  and  extent 
or  character  of  the  injury.  And  all  circumstances  of  aggra- 
vation or  extenuation  attending  the  alleged  negligence  of 
defendant,  and  the  extent  of  such  damages,  is  to  be  meas- 
ured by  the  sound  discretion  of  the  jury  in  view  of  all  the 
circumstances,  but  such  damages  are  not  to  exceed  the 
damages  laid  in  the  declaration,  $10,000. 

11.  The  jury  will  not  allow,  in  estimating  the  actual  dam- 
ages   sustained    by    plaintiff,    the   expenses    incurred    or    for 
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which  plaintiflF  has  become  liable  for  the  mcclical  attendance 
of  the  witness  McClellan. 

12.  The  jury  will  consider  the  ordinances  of  the  city  of  Den- 
ver, read  before  them  only  for  the  purpose  of  ascertaining 
whether  the  streets  called  Blake  and  F  streets  were  or  were 
not  at  the  time  of  the  alleged  accident  public  highways. 

The  defendant  assigned  error  in  this  court  upon  the  second, 
third,  seventh  and  tenth  of  the  foregoing  instructions. 

Messrs.  Charles  &  Elbert,  for  appellant. 

Mr.  N*.  Harrison  and  Messrs."  Browne  &  Putnam,  for 
appellee. 

Belford^  J.  This  was  an  action  on  the  case  instituted  by 
the  appellee  against  the  appellant  to  recover  damages  for  in- 
juries sustained  by  the  appellee  by  reason  of  the  negligence 
of  the  appellant  in  the  construction,  erection  and  establish- 
ment of  a  line  of  telegraph  through  and  over  a  portion  of  the 
city  of  Denver  and  across  Blake  street.  The  defendant  filed 
four  pleas:  1st.  The  general  issues.  2d.  Nul  tiel  corporation. 
3(1  and  4th  pleas  set  up  that  the  injury  was  occasioned  by 
the  contributory  negligence  of  the  plaintiff.  A  demurrer 
was  sustained  to  the  second,  third  and  fourth  pleas,  and 
the  case  was  tried  on  the  general  issue.  A  verdict  for  the 
plaintiff  for  $5,000.  Motion  for  new  trial  overruled.  Judg- 
ment on  the  verdict  and  appeal. 

It  is  claimed  first  that  the  court  erred  in  sustaining  the 
plaintiff's  demurrer  to  the  defendant's  second,  third  and 
fourth  pleas. 

It  is  no  objection  to  a  plea  which  is  well  pleaded  in  other 
respects  that  the  matter  of  it  may  be  given  in  evidence 
under  the  general  issue.  The  right  to  plead  as  many  pleas 
as  a  defendant  may  deem  necessary  for  his  defense  is  secured 
by  statute.  In  so  pleading,  however,  it  is  not  his  privilege 
to  incumber  the  record  with  tautologous  allegations,  nor 
with  pleas  which  while  they  pretend  to  be  special  amount 
only  to  a  denial  of  the  plaintiff's  allegation.  Where  a  plea 
"  Vol.  it.—  20 
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amounts  simply  to  the  general  issue,  and  wlien  the  matters 
set  up  in  it  may  be  given  in  evidence  under  the  general 
issue,  the  usual  course  is  to  strike  such  plea  from  the  files 
on  motion.  It  has  been  held,  however,  by  some  respectable 
courts  that  a  general  demurrer  will  also  be  sustained.  Our- 
Us  V.  The  Central  Railroad  Co.^  6  McLean,  401. 

Any  matter  of  defense  which  denies  what  the  plaintiff  on 
the  general  issue  would  be  bound  to  prove,  may  and  ought 
to  be  given  in  evidence  under  the  general  issue,  and  a  plea 
setting  up  negatively  such  facts  is  bad.  Barik  of  Auburn 
V.  Weed^  19  Johns.  302.  •  But  any  ground  of  defense 
which  admits  the  facts  alleged  in  the  declaration,  but  avoids 
the  action,  by  matter  wTiich  the  plaintiff  would  not  be  bound 
to  prove  or  dispute  in  the  first  instance  on  the  general  issue, 
may  be  pleaded  specially.  Evidence  that  the  plaintiff's 
negligence  contributed  to  the  injury  sued  for  may  be  given 
in  evidence  under  the  general  issue.  Indianapolis  Railroad 
Co.  V.  Rutheiford^  29  Ind.  82  ;  Bridge  v.  Orand  Junction 
Railroad  Co. ,  3  M.  &  W.  244.  If  the  negligence  of  the 
plaintiff  did  contribute  to  the  injury,  that  was  a  fact  to  be 
proved  by  the  defendant.  Railroad  v.  Glodman,  16 
Wall.  401.  I  therefore  see  no  objection  to  the  ruling  of  the 
court  on  the  demurrer  as  to  third  and  fourth  pleas.  The  sec- 
ond plea — that  of  nul  tiel  corporation — seems  to  have  been 
regarded  by  the  court  as  a  plea  of  abatement,  and  by  the 
plaintiff's  counsel  as  objectionable,  not  only  on  that  ground, 
but  on  the  further  ground  that  the  general  issue  filed  in  the 
case  admitted  that  the  defendant  was  a  corporation,  and  the 
two  pleas,  being  inconsistent,  could  not  stand  together.  I 
think  that  both  court  and  counsel  were  mistaken  in  the  esti- 
mate placed  on  this  plea.  It  seems  to  be  almost  uniformly 
held  that  when  an  action  is  brought  by  a  corporation  plain- 
tiff and  the  defendant  files  the  general  issue,  the  capacity  of 
the  plaintiff  to  sue  is  admitted.  Phcenix  Barikv.  Curtis  14 
Conn.  438,  and  authorities  cited.  In  Massachusetts  and  New 
York,  decisions  are  to  be  found  wherein  it  is  held  that 
where  a  corporation  is  defendant  and  files  the  general  issue, 
it  devolves  upon  the  plaintiff  to  prove  the  corporate  capacity 
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of  the  defendant.  Stoddard  v.  The  Onondaga  Annual 
Conference^  12  Barb.  573  ;  GoUv.  Adams  Eccpress  Company^ 
100  Mass.  320.  It  mast  be  observed  that  in  Massachusetts 
the  plea  of  not  guilty  is  made,  by  rule  of  court,  tantamount 
to  the  distinct  denial  of  each  and  every  allegation  contained 
in  the  plaintiff's  declaration.  While  at  common  law  in  cases 
involving  injuries  to  the  absolute  rights  of  persons,  this 
only  puts  in  issue  the  act  complained  of,  but  in  injuries  to 
the  relative  rights  and  to  personal  and  real  property,  it  puts 
in  issue  the  existence  of  the  right  as  well  as  the  commission 
of  the  act  complained  of.  1  Chitty's  Plead.  473.  If  the 
plea  of  the  general  issue  admits  the  legal  existence  and 
competency  of  a  corporation  to  maintain  an  action,  I  cannot 
perceive  why  the  same  rule  should  not  apply  to  corporations 
when  sued  as  defendants.  The  only  effect  of  the  admission 
is  that  at  the  time  of  the  institution  of  the  suit,  the  corpora- 
tion a  party  thereto  was  capable  of  suing  or  being  sued. 
That  the  rule  is  applicable  in  both  cases  is  held  by  at  least 
two  respectable  courts.  Oay  v.  Kap,  30  111.  422  ;  Freeman 
7.  MilUes,  38  Me.  345  ;  Oldtown  v.  Veasie,  39  id.  671 ;  also, 
587.  Was  the  special  plea  filed  by  the  defendant,  denying 
the  corporate  existence,  in  abatement  or  bar  of  the  action  ? 
Speaking  on  this  subject,  Sharswood,  J.,  says  : 

A  plea  in  bar  impugns  the  right  of  action  altogether;  a 
plea  in  abatement  only  the  form  or  names  in  which  it  is 
brought  Stephen  on  Plead.  432.  Hence  the  misnomer  of 
a  corporation  as  well  as  of  a  natural  person  must  be  pleaded 
in  abatement  But  the  defense  that  there  never  was  such  a 
natural  person  as  the  plaintiff  in  rerum  natura,  or  that  such 
a  corporation  as  that  named  as  plaintiff  or  defendant  never 
existed,  which  are  pleas  of  precisely  the  same  nature,  go  to 
the  right  of  action  altogether,  and  are,  therefore,  pleadable 
in  bar,  one  reason  is  that,  in  the  latter  case,  the  defendant 
cannot  give  the  plaintiff  a  better  writ,  which  must  generally 
be  done  in  abatement.  In  a  case  reported  in  the  Year 
Book  22  Edw.  IV,  it  is  held  that  in  an  action  by  a  corpora- 
tion or  natural  person,  misnomer  of  the  one  or  the  othei 
goes  only  to  the  writ,  but  to  say  there  is  no  such  person  in 
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rerum  naiura,  or  no  such  body  politic,  this  is  in  bar,  for 
if  he  is  misnamed,  he  can  have  a  new  writ  by  the  right  name, 
but  if  there  be  no  such  body  politic  or  no  such  person,  then 
he  cannot  have  such  action.  This  decision  has  been  recog- 
nized and  followed  in  subsequent  cases  both  in  England 
and  in  this  country.  Mayor  and  Burgesses  of  Stafford  v. 
Bolton,  1  Bos.  &  Pul.  40;  Maiden  t\  Miller,  1  B.  &  Aid. 
704;  Bank  of  Metropolis  v.  Or  me,  3  Gill.  444;  Town  of 
Lewiston  v.  Proctor,  27  111.  414;  Hoerett  v.  Franhlin  Mill 
Co.,  30  id.  157;  School  District  v.  BUisdell,  6  N.  II.  198; 
Proprietors  of  Sanopee  v.  Eastman,  32  id.  473;  Northum- 
herland  County  Bank  v.  Eyer,  60  Penn.  St.  439;  Oaines 
V.  Bank,  etc.,  12  Ark.  769.  The  plea  must  show,  when  in 
bar,  that  it  goes  to  the  cause  of  action  alleged  in  the  decla- 
ration, and  not  to  the  form  or  name  in  the  writ.  It  has  been 
settled,  therefore,  from  the  earliest  period,  that  it  is  not 
enough  in  such  a  plea  in  a  suit  by  a  natural  person  to  aver 
that  there  was  no  such  person  in  rerum  natura  at  the  time 
of  the  issuing  of  the  writ,  but  it  must  allege  that  there 
never  was  such  a  person.  The  same  rule  applies  to  the  plea 
of  nul  tiel  corporation. 

In  Massachusetts  the  plea  of  nul  tiel  corporation  is  re- 
garded as  good  whether  plead  in  abatement  or  bar  of  the 
action.  Christian  Society,  etc.,  v.  McCumber,  3  Met.  235 ; 
Townsend  v.  First  Freewill  Baptist  Church,  6  Cush.  281 ; 
Greenwood  v.  Lalce  Shore  Railroad  Co.,  10  Gray,  374,  and 
to  the  same  effect  is  the  case,  The  Society,  etc.,  v.  Paulet, 
4  Pet.  480.  It  has  been  suggested  that  it  is  an  anomaly  in 
the  law  for  a  corporation  to  interpose  this  plea.  The  right 
to  do  so  is  abundantly  established  by  many  respectable 
courts.  See  authorities  last  above  cited;  also,  Judah  v.  Ins. 
Co.,  4  Ind.  336;  Stone  v.  Cong.  Society  Berkshire,  14  Ver. 
86.  In  the  plea  under  consideration  it  is  averred  "that  it, 
the  said  defendant,  was  not  at  the  commencement  of  said 
suit,  and  is  not  now,  and  was  not,  at  the  time  the  said  sup- 
posed grievances  in  the  declaration  mentioned  were  com- 
mitted, a  corporation  as  by  the  said  writ  and  declaration  is 
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aboTe  supposedt  eto.    rukiog  this  plea  as  true,  it  goes  to 
the  whole  cause  of  aciioii- 

It  is  a  special  travei^'ve  of  «  material  allegatioii  of  the 
declaration,  to  wit :  that  tl>r;  defendant  is  a  corporation.  If 
there  is  no  corporation^  then  i  be  action  must  be  defeated. 
It  is  claimed;  however,  that  /.Lh  plea  of  the  general  issue 
and  the  plea  of  ntd  tid  corporation  are  inconsistent  and 
repugnant  That  one  wars  upon  the  other.  That  the  one 
denies  what  the  other  admits.  Ouc  statute  provides  that 
the  defendant  may  plead  as  many  matters  of  fact  in  several 
pleas  as  he  may  deem  necessary  for  his  defense.  I  take  it 
to  be  well  settled,  that  when  several  pleas  iu  bua  aie  pleaded 
in  virtue  of  this  statute  to  one  and  the  same  thing  ui  d^^aand) 
each  of  them  is  treated,  and  operates  as  if  it  were  pleaaed 
alone.  It  being  an  established  rule  that  one  of  them  cannot 
m  the  language  of  Chief  Justice  Willbs,  ^\  be  taken  in  to 
help  or  destroy  another,  but  that  every  plea  must  stand  or 
&11  by  itselfl''  Commenting  on  a  similar  statute  in  Eng- 
land, Mr.  Gould,  page  433,  section  26,  says :  "  Many  ques- 
tions have  heretofore  arisen,  as  to  whai  seveml  defenses  in 
bar  may  be  pleaded  together  under  this  statute  to  one  and 
the  saiqe  demand,''  and  a  copious  catalogue  of  such  pleas 
as  may,  and  of  such  as  may  not,  be  thus  pleaded  together 
is  presented  in  Comyn's  Digest,  Pleader,  E.  2.  For  an 
opinion  was  formerly  entertained  that  mere  inconsistency 
between  two  given  pleas  was  a  decisive  objection  to  their 
being  pleaded  together,  under  the  statute.  But  if  such  a 
rule  should  prevail,  the  statute  would,  in  a  great  measure,  be 
practically  repealed.  For  the  general  issue  which  is  almost 
universally  the  first  of  the  several  pleas  pleaded  together 
under  the  statute,  is,  on  strict  common -law  principles,  incon- 
sistent with  almost  every  special  matter  of  defense  whatever. 
At  this  day,  however,  it  appears  to  be  generally  understood, 
as  a  sonnd  rule  in  the  construction  of  the  statute,  that  mere 
^««wwwfency  between  two  or  more  pleas  in  bar  is  no  objec- 
tion to  their  being  yJeaded  together.  A  rule  which  would 
appear  to  follow  uf  oourt?ti  from  one  before  laid  down,  viz.: 
"That  each  of  several  pleas  thus  pleaded  together  is  to  be 
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Gonsidered  as  independent  of  all  the  others,  and  to  operate 
as  if  pleaded  alone."  Of  course  this  doctrine  only  applies 
to  those  pleas  which  require  'the  same  mode  of  trial.  Pleas 
of  abatement  and  bar  cannot  be  pleaded  together  even  under 
this  statute.  It  seems  to  me  therefore  that  the  plea  of  nul 
^feZ  corporation  filed  by  the  defendant  was  a  plea  in  bar, 
tliat  it  had  a  right  to  file  the  same,  and  that  the  sustaining 
of  the  demurrer  thereto  was  error.  On  this  subject,  how- 
ereri  the  majority  of  the  court  are  at  variance  with  me.  A 
number  of  exceptions  have  been  taken  to  the  instructions, 
and  it  becomes  important  to  examine  them. 

The  first  instruction  given  by  the  court  is  as  follows :  "  In 
order  to  entitle  the  plaintiff  to  a  verdict,  it  is  incumbent  on 
him  to  establish:  1st.  That  the  injuries  complained  of  by 
him  resulted  directly  from  the  negligence  of  the  servants  or 
agents  of  the  defendant  while  engaged  in  doing  what  was 
within  the  scope  of  their  authority  and  agency  to  do.  That 
tha  culpable  negligence  of  the  plaintiff  did  not  contribute 
to  occasion  such  injury,  that  is  to  say,  that  the  plaintiff  did 
not,  on  the  occasion  complained  of,  omit  to  exercise  such 
effort  and  caution  to  avoid  the  accident  and  injury  as  a  man 
of  ordinary  prudence  and  circumspection  placed^ in  the 
same  circumstances  would  have  exercised."  It  is  claimed 
by  the  appellant  that  the  instructions  given  do  not  embrace 
the  law ;  that  if  the  plaintiff  was  guilty  of  any  negligence, 
that  fact  alone  would  preclude  a  recovery. 

I  am  unable  to  accede  to  this  proposition.  It  is  conceded 
by  text-writers,  that  all  the  American  decisions  upon  this 
question  have  been  professedly  based  upon  the  English 
precedents,  and  that  if  we  can  ascertain  what  was  the  real 
meaning  of  the  English  decisions  thus  cited,  they  should 
have  controlling  infiuence.  Their  conclusions  are  generally 
so  reasonable  and  so  clearly  expressed,  that  but  little  hes) 
tation  can  be  felt  in  relying  upon  them  as  furnishing  the 
true  rule.  In  BvMerfield  v.  ForresteTy  11  East,  60,  Lord 
Ellen  BOROUGH  says:  "A  party  is  not  to  cast  himself 
upon  an  obstruction  which  has  been  made  by  the  fault  of 
another,  and  avail  himself  of  it,  if  he  does  not  himself  use 
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common  and  ordinary  caution  to  be  in  the  right  —  one  per 
son  being  in  &ult  wiil  not  dispense  with  another's  using 
ordinary  care  for  himself.  Two  things  must  concur  to  sup* 
port  the  action ;  an  obstruction  in  the  road  by  the  fault  of 
the  defendant)  and  no  want  of  ordinary  care  to  avoid  it  on 
the  part  of  the  plaintiff.  In  the  case  of  Bridge  v.  The 
Grand  JuncUan  Railway  Cb.,  3  M.  ft  W.  244,  Pabke,  B., 
says :  **  The  rule  of  law  is  laid  down  with  perfect  correct- 
ness in  the  case  of  Bvtterfield  v.  Forrester^  and  that  rule  is, 
that)  although  there  may  have  been  negligence  on  the  part 
of  the  plaintiff,  yet,  unless  he  might,  by  the  exercise  of 
ordinary  care,  have  avoided  the  consequences  of  the  defend- 
ant's negligence,  he  is  entitled  to  recover.  If  by  ordinary 
care  he  might  have  avoided  them,  he  is  the  author  of  his 
own  wrong.  That  is  the  only  way  in  which  the  rule  as  to 
the  exercise  of  ordinary  care  is  applicable  to  questions  of 
this  kind.'' 

In  the  case  of  Datdes  v.  Mann,  10  M.  &  W.  646,  the  same 
snbject  is  considered,  and  it  is  there  held  that  the  plaintiff 
is  entitled  to  recover,  notwithstanding  he  may  be  guilty  of 
some  negligence,  if  the  defendant  might,  by  proper  care, 
have  avoided  inflicting  the  injury."  To  the  same  eflRect  is 
the  case  of  the  B.  A  0.  R.  R.  Co.  v.  Mtspatricic,  35  Md.  32; 
Am.  Law  Reg.  (N.  S.),  vol.  11,  696.  I  think  the  true  rule 
is,  and  should  be,  that  if  the  plaintiff  exercise  reasonable 
care,  though  he  may  have  been  guilty  of  some  negligence 
or  want  of  caution,  he  is  still  entitled  to  recover  for  any  in- 
jary  sustained  in  consequence  of  the  defendant's  negligence. 
To  defeat  his  action  he  should  not  only  contribute  to  his 
mjory,  but  he  must  be  in  fault  in  so  doing.  If  his  share  in 
the  transaction  be  innocent,  and  not  faulty,  it  should  fur- 
nish no  excuse  for  a  defendant.  Shearman  &  Bedfield  on 
Negligence,  §38,  and  note  3,  p.  16.  And  this  doctrine  seems 
to  have  received  the  warm  approval  of  the  court  of  appeals 
in  New  York.  In  Fero  v.  Railroad  Company^  22  N.  Y. 
216,  Bacon,  J.,  says :  ''  It  is  very  possible  that  by  unusual 
precaution  and  watchfulness  on  the  part  of  the  plaintiff, 
the  consequences  of  the  defendant's  wrong  might  have  been 
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less  disaBtrous ;  yet,  if  lie  was  guilty  of  no  culpable  negli 
gence,  the  mere  fact  that  he  might  have  been  more  vigilant 
will  not  excuse  the  wrongful  act  of  the  defendant^  nor  de- 
prive the  plaintiff  of  all  redress  for  the  ii\]ury  he  has  suf- 
fered." So  in  Cooky,  Transportation  Oo.^  1  Denio,  91, 
BuABDSLSY,  J.,  says :  **  There  must  be  some  wrongful  act 
or  culpable  negligence  on  the  part  of  the  plaintiff  to  bai 
him  on  this  principle.'* 

It  seems  to  me,  therefore,  that  the  instructions  given  lay 
down  the  law  correctly,  and  are  in  no  way  open  to  the  objec- 
tion urged  by  appellant. 

The  court  further  instructed  the  jury :  "  That  in  fixing 
the  plaintiff's  damages  they  should  compensate  the  plain- 
tiff not  alone  for  his  actual  loss  of  time  during  his  confine- 
ment or  disability,  if  any,  resulting  from  the  alleged  acci- 
dent, but  might  award  exemplary  damages  proportioned  to 
the  nature  and  extent  or  character  of  the  injury."  Saving 
the  question  of  exemplary  damages  for  subsequent  com- 
ment,.! am  of  the  opinion  that  the  court  below  was  quite 
favorable  to  the  defendant  in  laying  down  the  rule  of  dam- 
ages in  this  case.  When  an  injury  is  received  of  such 
extent  and  character  as  must  disable  one  from  labor,  and 
require  nursing  and  medical  treatment,  the  loss  from  ina- 
bility to  labor  and  the  expense  of  medical  treatment  are 
the  necessary  and  uniform  consequences  of  such  an  injury. 
They  are  not  special  damages  in  the  sense  of  the  term  as  it 
is  used  in  the  law  of  pleading  and  evidence  ;  they  are  not 
caused  by  an  incidental  fact,  or  by  the  peculiar  situation 
of  the  party,  but  are  the  natural  and  uniform  effects  of 
such  injury.  In  addition  to  the  mere  expense  of  nursing 
and  medical  treatment,  it  has  been  held  that  a  party  suffer- 
ing from  iiyury  occasioned  by  the  neglect  of  another  is 
entitled  to  recover  for  his  bodily  pain  and  mental  suffering. 
And  evidence  is  admissible  to  show  the  loss  he  has  sus- 
tained by  reason  of  his  ftiilure  to  prosecute  his  business. 
SwarthotU  v.  I^ew  Jersey  Steamboal  Co.^  46  Barb.  222 ; 
Nebraska  Oily  v.  Canvphelly  2  Black,  591 ;  Wade  v.  Leroy^ 
20.  How.  34,  43,  44.    And  speaking  on  this  subject,  Judge 
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Redfisld  says :  ^^  There  can  be  no  doabt  of  the  construo- 
tion  of  this  rale,  the  courts  all  agree  in  this."  Am.  Law 
Reg.|  ToL  10|  p.  86.  It  is  claimed  by  the  appellant  that  the 
court  erred  in  instructing  the  jury  that  the  plaintiff  was 
entitled  to  recover  exemplary  damages.  Ist.  Because  the 
negligence  which  is  the  foundation  of  the  suit  was  the 
negligence  of  the  defendant's  servants ;  and,  2d,  because 
the  fjBcts  of  the  case  disclose  no  fraud,  malice,  violence  or 
onielty.  Indeed,  it  is  strenuously  insisted  on,  that  in  the 
absence  of  grass  /raudj  malice  or  oppression^  no  exem* 
plaiy  damages  can  be  awarded  in  any  case.  It  is  further 
in&nated  that  in  no  event  can  such  damages  be  allowed 
against  a  corporation. 

Notwithstanding  the  divinity  which  was  anciently  sup- 
posed to  hedge  in  a  corporation  and  shield  it  from  liability 
on  account  of  the  wrongs  done  by  its  agents,  these  institu- 
tions, like  all  others,  have  fallen  under  the  dominion  of  the 
law,  and  courts  have  not  only  applied  to  them  principles 
congenial  to  the  present  condition  of  society,  but  .such  as 
have  been  for  a  long  time  applied  to  the  conduct  of  indi- 
Tidnals.  We  recognize  the  fact  that  corporations  enter  into 
almost  all  the  concerns  of  life,  political,  financial,  eleemosy- 
nary. They  build  churches,  erect  colleges,  construct  rail- 
roads, operate  mines,  run  newspapers,  distribute-  charities, 
and  in  some  instances  claim  to  be  the  sole  custodians  of  the 
keys  that  unlock  the  gates  of  glory.  In  every  instance 
they  act  through  agents,  and  so  acting  they  may  be  made 
responsible  in  an  action  on  the  case  for  a  tort ;  and  even  in 
an  action  of  trespass,  if  by  their  managers  and  authorized 
agents,  they  command  the  trespass  to  be  committed,  or 
sanction  or  approve  the  act  when  done.  1  Chitty,  87  ;  Un- 
derwood V.  ifemport  Lyceumj  6  B.  Monroe,  130.  .  Artificial, 
as  they  may  be,  there  is  still  a  human  intelligence  and  voli- 
tion controlling  their  affairs  just  like  those  of  an  individual, 
and  which  may  act  wrongfully,  maliciously  and  recklessly, 
thus  laying  the  basis  for  exemplary  damages.  Whatever 
may  have  been  the  doctrine  anciently,  it  is  now  too  well  set- 
tled to  be  uprooted,  that  corporations  like  these  defend- 
Vol.  n.— 21 
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ants,  which  are  established  and  condacted  in  whole  or  in 
part  for  the  pecuniary  benefit  of  the  members,  are  liable  in 
actions  for  torts  in  the  same  way,  and  to  the  same  extent  as 
individuals  and  natnml  persons.  Hailroad  v.  Rogers^  % 
Ind.  1 ;  OTiestnvi  Hilly  eto.^  v.  Rutler^  4  3.  &  K  6 ;  HiUO' 
kins  y.  SteambocUy  2  Wend.  462 ;  Qoodapeed  y.  Bank,  22 
Conn. ;  Hopkins  v.  Railroad,  86  N.  H.  9.  And  it  is  equally 
well  settled  that  where  their  conduct  is  characterized  by 
gross  negligence,  although  there  may  be  an  absence  of 
malice  and  oppression,  still  they  are  amenable  toeicemplary 
damages.  Hopkins  v.  Railroad,  86  N.  H.  9 ;  Bdknap  y. 
Railroad,  49  id.  358 ;  Henon  v.  McLaughan,  33  Miss. 
1 ;  Sedgw.  on  Damages,  3d  ed.,  36.  Text- writers  have  defined 
gross  negligence  to  be  the  want  of  even  slight  care  and 
diligence.  In  estimating  the  degree  of  care  which  it  is 
incumbent  on  a  person  to  use,  regard  must  be  had  to  the 
work  to  be  done,  and  the  place  where  it  is  to  be  done.  If  a 
switch  were  left  open  so  that  a  passenger  train  jumped  the 
track,  this  would  certainly  be  a  case  of  gross  negligence, 
because  it  would  indicate  a  heedless  disregard  for  human 
life,  and  for  the  safety  of  passengers  who  intrust  themselves 
to  the  care  of  the  road.  So  the  leaving  open  an  area  in  a 
thoroughfare  of  a  city,  without  putting  upany  thing  to  warn 
travelers*of  danger,  has  a  strong  character  of  cruelty  and 
moral  turpitude.  So  when  a  tel^raph  wire  is  found  swing- 
ing across  a  public  way  at  such  height  as  to  obstruct  and 
endanger  ordinary  travel,  it  is  in  itself,  unexplained  and 
unaccounted  for,  evidence  of  negligence.  Thomas  v.  West- 
ern Union  Telegraph  Co.,  100  Mass.  166.  So,  too,  it  has 
been  held  that  where  carriers  undertake  to  convey  persons 
by  the  powerful,  but  dangerous  agency  of  steam,  public 
policy  and  safety  require  that  they  should  be  held  to  the 
greatest  possible  care  and  diligence,  and  any  negligence  in 
such  cases  says  Grier,  J.,  deserves  the  epithet  of  gross 
negl  igence.  Railroad  v.  Derby,  14  How.  486.  So  in  Shields 
V.  Blackburn,  1  H.  BL  161,  it  is  said  by  Heath,  J  ?  "  If  a 
man  applies  to  a  surgeon  to  attend  him  in  disorder  for  a 
reward,  and  the  surgeon  treats  him  improperly,  there  is 
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gross  negligence  f  and  Lord  Loughborough  declares  that 
omission  to  use  skill  is  gross  negligence.  Ihat  which  is 
harmless  under  one  state  of  circumstances  becomes  highly 
reprehenable  under  another.  It  is  claimed,  however,  that 
there  is  nothing  in  the  evidence  from  which  gross  miscon* 
daety  amounting  to  recklessness,  could  be  inferred,  or  that 
the  persons  who  stretched  the  wire  across  Blake  street  were 
actuated  by  willful  or  intentional  motives  to  injure  the 
plamtiflE^  or  any  one  else ;  that  they  were  engaged  in  a  great 
public  work  which  commends  itself  to  the  protection  of  the 
hiw;  that  persons  engaged  in  the  erection  of  telegraph  wires 
aerofls  the  streets  of  a  city  are  absolutely  compelled  by 
kw  to  place  such  wires  in  position  in  the  short  space  of 
one-half  minute,  or  be  liable  for  gross  negligence,  is  a  rule 
that  must  be  regarded  as  unreasonable  and  harsh,  for  it  is 
absolutely  requiring  of  all  who  may  engage  in  an  enterprise 
of  this  kind  an  impossibility,  and  instead  of  making  the 
law  a  protection  to  such  persons,  it  would  become  an  engine 
of  oppression.  It  is  but  just  to  the  court  below  to  say  that 
the  counsel  misapprehends  and  misconstrues  the  instruction. 
It  does  not  require  the  erection  of  the  wire  in  one- half 
muiate,  or  in  any  length  of  time.  What  it  does  require 
ifl)  that  at  no  time  during  its  erection  shall  it  be  left  un- 
guarded BO  that  it  may  become  an  object  of  stumbling,  and 
a  snare  to  those  who  travel  the  public  streets.  And  thus 
understood,  it  is  far  from  being  unreasonble  and  harsh.  It 
may  be  conceded  that  a  company  has  a  right  to  constract 
a  telegraph  line  through  the  streets  of  a  city,  but  the  exer- 
dse  of  this  right  or  privilege  is  accompanied  by  a  public 
duty,  that  oannot  be  ignored  nor  disregarded,  and  that  duty 
18  to  see  that  the  public  suffer  no  detriment,  and  that  indi- 
viduals are  ex]X)sed  to  no  danger  through  the  laches  or 
negligence  of  the  party  doing  the  work.  Every  precaution 
must  be  taken  to  prevent  mishap.  Guards,  flags,  or  other 
means  equally  efficacious,  should  be  used  to  warn  the  peo- 
ple that  the  street  is  obstructed.  In  this  case  it  does  not 
appear  that  any  precaution  whatever  was  taken ;  the  public 
were  left  to  learn  that  there  was  obstruction  by  becoming 
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entangled  in  it  I  can  hardly  conceive  of  a  case  that  sayora 
more  strongly  of  gross  and  culpable  n^ligence.  Clark 
V.  Fry,  8  Ohio  St.  859 ;  Ohicago  v.  RohhinSy  2  Black, 
418.  Nor  is  it  necessary  that  an  intention  to  inflict  injury 
should  exist.  The  law  requires  the  plaintiff  to  show  noth- 
ing of  the  kind.  If  the  negligence  of  the  defendant  is  such 
as  to  cause  injury,  and  does  cause  injury,  it  is  immaterial 
what  his  intentions  are  or  may  be,  the  result  is  the  sametOS 
is  also  his  liability.  Amish  y.  (yHana^  6  ^lackf.  i268; 
Tally  V.  Ayres^  3  Sneed,  677.  That  is  negligence  which  the 
law  does  not  excuse,  and  it  certainly  does  not  excuse  an 
injury  inflicted  on  an  individual  through  carelessness.  It 
is  objected  to  this  instruction,  that  it  takes  away  from  the 
jury  the  determination  of  the  d^ree  of  n^ligence.  The 
language  of  the  court  is  substantially,  ^'That  if  the  negli* 
gence  of  the  defendant  occasioned  the  iiyury,  then  the  jury 
should  award  exemplary  damages."  It  seems  clear  liiat 
every  degree  of  negligence  does  not  warrant  the  infliction  of 
sach  damages.  There  is  a  class  of  acts  extremely  injurious 
to  individuals,  of  which  the  criminal  law  takes  no  cognizance, 
and  yet  that  which  the  public  interests  require  shall  be 
punished.  I  refer  to  those  acts  whose  commission  is 
attended  with  fraud,  malice,  oppression  or  gross  negligence. 
When  either  of  these  elements  mingle  in  the  controversy, 
the  law,  instead  of  adhering  to  the  system  of  compensation^ 
adopts  a  wholly  different  rule.  It  permits  the  jury  to  give 
what  it  terms  punitive,  vindictive,  or  exemplary  damages  ; 
in  other  words,  it  blends  together  the  interest  of  society  and 
the  aggrieved  individual,  and  gives  damages  not  only  to 
recompense  the  sufferer,  but  to  punish  the  offender. 

When  the  wrong  done  to  the  party  partakes  of  a  criminal 
character,  though  not  punishable  as  an  offense  against  the 
state,  the  public  may  be  said  to  have  an  interest  that  the 
wrong-doer  should  be  prosecuted  and  brought  to  justice  in 
a  civil  suit ;  and  exemplary  damages  may,  in  such  cases, 
encourage  prosecution  where  a  mere  compensation  for  the 
private  injury  would  not  repay  the  trouble  and  expense  of 
the  proceedings.    But  it  is  only  where  these  elements,  or 
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one  of  them,  enter  into  the  aot  that  this  species  of  damages 
is  allowed.  Fraud  and  malice  and  negligence  are  by  no 
means  identical  in  their  nature  and  effect  Fraud  is  a 
deceitful  practice  or  willful  design,  resorted  to  with  intent 
to  deprive  another  of  his  right,  or  in  some  measure  to  do 
him  an  injury.  It  is  always  positive  —  the  mind  concurs 
with  the  act  What  is  done,  is  done  designedly  and  know- 
faigly ;  but  in  negligence,  whatever  may  be  its  grade,  there  is 
no  purpose  to  do  a  wrongful  act  or  to  avoid  the  performance 
of  a  duty.  There  is,  however,  an  absence  of  proper  atten- 
tion, care  or  skill;  it  is  strictly  non-feasance,  not  mal- 
feasance ;  this  is  the  general  idea,  and  it  makes  the  distinc- 
tion between  negligence  and  fraud.  In  the  first,  there  is 
no  positive  intention  to  do  a  wrongful  act ;  but  in  the  latter, 
evil  is  designed  or  intended,  and  this  seems  to  be  equally 
true  of  malice.  Gardner  v.  Eeartij  8  Denio,  232,  237. 
BsABDSUBr,  C.  J.,  in  Railroad  v.  Munger^  6  Denio,  267, 
says :  ^^  Negligence,  even  where  gross,  is  but  an  omission  of 
duty.  It  is  not  designed  and  intentional  mischief,  although 
it  may  be  cogent  evidence  of  such  an  act"  It  must  not  be 
overlooked,  however,  that  there  is  a  strong  tendency  in  the 
courts  to  ignore  these  degrees  of  negligence  which  owe  their 
birth  to  the  civil  law,  and  which  were  engrafted  on  the  com- 
mon law.  Speaking  on  this  subject,  Curtis,  J.,  in^Steam- 
boat  New  World  v.  Kir^Qy  16  How.  475,  says :  '*  It  may  be 
doubted  if  these  terms  can  be  usefully  applied  in  practice. 
Their  meaning  is  not  fixed,  or  capable  of  being  so ;  one 
degree,  thus  described,  may  not  only  be  confounded  with 
another,  but  it  is  quite  impracticable  to  distinguish  them. 
Thdr  significance  necessarily  varies  according  to  circum 
stances  to  whose  influence  the  courts  have  been  forced  to 
yield,  until  there  are  so  many  real  exceptions,  that  the  rules 
themselves  can  scarcely  be  said  to  have  a  general  opera- 
tion." He  further  adds,  "Recently  the  judges  of  several 
courts  have  expressed  their  disapprobaticru  of  these  attempts 
to  fix  degrees  of  diligence  by  legal  definitions,  and  have 
complained  of  the  impracticability  of  applying  them.' '  Wil- 
Whv.  Bret,  11  M.  &  W.  118;  Wyld  v.  PecJc/ord,  8  id.  443. 
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461,  463 ;  JBentan  ▼.  IMbirij  2  Q.  B.  646,  661.  It  may  be 
added  that  some  of  the  ablest  commentators  on  the  Roman 
law  and  on  the  civil  code  of  Erance  have  wholly  repudi- 
ated this  thing  of  three  degrees  of  negligence,  as  unfounded 
in  principles  of  natural  justice,  useless  in  practice,  and 
ipresenting  inextricable  embarrassments  and  difficulties.  In 
the  case  in  13  Wallace,  it  would  seem  to  be  clearly  deduci- 
ble  from  the  language  of  Mr.  Justice  Field,  that  all 
degrees  of  negligence  are  ignored  by  that  court.  In  the 
case  of  the  Railroad  v.  Heatonj  87  Ind.  456,  the  court  treat 
these  degrees  of  negligence  with  manifest  disfavor.  So, 
also,  in  Danis  v.  Qraham^  4  Ohio  St.  862.  In  Steinway  y. 
Railway y  43  N.  Y.  123,  the  court  say,  "That  the  defend- 
ant, a  corporation,  was  liable  if  there  was  negligence  on  its 
part,  without  regard  to  any  supposed  distinctions  or  degrees 
of  negligence."  It  is  strenuously  insisted  on  by  the  appel- 
lant, that  the  court  should  have  submitted  to  the  jury  the 
question  of  gross  negligence;  that  it  is  a  question  of  fact 
for  the  jury,  and  not  one  of  law  for  the  court  We  can- 
not accept  this  as  being  the  true  doctrine  in  the  bread 
language  in  which  it  is  stated.  Sometimes  negligence  is 
regarded  as  a  simple  question  of  fact,  sometimes  as  a 
mixed  question  of  law  and  fact,  and  not  infrequently  as 
a  pure  question  of  law.  Speaking  on  this  subject,  Judge 
Redfield  says :  "The  question,  whether  a  party  has  been 
negligent  in  a  particular  case,  is  one  of  mingled  law  and 
fact.  It  includes,  indeed,  two  questions,  whether  a  particu- 
lar act  has  been  performed  or  omitted,  and  (2)  whether 
the  performance  or  omission  of  this  act  was  a  breach  of  a 
legal  daty.  The  first  of  these  is  a  pure  question  of  fact, 
the  second,  a  pure  question  of  law.  The  extent  of  the  de- 
fendant's  duty  is  to  be  determined  by  a  consideration  of  his 
circumstances,  and  though  the  law  defines  the  duty,  the 
question,  whether  the  circumstances  exist  which  impose  that 
duty  upon  a  particular  person,  is  one  of  fact.  Wlien  the 
facte  are  clearly  settled,  the  court  should  decide  the  case  as 
a  matter  of  law."  Shearman  &  Redfield' s  Neg.  12.  The 
facts  which  show  the  existence  of  gross  negligence  are  un- 
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controverted.  We  have  the  case  of  a  company  erecting  a 
tel^raph  wire  in  the  streets  of  a  city,  where  people  are  con- 
stantly  passing  and  repassing.  We  have  the  fact  that  this 
wire  was  suspended  across  the  street,  at  a  distance  from 
the  ground  calculated  to  obstruct  and  entangle  people  as 
they  passed.  We  have  the  further  fact  that  no  guards  were 
stationedi  nor  flags  put  up  to  warn  people  of  the  pending 
obstruction.  The  omission  to  use  these  precautions  was  a 
plain  breach  of  a  public  duty.  Although  these  facts  were 
uncontrovertedy  the  court  still  submitted  them  to  the  jury, 
and  they  were  told  that  if  they  found  them  to  exist,  they 
would  be  justified  in  awarding  punitive  damages.  In  this 
there  was  no  error. 

It  is  claimed,  however,  that  the  evidence  fails  to  show 
that  the  wire  was  being  erected  under  the  direction  of  the 
defendant.  We  are  of  a  different  opinion.  The  facts  dis- 
closed are  as  follows :  B.  P.  Woodward  was  in  the  employ 
of  the  defendant  as  operator  and  manager  at  this  place ; 
subordinate,  however,  to  Hibbard,  who  was  the  defendant'a 
superintendent  for  the  third  division,  Clowry  was  also  in 
the  employ  of  the  d^efendant,  as  superintendent  of  the 
second  division.  Woodward,  under  directions  from  Hibbard, 
employed  Washburn  to  put  up  the  line.  The  expenses  were 
reported  to  Clowry,  and  the  money  to  adjust  them  for- 
warded by  him.  Here,  then,  we  have  three  superintendents 
of  the  defendant  all  engaged  in  the  work  of  erecting  a  line, 
and  their  conduct  supplemented  by  the  further  fact  that 
the  line  is  used  by  the  company,  and  the  money,  arising 
therefrom,  placed  in  the  general  treasury.  If  corporations 
are  invisible  and  intangible,  this  one  comes  quite  promi- 
nently into  view  through  gentlemen  who  fill  its  offices,  and 
manage  its  affairs. 

It  is  claimed,  however,  that  all  this  does  not  show  that 
these  saperintendents  had  authority  from  the  company  to 
do  this  work.  By  the  general  rules  of  evidence,  presump- 
tions are  continually  made,  in  cases  of  private  persons,  of 
acts  even  of  the  most  solemn  nature,  when  these  acts  are  the 

natural  result  or  necessary  accompaniment  of  other  circum- 
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stances.  For  instance,  it  presames  that  every  man  in  his 
private  and  official  character  does  Ills  dnty  nntil  the  con- 
trary appears.  It  will  presume  that  a  man  acting  in  a  pub- 
lic office  has  been  rightly  appointed.  The  same  presump- 
tions are  applicable  to  corporations.  Persons  acting 
publicly  as  officers  of  the  corporation  are  presumed  to  be 
rightfully  in  office.  Acts  done  by  the  corporation,  which  pre- 
suppose the  existence  of  other  acts  to  make  them  legally 
operative,  are  presumptive  proofs  of  the  latter.  If  officers 
of  the  corporation  openly  exercise  a  power  which  pre-sup- 
poses  a  delegated  authority  for  the  purpose,  and  other  cor- 
porate acts  show  that  the  corporation  must  have  contem- 
plated the  legal  existence  of  such  authority,  the  acts  of  such 
officers  will  be  deemed  rightful,  and  the  delegated  authority 
will  be  presumed.  Each  affords  presumptions  from  acts 
done  of  what  must  have  preceded  them,  as  matters  of  right 
or  matters  of  duty.  Ba7ik  v.  Dandridgey  12  Wheat.  69, 70; 
SpiVntan  v.  Foster  Iron  Co..  66  Barb.  151 ;  Railway  v. 
JameSy  24  Wis.  392.  In  the  absence  of  any  direct  proof,  as 
to  the  authority  of  these  superintendents,  the  jury  were  war- 
ranted in  presuming  that  they  had  it-  It  is  further  objected, 
that  the  court  erred  in  permitting  the  appellee  to  question 
Woodward  about  a  supposed  contract.  This  contract 
was  not  offered  in  evidence.  The  interrogatories  simply 
went  to  its  existence.  What  it  did  or  did  not  contain, 
or  whether  it  existed  at  all,  does  not  appear.  We  do  not 
think  that  this  attempt  to  prove  a  contract  had  any  in- 
fluence with  the  jury.  If  any  injury  was  apprehended  from 
this,  the  appellant  should  have  asked  the  court  for  an  in- 
struction, and  failing  to  do  so,  the  question  cannot  be  raised 
here.  Penock  v.  Dunlogan^  2  Pet.  15.  Complaint  is  made 
because  the  court  allowed  the  plaintiff  to  introduce  the 
ordinances  of  the  city  of  Denver.  These  were  clearly  ad- 
missible, not  only  to  show  that  Blake  street  was  a  highway, 
but  also  on  the  question  of  negligence.  Railroad  v.  Thff^^ 
87  Ind.  376 ;  Railroad  v.  FitzpatricJc^  35  id. ;  OMcago  v. 
Rollins^  supra.  Other  points  are  made  which  we  have 
narefuUy  examined.     We  are  all  of  the  opinion  that  no 
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error  was  committed  on  the  trial  of  this  oasei  aud  the  Judg- 
ment is  therefore  afiirmed. 

Wells,  J.  No  opinion  is  expressed  upon  the  question 
whether  the  plea  of  nid  tlel  corporation  may  be  pleaded 
in  bar,  or  not,  but  the  majority  of  the  court  are  of  the 
opinion  that  the  defendant  cannot  deny  its  own  capacity  by 
a  plea  pleaded  either  alone  or  with  other  pleas  in  abatement 
or  in  bar.  If  the  defendant  be  not  a  corporation,  then  it  is 
nothing  ;  it  cannot  appoint  an  attorney,  it  cannot,  by  at* 
tomey  or  otherwise,  be  present  in  court ;  it  cannot  plead, 
for  it  is  not ;  the  plea  is,  therefore,  felo  de  se.  The  Presi- 
dent dt  Trustees,  etc.  y.  Wadleigh,  6  Blackf.  297. 

The  demurrer  to  this  plea  was,  therefore,  properly  sus- 
tained. 

XTiK>ii  the  other  questions  the  opinion  of  Mr.  Justice  BsL- 
roRD  is  the  opinion  of  the  whole  court 

Let  the  judgment  of  the  district  court  be'  Affirmed. 

JuDOMKKT  Rkvkbsed  In  91  U.  S.  495,  oa  authority  of  Mtlwattkee  A  SL  P.  R,  S,  Ctk  ^* 
91  U.  8.  489L 


OoNTBiBUTOBY  Neouoknck:  Ootorado  Cent.  Jt.  S,  v.  Lea.  5  Colo.  200, 
ExzMPUiBY  Damaoks,  Whethjeb  Pbopkk:  Mvrphy  v.  Jfobha.  7  Oolo.  8iS2. 
PusADixo— NiKL  TiKL  Cobpobation:  Oulf  B.  J2,  Co.  V.  ShirUy,  20  Kan.  6S4. 


Maohbttb  v.  Wanless. 

QURXL  MOBTOAGB— na<  acknowledged.  A  chattel  mortgage  made  upon 
good  eonaideration,  although  it  has  not  been  acknowledged  according  to 
the  aUtnte  (R,  S.  102),  ia  good  against  the  mortgagor,  and  one  claiming 
under  Um,  by  virtue  of  a  void  oonTejance. 

h  a  eouteat  between  mortgagees,  respecting  the  possession  of  chattels  con- 
veyed to  each,  by  one  who  is  admitted  to  be  the  owner,  neither  mortgage 
being  properly  acknowledged  t  Eeld,  that  the  defendant's  mortgage,  if 
executed  without  consideration,  and  to  save  the  property  to  the  mortgagor, 
muat  yield  to  the  plaintiff's  mortgage,  the  latter  being  made  upon  good 
eondderation. 

PlAcnCB — order  ofpuUing  in  tetiimony.  Whether  a  plain tiffsh all  be  allowed 
to  anticipate  the  defense  of  his  adversary,  and  in  the  opening  put  in  evi- 
dence, which  might  weU  be  reserved  for  rebuttal,  ia  so  far  in  the  dincre^ 
tlon  of  the  court  at  the  trial,  that  the  judgment  will  not,  for  that  reason, 
be  disturbed,  unless  it  appears  to  have  been  prejudicial  ^o  the  defendant. 

?%McncK—asgigning  errors.  Exceptions  taken  to  rulings  of  the  court  dur- 
ing the  progress  of  the  trial.  In  admitting  and  rejecting  testimony,  shonld 
be  particularly  set  out  In  the  assignment  of  errors. 

You  n -22 
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A  motion  lor  new  triili  and  exception  to  the  raling  of  the  ooart  thereon,  pre- 
senta  in  tliiji  court  only  the  finding  of  the  Juij,  npon  the  oTldence,  and  not 
the  points  determined  daring  the  progieea  of  the  trial,  although  each 
points  may  have  been  reiterated  in  the  motion  for  new  trial. 

Syidbncb — priviieg^  communieatioiu  between  attorney  and  client  do  not 
inclade  declarations  made  to  one  to  whom  defendant  applied  to  have  a 
mortgage  prepared,  because, 

1.  The  person  to  whom  application  waji  made  was  not  eonsolted  as  an  attorney, 

but  merely  employed  as  a  scriyener. 

2.  It  did  not  appear  in  the  evidence  that  the  person  to  whom  application  was 

made  was  an  attorney  and  counselor  at  law. 

Nbw  TBIAL.  Where  the  evidence  is  conflicting,  the  verdict  will  not  be  dis- 
turbed. 

Wrvma-^inrtrueUan  a$  to  eredibUUy,  Where  there  is  no  evidence  in  the 
case  tending  to  corroborate  a  witness,  the  jury  may  be  instructed,  tliat  if 
they  believe  any  witness  has  willfully  testified  falsely  to  any  materia] 
fact  in  the  case,  they  are  at  liberty  to  disregard  all  of  such  witnesses'  testi- 
mony, or  any  part  thereof. 

Mbasubb  of  dahagbs  in  replevin.  Where  the  property  in  dispate  is  in- 
tended for  consumption,  interest  npon  the  value  of  it,  at  the  rate  fixed  by 
law,  is  the  true  measure  of  compensation  for  the  detention  of  it. 

IzTBTRUCTiON  (U  toform  of  verdict.  The  court  may  prescribe  the  forms  of  veri- 
dict  to  be  used  by  the  Jury,  and  the  Jury,  being  told  that  they  are  forms 
only,  could  not  be  misled  thereby. 

Judgment  fob  cobtb-- omission  of.  Where  each  party  is  entitled  to  costs 
the  circumstance  that  Judgment  has  not  been  entered  in  favor  of  ap 
pellant  is  not  an  objection  to  that  which  has  been  properly  entered  in 
favor  of  appellee. 

Appeal  from  District  Oaurtj  Arapahoe  OourUy. 

This  is  the  second  appeal  in  this  cause,  the  first  being 
reported  in  1  Colorado,  225.  The  writ  was  in  the 
detinet  against  Charles  C.  Maohette  and  Joseph  Zollinger, 
for  three  hundred  bushels  wheat,  ninety  bushels  oats, 
twenty  bushels  barley,  of  the  value  of  $1,200.  In  the 
declaration  there  was  a  count  in  replevin  and  in  trover.  To 
the  count  in  replevin,  the  defendants  pleaded  first,  non 
detinet,'  second,  property  in  the  defendant,  Machette ;  to  the 
count  in  trover,  not  guilty. 

At  the  trial  the  plaintiff"  gave  evidence  tending  to  prove 
that  in  the  year  1867,  one  Edwin  A.  Goff  occupied  plaintiflfs 
farm  as  a  tenant;  that  plaintiff,  from  time  to  time,  advanced 
money  to  the  said  Goff,  and  took  notes  therefor  secured  by 
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mortgage,  on  one-half  of  the  growing  crop  on  plaintifiTs 
fiann.  This  mortgage  being  offered  in  evidence,  together 
with  the  notes,  defendant  objected,  that  it  was  not  acknowl- 
edged within  the  precinct  where  the  mortgagor  resided,  and 
offered  to  show,  by  testimony,  that  such  was  the  fact,  but 
the  conrt  rejected  such  testimony,  and  the  mortgage  was 
read ;  the  defendant,  also,  objected  to  the  notes,  that  they 
were  not  sufficiently  identified  with  the  mortgage,  which 
objection  was  also  overruled,  and  the  notes  were  read.  The 
plaintiff  also  gave  evidence  to  prove  that  some  effort  was 
made  by  defendant,  Machette,  to  conceal  the  property  at, 
and  before,  the  time  the  writ  was  issued ;  that  the  grain  re- 
plevied was  grown  by  Goff,  upon  the  plaintiff's  farm,  and 
was  the  same  as  described  in  the  mortgage  to  plaintiff;  there 
was  much  testimony  as  to  the  amount  and  nature  of  the 
indebtedness  flrom  Goff  to  plaintiff. 

Mr.  Mitchell  Benedict  was  called  by  plaintiff,  and  stated 
that  Goff  called  on  him  professionally,  on  the  6th  of  June, 
1867,  in  relation  to  drawing  a  mortgage ;  that  Machette  was 
there  part  of  the  time,  and  that  he  drew  up  a  mortgage  in 
the  interest  of  Machette ;  he  was  the  grantee.  The  witness 
was  then  asked  to  state  what  was  then  and  there  done,  to 
which  the  defendant  objected,  that  whatever  the  witness 
knew,  he  acquired  professionally,  and  it  was  not  proper  as 
going  to  show  the  validity  of  the  morlgage.  The  court 
overruled  the  objection,  and  the  witness  answered; 

Ob  that  day,  sometime  in  the  foreuoon,  Machette  and 
Goff  came  to  my  office,  and  wanted  to  know  how  long  it 
would  take  to  draw  a  mortgage ;  I  replied,  not  more  than 
five  or  ten  minutes;  Goff  then  stated  to  me  — think  Ma- 
chette was  present — Goff  gave  me  a  description  of  the 
property,  and  I  drew  the  mortgage;  Goff  desiring  I  should 
be  quick  about  it,  as  Sayre  was  drawing  a  mortgage  of  the 
8ame  property  in  the  interest  of  Col.  Wanless  ;  I  drew  the 
mort^ige  as  speedily  as  I  could  and  the  note ;  Wilson  was 
present^  and  took  the  acknowledgment  in  my  office  ;  Wil« 
«m  was  brought  there  —or  sent  for—  I  think  Machette  got 
wagon ;  th^re  was  no  money  passed  at  all ;  I  beli(^v(»  there 
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was  a  conversation  as  to  something  being  wrong  ;  there  was  a 
note  drawn  at  the  same  time,  and  signed  by  Goff ;  Machette 
and  Goff  had  a  talk  as  to  the  amount  to  be  inserted  in  the 
mortgage ;  think  there  was  some  figuring  as  to  the  amount ; 
when  I  asked  for  the  amount,  Machette  and  Goff  had  a 
conversation  among  themselves,  and  had  some  figuring,  and 
gave  me  the  amount;  wouldnH  like  to  say  whether  the 
figuring  was  as  to  the  amount  of  the  indebtedness  or  the 
value  of  the  crop ;  I  recollect  that  at  the  time  they  were 
talking,  the  amount  of  ground  in  wheat  and  barley  was 
talked  about,  and  there  were  some  other  crops,  and  some 
potatoes ;  that  was  all  the  conversation  in  reference  to  the 
figuring. 

In  answer  to  defendant,  the  witness  testified  as  follows : 
Goff  paid  me  for  this  work  and  advice ;  wouldn't  be  positive 
about  it ;  they  asked  me  the  amount,  and  said  they  couldn't 
pay  then,  but  would  as  soon  as  they  should  get  the  $100 
from  Wanless. 

Mr.  Carlos  Gove,  a  witness  for  plaintiff,  stated,  that  de- 
fendant, Machette,  declared  to  him,  in  the  early  part  of 
August,  1867,  as  near  as  he  could  remember,  that  Goff  had 
rented  Wanless'  place,  and  that  Wanless  liad  taken  a  mort- 
gage of  the  crops  on  the  place  ;  that  he  had  also  taken  a 
mortgage,  and  had  succeeded  in  getting  it  on  record,  in  ad- 
vance of  Wanless ;  that  he  was  going  to  dispose  of  the 
grain,  ^nd  make  it  a  present  to  the  wife  and  daughter  of 
Goff,  to  enable  them  to  go  back  to  the  States ;  the  witness 
asked  defendant  if  he  had  any  claim  on  the  crops,  and  he 
said  nothing  further  than  to  make  it  a  present  to  them  to 
get  away  with ;  that  it  was  a  sham  affair,  or  something  to 
that  effect.  It  will  be  observed  that  the  evidence  of  these 
witnesses  relating  to  the  mortgage  from  Goff  to  Machette, 
was  given  by  plaintiff,  in  the  opening  of  the  case,  and 
before  that  mortgage  had  been  offered  by  the  defendant 

H.  Machette,  on  behalf  of  defendants,  testified,  that  an 
indebtedness  was  due  from  Goff  to  Charles  Machette,  and 
that  a  mortgage  was  given  by  Goff  to  secure  it ;  that  he  saw 
this  mortgage  at  the  ranch,  where  Goff  lived,  in  the  after- 
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noon  of  June  6,  1867,  which  was  the  date  of  the  mortgage. 
Defendants  also  gave  evidence  to  prove  that  Machette  took 
possession  of  the  crop,  sometime  before  the  grain  was  re 
plevied,  and  that  he  employed  men  to  cut  and  thresh  it ; 
they  also  put  in  evidence  a  mortgage  from  Goff  to  Macliette, 
dated  Jane  6, 1887,  conveying  one-half  of  the  crop  on  the 
Wanless'  ranch,  to  secure  a  note  for  $1,600,  of  the  same 
date,  and  payable  thirty  days  thereafter. 

In  lebnttal  the  plaintiff  called  the  recojrder  of  the  county, 
to  prove  that  the  mortgage  from  Goff  to  Machette  was  filed 
for  record  at  1:15  P.  M.,  June  6,  1867,  and  that  thereafter 
the  mortgage  remained  in  that  office  for  a  considerable  time. 
There  were  many  objections  to  testimony,  which  are  not 
noticed  in  the  opinion  of  the  court,  and,  therefore,  they  are 
not  here  set  down.  Defendants  presented  several  prayers 
for  instructions,  which  the  court  declined  to  give.  Among 
others,  the  following  was  especially  urged  in  this  court: 

"That  the  evidence  of  the  witness,  Gove,  of  the  verbal 
admissions  of  the  defendant,  given  in  evidence  by  the  plain- 
aSt  is  no  evidence  to  support  the  issue  in  this  case,  on  the 
part  of  the  plaintiff;  that  said  testimony  was  admitted  im- 
properly out  of  its  order,  and  tended  only  to  prove  a  nega* 
tive  proposition,  not  then  properly  before  the  court,  and  the 
jury  should  disr^ard  the  same,  in  the  consideration  of  this 
case.'' 

The  court  charged  as  follows : 

1.  If  the  jury  believe,  from  the  evidence,  that  Goff  was 
indebted  to  Machette,  and  that  the  mortgage  given  in  evi> 
dance,  on  the  part  of  Machette,  was  executed  to  secure  such 
indebtedness,  and  that  Machette  obtained  possession  of  the 
property  in  controversy,  in  advance  of  the  plaintiff,  then 
said  Machette  has  the  better  right  here,  and  the  jury  should 
find  the  defendant  not  guilty. 

2.  The  mortgage  of  Goff,  to  the  plaintiff,  which  was  given 
in  evidence  on  the  part  of  plaintiff,  not  having  been  ac- 
knowledged and  recorded  in  conformity  with  the  statute 
(and  possession  of  the  mortgaged  property  not  having  been 
delivered  to  plaintiff),  is,  in  contemplation  of  law,  fraudulent 
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and  void  as  to  creditors  and  subsequent  purohaaers ;  bat  as 
between  plaintiff  and  Qoff,  it  was,  and  is,  valid  and  effeotaal, 
and  so  if  the  Jury  believe,  from  the  evidence,  that  the  mort- 
gage executed  to  Machette  was  without  considerationi  and 
intended  only  to  save  the  property  to  Goff,  or  wm  executed 
without  any  indebtedness  by  Goff  to  Machette  in  fadt  exist- 
ing, then  the  mortgage  of  Goff  to  plaintiff  binds  the  prop^ 
erty  as  against  Machette,  provided  the  mortgage  to  plain- 
tiff was  executed  to  secure  a  subsisting  indebtedness  of 
Goff  to  plaintiff. 

3.  If  the  jury  believe,  from  the  evidence,  that  there  was, 
in  truth,  an  indebtedness  existing  by  Goff  to  Machette,  at 
the  time  of  the  execution  of  the  mortgage  to  Machette,  then 
the  fact,  if  it  be  a  fact,  that,  at  the  time  of  the  exeoution  af 
the  mortgage  by  Goff  to  Machette,  Machette  knew  of  the 
indebtedness,  if  any,  of  Goff  to  Wanless,  and  also  knew 
that  plaintiff's  counsel  was  then  preparing  a  mortgage  from 
Goff  to  plaintiff,  on  the  same  property,  and  that  Goff  had 
promised  to  execute  such  mortgage,  cuts  no  figure  in  this 
case.  If  Goff  was  indebted  to  Machette,  then  Machette  had 
the  right  to  obtain  security  therefor,  and  to  take  precedence 
of  any  other  creditor,  if  he  could,  and  he  is  not  chargeable 
with  bad  faith,  by  reason  of  any  efforts  to  secure  such  pre- 
cedence. 

4.  The  jury  are  the  sole  judges  of  the  credibility  of  the 
witnesses,  and  if  they  believe  any  witness,  sworn  in  the 
cause,  has  willfully  testified  falsely  to  any  material  fact  in 
the  case  they  are  at  liberty  to  discard  aU  of  such  witness' 
testimony,  or  any  part  thereof. 

6.  The  jury  will  consider  the  evidence  of  the  witness, 
Benedict,  only  for  the  purpose  of  determining  the  dngle 
question,  whether  Goff  was,  or  was  not,  in  truth,  in- 
debted to  Machette  at  the  time  of  the  execution  of  the  Ma- 
chette mortgage. 

6.  Verbal  admissions  are  the  most  unreliable  of  all  testi- 
mony, and  should  be  received,  and  acted  upon  by  a  jury, 
with  caution.  The  jury,  in  considering  the  admissions 
alleged  to  have  been  made  by  the  defendant,  to  the  witness 
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6ove»  should  ftlao  take  into  accouut  the  length  of  time 
which  has  elapsed  since  such  admissions  were  alleged  to 
hare  been  made,  the  state  of  feeling,  as  to  whether  friendly 
or  anflriendlj,  existing  between  said  witness  and  the  de- 
fendant^ the  probability,  or  improbability,  in  view  of  the 
witness'  manner  of  testifying,  and  his  interest  or  lack  of 
interest  in  the  matter  of  the  conversation,  assamed  to  be 
rdated  by  him,  and  his  powers  of  memory,  so  far  as  these 
appear  by  his  evidence ;  and  nnleas,  in  view  of  all  these 
dronmstanoes  appearing  in  evidence,  and  which  seem  to 
the  jnry  to  afford  a  Mr  inference  as  to  this,  the  jnry  believe 
that  the  admissions  and  statements  testified  to  by  said  Gove, 
were  made  by  Maohette,  and  have  been  related  by  the  wit* 
ness,  Gove,  with  substantial  fidelity  and  truthfulness,  then 
the  jnry  should  disregard  the  testimony  of  said  Gove ;  and 
the  Jury,  in  any  event,  should  disregard  the  conclusions  or 
impressions  of  .said  witness  from  the  words  of  the  defend- 
ant testifted  of  by  him,  and  confine  themselves  in  consider- 
ing the  witness'  testimony  to  what  the  defendant  said  at 
file  time  of  the  alleged  admissions,  drawing  their  own  con* 
olnsions  therefrom. 

7.  There  is  no  evidence  in  the  case  to  charge  the  defend- 
ant with  the  detention  of  any  part  of  the  goods  and  chattels 
ia  controversy,  except  that  mentioned  in  the  sheriff's  return. 
Plaintiff  declares  against  defendant  for  the  detention  of 
sundry  bushels  of  barley  more  then  were  found  by  the 
sheiifl^  and  as  to  this  Tpaxt  of  the  barley  not  found  by  the 
•heriff,  the  jnry  are  bound  to  find  the  defendant  not  guilty, 
however  they  may  find  as  to  the  residue. 

9.  The  jury  are  instructed,  that  if  they  find  for  the  plain- 
tiff^ they  will  assess  the  plaintiff's  damages  by  reason  of 
the  detention  of  the  goods  and  chattels  found  to  belong  to 
plaintili;  at  such  sum  as  will  amount  to  ten  per  cent  per 
arninm  of  the  value  of  the  grain  so  belonging  to  plaintiff 
at  the  time  of  the  commencement  of  this  suit 

The  court  also  prepared,  and  submitted  to  the  jury,  a 
fam  of  veidiet  to  be  used  by  them  in  case  they  found  the 
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issue  for  the  plaintiff;  also  a  fonn  to  be  used  in  case  they 
found  the  issue  for  the  defendant 

The  jury  found  for  the  plaintiff,  and  there  was  a  motion 
for  new  trial,  in  which  the  usual  causes  were  assigned, 
that  the  verdict  was  against  evidence,  that  the  court  erred 
in  admitting  and  rejecting  testimony,  and  in  giving  and  re^ 
fusing  instructions,  etc.  This  motion  was  overruled  and 
defendants  excepted. 

Upon  this  appeal,  error  was  assigned  upon  the  ruling  of 
the  court,  in  respect  to  the  motion  for  new  trial,  but  there 
was  nothing  in  the  assignment  of  errors  respecting  the  ruh 
ings  of  the  court  in  admitting  and  rejecting  testimony,  ex- 
cept in  the  6th  and  9th  assignments,  which  referred  to  the 
testimony  of  Mr.  Benedict 

There  was  judgment  for  the  plaintiff,  and  the  defendant^ 
Machette,  appealed. 

Messrs.  Chables  &  Elbebt  and  Mr.  A.  C.  PhblfSi  for 

appellant 

Messrs.  Saybb  &  Wbioht,  for  appellee. 

Hallett,  C.  J.  It  appears  that  one  Goff  executed  to 
each  of  these  parties  a  mortgage  upon  one-half  of  the 
crop  growing  on  appellee's  farm,  and  that  appellant  first 
obtained  possession  of  the  mortgaged  proi)erty.  Appellee 
brought  this  action  to  recover  the  possession,  relying  upon 
evidence  to  show  that  appellant's  mortgage  was  given  with- 
out consideration,  and  with  intent  to  embarrass  him  in  the 
collection  of  his  debt.  There  was  plenary  proof  that  ap- 
pellee's  mortgage  was  given  to  secure  a  debt  due  from  Goff 
to  him,  and  the  mortgage  was  regarded  as  being  good  against 
Goff  alone,  apparently  upon  the  ground  that  the  docket- 
entry,  made  by  the  justice  who  took  the  acknowledgment, 
is  not  conformable  to  the  statute  regulating  such  instru- 
ments. Counsel  for  appellant  contend,  that  without  a  proper 
acknowledgment,  and  a  full  compliance  with  the  statute 
in  every  particular,  the  instrument  could  not  affect  his  right 
to  the  property,  a  proposition  which  is  entirely  correct 
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fiat  if  appellant  had  no  right  or  interest  in  the  property, 
of  course  his  possession  mnst  yield  to  any  demand  Which 
woald  be  good  against  the  mortgagor.  And  this  was  the 
point  to  which  the  evidence  was  mainly  directed,  and  to 
which  the  conrt  directed  the  attention  of  the  jury.  If  the 
&ct  is  as  the  jury  found  it  to  be,  that  the  mortgage  to  ax> 
peUant  was  given  without  consideration,  he  cannot  resist 
the  demand  of  one  who  has  acquired  title  from  Goff,  any 
more  than  he  could  resist  the  latter,  if  he  had  made  no 
transfer  of  the  property.  Holding,  without  right,  appellant 
is  not  protected  by  the  statute,  or  otherwise,  from  any  legal 
demand  acquired  from  the  true  owner,  with  whom  the  law 
will  identify  his  possession.  In  this  view  it  is  not  a  ques- 
tion whether  either  of  the  mortgages  was  duly  acknowledged 
before  the  proper  officer,  and  such  entry  made  in  the  docket 
of  the  justice,  as  the  law  requires ;  for  with  the  most  careful 
observance  of  these  .provisions,  appellant's  mortgage  must 
fail  for  want  of  a  consideration,  and  appellee's  mortgage, 
without  any  acknowledgment  whatever,  is  good  against 
Goff,  and  all  who  stood  in  his  position.  In  reply  to  the 
fiQggestion  that  appellee  was  allowed  to  set  up  title  in  ap- 
pellant, for  the  purpose  of  overthrowing  it,  thus  anticipating 
the  defense,  and  putting  in  at  the  opening  of  the  case  evi- 
dence which  should  have  been  withheld  until  the  close,  it 
is  proper  to  say  that  this  is  a  matter  of  practice  with  which 
a  court  of  review  will  not  interfere,  unless  it  is  seen  that 
mischief  has  grown  out  of  it.  In  the  present  instance  ap- 
pellant appears  to  have  accepted  the  defense  indicated  by 
his  adversary,  and  to  have  relied  upon  the  mortgage 
which  had  been  previously  assailed.  To  overcome  the  pre- 
sumption of  ownership  arising  from  possession  by  appel- 
lant, it  was  necessary  that  appellee  should  show  a  title 
overreaching  that  possession,  and  this  he  did  by  showing 
the  prior  possession  and  ownership  of  Goff,  and  the  con- 
veyance to  himself.  I  do  not  see  that  he  was  then  required 
to  meet  appellant's  case,  but  his  doing  so  is  not,  under  the 
circumstances,  an  irregularity  of  which  complaint  can  be 
made  here.  As  to  the  legal  operation  and  effect  of  these . 
Vol.  II.— 23 
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mortgages,  the  charge  of  the  court  to  the  jury  is  unexcep* 
tionable,  presenting  the  points  in  controversy,  fally  and 
explicitly.  So,  also,  the  refusal  of  the  court  to  admit  tes- 
timony to  show  that  the  mortgage  to  appellee  was  not  ac- 
knowledged in  the  precinct  where  the  mortgagor  resided, 
was  not  erroneous  in  the  view  which  was  taken  of  that  in- 
strument The  mortgage  was  good  against  the  maker 
without  acknowledgment,  and  therefore  the  certificate  was 
not  in  question. 

In  connection  with  this  last  question,  and  some  others  re- 
lating to  the  admissibility  of  testimony,  which  have  btjen 
discussed,  it  is  proper  to  remark  that  thoy  are  not  presented 
in  the  assignment  of  errors.  The  pertinency  and  admissi- 
bility of  Mr.  Benedict's  testimony  is  drawn  in  question  by 
the  ninth  assignment  of  error,  and  also  by  the  sixth  assign- 
ment, referring  to  the  charge  of  the  court,  and  the  suffi- 
ciency of  the  evidence  to  support  the  v.erdict  is  the  subject 
of  the  first  and  second  assignments.  Beyond  this  there  is 
nothing  to  present  the  exceptions  taken  to  the  rulings  of 
the  court  upon  the  evidence.  If  it  is  claimed  that  these 
were  presented  in  the  motion  for  new  trial,  the  assignment 
of  error  upon  the  ruling  upon  that  motion  cannot  be  re- 
garded as  raising  all  the  points  contained  in  the  motion. 
The  twelfth  rule  of  this  court  requires  that  errors  shall  be 
separately  alleged,  and  particularly  specified,  and  the 
object  of  it  will  be  entirely  defeated,  if  parties  are  allowed 
to  present  numerous  questions  by  means  of  a  single  speci- 
fication, based  upon  the  action  of  the  district  court,  upon 
such  motion.  Again,  a  motion  for  new  trial,  properly  con 
sidered,  is  directed  to  mistakes  of  the  jury  as  to  the  facts, 
or  in  applying  the  law  to  the  facts ;  and  although  points 
decided  by  the  court,  relating  to  the  testimony,  or  the  charge 
to  the  jury,  are  frequently  set  down  in  the  motion  as 
grounds  for  new  trial,  and  the  court  will  always  embrace 
the  opportunity  to  correct  errors  in  such  points  which 
may  have  been  made,  yet  they  do  not  arise  upon  such 
motion.  All  questions  relating  to  the  admissibility  of  testi- 
mony, and  the  charge  of  the  court  to  the  jury,  arise  upon  the 
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trial  of  the  eause,  and  exception  must  be  taken  to  tbe  xnl- 
ing  of  the  conrt,  ii]>on  all  such  questions,  at  the  time  it  is 
madci  in  order  to  secure  attention  to  them  here.  The  fact 
that  such  questions  are  presented  a  second  time,  in  the 
motion  for  new^  trial,  does  not  enlarge  or  diminish  the 
ri^t  of  the  parly  aggrieved  to  be  heard  upon  them  here. 
A  fiur  construction  of  our  twelfth  rule  demands  that  all 
exceptions  of  this  nature  shall  be  particularly  referred  to 
m  the  assignment  of  errors. 

The  conversation  between  GtoS  and  appellant  in  the 
presence  of  Mr.  Benedict  is  not  within  the  rale  which  ex- 
olndes  communications  made  to  an  attorney  for  the  purpose 
of  obtaining  his  professional  opinion.  Advice  was  not 
flOQght  from  Mr.  Benedict  in  relation  to  any  matter,  nor 
was  the  communication  made  to  him  with  a  view  to  con- , 
saltation  as  to  the  rights  of  any  one.  He  was  simply  asked 
to  prepare  a  mortgage,  and  in  doing  so  he  acted  as  a 
scrivener  merely.  Disclosures  of  fact,  made  to  him  in  that 
capacity,  are  not  subject  to  the  rule  referred  to.  1  Qreenl. 
Ev.,  %  239y  n.  Again,  it  was  not  shown  that  Mr.  Benedict 
was  an  attorney  at  law,  of  which  there  should  be  evidence, 
to  give  appellaut  the  b^iefit  of  his  exception.  That  the 
testimony  of  this  witness  was  entirely  pertinent  in  connec- 
ti<m  with  the  testimony  of  Qove,  upon  the  question  of  in* 
debtedness  of  Goff  to  appellant,  is,  I  think,  quite  plain. 
The  anxiety  of  the  parties  to  have  the  instrument  drawn, 
before  the  mortgage  to  appellee  could  be  perfected,  is  shown, 
by  the  fiftatement  subsequently  made  by  appellant  to  Gove, 
to  have  arisen  from  a  desire  to  shield  the  property  from  the 
just  demands  of  appellee.  The  significant  statement  made 
at  that  time,  together  with  the  statement  to  Gove,  and  the 
conduct  of  appellant  and  Goff  just  prior  to  the  service  of 
the  writ,  made  a  case  upon  which  the  jury  might  well  con- 
dude  that  the  mortgage  to  appellant  was  without  considera- 
tion. If  we  look  to  the  snJIciency  of  the  evidence  to  sup- 
port the  verdict  no  doubt  can  be  entertained  upon  the 
point  The  jury  were  properly  charged  as  to  the  weight  to 
be  attached  to  appellant's  admissions,  and  if  they  chose  to 
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accept  such  admissions  in  opposition  to  the  testimony  of 
H.  Machette,  they  were  at  liberty  to  do  so.  The  facts  were 
for  the  jnry,  and  their  determination,  upon  conflicting  evi- 
denre,  should  not  be  disturbed.  As  to  the  instruction  that 
the  jury  may  disregard  the  testimony  of  a  witness  who  has 
sworn  falsely  as  to  any  material  fact,  we  think  that  the 
jury  could  not  have  been  misled  by  it.  The  possession  of 
the  grain  by  appellant,  at,  and  immediately  before,  the 
commencement  of  the  suit,  was  not  denied;  and,  indeed,  all 
of  the  witnesses  who  testified  upon  the  point,  agreed  in  re- 
lation to  it. 

The  threshing,  by  appellant,  if  paid  for  by  him,  gav.e 
him  no  lien  upon  the  property,  and  is  not  material  to  the 
case.  That  the  note  and  mortgage  to  appellant  were  prima 
./ac/d  evidence  of  indebtedness  on  the  part  of  QoflFto  himr, 
is  quite  true,  but  these  instruments  were  assailed,  upon  the 
ground  that  they  were  without  consideration,  and  the  testi- 
mony  of  this  witness  was  offered  in  support  of  them.  The 
witness  waa  asserting  the  validity  of  the  mortgage  and  note, 
and  they  were  involved  in  his  testimony,  and  became  a  part 
of  it.  The  point  in  issue  was  the  validity  of  the  instru- 
ments ;  and  while  that  issue  was  on  trial,  the  instruments 
could  not  be  invoked  to  support  the  testimony.  To  bring 
the  presumption  in  favor  of  the  instruments  to  the  support 
of  them,  is  not  the  corroboration  which  is  contemplated  by 
the  rule  under  consideration.  In  respect  to  matters  which 
were  controverted,  the  testimony  of  this  witness  was  not 
corroborated,  and  the  case  is  within  the  principle  of  Bino* 
ardv.  McDoiwld,  46  III.  123. 

The  claim  for  damages  for  the  detention  of  the  property 
rests  upon  the  statute,  and  the  rule  of  computation  adopted 
by  the  court  is  sanctioned  by  Mr.  Sedgwick  and  numerous 
authorities.  Sedg.onDam.(5thed.)682.  Where  the  property 
is  domestic  animals,  valuable  for  service  only,  the  value  of 
the  use  of  the  animal  is,  of  course,  the  measure  of  com- 
pensation; but  where,  asMn  this  case,  the  article  is  intended 
for  consumption,  interest  upon  the  value  of  it  would  seem 
to  be  the  true  compensation.    If  the  owner  of  the  grain 
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should  wish  to  obtain  the  like  quantity,  he  mast  purchase, 
in  the  nuurket,  at  current  rates,  and  he  would  be  deprived 
of  the  use  of  the  money  thus  invested.  The  best  estimate 
of  his  loss,  that  can  be  made,  is  interest  upon  the  amount 
of  money  which  he  would,  for  that  purpose,  be  compelled 
to  pay  out. 

It  was  entirely  proper  for  the  court  to  prescribe  the  form 
of  the  verdict  to  be  rendered  by  the  jury,  and  as  they  were 
told  that  it  was  merely  a  form,  I  do  not  see  that  it  con- 
tained any  suggestion  as  to  what  the  finding  should  be. 
The  court  drew  the  form  to  be  used  in  case  the  finding 
should  be  for  appellant,  as  well  as  tliat  to  be  used  if  the^ 
finding  should  be  for  appellee,  and  the  suggestion  was 
eqnaU^  strong  in  favor  of  both  parties.  In  addition  to  this, 
the  jury  were  told  that  they  were  forms  merely,  and  there 
were  full  instructions  upon  all  the  points  in  the  case.  Un- 
der such  circumstances  the  instruction  could  not  have  had 
any  influence  upon  the  verdict  of  the  jury. 

If  the  appellant  is  entitied  to  his  costs  because  of  the 
£ulure  of  appellee  to  make  out  a  case  as  to  all  of  the  prop- 
erty, described  in  the  writ  as  claimed  by  his  counsel,  he 
should  move  the  court  below  for  judgment  of  that  kind. 
Theomissionof  the  judgment  in  favor  of  appellant  is  not 
fatal  to  that  which  has  been  regularly  and  properly  entered 
in  favor  of  appellee.  The  cases  cited  by  counsel  are  to  the 
effect,  that  as  to  costs,  cross-judgments  shall  be  entered  in 
fiivor  of  each  party,  and  if  one  party  has  obtained  his  judg- 
ment, and  the  other  has  not,  the  remedy  would  appear  to 
be  plain.    Lartsing  v.  Bales^  11  111.  651. 

The  Judgment  of  the  district  court  is  affirmed,  with  costs. 

Affirmed, 

EviDEXCv  TO  SuppoBT  Vkrdict.  —  Verdict  will  not  be  disturbed  If  not  manifestly  wrong 
and  the  erldeDce  is  conflicting:  Ktmta*  l*uc.  By.  Co.  v.  TwoTnbley,  8  Colo.  rJ»:  Bttrker  v,  Jfawleyl 

4  Colo,  an,  ML  "^ 

Oqhxunicatiox  u  not  PRnaLEOKD  where  made  to  a  person  employed  merely  us  a 

■crlrener  and  not  consoJted  as  an  attorney:  CaUtwelUr  v.  DavU,  10  Colo.  492. 

BsFLXvnf  —  MXABURK  ov  Dakaoks.  — When  the  property  Is  Intended  for  consumption. 

Intereal  «pon  the  yalne  of  It*  at  the  rate  fixed  by  law,  is  the  true  measure  of  compensation  for 

detention  of  MiTuekery,  ParJuJ  Colo.  70);  but  the  Interest  Is  allowed,  not  As  Interest,  but  a« 

daaaaffcs:  OmoJia  A0.8.4tS,Oo.  v.  Ta^<»;  13  Colo.  50. 
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Buck  et  aL  v.  Fischsr  et  aL 

PRkOnct—noHce  of  hearing  before  a  maOer.  Upon  bill  to,  foreclose  %  mortr 
gage  taken  aa  confeesed,  and  referred  to  a  maater  to  take  proofs,  and  report 
the  amount  due  on  the  mortgage,  defendants  are  not  entitled  to  notice  of 
the  hearing  before  the  master. 

Mobtgaobb's  bstatb  goes  to  hie  pereonal  representative.  Upon  the  death  of 
a  mortgagee,  his  estate  in  the  mortgaged  premises  passes  to  his  personal 
representative,  and  a  bill  to  foreclose  the  mortgage  cannot  be  maintained 
by  his  devisee  and  legatee. 

PLELmsQ-^eon^Mnante,  who  sue  ae  representatives  of  an  estate,  should  show 
that  they  are  such  in  the  bill,  and  it  is  not  suffldent  that  the  fact  appears 
in  an  exhibit  attached  to  the  bill* 

JSrrar  to  District  Oourty  Arapahoe  OourUy.  * 

Thk  bill  was  filed  by  Amelia  L.  Fischer  and  C.  F.  A. 
Fischer  against  Wm.  Buck,  Karl  E.  Ammunn  and  A-  K. 
Buck,  to  foreclose  a  mortgage  given  by  the  said  William 
Buck  to  Frantz  A.  Brocker.  The  bill  was  dismissed  as  to 
Ammunn,  and  the  other  defendants  demurred.  As  origin- 
ally framed,  complainants  appeared  to  claim  in  their  own 
right,  and  the  demurrer  was  sustained,  apparently  on  that 
ground.  The  bill  was  subsequently  amended  so  as  to  show 
the  death  of  Brocker,  leaving  the  said  Amelia  his  sole  legatee 
and  devisee,  and  that  she,  before  the  commencement  of 
the  suit,  intermarried  with  the  said  0.  F.  A.  Fischer,  who  was, 
at  the  time  of  the  bringing  of  the  suit,  and  at  the  time  of 
making  the  amendment,  her  lawful  husband. 

There  was  filed  with  the  bill,  as  an  exhibit,  the  last  will 
and  testament  of  Brocker,  from  which  it  appeared  tljiat  tJie 
said  Amelia  was  appointed  sole  executrix  of  his  estate,  and 
also  that  he  had  bequeathed  all  his  property  to  her,  but 
there  was  not  in  the  bill  any  allegation  or  statement  that 
she  was  executrix,  or  that  she  sued  as  such.  After  the 
amendment,  the  bill  was  taken  as  confessed,  and  referred  to 
a  master  to  compute  the  amount  due. 

The  other  facts  are  stated  in  the  opinion  of  the  court. 

•8.  C.,po8t. 
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Mp.  B.  L.  Smith,  for  plaintiff  in  error. 

Messrs.  Bbowns  &  Putnaic,  for  defendants  in  error. 

BsL^ORD,  J.  This  was  a  bill  in  chancery,  brought  by 
Amelia  Fischer,  sole  devisee  and  legatee  of  Prantz  A. 
Brocker,  to  foreclose  a  mortgage.  The  respond(jnts 
appeared,  submitted  to  a  rule  to  plead ;  made  default,  and 
thereupon  the  bill  was  referred  to  the  master.  Upon  the 
incoming  of  his  report,  numerous  exceptions  were  taken, 
and,  among  them,  that  the  respondents  had  no'  notice  of 
the  time  and  place  where  the  evidence  was  to  be  taken, 
and  had  no  opportunity. to  cross-examine  the  witnesses,  etc. 
They,  at  the  same  time,  moved  to  have  the  cause  re-refeiTed 
to  the  master,  so  that  the  witnesses  might  be  cross-examined. 
The  exceptions  and  motion  were  both  overruled.  The  first 
question  to  be  considered  is,  whether  the  respondents  were 
entitled  to  notice  of  the  proceedings  to  be  taken  subsequent 
to  the  default.  Mr.  Daniel,  in  his  Chancery  Practice,  xo\  2, 
1152,  states  that  the  general  rule,  that  all  persons  having  an 
interest  in  the  result  of  the  proceedings  should  have  notice 
of  the  attendance  before  the  master,  extends  to  cases  in 
which  a  defendant,  after  appearance,  has  allowed  the  bill  to 
be  taken  pro  confesso^  and  a  decree  to  be  made  for  want  of 
an  answer.  In  such  cases,  as  well  as  in  cases  where  the 
decree  has  been  made  upon  the  answer  of  the  party,  it  is 
necessary  to  serve  him  with  notice  upon  all  proceedings,  in 
the  master's  office,  by  which  his  interests  are  in  any  way 
affected.  It  is  to  be  remembered,  however,  that  a  distinc- 
tion exists  in  this  respect  between  decrees  pro  con/esso,  for 
want  of  appearance,  and  decrees  pro  confesso^  for  want  of 
an  answer.  In  the  former,  there  being  no  one  whom  the 
plaintiff  can  serve,  all  the  necessary  proceedings  must 
necessarily  be  ex  parte.  In  New  York  the  same  decision  as 
to  notice  is  announced,  and  the  same  distinction  maintained. 
Hart  V.  Small,  4  Paige,  551.  It  must  be  observed  tliat  in 
England,  although  a  party  who  has  appeared,  but  who  has 
allowed  a  decree  to  be  taken  against  him  pro  confessoy  for 
want  of  an  answer,  is  entitled  to  liave  notice  of  tlie  proceed- 
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ings  against  him  under  the  decree  in  the  master's  office,  he 
will  not  be  entitled  to  appear  upon  such  notice  before  the 
master,  without  previously  obtaining  an  order  for  that  pur- 
pose. The  order  will  not  be  granted,  except  upon  terms. 
In  the  case  of  Moore  v.  Tilman  a  different  rule  is 
announced.  The  court  there  restricts  the  right  to  notice  to 
those  cases  only  where  there  is  a  contest.  That  is,  where 
there  is  an  issue  formed.    83  111.  358. 

We  are  of  the  opinion  that  a  decree  pro  coitfesso  admits 
all  the  allegations  of  the  bill  that  are  well  pleaded.  Nor 
do  we  conceive  it  necessary,  in  such  a  case,  to  refer  the  cause 
to  the  master.  Why  prove  what  is  already  admitted  ?  Or 
why  should  the  party  in  default  be  notified  of  the  time  the 
complainant  will  submit  evidence  to  the  master  of  a  fact 
that  the  respondent  has  already  conceded  to  exist  ? 

A  party  engaged  in  a  cause  is  presumed  to  be  in  court, 
and  taking  note  of  events  as  they  occur.  When  the  com- 
plainant seeks  to  have  his  decree  entered,  the  respondent 
may  tesist  the  same,  if  the  nature  and  extent  of  the  decree 
goes  beyond  the  relief  to  which  the  complainant  is  entitled. 
Beyond  this,  his  rights  do  not  go,  and,  if  he  would  avail 
himself  of  this  privilege,  he  should  be  where  the  law  pre- 
sumes him  to  be — in  court.  We  think,  in  cases  of  this 
character,  no  notice  is  required. 

A  more  serious  question  arises  in  reference  to  the  capacity 
of  the  plaintiff  to  maintain  this  action.  The  rule  universally 
obtains  in  this  country  that  the  interest  of  the  mortgagee 
will  always  go  to  his  personal  representative,  whether  it  be 
for  a  term  of  years  or  in  fee,  it  being  regarded,  in  all  cases, 
as  mere  personalty,  and  strictly  a  chattel  interest.  Redf. 
on  Wills,  vol.  3,  p.  144. 

Parker,  C.  J.,  in  ScoU  v.  MaoFarland^  13  Mass.  311, 
says:  "The  mortgage  is  a  mere  chattel-,  af  which  the 
administrator  has  the  control.  He  is  responsible  for  the 
debt  for  which  it  is  a  pledge."  The  money,  to  secure 
which  the  mortgage  is  given,  having  come  out  of  the 
personal  estate  of  the  mortgagee,  it  is  deemed  just  that 
it  should  be  returned  to  it,  and  stand  as  a  fund,  out  of 
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which  to  satisfy  his  creditors.  It  is  to  the  personal  repre- 
sentative that  the  creditors  look  for  the  payment  of  their 
demands ;  and  as  the  law  requires  these  demands  to  be  satis* 
fied  in  the  first  instance  out  of  the  personal  estate^  it  is 
indispensable  that  the  administrator  or  executor  should 
have  full  control  of  the  same.  If  a  devisee  or  legatee 
has  the  right  to  maintain  an  action  on  a  mortgage,  the 
right  must  extend  to  all  other*  instruments,  such  as  notes, 
bonds,  and  bills  of  exchange.  If  we  concede  this  right, 
we  introduce  into  the  settlement  of  decedents'  estates  a 
principle  that  has  not  been  heretofore  recognized,  namely, 
the  duty  of  joining  legatees  with  the  personal  representatives 
in  aU  actions  brought  for  the  collection  of  claims  due  the 
estate,  for  it  will  hardly  be  contended  that  the  administra- 
tor or  executor  is  incapable  of  suing.  To  one  or  the  other 
belongs  the  exclusive  right  of  managing  the  personal  estate, 
of  marshaling  the  assets,  granting  disoliarges  and  acquit- 
tances, paying  the  debts,  and  the  uniform  practice  of  all 
courts  recognizes  this  right  to  exist  and  abide  in  the  per- 
sonal representative.  Who  is  required  to  account  to  the  court 
for  the  administration  of  tliis  class  of  property  ?  Clearly  not 
the  legatee,  nor  is  he  required  to  do  it  jointly  with  the 
executor.  It  seems  to  me,  therefore,  to  be  clear  that  this 
action  cannot  be  maintained.  It  is  claimed,  however,  that 
the  exhibits  attached  to  the  bill  show  that  the  complainant 
is  executrix.  This  is  conceded,  but  the  majority  of  the 
court  are  of  the  opinion  that  the  exhibits  cannot  be  allowed 
to  supplement  the  allegations  of  the  bill.  The  allegations 
of  the  biU  must  show  a  case  without  regard  to  the  exhibits, 
because  they  cannot  be  taken  as  a  part  of  it.  Such  being 
the  case,  we  must  regard  this  suit  as  brought  by  Mrs. 
Fischer  as  devisee,  and  not  otherwise,  and  therefore  the 
action  cannot  be  maintained.  The  decree  of  the  'jourt  below 
is  reversed  and  cause  remanded,  with  leave  to  the  complain- 
ant to  amend  her  bill  so  that  it  may  show  that  she  is  the 
executrix,  if  such  is  the  fact.  Reversed. 

CoMPLAiXT  JcrsT  8TATK  Cavkk  OF  AcTioN  Jii  Itself»  wlthoDt  FG^Brd  to  exhibit*  attached 
toU:  llroofc*  V.  PtaKlrfocAr,  6  Colo. :«».         _        _        ^  .,  ^,,.,  ..^.. 

Writ  or  Erkob,  Practice  ok.  — The  office  of  a  writ  of  error  being  fully  explalne<l  by 
the  common  law.mzui  Congress  having  authorised  ihe  territorial  courts  to  ls.sue  it,  the  JurlKtllc. 
diction  to  bear  and  determine  cauncM  brouKlit  to  the  Rtipreme  court  by  this  writ  la  complete 
vltboQt  farther  legislation:   Vanre  \,  Kockwell^  3  Colo.  213. 

Vol.  n.— 24 
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BsBBY  V*  United  States. 

Jurisdiction  ->  of  dklriei  court  under  laws  of  TTnited  8late$,  The  acta  of  con- 
g^resa  of  1866  and  1858  (11  But.  at  large,  49-866),  limiting  the  number  of 
courts  which  have  jurisdiction  in  caaee  arifiing  under  the  constitution  ani 
laws  of  the  United  States,  are  applicable  to  this  territory. 

But  one  court  in  each  judicial  district  can  entertain  such  pleas,  and  the  Juris- 
diction of  that  court  extends  thropghout  the  district. 

For  a  crime  committed  in  the  county  of  Park,  in  the  first  Judicial  district,  the 
ofibnder  may  be  indicted  and  tried  in  the  county  of  Arapahoe  in  the  same 
district. 

Of  the  power  of  the  leffielature  to  designate  the  court  toJiich  ehaU  have  auehjurU' 
diction.  Under  the  act  organizing  the  territory,  the  legislative  assembly 
has  authority  to  designate  the  court  in  each  district,  which  shall  have  and 
exerdse  the  jurisdiction  of  a  circuit  and  district  court  of  the  United  States. 

Of  the  manner  in  which  that  may  be  done.  The  act  of  1870  (8  Sess.  58),  which 
provides  that  terms  of  court,  for  the  transaction  of  business  arising  under 
the  constitution  and  laws  of  the  United  States,  shall  be  held  at  the  county 
seat  of  the  county  of  Arapahoe,  at  the  times  herein  provided  for  holding 
courts  at  that  place,  sufficiently  designates  the  district  court  of  Arapahoe 
county,  as  the  court  which  should  have  such  jurisdiction  in  the  first 
district. 

That  act  is  not  regarded  as  creating  terms  of  court  for  the  trial  of  causes 
arising  under  the  laws  of  the  United  States,  but  rather  as  designating  the 
court  which  should  exercise  such  jurisdiction. 

Of  t?ie  terms  of  court.  And  where,  in  a  subsequent  act  (9  Sees.  89),  changing 
the  terms  of  court,  nothing  was  said  as  to  causes  arising  under  the  laws  oi 
the  United  States,  the  court  had  jurisdiction  of  such  causes  at  the  newly- 
appointed  terms. 

Laucbnt — of  a  letter  or  packet  from  a  mail  or  post-office.    Section  22  of  the 
act  of  1825  (4  Stat,  at  large,  108),  defines  as  separate  and  distinct  crimes : 
1.  Stealing  a  mail  letter  or  packet  which  does  not  contain  an  article  of 

value,  from  or  out  of  a  post-office. 
8.  Taking  a  letter  or  packet,  which  contains  an  article  of  value,  from  or 
out  of  a  post-office,  wltli  or  without  the  consent  of  the  person  having 
custody  thereof,  and  embezzling  or  destroying  the  same. 

An  indictment  which  charges  that  the  prisoner  stole  from  a  postofflce,  a 
packet  containing  $40  in  currency  and  $1,000  in  gold-dust,  which  was 
intended  to  be  conveyed  by  post,  and  secreted  and  embezzled  the  same,  is 
sufficient  under  the  clause  last  mentioned. 

Whether  the  currency  and  gold-dust  was  mailable  matter  is  not  material.  It 
is  enough  that  they  were  articles  of  value. 

Of  the  poteer  to  summon  jurors.  The  power  to  select  and  summon  jurors  la 
cases  arising  under  the  laws  of  the  United  States,  although  not  given  by 
statute,  exists  by  force  of  the  common  law. 

In  the  absence  of  statutory  regulation,  the  court,  when  sitting  for  the  trial  of 
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I  arisinfr  under  the  conBtitaiion  »nd  laws  of  the  United  States,  may 

caofe  Jnioni  to  be  aiunnioned  from  the  body  of  the  district  niider  an  open 

▼enire  directed  to  the  marshaL 
Bg  whom  ths  proeesi  shall  be  executed.    The  marthal  of  the  territory,  as  the 

exeentiTe  officer  of  the  court  when  sittin^r  for  the  trial  of  such  causes, 

may  lawful! j  ser^e  a  ▼enire  for  jurors. 
Whether  the  Jurora  should  come  firom  the  county.    That  the  jurors  were  not 

summoned  from  the  county  in  which  the  offense  is  alleged  to  have  been 

committed,  is  not  a  ground  of  challenge  to  the  array. 
Whether  the  jurors  should  come  from  the  district.    That  the  jurors  were  not 

summoned  from  the  body  of  the  district  is  however  a  good  olijection,  and 

this  being  averred  in  the  challenge  and  admitted  by  demurrer,  was  well 

taken. 
QfthepraeUce  in  eases  of  federal  jurisdiction.    In  cases  arising  under  the  laws 

of  the  United  States,  the  practice  and  method  of  proceeding  is  tht<  samo 

as  in  oases  arising  under  the  laws  of  the  territory. 
Of  the  right  to  challenge  Jurors,    And  one  who  is  charged  with  crime  under  a 

law  of  the  United  States  may  have  advantage  of  a  law  of  the  territory 

which  gives  the  right  to  challenge  a  certain  number  of  jurors  without 

sssigning  cause  therefor. 
EviDKHCB — of  confessions  improperly  obtained.    Where  a  prisoner  was  induced 

to  make  confession  of  guilt  by  promise  of  favor,  such  confession  should 

not  be  received  against  him. 
And  where  such  confession  was  reiterated  at  a  subsequent  meeting  between 

the  prisoner  and  the  prosecuting  witness,  and  tliere  was  reason  to  believe 

Uiat  the  prisoner  was  then  under  the  influence  of  the  previous  promise, 

and  the  promise  was  in  fact  renewed,  the  subsequent  declarations  were 

slso  inadmisrible. 
Of  acts  accompanying  admission.    That  the  prisoner  produced  gold-dust  and 

identified  it  as  that  which  had  been  stolen,  may  be  shown. 
But  the  accompanying  declaration,  if  it  amount  to  a  confession  of  guilt,  and 

it  was  drawn  from  the  prisoner  by  promise  of  favor,  cannot  be  received. 
Adwdsahns  voluntarily  made.    Declarations  made  to  another  witness  at  another 

time  and  place,  when  no  improper  influence  was  used  against  the  prisoner, 

were  properly  received, 

ErrcT  to  District  Court  of  the  First  District 

Tifs  indictment,  whioh  was  presented  at  the  April  term, 
A.  D.  1872,  contained  four  counts.  In  the  first  it  was 
alleged  that  on  the  2l8t  day  of  July,  1871,  at  the  Fairplay 
post-office,  in  the  county  of  Park,  in  the  first  judicial 
district^  the  prisoner  feloniously  did  steal  from  and  out  o( 
the  post-office  a  certain  packet  contrary  to  the  form  of  the 
statute,  etc.    The  second  count  was  substantially  the  same. 
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In  the  third  count  it  was  alleged  that  the  prisoner  entered 
the  post-office  at  Fairplay,  and  took  therefrom  a  certain 
packet  containing  certain  articles  of  value,  to  wit :  forty 
dollars  in  currency  and  one  thousand  dollars  in  gold-dust, 
which  said  packet  was  intended  to  be  conveyed  by  post, 
and  secreted,  and  embezzled  the  same.  In  the  fourth  count 
it  was  alleged  that  the  prisoner  feloniously  did  steal  from 
the  post-office  at  Fairplay  a  certain  registered  packet,  which 
had  lately,  before  then,  been  put  into  the  mail  at  Oro  City, 
to  be  conveyed  by  post  to  Denver,  which  packet  contained 
articles  of  value,  to  wit :  $40  in  currency,  the  property  of 
William  Stoner^  and  secreted,  and  embezzled  the  same.  The 
prisoner  moved  to  quash  the  indictment,  and  assigned 
numerous  objections,  some  of  which  are  noticed  in  the 
opinion  of  the  court.  The  motion  was  overruled.  At  the 
October  term  the  prisoner  challenged  the  array  of  petit 
jurors,  and  assigned  the  following  reasons : 

1.  That  the  jurors  had  not  been  selected  and  summoned 
according  to  the  law  of  Colorado. 

2.  That  they  were  not  summoned  according  to  any  law 
of  the  territory,  nor  of  the  United  States. 

3.  That  the  jurors  were  summoned  by  the  U.  8.  marshal, 
without  authority  of  law,  and  contrary  to  the  laws  of  the 
territory. 

4.  That  the  jurors  were  not  selected  and  summoned  from 
the  body  of  said  district,  or  from  Park  county,  where  the 
oflfense  was  alleged  to  have  been  committed. 

6.  That  the  venire  facias  to  the  marshal  was  issued  with 
out  authority  of  law,  and  contrary  to  the  laws  of  the 
territory,  and  every  other  law,  and  was  improperly  tested. 

6.  That  the  U.  S.  marshal  is  not  authorized  to  summon 
jurors  in  Colorado  territory,  but  it  is  the  sheriflfs  duty' 

A  general  demurrer  to  this  challenge  was  sustained.  At 
the  trial  John  B.  Furay,  a  special  agent  of  the  post-office 
department,  testified  that  he  visited  Fairplay  about  the  29th 
of  October,  1871,  and  received  from  the  prisoner  thirty  and 
one-half  ounces  of  gold-dust  and  $100  in  currency  ;  that  he 
had  conversations  with  tlie  prisoner  at  this  time,  and  sub- 


Digitized  by 


Google 


1873.]  B£EBT  V.  (Jkited  States.  189 

seqnently  in  the  month  of  January,  1872,  at  Denver ;  that 
the  meeting  in  Denver  was  in  pursuance  of  a  previous 
arrangement  with  the  prisoner.  The  witness  also  stated  that 
at  the  first  conversation  with  the  prisoner,  in  Fairplay,  he 
advised  the  prisoner  to  make  fall  restitution,  and,  if  he  did 
80,  it  would  go  easy  with  him ;  that  it  would  be  better 
for  him  to  confess;  that  the  door  of  mercy  was  open, 
and  that  of  justice  closed ;  that  he  threatened  to  arrest 
him,  and  expose  his  family,  if  he  did  not  confess,  and  the 
like ;  that  at  the  meeting  in  January  he  made  similar 
promises  and  threats,  to  prevent  the  prisoner  from  running 
away.  Upon  this  the  prisoner's  counsel  objected,  that  the 
declarations  were  made  under  the  influence  of  promises  of 
favor  and  of  threats,  and  the  objection  was  overruled.  The 
witness  then  detailed  a  conversation  with  the  prisoner,  in 
which  the  latter  stated  that  the  gold-dust,  by  him  returned, 
was  all  that  remained  of  that  which  he  had  taken,  and 
promised  to  pay  the  balance.  The  prisoner  also  made 
8ome  statements  concerning  an  envelope  in  which  the  gold 
was  inclosed  at  the  time  it  was  stolen,  and  which  was  sub- 
seqaently  found  in  the  cellar  of  the  building  where  the  post- 
office  was  kept.  Other  admissions,  made  at  the  meeting  in 
Denver,  were  also  admitted.  In  addition  to  this,  one 
David  Browner  testified  that  he  had  a  conversation  with 
the  prisoner  in  the  month  of  February,  1872 ;  at  another 
place,  in  the  county  of  Park,  during  which  he  asked  the 
piisoner  why  he  confessed,  and  the  prisoner  replied  that 
he  could  not  bear  to  have  the  blame  rest  on  innocent  parties; 
that  it  was  too  much  of  a  load.  Upon  this  occasion  nothing 
was  said  by  Browner,  or  any  others,  to  induce  the  prisoner 
to  make  any  declarations.  Testimony  was  also  given  tend- 
ing to  prove  that  a  package,  which  had  been  mailed  at  Oro 
City,  containing  currency  and  gold-dust,  as  alleged,  was 
stolen  from  the  post-offlce  at  Fairplay,  in  the  night-time,  as 
alleged.  Much  evidence  w;as  given  respecting  the  search  for, 
and  discovery  of,  the  wrapper  in  which  the  package  was 
inclosed.     The   prisoner  was  found    gailty,   and,   upon 


Digitized  by 


Google 


190  Beebt  v.  United  States.  [Feb.  T., 

motion  for  new  trial,  the  objections  to  evidence  were  renewed. 
A  motion  was  also  made  in  arrest  of  judgment,  in  which 
it  was  alleged  that  the  court  was  not  held  at  a  time 
appointed  by  law,  and  that  there  was  no  law  authorizing 
the  court,  when  sitting  in  the  county  of  Arapahoe,  to 
transact  business  arising  under  the  constitution  and  laws  of 
the  United  States,  in  the  district  at  large.  This  motion  was 
also  overruled,  and  judgment  was  given  against  the  pris* 
oner. 

Mr.  J.  Q.  OnABLES,  for  plaintiff  in  error. 

No  brief  filed  by  the  United  States  Attorney. 

Mr.  Justice  Wells  dissented. 

Hallett,  C.  J.  The  constitution  of  the  district  court  i» 
impeached  upon  the  ground  that  it  was  not  held  at  the 
proper  time  and  place,  and  that  the  jurors,  grand  and  petit, 
were  not  regularly  selected  and  summoned.  As  to  the 
place,  it  is  contended  that  the  court  sitting  in  Arapahoe 
county  could  not  take  cognizance  of  an  offense  committed 
in  another  county,  although  in  the  same  judicial  district,  a 
position  which,  it  is  said,  is  supported  by  the  language  of 
the  organic  act  Touching  the  j  udicial  power,  the  act  estab- 
lishing this  territory  is  substantially  the  same  as  that  by 
which  the  territory  of  Wisconsin  was  organized  in  1838, 
and  which  has  served  as  a  model  for  all  territorial  govern- 
ments erected  since  that  time.  Clinton  v.  JSnglebrecTiij  18 
WaU.  444  ;  6  U.  S.  Stat.  10-12 ;  id.  176.  It  provides  that  the 
territory  shall  be  divided  into  three  judicial  districts,  in 
each  of  which  a  district  court  shall  be  held,  at  such  time 
and  place  as  may  be  prescribed  by  law.  In  the  Wisconsin 
act,  and  in  some  others  copied  from  that,  the  language  is,  a 
district  court,  or  courts,  shall  be  held  at  such  times  and 
places  as  may  be  prescribed  by  law,  by  whioli  provision 
was  made  for  more  than  one  court  in  each  district,  if  more 
than  one  should  be  required.  That  the  language  of  our  act 
was  inadvertently  changed  to  the  singular  number,  suffl- 
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ciently  appears  from  the  15th  section,  by  which  the  governor 
was  authorized  to  define  the  judicial  districts,  and  appoint 
the  times  and  places  of  holding  courts  in  the  several  coun- 
ties  and  subdimsions  in  each  district^  until  the  legislatire 
assembly  should  otherwise  provide.  Klopfer  v.  Keller ^  1 
Ck)L410. 

In  the  territories  of  Wisconsin  and  Iowa,  and  probably 
ia  others,  prior  to  1856,  the  several  courts  of  each  judicial 
district  held  and  exercised  the  jurisdiction  of  circuit  and 
district  courts  of  the  United  States.    U.  S.  v.  Morgan^  Mor- 
ris (Iowa),  341 ;  U.  8.  v.  Dickey^  id.  412 ;  Mau-zatCrne-Icah 
?.  U.  8.J  1  Pinney  (Wis.),  124.    In  the  acts  organizing 
those  territories,  as  in  our  own,  it  was  provided  that  each 
of  the  said  district  courts  shall  have  and  exercise  the  same 
jurisdictions  in  all  causes  arising  under  the  constitution  and 
laws  of  the  United  States,  as  is  vested  in  the  circuit  and 
district  courts  of  the  United  States,  and  the  first  six  days 
of  eveiy  term  of  said  courts,  or  so  much  thereof  as  shall  be 
necessary)  shall  be  devoted  to  the  trial  of  causes  arising 
under  the  said  constitution  and  laws.    Upon  this,  it  is  plain, 
that  within  the  territory  assigned  to  each,  the  several  courts 
of  each  district  had  the  same  jurisdiction  under  the  laws  of 
the  United  States ;  for  fhe  reference  is  to  each  of  the  said 
districts'  courts,  a  phrase  which  comprehends  all  of  the 
courts,  whatevertheir  number.    Our  act,  being  a  copy  of 
the  Wisconsin  act,  must  have  received  the  same  construc- 
tion if  there  had  been  no  further  legislation  upon  the  sub- 
ject   In  1866,  however,  congress  conferred  upon  the  judges 
of  the  territories,  power  to  appoint  the  times  and  places  of 
holding  courts  in  the  several  districts,  and  declared  that 
courts  should  not  be  held  at  more  than  three  places  in  any 
one  territory.    11  U.  S.  Stat.  49.    It  was  not  in  that  act  pro- 
vided that  the  three  places,  tiierein  referred  to,  should  be 
in  the  several  judicial  districts  ;  but  as  all  the  acts  estab- 
lishing territories,  which  were  then  in  force,  contained  the 
provision  for  three  districts,   it  was  obviously  the  inten- 
tion of  congress  that  one  court  should  be  held  in  each 
district.    By  another  act,  passed  two  years  later,  the  prac 
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tice  which  had  obtained  prior  to  1866  was  restored  "  for  the 
purpose  of  hearing  all  matters  and  causes,  except  those  in 
which  the  United  States  is  a  party."  11  U.  S.  Stat.  366. 
We  have  then  the  act  of  1856,  reducing  the  number  of  courts 
to  one  in  each  district,  which,  by  the  organic  act,  was 
invested  with  the  jurisdiction  of  circuit  and  district  courts 
of  the  United  States,  and  the  act  of  1868,  again  increasing 
the  number  but  declaring  that  the  courts  thus  added  should 
not  have  jurisdiction  in  United  States  cases.  Considered 
without  reference  to  prior  legislation,  perhaps  the  act  of 
1868  would  deprive  all  of  the  courts  of  federal  jurisdiction, 
for  it  declares  that  the  courts,  held  in  the  several  counties, 
shall  have  jurisdiction  in  all  matters  and  causes,  except 
those  in  which  the  United  States  is  a  party]  and  does  not, 
in  terms,  provide  that  any  one  of  the  courts  shall  have  Juris- 
diction in  the  excepted  cases.  This  ambiguity  is  explained 
by  the  acts  preceding,  and,  to  some  extent,  by  the  proviso 
to  this  act  from  which  it  appears  that  the  object  of  the  act 
of  1866  was  to  diminish  the  expense  of  these  courts  to  the 
general  government.  To  serve  the  convenience  of  the  people, 
the  number  of  courts  was  again  increased  in  1868,  and 
probably  this  was  the  only  purpose  of  the  act  of  that  year. 
Following  the  history  of  congressional  legislation  upon  this 
subject,  we  find  that  all  territorial  courts  were  first  invested 
with  the  jurisdiction  of  circuit  and  district  courts  of  the 
United  States ;  and  for  the  purpose  of  diminishing  the 
expenses  of  such  courts  to'thegeneml  government,  the  num- 
ber was  in  1866  restricted  to  three  in  each  territory.  In 
1868  provision  was  made  for  additional  courts  in  the  several 
counties  of  each  district,  in  which  cases  arising  under  the 
laws  of  the  territory  should  be  determined,  but  not  those  in 
which  the  United  States  was  a  party.  Obviously,  the  effect 
of  the  acts  of  1866  and  1868,  considered  with  reference  to 
the  practice  which  previously  obtained,  was  to  provide  that 
but  one  court  in  each  district  should  exercise  the  j  urisdiction 
of  circuit  and  district  courts  of  the  United  States,  and  it 
appears  to  me  that  no  greater  effect  should  be  given  to  them. 
But  it  may  be  contended  that  these  acts  of  1866  and  1858 
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altiioagh  ameadatoiy  of  the  acts  establishing  territories 
then  in  force,  cannot  be  applied  to  one  which  like  our  own 
was  subsequently  enacted  in  the  language  of  the  Wisconsin 
act|  without  reference  to  the  preexisting  amendments.  If 
this  was  a  case  in  which  congress  had  revised  the  organic 
law  of  a  territory  with  a  view  to  correct  errors  therein,  we 
should,  of  course,  reject  every  thing  not  embodied  in  the 
text,  for  in  such  case  the  presumption  is,  that  things  omitted 
have  been  rejected.  But  the  act  establishing  this  territory 
does  not  present  a  case  of  revision,  but  rather  the  creation 
of  a  new  government,  in  form  and  character  the  same  as  others 
already  existing.  This  territory  was  carved  out  of  Kansas, 
Nebraska,  Utah,-  and  New  Mexico,  all  of  which  were  exist- 
ing when  the  acts  of  1866  and  1868  were  passed,  and  the 
government  was  framed  upon  the  model  of  its  predecessors. 
Indeed,  it  has  never  been  the  policy  of  congress  to  confer 
exceptional  powers  upon  any  of  the  territories,  and, 
althought  slight  changes  in  the  form  of  government  have 
been  made,  such  changes  have  affected  all  alike.  Under 
these  circumstances,  the  adoption  of  the  Wisconsin  act  by 
cqpgress,  Mthout  adverting  to  the  amendments  of  1866  and 
1858,  has  not  here  been  regarded  as  sufficient  to  exclude  the 
acts  last  mentioned  from  all  connection  and  association  of 
the  former.  It  will  also  be  observed,  that  the  acts  we  are 
considering  are  not  limited  to  the  territories  existing  at  the 
time  they  were  passed ;  they  are  general  laws,  applicable 
to  all  the  territories  alike,  although  some  of  them  may  have 
been  established  after  the  laws  were  enacted.  But,  if  incon- 
fibtent  with  an  act  subsequently  passed,  of  course  they 
cannot  be  regarded,  and,  therefore,  we  resolved,  in  Klopfer 
V.  KeUer  1,  CoL  410,  that  the  provision  of  our  organic  act, 
which  requires  that  the  times  and  places  of  holding  courts 
shall  be  designated  by  the  legislative  assembly,  must  pre- 
vail in  opposition  to  the  act  of  1866,  which  vests  the  same 
power  in  the  judges  of  the  territory.  As  to  the  courts 
which  shall  have  jurisdiction  under  United  States  law,  the 
oi]ganic  act  does  not  appear  to  be  inconsistent  with  the  prior 
acts  referred  to,  for  the  phrase,  "Each  of  said  supreme  and 
Vol.  n.— 26 
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district  courts/'  which  is  used  in  tlie  organic  act  to  desig 
nate  the  courts  which  shall  have  such  Jurisdiction,  may 
well  enough,  so  far  as  it  relates  to  district  courts,  refer  to 
one  court  in  each  district,  as  prescribed  by  previous 
laws.  To  give  effect  to  prior  acts,  we  must  aooept  the 
language  of  the  organic  law,  in  this  restricted  sense,  a  con- 
struction which  is  supported  by  the  usage  and  practice  of 
our  courts  and  legislative  assembly  from  the  organization 
of  the  territory  to  the  present  time.  As  to  the  manner 
of  designating  the  court  in  each  district,  which  shall  be 
invested  with  the  extraordinary  jurisdiction  of  circuit  and 
district  courts  of  the  United  States,  and  the  time  and  place 
of  its  sitting,  there  appears  to  be  but  little  room  for  doubt. 
As  we  have  seen,  the  Wisconsin  act  conferred  upon  all 
district  courts  jurisdiction  under  the  United  States  law,  and 
the  number  of  such  courts,  as  well  as  the  times  and  places 
of  holding  them,  was  regulated  by  the  legislative  assembly 
of  the  territory.  The  first  six  days  of  each  terra  of  court, 
or  BO  much  thereof  as  should  be  necessary,  was  to  be 
devoted  to  business  arising  under  United  States  law,  from 
which  it  appears  that  a  separate  term  of  courts  for  trans- 
acting such  business,  was  not  required.  Whenever  regu- 
larly and  lawfully  convened,  the  courts  were  authorized 
to  administer  the  laws  of  the  United  States  in  the  same 
manner  as  the  laws  of  the  territory  were  administered.  In 
Iowa  and  Arkansas,  and  probably  in  other  territories, 
prior  to  1856,  prosecutions,  under  territorial  law,  as 
well  as  under  the  laws  of  the  general  government,  were 
conducted  in  the  name  of  the  United  States,  and,  so 
far  as  we  can  learn  from  reports,  the  method  of  proceeding 
was  the  same  in  both  classes  of  cases.  U.  S.  v.  RosSy 
Morris  (Iowa),  164;  U.  S.  v  Morgan,,  id.  841  ;  U.  3.  v. 
Dickey,  id.  413  ;  U.  S.  v.  OriUeTideriy  Hemp  (Ark.),  61 ;  U. 
8.  V.  FlanaklUy  id.  30. 

The  circumstance,  that  jurisdiction  to  administer  the  laws 
of  the  United  States  was  conferred  upon  these  courts,  did 
not  make  them  courts  of  the  United  States  in  the  sense  of 
the  constitution,  a  proposition  often  affirmed  by  the  supreme 
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oonrt^  and  rery  folly  eincidated  in  the  late  case  of  Clinton 
▼.  BngetbrecTU^  supra.  It  is  plain  that  the  extraordinary 
jaiisdiotion  thns  conferred  on  the  courts  was  intended  to 
be,  and  was,  in  &ct,  exercised  at*  the  time  and  place  ap- 
pointed for  transacting  the  ordinary  business  of  the  court, 
arising  under  the  law  of  the  territory.  As  to  the  extra- 
ordinary jurisdiction  of  the  court,  neither  the  legislative 
assembly,  nor  any  other  authority,  was  required  to  appoint 
the  time  and  place  for  exercising  it,  but  the  sessions  of  the 
court  being  fixed  by  law,  without  reference  to  the  nature 
of  the  business  to  be  transacted,  the  court  was  at  liberty,  at 
the  time  and  place  designated,  to  proceed  in  the  exercise 
of  aU  its  powers,  whether  conferred  by  the  laws  of  congress 
or  of  the  territory.  Upon  this  point  no  change  was  wrought 
hy  the  act  of  1860,  which,  as  we  have  seen,  reduced  the 
number  of  courts  to  one  in  each  district ;  but  by  the  act 
of  1868,  which  restored  the  former  practice  as  to  the  num- 
ber of  courts  in  each  district,  it  became  necessary  to  desig* 
nate  one,  which  should  exercise  federal  jarisdiction.  This 
is  not  expressed  in  the  act  of  1868,  nor  in  the  prior  act  of 
1860,  but  it  results  from  the  course  of  legislation,  which  I 
have  endeavored  to  trace.  When  the  jurisdiction  was 
limited  to  one  of  several  courts,  it  became  necessary  to 
point  out  that  one,  and  the  peculiar  phraseology  of  the 
acts  last  mentioned  warrants  the  construction  that  this 
duty  was  to  be  performed  by  the  judges  of  the  territory. 
By  our  organic  law  this  duty  is  devolved  upon  the  legisla- 
tive assembly,  as  a  rightful  subject  of  legislation,  and  we 
have  now  to  inquire,  whether  it  has  been  performed  in  the 
first  district.  The  language  of  the  act  of  1870  (8  Sess.  59) 
fa  somewhat  ambiguous,  but  I  think  that  it  may  be  regarded 
as  conferring  the  federal  jurisdiction  upon  the  district  court 
of  Arai)ahoe  county.  If  the  legislative  assembly  acted  in 
the  belief  that  the  court,  when  sitting  for  the  trial  of  causes 
arising  under  the  laws  of  the  United  States,  was  a  separate 
tribunal,  having  no  legal  connection  with  the  district  court 
of  Arapahoe  county,  the  intention  to  refer  such  causes  to 
that   court   is,  nevertheless,   sufficiently    expressed,   and 
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should  be  regarded.  Bat,  as  we  have  seen,  the  declaraUaa 
that  such  causes  should  be  heard  at  the  times  appointed  for 
the  ordinary  business  of  the  court  was  entirely  u^nnecessaryi 
for  the  reason  that^  when  invested  with  such  Jurisdiction  by 
the  organic  law,  the  court  was  required  to  proceed  in  the 
exercise  thereof  at  the  regular  terms.  Therefore,  that  pro- 
vision should  not  be  regarded  as  fixing  terms  of  court,  but 
rather  as  the  declaration  of  the  legislative  assembly  in  re- 
spect to  the  duty  of  the  court  to  proceed  with  that  basinesa^ 
at  the  regular  terms,  a  duty  which  was  fully  enjoined  upon 
the  court  by  the  organic  act  I  shall  not,  at  this  time,  affirm 
or  deny  the  power  of  the  legislative  assembly  to  appoint 
terms  for  transacting  business  arising  under  the  laws  of  the 
United  States  only,  as  the  decision  of  that  question  is  not 
material  to  this  case.  The  act  of  1870  is  regarded,  not  as 
appointing  special  t^rms,  for  the  business  of  the  United 
States  alone,  but  rather  as  requirii^  such  business  to  be 
transacted  at  the  regular  terms,  and  inasmuch  as  that  pro- 
vision was  supererogatory,  the  omission  of  it  from  a  subse- 
quent act  (9  Sess.  89),  by  which  other  terms  of  court  were 
appointed,  is  entirely  immaterial.  Having  been  invested 
with  jurisdiction  in  the  first  district,  under  the  laws  of  the 
United  States,  the  district  court  of  Arapahoe  county  will 
retain  that  jurisdiction  at  all  of  its  terms,  until  the  legisla- 
tive assembly  shall  otherwise  provide.  If,  as  I  have  at- 
tempted to  show,  it  was  the  intention  of  congress  to  confer 
upon  one  court  only  in  each  district  the  jurisdiction  of 
federal  courts,  no  argument  will  be  required  to  show  that 
the  jurisdiction  thus  conferred  will  extend  throughout  ttie 
district.  Therefore,  the  objection  that  the  county  of  Park, 
constituting  a  part  of  the  first  district,  is  not  within  the 
jurisdiction  of  the  court,  is  untenable. 

In  our  opinion  the  act  of  1825  (4  U.  S.  Stat  108)  wUl  not 
admit  of  the  construction  for  which  counsel  contend.  The 
provision  of  section  23,  that  if  any  person  shall  steal  the 
mail,  or  shall  steal  or  take  from  or  out  of  any  mail,  or  from 
dr  out  of  any  pos1>offlce,  any  letter  or  packet,  is  disconnected 
from  those  which  follow,  and  defines  distinct  offenses.    The 
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first  and  second  counts  of  the  indictment  are  founded  upon 
ibis  clause,  while  the  third  and  fourth  counts  appear  to  be 
based  upon  the  succeeding  clause.  In  the  clause  last  men- 
tioned, the  offense  defined  is  that  of  taking  a  mail,  letter  or 
packet  with  or  without  the  consent  of  the  person  having 
custody  of  it,  which  may  be  a  very  different  thing  from 
stealing  or  taking  it  as  defined  in  the  first  clause,  and  in 
this  instance  the  mail,  letter  or  packet  must  contain  an 
aiticle  of  value  or  evidence  of  debt^  etc.  In  the  third  and 
fourth  counts  the  charge  is,  that  the  prisoner  stole  from  the 
postoffice  at  Fairplay,  a  packet  containing  an  article  of 
falue^and  embezzled  the  same,  and  since  every  stealing 
involves  a  taking,  it  may  be  said,  that  the  offense  is  described 
substantially  in  the  language  of  the  statute. 

Whether  the  gold-dust  and  money  mentioned  in  the  third 
count  was  or  was  not  mailable  matter  is  not  material  to  the 
offense.  The  language  of  the  law  covers  every  thing  of 
value,  and  cannot  be  limited  to  those  things  which  the  law 
authorizes  to  be  carried  by  mail.  United  States  v.  Randally 
Deady's  Rep.  624.  That  the  law  should  justtfy  depreda- 
tions upon  the  mail,  upon  the  ground  that  matter  has  been 
wrongfaUy  transmitted,  is  a  thing  which  challenges  belief. 
Other  objections  to  the  fonn  of  the  indictment  have  not  been 
urged  in  this  court,  and  in  those  which  have  been  con- 
sidered, I  find  nothing  which  can  be  entertained. 

The  selection  of  jurors  by  the  marshal,  under  open  venire 
diiected  to  him,  was  made  the  subject  of  a  challenge  to  the 
array  interposed  by  the  plaintiff  in  error,  which  challenge 
was  overruled  by  the  district  court.  In  the  civil  ca8e,C7m- 
ton  V.  BngeUbrecM^  tn/pra^  which  originated  in  a  district 
court  of  the  territory  of  Utah,  this  practice  was  condemned 
by  the  supreme  court,  and  it  is  claimed  that  the  opinion  of 
the  court,  in  that  case,  is  decisive  of  the  point  hei^e  pre- 
sented. That  was  an  action  founded  upon  a  statute  of  the 
territory  of  Utah,  to  recover  a  penalty  for  the  destruction 
of  certain  goods  of  the  plaintiff,  which  belonged  to  the  ordi- 
nary jurisdiction  of  the  court,  and  did  not  fall  within  the 
Jurisdiction  of  a  circuit  or  district  court  of  the  United  Statea 
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For  the  trial  of  such  issue,  a  law  of  the  territory  of 
Otah  had  provided  a  mode  of  selecting  and  retnrning  jurors, 
which  was  openly  disregarded  by  the  district  court,  and, 
for  this  error,  the  judgment  was  reversed.  The  case  at  bar, 
being  founded  upon  a  statute  of  the  United  States,  and 
appertaining  to  the  federal  jurisdiction  of  the  court,  differs 
materially  from  that  decided  by  the  supreme  court  in 
several  important  particulars.  Conceding  that  the  qualifi- 
cations of  jurors,  and  the  manner  of  selecting  and  sum- 
moning them,  are  to  be  regulated  by  territorial  law,  as 
well  in  cases  arising  under  the  laws  of  the  United  States, 
as  in  other  cases,  no  provision  has  been  made  by  the  leg^ 
lative  assembly,  in  this  territory,  for  selecting  or  summon- 
ing jurors  in  the  first-mentioned  cases.  By  article  6  of  the 
amendments  to  the  constitution,  a  person  accused  of  crime 
is  entitled  to  a  speedy  trial  by  a  jury  of  the  district  in  which 
the  crime  shall  have  been  committed,  which  district  shall 
have  been  previously  ascertained  by  law,  and,  unquestion- 
ably, the  same  provision  should  be  observed  in  selecting 
a  grand  jury.  The  law  of  the  territory  (Rev.  Stat.  387), 
respecting  the  manner  of  selecting  juries,  relates  to  the 
courts  of  the  several  counties,  and  cannot  be  applied  to  the 
district  at  large.  Unlike  CUnton  v.  EnglArechtj  in  which 
the  law  of  Utah,  relating  to  jurors,  had  been  disregarded, 
this  is  a  case  for  which  the  legislative  assembly  has  nouide 
no  provision^  and  the  question  presented  is,  whether,  in  the 
absence  of  statutory  regulations,  the  court  might  lawfully 
proceed  in  the  manner  set  forth  in  the  record.  As  the  court 
was  sitting  for  the  trial  of  causes  arising  under  the  laws 
of  the  United  States,  it  will  be  assumed,  upon  the  language 
of  section  10  of  the  organic  law,  that  the  venire  was 
properly  directed  to  the  marshal  of  the  territory,  and  the 
discussion  will  be  confined  to  the  manner  in  which  the  jury 
was  selected.  It  will  not  be  claimed  that  the  powers  possessed 
by  courts  are  entirely  derived  from  the  written  or  statute 
law.  As  is  well  said  in  a  late  edition  of  a  standard  work, 
courts  did  not  originate  in  constitutions.  They  were  known 
to  the  common  law,  and  their  powers  are  there  well  defined. 
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If  courts  possessed  only  such  powers  as  are  granted  in  con- 
Btitations  and  statutes,  they  conld  not  protect  themselves 
from  insult  and  outrage ;  they  could  not  compel  the  attend- 
ance of  witnesses,  or  obligations  to  testify  when  present ; 
they  oould  not  compel  the  attendance  of  jurors,  nor 
puDish  them  for  improper  conduct.  Potter's  Dwarris 
on  Statutes,  840.  In  our  own  law,  not  only  the  method 
of  proceedings,  but  the  remedies  given  to  suitors  are 
defined  almost  entirely  by  the  common  law.  Of  late  the 
jadicial  power  has  been  regulated  by  statute  more  fully 
that  ever  before,  and  still  very  much  of  it  rests  in  the  com- 
mon law.  That  authority  is  not  conferred  by  statute,  is  no 
eridence  that  it  does  not  exist,  for  the  common  law  oontlnu« 
ally  supplements  the  statute  law  supporting  it  at  every  pointi 
and  providing  for  all  its  deficiencies. 

Of  this,  the  law  relating  to  juries  is  a  good  illustration, 
for,  although  the  qualifications  and  selection  of  jurors 
are  now  usually  regulated  by  statute,  the  process  for 
bringing  them  into  court  is  given  by  the  common  law, 
and  their  powers  and  duties  are  derived  almost  entirely 
from  the  same  source.  When  the  courts  of  the  United 
States  were  organized,  the  qualifications  of  jurors,  in  the 
State  or  district  in  which  the  court  was  held,  and  the  man- 
ner of  designating  them  in  such  State  or  district,  so  far 
as  the  same  could  be  practiced  in  the  courts  of  the  United 
States,  was  adopted,  but  the  number  of  jurors  was  not 
specified,  nor  was  there  any  mention  of  grand  juries.  Yet, 
no  doubt  was  ever  entertaiiftd  as  to  the  number  of  jurors 
required  in  those  courts,  or  as  to  their  proper  function  in 
the  trial  of  causes,  civil  and  criminal,  and  a  great  jurist  has 
observed  that  grand  juries  were  by  a  necessary  and  indis- 
pensable implication.  Ul  S.  v.  Hilletal.^  1  Brock.  166. 
Above  all  other  features  of  the  common  law,  the  grand 
jury,  and  the  trial  by  jury,  were  especially  cherished  and 
elaborated,  and  as  Mr.  Justice  Blaokstone,  with  much 
eulogy  of  the  common  law,  has  explained,  not  only  the 

qualifications  of  jurors,  but  the  time  and  manner,  and 
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n^irxre  of  their  service,  is  fully  defined  in  that  law.  4  Black 
Com.  350;  Bacon's  Abr.,  title  Juries. 

In  most,  if  not  all,  of  the  States  and  terntorieB,  some 
changes  in  the  common  law,  relating  to  jurors,  have  beer 
made  upon  grounds  of  policy  or  convenience,  but  the  suf- 
ficiency of  that  law  to  secure  the  attendance  of  jurors  upon 
the  courts,  has  not  been  doubted  or  denied.  The  observa- 
tion of  the  chief -justice,  in  Clinton  v.  BnglebrecM,  that  if 
the  subject  were  not  regulated  by  territorial  law,  it  would 
be  difficult  to  say  that  the  selection  of  jurors  had  been 
provided  for  at  all  in  the  territories,  is  not  opposed  to  tiiis 
view.  Although  the  subject  is  regulated  by  territorial  law, 
all  of  the  laws  of  the  territory  are  not  written  in  the  statute 
book.  The  courts^  being  invested  with  common-law  powers, 
may,  in  the  absence  of  statutory  regulation,  draw  from  the 
pure  and  inexhaustible  fountain  of  that  law.  The  marshal 
being  the  executive  ofllcer  of  the  courts  when  sitting  as  a 
circuit  or  district  court  of  the  United  States,  and  performing, 
essentially,  the  duties  of  a  sheriff  at  common  law,  it  is  no 
objection  that  the  selection  of  the  jurors  was  intrusted  to 
him,  for,  by  the  common  law,  he  was  clothed  with  author- 
ity to  that  end.  4  Black.  Com.  850 ;  Stone  v.  The  People^ 
2  Scam.  331.  The  point  decided  in  CT.  8.  v.  Wood/rvff^  4 
McLean,  105,  does  not  arise  here,  for  we  are  not  governed 
by  the  act  of  congress  which  assimilates  the  practice  in 
United  States  courts  to  the  State  practice.  Clinton  v.  Bngle- 
hrechty  supra. 

If  the  manner  of  selecting  jurors  in  the  several  districts 
were  regulated  by  statute,  we  should,  unquestionably,  pur- 
sue the  statute ;  and  inasmuch  as  there  is  no  statute,  we 
resort  to  the  common  law,  without  attempting  to  conform  to 
the  method  of  selecting  jurors  to  serve  in  the  courts  of  the 
counties.  In  the  challenge  to  the  array  of  the  petit  jury, 
no  objection  was  made  to  the  qualifications  of  the  jurors, 
except  that  they  were  not  drawn  from  the  body  of  the 
district  or  the  county  of  Park,  and,  therefore,  I  have  not 
discussed  the  general  sulqect  of  the  qualification  of  jurors. 
It  may  be  useful  to  remark,  in  this  connection,  however. 
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that  it  will  appear  further  on,  that  I  entertain  the  opinion 
that  the  laws  of  the  territory,  npon  that  subject,  should 
control.  With  respect  to  the  ground  of  challenge  referred 
to,  I  am  not  acquainted  with  any  rule  which  requires  that 
the  jurors  should  be  drawn  from  the  county  of  Park.  But, 
if  the  marshal  did  not  obey  the  precept^  which  required 
him  to  select  the  jury  from  the  body  of  the  district,  it  cannot 
be  said  that  the  jury  was  legally  constituted.  While  the 
yenire  appears  to  have  been  regular,  the  distinct  averment  of 
the  diallenge,  that  the  jurors  were  not  taken  from  the  body 
of  the  district^  is  confessed  by  the  demurrer,  ijpon  which 
thejudgment  was  erroneously  entered  against  the  plaintiff 
in  error. 

Some  other  points,  which  will  probably  arise  from  another 
toial  of  the  cause,  still  remains  to  be  considered.  From  what 
has  been  said  of  congressional  legislation  in  the  territories, 
and  the  practice  in  cases  arising  under  the  laws  of  the 
United  States  in  the  courts  of  the  territories,  it  will,  I  think, 
appear  that  such  cases  were  committed  to  the  territorial 
courts,  to  be  instituted,  prosecuted,  and  determined,  in  the 
same  manner,  and  according  to  the  practice  adopted  iu  other 
cases,  arising  under  the  laws  of  the  territory.  The  primary 
purpose  in  establishing  territorial  courts  was  to  provide  for 
administering  the  laws  of  the  territory,  and  when  they 
were  equipped  for  that  purpose,  the  jurisdiction  of  circuit 
and  district  courts  of  the  United  States  was  superadded,  to 
be  exercised  in  the  manner,  and  with  the  means  adopted  in 
other  cases,  except  that  a  marshal  was  provided  to  exe- 
cute the  processes  of  the  court.  The  argument  in  the  case  of 
Olinian  v-  SnglebrecTUy  which  affirms  the  power  of  the  ter- 
ritorial assembly  to  regulate  the  practice  of  the  courts,  in 
all  casea^  leads  to  this  conclusion,  and  such  I  understand  to 
be  the  force  and  effect  of  the  maxim,  Oursus  curies  est  lex 
curicB.  When  a  new  jioweris  conferred  upon  a  court,  and 
a  method  of  exercising  that  power  is  not  specified,  the  righ 
of  the  court  to  proceed  in  the  usual  way,  and  according  to 
the  methods  previously  known,  would  seem  to  be  undeniable. 
In  this  view,  the  criminal  laws  of  the  United  States  must 
Vol.  II.— 26 
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be  regarded  by  the  oourts  of  the  territory,  mth  respect  to 
the  manner  of  enforcing  them,  and  proceedings  npon  trials 
of  causes  arising  under  them,  in  much  the  same  way  as  if 
they  had  emanated  from  the  territorial  assembly.  That  the 
crime  and  the  punishment  are  prescribed  by  act  of  con- 
gress, does  not  essentially  affect  the  proceedings  to  enforce 
the  law,  except  in  the  matter  of  the  territorial  jurisdiction, 
and  the  executive  officer  of  the  court.  In  all  other  respects, 
a  law  of  the  United  States  is  to  be  administered  in  the  same 
manner  as  one  enacted  by  the  territorial  assembly,  and  all 
rules  relating  to  the  qualifications  and  mode  of  impanel- 
ing juries,  the  competency  of  witnesses,  and  the  admissi- 
bility of  evidence,  the  manner  of  conducting  trials,  and 
instructing  jurors,  the  form  and  effect  of  verdicts,  the  power 
and  duty  of  the  court  in  respect  to  new  trials,  and  signing 
and  sealing  bills  of  exceptions,  the  form  of  the  judgment  of 
the  court,  and  the  mode  of  carrying  it  into  execution,  which 
are  observed  in  the  trial  of  other  causes,  arising  tinder  the 
laws  of  the  territory,  are  to  be  equally  observed,  and 
enforced,  in  cases  of  federal  cognizance.  The  power  of  the 
legislative  assembly,  to  provide  special  rules  of  practice  in 
the  cases  arising  under  the  laws  of  the  United  States,  is  not 
doubted,  but,  as  there  can  be  no  reason  for  making  such 
special  rules,  so  there  should  be  no  presumption  that  the 
ordinary  rules  are  not  applicable  to  such  cases.  If  the 
legislative  assembly  should  make  an  act  criminal,  which  was 
not  so  before,  without  specifying  the  mode  of  proceeding, 
trials,  under  such  law,  would  be  governed  by  the  general 
rules  of  practice,  and  I  submit  that  the  case  is  not  different 
where  new  jurisdiction  is  conferred  upon  the  court  by  act  of 
congress.  The  circumstance,  that  in  some  of  the  acts  relating 
to  criminal  practice,  reference  is  made  to  *'the  people," 
should  not  be  regarded  as  limiting  the  operation  of  such 
acts  to  cases  arising  under  the  laws  of  the "  territory, 
although,  if  in  the  legislation  of  the  territory,  a  distinction 
had  been  raised  between  the  cases  arising  under  federal  and 
territorial  law,  they  might,  perhaps,  be  so  regarded.  In 
the  acts  referred  to,  the  term  is  used,  generically,  to  indicate 


Digitized  by 


Google 


1873.]  B££BT  V.  United  States.  203 

the  prosecution,  and  obviously  the  legislature  intended,  in 
these  acts,  to  establish  general  rules  of  practice  in  crimical 
cases.  Of  this  character  is  the  act  of  1872  (9  Sess.  94),  and 
prior  acts,  r^ulating  the  right  to  challenge  jurors,  which 
are,  I  conceive^  applicable  to  cases  arising  under  federal,  as 
well  as  territorial,  law,  and,  therefore,  the  action  of  the  dis- 
trict court)  in  denying  the  right  of  challenge,  cannot  be 
sustained. 

The  confessions  to  the  witness^  Furay,  were,  unquestion- 
ably, made  under  the  influence  of  promises  of  favor,  which 
rendered  them  inadmissible  in  evidence,  unless  the  circum- 
stance, that  a  portion  of  the  stolen  gold-dust  was  at  the 
same  time  produced  by  the  prisoner,  was  sufScient  to 
exclude  the  operation  of  the  general  rule.  Proof  of  the 
act  of  the  prisoner,  in  producing  the  gold-dust,  was  entirely 
competent)  but,  as  to  the  accompanying  declarations, 
extending  beyond  the  identification  of  the  gold-dust,  the 
weight  of  authority  appears  to  be  against  their  admissibility. 
Thus,  in  Bex  v.  Oriffin^  Russell  &  Ryan's  C.  C.  161,  evidence 
of  the  prosecutor  was  admitted  '*  that  the  prisoner  brought 
to  him  a  guinea  and  a  £5  Reading  bank-note,  which  he 
gave  up  to  the  prosecutor,  as  the  guinea  and  one  of  the 
"notes that  had  been  stolen  from  him,"  although  the  con- 
fession was  obtained  under  promise  of  favor.  In  Bex  v. 
Tones^  Russell  &  Ryan's  C.  G.  152,  determined  by  the  same 
court,  on  the  same  day,  the  prosecutor  asked  the  prisoner 
for  the  money  he  had  taken  from  the  prosecutor's  pack^ 
upon  which  the  prisoner  produced  lis.  6id.,  and  said  that 
was  all  he  had  left  of  it,  and  this  was  held  not  to  be 
admissible,  apparently,  upon  the  ground  that  it  amounted 
to  a  confession  of  the  prisoner's  guilt.  In  other  cases  the 
rule  has  not  been  carried  further  than  to  admit  testimony 
that  the  property  was  found  in  a  place  designated  by  the 
prisoner,  without  giving  the  statements  made  by  him. 
Bennett  &  Heard's  Leading  Criminal  Cases  (2d  ed.j, 
616.  It  is  said  that  confessions,  improperly  obtained, 
may  be  safely  received  whenever  the  truth  of  them 
is  established  by  accompanying  acts,  of  which  proof  is 
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made.    1  Greenl.  Ev.,  §  231.    Whether  all  the  adjudged 
cases  in    which    the    qaestion    has   been   presented,  can 
be  made  to  stand  upon  this  proposition,  may  be  doubtfu], 
but    it  is    suflScient   for    our  present   purpose    to    say, 
that  they  do  not    extend   beyond  the  doctrine   of  Hex 
V.  Oriffm;  Deathridge  v.  The  Staie^  1  Sneed,  80  ;  People 
V.  Ah'Ki,  20Cal.  178  ;  2  Bennett  &  Heard's  L.  0.  C.  616  ;  ac- 
cording to   these  authorities  the  fact  that  the  prisoner 
delivered  gold-dust  to  the  witness,  Furay,  representing  it  to 
be  that  which  was  stolen,  was  a  proper  subject  of  proof, 
but  the  accompanying  declaration  that  the  gold-dust  was 
taken  by  him,  having  been  improperly  obtained,  was  not 
admissible.    If,  after  the  government  has  elicited  evidence 
showing  that  the  property  was  delivered,  which  had  been 
stolen,  the  prisoner,  upon  cross-examination,  calls  for  the 
statements  made  by  him  to  the  witness,  as  to  the  iden- 
tity of  the  property,  he   must,  of  course,  accept  the  tes- 
timony given  in  reply  to  his  own  question.    The  meeting 
between  the  prisoner  and  Furay,  in  January,  was,  accord- 
ing to  previous  appointment,  and  the  promises  of  favor 
being  then  reiterated,  there  is  no  reason  to  believe  that  the 
hopes  or  fears  first  excited,  had  been  dispelled.    The  tiijae 
which  intervened  between  the  meeting  in  October  and  that 
in  January,  was  considerable ;  but,  as  the  parties  were  under 
appointment  to  meet  a  second  time,  and  the  adjustment  of 
the  matter  was  pending  and  awaiting  further  restitution  of 
gold-dust  to  be  made  by  the  accused,  he  probably  came  to 
the  second  meeting  with  a  hope  that  he  would  be  able  to 
escape  criminal  punishment.    Where  a  confession  has  been 
induced  by  promise  of  favor,  all  subsequent  admission  of 
the  same,  or  the  like  facts,  must  be  rejected,  if  they  have 
resulted  from  the  same  influence.    2  Stark.  Ev.  (ed.  1842), 
36;   2  Bennett  &  Heard's  L.  C.  C.  608.    The  principle 
upon  which  the  confessions  should  have  been  excluded  as 
first  made  in  October  is  equally  applicable  to  the  repetition 
of  them  in  January,  but  this  is  not  true  as  to  the  statements 
made  sometime  afterward  to  the  witness,  Browner.     With 
him  the  prisoner's  relations  were  not  such  as  to  excite  either 
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hope  or  fear,  and  there  is  nothing  to  conneot  this  statement 
with  the  inducement  previonsly  held  out  by  Furay.  The 
time  which  had  elapsed  since  the  meeting  with  Furay,and  the 
oircnmstances  tinder  which  the  prisoner  met  Browner,  are 
suffloient  to  show  that  the  statements  to  the  latter  were 
voluntarily  made,  and  therefore  they  were  properly  re- 
oeived.  Other  objections  to  the  record  are  passed  without 
comment,  as  they  will  not  probably  arise  on  another  trial 
of  the  cause. 

The  Judgment  of  the  district  court  is  rerersed  and  the 
oanse  is  remanded  for  a  new  trial. 

WxLLS,  J.,  dissenting.  I  dissent  from  the  opinion  of 
the  ohief-juatice  upon  these  points  r  The  cause  assigned 
bj  the  prisoner  for  his  challenge  to  the  array,  and  in 
the  overruling  of  which  error  is  said  to  have  intervened, 
is  as  follows :  ^^  Because  the  said  jurors  have  not  been 
selected  and  drawn  from  the  body  of  said  district,  or 
county  of  Park,  in  Colorado  territory,  where  it  is  alleged 
in  the  indictment  preferred  against  this  defendant,  the 
said  crime  was  committed."  The  allegation,  like  eyery 
other  pleading,  is  to  be  construed  against  the  chal- 
lenger. Applying  this  rule,  it  will,  I  think,  be  apparent 
that  the  cause  of  challenge  asserted  goes  to  the  poll  only, 
and  not  to  the  array  ;  for  while  it  may  be  that  the  prisoner 
intended  to  assert  that  none  of  the  jury  came  from  the  body 
of  the  district,  yet  clearly,  as  I  think,it  is  entirely  consistent 
with  his  allegation  that  some  of  the  jurors  were  drawn  from 
the  district,  and  others  from  beyond  it.  If  any  one  of  the 
jury  was  taken  from  beyond  the  district,  then  what  the 
defendant  has  alleged  as  cause  of  his  challenge  is  true ; 
the  jurors  considered  collectively,  were  not  drawn  from  the 
body  of  the  district ;  yet  clearly,  if  one  only  of  the  panel 
had  been  drawn  from  another  district,  this  should  not  be 
ground  to  quash  the  whole  array,  but  goes  only  to  the 
poll. 

Again,  it  is  manifest  that  the  prisoner's  challenge  is  a 
traverse  of  the  marshal's  return,  which,  according  to  the 
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only  authority  which  I  have  seeiiiis  not  admissible.  BSare 
V.  Brawrty  Oro.  Eliz.  369 ;  Ses^  v.  Eiggin$^  Baym.  484 ; 
Bao.  Ab.,  Juries,  B.  3  K 

2.  That  the  courts  of  this  territory,  while  exeroising  their 
jurisdiction  in  causes  arising  under  the  constitution  and 
laws  of  the  United  States,  are  still  territorial  courts,  and 
not  courts  of  the  United  States,  is  conceded  ;  that  the  prac- 
tice and  course  of  proceedings  in  these  causes,  as  well  as 
in  causes  arising  under  the  laws  of  the  territory,  is  within 
the  scope  of  the  powers  conferred  by  the  organic  act  upon 
the  territorial  legislature,  I  jalso  concede ;  but  that  they 
have  regulated  or  assumed  to  regulate  it,  as  to  the  number 
of  challenges  allowed  to  the  accused  in  an  indictment  under 
the  laws  of  the  United  States,  the  only  point  in  question 
here,  I  deny. 

The  141st  section  of  the  act  concerning  criminal  Juris- 
prudence contains  the  first  attempt  of  the  l^slature  of 
this  territory  to  regulate  the  number  of  challenges  to  be 
allowed  to  an  accused  person.  By  the  act  under  considera- 
tion, the  legislative  assembly,  after  defining  in  detail  the 
several  crimes  against  society  and  individuals,  under  several 
divisions  and  sections,  proceed  to  the  13th  division  of  the 
statute.  By  section  133  of  the  statute,  which  is  the  first 
section  of  this  division,  it  is  provided  that  the  district  court, 
when  any  indictment  shall  be  found,  shall  fix  the  sum  in 
which  the  accused,  when  by  law  the  offense  is  bailable,  may 
be  admitted  to  bail,  and  the  officer  who  shall  make  the  arrest 
is  required  to  let  the  accused  to  bail  upon  his  entering  into 
recognizance  in  the  sum  specified, /*  which  recognizance" 
it  is  provided  "  shall  be  made  payable  to  the  people  of  the 
territory."  By  the  next  section  it  is  provided  that  it  shall 
be  the  duty  of  the  clerks  of  the  district  courts  to  issue  pro- 
cess of  capias  for  the  apprehension  of  all  persons  indicted 
in  said  courts,  respectively,  to  be  directed  "to  the  sheriflF, 
coroner  and  constable  of  the  county  where  such  indicted 
person  shall  then  be,'*  and  then  follows  a  provision  as  to 
the  arrest  and  return  of  the  accused. 

By  section  135  it  was  provided  that  the  clerks  of  the  dis 
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Met  Gonrt  shall  issue  subpoanas  ''either  on  the  part  of  the 
people  or  the  accused,  in  any  indictment"  Sections  136 
and  187  proTide  for  the  manner  of  summoning  the  jury,  sup- 
plying vacancies  in  the  panel,  and  that  the  prisoner  shall  in 
certain  cases  be  entitled  to  a  copy  of  the  indictment  and  a 
list  of  the  jury.  By  section  138,  the  manner  of  pleading  is 
prescribed,  "and  such  plea,'' it  isdeclared,  *' shall  consti- 
tnte  the  issue  between  the  people  of  the  territory  and  the 
prisoner."  Sections  139  and  140  provide  for  the  cases  in 
which  the  prisoner  shall  stand  mute,  or  shall  plead  the  plea 
of  guilty.  And  by  the  141st  section  it  is  provided  that  every 
person  arraigned  for  any  crime  punishable  with  death  shall 
be  admitted  on  his  trial  to  a  peremptory  challenge  of  ten 
jurors  and  no- more;  and  every  person  arraigned  for  any 
offense,  that  may  be  punished  by  imprisonment  for  a  term 
exceeding  eighteen  months,  shall  be  admitted  to  a  peremptory 
challenge  of  four  jurors ;  and  in  all  other  criminal  cases 
the  defendant  shall  be  allowed  a  peremptory  challenge  of 
two  jurors.  The  attorney  prosecuting  on  the  part  of  the 
people  shall  be  admitted  to  a  peremptory  challenge  of  one- 
half  the  number  of  jurors  that  the  accused  is  entitled  to, 
and  no  more."  The  sections  of  the  act  of  1861,  to  which  I 
have  referred,  continued  in  force  until  the  revision  of  the 
statutes  in  1868,  and  were  then  re-enacted  in  the  same 
words  (B.  S.,  ch.  22,  §§  208,  212)  and  so  the  law  continued 
until  the  passage  of  the  act  of  February  9, 1872,  concerning 
crimuial  proceedings  (Laws  1872,  p.  94),  and  in  this  act, 
which  still  remains  of  force,  the  provision  is,  that  *'  the  peo 
pie  and  the  accused  shall  be  entitled  each  to  fifteen  peremp- 
tory challenges,  in  capital  oases,'*  etc.  Therefore,  the  law 
stands  at  present,  as  it  did  after  the  adoption  of  the  criminal 
code  of  1861,  save  that  the  number  of  challenges  without 
cause  shown,  has  been  increased  ;  the  same  enactments  in  the 
same  words,  are  still  of  force,  and  apply  in  the  same  cases 
to  which  the  act  of  1861  was  intended  to  apply,  and  in  no 
others.  The  question  is.  did  the  legislature,  by  the  enact 
mentof  1861,  re-enacted .  in  the  revision  of  the  statutes  of 
1868,  intend  to  regulate  the  number  of  challenges  to  be 
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allowed  npon  the  trial  of  indictments,  for  offenses  against 
the  laws  of  the  United  States.  If  we  look  to  the  letter  of  the 
particular  section  merely,  I  think  it  is  clear  that  they  did 
not.  The  concluding  words  would  seem  to  make  it  appar- 
ent that  the  purpose  of  the  legislature  was  to  prescribe  the 
number  of  challenges  to  be  allowed  to  the  accused  on  one 
side,  and  to  the  people-  of  the  territory  upon  the  other ; 
statute  can  apply,  therefore,  only  to  those  cases  in  which 
the  people  are  party,  i.  e.^  to  causes  arising  under  the  laws 
of  the  territory.  If  any  doubt  remains  after  consideration 
of  this  section  by  itself,  it  will,  I  think,  be  dissipated  by 
reference  to  the  context.  The  organic  act  provides,  section 
10,  that  the  marshal  shall  execute  all  processes  issuing  from 
the  district  courts,  when  exercising  their  jurisdiction  as 
circuit  and  district  courts  of  the  United  States ;  but  by  the 
134th  section  of  this  act,  as  before  seen,  the  legislature  pro- 
vide that  process  for  the  arrest  of  any  indicted  person  shall 
be  directed  only  to  officers  appointed  under  territorial  law. 
Certainly,  it  is  incongruous  that,  in  prosecutions  for  offenses 
against  the  laws  of  the  United  States,  the  accused  should 
be  recognized  as  a  penalty  payable  to  any  other  than  the 
United  States,  or  the  executive  thereof,  and  in  practice  the 
recognizance  of  an  accused  person  admitted  to  bail  has,  I 
believe,  been  invariably  made  to  the  president,  yet,  by  the 
section  133  above  cited,  it  is  provided  that  whenever  any 
person  indicted  in  the  district  court  shall  be  let  to  bail,  the 
recognizance  shall  be  made  to  the  people  of  the  territory. 
If  these  sections  were  intended  to  regulate  the  proceedings 
of  the  courts  when  exercising  the  jurisdiction  of  the  circuit 
and  district  courts  of  the  United  States,  the  latter  is  in 
direct  violation  of  the  organic  act,  and  both  the  former  and 
the  latter  have  from  the  beginning  been  persistently  set  at 
defiance  by  the  courts.  The  inference  is,  I  think,  irresist- 
ible  ;  that  they  never  were  intended  to  be  of  force  in  such 
cases,  and  that  the  courts  never  understood  them  to  be  so 
intended.  If  these  sections  do  not  apply,  how  can  it  be  said 
that  that  touching  challenges  shall  1  What  reason  can  be 
nssigned  for  attributing  to  the  latter  section  an  effect  broader 
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than  the  former  t  The  argnment  to  be  drawn  from  the  other 
Bections,  to  which  I  have  referred  appears  to  me  eqaally  con- 
TinoiDg.  It  would  seem  impossible,  by  argament,  to  make 
more  clear  the  particular  class  of  crioiinal  prosecutions  to 
which  the  mind  of  the  legislature  was  directed  in  this  enact- 
ment If  we  look  to  the  contemporary  usage  and  practice  of 
the  courts,  it  will  serve  to  fortify  the  argnment  drawn  from  the 
words  of  the  statute,  for  I  believe  that,  until  a  period  dating 
dnce  the  last  session  of  our  legislature,  it  had  not  been  sug- 
gested by  any  one  that,  in  causes  arising  under  the  laws  of 
the  United  States,  the  courts  were  governed  by  the  rules  of 
practice  prescribed  in  the  criminal  code  of  the  territory ; 
but)  on  the  contrary,  the  courts  in  general  assumed  to  con- 
form, in  their  procedure,  to  the  acts  of  congress,  regulating 
proceedings  in  the  federal  courts.  It  was  not,  I  believe, 
nntil  the  announcement  of  the  opinion  of  the  supreme  courts 
in  Clinton  v.  EngeWrecht^  that  any  doubt  was  suggested  as 
to  the  propriety  of  the  usage  which  had  obtained  in  this 
respect.  In  the  opinion  of  the  chief-justice,  it  is  asserted,  in 
substance,  that  the  purpose  of  congress  was,  that  the  jurisdic- 
tion of  the  territorial  courts,  in  causes  arising  under  the  laws 
of  the  United  States,  should  be  exercised  according  to  the 
practice  adopted  in  other  cases  arising  under  the  laws  of  the 
territory.         ^ 

lid  conceive  that  all  questions  aa  to  the  purpose  of  con- 
gress is  beside  the  mark.  By  the  organic  act,  full  power 
was  given  to  the  territorial  legislature  to  regulate  the  prac- 
tice of  the  territorial  courts,  in  all  cases  which  might  come 
before  them  under  whatsoever  jurisdiction  arising  {Palmer 
V.  Ccwdery^  Feby.  T.,  1873),  and  there  is  no  syllable  or 
word  in  the  organic  act,  or  elsewhere  in  the  legislation  of 
congress,  which  looks  to  a  purpose  in  congress  to  control 
the  power  of  the  legislature  in  this  respect.  The  whole  sub- 
ject was  remitted  to  them  to  provide  the  rule  which  shall 
govern.  Was  it  the  intention  of  the  legislative  assembly, 
in  the  statutes  which  have  been  referred  to,  to  exercise  this 
power!  For  the  reasons  before  set  forth  [  am  clear  that 
such  was  not  their  Intention. 
Vol.  II.— 27 
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ItreDiains  to  consider  whether  the  legislatare  have  else- 
where  declared  their  purpose  as  to  this  matter.  By  the 
act  of  October  11,  1861  (Laws  1861,  p.  86),  it  was  provided  in 
substance,  that  the  common  law  of  England,  so  far  as  appli- 
cable, and  certain  acts  of  parliament  in  aid  thereof,  shall,  so 
far  as  applicable,  and  of  a  general  nature,  be  deemed  and 
taken  to  be  of  full  force  within  this  territory,  until  repealed 
by  legislative  authority.  The  common  law  of  England, 
therefore,  whenever  and  so  far  as  capable  of  application, 
affords  the  rule  of  decision  as  to  <;ases  in  which  the  legisla- 
tive assembly  have  not  otherwise  provided,  and  from  hence 
I  conceive  is  to  be  drawn  the  rule  to  govern  the  present  case. 

The  offense  of  which  the  plaintiff  in  error  was  indicted  is 
misdemeanor  merely.  U.  S.  v.  Mills,  7  Pet.  141.  By  the 
common  law,  no  peremptory  challenges  of  jurors  are,  in 
such  case,  allowed.  3  Hawk.  P.  0.  680,  581  ;  U.  8.  v.  Cot- 
tinffham,  3  Bl.  0.  0.  470.  Therefore,  the  challenges  made 
on  behalf  of  the  prisoner  were  properly  denied. 

S.  The  doctrine  asserted  in  the  opinion  of  the  chief-justice, 
touching  the  admissibility  of  the  confessions  of  the  prisoner, 
is,  I  concede,  fully  sustained  by  the  current  of  authority. 
There  are,  it  is  true,  dicta,  which  assert  the  admissibility  of 
the  confession  made  in  like  cases.  State  v.  Orank^  2  Bailey, 
77 ;  l^ale  v.  Moore,  1  Hogue,  482  ;  State  v.  Jerikins^  2  Tyl. 
377 ;  1  Phill.  Ev.  (5th  Am.  ed.)  565*,  note  159.  But  I  am  UH 
prepared  to  assert  that  there  is  any  authoritative  decision 
which  is  at  variance  with  the  doctrine  generally  received  in 
the  courts. 

Nevertheless,  this  is  one  of  those  venerable  errors  abound- 
ing in  the  law  which  rest  altogether  upon  authority,  and 
are  respectable  only  for  their  antiquity,  as  I  shall  attempt 
briefly  to  show. 

The  reason  uniformly  assigned  for  the  exclusion  of 
confessions  extorted  by  promises  or  threats  is  the  unreli- 
able character  of  confessions  delivered  under  such  influ- 
ences. That  the  courts  pay  no  regard  to  the  indecency  of 
subjecting  an  unfortunate  person,  accused  of  crime,  to  fliat- 
tery,  torture  or  artifice,  in  order  to  induce  inculpatory 
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BtatementS)  Ib  well  established.  The  rule  resting  solely  upon 
the  supposed  probability  of  the  nntrath  of  the  confessions, 
it  is  to  be  observed. 

L  That  the  rule  established  in  this  instance  is  at  vari- 
ance with  the  rule  in  other  cases,  where,  as  is  conceded, 
thoe  is  equal  probability  of  deception ;  e.  g.f  the  case  cf 
accomplices,  approvers,  and  persons  notorious  among  their 
associates  and  acquaintances  for  their  disregard  of  the 
truth.  The  testimony  of  such  witnesses,  notwithstanding  its 
admitted  unreliability,  was,  I  believe,  never  rejected. 

3.  In  the  other  instances  in  which  the  probability  of 
deceit  has  heretofore  sufficed  to  exclude  the  testimony  of 
intnesses,  that  is,  in  the  case  of  parties  and  interested  per- 
sons speaking  in  their  own  behalf,  and  persons  deficient  in 
religious  faith,  the  rule  established  by  the  conrts  has,  with 
us,  and  I  believe  almost  everywhere  else,  been  abro- 
gated by  legislation ;  and  the  general  acquiescence  with 
which  the  new  rule  has  everywhere  been  received,  impels 
the  belief  that  the  fear  which  excited  the  courts  to  the  exclu- 
sion of  such  evidence  in  the  beginning,  was  without  just 
foundation. 

8.  I  think  that  no  one  at  all  acquainted  with  the  prac- 
tical workings  of  the  rule  in  question  can  doubt  that  it 
has  served  more  frequentiy  to  defeat  than  to  promote  jus- 
tice ;  and  upon  this  I  quote  the  declaration  of  a  learned 
commentator,  that  ^'The  cases  probably  are  rare  in  which 
such  unfounded  self-accusations  occur,  or  at  least,  where  a 
Jury  would  be  misled  by  them  ;  and  certainly  the  rule  occa- 
sions, in  a  multitude  of  instances,  the  escape  of  the  guilty. 
1  PhiU.  Ev.  (6th  Am.  ed.)  643,* 

4.  If  the  exclusion  of  the  confession  rests  altogether 
upon  the  probability  that  the  confession  is  untrue,  as  we 
have  seen,  then,  if  the  prosecution  produce  evidence  tend- 
ing to  show  and  sufficient  to  warrant  the  jury  in  finding 
that  it  is  truey  it  ought  to  be  received ;  for  in  such  case  the 
reason  of  the  exclusion  is  done  away.  All  the  courts  recog- 
mxB  the  propriety  of  this  reasoning,  but  illogically  decline 
to  pursue  it  to  its  legitimate  results. 
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If  one  accused  of  larceny,  being  put  to  torture,  confesB 
the  crime  and  produce  the  goods  from  his  own^possession, 
or  disclose  the  place  of  their  concealment,  and  they  are 
afterward  found  in  the  place  indicated,  you  may,  it  is 
agreed,  give  in  evidence  the  fact  of  the  finding  of  tbe 
goods,  conformably  to  information  given  by  the  pris- 
oner ;  but  you  may  not,  in  the  same  case,  according  to  the 
received  doctrine,  give  in  evidence  the  prisoner's  statement 
that  he  deposited  the  goods  in  the  place  where  they  were 
found,  or  that  he  stole  them.  But  why  may  you  not  I  The 
reason  assigned  for  receiving  so  much  of  the  confession  as 
is  received  is,  that  in  so  far  it  is  shown  to  be  true,  notwith- 
standing the  improper  influence  by  which  it  was  extorted^ 
i.  e.,  it  is  shown  that  it  is  probably  true,  for,  considering  the 
possibility  of  perjury  in  the  testimony  as  to  the  fact  or  the 
place  of  the  finding  of  the  goods,  it  cannot  be  asserted  that 
the  truth  of  the  prisoner's  declaration  even  as  to  this  is 
incontrovertibly  established;  therefore  the  doctrine  amounts 
to  this,  that,  in  so  far  as  the  prisoner's  confession  is  shown 
to  be  probably  trae,  it  shall  be  received.  But  I  assert,  in 
the  case  supposed,  the  finding  of  the  stolen  goods  at  the 
place  indicated  not  only  tends  to  corroborate  the  declara- 
tion of  the  prisoner  that  they  will  be  found  there,  but  also 
his  declaration  that  he  stole  them  and  concealed  them  at 
that  place,  if  he  make  this  statement;  for  the  courts,  without 
dissent,  agree  to  tbi?,  that  the  jury  will  be  wari'anted  in 
finding  the  prisoner  guilty  of  the  larceny  upon  the  mere 
circumstance  that  the  place  of  concealment  is  disclosed  by 
him.  And  this  amounts  to  saying  that  the  finding  of  the 
goods  at  that  place  tends  to  show  and  warrants  the  belief 
that  when  he  confessed  to  the  larceny  he  spoke  truthfully. 

In  other  words,  the  received  doctrine  involves  this  absurd- 
ity, that  while,  in  passing  upon  the  primary  question 
whether  the  evidence  shall  be  received,  the  court,  notwith- 
standing the  corroborating  circumstances,  shall  find  the 
confession  probably  untrue,  and  therefore  exclude  it,  the 
jury,  considering  the  same  evidence,  may  find  the  very  fact 
confessed  to  be  absolutely  true. 
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For  these  reasons  I  am  of  opiniou  that  the  rule  whioh  the 
iathorities  establish  ought  to  be  abandoned.  It  was  in  the 
beginning  illogical,  at  variance  with  all  the  analogies  of 
the  law,  and  I  am  persuaded  that  only  the  unfortunate 
complacency  with  which  the  courts  have  always  regarded 
thieves  and  malefactors  has  so  long  maintained  it.  I  am  of 
the  opinion  that  the  judgment  of  the  district  court  ought 
tobeafflmed. 

JSedersed. 


Wtmokd  v.  Amsbubt. 

TmPA«  ^gtdiui  cjglcer  far  mking  gcod$;  nmnpL  II  goods  exempt  from 
•eimre  and  nle  under  legal  process  are  taken  in  execution  during  the 
temponury  absence  from  home  of  the  debtor  and  his  f amilj,  he  may,  never 
Ihalflis,  maintain  an  action  of  trespass  under  the  statute  (R.  S.  880),  for 
treble  the  value  of  the  goods  so  taken. 

KnDXHCB  as  to  procen  under  tohieh  ieUurs  wu  made.  In  trespass  against  an 
oflKcer  for  taking  goods  which  are  exempt  from  seizure  and  sale  Hinder 
l^gal  process,  it  is  not  nooessaiy  to  prove  the  official  character  of  the  offl- 
ear  who  issued  the  writ  under  which  defendant  acted. 

Aiic^gkialdkaraet&rofdtfendaTU.  Nor  is  it  necessary  to  prove  the  offidal 
ehaiacter  of  the  defendant  in  the  suit. 

At  to  kind  of  goods  taken.  In  such  action  if  the  alleged  wrongful  seizure  was 
of  household  goods,  it  should  appear  that  they  were  kept  for  the  use  of 
the  debtor  and  his  family,  and  that  they  were  such  as  mentioned  in  the 
statute  (B.  S.  880),  or  if  of  other  kinds,  that  they  were  of  no  greater  value 
than  the  statute  aUown. 

Pkactiob  —  verdict  mag  he  for  single  or  treble  damagea.  In  such  action  treble 
damages  may  be  returned  by  the  jury,  or  single  damages  may  be  returned, 
and  the  court  may  give  Judgment  for  three  times  the  amount  so  returned. 

But  if  the  jury  are  instructed  that,  upon  making  out  his  case,  the  plaintilT  will 
be  entitled  to  treble  damages,  the  court  cannot  assume  that  the  damages 
letumed  are  single,  and  render  Judgment  for  three  times  the  amount. 

Verdiet  vhere  there  are  counts  upon  the  etatute  and  in  the  common  f(yi'm.  And 
where  the  declaiction  contains  counts  for  treble  damages,  and  a  count  in 
tlie  ordinary  form  for  single  damages,  a  general  verdict  ui>on  all  the 
counts  cannot  be  applied  to  those  which  are  founded  upon  the  statute. 

Brror  to  Probate  Courts  Clear  Greek  County. 

Tjudbpass  by  defendant  in  error  against  plaintiff  in  error 
in  probate  court  of  Clear  Creek  county.    It  was  averred  in 


Digitized  by 


Google 


214  Wymond  v.  Amsbuby.  [Feb.  T., 

the  declaration,  that  defendant  was  a  constable  of  the  county 
of  Clear  Creek,  and  that,  in  virtue  of  a  writ  of  attachment 
issued  by  L.  F.  Yates,  a  justice  of  the  peace,  at  the  suit  of 
one  Webster,  and  against  the  plaintiff  below,  the  defendant 
levied  upon  certain  wearing  apparel,  household  furniture 
and  books  belonging  to  the  plaintiff,  which  were  by  law 
exempt  from  such  seizure,  the  plaintiff  being  the  head  of  a 
family  and  a  resident  of  the  said  county.  This  is  the  first 
count  of  the  declaration;  in  other  counts,  after  setting  forth 
the  seizure  under  the  writ  of  attachment,  it  was  averred  that 
judgment  was  obtained  in  the  action  and  execution  issued, 
upon  which  the  goods  were  sold;  the  last  count  was  in  the 
ordinary  form  trespass  de  bonis.  The  defendant  pleaded 
not  guilty,  upon  which  a  trial  was  had  before  a  jury.  The 
statute  under  which  it  was  claimed  that  the  goods  were 
exempt  from  seizure  and  sale  is  as  follows : 

"The  following  property,  when  owned  by  any  person  being 
the  head  of  a  family  and  residing  with  the  same,  shfliU  be 
exempt  from  levy  and  sale  upon  any  execution  or  writ  of 
attachment  or  distress  for  rent.  *  *  *  *  Fourth.  All 
wearing  apparel  of  the  debtor  and  his  family;  all  beds,  bed- 
steads and  bedding  kept  and  used  for  the  debtor  and  his 
family;  all  stoves  and  appendages  kept  for  the  use  of  the 
debtor  and  his  family;  all  cooking  utensils,  and  all  the  house- 
hold furniture  not  herein  enumerated,  not  exceeding  one 
hundred  dollars  in  value.  »  *  *  *  Sev&nih.  The 
library  and  implements  of  any  professional  man,  not  exceed- 
ing three  hundred  dollars." 

Four  counts  of  the  declaration  were  founded  upon  the 
following  statute : 

"  Seo.  86.  If  any  officer  or  other  person,  by  virtue  of  any 
execution  or  other  process,  or  by  any  right  of  distress,  shall 
take  or  seize  any  of  the  articles  of  property  hereinbefore 
exempted  from  levy  and  sale,  such  officer  or  person  shall 
be  liable  to  the  party  injured  for  three  times  the  value  of 
the  property  illegally  taken  or  seized,  to  be  recovered  by 
action  of  trespass,  with  costs  of  suit'* 
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Upon  request  of  the  plaintiff,  the  court  charged  as  follows: 

1.  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  defendant  levied  upon  the  goods  men- 
tioned in  the  declaration  by  virtue  of  a  writ  of  attachment, 
and  that  said  goods  were  exempt  by  the  statute  of  this 
territory,  the  plaintiff  is  entitled  to  recover  three  times  the 
value  of  such  goods,  unless  the  defendant  has  shown  that 
such  goods  were  liable  to  attachment  by  reason  of  the 
departure  of  the  plaintiff  from  this  territory  with  intent  to 
change  his  residence. 

2.  That  the  burden  of  proof  is  upon  the  defendant  to 
show  a  removal  from  this  territory  after  a  residence  once 
shown  in  the  territory,  and  that  a  temporary  absence  with 
intention  to  return  is  not  a  removal  so  far  as  this  case  is 
concerned* 

Mr.  Justice  Belfobd  took  no  part  in  the  decision. 

Mr.  Hugh  Butler,  for  plaintiff  in  error 

Mr.  B.  8.  MoKRisoN,  contra. 

Hallbtt,  C.  J.  The  declaration  contains  five  counts, 
foor  of  which  are  based  upon  the  statute  giving  treble 
damages  in  case  of  an  illegal  seizure  of  property  exempt 
from  execution  and  attachment  (R.  S.  380),  and  the  fifth 
count  is  in  the  ordinary  form  of  trespass  de  bonis.  It  appears 
that  defendant  in  error  set  out  with  his  ikmily  upon  a  visit 
to  the  east,  leaving  his  goods  stored  in  the  house  which  he 
had  previously  occupied,  where  plaintiff  in  error  found 
them,  and  levied  on  them  immediately  afterward,  under  a 
writ  of  attachment  issued  by  a  justice  of  the  peace  at  the 
suit  of  one  Webster,  and  against  the  property  of  defendant 
in  error.  We  are  not  informed  by  the  evidence  whether  the 
journey  was  made  with  a  view  to  a  change  of  residence,  but 
it  appears  that  defendant  in  error  returned  after  an  absence 
of  four  or  five  months.  The  fact  that  he  went  out  of  the 
territory  and  returned  after  a  time  is  not  alone  sufficient  to 
Bhow  a  change  of  residence .     Nor  is  it  material  that  at  the 
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time  of  seizure  the  goods  were  not  in  acinai  use.  The 
property  exempt  from  levy  and  sale  is,  of  coarse,  designed 
for  the  nse  of  the  debtor  and  his  family,  whenever  they  are 
at  their  plaoe  of  abode,  bnt  if  called  away  from  his  home, 
the  law  will  protect  the  debtor's  property  as  well  in  his 
absence  as  when  he  is  present  with  it 

The  essential  thing  is,  that  a  residence  shall  be  maintained; 
and  when  this  is  done,  I  conceive  that  the  property  men- 
tioned in  the  statute  may  remain  for  the  use  of  the  debtor 
and  his  family  whenever  they  may  return  to  it.  Of  course 
an  absence  long  protracted  may  become  evidence  of  a  change 
of  residence,  and  numerous  circumstances  may  arise  to 
prove  the  same  fact.  But  this  does  not  disprove  the  propo- 
sition that  the  statute  affords  its  protection  daring  the 
temporary  absence  of  the  debtor  from  his  home,  which  is 
so  reasonable  and  just,  that  I  think  it  should  be  main- 
tained. 

The  objection,  that  theofficial  character  of  the  justice  who 
issued  the  attachment  and  execution  is  not  shown,  is  met 
by  the  fact  that  the  plaintiff  in  error  received  those  writs 
and  acted  in  obedience  to  them.  He  should  not  repudiate 
the  authority  under  which  he  acted  in  seizing  the  goods, 
because,  in  accepting  it,  he  gave  fall  assurance  of  its  validity. 
So,  also,  as  to  his  own  official  character,  if  plaintiff  in  error 
assumed  to  act  as  a  constable,  for  the  purposes  of  this  suit, 
he  must  be  regarded  as  such  officer.  Defendant  in  error 
testified  that  he  was  the  owner  of  the  goods  taken.  And 
as  to  the  wearing  apparel,  this  was  probably  sufficient,  for 
as  to  such  goods,  the  ownership  may  show  the  use  to  which 
they  were  applied.  But  in  household  goods,  such  as  beds 
and  bedding,  and  the  like,  the  statute  protects  only  such 
as  are  kept  for  the  use  of  the  debtor  and  his  family,  and 
these  must  be  of  certain  kinds,  which  are  described,  or  if  of 
other  kinds,  not  exceeding  one  hundred  dollars  in  value. 
The  evidence  is  silent  as  to  the  use  of  the  goods  by  defend- 
ant in  error,  and  his  family,  and  the  value  of  those  not 
enumerated  in  the  statute,  points  upon  which  it  should  be 
explicit.    Nothing  was  said  in  argument  as  to  the  sufficiency 
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of  the  evidence  iii  thia  regard,  and  these  remarks  are  made 
for  the  guidance  of  parties  in  another  trial.  The  coui't 
instracted  the  jury  that  if  the  goods  were  taken  in  attach- 
ment, and  were  exempt  by  law,  the  plaintiff  below  was 
entitled  to  three  times  their  valne*  The  verdict  returned  is, 
in  terms,  for  the  value  of  the  goods,  but  whether  this  was 
the  single  or  treble  value,  we  are  not  informed.  If  we  could 
look  into  the  evidence,  and  determine  what  was  accepted  by 
thejnry,  i)erhap8  we  could  ascertain  whether  the  amount 
specified  is  the  single  value  or  a  greater  sum,  but  this  we 
are  not  inclined  to  do.  There  are  authorities  to  the  effect 
that  the  amount  returned  should  be  regarded  as  the  single 
value  of  the  goods  taken.  BeeJcman  v.  Qholmen^  1  Cow. 
384;  Warren  v.  DooUtUe^  5  id.  684 ;  Newcamb  v.  BuUer- 
fM^  8  JohuF.  264 ;  Cooper  v.  Maupin^  6  Mo.  634.  But  this 
rule  cannot  be  applied  to  a  case  in  which  the  jury  have 
been  instructed  to  find  treble  damages.  Brewster  v.  Link, 
28  Mo.  148.  Where,  as  in  the  case  at  bar,  such  an  instruc- 
tion has  been  given,  it  is  fair  to  presume  that  the  jury  have 
obeyed  it,  and  obviously  in  such  case  the  court  can  add 
nothing  to  their  verdict.  That  single  damages  may  be 
retnmed,  and  that  the  court  may,  when  the  facts  will  war- 
rant  it^  enter  judgment  for  treble  the  amount  so  returned,  is 
shown  by  the  authorities  cited,  but  there  can  be  no  objection 
to  the  practice  of  requiring  the  jury  to  return  treble  dam- 
ages, and  so  the  court  declare  in  the  case  in  5  Cowen.  It  is 
needless  to  say,  however,  that  but  one  of  these  methods  of 
proceeding  can  be  adopted,  and  here  there  is  reason  to  believe 
that  both  were  resorted  to.  It  will  be  observed,  also,  that 
Ihe'verdict  is  general,  and  we  are  unable  determine  whether 
it  was  found  upon  the  statutory  or  common-law  counts  of 
the  declaration.  This  was  considered  a  fatal  objection  in 
Brewster  v.LinJc^  supra,  and  upon  good  reason  ;  for  if  the 
verdict  was  based  upon  the  common-law  count  of  the  declara- 
tion, neither  the  court  nor  the  jury  could  treble  the  damages. 
The  judgment  of  the  probate  court  is  reversed  with  costs, 
and  '±e  cause  is  remanded  for  a  new  trial. 

Reversed. 
Vol.  II.— 28 
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Good  v.  MABXiif. 

Pbomibsobt  sqtk-^ party  indornng  map  became  maker.  One  wlio  puts  his 
name  on  the  back  of  a  note  at  the  time  it  Is  made  and  before  it  comes  te 
the  hand  of  the  payee,  there  being  nothing  to  ehow  with  what  intention, 
ia  liable  aa  maker. 

The  opinion  of  the  court  at  the  former  term  in  this  cause,  on  this  point,  re-ex 
amined  and  affirmed. 

The  ground  of  hie  UabiUty,  In  an  action  on  a  promissory  note  against  one  who 
is  charged  as  maker,  ui>on  the  ground  that  he  indorsed  the  note  at  the 
time  it  was  made,  and  before  it  was  deliyered  to  the  payee,  the  elrcunv 
stance  that  he  did  not  participate  in  the  consideration  does  not  tend  to 
explain  or  rebut  his  liability  as  maker. 

Ikstbuctionb — error  without  prejudice.  A  party  cannot  complain  of  a  charge 
which  is  favorable  to  his  defense  and  which  has  not  misled  the  jury, 
although  it  may  appear  to  be  wrong  in  the  statement  of  a  faot,  or  incorrect 
in  principle. 

Wm(vs&'- competency  of  a  party  to  the  suit.  Prior  to  the  act  of  1870,  relat- 
ing to  the  competency  of  witnesses  (8  Sess.  C2),  a  defendant  who  had  Euf* 
fered  Judgment  of  default  to  pass  against  him,  was  not  a  competent  wit- 
ness for  his  co-defendant,  upon  the  trial  of  an  issue  of  fact  joined  by  the 
latter. 

Parties  to  the  suit  were  then  excluded  from  considerations  of  public  policy, 
and  not  because  of  their  interest  in  the  result. 

Appeal  from  District  Courty  Arapahoe  CourUy. 

This  is  the  third  appeal  in  this  cause,  the  first  and  second 
being  reported  in  1  Colorado,  165  and  406.  Appellant  was 
charged  in  the  declaration  with  William  N.  Shepherd  and 
Parker  B.  Cheney,  as  maker  of  a  promissory  note.  In  the 
last  count  it  was  alleged  that  Cheney  and  Shepherd  made 
the  note  and  that  it  was  indorsed  by  appellant  before  it  was 
delivered  to  the  payee.  The  cause  was  tried  upon  the  gen- 
eral issue.  At  the  trial,  plaintiffs  gave  evidence  tending  to 
proyethat  the  note  was  indorsed  by  appellant  before  deliv- 
ery to  Davids(»,  the  payee ;  that  it  was  given  for  the  pur- 
pose of  taking  up  another  note  executed  by  the  same  persons 
in  the  same  manner  as  the  present  note.  That  the  note  in 
controversy  was  given  for  a  balance  of  principal  and  interest 
due  on  a  prior  note,  a  portion  of  the  old  note  having  been 
paid  at  the  time  this  was  given.  The  note  in  suit  is  in  the 
ordinary  form,  dated  June  29,  1866,  for  the  sum  of  $800, 
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payable  sixty  days  after  date,  with  interest  at  five  per  cent 
per  month  from  date  until  paid.  It  was  signed  P.  B.  Cheney, 
William  N.  Shepherd,  and  the  names  John  Good,  Alexan- 
der Davidson,  indorsed.  A  witness  for  the  plaintiff  was 
asked  on  cross-examination,  for  whose  indebtedness  the 
note  was  given,  and  upon  objection  by  the  plaintiff,  thisjwas 
excluded.  Wm.  N.  Shepherd,  against  whom  a  judgment 
of  defoolt  had  been  taken,  was  Offered  as  a  witness  for 
appellant  and  rejected.  Appellant  also  offered  himself  as  a 
witness  and  was  rejected.  It  appeared  that  issne  was 
joined  in  the  cause  before  the  act  of  February  1 1, 1870,  relat- 
ing to  the  competency  of  witnesses  in  civil  cases,  was  passed. 
The  court  charged  the  jury  that  appellant  was  liable  upon 
the  note  if  he  placed  his  name  upon  the  back  of  it,  and  before 
its  delivery  to  the  payee  therein,  and  without  any  statement, 
at  the  time,  of  his  intention  in  so  doing.  The  court  also 
chai^ged  that  appellant  was  liable  if  he  placed  his  name 
npon  the  back  of  the  note  in  part  discharge  of  a  prior 
indebtedness  of  Cheney,  Shepherd  and  himself.  Referring 
to  the  question  of  prior  indebtedness,  the  court  gave  the  fol- 
lowing, which  are  mentioned  in  the  opinion  of  this  court. 

3.  Upon  the  question  whether  the  note  in  controversy 
was  given  in  part  payment  of  the  previous  debt  of  Cheney, 
Shepherd  &  Good,  there  is  evidence  tending  to  show  that  such 
prior  indebtedness,  if  any  existed,  was  by  virtue  of  a  prom- 
issory note  subscribed  by  Cheney  and  Shepherd,  and  bear- 
ing the  name  of  Good  on  the  back  thereof,  and  if  the  prior 
indebtedness,  spoken  of  by  the  witnesses,  consisted  only  in  a 
promissory  note  such  as  here  supposed,  then  the  jury  will 
not  be  warranted  in  considering  such  prior  note  as  the  debt 
of  Good  in  such  sense  as  to  render  him,  by  reason  of  his  sig- 
nature npon  the  back  of  the  note  in  evidence  in  the  casp, 
liable  as  joint  maker  with  Cheney  and  Shepherd. 

4.  H  however,  the  promissory  note  in  question  was 
given  in  renewal  of  a  former  note  signed  by  Cheney  and 
Shepherd,  and  with  the  name  of  Good  upon  the  back 
thereof,  payable  to  Davidson  and  held  by  him,  and  if  the 
understanding  of  the  parties  at  the  time  of  such  renewal 
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was  that  the  new  note  should  be  executed  by  the  same 
parties  and  in  the  same  manner  as  the  old  one,  then  the 
jury  will  be  warranted  in  inferring  that  the  intention  and 
understanding  of  all  parties,  at  the  time  of  the  execution  of 
the  new  n6te,  was  that  Good's  liability  upon  the  new  not« 
should  be  the  same  as  upon  the  old ;  and  if  the  jury  make 
this  inference,  then  the  jury  cannot  find  that  Gtood  intended 
to  be  liable  as  joint  maker  with  Cheney  and  Shepherd  upon 
the  note  now  in  suit,  unless  they  can  first  ascertain  and 
determine  from  the  evidence  that  Good's  liability  upon  the 
original  note  was  that  of  joint  maker  with  Cheney  and  Shep- 
herd; and  the  jury  are  further  instructed  that  there  ia  no 
evidence  in  the  case  from  which  the  jury  can  infer  that  such 
was  Good's  liability  upon  the  old  note. 

The  charge  was  very  full  upon  other  points. 

There  was  judgment  for  the  plaintiff,  and  the  defendant 
Good  appealed. 

Mr.  Justice  Belford  took  no  part  in  the  decision. 

Mr.  E.  L.  Smith,  for  appellant. 

Messrs.  Bbownb  &  Putnak  and  Mr.  N.  Habbison,  for 
appellee. 

Hallbtt,  C.  J.  On  a  former  appeal,  we  considered  the 
facts  presented  in  this  case  with  reference  to  the  rule 
announced  in  Bey  v.  Simpson^  22  How.  341,  as  to  the  lia- 
bility of  one  who  becomes  a  party  to  negotiable  paper  by 
indorsing  it  in  blank,  before  it  had  passed  from  the  hands 
of  the  maker.  1  Col.  165.  It  is  now  urged  that  we  have 
gone  beyond  the  authority  of  the  principal  case,  in  saying, 
that,  in  the  absence  of  evidence  to  show  the  intention  of  the 
parties,  the  indorser  may  be  charged  upon  such  an  indorse- 
ment as  a  maker  of  the  note  jointly  with  the  parties  whose 
names  appear  upon  the  face  of  the  instrument.  In  Hey 
V.  Simpson,  it  is  true  that  it  was  alleged  in  the  declaration, 
that  the  indorsement  was  made  for  the  purpose  of  guaran* 
teeing  the  payment  of  the  note  and  of  becoming  surety  to 
the  payee  for  the  same,  and  this  was  admitted  by  the 
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demurrer.  Bat  if  this  statement  had  been  omitted  from 
the  declaration,  it  is  believed  that  the  principle  would  be 
the  same.  Witiiout  such  an  averment,  the  case  would  stand 
apon  the  allegation  that  the  indorsement  was  made  while 
the  note  was  in  the  hands  of  the-  maker,  and  before  delivery 
to  the  payee,  and  with  nothing  to  show  what  was  the  pur 
pose  of  the  indorsement,  exceptipg  the  mere  fsLot  that  the 
party  had  written  his  name  upon  the  back  of  the  note,  that 
purpose  must  be  made  out  The  case  then  presented  is  of 
one  who  has  not  received  any  portion  of  the  consideration 
of  the  note,  and  who,  by  his  signature,  has  manifested  a 
disposition  to  become  a  party  to  it,  but  has  not  declared, 
except  by  his  signature,  in  what  character  he  will  be  bound. 
In  such  case  it  is  necessary  that  the  law  should  declare  the 
intention  with  which  the  signature  was  affixed,  for  if  this 
were  left  to  the  jury,  there  could  be  no  certain  rale  govern- 
ing his  liability.  One  jury  might  find  that  he  was  not  liable 
as  maker,  and  another,  that  he  was  not  liable  as  guarantor, 
and  a  third,  that  he  was  not  liable  as  indorser,  and  thus,  by 
successive  juries,  he  would  be  absolved  from  all  liability. 
If,  then,  the  law  is  to  supply  the  purpose  and  intention 
with  which  the  indorsement  was  made,  it  can  only  be  said, 
that  it  was  for  the  credit  and  accommodation  of  the  maker  of 
the  note,  and  this,  for  the  reason  that  there  is  as  yet  no 
other  party  to  the  instrument.  The  payee  not  having 
received  the  note,  it  cannot  be  claimed  that  the  indorsement 
is  for  his  accommodation,  and  there  is,  in  fact,  no  one  but 
the  maker  who  can  receive  any  benefit  from  it.  According 
to  the  practice  in  Minnesota,  from  whence  JSe^  v.  Simpson 
was  r^noved,  the  purpose  of  the  indorsement  was  properly 
set  forth  in  the  declaration,  but  such  an  allegation  would 
find  no  place  in  a  common-law  pleading.  The  evidence  to 
support  the  allegation  upon  issue  of  fact  joined  is 
said  to  be  the  circumstances  under  which  the  signature 
was  placed  upon  the  back  of  the  note.  If  this  evidence  goes 
no  further  than  to  show  that  the  signature  was  put  upon 
the  note,  in  the  hands  of  the  maker,  I  cannot  doubt  the 
sufficiency  of  it.    The  law  will  then  impute  to  the  indorser, 
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a  purpose  to  accommodate  and  give  credit  to  the  maker, 
because  this  is  the  most  reasonable  interpretation  of  his  act 
In  common-law  pleadings,  as  before  stated,  the  intention  is 
not  alleged,  bat  it  is  quite  as  much  in  issue,  and  the  same 
effect  will  be  given  to  the  evidence  of  the  circumstances 
under  which  the  indorsement  was  made.  Whether  the 
pleadings  be  in  one  form  or  another,  the  object  is  to  ascer- 
tain the  intention  of  the  party  in  signing  his  name,  and  if 
there  is  no  distinct  expression  of  intention,  the  law  must 
interpret  the  act,  for  the  purpose  of  ascertaining  it  I  con- 
ceive, therefore,  that  the  views  expressed  upon  this  point  on 
the  first  appeal  may  be  maintained  upon  the  principle  recog- 
nized in  Hep  V.  Simpson,  and  the  charge  of  the  court  to  the 
jury,  enforcing  those  views,  is  entirely  correct.  It  was  not 
claimed  upon  the  trial,  or  in  the  charge  to  the  jury,  that 
appellant  participated  in  the  consideration  of  the  note,  and 
it  seems  to  have  been  conceded  that  he  did  not.  If  appel- 
lant^s  liability  had  been  put  upon  the  ground  that  he  shared 
in  the  consideration,  evidence  to  disprove  the  fact  must 
liave  been  received  from  him,  but  this  was  not  the  theory 
upon  which  the  case  was  tried.  The  fact  which  he  offered 
to  prove  was  not  in  issue,  and  in  the  view  which  was  taken 
of  the  case,  did  not  affect  his  liability.  He  was  to  be  charged 
as  a  surety  if  at  all,  and  the  offer  was  to  show  that  he  was 
not  a  principal.  The  argument  is  that  non-participation  in 
the  consideration  is  a  circumstance  from  which  the  j  ury  might 
judge  of  appellant' s  liability,  and  so  it  is  as  to  the  question 
whether  he  is  principal  or  surety.  But  whether  he  is  to  be 
charged  as  maker,  indorser,  or  guarantor  of  the  note,  that 
circumstance  will  not  explain,  and  therefore  it  was  rightly 
rejected.  It  appears  by  the  evidence  that  the  note  in  suit 
♦was  given  in  renewal  of  another  note,  executed  by  the  same 
parties,  and  in  the  same  manner  as  this  one,  in  pursuance 
of  an  agreement  to  that  effect.  Upon  this  state  of  facts  the 
charge  of  the  court  that  appellant's  liability  upon  the  old 
note  would  measure  his  liability  upon  the  new  one,  was 
based,  and  upon  that  point  it  was  entirely  correct.  This 
was,  however,  followed  by  the  further  statement  that  there 
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was  no  evidence  in  the  case  from  which  the  jury  could 
infer  that  appellant's  liability  upon  the  old  note  was  that 
of  a  joint  maker,  a  pro])08ition  which  was  not  accepted  by 
the  jury.  The  testimony  is,  that  the  new  note  was  to  be 
executed  by  the  same  parties,  and  in  the  same  manner,  as 
the  old  one,  and,  so  far  as  we  can  learn,  this  was  done.  If 
the  parties  pursued  the  same  course  in  making  the  new 
note  which  had  been  adopted  in  mjaking  the  old  one,  the 
joiy,  being  informed  as  to  one,  were  equally  well  informed 
dA  to  the  other.  .  The  new  note  was  found  to  have  been 
executed  in  a  manner  to  charge  appellant  as  maker,  and  if 
the  old  note  was  executed  in  the  same  manner,  his  liability 
opon  that  was  of  the  same  character.  The  charge  of  the 
court  was,  therefore,  too  favorable  to  defendant,  and  the 
jury  have  drawn  a  correct  conclusion  from  the  evidence  in 
opposition  to  it.  The  evidence  upon  this  point  is  entirely 
harmonious,  and  the  misdirection  could  not  have  preju- 
diced appellant  upon  the  trial.  Error  has  not  been  alleged 
upon  this  instruction,  but  as  to  the  finding  of  the  jury,  and 
bese  remarks  are  directed  to  the  point  last  named.  Objec- 
tion is  also  made  to  that  portion  of  the.  instructions  in  which 
the  jury  are  told  that  appellant  might  be  charged  upon 
evidencp  that  the  note  was  given  in  part  discharge  of  a  pre- 
vious indebtedness  of  the  three  defendants,  upon  the  ground 
that  there  is  no  evidence  to  which  it  can  be  referred.  The 
only  evidence  of  prior  indebtedness  of  t}xe  three  defendants 
was  the  original  note  of  the  parties  which  was  taken  up  at 
the  time  the  note  in  suit  was  given,  and  this  the  jury  were 
informed,  in  the  third  instruction,  was  not  sufficient  to  fix 
upon  appellant  the  liability  of  maker.  Connecting  these 
portions  of  the  charge  they  served  to  inform  the  jury  that 
Uie  original  note  was  not  evidence  of  prior  indebtedness 
upon  which  appellant  could  be  bound  as  maker  of  the  note 
in  suit,  and  this,  if  not  useful  to  the  jury,  was  certainly  not 
misleading. 

The  remaining  question  to  be  considered  relates  to  the 
competency  of  Shepherd,  one  of  the  defendants,  who  had 
suffered  judgment  to  pass  against  him,  as  a  witness  upon 
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trial  of  the  issue  against  appellant  As  this  cause  was  at 
issue  before  the  act  of  1870,  by  which  the  parties  in  a  suit 
are  admitted  as  witnesses  therein,  was  passed,  it  is  conceded 
that  the  provisions  of  that  act  cannot  control,  and  the  case 
must  be  governed  by  the  common-law  rule  as  modified  by 
the  act  of  1872,  which  provides  that  a  judgment  may  be 
taken  against  one  of  several  joint  defendants  in  an  action 
upon  contract.  It  is  said  that  the  interest  of  Shepherd,  in 
the  result  of  the  suit,  was  determined  by  the  defanlt ;  for, 
by  the  act  of  1872,  judgment  would  go  against  him,  although 
appellant  should  succeed  upon  the  issue  of  fact.  It  is  to 
be  observed  that  the  amount  of  damages  to  be  assessed 
against  Cheney  and  Shepherd  was  to  be  determined  by  the 
jury  which  tried  the  issue  joined  by  appellant,  and  as  to 
that  matter  Shepherd  was  certainly  not  competent  to  testify 
Bovyman  v.  Noyes^  12  N.  H.  802.  According  to  some 
authorities  he  was  competent  to  testify  to  any  &ct  which 
would  go  to  the  discharge  of  appellant  alone,  but  he  was 
not  oflfered  as  a  witness  to  prove  any  such  matter.  The 
record  states  that  he  was  called  as  a  witness  further  to  main- 
tain the  issue  on  the  part  of  appellant,  and  the  plea  being 
the  general  issue,  the  question  of  damages  in  which  Shep- 
herd was  directly  interested,  and  most  other  defense  in  the 
action  of  assumpsit,  was  provable  under  it.  It  is  true  that 
the  note  determined  the  amount  of  damages,  but  for  aught 
that  appears  the  jntention  may  have  been  to  prove  pay- 
ment, or  accord  and  satisfaction,  which  was  admissible 
under  ^he  general  issue,  and  which  would  diminish  the 
amount  to  be  recovered  from  Shepherd  himself,  as  well  as 
the  other  defendants.  Without,  however,  discussing  this 
view  of  the  question  at  length,  it  is  suflBicient  to  say  that  in 
the  courts  of  the  United  States  the  parties  to  a  suit  were 
forbidden  to  testify  therein  on  the  ground  of  public  policy, 
and  not  because  they  were  Interested  in  the  result  of  the 
suit.  In  those  courts,  according  to  the  old  rule  which  has 
recently  been  changed  by  statute,  a  party  to  the  record 
could  not  testify,  although  divested  of  all  interest  in  the 
suit.    Bridges  v.  Armowr^  6  Hov\ .  94.    This  is  decisive  of 
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the  qaestionpreseuted  both  as  to  Cheney  and  Shepherd,  and 
renders  any  reference  to  decisions  of  State  courts  unneces- 
sary. The  points  in  the  assi^ment  of  errors  number  thirty- 
three,  in  all  of  which  those  only  to  which  I  have  referred 
have  been  mentioned  in  the  argument.  To  go  through  with 
all  of  these  points,  and  beyond  those  which  counsel  have 
deemed  worthy  of  attentioUi  would  be  tedious  and  unprofit- 
able. The  judgment  of  tiie  district  court  is  affirmed,  with 
costs.  Affirmed. 

PnoKiwaKY  KoTK^IisDORSsiamT  BsvoRX  DxtJVKRT.  ^iDdorser  of  note  before  dettveiy 
to  the  payee  la  liable  as  maker  If  there  Is  uo  evidence  of  any  Intention  to  the  contrary:  Xik- 
kadien  v.  AUen^t  Colo,  aoa,  20B,  and  Good  v.  Martin,  95  U.  S.  01,  affirming  the  Judgment. 

Paxtiu  to  Acnoiif  abk  Compktkkv  Witniqwi».  —The  act  of  Congrem  excluding  par- 
ties or  persons  Interested  In  the  result  of  a  civil  action  does  not  apply  to  the  courts  of  the 
O^ritoiies:  &ood  v.  Martin, »  V,  8. 91.  Territorial  act  of  1870,  rendering  parties  competent  as 
witnesses,  did  not  apply  to  cases  at  issue  when  It  was  passed:  Good  v.  Martin,  96  U.  S.  9U 


Etstbb  v.  Gaff  et  al. 

Puoixt  131  SBBOB — i&mbl4.    Onlj  partiea  and  privies  to  a  Judgment  can 

aiaign  error  thereon. 
Tims  of  apfligatioh  to  bboomb  pabtt     Those  who  desire  to  become  parties 

toajadldal  proceeding  wherein  they  are  interested,  must  apply  inapt 

time. 
Tiie  petitioner  had  omitted  to  apply  to  become  party  in  the  district  court, 

thoqgh  then  interested.    Kothlng  appearing  to  excuse  the  omission,  leave 

to  appear  in  the  cause  upon  appeal  was  denied. 

Appeal  from  District  Cawrt^  Arapahoe  County. 

(iAFF  and  others  brought  ejectment  against  Eyster  in  the 
Arapahoe  district  court,  and  at  April  term,  1872,  judgment 
was  given  in  favor  of  the  plaintiffs.  An  appeal  was  prayed 
by  Eyster,  and  the  cause  being  brought  to  issue  in  this 
comi;,  was  argued  at  the  February  term,  A.  D.  1873.  Judg- 
ment being  reserved,  one  John  Meechling,  at  the  September 
sitting  of  the  court,  presented  his  petition  to  be  let  in  to 
defend  in  this  court,  assigning  for  ground  of  his  petition, 
that  by  the  record  it  appears  that  the  estate  in  controversy 
was  lately  the  property  of  one  George  W.  McClure,  from 
whom  the  plaintiffs  derive  title,  and  who,  before  the  begin- 
ning of  this  action,  had  been  adjudged  a  bankrupt,  and  to 
whom  petitions  had  been  appointed  assignee.  The  petitioner 
also  produced  a  certified  copy  of  the  assignment  in  bank- 
Vol.  II.— 29 
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ruptcy  executed  to  him  by  the  registef,  and.  bearing:  date 
before  the  institution  of  the  ejectmeOit.  Nothing  was  diowm 
to  excuse  the  omission  to  apply  in  the  lower  court. 

WxLLg,  J.  The  petition  must  be  denied.  The  iaMMS  wm« 
made  in  the  district  court  and  tried  thv'e.  The  onlgr  ques- 
tions to  be  considered  in  this  court  arise  apon  that  romrd* 
To  admit  a  new  paxty  now>  madiesa.  ia  subrtituti^n  for  a 
deceased  person,  or  one  adjudged  a  bankrupt  sinoa  the 
judgment  below,  or  the  like,  would  riolate  the  rale  that 
only  parties  and  privies  to  judicial  proceedings  ma^  assign 
error  therein.  Inasmuch  as  the  assignee  was  not  a  party 
below,  he  cannot  be  prejudiced  by  the  judgment,  and  he 
ought  not  to  be  heard  to  questioan  its  regularity.  If  those 
interested  in  a  litigation  of  this  character  desire  to  inter- 
fere therein,  they  should  apply  for  permission  tloda  so*  in 
seasonable  time.  The  case  of  Herndon  v.  Howard^  ^  Wall. 
664,  which  was  relied  on  at  the  bar,  seems  not  in  point.  In 
that  case,  Herndon,  who  was  defendant  below,  beoame  a 
bankrupt  after  perfecting  his  appeal.  His  assignee  wae 
properly  admitted  in  the  supreme  court.  Here  the  bank- 
ruptcy occurred  long  before  the  action  was  brought,  and 
the  bankrupt  never  was  a  party. 

JPetUiM.  denied. 


Union  Gold  Mining  CJompany  v.  Thk  Bsjsik. 

CORPORATB  SEAii — prcmmption  of  authenticity  —  Wlien  the  corporate  seal 
appears  affixed  to  an  instrument,  whleh  piMpoi^  to  be  the  deed  oi  ilm 
corporation,  and  which  bears  the  efg^natureol!  the  px^sideaft  o(  the  ooa- 
pan  J,  it  will  be  presumed  to  have  been  affixed  by  proper  auUiorit/. 

The  seal  itself  is  prima  facie  evidence  tl^t  it  was  affixed  by  lawful  authority 
of  the  corporation. 

Vote  of  directors  not  required.  The  presumption  of  authority  which  attiMe 
from  the  presence  of  the  corporato  seal  affixed  to  aik  ioatmmeiitt  wiUI  ost 
be  oTeroome  by  showong  that  no  vote  of  the  directors  or  other  body  exer- 
cising the  corporate  authority  is  shown. 


Digitized  by 


Google 


ISmj     Uhiok  GoU)  MnriiTG  Co.  t.  The  Bank/  SB7 


l^^cttOtfrllr  ^  «B«0M<«  «nMa;  ftdftd.  The  Aj^rorAl  ly  tbe 
4iflikt  eonrt  of  an  appeal  bond,  which  appears  to  have  been  executed  bjr 
Oie  appeUaat  thiongh  an  agent,  raiaee  a  presumption  that  the  authorlt/ 
of  tko  agent  waa  then  Investigated  and  satistEietorily  shown. 
ToiiveMMao  tbki  pieaiunptioo  upon  notloii  to  dismiss  the  appeal,  the  appel- 
luu  ttwt  |Mmwnt  an  afldavi^  fhowiing  seasonablo  ground  to  doubt  line 
ageBfaAntiioril/. 

Appeal /ram  District  Courts  Jefferson  County. 

Titts  was  a  motion  to  dismiss  an  appeal  for  defect  of 
aa&ority  to  exeents  the  appeal  bond.  The  bond  was  sub- 
embed  in  the  name  of  the  corporation  by  one  Becker,  its 
president,  and  the  corporate  seal,  or  what  appeared  to  be 
Budi,  was  affixed. 

The  anthority  of  Becker  to  use  the  corporate  seal,  or 
execnte  the  bond  in  the  name  of  the  corporation,  did  not 
appear,  and  the  motion  went  npon  this  gronnd :  no  af&- 
davit  or  other  evidence  of  want  of  anthority  was  given. 

Hmbib.  B.  M.  Tblisr,  6o(K8£iKfi  ft  Ohables,  for  the 

HIOCI'UU* 

Messrs.  Butleb  and  G.  B.  Bebd,  contra. 

Mr.  Justice  Wells  dissented. 

Belfobd,  J.  The  appeal  bond  in  this  case  is  signed  in 
the  name  of  the  Union  Gold  Mining  Company,  by  Theodore 
E  Becker,  its  president,  and  is  attested  by  the  seal  of  the 
oorporatioB.  The  appellee  moves  to  dismiss  the  appeal, 
bacaase  it  is  iiot  shown  that  Becker  had  anthority  as  presi- 
dent  to  execnte  the  bond.  When  the  common  seal  of  a 
corporation  appears  to  be  fixed  to  an  instrument,  and  the 
aigoatares  of  the  proper  officers  are  proved  or  admitted, 
ceaiis  am  to  piesume  that  the  offioers  did  not  exceed  their 
authority,  and  the  seal  itself  is  prima  fame  evidence  that 
it  was  affixed  by  proper  authority ;  the  contrary  must  be 
Bhown  by  the  objecting  party.  The  presumption  of 
sathoiity  to  affix  the  common  seal,  from  the  fact  that  it  is 
aftxed  to  (Jie  instrument,  will  not  be  overcome  by  tlie  mere 
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fact  that  no  vote  of  the  directors  authoriidiig  it  is-  shown, 
since  it  often  appears  that  large  powers  are  exercised  by 
corporate  officers  with  the  tacit  approval  of  the  .principals 
of  the  corporation,  although  tUe  nature  and  exteut:of  their 
authority  have  never  been  defined  by  any  direct  act  of  the 
corporation.  Ang.  &  Ames  on  Corp^,  §  124  ;  Lovei  v.  TTie 
Steam  Saw-miU  Assaciatiorij  6  Paige,  60;  Kochler  v. 
Black  Rivei*  Falls  Iron  Co.^  2  Black.  716.  This  presump- 
tion, however,  is  not  conclusive.  The  bond  in  this  case  was 
approved  by  the  judge,  and  we  must  presume,  in  the  first 
instance,  that  Becker  -submitted  to  him  the  evi^eibce  of  his 
authority  to  execute  the  same,  and  to  attach  to  it  the  cor- 
porate seal.  The  authority  to  execute  the  bond  cannot  be 
questioned  on  a  mere  motion.  The  existing  presumption 
cannot  be  disproved  by  this  method.  If  the  appellee  seeks 
to  question  this  authority,  it  must  do  so  by  affidavit,  show- 
ing that  reasonable  grounds  exist  for  belieying  that  Becker 
had  no  authority  to  sign  for  the  company  or  attach  the 
corporate  seal.  Upon  such  a  showing,  the  juitbpiity  to 
execute  such  a  bond  would  have  to  be  shown.  Notl^^mg  ol 
that  kind  appearing  here,  the  motion  to  dismiss  will  be 
denied. 

Motion  denied. 


Eyster  v.  Gaff  et  al. 

PRESCHPTtOKS  —  0/  p&ffarmanee  of  official  dutff,  A  traatee  held  oertilii 
lands,  whereon  wu  eitoAte  » town  site.-  fcfr  Uie  ubb  of  the  occnpaate;  and, 
hj  the  tenna  of  the  statute  creating  the  trust,  the  execution  thereof  was 
directed  to  be  accordinj^  to  certain  prescribed  regulations :  SernUe,  that  a 
oonvejance  bj  the  trustee,  reciting  that  the  grantee  is  entitled  to  the  prem- 
ises«  under  the  provisions  of  the  statute  creating  the  trust,  referring  to 
such  act  by  its  title»  raises  a  presumption  of  oompllAaoe  with  the  rega- 
la  Ions. 

EviDSMCB  —  (niginal  record  of  a  conveyance.  Semble:  It  is  admissible  to 
receive  the  original  record  of  a  oonvejance  of  lands ;  production  of  a 
certified  copy  is  not  essential.  ''" 

l^toRTOAOB — evidenes  of  subMting  debt.  SembU :  Production  of  thd  mortgage, 
where  thifl  recites  an  indebtedness,  is  sufflciont  prima  faoU  ^  e^tahlifdi 
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li«  eontfniied  •xlstenoe  of  sadi  InddbtodiMMi ;  tha  aoeompftiijring  note  oj 
bond  need  not  be  pnidaced. 
Baxxbufict  of  uovtQAQon-^  effect  an  mortffaget^e  ettaU.  The  bftnkniptc> 
of  the  mortgagor  Is  no  bar  to  an  ejectment  by  mortgagee  against  a 
third  person  not  connected  with  the  assignee  in  bankruptcy,  even  thongh 
Boeh  ejectment  be  without  permission  of  the  bankmptcjr  ooDrt,  tlie 
I  naTer  hsTing  assumed  posseadon  of,  or  intermeddled  with,  the 


Thib  assignee  in  banhmptcy  is  not  bound,  in  all  cases,  to  assume  possession  a( 
mortgaged  lands  pertaining  to  the  estate,  and  no  legal  presumption  exists 
of  sadi  possession,  either  actual  or  constrnetiTe. 

Appeal  from  District  Court,  Arapahoe  Courtty. 

Air  act  of  congress,  passed  on  the  23d  of  May,  1844  (6  Stat. 
atLaige,  667),  authorized  the  entry  of  lands  of  the  public 
domain  whereon  should  be  situated  any  town,  by  certain 
officials  named,  '^  in  trust  for  several  use  and  benefit  of 
the  occupants  thereof,  according  to  their  respective  inter- 
ests ;  the  execution  of  which  trust,  as  to  the  disposal  of 
the  lots  in  such  town,  and  the  proceeds  of  the  sales  thereof, 
to  be  conducted  under  such  rules  and  regulations  as  may 
be  prescribed  by  the  legislative  authority  of  the  State  or 
territory  in  which  the  same  is  situated.''  The  act  contained 
a  proviso  that  any  act  of  the  trustees,  not  in  conformity 
to  the  rules  and  regulations  prescribed,  should  be  null 
and  void. 

The  act  of  May  28, 1864  (13  Stat,  at  Large,  94),  extended 
the  above  act,  so  as  to  authorize  the  probate  judge  of  Ara- 
pahoe county  to  enter  certain  lands  named,  whereon  was 
ritoated  the  city  of  Denver,  and  provided  the  execution  of 
its  provisions  should  be  controlled  in  all  things  by  the  pro- 
visions of  the  former  act 

The  legislature  of  the  territory,  by  an  act  passed  May 
11, 1864,  prescribed  rules  and  regulations  for  the  execution 
of  the  trusts  arising  under  an  entry  made  in  pursuance  of 
the  first-mentioned  act  and  any  amendments  thereto.  This 
act  directed  that  the  official  making  the  entry  should,  within 
thirty  days  thereafter,  give  notice  thereof  in  a  manner  pr© 
ficribed,  and  that  every  person  claiming  to  be  an  occupant, 
or  entitled  under  the  trust,  should,  within  ninety  days  after 
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tiie  first  pnblioation  of  notice  of  the  entry,  ckdiv^  into  the 
office  of  the  official  charged  with  the  tmst,  a  statement  in 
writing,  containing  an  accurate  description  of  the  par- 
tioolar  parcels  or  lots  wherein  he  or  she  claimed  an  interest, 
and  the  specific  right  or  intei^st  or  estate  which  he  or  she 
claimed  to  be  entitled  to  receive.  Those  failing  to  observe 
this  req[nisition  were  declared  forever  barred,  etc.;  provision 
was  made  for  the  settlement  of  adverse  claims ;  the  appor- 
tionment of  the  cost  and  expenses  of  the  entiy,  and  direct- 
ing conveyance  to  be  made  to  the  claimant  after  ninety  days 
from  the  first  publication  of  notice  of  tiie  entry. 

Thomas  and  James  W.  Gaff  brought  ejectment  for  certain 
lots,  part  of  the  Denver  town  site ;  the  declaration  counting 
for  the  premises  as  the  plaintiff's  estate  in  fee. 

Upon  the  trial,  which  was  had  befoi:e  the  court  without 
a  jury,  it  was  shown  that  one  George  W.  McClure  had 
resided  upon  the  premises,  and  was  the  owner  of  certain 
improvements  thereon,  from  1862  to  1868. 

It  was  also  shown  that  one  Hall,  probate  judge  of  Ara- 
pahoe county,  had  entered  the  lands  described  in  the  act 
of  congress,  on  the  6th  day  of  May,  A.  J).  1865,  in  pursu- 
ance of  the  provisions  of  that  act 

The  plaintiffs  also  gave  in  evidence,  from  the  tiles  of  tlie 
probate  judge's  office,  a  statement,  subscribed  by  McClure, 
and  filed  in  that  office  on  May  25,  1865,  by  which  McClure 
applied  for  a  conveyance  of  the  lots  in  question,  under  tlie 
provisions  of  the  latter  act  of  congress,  stating  that  he 
*^  claimed  the  same  as  the  owner  thereof,"  but  not  otherwise 
particularizing  the  estate  or  interest  claimed.  It  was  shown, 
against  the  defendants'  objection,  that  this  paper  accorded 
in  form  with  those  generally  used  by  claimants  of  lots  in 
this  town  site. 

Plaintiffs  also  produced  a  book,  admitted  to  be  one  of  the 
books  of  records  of  the  office  of  the  recorder  of  the  county, 
and  offered  to  read  therefrom  the  record  of  a  conveyance 
of  the  premises  in  controversy,  purporting  to  have  been 
executed  by  Hall,  probate  judge,  to  McClure,  on  the  11th 
of  August,  A.  D.  186f),  and  which  recited  the  act  of  con- 


Digitized  by 


Google 


1873.]  Eybt£B  v.  Qx¥F  et  aJ.  231 

gress,  the  entry  by  the  probate  judge,  and  that  McCluie 
was  entitled  to  the  premises,  under  the  provisions  of  the 
act,  but  not  otherwise  showing  complianc.e  with  the  pro- 
visions of  the  territorial  legislation*  The  defendant  objected 
to  this  record :  1.  Because  the  original  record,  and  not  a 
certified  copy,  was  produced.  2.  Because  the  deed  did  not, 
upon  its  face,  show  a  compliance  with  the  regulations  pre* 
scribed  by  the  territorial  legislature ;  but  the  evidence  was 
received,  and  this  was  assigned  for  error. 

Plaintiff  also  gave  in  evidence,  over  the  defendant's  objec- 
tion,  a  mortgage  of  these  and  other  premises,  executed  by 
McClure  to  themsdvee,  and  expressed  to  be  for  securing 
the  payment  of  certain  moneys,  payable  in  installments, 
and  evidenced  by  sundry  promissory  notes;  the  mort- 
gage bore  date  February  2d,  A.  D.  1867,  and  the  laat  install- 
ment of  the  morligage  debt  matured  in  nine  months  there- 
after. No  evidence  was  given  of  the  non-payment  or 
continued  existence  of  the  mortgage  debt;  and  this  was 
the  ground  of  the  defendant's  objection.  The  reception  of 
this  evidence  was  also  assigned  for  error.    ' 

It  was  also  shown,  that  on  the  11th  December,  1868,  these 
plaintiffs  exhibited  in  Arapahoe  district  court  their  bill  for 
the  foreclosure  of  this  and  another  mortgage,  of  which 
they  were  the  assignees  ;  that  a  decree  of  foreclosure  and 
Bale  was  entered  on  the  1st  July,  1870 ;  that  a  sale  of  the 
praniaes  bad  been  had  under  this  decree  on  the  27th 
August,  1870,  and  confirmed  October  27  following,  at  which 
the  plaintiffs  were  the  purchasers,  and  that  the  premises 
were  conveyed  to  the  plaintiffs,  in  pursuance  of  this  sale,  on 
the  29th  of  May,  1871. 

It  was  also  shown  on  the  part  of  the  defendant^  by  an 
ezempUfication  out  of  the  supreme  court  of  the  territory, 
which  then  exercised  jurisdiction  in  bankruptcy,  that 
MoClure,  on  the  10th  day  of  May,  1870,  filed  his  petition 
to  be  declared  a  bankrupt  (the  accompanying  schedule^ 
Betting  forth  the  property  in  controversy,  as  part  of  the 
bankrupt's  estate,  incjambered  by  the  moi-tgage  given  in 
evidence  in  this  cause,  and  the  ])laintlffs,  as  secured  cred< 
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itors,  for  the  mortgage  debt) ;  that  he  was  adjudged  bank- 
rupt, May  11,  1870 ;  tliat  a  warrant  issued  to  the  marshal, 
by  which  he  was  required  to  summon  the  creditors  therein 
named,  including  the  present  plaintiffs,  among  others,  to 
attend  the  first  meeting  of  creditors ;  that  said  warrant 
was  returned  by  the  marshal,  duly  served ;  that  publica- 
tion of  notice  of  the  first  meeting  of  creditors  was  also 
made ;  and  that  at  this  meeting,  John  Meechling,  Esq.,  was 
elected  assignee  of  the  bankrupt's  estate  ;  that  he  accepted 
the  appointment  on  the  4th  June,  1870 ;  and  received  the 
assignment  of  the  bankrupt's  estate  on  the  9th  of  June ; 
that  on  the  30th  of  June,  1870,  he  had  filed  in  the  fore- 
closure cause  of.  Oc^  et  ah  v.  EysteTy  a  certificate  of  his 
appointment  as  assignee,  but,  so  far  as  appeared,  he  had 
never  appeared  therein,  or  sought  to  become  party  thereto ; 
nor  had  he  in  any  way  sought  to  intermeddle  with  any  of 
the  mortgaged  premises,  except  that,  upon  the  2d  day  of 
August,  1870,  after  final  decree  in  the  foreclosure  suit,  he 
had  filed  in  the  supreme  court,  sitting  in  bankruptcy,  a 
petition  for  an  order  directing  certain  tenants,  including  the 
defendant  below,  to  pay  the  rents  which  might  be  due  to 
the  estate  of  McClure ;  no  action  was  ever  taken  upon  this 
petition,  nor,  so  far  as  appeared,  was  the  attention  of  the 
court  in  bankruptcy  called  to  it 

The  plaintiffs  below,  so  far  as  appeared,  had  never  proved 
their  claim,  in  the  bankruptcy  court,  nor  was  the  consent 
of  that  court  obtained  to  the  proceedings  in  the  foreclosure 
suit,  subsequent  to  the  bankruptcy,  nor  to  the  ejectment 
suit 

The  district  court  found  the  defendant  guilty,  and  the 
7)laintiffs  entitled  in  fee,  and  gave  judgment  accordingly ; 
the  defendant  below  excepted  to  this  judgment,  and 
assigned  it  for  error. 

The  record  did  not  show  that,  in  the  court  below,  any 
evidence  had  been  given  of  the  defendant's  possession  of 
the  premises.  It  was  orally  admitted,  however,  that  such 
evidence  had  been  given,  and  plaintiff  in  error  stipulated 
not  to  object  upon  the  ground  of  this  omission. 
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Mr.  C.  S.  Etstxb,  ^o  se. 
Mr.  J.  Q.  CnABLra,  for  appellees. 
Mr.  Justice  Bxlfobd  dissented. 

WsLLSy  J.  Passing  by  all  questions  as  to  whether  the 
assignee  of  McGlure  was  or  was  not  a  necessary  party  to 
the  bill  to  foreclose,  and  as  to  whether  the  decree  given 
therein,  after  the  bankruptcy,  and  without  joining  him,  is  or 
ifl  not  void,  it  appears  to  us  that  the  appellees  were  properly 
permitted  to  recover  in  the  court  below,  upon  their  mort- 
gage alone.  This  results  necessarily,  as  we  think,  from  the 
nature  of  the  mortgagee's  estate,  and  the  relation  of  the 
assignee  thereto.  The  lien  and  estate  of  the  mortgagee  is 
preserved,  notwlQistanding  the  bankruptcy,  and  the  as- 
signee succeeds  to  the  right  which  the  mortgagor  had  before 
bankruptcy.  If  the  assignee  lias,  in  person,  or  by  another, 
taken  actual  possession  of  the  estate,  the  mortgagee  cannot 
disturb  that  possession  by  an  action  brought  after  the  initi- 
ation of  the  bankruptcy  proceedings ;  in  sucli  case  the  pos- 
session of  the  assignee  is  the  possession  of  the  court  in 
bankruptcy,  and  if  the  mortgagee  would  enter,  he  must 
first  obtain  the  permission  of  that  court.  But  in  many 
cases  he  is  not  entitled  to  such  possession ;  e.  ^.,  when  the 
estate  aaedgned  consists  of  realty,  subject  to  mortgage,  and 
the  mortgagee  has  entered  before  the  bankruptcy.  In  such 
case  the  mortgagee  unquestionably  may  retain  the  posses- 
sion which  he  has  lawfully  acquired.  So  there  are  other 
cases  *where,  though  technically  entitled  to  the  posses- 
sion, he  is  not  pnly  not  bound  to  assume  it,  but  his  duty  is 
to  leave  it  where  the  bankruptcy  finds  it,  e.  g.j  where  the 
estate  assigned  is  subject  to  incumbrance  exceeding  its 
Talue.  Lambert  B  CdSCy  3  B.  R.  138.  Therefore,  where  the 
estate  is  assigned  subject  to  mortgage,  it  ought  not  to  be 
said,  that  as  matter  of  law,  nothing  being  shown  as  to  the 
fact,  the  assignee  had  either  tlie  actual  or  constructive 
possession.  And  in  the  present  case  the  appellant  had  not 
in  any  way  connected  himself  with  the  assignee,  nor  shown 
Vol.  II.— 30 
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even  that  the  assignee  had  ever  assumed  or  attempted  to 
assume  the  possession  of  the  premises.  I^  as  fi)r  aoght  we 
know  is  the  case,  the  assignee  disclaims  the  estate,  the 
plaintiffs  certainly  are  entitled  thereto,  and  tiiey  ought  to  be 
permitted  to  proceed  against  the  defendant,  who  appears 
to  be  a  mere  stranger  in  the  ordinary  courts,  notwithstand- 
ing the  bankruptcy. 
The  Judgment  of  the  district  court  is 

Affirmed. 

Bblford,  J.,  dissenting.  When  I  have  the  misfinrtune  to 
differ  from  this  court,  I  would,  under  otdinary  eircumstanceSy 
silently  acquiesce  in  its  opinion.  It  is  well  known  to  the 
profession  that  this  court  unanimously  voted  to  reverse  this 
judgment  at  the  last  term.  Since  that  time  I  find  that  my 
associates  have  changed  ground.  My  convictions  have, 
however,  undergone  no  modification.  They  may  be  mis- 
taken and  unwarranted,  but  still  they  are  sincerely  enter- 
tained, and  should  not  be  abandoned  simply  because  others 
have  received  a  degree  of  judicial  illumination,  which  thus 
far  has  failed  to  enlighten  my  path.  And  inasmuch  as  I 
think  this  cause  cannot  be  maintained,  I  think  it  not  im- 
proper to  review  at  length  the  whole  case.  The  first  error 
assigned  is  the  action  of  the  court  in  admitting  the  filing 
made  by  MoClure  on  the  lots  in  controversy.  The  second 
error  goes  to  the  introduction  of  the  deed  from  Hall  to 
McOlure.  I  will  consider  these  two  assignments  together. 
It  appears  from  the  bill  of  exceptions  that  McCIure,  the 
mortgagor,  was  in  the  possession  of  these  lots  from  18C9 
until  1868.  The  mortgage  was  executed  while  he  was  in 
such  possession.  It  is  a  well-settled  principle  of  law  that  a 
mortgagor  will  not  be  permitted  to  dispute  a  title  derived 
under  his  mortgage,  nor  allege  any  thing  in  opposition  to 
a  claim  founded  on  it  By  the  mortgage  he  professes  to 
convey,  and  thereby  avers,  that  he  held  an  estate  in  fee 
simple.  An  ancient  rule  of  the  common  law,  founded  on 
clear  and  immutable  principles  of  justice,  forbids  a  party 
from  alleging  in  contradiction  of  his  own  deed  or  in  opposi 
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ti^  to  a  claim  founded  on  such  deed,  that  he  was  guilty  of 
falsehood  ajoid  had  no  estate  or  mfceiwts  in  the  premises  at 
the  execution  of  the  deed  Granting  that  the  fiUng  was  de- 
fectbe^  and  the  deed  not  in  conformity  with  the  law,  noth- 
ing is  clearer  than  thaft  McClore  is  eetopped  from  availing 
himself  of  any  defects  which  may  exist  in  the  instruments 
under  and  through  which  he  derived  hiB  title.  And  while 
this  is  troa  of  the  mortgagor,  it  is  equally  so  of  a  person 
who  enters  as  his  tenant  subsequent  to  the  execution  of  the 
mortgage.  Addison  v.  Orow^  5  Dana,  282 ;  Dm  y.  VanneaSy 
SHalstlOS. 

It  is  equally  well  settled  that  in  an  action  of  ejectment 
for  the  reooTecy  of  "mortgaged  premises  against  the  mort- 
gagor, or  cme  entering  under  him,  subsequent  to  the  date  of 
the  mortgage,  the  plaintiff  need  not  trace  his  title  back  of  the 
mortgagor  PoUocJt  y.  Maison^  41  BL  516.  On  the  trial 
bdow,  the  plaintifik,  after  introducing  the  mortgage,  rested 
their  case,  and  the  defendant,  with  a  view  to  show  that  the 
mortgage  was  ineffectual,  offered  in  evidence  the  decree  of 
foradosure^  and  resisted  the  recovery  on  the  mortgage,  on  the 
grouBd  that  it  was  merged  and  extinguished  by  the  decree. 
In  the  courts  where  this  question  has  arisen,  considerable 
conflict  prevails.  In  the  case  of  The  People  v.  Bebee,  de* 
cidad  in  1847,  and  reported  in  1  Barb.  379,  it  is  held  that  a 
decree,  of  a  court  of  equity  for  the  foreclosure  of  a  mortgage 
extinguishes  the  lien  of  tlxe  mortgage^  and  it  is  further  held 
that  after  a  sale  of  the  mortgaged  premises  under  the  decree 
of  foreeloroie,  nether  the  mortgage  nor  the  decree  is  any 
longer  a  Han  upon  the  premises.  In  the  case  of  Butler  v. 
MtUeTj  1  Denio,  407,  it  was  held  that^  when  a  party  having 
a  note  secured  by  a  mortgage  takes  judgment  on  the  note, 
the  judgment  operates  as  a  merger  and  extinguishmenl 
of  the  debt  and  mortgage.  This  same  case  coming  before  the 
ooart  of  appeala  again  (1  Comst.  600),  theicourt  alludes  to  the 
pieviouB  dec&»bn,  and  questions  its  soundness.  They  say 
that,  although  it  is  clear  that  the  notes  were  merged  in  the 
Jadgmeht  hy  operation  of  law,  it  does  not  certainly  follow 
that  the  mortgage  would  be  extinguished ;  the  debt  is  not 
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yet  satifified ;  tlie  notes  maj  have  been  canceled,  but  the 
debt  was  not ;  until  that  is  done,  the  mortgage,  whether  upon 
real  or  personal  property,  should  be  allowed  to  stand.  The 
rule  that  securities  of  a  higher  nature  extinguish  inferior 
securities  will  be  found  ta  apply  to  the  state  or  condition 
of  the  debt  itself,  and  means  no  more  than  this,  that  when 
an  account  is  settled  by  a  note,  a  note  changed  to  a  bond  or 
a  judgment  taken  upon  either,  the  debt,  as  to  its  original 
or  inferior  conditton,  is  extinguished  or  swallowed  up  in 
the  higher  security,  and  that  all  securities  by  which  such 
inferior  condition  was  evidenced  lose  their  vitality.  The 
court  states :  ^'  It  has  never  been  applied,  and  never  should 
be,  to  the  extinguishment  of  distinct  securities,  whether 
superior  or  inferior  in  degree ;  these  are  to  be  cancded  by 
satisfaction  of  the  debt  or  voluntary  surrender  alone."  In 
Pennsylvania,  it  has  been  repeatedly  held  that  when  a  judg- 
ment is  taken  on  a  bond  or  note  secured  by  a  mortgage,  and 
the  land  sold  under  the  judgment,  the  lien  of  the  mortgage 
is  destroyed  West  Branch  Bank  v.  Chester^  11  Penn.  St. 
282  ;  WeUiard  v.  Norris,  2  Rawle,  66 ;  McOall  v.  Lennox^ 
9  S.  &  R.  303 ;  Oronisler  v.  Weise^  8  Walls,  216 ;  Dauiey 
V.  Hays,  17  8.  &  R.  ;  Clark  v.  StonUy,  10  Barr,  497. 
The  decisions  in  Pennsylvania  are  made  to  rest  on  the 
ground  that,  when  a  sale  is  on  a  judgment  on  the  bond  for 
which  the  mortgage  was  given,  the  entire  estate  of  inheri- 
tance was  the  subject  of  sale.  The  mortgage  is  regarded 
as  a  mere  charge  on  the  land.  The  estate  in  the  land  is  the 
same  thing  as  the  money  due  upon  it.  A  mortgage,  though 
in  form  a  conveyance  of  the  land,  is,  in  substance,  but  a 
security  for  the  payment  of  the  money,  and  the  debt  being 
paid,  or  in  any  other  manner  extinguished,  the  lien  of  the 
mortgage  is  gone.  The  transaction  is  regarded  as  nothing 
else  in  substance  but  a  debt  to  which  all  securities  are 
merely  accidental  adjuncts,  and  which  have  no  existence 
but  by  their  union  with  the  subject  to  which  they  are  at* 
fached.  The  equity  of  redemption  is,  therefore,  not  a  mere 
trust,  but  in  equity  is  the  veritable  estate,  and  when  sold 
to  satisfy  the  debt  secured  by  the  mortgage,  the  purchaser 
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takes  the  blended  estates  of  the  mortgagor  and  mortgagee. 
In  Kentucky  it  has  been  repeatedly  decided  tliat  an  execu- 
tion on  a  judgment  at  law  for  a  mortgage  debt  cannot  be 
levied  on  the  equity  of  redemption  of  the  mortgaged 
property,  and  that  a  sale  of  the  equity  under  such  an  execu- 
tion possesses  nothing  to  the  purchaser;  this,  of  course,  does 
not  apply  to  sales  when  made  under  judgments  in  favor  of 
general  creditoi-s.  Goring  v.  SirevCj  7  Dana,  65 ;  Swigeri  v. 
ThomaSy  id.  220 ;  Bronston  v.  BoMnsoTtj  4  B.  Monroe, 
142;  Waller  V.  Tate,  id.  531. 

It  is  not  a  matter  of  question  that  a  creditor  who  takes  a 
mortgage  to  secure  a  debt  by  bond,  or  otherwise,  has  three 
remedies,  either  of  which  he  is  at  liberty  to  pursue  untU  his 
debt  is  satisfied.  He  may  bring  an  action  of  debt  upon  the 
bond,  or  he  may  put  himself  in  possession  of  the  rents  and 
profits  of  the  land  mortgaged  by  means  of  ejectment,  or  he 
may  foreclose  the  equity  of  redemption  and  sell  the  land  to 
satisfy  the  debi  I  am  clearly  of  the  opinion,  however,  that 
a  mere  judgment  on  the  bond  in  an  action  of  debt  is  not  a 
discharge  of  the  lien  of  the  mortgage,  nor  has  a  simple 
decree  of  foreclosure  that  effect;  but  where  the  mortgaged 
property  has  been  sold  under  the  decree  to  satisfy  the  debt, 
then,  if  the  decree  is  a  valid  one,  tile  mortgage  has  ceased 
to  be  available.  By  the  sale  of  the  mortgaged  property, 
that  is  accomplished,  which  the  niiortgagor  and  mortgagee, 
at  the  time  of  the  execution  of  the  mortgage,  intended ; 
that  the  property  should  stand  as  security  for  the  debt, 
and  if  necessary  be  resorted  to,  as  a  fixed  security,  out 
of  which  to  obtain  payment.  By  such  sale  the  land  is 
converted  into  money  and  applied  to  the  mortgaged 
debt,  and  the  purchaser  takes  the  title.  If  the  proceeds 
amount  to  more  than  the  debt,  the  surplus  goes  to  the  mort- 
gagor; and  if  they  are  insufficient  to  pay  the  debt^  the  bal- 
ance unpaid  may  be  recovered  from  the  mortgagor.  And 
this  is  consistent  with  the  contmct,  the  rights  and  interests 
of  the  parties,  where  the  mortgagor  becomes  the  purchaser 
at  such  sale,  two  titles  in  the  land  become  united  in  the 

fiune  person,  in  the  same  right,  and  at  the  same  time  as 
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mortgagor  and  mortgagee.    The  owner  of  the  decwa  and 
mortgage  is  alike  the  owner  of  the  land.    The  moctg?^  has 
served  its  purpose  when  the  sale  takes  place»  and  caA  no 
longer  be  used  as  a  foundation  on  which  an  action  oJt  c^eet- 
ment  can  be  permitted.    While  th^  lien  of  the  mortgage  is 
thus  defeated  by  the  sale,  it  has  been  unlfoxmly  held  that 
the  title  acquired  by  the  sale  is  carried  back«  by  relation^  to 
the  date  of  the  execnticrn  of  the  mortgajjpa    It  has  also  been 
repeatedly   decided,  where   mortgaged  praperigr*  is   sold 
under  decree  of  foreclosure,  and  has  'Hailed  to  satisfy 
the  debt,  that  the  property  in  the  hands  of  a  purchaser 
under  such  stale  is  not  liable  to  another  exposnrev   Mp 
parte  J^tevens^  4  Can.  138 ;  Henson  v.  Dfygjert^  8  Johns, 
267 ;  Midgewav  v.  LongakeTj  IS  Penn.  St.  219.    It  now 
becomes   necessary  to   inquire  whether  the  decree   ten- 
dered in  the  foreclosure  suit  is  a  valid  one.    The  pro 
cc^dings  to  foreclose  the  mortgage  were  begun  some  eigh- 
teen months    prior  to  McOlure's   discharge  as  a  bank- 
rupt ;  the  decree,  however,  was  not  entered  until  a  consid- 
erable time  afterward.    It  is  manifest,  from  the  provislona 
of  the  bankrupt  act,  that  when  a  voluntary  p^tioner  in 
bankruptcy  files  his  petition  in  due  form,  he  becomes  eo 
in^tamU  a  bankrupt,  so  far  as  any  interference  with  the 
property  named  in  his  inventory  is  concerned,  and.  such 
property  is  brought  into  the  bankruptcy  court,  and  placed 
in  its  custody  and  under  its  protection.  When  the  property 
rests  in  the  hands  Of  the  assignee,  there  is.  an  impassable 
chasm  between  the  bankrupt  and  hi^  estate. ;  he  has  no 
furtheor  interest  in  os  control  over  it.    It  13  in  tha  custody 
of  the  law  for  the  bene&t  of  his  creditors.    He  is  as  abso- 
lutely dead  to  the  estate  a3  he  would  be  if  bumd  out  of 
sight.    At  the  time  the  decree  was  entered^  the  equity  of 
redemption  was  out  of  MoClure  and  in  the  handaof  the 
assignee.    Ordinarily  speakingi  when  the   interest  of  a 
defendant  in  the  subject  of  the  litigation  becomes  vested  in 
otiasm  pendente  lite^  without  an  actual  abatement  of  the 
Bait,  a  distinction  is  very  properly  made  between  the  transr 
fi»  of  that  inteiys^  by  tho  men?  voluntary  act  of  the  defeud- 
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iiit,  w  iA  ^e  MM  of  3,  sale  or  asrigmnent  in  tbe  ordinary 
eMiw  of  1>ti6iii€NM^  and  a  tmnsfer  of  that  interest  by  operDr 
Son  of  law,  as  apcn  an  asfiignmeBt  in  banknipftcy  or  under 
iosolteitt  lawB.  In  the  first  ease  the  complainant  is  not 
bound  to  make  the  assignoe  a  party,  bat  in  the  last  case 
tbe  asBigiiee,  who  has  become  such  by  operation  of  law,  has 
a  ri^  to  be  heatd,  and  most  be  made  a  party  before  the 
snit  can  be  farther  pro«iecnted.  (Seteland  v.  BedgwicJcy  7 
Paige,  *90;  Dens  v.  Thorne  d  al.^  3  Johns.  644 ;  Springer 
7.  Yimdefpeol^  4  Bdw.  Ch.  388^  iMorp  v.  Morrisony 
11  Paige,  S9» ;  Story'sEq,  PL,  §  1»8 ;  In  re  B^zdU,  5  N.B 
R.  138.  It  oocdd  not  be  intended  that  a  complainant,  after 
(be  death  of  the  respondent,  oonld  proceed  to  enter  a  decree 
affBdting  his  ^operty  withont  making  those  parties  on 
whom  the  estatte  was  cast.  Before  another  step  oonld  be 
taken,  it  wonid  be  necessary  to  revive  the  emit  in  the  name 
of  ftie  aSminisbrator  or  heirs,  and  this  principle  is  eqnally 
applicable  to  the  case  at  bar,  inasmuch  as  the  assignee 
stands  in  the  same  relation  to  the  bankrupt  that  the  admin- 
istrators or  heirs  sustain  to  a  decedents  Hei^ndcm  v. 
Swardj  9  Wall.  664 ;  Lacy  v.  Riokett,  11  Ala.  1002 ; 
Swepsan  ▼.  Rouses  6  Am.  Bep.  736.  It  is  the  constant  rule 
of  courts  of  equity  to  do  complete  jnstioe,  by  deciding  upon 
and  settling  the  rights  of  all  persons  interested  in  the  sub* 
ject-matter  of  the  suit,  so  that  the  performance  of  the  decree 
of  the  court  may  be  perfectly  safe  to  those  who  are  com- 
pelled to  obey  it,  and  also  that  future  litigation  may  be 
prevented;  and  hence,  also,  it  is  a  general  rule  in  equity  that 
all  persons  materially  Interested,  either  legally  or  bene- 
ficially, in  the  subject-matter  of  the  snit  are  to  be  made 
parlies  to  it^  either  as  plaintiff^  or  defendants,  so  that  there 
may  be  a  complete  decree  which  shall  bind  all.  In  this 
case  fllie  very  prroperty,  to  wit,  the  equity  of  redemption 
which  the  complainants  were  seeking  to  foreclose,  was,  at  thf^ 
date  of  the  decree,  in  the  hands  of  the  assignee.  He  was 
not  made  a  party,  was  not  bound  by  the  decree,  and  lost 
no  interest  by  virtue  of  the  same. 
It  is  strennotrsly  insisted  on  by  the  counsel  for  the  appel- 
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lees,  that  every  act  of  a  court  of  competent  jurisdiction 
shall  be  presumed  to  be  rightly  done  untU  the  contrary 
appears,  and  that  this  court  must  presume  that  the  assignee 
was  made  a  party  to  the  foreclosure  proceedings*.  It  is  only 
necessary  to  say,  in  reply,  that  such  a  presumption  would 
be  in  the  face  of  the  wholereoord.  Not  an  order,  interlocu- 
tory or  otherwise,  made  in  the  case  refers  in  any  manner  to 
the  assignee.  Violent  and  extraordinary  would  be  the  con- 
duct of  a  court  that  would  have  the  temerity  to  announce 
that  the  rights  of  an  individual  were  swept  away  or  barred 
by  a  decree  which  did  not  purport  in  any  manner  to  affect 
tlxem.  It  is  further  contended  that  the  foreclosure  suit  wi^s 
a  proceeding  in  rem^  and  not  in  personam;  that  no  per- 
sonal decree  was  or  could  have  been  rendered  against 
McClure.  All  this  may  be  conceded,  and  the  difficulty 
will  still  remain.  Whatever  rights  McClure  had  at  the 
commencement  of  the  bankruptcy  proceedings  passed  to 
his  assignee.  The  bankruptcy  proceedings  antedate  the 
decree.  When  that  was  made,  Meeohling  was  the  owner  of 
the  equity  of  redemption.  This  suit  was  brought  to  fore- 
close that.  McOlure  then  had  no  interest  which  could  be 
affected,  and  the  assignee  was  not  before  the  court.  Speak 
ing  on  this  subject,  Oliffobd,  J.,  in  the  case  of  Buchanan 
et  al.  V.  Smithy  16  Wall.,  remarks :  "  Until  the  debtor  commits 
an  act  of  bankruptcy  it  is  doubtless  true  that  any  creditor 
may  lawfully  sue  out  any  proi)er  process  to  enforce  payments 
of  debts  overdue,  and  may  proceed  to  judgment,  execution, 
seizure  and  sale  of  his  property,  but  it  is  equally  true  that 
the  appointment  of  an  assignee^  under  a  decree  in  bank- 
ruptcy, relates  back  to  the  commencement  of  the  bank- 
ruptcy proceedings,  and  that  the  instrument  required  to 
be  executed,  under  the  bond  of  the  Judge  or  roister, 
assigns  and  conveys  to  the  assignee  all  the  estate^  real 
and  personal,  of  this  bankrupt,  including  equitable  as 
well  as  legal  rights  and  interests  and  things  in  action  as 
well  as  those  in  possession  which  belonged  to  the  debtor  at 
the  time  the  petition  in  bankruptcy  was  filed."  In  the  case 
of  Winsloto  V.  (JlarJce^Al  N.  Y.  263,  Rapallo,  J.,  says: 
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'*  At  the  tune  of  the  oommenoement  of  the  foreclosure  suit, 
the  equity  of  redemption  was  vested  by  oi>eration  of  law  in 
the  plaintiff  (the  assignee),  and  he  was  not  made  a  party  to 
the  proceedings.  The  foreclosure,  therefore,  was  of  no  effect 
aa  to  him,  and  his  equity  of  redemption  remained  in  full 
force*"  That  the  assignee  must  be  made  a  party,  I  think  is 
clear  from  the  following  decisions :  Fisher  on  Mortgages, 
191 ;  Randall  v.  Mwmford^  18  Vesey,  424 ;  JESxpao'te  Berry ^ 
1  Dickens,  81 ;  Mantieih  v.  Taylor^  9  Vesey,  616.  In  the 
case  of  RtbBBeU  v.  Cflarkf  executor^  7  Cranch,  69 ;  2  Cur- 
tis, 469,  Marshall,  C.  J«,  holds  that  assignees  in  bank- 
ruptcy are  indispensable  parties  to  a  bill  against  the  bank- 
rupt and  i>ersons  to  whom  he  oouFeyed  property  in  trust 
before  he  was  decreed  a  bankrupt.''  If  assignees  could  be 
dispensed  with,  new  opportunities  for  the  practice  of  frauds 
would  be  opened  up.  It  would  be  an  easy  matter  for  one 
desirous  of  defrauding  certain  unsecured  creditors,  to  place 
on  his  estate  mortgages  in  favor  of  some  associate  in  his 
villainy,  exceeding  in  amount  the  value  of  his  property, 
with  the  understanding  that,  when  the  property  was  sold, 
there  should  be  a  division  of  the  proceeds.  In  the  further* 
auce  of  such  a  transaction,  the  mortgagor  would  not  be 
inclined  to  interpose  obstacles  when  a  suit  looking  to  the 
sale  of  the  property  was  instituted  in  court  The  assignee 
stands  as  tlie  representative  of  all  the  creditors,  and  he 
should  be  made  a  party,  in  order  that,  if  desirable,  he 
may  contest  the  validity  of  all  deeds  executed  by  the  debtor, 
and  assert  in  himself,  for  the  benefit  of  the  creditors  gen- 
erally, a  right  to  the  whole  fund.  And  so  believing,  I  find 
no  difficulty  in  holding,  both  on  principle  and  authority,  that 
the  decree  in  the  foreclosure  suit  is  simply  a  nullity. 

It  then  becomes  important  to  inquire  whether  the  appellees 
can  maintain  an  action  of  ejectment  on  the  mortgage,  or  to 
state  it  more  precisely,  can  a  creditor,  during  the  pendency 
of  bankruptcy  proceedings,  enforce  a  lien  against  the  estate 
of  the  bankrupt  in  a  State  or  territorial  court.  In  the  case 
of  Den  V.  Stoclctofi,  7  Halst  322  ;  Williams  v.  Brownslon, 
8  Gilm.  611,  and  Kruse  v.  Kripp,  12  111.  104,  it  is  laid  down 
Vol.  IL— 31 
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tbat  a  mortgagee  does  not  digest  hitmelf  of  tlie  right  to 
maintain  an  action  of  ejectment  by  filing  a  bill  to  AM^ose, 
procnring  an  order  of  sale,  and  accepting  the  sheriff"  8  deed 
for  the  premises.  If  the  sheriffs  sale  is  falid,  the  mort* 
gagee,  haying  beoome  the  purchaser,  has  a  right  to  vecavefr 
by  virtue  of  the  purchase  and  conveyance.  If  the  sale  is 
not  valid,  hie  mortgage  still  remains,  and  this  hile  must  be 
applied  to  this  case,  unless  some  controverting  exception, 
growing  out  of  the  peculiar  situation  of  this  property,  inter- 
venes to  arrest  this  action.  Is  there  such  an  exception  t  Of 
the  power  of  congress  to  pass  laws  on  the  eubject  ol  bank- 
ruptcy there  is,  and  can  be,  no  question,  and  «(rhen  such  a 
law  is  ^acted  it  is  paramount,  binding  alike  cm  ¥>ederal 
and  State  tribunals.  The  commencement  of  proceedingB  in 
voluntary  bankruptcy  transfers  to  the  national  courts  the 
jurisdiction  over  the  bankrupt's  estate  and  all  parties  and 
questions  connected  therewith.  The  manifest  ol^ject  of  the 
act  of  1867  was  to  provide  speedy  proceedings,  and  the 
asoertaimnent  and  adjustment  of  all  claims  and  rights  in 
favor  of  or  against  the  bankrupt's  estate  in  the  most  expe- 
ditious manner  consistent  with  justice  and  equity.  Cases 
pending  in  State  courts  at  the  date  of  the  bankruptcy,  whwe 
there  is  nothing  in  them  which  requires  the  equitable  inter- 
ference of  the  bankruptcy  court  to  prevent  any  mischief  or 
wrong  to  other  creditors  under  the  bankruptcy,  or  any  waste 
or  misapplication  of  the  assets,  are  not  infrequently  allowed 
to  proceed  and  be  consummated  by  proper  decrees  and  judg- 
ments, especially  when  there  is  no  euggertion  of  any  fmud 
or  injustice.  Suits  instituted  subsequently  are  •seldom,  if 
ever,  entertained  by  State  tribunals.  Jealous  of  their  own 
jurisdiction,  they  have  exhibited  a  commendable  zeal  in 
avoiding  all  occasion  fear  conflict  with  fedeml  t^bunals. 
In  a  late  case  the  supreme  court  of  Michigan  declined  to 
entertain  a  cause  affecting  bankrupt's  estate,  on  the  ground 
that  it  was  instituted  subsequently  to  the  bankruptcy,  and 
that  the  jurisdiction  of  the  national  courts  is  exclusive. 
Speaking  to  the  same  point,  the  supreme  court  of  Massa- 
chusetts, in  Clifton  v.  Foster^  103  Mass.  233,  say:  "Upon 
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the  iiidtibUioa  of  proceedings  in  bankiuptoy  mni  klie  ap* 
poinliaeiit  of  bxi  asdgDee,  all  the  property  of  the  bankrupt 
passes  lato  t&e  oastody  of  the  ooorts  of  the  Ulnited  States, 
aiidi  cannot,  while  sach  proceedings  are  pending,  be  taken- 
oat  of  their  custody  upon  any  subsequent  eiiit  in  a  State 
courts  prading  the  bankruptcy*  proceedings,  therefore  no 
order  eould  be  made  on  this  petition  for  the  sale  of  the  real 
efltele  to  satisfy  the  Hen  of  the  petitioners.^    The  same  doo* 
triad  iaamiounced  in  Galiforaia.  WiUon  r.  OapwrOi  41  CaL 
661w   In  the  case  of  WiMridge  v.  Taylor,  M  JST.  C.  375,  it 
is  held  that  the  jurisdietitm  of  the  eourts  of  bankruptcy  ia 
sapertor  and  exclusive  for  the  purposes  contemplated,  except 
aski  otherwise  provided  for  in  the  statutow    In  this  ease  the 
mortgagee  was  allowed  to  foreclose  his  mortgage,  foi'the 
leacoDs  that  the  adjudication  in  bankrnptcy  had  taken  place 
ia  the  district  court  of  Maryland^  and  because  that  court  had 
no  eatnuterritorial  jurisdiction.    It  also  appears  that  the 
assignee  accepted  serTiee,and  waawiUing  that  tile  case  should 
proceed.    The  late  Chief  Justice  Ohasx^  In  re  Winne^ 
4  N.  B.  IL  G,  saya :  ''By  the  bankrupt  act  aU  the  rights  and 
alt  the  duties  of  the  bankrupt,  in  respect  to  whatever  prop- 
erty not  expressly  excluded  from  the  operation  of  the  act, 
he  may  hold  rrndtx  whatever  title,  whether  l^al  or  equi- 
table, and  howe¥»  incumbered,  pass  to  and  devolve  upon 
the  assignee  at  tte  date  of  the  filing  of  the  petition  in  bank^ 
nqitej,  and  aU  rights  thus  acquired  are  to  be  enforced  by 
pooees,  and  all  dutiea  thus  imposed  are  to  be  performed 
under  the  superiatendence  of  the  national  courts.    No  lien 
oan  be  acquired  or  ea&xrced  by  any  proceeding  in  a  State 
ocmii  after  x>etition  is  filed,  though,  in  case  whetre  juris- 
difl&ui  had  been  pvevioassly  acquired  by  State  courts,  of  a 
silt  broQght  in  good  faiih  to  enforce  a  valid  lien  upon 
property^  SQoh  jucisdSotkm'will  not  be  divested."    It  would 
fleem  cLttr,  from,  the  foregoing  authorities  and  numerous 
ethenwhioh  might  be  c&ted,  that  a  territorial  court  is  without 

Jirisdaetion  in  cases  arising  subsequent  to  the  bankruptcy. 
UKsms  to  me  that  ibe.  true  theory  of  the  bankrupt  act  is, 

tostop  VL&  OSngs  at  the  date  of  the  bankruptcy  and  to  divide 
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the  wreck  of  the  man's  property  as  it  stood  at  that  time, 
and  that  this  division  and  distribution  is  to  take  plaice  nnder 
the  directions,  not  of  thirty  different  State  courts,  but  of  the 
district  court  of  the  United  States.  It  is  claimed  by  the 
appellees,  ^Hhat  nothing  in  the  bankrupt  act  shall  be  con- 
strued to  annul,  destroy  or  impair  any  lien,  mortgage,  or 
other  securities  on  property,  real  or  personal,  which  may  be 
valid  by  the  laws  of  the  States  respectively,  and  which  may 
not  be  inconsistent  with  the  provisions  of  this  act,'*  and 
that  thereby  such  Hens  and  mortgages  and  other  securities 
are  saved  from  the  operation  of  the  bankrupt's  act,  and,  by 
inference,  from  the  Jurisdiction  of  the  national  courts.  I 
will  answer  this  in  the  language  of  Judge  Stoby  in  Ex  parte 
C%n>^y,  SHow.  816:  '^  There  is  no  doubt  that  the  liens^ 
mortgages  and  other  securities  within  the  provision  of  this 
act,  so  far  as  they  are  valid  by  State  laws,  are  not  annulled, 
destroyed  or  impaired  under  the  proceedings  in  bankruptcy ; 
but  they  are  to  be  held  of  equal  obligation  and  validity  in 
the  courts  of  the  United  States  as  they  would  be  in  the 
State  courts.  The  district  court  sitting  in  bankruptcy  is 
bound  to  respect  and  protect  them.  But  this  does  not  and 
cannot  interfere  with  the  right  of  the  district  court  to  inquire 
into  their  validity,  extent,"  etc.  Again,  he  says,  p.  319 :  ^^  It . 
would  be  easy  to  put  cases  in  which  the  exercise  of  this 
authority  may  be  indispensable  on  the  part  of  the  district 
court,  to  prevent  irreparable  injury,  or  loss,  or  waste  of  the 
assets,  without  adverting  to  the  case  at  bar.  *  *  Let  ua 
put  the  case  of  numerous  suits  pending  or  to  be  brought 
into  the  State  courts,  upon  different  mortgages  by  the  mort^ 
gagees  upon  various  tracts  of  land  or  other  property,  some 
of  the  mortgages  being  upon  the  whole  of  the  tracts  of  land, 
some  upon  a  part  only,  some  of  them  involving  a  conflict  <A 
independent  titles,  some  of  them  involving  questions  as  to 
the  extinguishment,  or  satisfaction,  or  validity  of  the  debts, 
and  some  of  them  involving  very  doubtful  questions  as  to 
the  construction  of  the  terms  and  extent  of  the  conveyances. 
If  all  such  suits  may  be  brought  by  the  separate  mortgagees 
in  the  dijSerent  State  tribunals,  it  is  most  obvious  that  as 
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each  of  the  State  tribanals  may  or  must  proceed  upon  the 
single  case  only  before  it,  the  most  conflicting  decisions  may 
be  made,  and  gross  and  irreparable  injustice  may  be  done  to 
the  other  mortgagees  as  well  as  to  the  general  creditors  under 
the  bankruptcy.  All  this,  however,  is  completely  avoided 
by  bringing  the  whole  matters  in  controversy  between  all 
the  mortgagees  before  the  district  court,  making  them  all 
parties,  and  thus  enabling  the  court  to  marshal  the  rights  and 
priorities  and  claims  of  all  parties,  and  by  a  sale  and  other 
proceedings,  after  satisfying  the  just  claims  of  all  the  mort- 
gagees, applying  the  residue  of  the  assets,  if  any,  for  the 
benefit  of  the  general  creditors.''  It  is  claimed,  however, 
that  the  rights  of  the  mortgagee  are  impaired  when  you 
compel  him  to  go  to  the  district  court  for  relief,  and  that 
the  act  must  be  unconstitutional.  In  reply,  I  refer  thecoun- 
Bel  to  the  able  and  lucid  opinion  of  Baldwin,  J.,  appended 
to  Ex  parte  Cfkrlsty*8  case,  where  he  fully  concedes  the 
power  of  congress  over  the  whole  subject.  The  act  has  not 
left  the  party  without  a  remedy,  quite  as  broad  and  efflca* 
doQS  as  that  afforded  by  State  laws. 

In  bankruptcy,  the  mortgagee  may  come  to  the  court 
either  as  legal  or  as  equitable  mortgagee,  and  have  his 
eecurity  sold  and  turned  into  money,  or,  if  the  court  shall  be 
satisfied  that  the  property  pledged  is  not  of  greater  value 
than  the  debt,  the  mortgagee  can  have  it  turned  over  to  him, 
and  under  the  order  of  the  court  be  placed  in  immediate 
possession.  What  better  or  more  speedy  remedy  can  be 
famished  by  any  other  tribunal.  There  is  another  view  of 
this  case  equally  fatal  to  the  claim  of  appellees.  If  this 
property  is  in  the  custody  of  the  bankruptcy  court,  then  no 
other  court  can  interfere  with  it.  Wesivall  v.  Sampson,  14 
How.  66;  JSke  parte  Msher,  2  Story,  160 ;  In  re  Vogel,  2  B. 
R 188 ;  AngeU  v.  Smithy  9  Vesey,  336 ;  Jtussell  v.  Bast 
Anglian  It.Ii.  Co.,  3  Mc.  &  G.  104.  It  is  claimed,  however, 
that  the  appellant  is  a  stranger  to  this  bankruptcy  proceed- 
ing, and  is  inno  position  to  question  the  rights  of  the  appel* 
lees.  One  thing  is  true ;  he  is  in  possession  of  this  property, 
sad  whatever  rights  he  has  will  be  affected  by  the  judgment 
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reoderecL  Ejectment  is  not  only  a  8nit  where  queBtianfi  of 
title  may  be  tried,  bat  also  where  rights  of  poasearion  may 
be  involved,  and  if  the  appellant  has  no  rights  of  property 
he  haa  one  right  connnon  to  all  dtizens^  that  of  reoaaining  in 
possession  until  ousted  by  a  court  of  competent  jurisdiction. 

It  is  conceded,  however,  by  my  associates  that  if  Eyster 
was  the  tenant  of  the  assignee,  the  suit  coold  not  be  prose- 
cuted, for  the  reason  that  the  possession  of  Eyster  would  be 
the  possession  of  the  bankraptcj  court.  The  fallacy  of  the 
whole  argument  upon  whiqh  their  opinion  rests,  consists  in 
the  fact  that  it  overlooks  the  vesting  of  this  estate  in  the 
bankruptcy  court  by  operation  of  law«  When  McQure 
was  adjudged  a  bankrupt,  the  law  itself  carried  the  eatate 
into  that  court.  And  being  there,  who  haa  the  right  to 
interfere  with  it  in  any  form  except  the  asaigneet  The 
position  of  the  assignee  is  analogous  to  that  of  a  receiver. 
He  is  an  officer  of  the  court,  created  by  the  law  fbr  the  pur- 
pose of  managing  an  estate,  to  which  the  judge,  on  account 
of  the  pressure  of  judicial  duties,  is  not  supposed  to  be  able 
to  give  his  personal  attention.  The  proper  course  to  be 
pursued  in  reference  to  property  in  that  condition,  by  any 
oae  who  claims  title,  is  to  come  into  the  court  and  aak  that 
his  title  be  inquired  into  and  settled.  And  if  he  holds  a 
judgment  or  mortgage  which  is  a  prior  lien,  and  is  desirous 
of  enforcing  it  against  tlie  estate  after  it  has  been  taken  into 
the  care  and  custody  of  the  court,  he  must  obtain  leave  for 
this  purpose. 

It  seems  to  me  that  where  the  law  has  carried  the  estate^ 
in  the  court,  and  we  find  a  party  in  possession  since  the 
events  we  are  at  liberty  to  presume  that  he  is  the  agent  and 
custodian  of  the  court  The  law  presumes  that>  every  man 
in  possession  of  property  is  there  rightfully.  It  does  not 
treat  him  as  a  trespaaser.or  intermeddler  of  its  own  motion, 
and  without  proof. 

It  id  said  that  no  hardship  oan  result  from  the  admitting 
of  the  mortgagee  into  the  possession,  that  he  may  be  turned 
ont  at  any  time  by  the  court  Why  put  him  in,  if  the  next 
day  you*  may  turn  him  out  1  .  '^  It  has  been  aigqed/'  aa(ys 
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NsLSONy  J^  ^*  that  a  sale  of  the  premises  on  execution  and 

parchase  occasioned  no  interference  with  the  possession  of 

the  receiver,  and  hence  no  contempt  of  the  authority  of  the 

oonrt^  and  that  the  sale,  therefore,  in  such  a  case  should  be 

upheld.    Bnt  conceding  the  proceedings  did  not  disturb  the 

possession  of  the  receiver,  the  argument  does  not  meet  the 

objection.    The  property  is  a  fund  in  court  to  abide  the 

e^rent  of  the  litigation  and  to  be  applied  to  the  payment  of 

the  judgment  creditor.    And  in  order  to  effect  this,  the 

court  must  administer  it  independently  of  any  rights  ao 

quired  by  third  persons,  otherwise,  the  whole  fund  may 

hare  passed  away  out  of  its  hands  before  the  final  decree.'* 

WisvxiU  Y.  Sampson^  steprcL   It  seema  to  me,  that  the  idea  of 

a  mortgagee  prosecuting  an  action  of  ejectment  against 

property  in  the  custody  of  the  conrt,  after  it  has  been  placed 

thereby  the  bankrupt  law,  is  at  war  with  the  whole  spirit  of 

that  system.    If  he  gets  possession,  in  what  attitude  does 

he  stand !    He  becomes  accountable  for  the  rents  and  profits. 

Shall  he  be  permitted  tq  stay  there  nntil  they  satisfy  his 

claim  t    And  shall  the  closing  up  of  the  estate  await  that 

ev^tt    Such  a  proceeding  is  anomalous  and  exceptional. 

I  regret,  then,  that  this  conrt  has  committed  itself  to  such  a 

position.    I  believe,  with  0.  J.  Marshall,  that  the  assignee 

was  an  indispensable  party,    I  believed,  with  C.  J.  Chase, 

tiiat  after  the  bankruptcy,  no  lien  can  be  acquired  or 

enforced  against  the  bankrupt's  estate.    And  I  believe,  with 

that  distinguished  and  venerable  jurist,  Nblson,  who  for  so 

may  years  has  shed  light  upon  the  law,  that  interference 

with  property  in  the  custody  of  the  court,  without  its  leave, 

is  a  contempt  of  the  court. 

With  these  men  I  am  willing  to  err,  if  error  it  be  called. 
1  therefore  vote  to  reverse  this  judgment,  with  directions  to 
the  court  below  to  dismiss  the  proceedings.  Affirmed. 

ft.  ^"^ack—Effkct  op  BANKniTiTCY.  —The  bftnkrnptcy  of  the  mortgagor  fs  no  l>ar  to 
"n  fjertment  by  the  morti^agee  aieaiiiHt  a  third  porson  not  coiinorted  with  the  assignee  in 
oanicroptcy^even  though  such  ejectment  bo  without  permission  of  the  bankruptcy  court,  the 
ns?nw  never  having  anramed  possHWion  of  or  in  term  eddied  with  the  estate.  If  there  be  any 
•^••wi  lOr  liiU'rf i'ring>the  tusslguee  should  have  himself  Kubstltutc'd  for  the  bankrupt,  or  made 
Jl«rty  defendant  on  petition:  JSt/ster  v.  f7n/;9l  U.  a.  ssi,  affirming  the  Judgment  In  the  princi- 

^.jjAKKBrpTCY— Kfvkct  of— .TrniriAL  Nottcbof.— One  court  ciuinot  take  Judicial  notice 
wwuikruptcr  proceedings  In  another  court.  Its  duty  Is  to  proceed  until  properly  notified, 
iwjurtsdlr-tfon  of  fe<lerai  courts  for  the  benefit  of  bankrupts  does  not  divest  thot  of  State 
J*TOo»tl» concurrent  in  suIik  of  which  they  liuvo  full  cognizance:  Eyaterw  attft'JX  I".  H. 
ei.aiUrmiiig  iliy  dccKion  lu  the  iirlnclijul  ca«o. 
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Union  Gold  Mining  Company  v.  Rooky  Mountain 
National  Bank. 

Banks  —  An  overdraft  by  an  agent,  of  hifl  prindpal'B  acoomit*  with  the  knowl- 
edge  of  the  caehler  of  the  bank,  the  credit  being  extended  to  the  principal, 
amounts  to  a  simple  loan  of  money,  and  does  not  inrolre  moral  turpitude, 
whether  the  cashier  had  authority  to  extend  such  accommodation  or  not. 

The  authority  of  the  cashier  cannot  be  questioned  in  an  action  by  the  bank  to 
recover  the  money. 

The  case  of  Union  Bank  v.  Mott,  88  Barb*  180,  distinguished. 

N ATTOK AL  Banks — aecuritff  for  loans.  The  omission  of  the  officer  of  a  national 
bank  to  exact  security  for  moneys  lent,  cannot  be  made  a  ground  of 
defense  to  an  action  brought  by  the  bank  to  recover  such  loan. 

CORFOBATiONS — potoifr  to  borrow  monsff.  A  corporation,  unless  prohibited, 
has  authority  to  borrow  money  to  accomplish  the  purpose  for  which  it  was 
otganized. 

Eitoppd,  A  corporation  which  has,  through  its  agents,  borrowed  money  and 
applies  it  to  its  own  purposes,  is  estopped  to  deny  its  own  power  in  the 
premises. 

Contracts  —  illegal.  The  omission  of  a  national  bank  to  take  secarity  for  a 
loan  of  money  is  not  available  as  a  defense  to  an  action  to  recover  the 
money. 

Estoppel  —  authority  of  agent.  One  who  borrows  money  from  another, 
assuming  to  act  as  the  agent  of  a  third  person,  is  estopped  to  deny  the 
authority  of  the  agent  to  lend,  in  an  action  by  the  prindpal  to  recover  the 
loan. 

A  corporation  whose  agent  has  obtained  money  by  overdraft,  at  a  bank,  and 
applied  it  to  the  purposes  of  the  company,  is  estopped  to  deny  its  power 
to  borrow  money,  in  an  action  by  the  Iwnk  to  recover  the  loan. 

Errob  —  v)hnt  may  he  assigned.  Matters  not  objected  to  in  the  court  below 
cannot  be  assigned  for  error. 

Principal  and  Agent  —  authority  of  agent.  One  who  obtains  the  money  of 
another  by  way  of  loan  from  a  third  person,  assuming  to  act  as  tlie  agent 
of  him  to  whom  the  money  belongs,  is  estopped  to  question  the  authority 
of  the  agent  to  lend,  in  an  action  by  the  principal  to  recover  the  loan. 

Agency  implied  from  conduct.  If  an  officer  of  a  corporation  is  suffered  to  exer. 
else  general  authority.  In  reepect  to  the  corporate  business,  or  in  respect 
to  a  particular  branch  of  it,  for  a  considerable  time,  the  corporation  is 
bound  by  his  acts,  within  the  scope  of  the  powers  so  assumed,  in  f  lie 
same  manner  as  if  authority  had  been  expressly  granted. 

Same.  To  establish  that  S.  was  the  agent  of  the  corporation  defendant,  the 
plaintiff  offered  letters  written  by  the  president  of  the  corporation  to  S.,  in 
which  he  was  addressed  as  superintendent  of  the  company,  and  the  affairs 
and  prospects  of  the  company  were  discussed.  It  was  shown  that  the 
president,  for  a  considerable  time  before  this  and  afterward,  had  assumed 
general  authority  in  the  affairs  of  the  corporation,  the  control  of  its  prop- 
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ertj,  payment  of  iU  debts,  and  tlie  maiiagement  of  its  lawsaita.  HM, 
that  tbe  letters  were  admissible  withoQl  direet  eTidenee  of  anthoritj  to 
write  them,  the  presomption  being  indulged  that  the  president  was  act- 
ing the  part  of  a  faithfal  execntive,  and  with  the  knowledge  and  assent 
of  the  corporation. 

Ral^JUatiim — evidence.  8.«  assuming  to  be  the  mining  superintendent  of 
defendant,  obtained  monej  in  its  name.  In  an  action  to  reoover  the  loan, 
tbe  plaintiff  relied  upon  an  alleged  ratification  of  the  acts  of  8.  ITM, 
that  upon  the  qaeation  of  ratification  the  fact  that  S.  was  the  agent  of 
the  company  for  some  purpose,  and  the  nature  and  extent  of  his  agency 
(even  though  not  extending  to  the  act  in  question),  was  material  and 
eompetent 

80  of  letters  addressed  by  the  president  of  the  corporation  to  8.,  recognising 
him  as  the  superintendent  of  the  company,  though  such  letters  were  not 
expressly  shown  to  have  been  expressly  authorized. 

80  of  the  fact  that  the  corporation  had  discharged  other  debts  contracted  about 
the  same  time  by  S.  in  its  name. 

80  that  the  money  was  appropriated  by  8.  to  the  uses  of  the  defendant,  and 
that  the  result  was  beneficial.  The  resolution  up<m  this  point  in  the  same 
case.  1  Col.  Rep.  581,  reconsidered. 

8.,  assuming  to  be  superintendent  of  a  foreign  corporation,  organized  for  the 
purpose  of  working  gold  mines  in  this  territory,  the  functions  of  which 
office  did  not  extend  to  borrowing  money,  obtained  money  upon  the  credit 
of  the  company ;  the  lender  suing  the  corporation  relied  upon  the  silence 
of  the  company  after  notice,  as  a  ratification  of  the  loan.  It  appeared  in 
evidence,  that  during  his  operation  8.  had  arranged  with  B.,  the  president 
of  the  company,  to  use  a  mill,  which  was  the  individual  property  of  B., 
and  to  develop  a  mining  claim,  also  the  individual  property  of  B.,  in 
compensation  for  the  use  of  the  mill,  and  a  considerable  part  of  the  moneys 
sued  for  were  expended  in  this  work ;  no  officer  or  member  of  the  com- 
pany except  B.  was  informed  of  this  until  after  action  brought. 

Some  part  of  the  money  was  also  used  in  mining  upon  a  claim  belonging  to  8. 
himself ;  B.  was  informed  of  this  after  the  expenditure  of  the  money,  but 
so  far  as  appeared  did  not  communicate  his  knowledge  to  the  corporation. 

Held,  that  these  facts  did  not  affect  the  question  of  ratification. 

Where  the  unauthorized  transaction  is  complete  before  knowledge  thereof 
comes  to  the  alleged  principal,  and  no  change  in  the  position  of  the  parties 
can  occur  from  his  delay  to  approve  or  disapprove  it,  mere  silence  on  his 
part  affords  an  inference  of  ratification,  and  is  evidence  for  the  jury,  but 
no  estoppel  is  created  thereby. 

When  the  transaction  is  still  in  progress,  or  the  person  dealing  with  the 
alleged  agent  has  opportunity  to  regain  what  he  has  parted  with,  or 
otherwise  improve  his  position,  the  alleged  principal  is  bound  to  approve 
or  disapprove  within  a  reasonable  time  after  notice,  and  in  such  case, 
silence  is  conclusive  evidence  of  assent. 

NcUce  to  offieer  of  corporation.  Notice  to  the  president  of  a  mining  oorporatioa 
of  the  acts  of  one  who,  without  authority,  has  assumed  to  act  for  it  is 
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notioe  to  the  corpotation  itBftlf»  and  when  ionght  to  be  nutde  liable 
tliro«gh  a  ratification  bj  sUence^it  wiU  not  be  beaxd  to  aegr  ttbat  the  pieei- 
dent  in  receiving  the  notioe  waa  acting  in  hia  Indlvidnal  capacity,  and  not 
offleially. 

Appeal  from  BUtrict  Courts  J^erson  County. 

This  cause  was  determined  in  this  court  at  the  term  of 
1872,  upon  appeal  from  a  former  judgment  of  the  district 
court,  and  is  reported  in  1  Col.  633,  where  the  pleadings  are 
set  forth.  The  judgment  being  there  reversed,  the  cause 
was  remanded  and  tried  again  at  the  November  term,  1873, 
of  the  district  court;  judgment  being  given  for  the  plaintiff, 
the  defendant  prosecuted  this  appeal. 

Evidence  was  given  tending  to  show  that  the  defendant  was 
inooi'porated  under  the  law  of  the  State  of  New  York  ;  its 
principal  office  and  place  of  meeting  was  in  the  city  of  New 
York ;  all  its  officers  and  members  except  the  president,  one 
Becker,  resided  there  during  the  accruing  of  plaintiff's 
demand;  the  mines  were  located  in  Gilpin  county.  The 
defendant  commenced  mining  in  1864,  and  continued  until 
the  fall  of  1865,  when  its  operations  were  suspended  and 
the  mine  closed.  One  Sabin  was  the  superintendent  of 
the  mine  from  the  spring  of  1865  until  the  close  of  opera- 
tions in  the  fall  of  that  year;  after  that  he  remained  in 
charge  of  the  company's  property  until  the  spring  of  1860. 

In  March,  1868,  Sabin  went  east,  and  at  his  suggestion, 
another  person  was  appointed  as  keeper  of  the  property, 
and  was  paid  by  the  company  until  November,  1866,  when 
Sabin  returned  and  resumed  mining  operations.  There  was 
testimony  tending  to  show  that,  in  the  spring  of  1866,  Sabin 
resigned  his  position  as  superintendent,  and  that,  in  resum- 
ing work,  he  was  acting  under  an  agreement  with  the  defend- 
ant to  work  the  mine  upon  his  own  account^  and  with  his 
own  means,  retaining  the  ores  of  lower  grade  to  his  own 
use,  and  rendering  the  first-class  ore  to  the  company  as 
rent  or  compensation  for  the  use  of  the  mine.  There  was, 
also,  testimony  tending  to  show  that  at  the  time  of  re-open- 
ing the  mine  in  the  fall  of  1866,  he  professed  to  be  operat- 
ing upon  his  own  account ;  that  he  borrowed  money  and 
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employed  men  npon  Ms  iadividnal  crodit  for  this  purpOed) 
and  none  of  the  officers  of  tiha  companj,  save  the  pTesideBit, 
Mr.  Becker,  were  informed,  nntil  December,  1868,  that  Sabin 
was  assnmlng  to  aot  for  the  corporation. 

Daring  all  the  thne,  however,  Sabin  occupied  the  office 
which  had  been  previonsl  j  occupied  by  ihe  corporation  ; 
the  sign  of  the  company  was  upon  the  building,  and  Babin 
always  represented  to  the  plaintiff,  that  he  was  the  superin- 
tendent of  the  defendant  In  1867  be  opened  an  aoocmat 
in  the  name  of  the  defendant  at  the  plaxntifiTB  bank,  aisd 
frcm  that  time  until  the  fbll  of  1868,  was  accustomed  to  sell 
at  the  bank  the  gold,  which  was  the  product  of  his  mining, 
placing  tbe  proceeds  to  the  credit  of  defendant,  and  fbom 
time  to  time  drew  checks  against  it  The  labor  of  the  men 
at  the  mine,  and  other  liabilities  incurred  in  his  operations, 
were  discharged  by  these  checks.  Previous  to  April,  1868, 
there  was  sometimes  money  to  the  credit  of  this  account ; 
after  that,  the  account  was  always  orerdrawn  until  the  fall 
of  1868,  when  his  operations  were  suspended,  and  the  com- 
pany resumed  possession  of  the  mine.  The  money  obtained 
by  this  overdraft  was  used  in  operating  and  improving  the 
mine  and  in  milling  the  ore. 

Plaintiff  was  permitted  to  show,  against  defendant's  ob- 
jection,  that  Sabin  had  accumulated,  and  had  on  hand 
about  400  tons  of  the  selected  ore,  at  the  time  when  he 
ceased  oi)erations  in  the  foil  of  1868.  During  the  time  of 
his  operations,  subsequent  to  1866,  Sabin  oarrespotnded 
solely  with  Mr.  Becker.  The  latter  visifed  Qilpin  county 
in  the  spring  or  summer  of  1867,  and  remained  at  and  in 
vicinity  of  the  mine  for  several  weeks  ;  he  returned  again 
in  January  and  again  in  October  of  the  same  year. 
Whether  Mr.  Becker  was  informed,  prior  to  December, 
1868,  that  Sabin  had  assumed  to  contract  an  indebtedness  at 
the  bank  in  the  name  of  the  company,  was  in  dispute ;  but 
during  1867  and  1868,  Mr.  Becker  had  repeatedly  addressed 
letters  to  him  as  superintendent  of  the  company,  giving 
directions  for  the  defense  of  an  action  brought  against  the 
company,  and  advising  as  to  the  manner  of  conducting  the 
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mine.  After  the  operations  ceased  he  paid  other  debts  con* 
tracted  by  Sabin  for  the  mine,  and  in  the  spring  of  1809  he 
made  a  settlement  with  Sabin,  and  paid  him  for  his  services, 
computing  his  salary  at  the  same  rate  as  daring  1R66,  1866. 

In  the  fall  of  1868  Sabin  became  the  owner  of  mining 
premises  adjoining  these  of  the  defendant,  on  the  west,  and 
there  was  evidence  tending  to  show  that  some  part  of  the 
money  obtained  from  the  plaintiff  was  expended  in  mining 
upon  this  claim.  Mr.  Beclcer  swore  that  he  was  first  in- 
formed of  this  in  December,  1868. 

There  was  also  evidence  that  in  1867  Sabin  had  obtained 
from  Becker  permission  to  use  a  mill  which  was  the  indi- 
vidual property  of  Becker,  agreeing  to  develop  a  claim  of 
Becker^  s  adjoining  the  premises  of  the  company,  in  com- 
pensation therefor,  and  th9.t  a  considerable  part  of  the 
moneys  were  expended  in  this  work. 

There  was  also  evidence  tending  to  show  that  in  October, 
1868,  Sabin  had  executed  two  promissory  notes,  in  the 
name  of  the  company,  for  the  amount  of  the  overdraft  at 
that  time,  $10,000,  and  that  this  was  without  the  knowledge 
of  any  officer  of  the  company,  until,  during  the  trial,  these 
notes  were  produced  and  canceled  in  open  court. 

There  was  evidence  tending  to  show  that  in  November 
and  December,  1868,  Mr.  Becker  was  repeatedly  informed 
by  the  officers  of  the  bank  of  the  fact  of  the  overdraft  and 
its  amount,  and  promised  to  pay  it 

In  January,  1869,  he  addressed  to  the  president  of  the 
bank  a  letter,  in  which  he  spoke  of  "  the  overdraft  of  our 
company,'*  protested  that  he  had  no  knowledge  of  it  until 
about  the  middle  of  December  previous ;  stated  that  it  was 
the  only  indebtedness  of  the  company  of  which  he  had  any 
knowledge,  and  that  if  not  paid  off  from  the  mine,  he  pro- 
posed to  call  a  meeting  of  the  directors,  and  make  an  assess- 
ment at  the  February  meeting,  to  pay  off  this  and  any  other 
claim  that  the  company  might  owe.  The  full  text  of  this 
letter  may  be  found  in  1  Colorado,  635. 

Mr.  Becker,  however,  testified  that  this  letter  was  written 
at  the  urgent  solicitation  of  Kountze,  one  of  the  officers  of 
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the  bank ;  ttiat  he  leftised  to  sign  it  in  hia  offioial  oapaoitji 
or  to  speak  for  the  corporation^  and  that  he,  at  the  time, 
expressly  disclaimed  aU  anthprity  for  the  company  in  the 
premises. 

There  was  also  evidence,  tending  to  show  that,  imme- 
diately npon  being  informed  of  the  overdraft,  Becker  had 
addressed  the  vice-president  of  the  company  in  New  York, 
stating  the  facts,  and  inqniring  whether  any  new  arrange- 
mcDt  had  been  made  with  Sabin,  anthorizing  such  an 
assumption  of  anthority ;  that  the  vice-president  had  re- 
plied in  the  negative  ;  that  this  was  transmitted  to  Becker, 
who  communicated  it  to  the  oflBcers  of  the  bank — upon  the 
point  of  such  communication  the  evidence  was  conflicting  ; 
that  in  April,  1869,  the  stockholders  met  and  repudiated  the 
claim  of  the  bank,  and  that  this  action  was  communicated 
to  the  officers  of  the  bank,  at  some  titne  afterward.  The 
officers  of  the  bank  denied  that  such  communication  was 
made  until  shortly  prior  to  the  former  trial. 

The  statute  of  the  State  of  New  York,  under  which 
defendant  was  organized  by  certificate  of  association,  was  put 
in  evidence,  and  contained  no  authority  to  the  corporations 
formed  thereunder  to  borrow  money ;  nor  was  there  any 
express  prohibition  upon  the  exercise  of  such  a  power. 
The  act,  however,  contained  a  provision  for  the  increase  of 
the  capital  stock  of  the  corporation,  by  consent  of  those 
holding  two-thirds  of  the  shares,  upon  notice.  The  by  laws 
of  the  company  were  also  given  in  evidence,  and  the  letter 
of  instructions  and  authority  under  which  Sabin  was  origi- 
nally appointed  superintendent,  in  which  there  was  no 
express  authority  to  borrow  money  on  the  credit  of  the 
company. 

The  court  instructed  the  jury  that  if  Sabin  was  the  agent 
of  the  defendant,  and  while  so  acting,  borrowed  the  money 
sued  for  in  the  name  of  the  defendant  and  Sabin' s  dealings 
with  the  bank  were  fully  explained  to  Becker,  and  Becker 
informed  the  company  thereof,  these  circumstances  called 
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for  an  answer  from  the  company,  and  if  throngh  its  fMnrSl 
of  direetors  it  failed  to  disayow  the  acfts  of  Sabin  witidn  a 
reJEusonable  time,  thej  shonld  find  for  the  plalnlifll 

Mc  Hugh  BtnnjSB  and  Mr.  G.  B.  Rssd,  far  the  i^pel- 
lant 

Mr.  W,  B.  GoBSLiKE,  Mr.  H.  M.  Tsllbb  and  Mr.  Jno*  Q 
Chablxs,  for  the  appellee. 

Hallett,  0.  J.  This  cause  was  before  this  court  at  tlie 
last  term,  and  several  questions,  now  again  presented,  were 
then  considered  and  definitely  determined,  so  far  as  this  court 
may  do  so.  Of  this  number  is  the  sufficiency  of  appellant's 
pleas,  by  which  the  competency  of  appellee  to  maintaiH  an 
action  for  a  sum  exceeding  ten  per  cent  of  its  capital^  "waa 
denied,  and  that  question  is  not  now  open  to  examination 
in  this  court.  The  legality  of  appellee's  demand  is  now 
however  further  challenged,  upon  the  additional  gnnind 
that  an  overdraft^upon  a  bank,  of  which  the  account  in  fioit 
is  an  example,  is  fraudulent  per  se  and  cannot  be  made  the 
basis  of  an  action  of  assumpsit.  For  this  we  are  cited  to 
the  case  of  an  agent,  who,  by  collusion  with  the  book-keeper 
of  a  bank,  obtained  money  in  the  name  of  his  principal^  for 
which  it  was  said  the  latter  was  not  liable  for  several  rea- 
sons ;  although  the»  agent  had  authority  to  draw  upon  the 
funds  of  his  principal  in  the  bank,  his  authority  did  not  ex- 
tend beyond  that  point  to  enable  him  to  borrow  money  I 
credit  was  not  given  to  the  principal,  the  bank  being  misled 
by  fraudulent  entries  of  its  own  book-keeper.  Union  Bank 
V.  MoU^  39  Barb.  180.  That  this  has  no  application  to  a 
case  in  which  a  depositor  is  allowed  to  overdraw  his 
account,  either  by  the  express  permission  or  inadvertence 
of  the  officers  of  the  bank,  is  apparent  at  a  glance,  and  the 
court  say,  in  their  opinion,  that  the  doctrine  cannot  be 
applied  to  a  case  where  money,  drawn  by  an  agent,  is 
received  by  the  principal,  or  the  act  of  the  agent  is  ratified 
by  him.  If  it  be  true  that  one  who,  without  notice,  draws 
upon  a  bank  in  which  he  has  no  funds,  commits  a  fraud 
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upon  the  pajree  of  the  check,  and  upon  the  bank,  it  will 
liajrdly  be  dainsod  that  the  latteor  is  willioat  remedy  against 
huD  for  the  money  paid.    Although,  in  such  ease^  the  bank 
may  hare  a  remedy  against  the  officer  who  pays  the  check, 
for  the  perversion  of  its  funds,  it  may,  nevertheless,  ratify 
the  proceedings  and  treat  the  money  paid  as  a  loan.     U.  & 
Bank  v.  MacaUstery  9  Penn.  St.  478.    But,  if  this  were  ufA 
true,  the  case  of  an  agreement  between  the  parties^  by  whioh 
the  depositor  is'  allowed  to  overdraw  his  account,  does  not 
involve  turpitude  on  the  part  of  any  one.    The  transaoidon 
16  then  a  loan  simrply,  wbicb  is  not  obnoxioas  to  any  law. 
Moffse  on  Banks,.  318.    A  riatiottal  bank  i&y  by  the  act  of  its 
incorporation,  reqiuired  to  take  security  for  its  loans,  but 
this  does  not  relate  to  the  form  of  the  loan  or  the  evidence 
by  which  it  is  manifested.    Security  may  be  taJk^i  tor  a 
loan  to  which  the  parties  have  orally  assented  and  which 
ha»  been  made  by  payment  of  an  overdraft  as  well  as  s»j 
other.    If  such  security  is  omitted^  that  ciroumsla^Kse  is  not 
available  to  the  borrower,  who  can  never  be  heard  to  say, 
that  he  obtained  the  money  upon  terms  more  favorable  to 
himsdf  than  the  law  would  sanction.    In  this  instance  the 
OHMiey  was  obtained  fiK)m  the  cashier,  who  appears  to  have 
had  charge  of  the  business  of  the  bank,  and  it  was  charged 
to  appellant  upon  the  books  of  appellee.    If  this  ia  not  suffix 
dent  to  show  the  authority  of  the  cashier  to  make  the  loan, 
I  doubt  whether  appellant  can  rely  upon  the  want  of 
anthority  in  him ;  for  appellant  is  to  be  charged^  if  at  all, 
ik\fon  the  hypothesis,  that  the  act  of  Sabin  in  borrowing  the 
money  was  its  own,  and  one  who  has  obtained  money  from 
an  agent  who  assumed  to  act  for  his  principal  cannot  ques- 
tion the  power  of  the  agent.    By  the  act  of  borrowing,  the 
borrower  concedes  the  authority  of  the  agent  to  lend,  or  if 
this  be  incorrect,  it  is  not  nmterial  that  the  money  has 
passed  through  unauthorized  hands.    Shall  A,  who  has 
obtidned  money  from  B,  allege  in  his  defense,  that  0,  who 
gave  it  to  him,  was  without  authority  from  B,  inthat  behalf  t 
As  the  money  came  from  the  bank,  and  the  negotiation  was 
conducted  in  its  name,  it  appears  to  me  that  the  authority 
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of  the  cashier  is  not  to  be  drawn  in  question  in  this  sait, 
and  aside  from  the  matter  of  Sabin's  authority  to  bind 
appellant^  the  case  is  one  of  money  obtained  by  overdraft 
in  pursuance  of  the  arrangement  of  the  parties.  Whether 
the  cashier  is  liable  to  appellee  for  the  amount  is  a  ques- 
tion which  does  not  arise  in  this  suit,  nor  is  it  connected 
with  the  question  of  appellant's  liability,  which  alone  we  are 
now  considering. 

Upon  the  latter  question,  the  objection  that  the  indebt- 
edness was  created  by  overdrafts  is  regarded  as  untenable. 
It  is  urged,  for  the  first  time  in  this  court,  that  appellant  is 
incapable  of  borrowing  money,  there  being  no  provision,  in 
the  act  under  which  it  was  organized,  which  confers  authority 
to  that  end.  Although  it  was  at  one  time  thought  that 
express  authority  was  necessary  to  enable  a  corporation  to 
borrow  money,  the  weight  of  authority  is  now  opposed  to 
that  view.  If  not  forbidden  to  do  so,  a  corporation  may 
borrow  money  as  a  means  of  carrying  out  the  purposes  for 
which  it  was  created.  Milh  v.  Oleason^  11  Wis.  470; 
Angell  &  Ames  on  Corp.,  §  257. 

In  this  instance,  the  money  was  expended  in  the  mine, 
and  it  would  seem  that  the  company  ought  to  be  bound  for 
its  payment  in  the  same  manner  as  for  debts  contracted  in 
the  prosecution  of  its  enterprises.  In  addition  to  this,  it 
has  been  said,  that  as  to  a  contract  executed  and  fully 
enjoyed,  a  corporation  is  estopped  to  deny  itd  capacity. 
Bradley  v.  Ballard,  55  IJl.  413;  Underwood  v.  Tht  Nem- 
port  Lyceum,  5  B.  Monr.  129.  The  reasons  upon  which  this 
rule  is  founded  apply  with  great  force  to  a  contract  for 
borrowed  money,  whatever  may  be  said  of  them  when 
applied  to  other  contracts. 

But  it  was  not  shown  that  the  company  was  prohibited 
from  borrowing,  and  as  it  might  have  incurred  debts  in  car- 
rying  on  its  mining  business,  so  it  could  borrow  money  for 
the  same  purpose.  At  the  trial  and  before  any  evidence 
was  produced,  two  promissory  notes,  executed  by  Sabin  in 
the  name  of  appellant,  were  brought  into  court,  and  at  the 
request  of  appellee,  they  were  canceled  by  the  court. 
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It  does  not  appear  that  any  objection  to  this, proceeding 
was  made  by  appellant,  and,  therefore,  it  is  in  no  position 
to  qaestion  its  regularity  here.  Upon  the  trial  below,  as 
upon  the  former  trial,  it  was  made  a  question  whether  Sabin 
was  an  agent  of  appellant  at  the  time  of  the  transaction 
with  the  bank. 

This  question,  comprehending  also  the  nature  and  extent 
of  the  agency,  was  important  for  the  purpose  of  ascertain- 
ing whether  those  transactions  were  within  the  powers  con- 
ferred upon  Sabin ;  and,  if  it  should  be  found  that  Sabin 
had  no  authority  to  contract  indebtedness,  it  was  also  matee 
rial  to  the  question  of  the  ratification  of  his  acts  by  appel- 
lant 

To  establish  an  agency  in  the  absence  of  better  evidence, 
it  is  the  common  practice  to  resort  to  facts,  which  tend  to 
show  recognition  by  the  principal  of  the  alleged  agent's 
authority.  Of  thid  nature  are  communications  between  the 
principal  and  agent,  in  which  the  authority  of  the  latter  is 
expressly  or  impliedly  admitted,  of  which  the  letters  from 
the  president  of  appellant  to  Sabin  afford  an  example.  Nor, 
under  the  circumstances  of  this  case,  is  it  essential  that  these 
letters  should  be  supported  by  evidence  of  express  authority 
from  the  company,  to  its  president,  to  write  them.  Of  all  the 
officers  of  the  company,  the  president  alone  visited  the  terri- 
tory and  assumed  personal  control  of  its  property  ;  he  paid 
the  company's  debts;  gave  directions  respecting  its  law- 
suits, and  conducted  its  correspondence,  in  all  of  which  we 
must  presume  that  he  was  discharging  the  duties  of  a  faith- 
ful executive,  with  the  knowledge  and  approval  of  his  com- 
pany. If  an  officer  of  a  corporation  is  allowed  to  exercise 
general  authority  in  respect  to  the  business  of  the  corpora- 
tion, or  a  particular  branch  of  it  for  a  considerable  time  ; 
in  other  words,  if  he  is  held  out  to  the  world  as  having 
authority  in  the  premises,  the  corporation  is  bound  by  his 
acts  in  the  same  manner  as  if  the  authority  were  expressly 
granted.  Oammercial  Mutual  Marine  Insurance  Co.  v. 
Onion  MtUtuxl  Insurance  Co.^  19  How.  322;  Peyton  v. 
TJie  Chvernar  of  St,  Thomas  Hospital,  3  C.  &  P.  363  ;  Chi- 
VoL.IL— 83 
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caffo,  BurUngton  <&  Quincy  li.  R.  Co.  v.  Coleman^  18  111. 
298 ;  Daugherty  v.  Hunter,  54  Penn.  St.  382 ;  Alleghany 
City  V.  McClurkin^  14  id.  81 ;  St.  Louis^  Alton  A  Chicago 
R.  R.  Co.  V.  Balhy,  19  El.  375 ;  Ardesco  Oil  Co.  v.  CHlson, 
63  Penn.  St.  160. 

'  The  case  presented  is  that  of  a  foreign  corporation  owning 
property  in  this  territory  and  its  president,  who  has  at  all 
times  largely  managed  its  business  in  commnnication  by 
mail  with  a  person  in  possession  of  its  property  and  alleged 
to  be  its  agent.  In  such  case,  to  require  proof  that  the 
draft  of  every  letter  had  been  submitted  to  the  board  of 
directors  and  approved  by  them,  or  that  the  president  was 
appointed  to  conduct  the  correspondence,  would  be  unrea- 
sonable as  well  as  unjust  to  those  who  have  dealings  with 
the  corporation.  These  remarks  apply  with  equal  force  to 
the  negotiations  between  the  officer  of  the  bank  and  the 
president  of  the  company  in  respect  to  the  demand  in  suit 
The  company  could  not  be  approached  except  through  its 
officers,  and  of  these  the  president  alone  was  in  the  territory; 
and  he,  in  virtue  of  his  position  as  the* chief  officer  of  the 
company,  his  familiarity  with  its  affairs  and  the  control  of 
its  business  that  he  enjoyed,  was  the  fittest  person  to  represent 
its  interests.  If,  under  such  circumstances,  the  bank  could 
not  present  its  demand  to  the  company  through  the  presi- 
dent of  the  latter,  it  would  be  impossible  to  obtain  a  hearing 
at  all. 

Hence,  at  the  last  term,  we  affirmed  the  right  of  the  bank 
to  present  their  demand  to  the  president  of  the  company, 
and  the  power  and  duty  of  the  president  to  bring  the  mat- 
ter to  the  attention  of  the  latter.  In  this  we  did  not  assert 
that  the  president  had  power  to  pledge  the  company  to  the 
payment  of  any  debt,  but  merely  that  he  must  hold  open 
the  door  of  approach  to  creditors  and  give  audience  to  all 
demands.  And  we  also  declared  that  the  company  could 
not  avoid  responsibility  in  this  respect  by  claiming  that  he 
acted  for  himself  solely,  and  not  as  president  of  the  com- 
pany, and  thus  divest  his  acts  of  all  legal  significance.  This 
proposition  is  quite  as  applicable  to  the  testimony  before 
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!i6|  as  to  that  adduced  upon  the  former  trial,  and  therefore 
it  16  here  again  repeated*  The  payment  of  debte  contracted 
by  Sabin  in  the  name  of  the  company  affords  some  evidence 
that  they  were  regularly  incurred,  and  therefore  it  had  a 
tendency  to  establish  the  fact  of  the  agency.  I  do  not  see 
that  it  was  otherwise  pertinent  to  the  issue,  for  certainly  the 
payment  of  one  debt  is  no  evidence  that  the  company  was 
liable  far  another.  FtrrByth  y.  Day^  41  Me.  883.  But  the 
agency  of  Sabin  was  in  issue,  and,  upon  this  point,  I  think 
that  the  evidence  had  a  bearing  sufficiently  direct  to  entitle 
it  to  admission.  At  the  last  term  it  was  said  that  Sabin's 
authority  as  superintendent  of  appellant's  mine  did  not 
enable  him  to  borrow  money  in  the  name  of  his  principal, 
and  that  the  liability  of  appellant  for  money  obtained  in  its 
name,  must  be  determined  upon  evidence  showing  its 
acquiescence  in,  and  approval  of,  the  transaction  with  the 
bank.  Upon  the  evidence  then  presented,  it  appeared  that 
the  president  of  the  company  was  informed  of  the  loan 
about  the  middle  of  December,  and  that  he  then  communi- 
cated the  fact  to  his  company ;  following  this,  on  the  Ist  of 
January,  he  entered  into  an  agreement  with  the  president 
of  the  bank,  by  which,  if  the  claim  should  not  be  paid  at  au 
earlier  date,  it  was  to  be  submitted,  to  the  board  of  directors 
of  the  company  in  New  York  city,  at  a  meeting  to  be  held 
in  February,  in  order  that  they  might  provide  for  its  pay- 
ment It  did  not  appear  that  the  company,  at  any  time 
before  the  commencement  of  the  suit,  replied  to  the  demand 
of  the  bank  or  disapproved  of  Sabin's  act  in  borrowing  the 
money,  and  this  was  regarded  as  evidence  of  satisfaction 
sufficient  to  warrant  the  finding  of  the  fact  The  general 
propositions  here  stated  have  been  vigorously  assailed,  but 
not  at  all  shaken.  It  is  certainly  true,  that  ratification  ot 
the  acts  of  an  agent^  done  in  excess  of  his  authority,  may 
be  manifested  by  the  silence  of  the  principal.  Lav)  v.  OroBS^ 
1  Black,  633.  And  the  rule  is  applicable  to  corporations  as 
well  as  to  natural  persons.  Hoyt  v.  Thompson's  ExWsy  19 
N.  Y.  218;  71 W.  &  IF.  R.  R.  Co.  v.  Prince,  50  111.  27.  A 
distinction  has  been  made  between  the  acts  of  an  agent  who 
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has  gone  beyond  his  authority,  and  those  of  a  mere  straoger 
intermeddling  in  affairs  with  which  he  is  in  no  way  con- 
cerned. In  the  case  of  a  stranger,  it  has  been  said  that  the 
act  will  not  be  binding  upon  the  principal  unless  expressly 
ratified  by  him.  Ward  v.  WiUiamSj  26  111.  451.  But  the 
better  opinion  appears  to  be,  that  in  this,  as  in  the  case 
where  an  agency  exists,  the  approval  of  the  principal  may 
be  inferred  from  his  silence  and  acquiescence  when  informed 
of  what  has  been  done  in  his  name.  Philadelphia^  WiJr 
mington  &  Baltimore  H.  S.  Co.  v.  Oowell^  28  Penn.  St  829  ; 
Ladd  V.  ffeilderbrarUy  27  Wis.  135.  But  all  agree  that 
the  relations  of  the  parties  are  of  great  consequence  in  deter- 
mining the  question  of  ratification,  the  presumption  aridng 
from  acquiescence  being  very  much  stronger  where  the 
agency  exists  than  in  the  case  of  a  mere  stranger.  Story  on 
Agency,  §  266.  Hence  the  agency  of  Sabin  is  an  important 
question  in  this  cause,  although  the  dealings  with  the  bank 
were  not  within  the  powers  conferred  upon  him.  So,  also, 
it  seems  that  the  appropriations  of  the  money,  and  the  tauit 
that  the  use  of  it  was  advantageous  to  the  party  to  be  charged, 
are  circumstances  of  some  weight  respecting  the  question  of 
ratification.  JSdrris  v.  School  District,  28  N.  H.  58 ;  Wilson 
V.  School  District^  32  id.  118 ;  Philadelphia^  Wilmington 
&  Baltimore  R.  H.  Co.  v.  Oomell,  28  Penn.  St  329.  It  is 
fair  to  presume  that  a  party  will  more  readily  repay  money 
which  has  come  to  his  use,  although  without  his  knowledge, 
than  he  would  if  it  had  been  wholly  appropriated  by  the 
person  assuming  to  act  in  his  behalf.  And  where  the 
money  has  been  of  advantage  to  the  party  to  be  charged, 
his  willingness  to  repay  it  may  depend  largely  upon  that 
circumstance.  It  is  true  that  no  legal  obligation  arises  out 
of  these  circumstances,  for  no  one  can  make  himself  th 
creditor  of  another  by  doing  an  act  beneficial  to  him,  with- 
out his  consent.  But  much  less  evidence  of  the  assent  of 
the  principal  to  the  act  of  the  agent  may  be  required  in  a 
case  where  the  money  has  come  to  his  use,  and  has  been 
expended  in  a  manner  advantageous  to  him,  than  would 
otherwise  be  necessary.    Referring  only  to  the  consideration 
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that  use  of  the  money  gave  rise  to  no  legal  obligation  to 
repay  it,  and  to  the  instmctions  to  the  Jury  then  before  the 
coort^  in  oar  former  opinion,  we  were  led  into  the  broad 
declaration  that  the  use  of  money  was  not  material  to  the 
question  of  ratification.  The  statement  then  made  most  be 
modified  or  revoked  to  give  place  to  the  true  principle  here 
announced.  -It  is  urged  that  appellant  was  not  informed  at 
or  before  the  time  of  the  alleged  ratification  that  Sabin  had 
extended  his  mining  operations  into  the  property  of  the 
president  of  the  company  and  into  his  own  property,  all  of 
which  adjoined  that  of  the  company.  It  seems,  however, 
that  the  president  of  the  company  was  fully  informed  of  the 
extent  to  which  such  mining  was  carried,  and  indeed  upon 
his  own  claim  it  was  done  by  his  express  x>ermission.  As 
the  president  was  directing  the  operations  at  the  mine,  I 
do  not  see  that  there  was  any  very  wide  departure  from 
duty  in  following  his  directions.  But  if  this  were  not  so, 
the  failure  of  the  president  to  communicate  the  factd  to  his 
company  cannot  affect  the  rights  of  appellee;  and  again, 
the  business  of  appellant  was  that  of  mining  ore  for  the 
purpose  of  obtaining  gold  therefrom,  and  all  the  ore  taken 
out  by  Sabin  was  crushed  by  him  or  left  in  the  possession 
of  the  president  of  the  company.  If  the  company  obtained 
the  ore  or  the  proceeds  thereof,  there  would  appear  to  be  no 
one  who  could  complain  of  the  taking  except  the  parties 
who  were  deprived  of  it.  Whether  the  agent  has  a  remedy 
for  a  trespass  committed  by  himself,  or  the  president  of  the 
company  may  have  redress  for  an  entry  made  under  his 
direction,  we  are  not  now  required  to  consider  or  determine. 
Under  the  circumstances  disclosed  by  the  evidence,  it  is 
obvious  that  the  mining  done  upon  the  property  of  the  presi- 
dent and  agent  of  the  company  was  quite  as  much  the  act 
of  the  company  as  that  which  was  done  upon  its  property, 
and  the  circnmstance  that  a  portion  of  the  money  obtained 
from  the  bank  was  there  expended,  does  not  affect  the  ques- 
tion of  ratification.  Further  comment  npon  the  testimony 
IB  believed  to  be  unnecessary,  and  we  pass  to  the  instruc- 
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tions  to  the  jury,  which  will  be  considered  with  reference 
to  one  question  only. 

Numerous  cases  are  found  in  the  books  which  illustrate  the 
distinction  between  the  cases  in  which  the  principal  must  re- 
pudiate the  acts  of  his  agent  who  has  overstepped  hie  author- 
ity, within  a  reasonable  time  after  notice  thereof,  and  those  in 
which  his  failure  to  do  so  will  be  regarded  as  evidence  of 
acquiescence,  for  the  consideration  of  the  jury.  Of  the  first 
class,  the  case  of  Law  v.  Cross,  1  Black,  633,  is  an  example. 
Under  instructions  to  purchase  coal  at  Valparaiso,  an  agent 
made  the  purchase  at  Coquimbo,  a  day's  sail  from  the  former 
place,  and  the  coal  was  subsequently  shipped  to  San  Fran- 
cisco. The  principal  being  informed  of  this  transaction, 
felled  to  notify  the  agent  of  his  disapproval.  The  court 
say:  **As  the  coal  was  purchased  for  the  principal,  it 
belonged  to  him  if  he  chose  to  accept  it.  If  the  price  had 
risen  and  Cross  had  sold  it,  Law  might  justly  have  claimed 
the  profits  ;  and  when  informed  by  his  agent  of  what  he 
had  done,  if  the  principal  did  not  choose  to  affirm  the  act, 
it  was  hifl  duty  to  give  immediate  information  of  his  repudia- 
tion. He  cannot,  by  holding  his  peace  and  appai^nt  acqui- 
escence, have  the  benefit  of  the  contract  if  it  should  aft»- 
ward  turn  out  to  be  profitable,  and  retain  a  right  to  repudi- 
ate, if  otherwise."  It  will  be  observed,  that  the  reason  here 
assigned  for  requiring  the  principal  to  disavow  the  agency 
promptly  after  notice,  operates  as  an  estoppel  upon  him  ; 
that  is  to  say,  he  cannot  repudiate  the  transaction  without 
wrong  to  the  agent,  and  therefore,  he  shall  not  be  permitted 
to  repudiate  it  at  all.  The  principle  is  believed  to  be  appli- 
cable  to  all  cases  in  which  the  parties  acting  in  the  belief 
that  the  agency  is  valid,  have  suffered  a  change  of  circum- 
stances, and  cannot  be  restored  to  the  position  in  which 
they  would  have  been,  if  the  agency  had  been  repudiated 
immediately  upon  notice  of  the  unauthorized  act.  But  it 
cannot  be  extended  to  cases  in  which  no  such  change  of 
^circumstances  has  taken  place,  no  injury  having  resulted 
to  any  one  from  the  neglect  of  the  principal,  and  where  he 
could  have  gained  notliing  by  delay.    Note  to  Culver  v. 
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Ashley^  1  Am.  L.  C.  (5tli  ed.)  719.  For  example,  one  who 
had  no  authority  whatever  from  the  defendant,  subscribed 
in  his  name  to  the  stock  of  a  railroad  company,  and  imme- 
diately notified  him  of  the  fact  After  some  time,  suit  was 
brought  by  the  company  to  recover  the  amount  of  the  sub- 
scription, and  the  circumstances  were  submitted  to  the  jury 
as  evidence  of  ratification,  but  it  was  not  contended  that 
the  defendant  was  in  any  manner  estopped  from  denying 
the  validity  of  the  subscription.  PMladeJ^Ma^  Wilming' 
ion  <ft  BaUimore  H.  R.  Co.  v.  CoweUy  28  Penn.  St.  329.  No 
change  had  taken  place  in  the  position  of  the  parties  from 
the  date  of  the  subscription  until  the  suit  was  brought ;  nor 
was  there  any  thing  unconscionable  in  the  defendant' s  refusal 
to  pay  the  demand.  Therefore,  the  case  was  not  one  in 
which  the  defendant  was  estopped  to  deny  the  authority  of 
the  agent ;  but  the  question  was,  whether  by  his  silence 
when  informed  of  what  had  been  done  in  his  name,  he  had 
shown  a  purpose  to  adopt  the  act.  In  this  class  of  cases, 
the  evidence  of  silence,  and  acquiescence  on  the  part  of  the 
principal,  is  valuable  only  as  indicating  the  intention  of  the 
principal  with  reference  to  the  act  of  his  agent ;  while  in 
the  first-mentioned  cases,  the  facts  being  proved,  the  conclu- 
sion follows  as  matter  of  law.  In  cases  where  the  principal 
is  estopped  to  deny  the  agency,  the  jury  are  told  that  if  he 
has  failed  to  repudiate  the  agency  within  a  reasonable  time 
after  receiving  notice  of  the  unauthorized  act,  they  should 
find  the  fact  of  ratification,  and  such  was  the  instruction  in 
Lav)  V.  Cross.  This  would  not,  however,  be  a  proper 
instruction  in  a  case  where  the  silence  of  the  principal  is 
merely  evidence  of  his  assent,  for  the  obvious  reason  that 
the  effect  of  such  evidence  is  to  be  determined  by  the  jury. 
Bales'  Eoifrs,  v.  Best's  Eafrs,  13  B.  Monr.  215. 

At  the  last  term  we  ascertained  that  the  case  at  bar  is  of 
the  class  in  which  the  principle  of  estoppel  cannot  be  applied, 
inasmuch  as  the  position  of  the  parties  remains  unchanged, 
and  the  failure  to  disavow  the  agency  has  not  worked  injury 
to  the  appellee  or  influenced  its  conduct,  nor  has  appellant 
derived  any  advantage  therefrom.    Hence  the  charge  that 


Digitized  by 


Google 


264       Union  Mining  Co.  zj.  Rocky  Mt.  Nat.  B'k.  [Feb.  T., 

appellant  must  have  repudiated  the  debt  within  a  reason- 
able time  after  notice  thereof,  was  not  warranted  by  the 
cirouinstances  of  the  case,  the  failure  to  disavow  the  agency, 
if  there  was  such  failure,  being  evidence  of  acquiescence  and 
assent,  for  the  consideration  of  the  jury,  and  the  eflTect  of  it 
to  be  detennined  by  them.  The  most  important  features 
of  this  case  have  been  twice  considered  by  this  court,  and 
so  far  as  we  are  concerned,  definitely  determined.  Numer- 
ous points  urged  upon  our  attention  have  not  been  discussed, 
for  the  reason  that  they  are  not  regarded  as  aflecting  mate- 
rially the  rights  of  the  parties. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  is  remanded  for  a  new  trial. 

Wells,  J.  I  agree,  that  for  the  errors  in  the  charge  of 
the  court,  the  judgment  of  the  district  court  must  be 
reversed,  but  upon  two  questions  which  are  considered  in 
the  opinion  of  the  chief-justice,  I  do  not  assent  to  all  that  is 
there  said. 

1.  I  agree  that  the  letters  of  the  president  of  the  corpora- 
tion, Mr.  Becker,  to  Sabin,  in  some  of  which  Sabin  is  ad- 
dressed as  superintendent  of  the  company,  and  in  others  of 
which  he  is  directed  touching  its  business,  were  properly 
received.  It  is  fair  to  presume,  that  the  president  of 
the  corporation  knew  who  was  in  immediate  charge  of  its 
affairs  at  the  scene  of  its  opeiutions,  and  the  fact  that  the 
president  of  the  corporation  addresses  Mr.  Sabin  as  its 
superintendent  affords,  at  least,  sonu)  evidence  of  the  exist- 
ence of  this  relation.  But  it  is  said,  that  if  an  officer  of  a 
corporation  is  allowed  to  exercise  general  authority  for  a 
considerable  time,  and  so  held  out  to  the  world  as  having 
authority  in  the  premises,  the  corporation  will  be  thereafter 
bound  by  his  acts,  in  the  same  manner  as  if  authority  had 
been  expressly  granted.  It  cannot  be  doubted,  that  acqui- 
escence by  a  corporation,  for  a  considerable  time,  in  the  acts  of 
one,  who,  without  original  authority,  assumes  to  act  for  it, 
will,  as  to  third  persons,  having  knowledge  of  the  previous 
assumptions  of  autliority  and  the  acquiescence  therein,  and 
dealing  with  the  pretended  agent  on  the  faith  thereof,  create 
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an  agency  by  an  implication  of  law.  In  the  present  case, 
however,  this  is  asserted  of  a  non-resident  corporation  whose 
principal  office  was  in  a  foreign  state,  in  respect  to  the  acts 
of  their  officer  done  here.  So  far  as  shown  by  the  evi- 
dence, no  officer  of  the  corporation,  except  Becker,  and  no 
stockholder  ever  resided  here  or  ever  was  here,  even  tern- 
pozarily  daring  the  time  of  Becker^  s  transactions  in  question, 
and  no  officer  or  stockholder  is  shown  to  have  ever  had  any 
intimation  of  these  transactions.  How,  then,  can  the  corpo- 
ration be  said  to  have  acquiesced  in  them,  or  to  have  held 
Becker  out  to  the  world  as  having  the  ^.uthority  which  he 
assumed !  I  grant,  that  if  by  the  exercise  of  such  attention 
to  its  affiurs  as  a  man  of  ordinary  prudence  in  the  like  case 
would  have  exercised,  the  corporation  might  have  informed 
itself  of  Becker^s  doings ;  it  is  the  same  as  if  they  had  actual 
knowledge.  The  corporation  ought  not  to  be  heard  to  say 
that  it  did  not  know  that  which,  by  the  ordinary  diligence 
which  the  law  exacts  of  them,  they  might  have  known,  and 
it  may  be  that,  as  to  the  particular  matter  in  question,  this 
corporation  is  shown  to  have  been  derelict.  The  opinion  of 
the  chief-justice,  however,  proceeds  upon  the  ground,  that 
under  all  circumstances  the  long  exercise  of  authority  on 
behalf  of  a  corporation  raises  the  presumption  of  an  original 
appointment  which  I  am  not  prepared  to  admit. 

2,  While  I  doubt  whether  it  appears  by  the  evidence  that 
any  portion  of  the  money  for  which  the  action  is  brought, 
was  expended  in  the  improvements  made  upon  the  property 
of  Mr.  Becker,  I  incline  to  the  opinion  that  if  such  be  the 
fed,  it  ia  prima  fade  a  circumstance  material  to  be  commu- 
nicated to  the  mining  company,  in  order  to  warrant  the 
inference  of  ratification. 

The  harden  of  proving  such  communication  or  the  exist- 
ence of  attending  circumstances,  rendering  the  omission  of 
such  communication  immaterial,  rtst(-d  upon  the  plaintiff, 
and  there  being  no  proof  on  either  point,  ratification  could 
not  be  inferred  from  the  company's  silence. 

The  judgment  must,  therefore,  if  we  concede  that  some 
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part  of  the  money  was  expended  as  here  supposed,  be 
reversed  on  this  ground  also. 

Belfobd,  J.,  dissenting.  The  rule  is  pretfy  well  estab- 
lished among  respectable  courts,  that  an  appellate  tribunal 
will  never  reverse  itaelf  in  the  same  cause.  The  reason  for 
the  rule  is  that  the  court  below  is  bound  to  respect  the 
views  of  the  supervisory  court,  and  if  this  latter  court  were 
allowed  to  change  its  views  with  every  trial  of  the  cause^ 
there  could  be  no  end  to  litigation.  The  district  judge 
would  be  liable  to  have  his  action  reversed  simply  because 
he  obeyed  a  direction  made  by  his  superiors,  and  for  whose 
ideas  he  unfortunately  entertained  some  little  respect.  It  is 
quite  as  important  that  there  should  be  some  stability 
attendant  upon  judicial  decisions  as  it  is  that  they  should 
be  right.  A  regard  for  this  principle  has  induced  me  to 
enter  my  protest  against  the  manner  in  which  this  case  has 
been  treated  in  this  court.  When  it  was  brought  here  first, 
I  did  not  participate  in  the  discussion  or  decision  of  it,  and 
I  feel  that  I  am  in  no  way  responsible  for  the  principles 
announced  in  the  opinion  delivered  by  the  chief-justice. 
When  I  first  read  it,  I  realized  that  it  was  in  some  respects 
ill-digested,  and  in  others  manifestly  wrong.  It  was  evi- 
dently calculated  to  mislead  the  district  judge  and  the 
counsel  engaged  in  the  trial  of  the  cause,  and  that  such  was 
its  result  will  be  made  apparent  before  I  conclude.  On  tlie 
first  trial  evidence  was  admitted  to  show  that  the  mone}' 
borrowed  by  Sabin  was  used  by  him  in  working  and  devel- 
oping the  mining  property  of  the  defendant,  and  that  tlje 
profits  arising  from  the  extraction  of  the  ore  and  the  work- 
ing of  the  mine  went  to  the  defendant  The  court  instructed 
the  jury  that  they  should  consider  these  facts  in  determin- 
ing the  liability  of  the  defendant.  The  learned  chief-jnstice 
in  his  first  opinion  treated  the  admission  of  this  evidence 
and  the  instruction  of  the  court  with  manifest  disfevor,  for 
he  says :  ''  The  circumstance  that  the  company  retained  the 
ore  taken  from  the  mine  is  not  material  to  the  question  of 
ratification."    In  other  words,  he  announced  the  startling 
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proposition  that  the  jury  was  not  at  liberty  to  consider  any 
advantage  the  principal  might  derive  from  the  acts  of  his 
agent.  An  agent  might  borrow  money  from  a  bank  or  indi- 
vidual, expend  it  in  working  the  property  of  his  principal, 
and  the  principal  might  become  enriched  by  the  expendi 
tare  thus  made,  and  when  called  upon  to  pay  the  money 
through  whose  use  he  derived  his  profits,  it  is  error  to 
instruct  the  jury  that  in  determining  the  question  of  rati- 
fication they  are  at  liberty  to  take  note  of  these  circum- 
stances. A  more  careful  review  of  the  authorities  led  the 
judge  below  to  disregard  the  opinion  pronounced  by  this 
court,  and  to  admit  the  evidence  a  second  time,  and  the 
learned  chief -justice  in  the  present  opinion  states :  ''  So  also 
it  seems  that  the  appropriation  of  the  money,  and  the  fact 
that  the  use  of  it  was  advantageous  to  the  party,  to  be 
charged,  are  circumstances  of  some  weight  respecting 
the  question  of  ratification.  Harris  v.  School  District^ 
28  N.  H.  68 ;  Wilson  v.  ScTiool  District,  32  id.  118.'' 
To  which  authorities  might  be  added  CoweU  v.  B.  JS. 
Co^  38  Penn.  St.  329 ;  AUeghany  City  v.  McClarhin,  14 
id.  81 ;  Barik  v.  Corrkb,  7  Barr.  643.  The  reversal  of  the 
judgment  at  this  time  is  based  upon  alleged  error  in 
the  instructions,  and  I  desire  to  set  them  out  so  that 
ihey  be  compared  not  only  with  principles  announced 
in  the  first  opinion,  but  also  with  the  language  of  the  court. 
The  instructions  are  as  follows :  **If  you  find  from  the  evi- 
dence that  Becker  was  president  of  the  Union  Gold  Mining 
Company  on  the  16th  day  of  December,  1868,  and  that  he 
had  full  knowledge  of  this  indebtedness  to  the  bank  at  that 
time,  aud  that  he  agreed  to  lay  the  claim  of  the  bank  before 
the  board  of  directors  at  the  February  meeting  of  the  board, 
then  the  court  infitructs  you  that,  although  you  may  find 
from  the  evidence  that  Becker  had  no  authority  to  pledge 
the  company  to  the  payment  of  the*  debt,  still  he,  as  presi- 
dent, had  authority  to  convene  the  board  of  directors  to 
consider  the  claim  at  that  time,  and  to  take  some  action  in 
reference  thereto,  and  if  you  find  from  the  evidence  that  the 
board  of  directors  failed  or  refused  to  consider  said  claim, 
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or  failed  to  disavow  or  repudiate  the  debt  within  a  rea- 
sonable time  thereafter,  and  to  notify  the  officers  of  the 
bank  of  such  disavowal,  then  you  will  be  warranted  in 
finding  that  the  company  ratified  Sabin's  dealings  with  the 
bank,  for  when  an  agency  existsj  and  the  agent  exceeds 
his  authority,  the  silence  of  the  principal,  when  he  has  full 
information  on  which  he  can  and  ought  to  act,  gives  rise  to 
the  presumption  of  an  intentional  ratification  of  the  un- 
authorized act.  In  determining  whether  the  company  rati- 
fied the  act  of  Sabin,  you  will  consider  the  negotiations 
with  Becker,  the  notice  to  the  company  of  the  indebtedness, 
the  agreement  to  lay  the  claim  before  the  February  meeting 
of  the  board  of  directors,  and  the  conduct  of  the  company 
in  reference  thereto.  If,  at  any  time,  the  company  assented 
to  the  acts  of  its  agent,  it  is  as  much  bound  by  those  acts  as 
it  would  have  been  if  the  agent  had  been  clothed  with 
authority  to  perform  them.  When  the  relation  of  principal 
and  agent  does,  in  fact,  exist,  although  in  the  particular 
transaction  the  agent  has  exceeded  his  authority,  an  inten- 
tion to  ratify  will  always  be  presumed  from  the  silence  of 
the  principal  who  has  received  a  letter  informing  him  what 
has  been  done  on  his  account."  From  the  foregoing  in- 
structions, it  will  be  observed  that,  in  the  opinion  of  the 
judge  who  tried  the  case,  it  was  incumbent  on  the  defend- 
ant to  take  some  action  in  reference  to  the  claim  of  the 
bank,  and  if  at  the  February  meeting  of  the  board  of 
directors  it  failed  to  take  such  action  and  disavow  the  con- 
duct of  its  agent  in  borrowing  this  money,  then  the  jury 
would  be  warranted  in  finding  that  the  agent's  acts  had 
been  ratified.  In  giving  these  instructions  the  judge  was 
fully  warranted  by  the  language  and  spirit  of  the  opinion 
pronounced  by  this  court  when  the  cause  was  first  here. 
Upon  page  547,  1  "Col.  Rep.,  the  chief-justice  says:  **The 
matter  of  Sabin's  dealings  with  the  bank  appears  to  have 
been  fully  explained  to  Becker,  and  by  his  statement  the 
company  was  equally  well  informed.  7%e  circumstances 
called/or  an  answerfrom  the  company.  Money  had  been 
obtained  by  its  agent,  and  upon  its  credit,  and  the  bank 
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was  demanding  payment.    The  president  of  the  company 
acknowledged  the  justice  of  the  demand^  and  if  the  com- 
pany had  any  objection  to  it,  it  was  reasonable  to  believe 
that  saoh  objections  would  be  made  known."    Again,  he 
*y8,  page  646:  "Upon  this  rule  it  appears  to  me  that 
Becker's  undertaking  to  bring  the  claim  of  the  bank  before 
the  board  of  directors  of  his  company  at  the  February  Tneet- 
ing  bound  the  company  to  consider  tJie  claim  at  that  time. 
The  undertaking  was  an  exercise  of  the  executive  function, 
•Dd  weareat  liberty  to  presume  that  it  was  performed.  Upon 
the  evidence,  it  seems  that  notice  of  the  indebtedness  was 
gi^en  to  the  company  December  16, 1868.    Fifteen  days  later 
^ker  undertook  to  present  the  claim  to  the  board  of  direct- 
on  at  the  February  meeting  in  New  York.    K  the  matter 
m&  acted  on  by  the  company,  it  does  not  appear  that  any 
notice  of  the  result  was  given  to  the  bank.    Upon  these 
fiicts,  the  jury  would  have  been  waranted  in  finding  that 
the  company  had  ratified  Sabin's  dealings  with  the  bank, 
/or,  when  an  agency  exists^  and  the  agent  exceede  his 
authority^  the  sUence  of  the  principal  may  give  riee  to  a 
presumption  of  an  intentional  ratification  of  the  unauthor* 
ized  acf.^^ 

Again,  he  says :  "  If,  however,  Becker  had  no  authority 
to  pledge  the  company  to  the  payment  of  any  indebtedness, 
he  certainly  had  authority  to  convene  the  board  of  directors, 
and  lay  before  them  the  claim  of  the  bank,  and  this  he  agreed 
to  do.  In  the  usual  course  of  business,  the  corporation  is 
addressed  through  its  president ;  and  it  is  an  important  duty 
of  the  executive  officer  to  bring  to  the  knowledge  of  the 
board  of  directors  any  matter  affecting  the  interest  of  the 
corporation."  Again,  he  says :  **  The  question  is  as  to  the 
intention  of  the  company  respecting  Sabin's  dealings  with 
the  bank,  to  be  determined  upon  evidence  of  its  conduct, 
and  the  declarations  of  its  authorized  agents,  within  the 
scope  of  their  authority.  If  at  any  time  the  company 
assented  to  the  acts  of  its  agent,  it  is  as  much  bound  by 
these  acts  as  it  would  have  been  if  the  agent  had  been 
clothed  with  authority  to  perform  them.    The  uegotiations 
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with  Becker,  the  notice  to  the  company  of  the  indebtedness, 
the  agreement  to  consider  the  matter  at  the  February  meet- 
ing of  the  board  of  directors,  and  the  delay  of  the  eoflipany 
to  disavow  Sabin's  acts,  are  facts  to  be  considered  by  the 
jnry,  whose  province  it  is  to  determine  the  question  of  ratifi- 
cation." Is  it  not  clear  from  the  above,  that  this  court  held 
that  the  action  of  Sabin  with  the  bank,  ^^  called  for  an 
answer  from  the  company  ?"  Is  it  not  equally  dear  "  that 
Becker's  undertaking  to  bring  the  claim  of  the  bank  befose 
the  board  of  directors  of  his  company  at  the  February 
meeting,  bound  the  company  to  consider  the  claim  at  that 
timer'  Is  it  not  clear,  also,  that  with  the  knowledge  of 
the  indebtedness,  and  the  failure  to  take  action  on  the  same 
by  the  company  at  the  February  meeting,  "  the  jury  would 
have  been  warranted  in  finding  that  the  company  had  rati- 
fied Sabin's  dealings  with  the  bank,  for  when  an  agency 
exists,  and  the  agent  exceeds  his  authority,  the  silence  of 
the  principal  may  give  rise  to  a  presumption  of  an  inten- 
tional ratification  of  the  unauthorized  act"  How  can  it  be 
said  that  the  conduct  of  Sabin  called  for  an  answer  from 
the  company,  if  no  legal  obligation  existed  on  the  part  of 
the  company  to  make  any.  How  can  it  be  said  that  the 
failure  to  consider  the  claim  at  the  February  meeting,  and 
take  some  action  in  reference  thereto,  would  have  warranted 
the  jury  in  finding  a  ratification,  if  it  be  true  as  is  said  now, 
that  the  company  was  not  required  to  take  any  action  at  all. 
To  any  fair  mind,  the  conclusion  must  be  irresistible,  that 
the  instructions  given,  and  on  account  of  which  this  cause 
is  now  reversed,  embrace  not  only  the  principles  announced 
by  this  courts  but  embody  its  very  language. 

The  case  of  Horton  v.  Townes  is  quoted  with  approval 
and  put  forth  as  an  authority  entitled  to  great  consideration 
in  connection  with  this  case.  The  facts  of  the  two  cases 
have  nothing  in  common ;  they  are  as  widely  apart  as  the 
poles.  In  Horton  v.  Townes^  the  agent  had  authority  to 
negotiate  and  discount  notes  at  a  specified  bank,  not  to 
exceed  in  amount  the  sum  of  $3,000.  The  principal, 
however,  was  to  derive  no  benefit  from  this  transaction. 
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The  advaatages  were  to  iiinre  to  the  agent.     It  further 
apiieaia  that  the  agenti  standing  in  need  of  provisions 
for  himaeU  and  family,  bought  groceries  to  the  amount  of 
ISOQy  and  executed  to  the  vendor  a  note  in  the  name  of  his 
principaL    Suit  was  afterward  brought  against  the  princi- 
I)al,aDd  it  was  sought  to  cliarge  him  on  the  ground  that, 
after  the  note  was  executed,  he  had  full  information  of  the 
aot  of  his  agent  and  maintained  silence  in  reference  thereto. 
The  court  held,  and  very  properly  too,  that  the  plaintiff 
could  not  recover.    Tucker,  J.,  says :  *'  The  transaction  was 
one  from  which  the  defendants  could  derive  no  prolits." 
Why  repudiate  a  transaction  with  which  one  has  no  pos- 
fflUe  oonnectioQ^    If  Sabin  had  used  the  money  he  bor- 
rowed of  the  bank,  in  buying  provisions  for  his  family,  the 
two  eases  would  be  alika    But  this  he  did  not  do.    The 
money  was  used  in  an  enterprise  in  which  he  was  legiti- 
mately engaged.    It  went  to  the  benefit  of  the  principal ; 
fbe  one  extracted  by  the  use  of  it  went  into  the  hands  of  the 
eorporalion  for  wlbdch  he  was  working.    When  the  facts 
change  the  rule  changes  with  them.  There  is  another  phase 
of  this  case  which  is  proper  at  this  time  to  consider.    Al- 
nady,  there  have  been  two  trials  of  this  cause.    Some  points 
have  been  definitely  settled  by  this  court.    Some  questions 
hare  been  twice  solved  by  the  jury.    Two  juries  have  found 
that  Sabin  waa  agent  and  not  lessee;    Shall  the  verdict  be 
aet  aside  wholly  or  in  part)    Sbflll  the  cause  be  sent  back 
and  the  plaintdff  be  compelled  to  fight  this  old  battle  of 
agency  over  again,  or  shall  the  next  trial  be  confined  to  the 
simple  point  in  whijQh  this  court  has  found  error  1    Upon 
general  pri^oiples,  the  plaintiff  in  this  case  has  as  clear  a 
right  to  the  T^idict  upon  the  questions  that  were  rightly 
tried  as  the  defendant  has  to  a  new  trial  of  the  questions  that 
were  wrongly  tried*    And  when  the  defendant  asks  the 
ooort  to  deprive  the  pl^^intiff  of  the  ground  fairly  and  legally 
won,  and  to  pat  the  plaintiff  to  another  expensive,  labori- 
ous and  rexaUous  campaign  to  recover  the  same  ground 
a  second  tune,  it  is  for  the  defendant  to  show  how  such  an 
extraordinary,  unjust  and  unconscionable  demand  can  be 
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Biistained.  On  the  face  of  it,  such  a  demand  is  an  appeal 
to  despotic  force.  A  power  that  would  indulge  itself  in  the 
needless  and  indiscriminate  destruction  of  those  parts  of  a 
costly  verdict  in  which  there  is  no  error,  can  be  paralleled 
only  by  a  power  that  would  destroy  an  entire  verdict  with- 
out cause.  The  general  principle  of  the  correction  of  errors 
which  occur  in  judicial  proceedings,  preserves,  as  far  as 
possible,  what  is  good  and  destroys  only  what  is  erroneous 
when  the  latter  can  be  severed  from  the  former,  and  destroys 
no  more  of  the  good  than  is  necessary  in  the  process  of  rati- 
fication. But  it  may  be  that  the  defendant  is  entitled  to  a 
new  trial  as  a  matter  -of  right.  A  new  trial  of  what !  Of 
those  questions  which  have  been  rightly  resolved  against  himi 
Of  those  questions  in  the  trial  and  settlement  of  which  no 
error  was  committed  ?  Upon  what  principle  of  rights  justice, 
logic  or  common  sense  can  this  immodest  pretension  restt 
The  whole  claim  is  placed  upon  the  false  assumption  that 
where  there  has  been  a  mistrial  of  one  issue,  there  must  be 
a  new  trial  as  to  all.  The  very  abject  of  a  new  trial  is  to  cor- 
rect the  error  which  has  been  committed,  and  to  this  point  it 
should  be  limited.  The  right  of  the  plaintiff  to  preserve 
that  which  he  has  legitimately  gained  is  as  absolute  and 
unassailable  as  the  right  of  the  defendant  to  recover  that  of 
which  he  has  been  wrongly  deprived.  The  rights  of  the 
one  should  be  no  broader  than  those  of  the  other.  And  in 
securing  rights  to  one,  those  of  the  other  should  not  be 
destroyed.  But  the  counsel  for  the  defendant  will  say  this 
is  the  voice  of  innovation  and  revolution.  No;  it  is  the 
attuned  note  of  the  common  law  which  has  been  sounded 
by  great  judges  and  courts  for  five  hundred  years.  King's 
Bench  and  House  of  Lords  have  echoed  and  practiced  it, 
and  Lord  C.  J.  Denman  has  declared  that  it  is  a  matter  of 
surprise  that  any  one  should  ever  {QTieen  v.  Willis^  10  CL  & 
Fin.  534)  question  it.  Massachusetts,  New  Hampshii'e,  South 
Carolina,  Iowa  and  other  States  have  recognized  and  applied 
its  doctrines;  and  indeed  the  cases  in  its  support  far  exceed 
in  ijumber  the  volumes  in  the  library  of  this  court.  Why 
t  lull  not  apply  it  to  this  case  ?    One  reason  alone  is  assigned. 
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It  would  be  a  surprise  to  the  profession.  This  is  indeed  a 
poor  tribute  to  their  intelligence,  for  the  rule  is  as  well 
estafilished  as  that  in  Shelly*  8  case.  See  Lisbon  v.  Lyman^ 
49  N.  H.  582,  and  the  innumerable  cases  there  cited. 

Believing  that  the  trial  was  had  in  conformity  with  the 
opinion  first  pronounced  by  this  court,  and  that  the  court 
fihoiild  not  reverse  itself  in  the  same  cause,  I  vote  to  afSrm 
this  judgment.  Reversed. 

RATincATiox  OK  AoTSXT's  ACT  mav  be  presumed  from  his  principal's  silence,  after  ftiU 
koo«ledge  of  tbe  facts:  Breed  v.  Fini  NaL  Bank,  4  Colo.  506.  d07:  8.  G.  0  Cola  24a 

Rn  ADnn>icATA  and  Stars  Dbcibis.  —On  a  re-trlal,  the  declsfoH  of  tbe  appellate  court 
k  more  tbao  Uan  deeUU;  it  Is  rtt  ad^udicata:  I^e  ▼.  8taMt  13  Colo.  177. 


Hayes  et  al.  v.  Nkw  York  Gold  Mining  Company  of 

COLOBADO. 

PuuDnre— n^fi  damhyUaiuB,  Is  an  aetion  on  a  bond  'with  eondition  to  per- 
form eartain  apedfie  aeta  aa, «.  ^..  to  aorrender  a  mill  at  the  expiration  of  a 
iMae,  nan  damn^ficatus  la  not  a  good  plea. 

LdLSDLOBD  AHI>  TBKA2IT — Tight  to  Tcmove  fixtures,  A  tenant  has  a  right  to 
remoTe  trade  fixtures,  such  as  boilers  and  an  engine  in  a  quartz  mill,  dur- 
ing his  tenancj. 

iodifheaeUa  such  fixtorea  to  his  landlord,  and  covenants  to  deliver  them 
together  with  the  premises  occupied  by  him,  at  the  expiration  of  his  term, 
it  ia  no  defense  to  an  action  on  hia  bond  to  say  that  prior  to  the  sale  the 
fixturea  were  attached  to  the  freehold,  and  that  the  landlord  was  not,  at 
the  date  of  the  bond  or  subsequentlj,  the  owner  of  the  freehold. 

Salk  oh  BXBCUTioy  —  title  to  reaUy.  The  title  to  land  sold  on  execution 
remaina  in  the  debtor  until,  by  the  sherifTs  deed,  it  ia  oonyeyed  to  the 
purdiaaer. 

Futures — eowoeyed  with  land.  Fixturea  erected  upon  land  bj  the  debtor 
after  a  sale  under  execution  and  before  the  sheriff's  deed  is  made,  pass, 
with  the  land,  to  the  purchaser  upon  the  execution  of  such  deed,  and  the 
lame  la  trae  aa  to  flxtarea  purchased  by  the  debtor  from  a  tenant  holding 
ander  him. 

Cotesaktb:  BBAI4 — what  are,  A  bond  executed  by  a  tenant  in  possession  to 
Ms  landlord,  the  latter  being  the  owner  of  the  premises  demised,  setting 
forth  a  sale  by  the  tenant  to  the  landlord  of  certain  fixtures  then  upon  the 
dendsed  premisea,  and  ooTonantlng  to  surrender  the  fixturea  and  the  prem- 
ises in  good  repair  at  the  expiration  of  the  lease,  and  to  perfect  the  title 
to  the  fixtures,  and  to  pay  taxes,  runs  with  the  land,  and  passes  to  grantees 
in  a  sheriff's  deed  made  after  the  execution  of  such  bond. 

BovD— oTntfn^ction  of.  To  an  action  on  a  bond  conditioned  to  surretder  ce  - 
tain  prmniaea  and  perform  other  specific  aeta  on  a  day  named,  it  is  no 
defanae  to  say  that  the  plaintiff  waa  not  the  owner  of  the  premises  at  the 
commencement  of  the  suit,  and  had  never  been  evicted  from  the  premisea 
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Error  to  District  Oowt^  QUpin  Cowdy. 

The  plaintiff  below,  present  defendant  in  error,  declared 
in  debt  upon  a  bond,  dated  November  28,  1870,  executed 
by  Martin  B.  Hayes,  Samuel  Mishler,  B.  C.  Waterman,  'vith 
condition  as  follows : 

WuEREAS,  The  said  above  bounden,  Martin  B.  Haj  es,  is 
now  in  the  possession  of  the  Enterprise  mill,  under  a  lease 
from  the  said  New  York  Gold  Mining  Company  of  Colorado ; 
and, 

Whereas,  The  said  Hayes  has  this  day  sold  to  said  com* 
pany,  two  boilers  and  one  engine  now  in  said  mill  and  in 
good  order,  at  an  agreed  price  ;  and. 

Whereas,  Said  eagin^e  and  boilers  are  to  be  left  in  said 
mill,  to  be  used  by  the  said  Hayes  in  said  mill  until  the  expi- 
ration of  said  lease,  to  wit :  on  the  20th  day  of  April,  A.  D. 
1871 ;  and, 

Whereas,  By  the  terms  of  said  lease,  said  Hayes  is 
bound  to  pay  the  taxes  assessed  upon  said  mill  for  years 
1869  and  1870. 

Now,  if  the  said  Hayes  shall,  upon  the  expiration  of  his 
said  lease,  to  wit :  on  the  20th  day  of  April,  A.  D.  1871,  quit 
and  surrender  the  possession  of  said  Enterprise  mill  and  its 
appurtenances  to  said  New  York  Gold  Mining  Company 
of  Colorado,  its  successors  or  assigns,  and  shall,  at  said  time, 
leave  said  mill,  engine  and  boilers  in  as  good  repair  as  they 
now  are,  ordinary  wear  and  tear  excepted,  and  shall  per- 
fect the  title  to  said  engine,  so  that  the  same  shall  be  eom- 
plete  and  without  any  lien  or  claim  of  any  other  persim  on 
said  engine,  and  shall  pay  or  cause  to  be  paid  said  taxes 
upon  said  mill  and  appurtenances,  for  the  said  years  1869 
and  1870,  as  by  said  lease  he  is  bound  to  do,  then  this  obli- 
gation to  be  void  and  of  no  effect,  otherwise  to  remain  in  full 
power  and  effect. 

The  defendants  filed  six  pleas,  the  first  of  which  was  non 
damnijicdtus.  In  the  second,  after  craving  oyer  of  the 
bond  and  setting  it  out  in  full,  the  defendants  averred,  that 
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on  the  24th  of  May,  1870,  the  engine  and  boilers  in  the  bond 
mentioned  were  attached  to,  and  became  part  of,  the  premi- 
ses leased  to  the  said  Hayes,  and  that  the  plaintiff  was  not, 
at  the  time  of  the  making  of  the  bond,  nor  at  any  time  since 
that  time,  the  owner  of  the  premises  demised  to  said  Hayes, 
oondading  with  verification. 

The  fourth  and  fifth  pleas  were  substantially  the  same  as 
the  second.  In  the  third  plea,  after  craving  oyer  of  the 
bond  and  setting  it  oat  in  full,  the  defendants  averred  that 
the  engine  and  boilers  in  the  bond  mentioned  were,  on  the 
24th  day  of  May,  1870,  attached  to  and  became  part,  of  the 
realty  of  the  premises  leased  to  said  Hayes. 

The  defendants  then  averred  that,  at  the  May  term,  A.  D. 
1889,  of  the^  district  court  of  Gilpin  county,  four  several 
judgments  were  recovered  against  the  said  plaintiff,  by 
parties  and  for  sums  named  and  set  forth  in  the  ^lea,  which 
jadgments  became  a  lien  upon  the  said  Enterprise  mill, 
which  was  then  and  there  owned  by  the  said  plaintiff. 
That  the  plidntiffs  in  said  judgments  sued  out  executions 
theieon,  and  that,  upon  the  24th  August,  1869,  the  property 
demised  to  said  Hayes  was  sold  to  Charles  Morgan  et  aU,  to 
sktisfy  said  executions,  and  certificates  of  sale  were  there- 
upon made  to  the  said  Charles  Morgan  et  al.,  which  were 
afterward  duly  assigned  to  Bosswell  G.  Ralston  and  John 
W.  Borke,  that  the  premises  not  having  been  redeemed,  the 
sheriff  of  the  county  afterward,  and  on  the  20th  day  of 
March,  A.  D.  1871,  made,  executed  and  delivered,  a  deed, 
in  due  form  of  law,  of  the  said  premises  to  the  said  Ralston 
and  Burke,  concluding  with  verification. 

In  the  sixth  plea,  after  craving  oyer  of  the  bond,  and  set- 
ting it  out,  the  defendants  averred  that  the  engine  and 
boilers  in  the  bond  mentioned  were,  on  the  24th  May,  1870, 
attached  to,  and  became  part  of,  the  realty  let  to  the  said 
Hayes,  and  that,  at  the  commencement  of  the  suit,  plaintiff 
was  not  the  owner  of  said  Enterprise  mill,  engines,  boilers, 
etc.,  and  that  it  had  never  been  evicted  therefrom. 

A  demurrer  to  these  pleas  was  sustained,  and  the  defend- 
ant sued  out  this  writ  of  error. 
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Mr.  Justice  Wells  took  no  part  in  the  decision. 

Mr.  Q.  B.  BsED,  for  plaintiffs  in  error. 

Mr.  n.  M.  Tklleb  and  Mr.  Willabd  TKLLKB,for  defend- 
ant in  error. 

HalletT)  C.  J.  The  bond  upon  which  this  action  is 
founded  shows  that  Hayes,  the  principal  obligor,  was  in 
possession  of  the  Enterprise  mill,  under  a  lease  from  defend- 
ant in  error,  and  that  he  had  sold  to  the  latter,  two  boilets 
and  one  engine,  then  in  the  mill,  to  be  delivered  at  the  expira- 
tion of  his  term.  The  conditions  of  the  bond  require  Hayes 
to  surrender  the  mill,  and  the  engine  and  boilers,  in  as  good 
repair  as  they  then  were,  at  the  expiration  of  .the  lease ;  to 
perfect  the  title  to  the  engine,  and  to  pay  the  taxes  assessed 
against  the  property  for  the  years  1869  and  1870.  In  the 
declaration,  breaches  were  assigned  upon  each  of  these  con- 
ditions, and  as  we  had  occasion  to  say  in  another  cause, 
each  of  the  breaches  so  assigned,  in  connection  with  the  body 
of  the  declaration,  is  to  be  regarded  as  a  separate  count. 
Sopris  V.  LiUy  et  al.j  1  Col.  266.  Six  pleas  were  interposed 
by  plaintiffs  in  error,  to  which  a  demurrer  was  sustained, 
and  we  are  asked  to  review  the  action  of  the  court  in  respect 
to  them.  The  first  plea  was  non  damnificaUis^  which  may 
be  pleaded  in  an  action  upon  a  bond  to  indemnify  and  save 
harmless,  but  not  when  the  bond  is  conditioned  for  the  per- 
formance of  such  acts  as  were  specified  in  this  instrument 
McClure  v.  Erwiriy  3  Cow.  332 ;  The  State  v.  Oresham^  1 
Tnd.  190. 

In  the  second,  fourth  and  fifth  pleas,  it  is  alleged  that  the 
boilers  and  engine  were  attached  to,  and  became  part  of,  the 
realty,  on  the  24th  day  of  May,  1870,  and  that  defendant  in 
error  was  not  the  owner  of  tlie  estate  at  the  time  the  bond 
was  made,  or  subsequently.  Considered  with  reference  to 
the  undertaking  to  sell  and  deliver  the  engine  and  boilers, 
tlie  defense  set  up  in  these  pleas  is,  in  substance,  that,  at 
the  time  of  sale,  these  articles  were  attached  to  the  freehold 
of  some  one  not  a  party  to  the  contract.    If  from  this  we 
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are  to  auderstand  that  the  subject  of  sale  was  the  property 
of  a  stranger,  the  action  stands  confessed,  for  one  of  the 
breaches  of  the  condition  of  the  bond  assigned  in  the  decla- 
ration is,  that  Hayes  was  not  the  owner  of  the  engine  at 
the  time  of  the  sale  to  defendant  in  error.  If,  on  the  other 
hand,  the  purpose  of  these  pleas  was  to  show  a  right  of 
action  on  the  bond  in  the  owner  of  the  freehold,  it  is  plain 
that  they  have  not  that  eflfecL  According  to  the  pleas, 
defendant  in  error  was  not  the  owner  of  the  land  at  the 
time  the  bond  was  given,  and,  therefore,  the  right  of  action 
upon  the  bond  could  not  pass  to  an  assignee  of  the  land. 
Spencefs  casCy  1  Smith's  L.  C.  (5th  Am.  ed.)  125.  Hayes 
was  a  tenant  in  possession  of  the  property,  and  the  boilers 
and  engine,  if  owned  by  him,  were  trade  tixtures  which  he 
bad  a  right  to  remove  during  the  tenancy,  Taylor's  L. 
&  T.  (5th  ed.),  §  645.  If  he  owned  them,  he  could  sell 
ihem  as  personal  property  ;  and,  if  he  did  not  own  them, 
be  is  liable  in  damages  for  his  failure  to  perform  his  con- 
tract 

The  third  plea  presents  a  diflferent  question.  It  is  there 
aU^ed  that  the  Enterprise  mill  was,  on  the  24th  day  of 
August,  1869,  sold  under  several  executions,  issued  upon 
judgments  previously  obtained  against  defendant  in  error ; 
and  that  in  pursuance  of  such  sale,  on  the  20th  day  of 
March,  1871,  Ralston  &  Burke  obtained  a  sheriflPs  deed  for 
the  property.  It  is  also  alleged  that  the  boilers  and  engine 
were  attached  to,  and  became  part  of,  the  realty  on  the 
24tb  day  of  May,  1870,  which,  it  will  be  remembered,  was 
prior  to  the  making  of  the  bond  and  the  sheriff's  deed« 
It  is  also  alleged  that  defendant  in  error  was  owner  of 
tbe  mill  at  the  time  the  judgments  were  obtained,  and  that 
the  property  was  sold  to  satisfy  the  judgments.  Upon  this 
plea,  it  appears  that  defendant  in  error  was  the  owner  of 
the  legal  estate  in  the  mill  property  at  the  time  the  engine 
and  boilers  were  attached  to  it,  and  at  the  date  of  the  bond, 
for  the  title  was  not  divested  by  the  sale  under  execution. 
OoJBin  V.  JdcksoUy  8  Johns.  406  ;  Oorham  v.  Wing,  10  Mich. 
488.    Afterward,  however,  and  on  the  20th  day  of  March, 
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1871,  the  mill  was  conveyed  to  Balston  &  Burke  by  the 
sheriflf  8  deed,  and  this  was  prior  to  the  forfeiture  of  the 
bond. 

It  is  true  that  the  purchasers  at  the  sherifl's  sale  acquired 
no  right  to  the  boilers  and  engine  at  the  time  of  the  sale,  as 
those  articles  were  not  then  in  the  mill.  But  they  were  sub- 
sequently attached  to  the  freehold  by  Hayes,  and  thus 
became  part  of  the  realty,  subject  to  the  tenant's  right  of 
removal.  Note  to  Elwer  v.  MawCy  2  Smith's  L.  C.  By  tlie 
sale  to  defendant  in  error,  the  right  of  removal  was  extin- 
guished, and  the  title  to  the  fixtures  united  with  the  fee  of 
the  land.  Buildings  erected  by  a  tenant,  under  a  covenant 
to  surrender  them  at  the  end  of  the  term,  cannot  be  removed 
by  the  tenant,  and  the  same  rule  must  obtain  in  regard  to 
all  fixtures  placed  upon  land  by  a  tenant,  under  an  agree- 
ment to  surrender  them  with  the  land  at  the  end  of  the  term. 
Taylor's  L.  &  T.  (6th  ed.),  §  549. 

A  condition  of  the  bond  in  suit  is,  that  the  mill  and  its 
appurtenances,  and  the  boilers  and  engine,  shall  l)e  sur- 
rendered at  the  end  of  the  term  in  good  repair,  which  is 
similar  to  the  covenant  referred  to  in  Mr.  Taylor's  text. 
After  the  sale  by  Hayes,  the  relation  of  the  fixtures  to  the 
land  was  the  same  as  if  they  had  been  erected  under  an 
agreement  to  surrender  them  at  the  end  of  the  term, 
which  would  make  them  part  of  the  realty,  for  all  pur- 
poses. This  being  true,  they  would  pass  with  the  land 
by  any  conveyance  effectual  to  transfer  it.  Preston  v, 
Briggs,  16  Vt.  124 ;  Kittridge  v.  Woods,  3  N.  H.  603.  It 
is  considered  that  fixtures  erected  upon  land  by  a  mortgagor, 
after  the  lien  of  the  mortgage  has  attached,  are  subject  to 
it,  and  the  same  rule  appears  to  be  applicable  to  land  sold 
upon  execution.  Roberts  v,  ITie  Dauphin^  19  Penn.  St. 
71.  ,  It  is  said  that  crops  sown  after  a  sale  upon  execution, 
and  which  have  not  been  harvested  at  the  date  of  convey- 
ance, pass  to  the  vendee  {Parker  v.  Storts,  15  Ohio  St.  361), 
and  upon  the  same  principle,  all  fixtures  annexed  to  the 
land  at  the  time  of  the  conveyance  must  pass  with  the  free- 
hold. 
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Tbid  brings  us  to  the  principal  question  in  this  case^  which 
is,  whether  the  covenants  in  the  bond  are  such  as  run  with 
the  land  and  passed  to  the  grantees  in  the  sheriflfs  deed. 
As  we  have  seen,  the  obligee  in  the  bond  on  the  28th  Novem- 
ber, 1870,  the  date  of  the  instrument,  was  the  owner  of  the 
mill,  which  was  essential  in  order  that  the  covenants  might 
take  effect  upon  the  land.  But  the  assignoJble  quality  of 
the  covenants  did  not  depend  on  the  interest  of  the  obligors 
in  the  land,  since  a  covenant  by  a  stranger  to  the  estate 
may  pass  with  it  Spencer* s  case^  1  Smithes  Lead.  Cases, 
126.  The  form  of  the  obligation  is  not  material,  for  a  cove- 
nant may  be  contained  in  an  exception  or  proviso,  or  any 
words  which  evince  the  intention  of  the  parties.  Taylor's 
L.  &  T.,  §  248,  et  seq.  •  What,  then,  is  the  le^l  effect  of  th« 
bond  in  suit,  considered  with  reference  to  the  mill  property 
therein  described,  which,  at  the  time  the  bond  was  given, 
was  in  possession  of  Hayes  as  tenant  to  defendant  in  error! 
That  it  was  intended  to  secure  the  due  performance  of  cer- 
tain acts  respecting  the  estate  demised  to  Hayes  is  expressly 
declared  in  the  condition  of  the  bond,  and  since  the  boilers 
and  engine  had  become  part  of  the  realty,  all  the  acts  there 
specified  refer  to  the  realty  alone.  They  were  acts  affecting 
the  quality  and  value  of  the  premises  demised,  and  there- 
fore within  the  definition  of  real  covenants  which  run  with 
the  land.  Taylor's  L.  &  T.,  §  261;  Rawle  on  Covenants 
for  Title,  834. 

Express  authorities  are  not  wanting  to  show  that  the  con- 
ditions to  surrender  the  premises  in  good  repair,  and  to  pay 
taxes,  are  covenants  real,  and  as  the  engine  was  annexed  to 
the  land,  the  condition  to  perfect  the  title  to  it  was  equally 
so.     Taylor's  L.  &  T.,  §  262. 

Respecting  the  covenants  to  perfect  the  title  to  the  engine, 
as  well  as  the  other  conditions  in  the  bond,  it  is  to  be 
observed  that  they  were  not  to  be  performed  until  the  20th 
day  of  April,  1871,  and,  therefore,  it  cannot  be  said  that 
they  were  bi;oken  as  soon  as  made,  and  that  thereby 
defendant  in  error  became  invested  with  an  immediate  right 
of  acti^ 
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At  the  time  designated  for  performing  the  conditions,  the 
estate  had  passed  to  Ralston  and  Burke  under  the  sherifiTs 
deed,  and  therefore  there  was  then  no  right  of  action  in 
defendant  in  error.  It  is  well  settled  that  covenants  real 
pass  with  the  land  to  which  they  are  annexed,  to  a  pur- 
cliaser  at  a  sale  under  execution.  Rawle  on  Covenants  for 
Title,  852.  I  have  not  found  any  case  in  which  the  rule  has 
been  applied  to  a  covenant  which  attached  to  the  land  after 
the  sale,  and  before  conveyance  by  the  sheriff,  as  in  this 
case.  Bat  it  is  believed  that  the  principle  is  applicable  to 
such  covenants,  and  to  whatever  estate  is  acquired  by  the 
judgment  debtor  prior  to  the  conveyance  by  the  sheriff. 
Any  other  rule  would  divorce  the  covenant  from  the  land 
for  the  benefit  of  which  it  was  intended,  and  practically^ 
annul  its  obligation.  The  judgment  debtor,  not  having  the 
estate  in  the  land,  can  suffer  no  injury  from  the  breach,  and 
if  the  grantee  in  the  sheriff's  deed  cannot  sustain  an  action 
upon  the  covenant,  it  would  appear  that  no  one  would  have 
such  right  It  is  very  certain  that  the  judgment  debtor  is 
divested  of  the  right  of  action,  and  if  it  is  not  extinguished, 
it  must  pass  to  the  assignee  of  the  land.  Our  conclusion 
is,  that  the  facts  set  forth  in  the  third  plea  are  suflScient  to 
bar  the  action,  and  it  remains  to  consider  the  sufficiency  of 
the  sixth  plea,  concerning  which  very  little  need  be  said. 
In  this  plea  it  is  alleged  that  defendant  in  error  was  not 
the  owner  of  the  Enterprise  mill  and  appurtenances  at  the 
commencement  of  the  suit,  and  had  never  been  evicted  or 
ousted  therefrom.  If  the  corporation  was  the  owner  of  tlie 
premises  at  the  time  the  condition  of  the  bond  is  alleged  to 
have  been  broken,  the  right  of  action  then  accrued,  and  the 
ownership  at  the  commencement  of  the  suit  is  of  no  import- 
ance. As  to  the  averment  that  defendant  in  error  had  not 
been  evicted,  I  do  not  discover  any  thing  in  the  declaration 
to  which  it  can  be  applied.  There  is  no  covenant  in  the 
bond  for  quiet  enjoyment,  nor  did  defendant  in  error  com- 
plain of  a  disturbance  of  the  possession.  The.plea  is  clearly 
insufficient,  and  the  demurrer  was  very  properly  sustained 
to  it. 
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The  third  plea  is,  however,  good,  and  therefore  the  judg* 
ment  of  the  district  court  is  reversed  and  the  cause  re^ 
manded,  with  directions  to  that  court  to  enter  judgment  for 
plaintiffs  in  error  on  the  demurrer  to  that  plea.        Bevef^secL 

ExacunoN  8ai.x  i>osb  not  Pam  Txtlb  to  realty  ontll  by  the  sherifTs  deed  K  to  oonv^yad 
Id  Uie  purchaser:  Manning  v.  Strehlow,  n  Colo.  457. 


Rogers  v.  Nuokolls. 

Pxx/a>iHG — denytng  parinersMpi  In  assampsit  againet  two  persons  as  part- 
ners to  reoover  damages  for  failure  to  deliver  stock  pursuant  to  a  contract 
which  was  not  in  writing,  the  general  issue  by  one  of  the  defendants, 
without  oath,  operates  to  deny  the  partnership. 

Pkssumptior  —  OB  to  pendency  of  euU  from  conduct  of  pcnUee,  Where  an 
order  was  entered  of  record  dismissing  the  cause,  and  anheequently  the 
cauae  was  brought  to  issue  and  trial,  no  notice  being  taken  of  the  order  of 
diflTnlssal,  the  court  will  presume  that  the  cause  was  reinstated  by  agree 
ment  of  parties^ 

Error  to  District  Ooart^  Arapahoe  CourUy. 

The  declaration  was  in  assumpsit  against  Henry  J.  Rogers 
and  Gurdan  H.  Wilcox,  late  partners  under  the  firm  name 
of  Rogers  &  Wilcox,  to  recover  the  sum  of  $1,833.33,  paid 
the  defendants  in  consideration  that  they  would  transfer  to 
plaintiff  certain  shares  of  stock.  December  11,  1867,  on 
motion  of  plaintiff's  attorney,  the  cause  was  dismissed. 
May  8, 1868,  Rogers,  the  present  plaintiff  in  error,  appeared 
and  filed  the  general  issue.  January  9,  1872,  cause  was 
brought  to  trial,  resulting  in  a  verdict  and  judgment  for 
plaintiff  for  $1,833.33. 

Testimony  was  given  at  the  trial,  tending  to  show  a  pur- 
chase of  stock  by  plaintiff  from  the  defendant  Wilcox,  and 
payment  to  Wilcox.    Evidence  was  offered  and  received  to 
show  that  a  certain  memorandum  of  sale  signed  by  Wilcox, 
plaintiff,  et  al.,  was  indorsed  by  Rogers,  iu  the  firm  name 
of  Rogers  &  Wilcox,  but  it  was  not  claimed  that  the  action 
vaa  upon  this  instrument.    The  question  to  be  determined 
was,  the  liability  of  Rogers  for  the  transaction  of  Wilcox, 
bis  co-defendant,  and  upon  this  the  court  charged: 
Vol.  II.— 36 
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"The  pleadings  in  this  case  admit  the  joint  liability  of 
both  the  defendants  for  all  that  either  of  them  is  liable  for; 
if  the  jury  believe  that  the  defendant  Wilcox  made  the 
agreement  contained  in  the  paper  marked  ^A,'  which  was 
read  to  the  jury,  then  the  defendant  Rogers  is,  for  the  pur- 
poses of  this  action,  bound  thereby." 

The  plaintiff  had  judgment. 

Mr.  E.  L.  Smith,  for  plaintiff  in  error. 

Messrs.  Browne  &  Putnam,  for  defendant  in  error. 

Belford,  J.  Rogers  &  Wilcox  were  sued  as  partnei:B. 
The  declaration  charges  that  on  the  81st  of  March,  1864^ 
the  plaintiff,  Nuckolls,  paid  the  defendants  the  sum  of 
$1,833,  in  consideration  that  they  would  thereafter  transfer 
to  him  one  and  one-third  shares  of  the  Denver  Tunnel 
and  Mining  Company.  It  is  further  aveiTed  that  the 
defendants  refused  to  deliver  such  stock,  whereby  the 
plaintiff  became  damaged,  etc.  There  was  no  service  had 
on  Wilcox,  and  Rogers  liled  the  general  issue,  and  went 
to  trial.  The  court  instructed  the  jury  that  the  general 
issue  admitted  the  partnership,  and  this  is  assigned  for 
error.  Section  6  of  the  R.  S.,  p.  810,  provides  that  "in 
actions  upon  contracts,  express  or  implied,  against  two  or 
more  defendants,  alleged  to  have  been  made  or  executed 
by  such  defendants  as  partners  or  joint  obligors  or  payers, 
proof  of  the  joint  liability  or  partnership  of  the  defendants, 
or  their  Christian  or  surnames,  shall  not  be  required  in 
the  first  instance,  to  entitle  the  plaintiff  to  judgment,  unless 
such  proof  shall  be  rendered  necessary  by  the  filing  of 
pleas  denying  the  execution  of  such  writing,  verified  by 
affidavit,  as  required  by  law.**  Before  the  revision  the 
words  by  *' pleading  in  abatement  or"  followed  the  word 
"necessary."  We  held,  in  the  case  of  Litchfldd  v.  BaTi^ 
ielSy  1  Col.  271,  that  where  the  action  was  on  an  instrument 
in  writing,  the  plaintiff  was  not  required  to  introduce  any 
evidence  to  show  that  the  defendants  were  partners  or  joint 
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obligors,  unless  the  defendant  put  the  partnership  or  joint 
obligation  in  issue  by  denying  the  execution  of  the  written 
instrument.  The  language  of  the  court  cannot  be  extended 
beyond  the  case  then  in  hand.  It  is  hard  to  conceive  that 
the  legislature  intended  to  impose  on  a  defendant,  when  sued 
as  a  partner,  the  duty  of  denying  under  oath  the  execution 
of  a  written  instrument,  where  none  was  sued  on.  Under 
the  old  statute  it  was  held,  in  Warren  v.  Chambers^  12  111. 
125,  that  where  the  action  was  founded  on  a  written  instru- 
ment, the  plea  of  general  denial  verified  was  necessary  to. 
put  in  issue  the  question  of  partnership.  When  the  action 
was  on  a  contract  not  in  writiug,  the  existence  of  the  part- 
nership must  be  denied  by  plea  of  abatement.  And  this 
construction  commends  itself  to  one  who  carefully  reads  the 
section  as  it  stood  before  the  revision  took  place.  It  seems 
tons  that  the  word  "implied"  was  inadvertently  left  in, 
and  that  a  true  construction  requires  us  to  read  the  section 
as  though  that  word  were  omitted.  By  this  method  alone 
can  we  get  rid  of  the  too  palpable  incongruity  which  exists 
between  the  first  and  last  line  of  this  section.  Thus  read> 
we  harmonize  the  various  parts,  and  execute  the  intention 
of  the  legislature,  which  unquestionably  was  to  place  the 
proof  of  partnership,  when  arising  on  written  contracts,  on 
the  same  footing  with  the  proof  of  the  execution  of  written, 
instruments,  and  by  dispensing  with  the  plea  of  abatement, 
it  was  evidently  designed  that  the  issues  of  partnership  or 
joint  obligation  could  be  raised  by  the  general  denial  or  non- 
assumpsit,  because  that  plea  not  only  traverses  the  contract, 
bnt  the  manner  and  form  in  which  it  is  alleged  to  be  made. 
If  this  view  is  correct,  and  such  we  think  it  to  be,  the 
instruction  is  clearly  erroneous.  The  record  shows  that  on 
the  17th  day  of  December,  1867,  the  plaintiff,  by  his  attorneys, 
appeared  in  open  court  and  dismissed  the  action,  and  it  is 
claimed  by  plaintiff  in  error  that  all  proceedings  subsequent 
to  that  day  were  void.  No  notice  seems  to  have  been  taken 
of  this  order  of  dismissal.  The  record  shows  that  on  the 
8th  of  May  following,  the  defendants  appeared  and  filed  their 
plea.   The  cause  must  have  been  continued  on  the  docket, 
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at  least  the  order  above  mentioned  attracted  no  attention 
until  years  after  it  was  made,  and  was  only  discovered  when 
this  record  was  being  prepared  for  this  court.  The  appear- 
ance of  the  defendants  after  the  order  of  dismissal  was 
entered,  the  filing  of  their  plea,  and  their  proceeding  to  trial 
without  objection  must  be  regarded  as  tantamount  to  a  re-in- 
statement  of  the  cause.  To  allow  such  an  objection  to  be 
raised  for  the  first  time  in  this  court  would  be  to  give  sanc- 
tion to  a  system  of  practice  at  war  with  all  principles  of 
Justice. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings. 

JRetersed, 


McCraw  v.  Welch. 

Plsadiko  ih  replbtik— ^0r  7t<«<(/Vfn^  under  attachment  wH.  In  le- 
pleTin  agamst  ft  constable  who  held  the  goodn  in  controrenyM  the  prop- 
ertj  of  a  third  person  under  a  writ  of  attachment,  the  defendant  Justi- 
fied under  that  writ,  and  after  verdict  it  was  objected  that  it  waa  not 
alleged  in  the  plea  that  a  debt  was  due  from  the  attachment  defendant 
to  the  plaintiff;  held, 

1.  That  if  such  averment  waa  necessary,  an  allegation  in  the  plea,  that  the 
attachment  was  for  $250,  that  the  writ  was  at  the  time  of  the  levy  In  f uU 
force  and  effect,  and  that  the  amount  claimed  waa  unpaid,  was  sufficient 
after  verdict. 

9.  That  the  defendant  having  also  pleaded  property  in  the  attachment  defend* 
ant,  he  was  at  liberty  to  put  in  the  same  defense  under  that  plea. 

And  in  $ueh  action  it  is  not  necessary  that  the  defendant  should  aver  in  his 
plea  of  Justification  or  prove  at  the  trial  that  the  writ  of  attachment  waa 
duly  returned,  or  that  there  was  cause  for  suing  out  the  attachment. 

Att AcmcBNT  —  statement  of  grounds  for,  in  affidavit,  A  charge  in  an  afilda vit 
for  attachment  that  the  defendant "  is  converting  or  is  about  to  convert  hia 
property  into  money,  or  is  otherwise  about  to  dispose  of  his  property  with 
the  intent  of  placing  it  beyond  the  reach  "  of  hia  creditor,  is  a  statement 
of  but  one  caase  of  attachment  under  the  act  (R.  S.  58),  and  not  of  several 
causes  in  the  alternative. 

The  charge  that  the  defendant  would  otherwise  dispose  of  his  property  with 
the  intent  named  is  too  general,  and  cannot  be  regarded  as  a  ground  for 
attachment. 
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AmAcmiBrr—  amendmmU  qfUmd-^efeeL  U,  upon  tosnlng  ui  attachment,  • 
defectiTe  bond  be  filed  and  approved,  and  subse^iaently  a  good  bond  \e 
filed  and  appiored  hj  waj  of  amendment,  puraaant  to  sectSon  8  of  the  act 
(R.  8. 65),  the  proceeding  thereby  becomes  valid  from  the  beginning. 

fimaacM'^miiffyuU  and  ammdtd  bondi  in  atto/ehaumL  And  in  a  ooUateial 
rait,  both  the  original  and  amended  bonde  may  be  received  in  evidence,  to 
fhow  the  regularity  of  the  attachment  prooeedinga.    - 

Practicb— ^r«nt7ul  ofcbfeetion  to  testimony  ahovld  be  Hated,  An  objection  to 
testimony  whidi  may  be  obviated  by  the  production  of  further  testimony 
flhoold  be  distinctly  stated  at  the  time  the  objection  is  made. 

Tkertfon,  an  objection  that  the  official  charater  of  a  J.  P.,  who  issued  a  writ 
of  attadmient,  and  of  the  constable  who  executed  it,  was  not  shown  before 
offering  the  writ,  and  other  papers  in  the  attachment  suit,  is  not  presented 
bj  a  general  objection  In  the  court  below  to  such  papers. 

KnoBiOB  M  0  offlekU  eharaUer  of  J.  P.  and  eonetable.  And  when  received, 
the  writ  of  attachment  and  return  thereto,  affi>rded  some  evidence  of  the 
oSidal  character  of  the  Justice  and  constable,  sufficient,  prima  facie,  to 
warrant  the  finding  of  the  fact. 

SriTDTB  OF  Frauds  —  eaU  void  for  non-deli/tery,  A  sale  of  goods  which  is 
not  accompanied  by  immediate  delivery,  and  followed  by  actual  and  con- 
tinued change  of  possession,  as  required  by  section  14  of  the  Statute  of 
Fiaads  (B,  8.  889),  is  void  as  against  the  creditors  of  the  vendor. 

Eyidbhcb— a«  to  matters  occurring  after  suit  brought.  In  replevin  against  a 
constable  who  holds  the  goods  in  controversy,  as  the  property  of  a  third 
peiwm,  under  a  writ  of  attachment,  evidence  is  not  admissible,  on  behalf 
of  the  plidntifE,  to  show  tliat  the  attachment  was  dissolved  after  the  re- 
plevbi  was  brought 

Error  to  District  Courts  Oilpin  Couviy. 

Chablbs  0.  Wkloh  brought  replevin  in  the  district 
court  of  Gilpin  county  against  Hugh  McCraw,  for  certain 
goods  and  chattels  aileged  to  be  of  the  value  of  $200.  The 
writ  was  issued  August  20, 1870,  and  the  declaration  was  in 
the  cepit  and  detinet.    The  defendant  pleaded : 

1.  NonrdetinH. 

2.  Property  in  Frank  O.  Sawin. 

3.  That  at  the  said  time  when,  etc.,  he,  the  defendant,  was 
a  constable  of  Gilpin  county ;  that  on  the  13th  day  of 
August,  1870,  a  writ  of  attachment,  issued  by  Mather,  a 
Justice  of  the  peace,  at  the  suit  of  John  W.  Hickman  and 
against  Frank  0.  Sawin,  came  to  his  hands ;  that  the  writ 
was  issued  upon  affidavit,  bond  and  security  as  required 

by  law ;  that  it  was  for  the  sum  of  $260,  and  was  "  then 
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and  there  in  ftiU  force  and  eflEbct^  and  the  amonnt  claimed 
by  S9id  pliuntiff,  Hickman,  was  unpaid ; "  that  on  the  15th 
day  of  August,  1870,  he  levied  the  writ  upon  the  goods  and 
chattels  in  the  declaration  mentioned  as  the  property  of  the 
said  Frank  0.  Sawin ;  that  the  said  goods  and  chattels  were 
the  property  of  said  Sawin,  and  were  subject  to  levy,  and 
not  the  property  of  the  plaintiflf,  etc. 

Issue  was  joined  upon  these  pleas,  and  the  trial  was  had 
before  a  jury. 

At  the  trial  the  plaintiff  testified  in  his  own  behalf,  that 
he  bought  the  goods  of  Sawin  on  the  16th  of  July,  1870, 
and  took  a  bill  of  sale  for  them  ;  that  Sawin  was  hk  tonant 
and  he  took  the  goods  for  rent ;  upon  cross^zamination  he 
stated  that  the  goods  were  not  removed  fi*om  the  building 
occupied  by  Sawin,  and  that  after  the  sale  they  were  used 
by  the  latter  in  the  same  manner  as  before. 

DefiMidant  gave  in  evidence  that  the  goods  were  in  pos- 
session of  Sawin  at  the  time  they  were  taken  by  McCraw. 
The  defendant  also  offered  an  affidavit,  original  and  amended 
bond,  writ  of  attachment  and  return  thereto,  which  ap- 
peared to  be  of  the  files  in  the  case  of  John  W.  Hickman 
against  Frank  O.  Sawin,  before  Charles  W.  Mather,  a  jus- 
tice of  the  i)eace.  The  only  evidence  of  this,  however,  was 
the  file  mark,  the  approval  of  the  bonds  by  the  justice,  the 
signature  to  the  writ  of  attachment,  and  to  the  return  of  the 
constable  indorsed  thereon.  The  original  attachment  bond 
which  appeared  to  be  filed  August  18,  1870,  had  not  the 
condition  to  pay  damages  caused  by  an  excessive  levy  as 
required  by  the  statute.  B.  S.  66.  The  amended  bond 
was,  apparently,  given  to  cure  this  defect,  and  appeared  to 
be  filed  and  approved  August  81,  1870.  The  plaintiff  ob- 
jected to  the  bond  of  August  13,  1870,  because  not  condi- 
tioned as  the  law  provides,  and  to  all  the  papers  for  incom- 
petency. The  objection  was  overruled  and  papers  were  read 
in  evidence.  The  return  to  the  writ  of  attachment  was  of  a 
levy  on  goods,  such  as  those  described  in  the  declaration  as 
the  property  of  F.  0.  Sawin,  it  was  signed  Hugh  McCraw, 
constable.    The  defendant  also  gave  in  evidence  that  at 


Digitized  by 


Google 


1874.]  McCraw  v.  Welch.  287 

the  time  the  attachment  suit  was  begun,  Sawin  was  indebted 
to  Hickman  in  the  sum  of  $250.  The  plaintiff,  in  rebuttal, 
produced  the  docket  of  Charles  W.  Mather,  justice  of  the 
peace,  and  proposed  to  read  therefrom  a  judgment  diasolv- 
iDg  the  attachment  in  the  suit  of  Hickman  against  Sawin, 
which  api>eared  to  be  dated  August  81, 1870.  The  defendant 
objected  that  this  was  after  the  commencement  of  the  re- 
plevin suit^  the  writ  in  this  cause  having  been  issued  on  the 
20th  of  August,  but  the  court  overruled  the  objection,  and 
the  docket  entry  was  read.  The  judgment  was  for  the 
plaintiff,  and  the  defendant  sued  out  this  writ  of  error. 

Mr.  Justice  WifiLLS  took  no  part  in  the  decision. 

Mr.  L  N.  WiLOOXBN,  for  plaintiff  in  error. 

Mr.  WiLLABD  Tblleb,  for  defendant  in  error. 

Hallett,  C.  J.  This  was  an  action  of  replevin  in  which 
plaintiff  in  error  justified  the  seizure  of  the  goods  replevied 
under  a  writ  of  attachment  issued  by  a  justice  of  the  peace, 
at  the  suit  of  John  W.  Hickman  against  Frank  0.  Sawin 
Defendant  in  error  claimed  by  purchase  from  Sawin  made 
before  the  levy  of  the  attachment.  The  goods  were  in  the 
possession  of  Sawin  at  the  time  the  attachment  was  levied, 
and  it  is  uiged  that  the  sale  to  defendant  in  error  was  void 
as  against  creditors  of  Sawin,  under  the  14th  section  of  the 
statute  of  frauds.  That  there  was  no  change  of  possession 
at  the  time  of  the  sale  as  required  by  that  statute  is  clear 
upon  the  evidence,  and  the  controversy  turns  upon  the  suf- 
ficiency of  the  plea  of  justification,  and  the  regularity  of 
the  proceedings  in  the  attachment  suit.  It  is  claimed  that 
it  was  necessary  to  aver  and  prove  -a  debt  due  from  Sawin 
to  Hickman,  in  order  to  show  that  plaintiff  in  error  was  act- 
ing for  a  creditor  of  the  former,  and  that  the  plea  of  justifi- 
cation contains  no  sufficient  averment  of  that  nature.  Of  this, 
however,  there  may  be  some  doubt,  for  in  an  action  of  tres- 
pass by  the  vendee  of  a  defendant  in  attachment  against  the 
officer  who  levied  the  writ  of  attachment,  and  the  creditor 
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who  prosecuted  it,  the  supreme  court  of  the  United  States 
recently  decided  that  such  an  averment  was  unnecessary. 
DeitscJt  V.  Wiggins,  15  Wall.  689. 

The  principle  upon  which  that  case  was  decided  is  equally 
applicable  to  this  form  of  action,  and  since  we  must  accept 
the  rule  as  of  the  highest  authority,  I  can  see  no  reason  why 
it  should  not  be  adopted  here.  But  it  is  not  necessary  to 
decide  the  point  in  this  case,  since  the  averment  of  indebted- 
ness from  Sawin  to  Hickman,  although  somewhat  ambig- 
uous and  inaccurate,  is  probably  sufficient  upon  issue  of 
fact  joined.  The  allegation  in  the  plea  is  that  the  writ  of 
attachment  was  for  $260,  and  the  amount  claimed  by 
Hickman  was  unpaid,  which  would  hardly  stand  the  test  of 
a  demurrer,  but  may  be  sufficient  after  verdict.  It  may  be 
observed  also  that  under  the  plea  of  property  in  Sawin  the 
evidence  offered  by  plaintiff  in  error  was  admissible  whether 
the  plea  of  justification  was  good  or  bad.  Quincy  v.  HaJlj 
1  Pick.  357. 

Upon  the  trial  the  evidence  was  full  upon  the  point  of  the 
indebtedness,  so  that  it  is  correct  to  say  that  the  fact  was 
averred  and  proved,  if  that  was  necessary  to  the  defense- 
There  is  no  averment  in  the  plea  that  the  writ  of  attachment 
had  been  returned  by  plaintiff  in  error,  but  this,  according 
to  the  case  above  cited,  was  altogether  unnecessary.  Upon 
this  point  a  different  view  has  been  entertained,  and  ex- 
pressed in  this  court,  but  the  authority  of  the  case  cited  is 
controlling — so  also  upon  the  same  authority  it  was  unne- 
cessary that  plaintiff  in  error  should  aver  in  his  plea,  or 
prove  at  the  trial,  the  ground  upon  which  the  attachment 
was  issued,  and  so  we  held  in  Berry  v.  Hart^  1  Col. 
246.  It  would  be  manifestly  unjust  to  require  an  officer 
who  must  execute  process  regular  on  its  face,  to  prove  that 
the  matters  alleged  by  the  plaintiff  as  a  ground  for  issuing 
the  writ  were  truly  stated.  Of  the  truth  of  those  matters 
the  officer  usually  has  no  knowledge,  nor  can  he,  upon  re- 
ceiving the  writ,  refuse  obedience,  until  the  truth  of  them 
can  be  ascertained. 

The  language  of  the  affidavit  as  to  the  ground  of  tlie  at 
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tachment  is  slightly  variant  from  that  of  the  writ,  but  the 
variance  has  not  been  noticed  in  argument,  and  is  not  appar- 
ently relied  upon.  But  it  is  urged  that  several  causes  of 
attachment  are  distinctly  alleged,  and  that  both  the  affidavit 
and  writ  are  therein  substantially  defective.  It  is  true  that 
the  statement  of  two  or  more  distinct  grounds  of  attachment 
in  such  manner  that  it  is  impossible  to  determine  which  one 
of  them  is  relied  upon,  will  not  be  allowed,  but  this  pro- 
ceeding does  not  present  a  case  of  that  character.  The  alle-' 
gation  is  "  that  said  Prank  0.  Sawin  is  converting,  or  is 
.about  to  convert  his  property  into  money,  or  is  otherwise 
about  to  dispose  of  his  property  with  the  intent  of  placing 
it  beyond  the  reach  of  said  John  W.  Hickman  &  Co.,"  and 
thisy  according  to  the  authorities,  is  not  a  statement  of  sev- 
eral distinct  facts  of  different  natures,  but  of  several  phases 
of  the  same  fact  Drake  on  Attachment,  §  102 ;  KLuck  v. 
ScTmoTiTi^  19  Wis.  112.  The  difficulty  of  ascertaining 
whether  a  creditor  is  converting  or  is  about  to  convert  his 
property  into  money,  or  is  about  to  dispose  of  his  property 
in  some  other  manner,  with  the  intent  named,  is  regarded 
as  sufficient  to  excuse  the  creditor  from  making  a  more 
specific  statement*  The  substantial  fact  is  that  the  debtor  is 
about  to  place  his  property  beyond  the  reach  of  the  cred- 
itor, aad  the  manner  in  which  this  will  be  accomplished 
cannot  always  be  certainly  known.  Probably  the  aver- 
ment that  the  debtor  would  otherwise  dispose  of  his  prop- 
erty is  too  general  to  be  of  service  to  the  party  making  it, 
and  should  not  be  regarded  as  a  ground  of  attachment.  If 
the  debtor  is  concealing  his  property,  or  conveying  it  be- 
yond the  jurisdiction,  or  dissipating  it  in  any  other  manner, 
with  the  required  intent,  the  creditor  should  state  the  fact. 
Bat  whether  we  regard  this  as  a  substantial  averment,  or 
confine  our  observations  to  the  other  allegations  in  the 
affidavit,  under  the  rule  referred  to,  the  objection  to  the 
affidavit  and  writ  is  untenable.  Whether  an  officer  may 
justify  under  a  writ  of  attachment  issued  by  a  justice  of  the 
peace,  which  is  in  due  form,  but  without  showing  that  the 
writ  was  founded  upon  the  affidavit,  and  bond  required  by 
Vol.  II— 37 
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the  statute,  is,  upon  authority,  a  question  of  seme  difficulty. 
If  a  writ  is  issued  without  affidavit,  and  there  is  no  service 
or  appearance  in  the  action,  it  appears  to  be  settled  that  the 
court  has  no  jurisdiction  of  person  or  property.  Brake  on 
Attachment,  §  86,  et  seq.  And  where  the  court  exceeds  its 
jurisdiction,  it  has  been  said  that  regular  process  will  not 
protect  the  officer  who  executes  it.  Wise  v.  Withers^  3 
Cranch,  331 ;  Dynes  v.  Hooker ^  20  How.  65.  In  the  late  case 
of  ErslciTie  v.  HoTinback^  14  Wall.  613,  the  same  point  was 
not  presented,  but  the  language  of  the  court  would  seem  to 
support  the  doctrine  that  process  fair  on  its  face,  and 
showing  no  departure  from  the  law,  or  defect  of  jurisdic- 
tion over  the  person  or  property  affected  by  it,  will  protect 
the  officer  executing  it,  and  justify  the  seizure  and  deten- 
tion of  property  under  it.  This  I  understand  to  be  the  doc- 
trine of  the  cases  cited  by  Mr.  Justice  Field,  and  of  BatTies 
V.  Barber^  1  Gil.  401.  In  the  case  at  bar  it  does  not  ap- 
pear to  be  necessary  to  enter  into  this  distinction,  for  both 
the  affidavit  and  bond  in  attachment  were  given  in  evidence 
upon  the  trial  in  the  court  below.  The  bond  first  taken  by 
the  justice  of  the  peace  was,  in  some  respects,  defective,  but 
the  defects  were  cured  by  amendment,  which,  by  relafion 
to  the  commencement  of  the  suit,  would  validate  the  proceed- 
ings throughout.  The  first  bond  filed  with  the  justice  was 
properly  received,  notwithstanding  the  defect  in  the  condi- 
tion, in  order  that  it  might  appear  that  there  was  an  attempt 
to  comply  with  the  statute  at  the  commencement  of  the  suit, 
and  the  amended  bond,  designed  to  supply  defects  in  the 
first,  was  receivable  to  show  that  the  statute  had  been 
obeyed. 

A  settled  rule  of  practice  requires  that  objections  to  the 
admission  of  testimony  which  may  be  obviated  by  the  pro- 
duction of  further  testimony,  shall  be  distinctly  presented 
at  the  time  the  objectionable  testimony  is  offered.  Cody  v. 
Buiterfleldy  1  Col.  377.  Of  this  nature  is  the  objection  that 
the  official  character  of  the  justice  and  constable  was  not  in 
evidence  when  the  writ  of  attachment  and  the  return  thereto, 
the  bond  and   affidavit  in    attachment    vere  received  in 
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evidence.  The  general  objection  made  to  the  papers  in  the 
court  below-  cannot  be  regarded  as  presenting  that  point 
in  this  court,  and  when  those  papers  were  received,  they 
famished  evidence  of  the  official  character  of  the  justice  and 
constable,  sufficient,  prima  fade^  for  the  consideration  of 
the  jury.  The  writ  tested  in  the  name  of  Mather,  as  justice 
of  the  peace,  and  the  return  thereto,  signed  by  plaintiff  in 
error  as  constable,  may  be  regarded  as  the  declarations  of 
those  parties  put  in  evidence  without  objection  from  defend- 
ant in  error,  and  as  such  they  were  entitled  to  considera- 
tion. A  witness  also  testified,  that  plaintiff  in  error  had 
been  acting  as  constable,  but  as  he  did  not  state  when  be  so 
acted,  the  evidence  was  of  little  value.  Defendant  in  error 
put  in  evidence  the  record  of  the  trial  before  the  justice, 
which  was  attested  in  Mather's  name,  thus  contributing  to 
the  evidence  of  his  official  character.  Upon  the  whole,  we 
think  that  there  was  evidence  of  the  official  character  of 
the  justice  and  constable,  which,  in  the  absence  of  opposing 
evidence,  should  have  been  accepted  by  the  jury  as  suffi- 
cient to  establish  the  fact,  and  that  the  other  points  in  the 
case  for  plaintiff  in  error  were  clearly  made  out.  That  the 
sale  by  Sawin  to  defendant  in  error  was  not  followed  by 
actual  and  continual  change  of  possession,  as  required  by 
the  14th  section  of  the  Statute  of  Frauds,  is  very  clear,  and 
there  is  little  room  for  doubt  upon  any  essential  point  in 
tlie  case.  No  question  was  made  in  the  argument  as  to 
whether  plaintiff  in  error  was  required  to  prove  that  he  was 
an  officer,  dejure,  at  the  time  of  levying  the  writ  of  attach- 
ment, and  at  the  commencement  of  this  suit,  probably  be- 
cause the  opposite  view  appears  to  have  been  sanctioned 
in  Deitsch  v.  Wiggins^  supra.  The  evidence  to  show  that 
the  attachment  was  dissolved  after  the  property  was  re- 
plieved  could  not  have  been  material  to  the  issue,  as  the 
right  of  the  parties  at  the  commencement  of  the  replevin 
suit,  and  not  afterward,  was  the  question  to  be  tried.  This 
evidence  should  have  been  excluded. 

The  judgment  of  the  district  court  is  reversed  with  costs, 
and  the  cause  is  remanded  for  a  new  trial.  Reversed. 

SnntivT  JrsTiFmro  inrDER  ExiBcmoN  and  seeking  to  attack  the  title  of  the  plaintiff 
in  replevin  for  fraud  moat  show  that  the  judgment  Is  unsatisfied:  8eu  Cowell  v.  Colorado 
Sfrug*  Co.  3  Colo.  87;  Tracy  v.  I'eopUt  3  Colo.  87;  WyaU  v.  i'reemant  4  Colo,  le* 


Digitized  by 


Google 


293  Good  v.  Mabtw.  [Feb.  T^ 


Good  v.  Mabtot. 

JuDOMENT — what  U  final,  A  decision  of  a  district  court  upon  a  motion  to 
quasban  execution  is  not  a  final  Judgment  which  maj  be  removed  into 
this  court  for  review  by  writ  of  error. 

Error  to  District  Courts  Arapahoe  Couvty. 

This  cause  was  before  the  court  at  the  last  term  upon 
appeal,  and  the  judgment  being  affirmed,  defendant  in  error 
Bued  out  an  execution  from  the  district  court  The  present 
plaintiff  in  error  thereupon  moved  the  district  court  to  quash 
the  execution,  upon  the  ground  that  the  cause  had  been 
removed  into  the  supreme  court  of  the  United  States  by 
writ  of  error,  which  writ  had  become  a  supersedeas.  The 
district  court  denied  the  motion,  and  plaintiff  in  error  took 
a  bill  of  exceptions  and  sued  out  this  writ. 

Mr.  N.  Habrison,  of  counsel  for  defendant  in  error,  now' 
moved  the  court  to  quash  the  writ^  upon  the  ground  that 
the  decision  of  the  district  court  upon  that  motion  was  not 
a  final  judgment. 

Mr.  B.  L.  Smith,  contra. 

B^LFOBD,  J.  Good  filed  his  motion  in  the  court  below  to 
quash  an  execution  which  had  been  issued  on  a  judgment 
obtained  by  the  defendant  in  error  against  him.  The  motion 
was  denied,  and  thereupon  Good  sued  out  this  writ  of  error, 
to  review  the  action  of  the  court  below.  It  is  claimed  by 
the  defendant  that  the  order  denying  the  suppression  of  the 
execution  was  in  no  sense  a  final  judgment,  nor  an  award 
in  the  nature  of  a  judgment,  and  that  neither  an  appeal 
nor  writ  of  error  will  lie  therefrom.  It  has  been  repeatedly 
held  that  no  appeal  nor  writ  of  error  will  lie  from  an  order 
to  show  cause  why  any  particular  thing  should  not  be  done ; 
or  from  an  order  for  an  attachment  to  bring  a  party  before 
the  court ;  or  an  ex  parte  order  refusing  an  injunction  ;  or 
an  order  granting  an  injunction  until  the  coming  in  of  an 
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answer ;  or  when  on  motion  dissolving  or  continning  it  until 
the  final  hearing  or  farther  order ;  or  when  property  was 
likely  to  be  lost  or  materially  injured,  appointing  a  receiver 
to  take  care  of  it  for  the  benefit  of  all  concerned  ;  or  from  an 
order  upon  a  defendant  to  bring  a  sum  of  money  into  court, 
which  he  had  admitted  in  his  answer  did  not  belong  to  him, 
for  the  purpose  of  having  it  invested  so  as  to  be  made  pro- 
ductive pending  the  litigation,  or  from  a  mere  discretionary 
decree  or  order.  The  principle  upon  which  the  denial  rests 
is,  that  if  appeals  or  write  of  error  from  such  orders  were 
allowed,  the  court  of  last  resort  would  draw  into  it  the 
whole  buEoness  of  the  inferior  courts  before  they  had 
become  ripe  for  discussion  and  decision  there ;  and  not  only 
render  the  voice  of  those  courts  mute^  and  their  process 
nugatory,  but  it  would  destroy  the  appellate  court  itself 
by  rendering  it  wholly  incompetent  to  dispatch  the  immen- 
sity of  business  which  would  thus  accumulate.  RinggolcPs 
cue,  1  Bland.  Ch.  13.  Considerable  conflict  is  found  in  the 
books  as  to  the  exact  nature  of  the  order  herein  complained 
of.  In  Ulinois,  Mississippi,  Indiana  and  Alabama,  it  is 
regarded  as  final  in  such  sense  as  that  a  writ  of  error  will 
lie.  Sloo  V.  iSStofo  BanTc^  1  Scam.  428 ;  Lawdsford  v.  JRich- 
aTds<mj  5  Ala.  618 ;  BanJCj  etc.y  v.  Patten^  5  How.  200 ; 
CUne  V.  Gfreen^  1  Blackf .  68.  In  North  Carolina,  New  York, 
and  in  the  Federal  courts,  a  different  rule  prevails.  Bowen 
V.  La7d7hy2  Tayl.  241;  Brooks  v.  Hmd^  17  Johns.  484; 
Ho\n  V.  CaTgOj  1  Mason,  435 ;  Barton  v.  Forsythe^  5  Wall. 
100 ;  Boyle  v.  Zacherie^  6  Pet  648.  In  the  case  last  cited, 
motions  of  this  character  are  regarded  as  being  addressed 
to  the  sound  discretion  of  the  court,  and  their  refusal  is  not 
aground  for  a  writ  of  error.  A  distinction  is  also  taken  in 
the  case  of  an  order  refusing  to  quash  an  execution,  and  an 
erroneous  award  of  execution  not  warranted  by  the  judg- 
ment In  the  latter  case  it  is  stated  that  a  writ  of  error  will 
lie-  Amid  this  conflict  of  authority,  we  are  forced  to  range 
ourselves  on  the  side  of  the  Federal  courts,  and  dismiss  this 
writ>  and  it  is  accordingly  so  ordered. 

Motion  allowed. 
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Babnks  et  al.  v.  De  Fbanoe. 

HAnnnen  WOKAN  —  liability  on  promiMory  nots,  A  promissory  note  giTen  bj 
&  married  woman  and  her  hasband,  for  property  purchased  by  her  as  a 
sole  trader.  Is  valid  in  law,  and  the  amount  of  such  note  may  be  recorered 
against  the  hnsband  and  wife  in  an  action  of  assumpsit. 

Error  to  Probate  Courts  Jefferson  County. 

The  suit  was  commenced  before  a  justice  of  the  peace  on 
a  promissory  note  in  ordinary  form,  for  the  sum  of  $350, 
against  David  Barnes  and  Sarah  L.  Barnes,  his  wife,  the 
present  plaintifls  in  error,  and  thence  removed  to  the  probate 
court  by  appeaL  At  the  trial  in  the  latter  court  there  was 
evidence  to  show  that  Sarah  L.  Barnes  owned  and  operated 
a  flouring  mill  at  Golden  City,  and  that  in  the  course  of 
Buch  business  the  defendant  in  error  sold  to  her  a  quantity 
of  wheat,  and  that  this  note  was  given  to  secure  the  price 
thereof.  Objection  was  made  to  the  note  upon  the  ^ound 
that  the  said  Sarah  being  a  married  woman  was  not  capable 
of  making  the  same.    The  plaintiff  had  judgment. 

The  statute  referred  to  in  the  opinion  (It  S.  455)  is  as 
follows: 

"  Any  married  woman  may  carry  on  any  trade  or  busi* 
ness  and  perform  any  labor  or  services,  on  her  sole  and  sep- 
arate account,  and  the  earnings  of  any  married  woman, 
from  her  trade,  business,  labor,  or  services,  shall  be  her  sole 
and  separate  property  and  may  be  used  and  invested  by 
her  in  her  own  name ;  and  she  may  sue  and  be  sued  as  if 
sole,  in  regard  to  her  trade,  business,  labor,  services  and 
earnings,  and  her  property  acquired  by  trade,  buisiness  and 
services  and  the  proceeds  thereof  may  be  taken  on  any  exe* 
cution  against  her. 

Mr.  George  W.  Purkins,  for  plaintiffs  in  error, 

Mr.  Allison  H.  De  Prance,  pro  se, 

Belford,  J.  The  only  error  assigned  goes  to  the  admis- 
sion of   the  note  in  evidence.    It    is  claimed  that  Sarah 
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Barnes  at  the  date  of  the  execution  of  the  instrument  was  a 
married  woman  and  therefore  incapable  of  making  the 
same.  The  evidence  clearly  shows  that  she  was  carrying 
on  business  as  a  trader  through  her  agent  David  Barnes,  and 
that  the  con^deration  of  the  note  went  to  the  benefit  of  her 
separate  estate.  Under  the  sixth  section  of  an  act  concern- 
ing ^^ Married  Women"  (Rev.  Stat  465),  she  could  make 
contracts  affecting  her  business  or  trade  to  the  same  extent 
as  though  she  were  B.femme  sole.  To  hold  otherwise  would 
be  to  deprive  her  of  the  very  rights  which  this  statute  was 
designed  to  confer. 
We  see  no  error  in  this  record,  and  affirm  the  judgment. 

Afftrmed. 


BuTLEB  V.  The  People. 

CoimocPT  OF  C0T7BT — obuM  of  procew.  To  Bae  ont  an  attachment  for  a  wit- 
ness in  a  ciyil  cause  who  haa  not  been  regularly  served  with  subpcBua,  ii 
a  contempt  of  court  in  the  attorney  applying  therefor. 

WBrrOFERBOR — in  case  of  contempt.  Whether  a  writ  of  error  lies  to*m 
Judgment  for  contempt,  the  court  was  not  agreed,  but  as  no  error  wai 
found  in  the  record,  the  writ  was  dismissed. 

Error  to  District  Court,  Gilpin  County. 

The  record  showed  that  on  the  9th  day  of  August,  18'87, 
in  the  district  court  of  Gilpin  county,  the  civil  cause,  Snj/- 
der  V.  OrimeSj  was  called  for  trial.  Thereupon,  Mr.  Butler,  an 
attorney  of  the  court  and  of  the  plaintiff,  Snyder,  suggested 
to  the  court  that  a  subpoena  had  been  issued  for  Martin 
Johnson  et  al.,  which  had  been  served,  and  moved  the  court 
for  a  writ  of  attachment  against  said  witnesses  as  for  a  con- 
tempt of  court  in  not  obeying  the  said  subpoena,  which  writ 
was  accordingly  issued. 

The  other  material  portions  of  the  record  are  set  forth  in 
the  opinion  of  Mr.  Justice  Belfokd. 

The  chief-justice  did  not  participate  in  the  decision. 
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Mr.  HuoH  BuTLERi  plaintiff  in  error,  in  person. 
Mr.  E.  Wakely,  contra. 

Belpord,  J.  The  plaintiff  in  error  was  fined  in  the  conrt 
below  for  an  alleged  contempt  in  causing  a  writ  of  attach* 
ment  to  be  sued  out  for  an  absent  witness.  It  appears  that 
the  witness  was  subpoenaed  to  be  in  attendance  on  the  9th 
day  of  August.  On  that  day  the  cause  coming  on  to  be 
heard,  and  the  witness  not  appearing,  the  record  recites  that 
Mr.  Butler  moved  for  an  attachment  for  the  body  of  said 
witness,  which  was  accordingly  issued.  The  record  further 
recites  that  '^afterward  and  upon  the  same  day  it  appears 
to  the  court  that  the  said  writ  of  attachment  was  improperly 
issued,  for  that  the  subpoena  aforesaid  is  made  returna- 
ble upon  the  9th  day  of  August,  and  it  further  appearing 
to  the  court  that  the  said  subpcena,  and  the  time  at  which 
the  same  is  made  returnable,  was  filled  in  and  written  by 
the  said  Butler,  it  is  considered  and  adjudged  by  the  court 
that  the  said  Butler,  in  causing  the  said  writ  of  attachment 
to  be  issued  improperly  and  wrongfully  as  aforesaid,  is 
guilty  of  a  contempt  of  this  court,  and  it  is  ordered  and 
adjudged  by  the  court  that  the  said  Butler  pay  to  the  clerk  of 
this  court  a  fine  of  $2.50,  and  until  he  purge  himself  of  such 
contempt  by  paying  such  fine,  he  shall  not  be  permitted  to 
appear  in  this  court  as  an  attorney,*'  etc. 

The  attachment  was  evidently  sued  out  on  the  theory  that 
it  was  the  duty  of  the  witness  to  be  in  attendance  on  court 
at  the  opening  of  the  same  on  the  morning  of  the  9th.  The 
offense  is  rather  technical  than  ihtentional  or  real.  To  sue 
out  process  when  one  is  not  entitled  to  it  has  been  held  by 
able  courts  to  be  a  contempt.  Every  counsel,  in  asking  for 
an  attachment,  pledges  his  personal  and  professional  honor 
to  the  court  that  the  papers  which  are  on  file  are  sufiScient 
to  entitle  him  to  the  order.    Brown  v.  Keller^  40  111.  81. 

We  are  of  the  opinion  that  the  witness  had  all  of  the  day 
to  which  the  subpoena  was  made  returnable  to  appear,  and 
that  no  attachment  could  properly  issue.  No  hour  was  fixed 
in  the  subpoena.    The  witness  was  simply  required  to  be  at 
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court  on  that  day.  The  cMef  question  for  our  determination 
is,  will  a  writ  of  error  lie  in  a  case  of  contempt  in  the  face 
of  a  court  of  justice  ?  In  Illinois  the  question  has  been 
resolved  in  the  affirmative.  Wiri^elman  v.  TJie  PeopUy  50 
111.  449.  A  diflTerent  answer  has  been  given  by  a  higher 
court,  and  one  which  I  am  obliged  to  accept  In  Ex  parte 
Bradley^  7  \Vall.  376,  Mr.  Justice  Nelson  says :  "  The 
order  disbarring  attorneys  or  subjecting  them  to  fine  or 
imprisonment  is  not  reviewable  by  writ  of  error«  it  not  being 
a  judgment  in  the  sense  of  the  law  for  which  this  writ  will 
lie." 

The  doctrine  announced  in  this  case  is  reaffirmed  in  JSr 
parte  Jtobinsont  Chicago  I^gal  New8>  Jan.  24, 1874.  See 
also  Ex  parte  Martin^  5  Yerger,  467. 

It  may  be  asked  is  an  attorney,  when  disbarred  or  im- 
prisoned, without  remedy  t  If  an  individual  was  unlaw- 
fully imprisoned  by  any  court  of  justice,  relief  could  be 
afforded  by  the  constitutional  writ  of  habeas  corpus^  but 
against  a  sentence  imposing  a  fine,  I  know  of  no  relief.  If 
disbarred,  the  writ  of  mandamus  may  be  invoked.  In  the 
view  1  take,  this  writ  of  error  must  be  dismissed. 

WsLLSy  J.  If  the  writ  of  error  lies  here,  the  judgment 
must  be  affirmed.  The  witness  whom  Mr.  Butler  caused  to 
be  attached  in  the  district  court  was  clearly  entitled  to  the 
whole  of  the  day  named  in  the  subpoena  in  which  to  make 
Ms  appearance ;  to  take  out  an  attachment  against  him  in 
the  meantime  was  to  occasion  an  abuse  of  the  process  of  the 
court,  which,  though  inadvertently  done,  was  a  contempt ; 
for  such  slips  and  omissions  of  counsel  tend  to  bring  dis- 
grace upon  the  courts  themselves,  as  not  taking  due  care  to 
prevent  them.  Bac.  Abr.,  Attachment,  A ;  Com.  Dig.,  A.t- 
tomey,  B ;  13  Hawkins*  P.  C,  b.  2,  c.  22,  s.  2. 

As  to  so  much  of  the  sentence  as  suspended  Mr.  Butler 
from  practice  until  payment  of  a  fine  imposed,  I  do  not 
appreciate  what  was  said  in  argument  against  the  existence 
of  the  power  thereby  assumed.  If  the  courts  may  not  in 
saoh  cases  as  this  record  presents  suspend  the  attorney,  they 
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are  equally  powerless  where  the  contempt  is  of  sach  an 
aggravated  and  scandalous  character  as  to  render  it  unseemly 
that  the  oflTender  should  be  repeived  within  the  bar.  And 
if  the  inferior  courts  may  not  directly  exercise  the  power  of 
suspension,  they  may  not  reach  the  same  end  indirectly. 
And  this  will  take  away  the  power  of  imprisonment ;  for  to 
imprison  the  attorney  is  practically  to  suspend  him  during 
the  period  of  the  detention,  and  this  will  give  to  those  of 
the  profession  and,  as  I  should  think,  all  those  who  exer- 
cise any  office  whatever,  a  practical  immunity  to  contemn 
the  inferior  courts.  As  to  WinJcleman^s  case  (60  HI.  4W)) 
which  is  relied  upon  by  the  plainliflf  in  error,  it  is  to  be 
observed  that  the  order  complained  of  here  goes  no  further 
than  to  suspend  Mr.  Butler  from  practice  until  he  should 
pay  the  trifling  fine  imposed ;  whereas  in  the  case  referred 
to,  the  suspension  was  perpetual.  In  that  case,  too,  the 
order  extended  itself  to  aU  the  courts  of  the  circuit,  in  which 
respect,  inasmuch  as  the  attorney  was  not  admitted  in  that 
court,  the  order  was  too  extensive.  Stephens  v.  Hill^  10 
M.  &  W.  33.  Here  the  suspension  was  only  in  the  particu- 
lar court  wherein  the  contempt  was  committed,  and  for  the 
exercise  of  the  power  in  this  extent  the  case  last  cited  is 
authority,  and  WivJcUTnarC 8  case  does  not,  as  I  think,  con- 
flict with  it. 

I  am  not  prepared  to  concede  that  we  may  not,  upon  writ 
of  error,  review  the  sentences  of  the  inferior  courts  in  pro- 
ceedings for  contempts ;  nevertheless,  as  we  are  agreed  that 
no  error  intervened,  and  the  result,  so  far  as  the  plaintiflF  is 
concerned,  is  the  same,  I  unite  with  Mr.  Justice  Belford  in 
the  order  to  discontinue  the  writ  of  error. 

Writ  dismissed. 


Talpet  v.  Doakb  et  al. 

8B0XJBITT  roB  ootm  —  upon  tuing  out  a  writ  qf  error  from  thlB  oonrt  to  a  dli^ 
trlct  court,  a  non-resident  of  the  territory  must  gl^e  flecnrity  for  ooata,  as 
veqnlied  by  the  statute.    R.  S.  153. 


Digitized  by 


Google 


1874-]  Talpbt  v.  Doanb  et  al.  299 

Srrar  to  DUMct  Courts  Ara^aihoe  Oowdy. 

Mr.  ChakTiTM,  of  counsel  for  defendants  in  error,  now 
moyed  to  dismiss  the  writ  because  the  plaintiff,  being  a 
non-resident,  had  not  filed  a  bond  for  costs,  as  required  by 
chapter  19,  IL  S.  An  affidavit  was  filed  in  support  of  the 
motion. 

Mr.  L.  B.  Fbakos,  contra. 

BicLFOED,  J.  The  motion  to  dismiss  is  founded  on  an 
affidavit,  wherein  it  is  averred  that  at  the  date  of  suing  out 
the  writ  the  plaintiff  in  error  was  a  non-resident  of  the  ter^ 
ritory  of  Colorado,  and  that  no  cost  bond  had  been  filed,  as 
provided  by  law.  There  is  another  statement  in  the  affida- 
vit **That  Talpey  left  said  territory  in  the  month  of  Novem- 
ber, A.  D.  1872,  as  this  affiant,  on  diligent  inquiry,  has  been 
informed  and  believes  to  be  true,  and  has  never  since  re- 
turned." It  is  objected  that  this  averment  is  not  sufficient 
to  put  the  plaintiff  to  the  proof  of  his  residence.  Conceding 
that  it  is  so,  still  the  first  averment  is  clear  and  unequivocal, 
and  the  effect  is  not  impaired  by  what  follows.  The  last 
may  be  treated  as  mere  surplusage.  The  suing  out  of  a  writ 
of  error  is  the  commencement  of  a  new  suit,  and  the  plain- 
tiff, if  a  non-resident,  must  file  a  cost  bond  before  he  can 
acquire  a  standing  in  court.  Ripley  v.  Morris^  2  Gilm.  381. 
The  plaintiff  has  filed  no  counter  affidavits,  disputing  the 
allegation  of  non-residence,  but  rests  his  defense  to  the  motion 
on  the  insufficiency  of  the  affidavit.  In  this  case  he  has 
leaned  on  a  broken  reed.  It  was  suggested  that  inasmuch 
as  the  record  was  filed  in  the  supreme  court  on  the  28th  of 
March,  1872,  the  commencement  of  the  suit  must  be  held  to 
date  from  that  day,  and  that  this  affidavit  does  not  show  the 
noa-residence  of  the  plaintiff  at  that  time.  In  answer  to  this 
suggestion  it  is  sufficient  to  say  that  it  is  the  suing  out  of 
the  writ,  and  not  the  filing  of  the  record,  that  is  regarded  as 
the  commencement  of  the  suit.  It  is  the  writ  that  puts  the 
machinery  of  the  court  in  motion.    The  writ  sustains  a  rela- 


Digitized  by 


Google 


800  MuRLET  V.  Ennis.  [Feb.  T., 

tion  to  the  record  somewhat  similar  to  that  of  a  summons  to 
a  bill  in  chancery,  or  a  declaration  at  law.  The  issaing  out 
of  either  is  the  first  process  of  the  courts  the  first  step  taken 
in  the  cause.  Motion  attowed. 

8ECUBITT  FOB  C06T8  MUST  BB  omsT  OB  ooiiuttencli«  aa  metkm  or  mOna  out  s  wHt  of 
eiTor.  The  statate  la  mandatory  and  allows  the  court  do  dlKretlont  mieyirQNtrf  8  O0IQ.8U 
£dgar  ».  A  &  JIf.  Oo,  v.  Taylor,  10  Colo.  112.  ^^ 


MUBLBY  t.  EnITIS. 

BnnBncs — efeet  $/  admiuhns.  A  def endant't  tdmMLtm  of  a  fiwt  la  nol  eon- 
doiiTe  upon  him,  bat  U  is  to  be  weighed  by  the  J1117  in  connection  with  aU 
other  evidence  in  the  case. 

Pleadinq  Ain>  EYiDENCB — fnust  correspond.  If  tne  plaintiffhaa  not  declared 
for  money  paid  to  the  use  of  defendant  he  cannot  hare  Judgment  theiefor. 

STATirrB  OF  FRAUDS — Offr&enunt  to  loeaU  lod$  dam§.  An  afreement  between 
two  or  more  pereona  to  explore  the  public  domain  and  diaoorer  and  locate 
lodes  lor  the  joint  benefit  of  all  is  not  within  the  statue  of  frauds  (R.  S. 
887),  and  it  is  not  necessary  that  it  should  be  written. 

Lode  claims — may  he  located  hy  an  agent  Any  dtiien  who  to  entitled  to  lo- 
cate a  lode  on  the  public  domain  may  perform  all  necessaij  acta  of  appro- 
priation and  development  through  the  agency  of  others. 

Lode  ohime — Um»  allowed  to  perfect  location.  Upon  discovering  a  lode  the 
locator  is  entitled  to  a  reasonable  length  of  time  in  which  to  perfect  the 
development  which  the  local  law  reqnirea  of  him  * 

Mature  of  inchoate  right  pending  detdopment  of  claim.  While  holding  pos- 
session  tat  the  purpose  of  making  the  development  required  by  law.  die 
locator's  light  to  the  lode  is  complete  and  it  cannot  be  conveyed  except  by 
deed. 

It  may  nevertheless  be  lost  by  abandonment  or  by  voluntarily  yielding  the 
possession  to  another,  which  Is  the  same  thing. 

And  so  If  the  locator  admit  another  to  the  posaeseion  with  him,  thJa  wiU 
amount  to  an  abandonment  jpro  ianto  and  a  retaking  by  the  party  admit- 
led  upon  which  they  will  become  interested  In  the  lode  Jointly  or  other- 
wise, according  to  the  terms  of  their  agreement. 

In  these  particnlars  the  rule  is  the  same  when  applied  to  the  reloeatleii  of  aa 
abandoned  claim. 

AasxmPBrr — for  money  receitedon  sale  of  lode.  If  one  wlio  is  in  possession 
of  a  lode  holding  for  himself  and  another  make  sale  of  the  property,  the 
latter  may  bring  ejectment  against  the  purchaser  for  his  part  or  he  may 
affirm  the  sale  and  ^e  his  associate  In  assumpsit  for  his  part  of  tiie  pur- 
chase-money. 

<  Bf  the  aot  of  1074  (10  Seas.  187),  the  dUooverar  Is  allowed  stztf  dais  la  wblek  la  siDft 
a  dliooTenr  shaft. 
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W^^may  he  abandoned  because  of  failure  to  perform  eondttian,  U  two 
^^  tgTM  witli  a  tUrd  to  faTaisk  neceenrj  supplies  to  the  latter  as 

7^  ^kme  rfiall  be  required,  lor  discovering  and  locating  lodes  for  the 
joint  benefit  of  all,  the  latter  maj  treat  this  as  a  condition  precedent,  and 
opon  iailore  to  famish  the  sappUes,  Le  maj  abandon  the  enterprise,  or  he 
may  proceed  to  discover  and  locate  lodes  in  his  own  right,  without  legard 
to  the  centrBCt. 

Error  to  Probate  Courts  Clear  Creek  County* 

Tex  declaratioii  contained  the  common  counts  for  goods 
flold  and  delivered ;  for  work  done  and  materials  f umisiied ; 
for  money  loaned ;  for  money  received  by  defendant  for  use 
of  plaintiff ;  for  interest ;  for  money  found  to  be  due  upon  an 
aoconnt  stated.  There  was  no  count  for  money  paid  to  the 
oae  of  defendant  At  the  larial,  Ennis,  the  present  defend- 
ant in  error,  who  was  then  plaintiflf,  gave  evidence  tending 
to  prove  an  agreement  between  Marley,  the  plaintiff  in  error, 
006  Thompson  and  himself,  by  which  Murley  was  to  pros- 
pect for  lodes,  and  the  others  were  to  furnish  provisions  and 
other  supplies  to  him ;  thal^  under  this  arrangement,  Murley 
took  possession  of  the  St  Joe  lode,  which  had  been  previ- 
ously located  and  abandoned  by  other  parties ;  that,  by  the 
terms  of  their  agreement,  each  was  to  have  one-third  of  all 
locations  made  by  Murley ;  that  Ennis  and  Thompson  fur- 
nished to  Murley  about  $200  worth  of  provisions  under  this 
arrangement ;  that  Murley  afterward  sold  and  conveyed  the 
St  Joe  lode  to  one  McAfee  and  received  therefor  about 
$960 ;  that  Murley  afterward  promised  to  pay  plaintiff  one- 
third  of  the  money  so  received  from  McAfee,  and  gave  to 
plaintiff  an  order  on  McAfee  for  $310,  being  a  portion  of 
the  said  purchase-money ;  that  this  order  was  returned  to 
Murley  with  the  request  that  he  would  collect  the  same. 
The  plaintiff  j^ve  further  evidence  to  show  that  in  the  year 
1888,  at  Murley's  request,  he  paid  to  one  Morgan  the  sum 
of  $70.  The  defendant  gave  evidence  controverting  that 
offered  by  the  plaintiff,  which  it  is  unnecessary  to  repeat 
The  court  charged  the  jury  as  follows :  , 

*  Voiey  T.  9feMiipwii,  praMntlnc  the  Vke  fscto  «d4  rallaci  of  tk«  «oiiit,tf«i  i» 
nntftfortheMiiw  reMOPi. 
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1.  If  the  jury  believe,  from  the  evidence,  that  Murley 
did  have  an  accounting  with  Ennis,  and  give  him  an  order 
for  the  amount  as  due  on  the  sale  of  the  St  Joe  lode,  and 
such  order  not  paid,  he  is  now  estopped  from  denying  his 
liability  lo  Ennis,  unless  by  subsequent  payment. 

2.  This  is  a  civil  suit ;  therefore,  the  jury  will  be  governed 
by  the  weight  or  preponderance  of  evidence  in  determining 
whether  or  not  the  defendant  is  indebted  to  the  plaintiff. 

3.  *'  If  the  jury  believe,  from  the  evidence,  that,  at  the  time 
the  alleged  .contract  for  prospecting  was  made,  Murley 
was  in  possession  of  St  Joe  lode,  and  that  this  St  Joe 
lode  was  not  included  in  that  arrangement,  then  the  jury 
should  find  for  the  defendant.  But  admissions  of  the  de- 
fendant, as  to  any  portion  of  the  sale  money  belonging  to 
the  plaintiff,  is  good  evidence  to  prove  that  the  lode  was 
included  in  the  alleged  contract" 

4.  "The  court  instructs  the  jury  that  a  contract  broken, 
releases  the  other  party  from  its  terms  ;  and  if  they  believe 
that  the  plaintiff  and  defendant  did  enter  into  some  kind  of 
a  contract  or  arrangement  for  prospecting  or  working  any 
mining  property,  and  that  the  plaintiff  did  not  carry  out 
his  portion  of  said  contract,  then  the  defendant  is  released 
from  the  operations  of  any  such  contract,  but  if  afterward 
there  was  a  settlement  and  accounting  between  the  parties, 
and  settlement  made  as  to  the  matters  relating  to  such  con- 
tract, and  the  defendant  acknowledged  his  indebtedness  to 
the  plaintiff,  then  the  defendant  is  bound  by  such  account- 
ing and  such  agreement 

6.  "  The  court  instructs  the  jury  that  a  contract  between 
the  plaintiff  and  defendant  to  prospect  in  partnership,  for 
mines,  gives  the  plaintiff  no  right  to  or  interest  in  mines 
previously  discovered  and  owned  by  defendant,  unless 
afterward,  or  at  the  time  the  contract  was  made,  such  mines 
were  included  in  such  contract" 

6.  *'If  the  jury  believe,  from  the  evidence,  that  in  the 
spring  of  1867  the  defendant  and  plaintiff  entered  into  an 
arrangement  for  prospecting,  and  were  to  share  in  the  pro- 
ceeds, this  gives  the  plaintiff  no  right  to  or  interest  in  prop- 
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erty  subseqaently  foirnd  by  defendant,  unless  he,  the  plain- 
tiff carried  oat  his  part  of  the  agreement." 

7.  "If  the  jury  believe,  from  the  evidence,  that  the  de- 
fendant is  indebted  to  the  plaintiff  fo  money  on  account  of 
8al«  of  St  Joe  lode,  then  the  plaintiff  is  entitled  to  interest 
at  ten  per  cent  per  annum  from  the  date  of  settlement  about 
the  matter  with  plaintiff  to  the  present  date." 

8*  "If  the  jury  believe,  from  the  evidence,  that  Murley  is 
indebted  to  Ennis  for  money  paid  to  Morgan,  as  attorney, 
then  Ennis  is  entitled  to  interest  on  the  same  from  the  time 
the  money  was  paid,  to  this  date,  at  ten  per  cent  per  annum." 

To  the  giving  of  which  said  instructions  (except  the  6th), 
by  the  court,  and  to  the  giving  of  each  of  them,  the  defend- 
ant then  and  there  excepted. 

The  jury  found  for  the  plaintiff,  and  judgment  was  given 
on  the  verdict 

Mr.  Hugh  Sutler,  for  plaintiff  in  error. 

Messrs.  Post  &  Cotjltbb,  for  defendant  in  error. 

WiBLLS,  J.  We  are  of  opinion  that  the  supposed  account- 
ing and  promise  to  pay  referred  to  in  the  first  instruction, 
which  was  given,  amounted  to  no  more  than  an  admission  of 
liability,  and  was  entitled  to  only  such  consideration  as  the 
Jury  might  see  fit  to  accord  to  it  Id  view  of  the  other  testi- 
mony. If,  in  truth,  Ennis  had  no  interest  in  the  proceeds  of 
the  lode  in  question,  then  the  alleged  promise  was  without 
consideration  and  void,  but  by  this  instruction  the  jury  are 
required  to  give  it  conclusive  effect ;  the  fourth  asserts  sub- 
stantially the  same  proposition.  The  eighth  authorizes  the 
jury  to  allow,  in  the  computation  of  plaintiff's  damages, 
interest  upon  a  sum  of  money  said  to  have  been  paid  plain- 
tiff to  defendant's  use;  the  declaration  contained  no  allega- 
tion under  which  even  the  principal  sum  so  paid  could  be 
recovered.  Other  points  in  the  charge  of  the  court  are  per- 
haps liable  to  exception,  but  for  the  error  mentioned  the 
judgment  must  be  reversed* 
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Inasmuch  as  the  cause  must  be  tried  again^  it  will  be 
best  that,  for  the  guidance  of  the  lower  court,  we  express 
ourselves  upon  the  substantial  questions  which  were  agi- 
tated upon  the  former  trial. 

If  two  or  more  go  into  the  public  domain  together  to 
search  and  explore  for  mines,  with  the  agreement  to  occupy 
and  develop  such  discoveries  as  may  be  made  for  the  joint 
benefit,  and  such  discovery,  development  and  joint  occu- 
pation follow,  it  is  clear  that  while  each  explorer  becomes 
invested  with  his  due  share  and  estate  in  the  premises,  no 
provision  of  the  statute  of  frauds  is  violated.  The  8th 
section,  which  was  relied  upon  in  argument,  applies  strictly 
to  contracts  of  sale.  But,  in  the  case  supposed,  neither  of 
tiie  parties  has,  at  the  date  of  the  association,  any  interest  or 
estate  which  can  be  the  subject  of  sale,  and  the  contract  of 
association  does  not  contemplate  that  either  shall  part  with 
any.  Nor  does  the  interest  or  estate  which  is  afterward 
acquired,  vest  or  inure  by  virtue  of  the  agreement,  but  by 
the  occupation  and  appropriation  alone.  The  terms  of  the 
association  may,  it  is  true,  be  referred  to,  to  ascertain  the 
respective  rights  and  interests  of  the  occupants  when  con- 
troversy arises  as  to  these,  but  this  does  not  at  all  impair 
the  force  of  the  last  proposition.  Each  associate  is  the 
agent  of  all  the  others,  and  every  act  done  by  either  about 
the  joint  adventure  is  the  act  of  all.  In  such  case,  as  in  the 
case  of  partnership  transactions,  the  effect  of  the  contract 
of  association  is  simply  to  fix  the  terms  of  the  agency  and 
to  determine  how  far  each  may  be  said  to  act  for  himself, 
and  how  far  for  his  •  co-adventurers.  Such  contract  of 
association  is  merely  the  creation  of  an  agency  in  each  of 
those  contracting,  and  is  no  more  a  violation  of  law  than  a 
contract  of  partnership  or  association  in  any  lawful  calling. 
The  contract  of  association  is  equally  valid,  although,  by 
the  terms  thereof,  one  of  the  associates  is  to  conduct  the 
exploration  and  perform  the  work  of  development,  white 
the  others  provide  and  furnish  the  supplies  necessary. 
Any  citizen  entitled  to  avail  himself  of  the  privileges  con- 
ferred by  the  acts  of  congress  in  this  behalf  may  well 
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appoint  an  agent  to  do  for  him  all  that  he  might  do  in  hia 
oim  person.  The  act  of  appropriating  and  developing  the 
mineral  deposits  of  the  public  domain  may  as  well  be  per- 
formed by  another  as  by  the  appropriator.in  his  own  per- 
son.   Oate  y.  McBrayer^  18  Cal.  583. 

Bnt  if  one  acting  for  himself  alone  discovers  in  the  public 
domain  a  mineral  deposit,  such  as  mentioned  in  the  acts  of 
oongr^s,  he,  by  virtue  of  his  discovery,  merely  becomes 
entitled  to  a  reasonable  length  of  time  in  which  to  perfect 
the  development  which  the  local  law  requires  of  him  ;  and 
in  the  meantime  he  must  be  permitted  to  retain  the  posses- 
sion of  the  premises  without  interference.  His  right  while 
he  proceeds  with  the  work  of  development  is  as  absolute  as 
after  the  development  is  completed. 

The  same  is  true  where  one  enters  upon  a  mine  previously 
discovered,  and  to  which  the  discoverer  has  lost  his  right  by 
iiEuIing  to  make  the  development  required  by  the  law ;  from 
the  moment  of  commencing  the  labor  of  development  with 
the  bona  fide  purpose  to  complete  it,  and  so  appropriate  the 
mine,  the  party  has  a  possession  in  fact,  and  for  the  time 
being  a  right  to  retain  that  possession.  And  this  right  is, 
perhaps,  such  an  interest  in  land  as  cannot  be  contracted  for 
or  disposed  of  without  writing.  Brown  on  Stat,  of  Frauds, 
§231.  JN'evertheless,  it  may  be  lost  by  an  abandonment,  as 
all  must  agree  ;  for  the  right,  while  absolute  in  the  present, 
exists  as  to  the  future  only  upon  condition  that  the  occu- 
pant sball  perfect  the  improvement  which  the  law  requires, 
proceeding  with  reasonable  diligence  therein ;  go  that  if  he 
desert  the  premises,  though  but  for  a  moment,  with  intent  not 
to  lesume  his  labors,  his  right  is  gone.  So  if  without  writ- 
ing he  yield  up  the  possession  to  another,  the  right,  which 
before  was  in  him,  passes  to  his  successor  in  possession  ;  or 
rather  the  right  of  the  first  occupant  is  gone  by  abandon- 
ment; and  by  virtue  of  his  occupancy  a  new  right  has 
arisen  in  him  who  succeeds.  And  so,  if  the  first  occupant, 
while  his  right  is  still  incipient,  admit  another  into  posses 
aion  with  him,  upon  the  agreement  that  the  labor  of  devel- 
opment shall  be  performed  by  the  two  for  their  common  ben- 

VoL.  II.— 39 
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efit,  this  amounts  to  an  abandonment  pro  tarUoy  and  if  the 
development  be  afterward  perfected  by  their  joint  labors^  the 
better  right,  which  is  thereby  acquired,  inures  to  the  two 
jointly.  The  case  is  not  different  where  the  first  occupant, 
pending  the  labor  of  development,  agrees  for  a  considera- 
tion to  proceed  therewith  for  himself  and  another  jointly, 
for  such  undertal^ing  amounts  to  an  abandonment  as  to 
such  interest  in  the  premises  as  he  agrees  shall  inure  to  that 
other,  and  creates  an  agency,  also,  whereby  every  blow 
thereafter  stricken  is  the  act  both  of  him  and  of  his  asso 
ciate.  The  law  will  not  permit  him  to  put  oflf  the  agency 
which,  for  a  valuable  consideration,  he  has  assumed.  From 
the  moment  of  entering  into  such  an  agreement  his  occu- 
pancy is  not  only  his  but  another's  also ;  and  the  right 
given  thereby  is  given  to  both.  And  if  one  so  occupying 
for  himself  and  another  afterward  avail  himself  of  his 
sole  possession  to  turn  the  estate  into  money,  his  associate* 
may  either  bring  ejectment  against  the  purchaser  for  his 
interest  and  share  in  the  realty,  or  may  at  his  election 
affirm  what  has  been  done,  and  treat  the  money,  or  so 
much  thereof  as  may  be  proportionate  to  his  interest  an 
the  premises,  as  money  received  to  his  use,  in  which  case, 
even  without  any  express  promise,  assumpsit  will  lie 
therefor.  But  here  there  was  evidence  of  an  express 
promise,  which  certainly  rests  upon  sufficient  considera* 
tion.  The  defendant  below  gave  evidence  tending  to 
show  an  omission  by  plaintiff  and  Thompson  to  provide 
the  supplies  for  which,  by  the  terms  of  the  contract,  they 
had  become  bound.  As  to  this  phase  of  the  case,  the  rights 
of  the  parties  would  seem  to  depend  upon  the  following 
considerations:  If,  by  the  understanding  of  the  parties, 
Ennis  and  Thompson  were  to  provide  all  supplies  necessary 
to  the  prosecution  of  the  work  of  development  upon  the 
lode,  as  the  same  might  from  time  to  time  be  required,  then 
performance  upon  their  part  was  a  condition  precedent  to 
the  obligation  of  Murley  to  perform;  and  their  failure 
would,  it  would  seem,  authorize  him  to  treat  the  whole 
adventure  as  abandoned.    He  might  then  lawfully  desert 
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the  work  and  proceed  about  his  other  affairs;  or,  inasmuch 
as  the  default  of  Ennis  and  Thompson  conld  not  have  the 
effect  to  compel  him  to  abandon  his  right  in  the  premises, 
he  might,  with  eqnal  propriety,  proceed  with  and  perfect 
the  development  of  the  lode  upon  his  own  account.  And 
if  he  did  so,  plaintiff  cannot  be  heard  to  insist  upon  any 
benefit  under  the  contract,  which  he  himself  had  voluntarily 
abandoned.  Whether  plaintiff  might  lawfully  claim  in  such 
case  to  be  remunerated  for  what  supplies  were  famished 
under  the  contract,  it  will  probably  not*  be  necessary  to 
inquire,  inasmuch  as  all  the  evidence  tending  to  show  a 
default  on  the  part  of  the  plaintiff,  tends  also  to  show  that 
the  defendant,  before  this  action,  had  repaid  all  advances 
made,  and  the  jury  will  probably  acceptor  reject  it  in  whole. 
What  has  been  said  seems  to  be  a  sufficient  expression  of 
the  views  of  this  court  upon  all  the  questions  likely  to  arise 
in  the  second  trial. 
The  judgment  is  reversed,  and  the  cause  remanded.  Reversed. 

•I.  }f*^  Claims —AoRKnfMTT  to  T^xjat*.  — An  agreement  between  Bevexnl  to  engaffa  In 
tDebmiliiem  of  proepectbur  for  and  developing  lode  mining  property  for  tbe  joint  nae  ana  bene- 
fit  of  all  Is  like  a  partnership,  making  each  the  ngent  of  tbe  others  In  the  proeecntion  of  the 
Jolot  sdventnre:  Lawrence  v.  Jiobinmi,  4  Colo.  677;  Meagher  v.  Becd^  U  Colo.  S56L 


Roop  V.  Delahatb  et  al. 

^liiAinHO — QlegcMty  of  note  mads  in  foreign  State,  To  a  dedar&tlon  on  a 
promiflflOTj  note,  a  defense  tliat  the  note  was  made  in  a  foreign  State,  npon 
a  consideration  which  was  Toid  under  a  law  of  that  State,  should  be  spec- 
ially pleaded,  and  it  cannot  be  received  under  the  general  issue. 

PlACncx — when  of^eetion  should  be  mads.  That  an  issae  of  fact  was  deter- 
mined by  the  Jury  against  the  eyidence,  if  not  relied  on  as  a  ground  for 
new  trial  in  the  court  below,  cannot  be  urged  in  this  court. 

Plku>iho  —  immatsrialisstts.  To  a  plea  that  a  promissory  note  was  given 
for  intoxicating  liquors,  sold  in  contravention  of  a  statute  of  the  State  of 
Iowa,  the  plaintiff  replied  that  by  a  certain  other  statute  of  that  State  cer- 
tain persons  who  should  give  bonds  and  obtain  from  the  county  judge  a 
permit  were  aUowed  to  seU  intoxicating  liquors  for  purposes  therein  named, 
and  that  tbe  plaintiffs  procured  from  the  eireuit  court  a  license  to  buy  and 
ieU,  under  and  by  virtue  of  which  the  intoxicating  Hquors,  which  were  the 
eottsideratlon  of  said  note,  were  sold  to  the  defendant  The  defendant 
rejoined  that  the  said  Uquon  were  not  sold  by  virtue  of  the  said  permit, 
nor  for  the  purposes  for  which  the  same  was  granted.  Held,  that  the 
i»ue  waa  immaterial. 

PlACncB  — M&tfn  repleader  may  be  atoarded.  If,  of  several  issues,  one  Is 
inunaterlal  and  others  are  good,  a  repleader  will  not  be  awarded. 
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Brror  to  Probate  Courts  Arapahoe  CourUy. 

In  the  first  and  second  counts  of  the  declaration  the  plain- 
tiffs declared  upon  a  promissory  note  for  $451.69,  dated  Jan- 
uary 5, 1871,  payable  sixty  days  after  date.  The  declaration 
also  contained  the  common  counts  ;  to  this  the  defendant,  the 
present  plaintiff  in  error,  pleaded,  first,  the  general  issue ; 
second,  that  on  the  23d  of  December,  1870,  at  Burlington, 
in  the  State  of  Iowa,  against  the  form  of  the  statute  of  the 
said  State  of  Iowa,  it  was  corruptly  agreed  between  plain- 
tiffs and  defendant  that  plaintiff  should  sell  to  defendant  a 
quantity  of  spirituous  liquors,  and  that  defendant  then 
bought  such  liquors  and  gave  the  promissory  note  in  suit 
therefor  ;  that  the  said  sale  was  in  violation  of  an  act  of  the 
general  assembly  of  the  State  of  Iowa,  which  was  set  forth 
in  the  plea,  and  certain  exceptions  in  the  statute  were  nega- 
tived in  the  plea.  To  the  second  plea  the  plaintiff  replied, 
first,  that  the  said  statute  in  the  said  plea  set  forth  was  not 
at  the  time  of  the  giving  of  the  note  in  the  declaration  men- 
tioned, and  when  the  said  goods  described  in  said  plea  were 
sold,  in  force,  and  concluded  to  the  country ;  second,  that 
said  statute  in  said  plea  mentioned  had  been  amended, 
which  amendments  were  set  forth  in  the  replication,  and 
thereby  authority  was  conferred  upon  the  county  judge 
to  grant  permits  to  persons  who  were  not  engaged  in  certain 
kinds  of  business  and  who  should  comply  with  the  law  in 
respect  to  the  giving  of  bonds  and  other  formalities  to  buy 
and  sell  intoxicating  liquors  for  mechanical,  medicinal,  ool? 
inary  and  sacramental  purposes.  And  the  plaintiffs  averred 
that  in  pursuance  of  said  acts  they  obtained  and  pro- 
cured a  permit  to  sell  intoxicating  liquors  from  the  circuit 
court  of  the  county  of  Des  Moines  in  the  State  of  Iowa, 
which  permit  was  set  out  in  the  replication  and  appeared  to 
be  from  the  circuit  court,  attested  by  the  seal  of  that  court 
And  the  said  plaintiffs  averred  that  the  said  liquors  in  the 
said  second  plea  mentioned,  and  for  which  the  note  described 
in  the  declaration  was  executed,  were  sold  by  the  plaintiib 
to  the  defendant  under  and  by  virtue  of  the  said  p^mit 
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The  defendant  rejoined  that  said  liquors  and  goods  men- 
tioned in  the  said  second  plea  were  not  sold  by  the  plain* 
tills  to  him  under  and  by  virtue  of  the  said  permit  in  said 
replication  mentioned,  and  for  the  puri>oses  for  which  said 
permit  purports  to  have  been  granted,  and  concluded  to  the 
oountiy.  Upon  this  rejoinder  and  the  first  replication  and 
upon  the  general  issue,  issue  was  joined  and  the  caase  was 
broTight  to  trial  before  a  jury. 

At  the  trial  much  evidence  was  given  relating  to  the  sale 
of  liquors,  upon  which  it  was  alleged  that  the  note  was 
given,  and  the  statutes  referred  to  in  the  pleadings  were  put 
in  evidence. 

In  a  motion  for  new  trial  the  defendant  relied  upon  mat- 
ters relating  to  the  charge  of  the  court  to  the  jury,  but  no 
objection  was  made  to  the  finding  upon  the  ground  that  it 
was  opposed  to  evidence.  The  plaintiff^  had  judgment  and 
Qie  defendant  sued  out  this  writ  of  error. 

Messrs.  Bbldek  ft  Powers,  for  plaintiffs  in  error. 

Messrs.  Hornsb  ft  Harmon,  for  defendant  in  error. 

Wells,  J.  The  conclusions  to  which  we  have  arrived 
in  respect  to  the  pleadings  upon  which  the  other  issues  in 
tWs  case  were  found  seem  to  render  it  necessary  to  consider 
whether  the  circumstance  upon  which  the  defense  was 
baaed,  to  wit,  the  alleged  invalidity  of  the  promissory  note 
declared  upon,  may  be  shown  under  the  general  issue.  In 
general,  the  defense  of  illegality  may  be  made  under  this 
plea,  but  here  the  alleged  illegality  consists  in  a  violation 
of  a  statute  of  a  foreign  jurisdiction,  which  presents  a 
somewhat  different  question,  and  one  upon  which  the 
authorities  are  not  numerous.  In  Smith  v.  WhittaTcer^  23  111. 
368,  where,  under  the  plea  of  non  assumpsit^  the  de- 
fendant to  an  action  upon  a  promissory  note  attempted  to 
show  thatthe  instrument  was  made  in  a  foreign  State,  and 
ttiat  the  rate  of  interest  reserved  therein  was  greater  than 
that  allowed  by  the  statute  of  the  foreign  State,  it  was  held 
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inadmissible.  ^'The  provisions  of  a  foreign  law,"  say  the 
court,  "is  a  fact  which  must  be  pleaded."  The  same  rule 
was  applied  in  Maso76  v.  Dousay^  36  IlL  426,  where,  in  an 
action  upon  a  parol  acceptance  of  a  bill  of  exchange,  the 
defendant,  under  the  plea  of  rion  assumpsit^  attempted  to 
show  that  the  question  of  his  liability  was  governed  by  the 
law  of  another  State,  and  that  under  the  statute  of  that 
State  a  parol  acceptance  was  invalid.  These  are  the  only 
reported  cases  which  have  come  to  our  notice,  wherein  the 
precise  question  now  under  consideration  was  presented. 
Decisions  upon  a  somewhat  analogous  question  are  not, 
however,  wanting.  In  Faut  v.  Miller^  17  Gratt.  67,  which 
was  an  action  of  debt  upon  a  Maryland  contract,  the 
supreme  court  of  Virginia  held  that  a  special  plea  of  usury 
was  defective  in  not  setting  forth  what  the  law  of  Maryland 
was.  In  Chumasero  v.  Gilbert^  24  HI.  294,  the  plaintiff, 
who  declared  upon  a  promissory  note,  payable  in  New  York 
city,  attempted  to  recover  interest  according  to  the  law  of 
New  York ;  but  this  was  held  inadmissible,  the  declaration 
not  having  set  forth  the  law.  In  HoVraes  v.  BougTiton^  10 
Wend.  76,  the  defendant  plead  former  recovery  for  tlie 
same  cause  of  action  in  the  county  court  of  Rutland  county, 
Vermont,  and  certain  proceedings  in  execution  thereon 
which  were  averred  to  be  **  according  to  the  laws  of  the  State 
of  Vermont,  and  fully  authorized  thereby."  On  demurrer 
it  was  held  that  the  proceedings  under  the  execution  upon 
the  Vermont  judgment  not  being  according  to  the  common 
law,  the  plea  was  defective  for  not  setting  forth  the  law  of 
that  State  by  which  it  was  authorized.  The  decision  in  this 
case  is  based  upon  the  authority  of  Colldh  v.  Keith^  2  East, 
261,  and  Walker  v.  Maxwell^  1  Mass.  103.  To  the  same 
effect  are  the  cases  of  Peck  v.  Hibbard,  26  Vt.  268,  and 
Bingham  v.  Earl  WormingtoUy  3  M.  G.  &  S.  1^3.  Upon  prin- 
ciple it  would  seem  that  where,  as  in  this  case,  the  plaintiff 
declares  specially  upon  a  contract  which  the  defendant 
would  avoid  as  in  contravention  of  the  law  of  another  State, 
he  ought  to  plead  specially  the  fact  that  the  contract  waa 
made  abroad,  and  show  the  law  of  the  foreign  jurisdiction* 
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The  declaration  in  such  case  sufficiently  advises  him  ol 
the  particular  contract  which  is  the  foundation  of  the 
action.  He  is  enabled,  therefore,  to  set  forth  the  foreign  law, 
tender  an  issue  thereon,  and  prepare  himself  to  maintain 
that  issae.  The  rule,  therefore,  works  no  hardship  upon 
him,  whereas,  to  receive  such  a  defense  under  non  dssicmp- 
sit,  may  possibly  entrap  the  plaintiff  into  the  trial  of  an 
issue  for  which  he  is  in  no  way  prepared.  We  conclude, 
therefore,  that  the  plea  of  the  general  issue  does  not  present 
this  defense. 

The  second  plea  averred  that  before  the  said  time  when, 
etc.,  the  legislature  of  the  State  of  Iowa  had  by  a  certain 
Etatute,  which  was  set  forth,  prohibited  the  sale  of  intoxicat- 
ing liquors,  save  imported  liquors  (which  were  permitted 
to  be  sold  in  the  original  package),  and  that  the  promissory 
note  mentioned  in  the  declaration  was  given  in  consideration 
of  certain  intoxicating  liquors  sold  by  the  plaintiff  to  the 
defendant,  at  the  State  of  Iowa,  the  same  not  being  imported 
liquors,  contrary  to  the  form  of  the  statute,  etc.  To  this 
plea  the  plaintiff  replied,  first,  that  the  said  supposed  stat- 
ute was  not,  at  the  said  time  when,  etc.,  of  force  within  the 
State  of  Iowa,  and  upon  this  was  joined  the  second  issue. 
The  defendant  upon  the  trial  gave  testimony  sufficient  to 
maintain  this  issue,  which  was  not  afterward  rebutted. 
As  to  this  issue,  therefore,  the  verdict  was  against  the  evi- 
dence. But  the  defendant  did  not  bring  this  to  the  atten- 
tion of  the  court  below,  Iiis  motion  for  a  new  trial  going 
upon  other  grounds,  and  he  cannot  be  heard  to  make  this 
objection  for  the  first  time  in  this  court.  By  his  second 
replication  to  the  samo  i)lea,  the  plaintiff  averred  that  after 
the  enactment  of  the  said  supposed  statute  the  legislature 
of  the  State  of  Iowa,  by  a  certain  other  statute  amendatory 
thereto,  had  enacted  that  any  person,  not  of  certain  specified 
classes,  might  buy  and  sell  intoxicating  liquors,  for  me- 
chanical, medicinal,  culinary  and  sacramental  purposes, 
upon  first  obtaining  from  the  county  Judge  a  license  there- 
unto ;  and  that  before  the  said  time  when,  etc.,  they  had 
procured  from  the  circuit  court  a  license  to  buy  and  sell 
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for  the  purposes  aforesaid,  under  and  by  virtue  of  wbioh 
said  pennit,  the  goods  and  chattels  which  were  the  consid- 
eration of  the  said  promissory  note  were  sold  to  the  said 
defendant.  To  this  replication  defendant  rejoined  that  the 
said  goods  and  chattels  were  not  sold  by  virtue  of  the  per- 
mit, in  the  said  replication  mentioned,  nor  for  the  purposes 
for  which  the  same  was  grantedi  concluding  to  the  country ; 
and  hereon  was  joined  the  third  issue. 

By  this  rejoinder,  the  defendant  passed  by  the  allegations 
of  the  replication  as  to  the  supposed  amendments  of  the 
statute  (and  so  admits  them),  and  traverses 

1.  The  plaintiff  s  allegation  that  the  liquors  which  were  the 
consideration  of  the  note  were  sold  by  virtue  of  the  said 
permit;  and 

2.  (What  was  not  alleged,  except  impliedly)  that  they 
were  sold /or  the  purposes  mentioned  in  the  permit  Now 
it  is  doubtful  whether  the  first  point  of  the  traverse  going 
to  the  virtute  ciyus  is  not  ill  (1  Ch.  PI.  612) ;  but  whether 
well  or  ill,  inasmuch  as  the  permit  emanated  from  the  cir- 
cuit court,  which  had  no  authority  in  the  premises,  and  was 
therefore  void,  the  issue  presented  hereby  was  entirely  imma- 
terial. 

The  second  traverse  was  also  upon  an  immaterial  point ; 
for,  whether  the  liquors  were  sold  for  the  purposes  men- 
tioned in  the  statute,  or  for  other  purposes,  was  of  no  con- 
sequence, unless  plaintiff  had  the  authority  which  the  law 
required ;  or,  unless,  possibly,  either  the  plaintiffs  or  the 
defendant  had  such  license.  An  unlicensed  person  could 
no  more  sell  for  a  lawful  than  for  an  unlawful  purpose ; 
but  that  either  the  plaintiff  or  defendant  were  lawfully 
licensed  was  nowhere  allied*  As  to  both  points,  the 
issue  joined  upon  this  replication  was,  therefore,  an  imma- 
terial one  ;  and  a  verdict  thereon,  whether  for  the  plaintiffs 
or  for  the  defendant,  could  determine  nothing.  It  is  all 
one  whether  as  to  this  point  the  jury  found  in  accordance 
with  the  evidence  or  against  it,  and  inasmuch  as  all  the 
instructions  which  were  given  were  directed  to  the  contro 
versy  upon  this  issue  alone,  it  is  unimportant  whether  tlicy 
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oorrectlj  express  the  law  or  not  The  errors,  therefore,  are 
not  well  assigned.  Plaintiff  in  error  having  failed  to  present 
in  the  record  the  issne  npon  which  he  sought  to  make  his 
defense,  we  have  debated  with  some  solicitude  whether 
we  shonld  not  award  a  repleader.  Bat,  inasmuch  as  one 
material  issue,  to  wit,  that  joined  upon  the  plea  of  the 
general  issue,  was  found  for  the  plaintiff,  it  seems  from  the 
authorities  that  the  plaintiff  is  entitled  to  judgment  upon 
this,  Payne  r.  Bamet^  2  A.  K,  Marsh.  314 ;  Hartfield  v. 
PatteHy  Hemp.  271;  Pegrdm  v.  United  States,  1  Brock. 
866. 

The  judgment  must  be 

Affirmed. 


Martin  d.  Davis. 

ftiAnniQ  -*  MecuUan  qf  band.  In  a  declaration  on  a  bond,  an  averment  that 
ihe  defendant  made  liia  certain  writing  obligatory  is  sufficient  aa  to  the 
execntion  of  the  instrument. 

BoxD — toiufUarp,  A  bond  given  upon  the  removal  of  a  cause  from  a  distriot 
court  into  the  supreme  court  by  writ  of  error,  not  by  the  plaintifif  in  such 
writ,  bat  by  a  stranger  to  the  suit,  although  not  in  the  form  prescribed  by 
law,  is  valid  as  a  yoluntary  obligation. 

Srror  to  District  Courts  Arapahoe  County. 

Tins  first  count  of  the  declaration  alleges  that  the  defend- 
ant,  together  with  two  certain  other  persons,  namely :  Oscar 
D.  Cass  and  Silas  W.  Fisher,  on  the  29th  of  January,  A. 
D.  1866,  at  the  county  of  Arapahoe,  made  a  certain  writing 
obligatory,  signed  with  his  seal,  and  here  in  the  court  to  be 
produced,  and  then  and  there  delivered  the  same  to  the  said 
plamtiff,  etc.  After  setting  forth  the  penal  part  of  the  bond, 
the  condition  is  given  reciting  a  judgment  obtained  in  the 
probate  court  of  Arapahoe  county,  by  Davis,  the  obligee, 
against  Oscar  D.  Cass,  the  principal  obligor,  for  $1,082,  and 
costs  of  suit,  on  appeal  by  Cass  to  the  district  court  of  ^ 
Arapahoe  county,  and  that  the  appeal  was  dismissed  in 
Vol.  II.— 40 
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the  district  court.  The  declaration,  farther  reciting  the  con- 
dition of  the  bond,  proceeds  as  follows :  ^'  From  which  sud 
judgment  of  the  said  district  court,  the  said  Oscar  D.  Cass 
has  taken  a  writ  of  error  to  the  supreme  court  of  the  terri- 
tory of  Colorado  (meaning  thereby,  as  the  said  plaintiff 
avers,  that  the  said  Oscar  D.  Cass  has  sued  out  a  writ  of 
«rror  from  said  supreme  court  directed  to  the  said  probate 
court), "  and  following  this,  the  declaration  sets  out  the 
condition  of  the  bond  to  prosecute  the  writ  of  error  and 
pay  the  judgment,  if  the  same  should  be  affirmed.  It  is 
further  alleged  that  the  judgment  of  the  district  court  was 
affirmed  by  the  supreme  court,  and  for  breach,  that  the  said 
Oscar  D.  Cass  hath  not  paid  the  said  judgment,  etc. 

The  second  count  is  similar  to  the  first,  except  that  the 
words  in  parentheses  quoted  from  the  first  count  are  omitted, 
and  it  is  alleged  that  the  defendant  alone  made  his  writing 
obligatory,  and  it  does  not  appear  from  this  count  that  said 
Cass  in  any  manner  executed  the  same.  There  was  a 
demurrer  to  the  declaration,  which  was  overruled,  and  th© 
defendant  sued  out  this  writ  of  error. 

Messrs.  Bbowkb  &  Putkam,  for  plaintiff  in  error. 

Mr.  Alfbed  Saybb,  corUra. 

Belfobd,  J.  This  was  an  action  on  a  supersedeas  bond, 
brought  against  the  plaintiff  in  error.  The  declaration  con- 
tains two  counts.  The  first  charges  that  the  defendant, 
John  H.  Martin,  together  with  Oscar  D.  Cass  and  Silas  W. 
Fisher,  made  a  certain  writing  obligatory,  signed  with  his 
seal,  and  here  in  the  court  to  be  produced,  and  then  and  there 
delivered  the  same  to  the  plaintiff,  whereby  the  said  defend- 
ant, together  with  the  said  Cass  and  Fisher,  acknowledged 
themselves  jointly  and  severally  bound  unto  the  plaintiff 
in  the  penal  sum  of  $3,000,  etc.  The  second  count 
charges  that  the  defendant  alone  made  his  certain  wnting 
obligatory,  sealed  with  his  seal,  and  here  to  the  court 
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shown,  and  delirered  the  same  to  the  plaintiflT,  etc.  A  gen- 
eral and  special  demarrer  was  filed,  and  overruled,  and  this 
ruling  of  the  court  is  assigned  for  error.  The  special 
caoses  assigned  were  as  follows:  Firsts  the  plaintifif  avers 
that  the  said  supposed  bond  or  writing  obligatory  is  signed 
with  the  seal  of  the  said  defendant,  without  saying  or 
ayerring  that  the  said  supposed  bond  of  writing  obligatory . 
is  signed  by  him  in  his  name.  Second^  that  the  said  plaintiff 
does  not  aver  that  the  said  defendant  ever  signed  the  said 
supposed  writing  obligatory. 

The  objections  to  the  second  count  are  as  follows :  1st. 
Because  the  said  writing  obligatory  is  not  said  to  be  signed 
by  the  said  Oscar  D.  Cass.  2d.  Because  the  said  supposed 
writing  obligatory  is  wholly  without  consideration. 

In  answer  to  the  objections  urged  to  the  first  count,  it  is 
only  necessary  to  say  that  an  averment  that  the  defendant 
made  his  writing  obligatory  is  sufficient,  for  these  words 
import  of  themselves  a  complete  deed,  bond  or  specialty. 
1  cutty's  PL  364. 

In  answering  the  objections  made  to  the  second  count  a 
reference  to  the  facts  of  the  case  becomes  necessary.  Davis 
obtained  judgment  against  Cass  in  the  probate  ^3ourt,  from 
which  an  appeal  was  taken  to  the  district  court.  The 
appeal  was  dismissed.  A  writ  of  error  was  thereupon  sued 
out,  and  the  case  taken  to  the  supreme  court,  where  the  judg- 
ment was  affirmed.  Martin  executed  the  supersedeas 
bond.  Without  deciding  whether  the  party  appealing  or 
suing  out  a  writ  of  error  must  join  in  the  bond  (see  Thorn 
V.  SanagCj  1  Blackf.  62 ;  Keene  v.  Dearden^  8  East,  298), 
we  think  it  was  competent  for  Martin  to  execute  this  one. 
The  delay  of  execution  caused  by  the  filing  of  it  was  a 
sufficient  consideration  to  support  the  undertaking.  Con- 
^  ceding  that  a  bond  thus  executed  would  not  be  a  compliance 
with  the  statute,  still  it  would  be  good  as  a  common- law 
obligation. 

There  are  other  errors  assigned,  but  we  do  not  deem  them 
worthy  of  serious  attention. 

The  j  udgment  is  Affirmed. 
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Obukp  et  aL  v.  The  People. 

Phacticb  —  notice  ofpUadinffi,  A  rale  of  court  which  leqaires  tb^t  a  mem- 
ovaodum  of  pleadings  filed  in  a  caiue  ahall  be  made  la  a  book  k9p%  bj 
the  derk  lor  that  porpoBe^  is  zeaoonable  and  valid,  and  a  desuimr  fiM 
without  observing  such  rule  may  be  stricken  frcim  the  files*  and  thereupoa 
Judgment  nil  dicU  mny  be  entered  against  the  defendants 

PjJULi>mQ  —  a9erfMnt'ihat  reeognwanee  vm$  certified  and  returned.  In  a 
declarati<m  in  debt  on  a  recognizance  of  bail  after  setting  forth  that  the 
defendants  appeared  befcwe  a  justice  of  peaoe^  on  a  day  named*  and  ao- 
knowledged  themselves  to  be  indebted  to  the  people,  in  the  sum  of  $300, 
and  in  the  condition  of  the  recognizance  it  was  averred,  that "  said  recogni- 
zance was  then  and  there  taken  and  acknowledged  by  the  said  Justice  of 
the  peace,  and  afterward,  to  wit :  on  the  25th  day  of  January,  A.  D.  1873, 
by  him,  the  said  Justice,  filed  in  the  office  of  the  clerk  of  the  said  distiiei 
court,  and  became  a  matter  of  record  therein,"  etc. 

Held,  that  this  was  sufficient  to  show  that  the  recognizance  was  certified  by  the 
Justice  and  delivered  to  the  clerk  as  required  by  section  234  of  the  Crim- 
inal Code  (R.  S.  250). 

Practicb — inqueet  bif  a  jury,  in  d^t  on  recoffniMoneo*  In  debt  on  rscogid 
sanoe  of  bail,  Judgment  nil  dieit  may  be  entered  lor  the  penalty  of  the 
recognizance  without  impaneling  a  Jury  to  compute  the  amount  There 
is  nothing  for  a  Jury  to  determine. 

Bail — when  action  may  bebrouffht  against.  Upon  breach  of  the  condition  of 
a  recognizance  to  keep  the  peace,  an  action  may  be  brought  against  the 
cogniaors  prior  to  the  term  of  court  at  which  such  recognisance  is  rettm* 
able. 

Brror  to  District  Courts  Arapahoe  County. 

Action  of  debt  commenced  on  the  25th  day  of  March, 
1873,  against  Horace  Crump,  John  Crump  and  R.  R. 
McCormlck,  to  the  April  term,  1873,  of  the  district  conrt 
of  Arapahoe  county.  It  was  averred  in  the  declaration  that 
on  the  14th  of  October,  1872,  the  defendants  appeared  before 
O.  H.  Whittier,  a  justice  of  the  peace  of  the  county  of  Ara- 
pahoe, and  by  their  recognizance  in  writing  by  them  duly 
signed  and  sealed,  jointly  and  severally  acknowledged 
themselves  to  be  indebted  unto  the  said  plaintiffs  in  the  sum 
of  $300,  and  the  said  defendants  did,  then  and  there,  in,  and 
by  the  said  recognizance,  consent,  grant  and  agree  that  the 
said  sum  of  $300  should  be  levied  of  their  respective  goods 
and  chattels,  lands  and  tenements,  to  the  use  of  the  said 
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plaintifffl,  which  said  reoogniMLnoe  was  and  is  subject  to  a 
certain  condition  thereunder  written ;  which  condition  was^ 
that  if  the  said  Horace  Crump  should  personally  be  and 
apx)ear  at  the  district  courts  within  and  for  the  county  of 
Arapahoe^  aforesaid,  on  the  first  day  of  the  then  next  term 
thereof,  then  and  there  to  answer  for  the  offense  of  having 
made  threats  and  having  committed  a  breach  of  the  peace, 
and  to  do  and  receive  what  should  be,  by  the  said  court, 
then  and  there  ei\]oined  upon  him,  and  not  depart  the  said 
court  without  leave,  and  should  in  the  meantime  keep  and 
preserve  the  peace  toward  all  of  the  people  of  the  said 
territory  of  Colorado  and  particularly  toward  one  Ira 
Thompson,  then  the  said  recognizance  should  become  void, 
otherwise  should  remain  in  full  force  and  effect  The  alle- 
gation as  to  the  certificate  and  return  of  the  recognizance  is 
set  forth  in  the  opinion  of  the  court  For  breach  of  the 
condition,  it  was  averred  that  the  said  Horace  Crump  had 
not  kept  and  preserved  the  peace  toward  all  of  the  said 
people  and  toward  the  said  Ira  Thompson,  but  on  the  con- 
trary thereof,  on  the  36th  of  December,  1872,  the  said  Horace 
Crump  committed  another  breach  of  the  peace,  and  then 
and  there  made  other  threats  against  the  said  Ira  Thompson. 
The  judgment  of  the  court  was  as  follows : 

Now,  on  this  day,  come  the  said  people  of  the  territory  of 
Colcmido  by  Merrick  A.  Sogers,  Esq.,  district  attorney,  and 
the  said  defendants  by  S.E.  Browne,  Esq.,  and  T.  G.  Put- 
nam, Esq.,  their  attorneys,  also  came,  and  thereupon  comes 
on  to  be  heard  the  motion  of  said  district  attorney  for  judg- 
ment nil  dicit  against  the  said  defendants.    And  thereupon 
the  said  defendants,  move  the  court  for  leave  to  enter  upon 
the  book  kept  for  that  purpose  the  demurrer  by  them  here- 
tofore interposed  to  the  declaration  of  the  plaintiffs,  and  the 
court  bang  fally  advised  in  the  premises  it  is  considered  by 
the  court  that  the  said  motion  of  the  defendants  be  denied. 
And  it  appearing  to  the  court  that  the  said  defendants  have 
failed  to  note  in  the  book  kept  for  that  purpose  any  memo- 
randum of  the  filing  of  said  demurrer  as  required  by 
Tnh  nusibsr  1?  rtf  th«  mioa  nf  this  court,  it  is  ordered  by 
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the  oonrt  that  the  said  demarrer  be  strioken  from  the  files 
and  that  the  said  motion  of  the  district  attorney  be  bub* 
tained. 

Therefore,  all  and  ringalar  the  premises  being  seen  and  by 
the  court  here  fully  understood,  it  is  considered  by  the  court 
that  the  said  people  of  the  territory  of  Colorado  have  and 
recover  of  and  from  the  said  Norace  Crump,  John  Crump, 
and  R.  R  McCormick,  the  said  sum  of  three  hundred  dol- 
lars ($300),  the  penalty  of  the  said  recognizance  in  the  said 
plaintiffs'  writ  mentioned,  and  also  their  costs  by  them  in  and 
about  this  suit  in  this  behalf  laid  out  and  expended,  and 
have  execution  therefor. 

Messrs.  Bbownb  &  Putnam,  for  plaintiffs  in  error, 

Mr.  M.  A.  BoGEBS,  district  attorney,  for  defendants  in 
error. 

Belfobd,  J.  This  was  an  action  of  debt  on  a  bail  bond. 
From  the  record,  it  appears  that  Hiram  Crump,  on  the  14th 
day  of  October,  1872,  was  brought  before  0.  H.  Whittier,  a 
justice  of  the  peace,  on  a  charge  of  violating  the  230th  sec* 
tion  of  the  Criminal  Code.  Such  proceedings  were  thereupon 
had  that  Crump  was  required  to  enter  into  bond  for  his  ap- 
pearance at  the  ensuing  term  of  the  district  court,  and  one 
of  the  conditions  of  the  bond  was,  as  appeared  from  the 
declaration,  that  he  should  keep  the  peace  toward  all  the 
people  of  the  territory  of  Colorado,  and  particularly  toward 
one  Ira  Thompson,  who  had  preferred,  the  charge  against 
him  before  the  justice.  The  breach  assigned  in  the  declarar 
tion  is,  that  he  did  not  keep  the  peace  toward  the  people, 
and  that  he  resumed  his  threats,  etc.,  against  Thompson, 
whereby  the  condition  of  the  bond  became  forfeited. 

It  appears  from  the  record  that  on  the  8th  day  of  April, 
a  rule  was  taken  on  the  defendant  to  plead  by  the  incoming 
of  the  court  on  the  15th.  On  the  9th  a  general  demurrer  was 
filed,  and  on  the  16th  plaintiffs  moved  for  judgment  nil 
dicity  on  the  ground  that  no  notice  of  the  demurrer  was 
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filed  in  the  motion  book,  as  required  by  the  12th  rule  of  the 
court  The  defendants  filed  their  counter  motion  for  leave 
to  enter  their  demurrer  on  the  motion  book,  which  was 
denied.  And  thereupon  judgment  nil  dicit  was  awarded. 
The  action  of  the  court  is  especially  complained  of.  If  the 
plaintiffs  in  error  were  in  default  in  complyiug  with  the 
rales  of  court,  they  cannot  be  heard  here.  These  rules  are 
established  to  facilitate  business,  and  to  enable  attorneys  to 
ascertain  just  what  steps  have  been  taken  by  opposing  coun- 
sel They  are  established  for  the  farther  purpose  of  reliev* 
ing  the  ofilcers  of  the  court  from  the  constant  inquiries  that 
would  be  made  as  to  what  had  occurred  in  reference  to  the 
case  during  their  absence  from  the  room;  and  of  the  power 
of  the  court  to  make  such  rules  there  can  be  no  question. 
It  is  inherent  in  all  courts  of  record.  Snyder  v.  Buchanan^ 
8  T.  &  R.  336;  FuUetUm  v.  The  Barik,  etc.,  1  Pet.  604. 
Objections  are  taken  to  the  sufficiency  of  the  declaration, 
and  we  hare  carefully  considered  the  same.  It  is  claimed 
that  it  contains  no  averment  that  the  bond  taken  by  Whit- 
tier  was  duly  certified  by  him  to  the  clerk  of  the  district 
court  The  allegation  in  the  declaration  is  "which  said 
recognizance  was  then  and  there  taken  and  acknowledged 
by  the  said  justice  of  the  peace,  and  afterward,  to  wit,  on 
the  twenty-fifth  of  January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy-three,  by  him,  the  said 
justice,  filed  in  the  office  of  the  clerk  of  the  said  district 
court,  and  became  a  matter  of  record  therein, '*  etc.  We 
think  the  allegation  sufficient  Champlain  v.  The  People, 
2  Comst  82. 

It  is  further  claimed  that  the  court  erred  in  allowing  final 
jadgment  to  be  entered  in  the  cause  for  the  penalty  of  said 
recognizance  without  a  writ  of  inquiry,  and  without  evidence 
and  assessment  of  damages  by  a  jury.  It  may  be  said  that 
in  legal  estimation  a  penalty  is  a  debt.  In  this  case  the 
amount  of  the  debt  is  stated.  No  computation  or  assess- 
ment was  required.  There  could  be  nothing  for  a  jury  to 
determine. 
So,  too,  we  apprehend  that  a  right  of  action  accrued  to 
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the  people,  on  the  bond,  as  soon  as  there  was  a  breach  of 
the  condition,  and  the  district  attorney  coold  not  be  required 
to  wait  nntil  after  the  term  of  court  at  which  Cramp  was 
bound  to  appear  before  he  could  commence  suit,  for  the 
reason  that  one  of  the  conditions  of  tbe  bond  was  that  Cramp 
would  deport  himself  peaceably  toward  Thompson,  from 
the  time  he  executed  the  bond  until  the  final  order  in  the 
district  court  was  had.  When  he  Mled  to  do  this,  the  con« 
dition  was  broken,  and  the  right  to  bring  the  action  for  that 
breach  had  accrued. 
The  judgment  is 


Eldked  v.  Mallot. 

COHTBACT  OF  wAGBB  ^  not  enf&TceMe,  An  action  will  not  U6  on  a  odd* 
tract  to  pa]r  a  Bum  of  money  npon  the  condition  that  a  railroad  shoald  be 
bnUt  to  a  place  named,  on  or  before  20th  of  Februar/,  187L 

PromiBBory  note  muBt  be  certain  aa  to  day  of  payment. 

A  promiBe  to  pay  a  sum  of  money  upon  thn  condition  tliat  a  railroad  shonld 
be  built  to  a  place  named  on  or  hetore  20th  of  Febroaiy,  1871,  i«  not  a 
promiBBory  note,  and  ia  not  negotiable  aa  bucIl 

JSrrar  to  Probate  Caurtj  J^erson  Cormty. 
Assumpsit  upon  a  written  instrument  in  this  form: 

"  Golden  City,  Col.  Tkb.,  May  20, 1870. 

^^  Nine  months  after  date,  for  value  received,  I  promise  to 
pay  J.  A.  Eemington,  or  order,  five  hundred  dollars,  with-  i 
out  defalcation  or  discount,  at  Golden  City,  Colorado.  The  I 
consideration  of  the  above  is  that  if  the  railroad  is  com- 
pleted and  cars  running  to  a  point  inside  the  Table  Mount- 
ains, at  Golden  City,  Colorado  territory,  on  or  before  the 
20th  of  February,  A.  D.  1871,  the  above  sum  will  be  duly 
paid  to  the  before-mentioned  J.  C.  Remington  ;  otherwise 
the  obligation  to  be  null  and  void. 

"STEPHEN  BLDRED." 
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Remington  assigned  to  Gorman  and  the  latter  assigned  to 
defendant  in  error,  who  was  plaintiff  below. 

At  the  trial  several  witnesses  testified  that  the  contract 
was  given  npon  a  wager  as  to  when  the  Colorado  Central 
railroad  wonld  be  completed  to  Golden  City.  There  was 
also  evidence  to  show  that  the  road  was  completed  in  Sep- 
tember,  1870. 

The  plaintiff  had  Judgment 

Messrs.  Miller  &  Mabkhah,  for  plaintiff  in  error. 
Mr.  A.  H.  DeFbanoe,  for  defendant  in  error. 

Belfoed,  J.  Notwithstanding  the  fact  that  contracts  of 
wager  have  been  regarded  as  valid  at  common  law,  a  dispo- 
sition has  been  steadily  growing  in  all  respectable  coarts  to 
discountenance  and  ignore  them.  It  is  generally  conceded 
that  the  principle  was  engrafted  on  that  system  at  a  time 
when  but  little  consideration  was  given  to  the  subject,  and 
the  right  to  recover  in  such  cases  quite  fully  established  be- 
fore any  searching  inquiries  were  made  into  the  moral  ten- 
dencies of  the  doctrine.  While  bowing  to  the  authority  of 
Lord  Mansfield,  such  able  jurists  as  Ellekbobough  and 
Campbell  and  Le  Blano  have  declined  to  entertain  such 
cases,  while  other  judges  hare  refused  to  proceed  as  long 
as  anything  else  could  be  found  to  do,  constantly  declaring 
that  were  the  question  a  new  one,  the  rule  would  be  dif- 
ferent. 

The  manifest  disfavor  extended  to  these  contracts  by  the 
English  judges,  and  the  unremitting  efforts  that  are  being 
made  to  get  rid  of  a  rule  established  through  the  inadvert- 
ence of  their  predecessors,  convinces  me,  that  in  upholding 
these  contracts,  the  earlier  decisions  were  founded  on  a  mis- 
apprehension of  the  common  law. 

The  courts  of  this  territory  have  enough  to  do  without 
devoting  their  time  to  the  solution  of  questions  arising  out 
of  idle  bets  made  on  dog  and  cock  fights,  horse  races,  the 
speed  of  ox  trains,  the  construction  of  railroads,  the  num- 
ber on  a  dice  or  the  character  of  a  card  tliat  may  be  turned 
Vol.  n.— 41 
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up.  If  we  enter  upon  the  work  of  settling  bets  made  by 
gamblers  in  one  case,  especially  on  the  time  when  the  Colo- 
rado Central  railroad  reaches  Qolden,  or  when  it  will  reach 
G^rgetown,  we  may  despair  of  erer  finding  time  for  the 
dispatch  of,  those  weightier  matters  which  afl^  the  per- 
sonal and  property  rights  of  the  respectable  people  in  this 
territory.  If  the  gate  is  once  opened  for  this  kind  of  liti- 
gation, it  is  more  than  probable  that  we  may  be  overrun 
with  questions  arising  out  of  bets.  The  spirit  of  our  laws 
discountenances  gambling.  Penalties  are  prescribed  against 
gamingy  and  I  can  see  no  difference  in  principle  in  the  bet 
that  the  faro  dealer  will  turn  up  a  jack  the  next  turn  and 
the  bet  that  the  railroad  will  be  built  to  Table  Mountain  in 
so  many  days. 

It  would  be  an  anomaly  in  law  to  punish  a  man  for  the 
one  bet  and  reward  him  for  the  other.  The  chaxacter  of 
this  case  seems  to  be  unique  throughout.  Remington,  the 
original  payee  of  this  paper,  sold  it  to  GK>rma&  for  fif- 
teen dollars,  and  he  assigned  it  to  Malloy  for  nothing. 
The  doounient  seems  to  preserve  its  original  character 
tliroughout  all  its  stages.  It  originated  in  a  ventnre  and 
has  had  a  venturesome  carQpr.  Prom  five  hundred  dollars 
it  has  degenerated  to  zero.  Appreciating  the  regrets  of 
English  judges  over  the  establishment  of  a  wrong  rule  in 
Gi^at  Britain,  we  are  in  favor  of  making  a  correct  start 
here,  and  accordingly  hold  that  no  wagering  contract  is 
enforceable. 

There  is  another  objection  equally  fatal.  The  instru- 
ment sued  on  is  not  negotiable.  To  constitute  a  promis- 
sory note  the  money  must  be  certainly  payable,  not  de- 
pendent on  any  contingency,  either  as  to  tin>e  or  the  fund 
out  of  which  payment  is  to  be  made,  or  the  parties  by 
or  to  whom  payment  is  to  be  made.  If  the  terms  of  an 
instrument  leave  it  uncei-tain  whether  the  money  will  ever 
become  payable,  it  cannot  be  considered  as  a  promissory 
note.  In  this  case  payment  was  to  be  made  if  the  rail- 
road reached  a  given  point  at  a  given  time.  If  the  pmnt 
was  not  readied  within  the  time,  then  the  instmmcffiit  was 
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to  be  noli  and  void.  The  contingency  might  never  hap- 
pen, and  therefore  the  money  was  not  certainly,  and  at  all 
events,  payable.  The  instrument  then  lacked  an  essential 
ii^T^^ent  of  a  promissory  note/ and  consequently  was 
not  negotiable  under  the  statute.  The  fact  that  the  rail- 
road did  get  there  in  time  makes  no  difference.  It  was  not 
a  promissory  note  when  made,  and  it  could  not  become  so 
by  matter  ex  post  facto.  The  plaintiff  has  not  the  legal 
title  to  the  instrument,  and  could  not  bring  the  suit,  and 
the  defendant's  objection  to  its  introduction  in  evidence 
Aould  have  been  sustained. 

We  will  reverse  the  judgment  without  remanding  the 
cause,  and  the  plamtiff  in  error  will  recover  his  costs,  both 
hare  and  in  the  court  below.  Reversed. 

WAomnre  Cokthact^Bosx  Fipe  PoncHAftRRa  —  An  instrament  rach  m  that  riven  In 
the  principal  case,  thoQKb  void  an  between  the  parties  us  ii  wagering  contract,  would  be  good 
In  tbe  haoda  of  a  bona  Jlde  parchaser:  Boughner  v.  Meyer,  5  Colo.  75. 

lffae«nABiE4vy  ov  iNvrauMXtn. «-  To  render  Ittatrument  uevoUoible,  money  or  property 
most  be  payable  absolutely  and  at  all  events:  Carnahati  v.  Pell,  4  Colo.  194;  Jenningt  v.  Flrtt 
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PUftADnro  ^  ecmp^nanfn  iiUe  in  bill  for  injunction.  In  a  bill  to  restrain  the 
pidbftte  Judge  of  Arapaboe  county  from  selling  a  lot  in  tbe  city  of  Denver, 
mder  tbe  act  approved  Febmaiy  8,  1873,  to  provide  for  tbe  further 
•xeeation  of  tbe  trust  relating  to  the  town  site  of  the  city  of  Denver,  and 
to  ic{ga]ato  tbe  rnmo  (9  Sees.  191),  it  is  not  neceasaiy  to  set  forth  at  length 
the  title  of  complainant. 

Aitoihe  UUe,  it  is  sufficient  to  allege  that  a  former  probate  Judge  held  the  lot 

in  trust  for  complainant,  under  the  act  of  congress  of  May  28, 1804,  "  for 

the  relief  of  the  citizens  of  Denver  (13  Stat,  at  Large,  94) ;  that  he  con- 

iifwd  1km  tame  te  complainant  in  execution  of  the  trast^  and  that  oom- 

.  plidBaat  is  tbe  owner  of  tbe  kgal  eotato. 

Appeal  from  District  Courts  Arapahoe  County. 

Thb  bill  which  was  filed  October  6,  1872,  alleges  that 
complainant  Is  seized  in  fee  of  lot  numbered  thirty  in  block 
nnmbered  forty-nine,  in  the  east  division  of  the  city  of  Den- 
ver, the  same  being  within  the  limits  of  the  west  half  of 
section  nnmbered  thirty-four,  township  three,  south  of  range 
fiixty-eight,  west,  etc.    That,  on  the  28th  day  of  January, 
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A,  D.  1868,  Jacob  Downing,  then  probate  jadge  of  the 
county  of  Arapahoe,  held  said  lot  in  trust  for  complainant 
under  authority  of  the  act  of  congress,  approved  May 
28,  A.  D.  1864,  for  the  relief  of  the  citizens  of  Denver.  That, 
in  the  exercise  of  the  power  in  him  vested  by  said  act  of 
congress,  for  a  valuable  consideration,  and  for  other  good 
and  sufficient  consideration,  the  said  probate  judge  con« 
veyed  to  said  complainant  the  title  in  fee  simple,  and  that 
said  deed  was  duly  acknowledged  and  recorded.  That  the 
said  complainant,  for  a  long  time  prior  to  the  execution  and 
delivery  of  said  deed,  was  thence,  hitherto  and  now  is,  in 
the  actual  possession  and  occupation  of  the  said  lot.  That 
the  said  defendant,  acting  as  probate  jadge  of  said  county 
and  pretending  that  the  trust  as  to  said  lot  had  never  been 
executed,  threatens  to  sell  the  same  at  public  vendue,  and 
as  probate  judge  aforesaid,  to  make,  execute  and  deliver 
to  the  highest  bidder  therefor,  a  deed  purporting  to  convey 
to  such  purchaser  the  title  in  fee  of  said  lot. 

The  prayer  is  for  injunction  and  relief.  A  demurrer  to 
the  bill  was  sustained  and  complainant  appealed. 

The  chief-justice  did  not  sit  at  the  hearing.. 

Messrs.  Fbanob  &  Boqbbs,  for  appellant 

Mr.  M.  Benedict,  for  appellee. 

Belfobd,  J.  The  appellant  filed  his  bill  in  the  court  be- 
low to  enjoin  and  restrain  the  appellee,  who  was  probate 
judge,  from  selling  lot  number  thirty  (30)  in  block  number 
forty-nine  (49)  in  the  east  division  of  the  city  of  Denver. 

The  bill  alleges  that  the  appellant  is  the  owner  in  fee  of 
said  property.  It  is  further  alleged  that  on  the  28th  day  of 
January,  1868,  Jacob  Downing,  then  probate  judge  of  the 
county  of  Arapahoe,  held  said  lot  in  trust  for  complainant^ 
under  authority  of  the  act  of  congress,  approved  May  28th, 
1864,  for  the  relief  of  the  citizens  of  Denver,  That,  in  the 
exercise  of  the  power  in  him  vested  by  said  act  of  congress, 
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for  a  good  and  valuable  consideration  the  said  probate 
judge  conveyed  to  said  complainant  the  title  in  fee  simple, 
and  that  said  deed  was  duly  acknowledged  and  recorded. 
That  the  said  complainant,  for  a  long  time  prior  to  the  execu- 
tion and  delivery  of  said  deed,  was  and  now  is  in  the  actual 
possession  and  occupation  of  said  lot  That  the  defendant, 
acting  as  probate  judge  of  said  county,  and  pretending  that 
the  trust  as  to  said  lot  had  never  been  executed,  threatens 
to  sell  the  same  at  public  vendue,  and  as  probate  judge 
aforesaid,  to  make,  execute  and  deliver  to  the  highest  bid- 
der therefor,  a  deed  purporting  to  convey  to  such  purchaser 
the  title  in  fee  of  said  lot  The  charging  part  of  the  bill 
contains  these  distinct  averments,  that  the  title  in  fee  is  in 
the  complainant,  and  has  been  since  the  28th  day  of  Janu- 
ary, 1868,  and  that  the  trust  confided  by  the  act  of  congress 
as  to  said  lot  has  been  fully  and  completely  executed. 
The  prayer  is  the  usual  one  for  injunction  and  relief.  To 
this  bill  a  general  and  special  demurrer  were  filed.  The 
special  causes  assigned  are  seven  in  number.  We  will  sim- 
ply set  out  those  which  appear  to  be  entitled  to  serious  con- 
sideration. 

1.  That  the  bill  does,  not  show  compliance  with  the  laws 
of  the  territory  in  the  execution  of  the  trust 

2.  That  it  does  not  show  that  Downing  had  any  title,  or 
that  his  predecessors  had  ever  entered  the  same,  or  that  he 
became  charged  with  the  execution  of  the  trust 

3.  That  it  does  not  show  that  complainant  was  a  benefici- 
ary under  the  trust. 

The  demurrer  was  sustained,  and  the  bill  dismissed. 
Does  the  complaint  present  a  priTna  facie  case  ?  If  so, 
the  ruling  on  the  demurrer  was  erroneous.  The  solution  of 
this  problem  may  be  aided  by  inquiring  whether  it  is  neces- 
sary to  set  out  the  several  steps  through  which  a  title  is 
perfected 

I  know  of  no  rule  imposing  this  burden,  and  to  exact  such 
detail  and  minuteness  would  make  questions  of  title  exceed- 
ingly complicated.  It  seems  to  me  that  a  simple  averment 
that  the  title  to  the  premises  is  vested  in  the  plaintiif  is  suf- 
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Acient.  Such  an  averment  is  found  in  this  bill*  Notarse  v. 
AUen,  4  Blatchf.  C.  C.  87a  It  can  bardlj  be  claimed  that 
the  complainant  loses  the  benefit  of  this  positive  averment 
by  ambiguously  representing  the  title  of  Downing,  or  stat- 
ing it  in  a  doubtful  form.  Nor  is  it  perceived  how,  in 
pleading,  the  averment  of  title  is  made  better  by  carrying 
it  back  a  step  or  two  farther.  An  abstract  is  no  doubt 
unsatisfactory,  if  it  commence  at  a  date  too  recent ;  but  an 
averment  in  pleading  of  the  title  of  a  party  is  not  made 
more  positive  or  certain  by  the  statement  that  his  ancestor, 
or  those  under  whom  he  claims  were  also  entitled. 

When  it  is  averred  that  one  is  seized  in  fee,  does  the 
averment  gather  any  strength  or  weight  from  an  additional 
allegation  that  the  complainant  derived  his  title  from  A, 
who  obtained  a  patent  from  the  governm^at  t  Houghton 
V.  Reynolds,  2  Hare,  267 ;  Oibb  v.  Oriffingy  2  Black,  519. 
See  WlggiM  ^.  The  Mayor ^eto.^  9  Paige,  156. 

It  is  conceded  that  in  some  cases,  such  as  in  actions  to 
restram  the  commission  of  waste,  a  greater  degree  of  pre- 
cision is  required.  The  defendant  then  is  in  possession, 
and  the  party  seeking  to  restrain  him  must  do  it  on  the 
ground  of  some  privity  of  estate.  It  is  necessary,  therefore, 
that  the  complainant  should  set  out  his  right  with  accu- 
racy and  certainty,  that  the  court  may  judge  of  the  pro- 
priety of  intcarference.  And  yet,  in  a  case  of  waste,  where 
the  bill  alleged  that  the  land  had  been  conveyed  to  com- 
plainant by  deed  (naming  the  grantor),  which  deed  he 
had  accepted,  it  was  held  that  the  bill  contained  the  neces- 
sary allegations  of  title.  London  v.  WarfidA^  6  J.  J. 
Marsh.  197. 

So,  also,  it  has  been  held  that  in  bills  of  injunction  to 
restrain  trespass  or  nuisance,  it  is  sufficient  to  allege  that 
the  complainant  is  seized  in  fee.  Van  Winkle  v.  Ourtis,  2 
Greene's  Ch.  425 ;  HiUiard  on  Inj.  46.  If  a  bill  for  dis- 
covery were  filed  against  one  in  possession  to  compel  him 
to  disclose  his  title,  I  apprehend  that  the  greatest  strictness 
would  be  required  in  s^^tting  out  the  complainant's  rights ; 
but  this  is  not  a  bill  for  discovery,  nor  is  the  respondent  in 
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poBsession  of  the  property.  If  the  averment  of  seizure  in 
fee  is  sufficient  to  gpive  the  oourt  cognizance  of  the  case, 
then  the  allegations  as  to  Downing  would  be  immaterial 
in  the  issue  presented  by  the  general  demurrer,  it  being 
well  settled  that  a  demurrer  cannot  be  sustained  if  any 
proof  properly  called  for,  by  and  founded  upon  the  allega- 
tion in  the  bill  can  make  the  case  a  proper  subject  for 
equitable  jurisdiction.  BleeJcer  v.  Binganij  8  Paige,  84. 
The  allegation  as  to  Downing  is  not  as  specific  as  it  might 
be  made^  but  still  it  is  sufficiently  certain  to  apprise  the 
le^ndent  of  the  source  through  which  the  complainant's 
title  comes. 

It  is  averred  that  Downing  as  probate  judge  held  this  lot 

in  trust  for  the  complainant,  under  the  act  of  congress  of 

May  28th,  1864,  entitled  "An  act  for  the  relief  of  the  citizens 

of  Denyer,'*  and  that  Downing,  as  such  probate  judge,  in 

execution  of  such  trust  so  created,  conveyed  by  deed  to  the 

complainant   the   property   in    question,    which   deed  is 

attached  to  the  bill  and  referred  to  for  greater  certainty. 

It  seems  to  me  that  the  statements  upon  the  whole  represent 

distinctly  enough  that  the  claim  of  the  plaintiff  is  founded 

upon  the  trust  created  by  the  act  of  congress  of  May  28th, 

1864,  and  they  inform  the  defendant  of  the  nature  of  the 

case  against  which  he  is  required  to  defend  himself.     When 

it  is  averred  that  the  property  was  held  in  trust  for  the 

plaintiff  under  the  act  of  congress,  and  that  by  virtue  of 

Buch  act  the  deed  of  conveyance  was  made,  I  apprehend 

that  that  averment  notified  the  defendant  that  the  plaintiff 

was  claiming  as  a  beneficiary  of  such  trust    CJiampUn  v. 

Parish,  3  Edwards*  Ch.  613.    Nor  am  I  aware  of  any  rule 

which  requires  the  pleader  to  state  in  his  bill  every  fact 

which   makes  up  the  trust.      The  trust  once  alleged,  the 

method  of  establishing  it  belongs  to  the  domain  of  evidence. 

It  is  true  that  a  title,  apparently  good,  may  be  stated  in  a 

bill,  and  yet  the  plaintiff  may  not   really  have   the  title 

he  states,   either  because   he    misrepresents   himself   or 

because  he  suppresses  some  circumstances  respecting  his  title 

which,  if  disclosed,  would  show  either  that   nothing  was 
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evt?r  vested  in  him,  or  that  the  title  which  he  had  has  been 
tmnsferred  to  another.  Where  these  matters  are  not  appar- 
ent in  the  bill,  they  must  be  raised  by  plea,  and  cannot  be 
taken  advantage  of  by  demurrer. 

Whether  Logan  has  a  good  title  or  not  is  not  now  perti- 
nent ,  it  is  sufficient  if  the  bill  discloses  an  apparently  good 
title.  I  desire  to  be  understood  as  expressing  no  opinion  as 
to  the  right  of  Logan,  if  he  were  not  in  occupation  of  the 
property  at  the  date  of  the  entry,  because  that  is  a  question 
which  does  not  properly  arise  on  the  demurrer,  and  for  a 
like  reason  I  decline  to  express  an  opinion  as  to  the  validity 
of  the  act  ''To  provide  for  the  further  execution  of  the 
trust  relating  to  the  town  site  of  the  city  of  Denver,  and  to 
regulate  the  same."  The  bill  charges  that  Downing  held 
this  land  in  trust  for  Logan.  This  is  an  allegation  which 
must  be  established  by  evidence.  If  he  were  a  beneficiary 
of  the  trust,  Logan  must  show  that  fact.  It  will  be  time 
enough  to  decide  that  question  when  it  is  properly  pre- 
sented. The  demurrer  admits  that  Logan  owned  this 
property  in  fee  simple,  and  it  was  manifestly  wrong  for  the 
court,  in  the  face  of  this  admission,  to  dismiss  this  bill. 
Oriffing  v.  aibb,  2  Black,  519. 

It  is  further  stated  in  the  demurrer  that  this  is  not  a  case 
for  the  j  urisdiction  of  a  court  of  equity.  The  prayer  of  the 
bill  is  that  the  defendant  be  enjoined  from  selling  the 
property  in  question,  and  from  executing  and  delivering 
any  conveyances  therefor,  in  other  words,  from  doing  an  act 
which  will  cast  a  cloud  upon  the  complainant's  title. 
Whatever  doubts  may  have  at  one  time  existed  as  to  the 
jurisdiction  of  a  court  of  equity  in  such  cases,  they  are 
now  put  at  rest  by  the  modern  decisions,  and  the  relief 
aiforded  seems  to  be  on  the  principle  of  a  bill  quia  limetj 
lest  the  sale  to  be  made  might  embarrass  the  complainant 
in  his  rights,  or  the  deed  to  be  executed  might  cast  suspic- 
ion on  his  title.  Speaking  on  this  subject.  Bellows,  J.,  in 
Tucker  v.  KennistoUy  49  N.  H.,  says :  *'  The  application  for 
this  species  of  relief  is  by  a  bill  quia  tiTnety  and  is 
addressed  to  the  sound  discretion  of  the  chancellor  upon 
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the  circumstances  of  the  particular  case ;  and  the  relief 
▼ni  ordinarily  be  aflTorded  when  injury  may  reasonably  be 
apprehended.'*  In  Pellett  v.  Shepard^  5  Paige's  Ch.  493,  it 
was  held  that  upon  the  same  principle  that  the  court  would 
remove  a  cloud  already  existing  upon  the  owner's  title,  it 
would  interfere  to  prevent  a  conveyance  that  would  create 
Buch  a  cloud.  Barik  y.  Schultz^  2  Ohio,  471 ;  Burnett  v. 
(Xneinnati,  3  id.  73. 

It  is  further  alleged  in  the  bill  that  for  a  long  time  prior 
to  the  filing  of  the  same,  the  plaintiff  had  been  in  the  actual 
occupation  of  this  property.  In  some  States  mere  occupa- 
tion is  regarded  as  sufficient  to  entitle  one  to  this  kind  of 
relief.  Apperson  v.  Fardj  33  Ark.  761 ;  Moody  v.  JETol- 
eonib^  26  Texas,  714. 

In  the  view  I  have  taken  of  this  case,  the  decree  of  the 
court  below  should  be  reversed,  with  directions  to  reinstate 
the  case,  and  overrule  the  demurrer. 

Wells,  J.  In  the  opinion  delivered  by  Mr.  Justice  Bel- 
FOBD,  great  importance  seems  to  be  attributed  to  the  aver- 
meot  of  the  bill,  that  the  complainant  is  seized  in  fee  of  the 
premises  which  are  the  subject-matter  of  the  controversy. 
In  my  judgment  this  allegation  is  not  entitled  to  the  con- 
Bideration  accorded  to  it.  The  complainant  may  have  the 
1^1  estate  by  a  conveyance  executed  in  disregard  of  the 
conditions  and  instructions  imposed  by  the  statute,  which 
assuredly  would  give  no  standing  in  a  court  of  equity.  The 
bill,  however,  does  contain  an  averment  that  Downing,  as 
probate  judge,  held  the  premises  in  trust  for  the  complain- 
ant, which  may  suffice.  I  concur,  therefore,  in  reversing 
the  decree  of  the  district  court. 

Reversed. 

Plkadiko  A;n>  Proof  scust  Cobrbspomii.— And  thoagh  the  plalQliff  make  oat ai 
Me^  if  It  to  not  within  the  allegtttiooa  of  hto  UU,  be  eaanot  recover:  Jhtmett  v  ir«M«,  2  C 

Vol.  n.— 42 


Digitized  by 


Google 


880  Black  t.  Drake  et  aL  [Feb.  T., 


Blaok  v.  Drake  et  al.  . 

Pbivoifal  akd  AurnvT-^mUharity  of  aUcmty  to  eMee^  JudgmmU,  An  attor 
nej  at  law,  who  is  employed  to  prosecute  a  Boit  to  judgment,  has  authoiitj 
from  his  client,  in  virtue  of  such  employment,  to  receive  payment  of  such 
Judgment. 

Contract  —  ^  plaintiff '%  atloTMy  relating  to  paiymenl  of  jHdgnuiU.  The 
plaintiff's  attorney  in  a  Judgment  at  law  contracted  with  the  judgme&t 
dehtor  to  receive  and  sell  certain  potatoes  and  apply  the  proceeds  in  satis 
faction  of  the  judgment :  hdd, 

1.  That  the  plaintiff  in  the  judgment  was  not  hound  hy  the  contract. 

2.  That  ratification  by  the  plaintiff  in  the  judgment  would  not  make  the  con- 

tract his  own. 

8.  That  any  money  actually  received  by  the  attorney  for  potatoes  sold  an&r 
the  contract  should  be  credited  on  the  judgment. 

i.  That  the  contract  was  properly  received  in  connection  with  evidence  tend- 
ing to  prove  that  the  potatoes  were  sold,  for  the  purpose  of  ascertaining 
the  amount  to  be  credited  on  the  Jadgment. 

New  TBTAii  —  verdict  against  midsncA,  Yfhen  it  dearly  appears  that  the 
plaintiff  is  entitled  to  greater  damages  than  were  awarded,  a  new  trial 
will  be  granted. 

JBrror  to  District  C(mrt^  CfUpin  Otmniy. 

Debt  on  an  appeal  bond  against  Lester  Drake  and 
Joseph  F.  Hall,  the  condition  of  which  was  as  follows : 

**The  condition  of  the  above  obligation  is  such,  that 
whereas  the  said  Benjamin  A.  Black  did,  on  the  11th  day  of 
July,  1866,  before  G.  M.  Nulett,  justice  of  the  peace,  recover 
a  judgment  against  the  above  bounden,  Lester  Drake,  for 
the  sum  of  $269  debt^  together  with  costs  of  suit^  from  which 
judgment  the  said  defendant  hath  taken  an  appeal  to  the 
district  court,  in  and  for  the  county  of  Gilpin  aforesaid  and 
territory  of  Colorado.  Now,  if  the  said  Lester  Drake  shall 
prosecute  his  appeal  with  effect  and  shall  pay  whatever 
judgment  may  be  rendered  by  the  court,  upon  dismissal  or 
trial  of  said  appeal,  then  the  above  obligation  'to  be  void, 
otherwise  to  remain  in  full  force  and  effect." 

At  the  trial,  defendants  relied  upon  a  contract  of  which 
the  following  is  a  copy : 

"  It  is  hereby  agreed  by  and  between  Lester  Drake  of  Gil- 
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pin  county,  Colorado,  of  the  first  part,  and  Lewis  C.  Rock- 
well of  the  same  place,  of  the  second  part,  witnesseth :  That 
the  said  Lester  Drake,  for  and  in  consideration  of  one  dol- 
lar cash  in  hand  paid,  the  receipt  whereof  is  acknowledged, 
does  agree  as  follows :  **  Said  Drake  agrees  to  deliver  11,000 
pounds  of  good,  merchantable  potatoes,  in  the  cellar  oppo- 
site the  post-office,  in  Central  city,  the  same  to  be,  when 
delivered,  as  collateral  security  for  the  payment  of  a  certain 
judgment  against  said  Drake,  and  in  favor  of  Benjamin  A 
Black,  in  full  force  and  effect^  in  the  district  court,  in  and 
for  said  Gilpin  county,  and  said  potatoes  are  to  be  in  the 
care  and  custody  of  said  Rockwell,  and  are  to  be  kept  by 
said  Rockwell  until  the  20th  day  of  January  next,  1868, 
unless  the  parties  hereto  agree  to  sell  before  that  time,  and 
when  any  or  all  of  said  potatoes  are  sold,  the  money 
received  therefor  is  to  be  paid  to  said  Rockwell  and  by  him 
applied  to  the  payment  of  said  judgment,  and  the  said 
Rockwell  is  to  have  and  retain  one-half  of  the  rise  on  said 
potatoes  over  and  above  the  said  four  cents  per  pound,  the 
stipulated  price  for  the  same  at  this  time,  reasonable  storage 
to  be  charged  by  said  Rockwell  to  be  taken  out  of  the  sell- 
ing price  of  said  potatoes  when  sold, 
Dated  Cknteal,  October  21,  1867. 

(Signed)  LESTER  DRAKE. 

LOUIS  C.  ROCKWELL. 

From  the  record  of  plaintiff's  judgment  it  appeared  that 
Rockwell  was  plaintiff's  attorney  in  the  suit  in  which  the 
appeal  bond  was  given.  Defendants  also  gave  evidence 
tending  to  prove  that  Black,  the  plaintiff,  was  apprised  of 
the  making  of  this  contracti  and  that  he  assented  to  it  Drake 
deli?eredj  at  the  place  named,  some  nine  thousand  pounds 
potatoes,  a  portion  of  which  was  sold  by  Rockwell,  and 
another  portion  was  lost  through  his  negligence  in  the  care 
of  them.  The  plaintiff  asked  the  coui't  to  instruct  the  jury 
that  defendants  were  entitled  to  a  credit  of  the  amount 
received  by  Rockwell  from  the  sale  of  the  j  otatoes  and  no 
more,  which  the  court  declined  to  give.    The  court  charged 
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that  Rockwell  had  no  authority,  as  attorney  of  the  plaintiff, 
to  receive  property  in  satisfaction  of  the  judgment,  but  if  the 
potatoes  received  and  sold  by  him  were  of  a  value  equal  to 
the  plaintiff's  judgment  and  costs,  they  should  find  for  the 
defendants. 

The  jury  found  for  the  plaintiff.  Debt  $600,  which  was 
the  penalty  of  the  bond.  Damages  $88.  There  was  judg- 
ment on  the  verdict. 

Mr.  L.  C.  Rockwell,  for  plaintiff  in  error. 

Mr.  H.  M.  Teller,  for  defendants  in  error. 

Hallett,  C.  J.  The  action  was  upon  an  appeal  bond 
given  by  defendants  in  error  to  plaintiff,  to  remove  a  cause 
from  a  justice  of  the  peace  into  the  district  court.  The 
defense  was  payment  of  the  judgment  rendered  in  the  orig- 
inal suit,  and  the  defendants  relied  upon  a  contract  between 
Rockwell,  the  plaintiff's  attorney,  and  Drake,  the  judg- 
ment defendant,  under  which  a  quantity  of  potatoes  was 
delivered  to  Rockwell  to  be  sold  by  him  and  the  proceeds 
applied  to  the  payment  of  the  judgment.  The  agreement 
between  Rockwell  and  Drake  was,  that  the  potatoes  shonld 
be  received  and  sold  after  a  time  specified,  and  the  proceeds 
applied  to  the  payment  of  the  judgment,  and  no  inference 
can  be  drawn  from  it  that  the  potatoes  were  to  be  accepted 
in  payment  or  satisfaction  of  the  judgment  I  have  not 
overlooked  the  last  clause  of  the  instrument,  in  which  four 
cents  per  pound  is  mentioned  as  the  stipulated  price  for  the 
potatoes  at  the  time  of  making  the  contract,  but  this  was 
with  reference  to  the  advance  in  price  of  which  Rockwell 
was  to  receive  one-half,  and  it  was  inserted  apparently  for 
the  purpose  of  fixing  his  compensation.  If  accepted  as  evi- 
dence of  a  sale  this  clause  would  flatly  contradict  other 
portions  of  the  agreement,  and  therefore  such  construction 
cannot  be  indulged.  There  is,  therefore,  no  question  pre- 
sented as  to  the  authority  of  Rockwell  to  receive  payment 
or  satisfaction  of  thejudginenl  in  property,  for  he  did  no 
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attempt  to  do  any  thing  of  that  kind,  and  if  the  plaintiff 
approved  the  transaction,  of  which  there  is  some  evidence 
in  the  record^  its  character  was  not  thereby  changed.  The 
approval  of  the  plaintiff  might  show  his  willingness  to 
accept  the  act  of  his  attorney,  but  it  could  not  change  the 
nature  of  the  act  itself. 

The  qaestion  is,  therefore,  whether  the  agreement  tended 
to  prove  payment  of  the  judgment  or  any  part  of  it  in 
money,  a  defense  which  is,  of  course,  effectual  in  an  action 
of  this  kind ;  for  the  plaintiff  can  recover  no  more  than  is 
daeon  his  judgment;  and  whether  any  and  what  sum  is 
due  is  of  the  very  essence  of  the  controversy. 

It  will  not  be  contended  that  the  undertaking  of  Bock- 
well  to  receive  and  sell  the  potatoes  was  within  his 
authority  as  attorney  of  plaintiff,  nor  did  he  assume  to  act 
as  such  attorney  in  that  r^ard.  The  contract  is  in  his  own 
name,  and  he,  nowhere  throughout  the  instrument,  claims 
to  act  as  the  representative  of  another.  The  plaintiff's 
name  is  not  mentioned,  except  for  the  purpose  of  describ- 
ing the  judgment,  nor  is  it  signed  to  the  instrument.  Again 
adverting  to  the  question  of  ratification  it  may  be  well  to 
remaik,  that  the  contract  was  not  one  which  the  plaintiff 
could  ratify.  Not  having  been  made  in  his  name  the 
plaintiff  could  not,  without  the  consent  of  the  parties  to  it, 
make  the  contract  his  own  by  any  approval  or  assent  that 
he  might  give.  Story  on  Agency  (7th  ed.),  261,  a.  If,  then, 
the  contract  was  not  performed^by  Kockwell,  he  alone  was 
liable  for  the  non-performance,  and  the  plaintiff  could  not 
be  charged  with  any  default  in  respect  to  it.  Whether  the 
potatoes  were  properly  cared  for,  or  sold  at  the  proper  time, 
or  at  all,  or  for  an  adequate  price,  are  questions  arising 
between  Rockwell  and  Drake,  with  which  the  plaintiff  is  in 
no  way  concerned.  But  the  contract  was,  nevertheless, 
properly  given  to  {he  jury  in  connection  with  evidence 
tending  to  prove  that  the  potatoes  were  in  fact  sold  by 
Rockwell,  for  thus  it  appeared  that  money  belonging  to  the 
defendant  Drake  had  come  to  his  hands  for  the  purpose  of 
being  applied  to  the  payment  of  plaintiff's  judgment.    It 
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is  conceded  that  Rocki^el]  was  plaintiflPs  attorney  in.  tiba 
original  suit,  and  as  such  he  was  anthorissed  to  receiTe  the 
amount  of  the  judgment  for  the  pslaintifEL  Slate  far  $u^ 
etc.j  V.  HawJcin9y  28  Wis.  866;  NoUm  ¥.  Jacksa^  16 
111.  273. 

In  virtue  of  his  employment  as  plaintiff' B  attevney  he 
was  not  required  to  receive  or  sell  defendant  Brakes' 8  potar 
toes  in  order  to  raise  money  to  pay  off  the  judgment;  but  if 
he  undertook  to  do  so,  the  money  received  muet  be  regarded 
as  paid  upon  the  judgment  in  the  same  manner  as  if  it  had 
been  delivered  to  him  by  the  defendant  The  subetantiat 
fact  is,  that  money,  belonging  to  defendant  Drake,  passed 
to  plaintiff's  attorney  in  satiaftetlon  of  the  jmdgment,a]id 
that  being  shown,  it  is  not  necessary  to  refer  to  the  meime 
by  which  it  was  obtained,  except  for  the  purpose  of  aeoer^ 
taining  the  amount  For  that  purpose,  however,  it  was 
important  to  refer  to  the  contract,  for  the  reason  that 
the  court  and  jury  could  never  understand  how  the 
plaintiff  was  to  be  charged  with  money  received  by 
Bockwell  from  sales  of  potatoes^  unless  they  knew  from 
whom  and  upon  what  terms  they  were  received.  As  a 
link  in  the  chain  of  evidence  to  show  what  money  had  been 
paid  upon  the  judgment,  the  contract  was  competent  evid^ice 
although  the  plaintiff  was  not  a  party  to  it  or  bound  by  it 
There  is,  however,  an  error  in  the  assessment  of  damages,  for 
which  the  judgment  must  be  reversed.  The  amount  to  be 
credited  upon  the  judgment  in  the  original  suit  ia  that 
actually  received  by  Eockwell,  and  this,  upon  the  evidence  in 
the  record,  would  leave  a  balance  due  the  plaintiff  of 
more  than  $200.  The  jury  returned  but  $88  damages, 
which  is  not  according  to  the  evidence,  and,  therefore,  the 
motion  for  a  new  trial  should  have  been  allowed. 

The  judgmrent  of  the  district  court  is  reversed  with  costs, 
and  the  cause  is  remanded  for  a  new  trial. 
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Wbsi?cott  t.  Book. 

POBUB  uacovKRt-^in  rqjleviA,  A  Judgment  of  n<m8ait  In  an  action  of 
nplerin  ts  not  a  bar  to  another  action  for  the  same  goods. 

PaicncB— OM^nin^  error  itpon  the  charge  of  the  court,  A  general  asalgn- 
mmi  thai  tlie  Mart  erted  in  the  insiractioBB  given  to  the  Jury  ia  net 
MooitSi^  te  the  12ih  rale  of  this  courts  which  requires  that  the  part  of  th> 
ehaige  to  which  objection  ia  made  shall  be  set  oat  in  the  assignment  of 
•mm,  and  it  will  not  be  considered. 

f 

Sttot  to  District  Court,  ArapaAoe  Oounfy. 

Ths  declaration  contained  two  oounts^fhe  first  for  taking, 
a&d  the  second  for  detaining,  a  wagon,  the  property  of  the 
plaintiff. 

Hie  defendant  pleaded : 

iBt  Noncepit;  2.  Ifondetinet;  8.  Property  in  himself; 
4.  That  in  an  action  of  replevin  brought  by  the  plaintiff 
against  him  in  the  probate  court  of  Arapahoe  county  for 
the  same  goods  and  chattels  he  recorered  judgment  against 
the  plaintiff  for  the  return  of  the  goods,  and  for  |60  dam- 
ages for  the  detention  thereof,  and  for  costs  of  suit. 

To  this  last  plea  the  plaintiff  replied  that  the  judgment  of 
the  probate  court  was  not  on  the  merits,  but  a  mere  judg- 
ment ct  dismissal  for  want  of  prosecution  by  the  plaintiff, 
in  which  the  merits  of  the  case  were  not  involved  or  deter- 
mined. The  defendant  demurred  to  the  replication,  and  the 
demurrer  beittg  overruled,  he  filed  a  rejoinder,  allying  that 
the  judgment  of  the  probate  court  was  upon  the  merits,  and 
hereupon  issue  was  joined. 

Upon  the  other  pleas  issue  was  also  joined,  and  the  cause 
was  tried  before  a  julry. 

At  the  trial  the  plaintiff's  evidence  tended  to  prove  that 
he  pnichaeed  the  wagon  from  oile  Main,  who  engaged  the 
defendant  to  iron  it;  that  after  defendant  had  completed 
the  work  the  wagon  was  removed  to  another  shop  to  be 
painted ;  that  after  the  paint^work  was  completed,  the  plain 
tiff,  having  paid  for  the  wagon,  was  in  the  act  of  removing 
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• 

it  when  the  defendant  forcibly  took  possession  of  it  and 
removed  it  to  his  own  shop.  The  defendant's  evidence 
tended  to  prove  that  he  was  a  blacksmith  by  occupation, 
and  that  he  ironed  the  wagon  at  the  request  of  Main,  and 
that  the  labor  and  material  by  him  so  furnished  was  of  the 
value  of  $75 ;  that  when  the  wagon  was  delivered  to  Klein, 
the  painter,  he  requested  the  latter  to  hold  the  wagon  until 
he,  the  defendant,  should  be  paid. 

The  evidence  upon  these  points  was  very  contradictory, 
and  as  the  court  declined  to  discuss  the  motion  for  new  trial 
it  is  not  necessary  to  set  it  out  more  fully. 

The  judgment  of  the  probate  court,  upon  which  plaintiff 
in  error  strongly  relied  to  defeat  this  action,  was  for  the 
same,  wagon,  as  appeared  by  the  description  and  by  the 
admission  of  defendant  in  error.  The  record  recited  that 
the  defendant  (the  present  plaintiff  in  error)  appeared  by 
his  counsel,  and  the  plaintiff  failing  to  appear,  the  cause 
was  dismissed,  and  the  court  gave  judgment  for  damages 
and  for  return  of  the  goods,  etc. 

The  third  specification  in  the  assignment  of  errors  was  in 
these  words : 

The  said  court  erred  in  the  instructions  given  to  the  Jury 
in  this  cause. 

The  charge  of  the  court  contained  several  propositionsi 
none  of  which  were  set  out  in  the  assignment 

Messrs.  Bbownb  &  PotnaMi  for  plaintiff  in  error. 

Mr.  E.  L.  SHirn,  for  defendant 

Belfobd,  J.  Bock  instituted  a  suit  in  replevin  against 
Westcott,  on  the  20th  of  November,  1871,  in  the  probate 
court  of  Arapahoe  county,  to  recover  a  certain  wagon, 
alleged  to  be  wrongfully  in  the  possession  of  Westcott.  The 
case  being  called,  and  Bock  not  appearing,  a  judgment  of 
dismissal  was  entered  for  want  of  proseontion,  a  writ  of 
retorno  Tialendo  awarded,  and  $60  allowed  the  defendant 
for  the  detention  of  the  property.    Bock  then  brought  his 
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action  in  replevin  a^inst  Westcott  in  the  iistrict  court, 
for  the  property  whioh  had  been  taken  in  the  first  salt. 
The  defendant  relied  on  the  adjudication  had  in  the  probate 
court,  claiming  it  to  be  final  between  the  parties. 

At  common  law  when  the  merits  of  a  suit  in  replevin  were 
divided  by  a  verdict  for  the  defendant,  or  judgment  for  him 
on  demurrer,  or  confession  by  the  plaintifl",  the  judgment 
for  the  defendant  awarded  bim  a  return  of  the  distress  irre- 
plevisable, A  diflferent  rule  obtained  in  the  case  of  a  non- 
suit, for,  in  that  case,  the  defendant  was  not  entitled  to 
this  judgment 

To  remedy  the  inconvenience  which  proceeded  from 
the  plaintiff  in  the  case  of  nonsuits,  having  several  replev- 
ins for  one  and  the  same  cause,  the  statute  of  Edw.  I,  ch«  2, 
was  framed,  in  which  it  was  provided  that  after  judgment 
on  verdict,  or  demurrer,  or  upon  a  nonpros,  for  want  of  a 
declaration  or  plea  in  bar,  or  nonsuit  at  the  trial,  the  judg- 
ment for  the  defendant  should  be  held  irreplevisable,  and 
that  the  plaintiff  could  have  no  new  writ  of  replevin,  but 
must  sue  out  of  the  court  where  the  nonsuit  was  had,  a  new 
writ  called  the  second  delvcerance^  and  which  operated  as  a 
supersedeas  in  law  to  the  sheriff  to  execute  the  writ  of 
fdorno  hdbendo^  obtained  on  the  nonsuit  of  the  plaintiff. 

If  upon  the  writ  of  second  deliverance  the  party  replevj^- 
ing  made  default,  the  statute  provided  that  the  distress 
should  remain  irreplevisable  forever.  Wheaton's  Selwyn, 
vol.  2,  1226. 

This  statute  of  Edw.  I  is  only  applicable  to  actions  of 
replevin  founded  on  a  distress  for  rent,  and  is  not  of  gen- 
eral nature,  but  is  local  to  that  kingdom,  and  inconsistent 
with  the  laws,  practice  and  policy  of  this  country.  Dagget 
V.  Bobbins,  2  Blackf.  416. 

It  seems  clear,  therefore,  that  the  judgment  of  nonsuit, 
and  the  delivery  of  the  property  to  the  defendant,  under 
the  order  of  retorno  hdbendo  made  in  pursuance  of  such 
nonsuit,  does  not  make  the  property  irreplevisable.  There 
is  no  trial  on  the  merits,  and  the  party  is  not  concluded. 

We  decline  to  consider  the  errors  assigned  to  the  instruc- 

Vol.  n.— 43 


Digitized  by 


Google 


838        Paokaed  et  al.  ©.  Board  of  Co.  Com'rs.  [Feb.  T., 

tions  of  the  court,  because  the  plaintiff  in  error  has  not 
complied  with  rule  number  12,  which  requires  that  '^  where 
the  error  alleged  is  to  the  charge  of  the  court,  the  part  of 
the  charge  referred  to  shall  be  quoted  toUd&nt  verbis,  in  the 
specifications.''  The  instructions  given  cover  two  or  three 
pages  of  the  recx)rd.  Th<e  whole  charge  is  set  forth  in  one 
specification.  A  charge  is  made  up  of  a  series  of  proposi- 
tions, interdependent,  in  one  sense,  jet  distinct  in  another. 
Some  may  be  correct,  others  wrong.  Where  a  party  assigns 
error  to  an  entire  charge,  we  think  that  each  proposition 
announced  by  the  court  should  be  regarded  as  a  separate 
instruction,  and  should  be  specifically  assigned. 

We  canaot  afford  the  time  to  search  through  a  long 
charge  to  find  a  &uU  concealed  under  the  glittering  gener- 
ality of  gt^  in  omnilms  est  erratum.  It  is  the  duty  of 
counsel  to  specially  direct  the  attention  of  the  court  to  the 
distinct  matter  of  which  they  complain.  And  it  is  only 
those  matters  complained  of  that  it  is  necessary  to  set  out. 

It  ie  well  settled  that  if  a  series  of  propositions  be 
embodied  in  instructions,  and  the  instructions  excepted  to 
in  a  mass,  if  any  one  of  the  propositions  be  correct,  the 
exception  must  be  overruled.  Johnson  v.  Jones  etal.jl 
Black,  320. 

We  think  the  evidence  in  the  case  supports  the  verdict 
The  judgment  is  accordingly       '  AfirmecL 

Ov  Qkitkbai.  Bxcbptiok  to  Xam  of  iNSTRucTioKei,  (f  one  ImtraotfOB  Is  correct,  thi 
cepUoa  will  be  overruled:  Koyt  v.  Afticon,  2  Colo.  HO'j;  Martin  v.  Haxzard  ^wder  Ob,  2  Cola 


Packard  et  al.  v.  Board  of  County  Commissioners  or 
Jefferson  County. 

RASUROADB-^autharitif  to  uitie  county  boncU  to  aid  in  their  eonstrttetion. 
Municipal  corporations  have  the  power  to  make  a  subscription  to  the  stock 
of  a  railroad  company,  payable  in  tha  bonds  of  the  manicipalitj,  upon  Back 
terms  and  oondittons  with  reference  to  tha  prasecatlon  of  work  on  th« 
railroad  as  may  be  deemed  deeirable,  to  provide  against  loss,  but  the  boanl 
of  county  commissioners  have  no  power  to  make  such  subscription  la 
behalf  of  the  county  without  the  approval  of  the  legal  voters  expfessed 
at  an  election  called  pursuant  to  law. 
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Qnnmr  ooinfTiWTO»»B>— -yaeftrf  meeUng9  of — 7i9f»  taXM,  A  special  ne«t 
lag  of  tha  boaid  of  eooAtjr  eommiBfiiQiieni  auuM>t  be  legally  held  without 
dae  notice  to  eveiy  member  of  the  board.  Qiusret  whether  an  order  for  a 
■pedal  meeting  should  not  be  entered  of  record  at  a  regular  meeting  by 
which  the  public  at  large,  as  well  as  the  members  of  the  board,  may  have 
notlee  of  the  time  and  the  nataie  of  the  business  to  be  transacted* 

fViHtM  named  in  a  pm^oMem  tQ  wtei  hon40 — mgma  of  both  parties,  A  tiua- 
lee  to  whoa,  pursuant  to  the  torma  of  a  proposition  to  vote  bonds,  submit* 
ted  to  the  vote  of  electors,  is  delivered  the  bonds  of  a  county,  becomes  the 
agent  of  both  the  board  of  county  commissioners  and  the  railway  com- 
pany, and  as  svoh  agent  is  charged  wilih  the  duty  of  holding  the  bonds 
s^fa^eet  to  the  canditio«8  of  Ae  contract  of  subscription. 

Mod^f^Uum  of  a  prcpotUion  to  vote  bondi^  after  notice  of  election — ^ed  of 
A  proposition  to  vote  bonds,  modified  one  week  before  the  election  in  such 
a  manner  as  to  become  a  new  proposition,  cannot  be  legally  voted  upon  at 
that  election,  aa  there  is  not  remaining  sufficient  time  before  the  eleetioa 
la  which  to  give  the  notice  required  by  law. 

PaAflncB— iii^tuMli^ft  affair^  miaappUcaiion  of  public  funds.  A  bill  to 
restrain  the  misapplication  of  public  funds  cannot  be  brought  by  two  or 
more  tax-paying  complainants  on  their  sole  behalf,  when  they  have  no  other 
interest  in  the  question  to  be  determined  than  that  which  arises  from  a 
liability  to  pay  taxes.  A  biU  for  this  purpose  may  be  matntained  If  the 
oomplalna&ta  soe  on  beliaU  of  themselves  and  all  otheis  in  the  same  sitU' 


Plbaduhg.    Where  a  bill  in  such  case  is  filed  by  tax-paying  complainants 
on  their  sole  behalf,  if  the  defendants  in  their  answer  raise  the  objection 
f  want  of  proper  parties  complainant,  the  court  cannot  dlsmgard  it. 

Appeal  from  DisPri^  Oawrtj  Jefferson  County. 

Tkk  bill  was  filed  by  George  P.  Packard,  R  P.  Wood- 
worth  and  John  Clark  against  the  board  of  county  commis- 
rioners  of  Jefi&rson  coiinty>  the  Golden  City  and  South 
Platte  Railway  and  Telegraph  Company  and  Francis  E. 
Bverett.  The  bill  alleges  that  the  complainants  are  resi- 
dent tax  payers  of  Jeflferson  county ;  that  the  Oolden  City 
and  South  Platte  Railway  and  Telegraph  Company  was 
incorporated  January  18th,  1873,  by  Charles  C.  Welch,  W. 
A.  H.  Ziovelandi  and  E.  L.  Berthoud,  that  on  the  sixth  day 
of  April  thereafter  the  company  filed  a  supplemental  certif- 
ieate,  that  the  capital  stock  by  the  original  and  supplemen- 
tal certificates  was  fixed  at  $80,000;  that  on  the  17th  day  of 
DecemlMr,  ISIS;  said  company  presented  to  Beasley  and 
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Wannemaker,  two  of  the  county  commissioners  Of  JeflFer- 
son  county,  a  petition  duly  signed  requesting  the  board  of 
commissioners  to  order  an  election  to  vote  upon  a  propo- 
sition to  subscribe  $60,000  to  the  capital  stock  of  the  com- 
pany, payable  in  the  bonds  of  the  county,  said  petition  fix* 
ing  the  time  for  the  delivery  of  the  bonds  as  follows,  to  wit: 
$16,000  when  one-third  of  the  road-bed  is  graded,  extending 
from  Golden  City  to  the  South  Platte  at  or  near  Littleton ; 
$17,000  when  two-thirds  are  graded,  and  the  balance  when 
the  entire  road-bed  is  graded,  with  bridges  and  cross-ties 
provided. 

This  petition  was  presented  at  a  special  meeting  called 
for  the  purpose,  only  two  members  being  present,  and  the 
third  not  notified  either  directly  or  indirectly.  In  pursu- 
ance  of  the  petition  the  two  commissioners  ordered  an  election 
to  be  held  January  17th,  A.  D.  1873,  to  vote  upon  the  propo- 
sition;  and  thereupon  adjourned  to  meet  December  18tli, 
1878,  on  which  day  the  said  two  commissioners  again  met, 
and  adjourned  without  transacting  any  business,  except  to 
order  notice  to  be  given  to  the  judges  of  election.  The  bill 
then  alleges  that  the  order  for  the  election  made  by  said  two 
commissioners  was  not  in  fact  made  the  17th  day  of  Decem- 
ber, 1872,  as  shown  by  the  records  of  the  board,  but  wad 
made  and  entered  of  record  on  the  18th  of  December, 
1872,  and  that  the  publication  of  the  notice  of  election  was 
jQiade  for  the  first  time  on  the  day  last  named  in  the  Oolo- 
rado  Transcript;  that  on  the  6th  day  of  January,  A.  D. 
1878,  a  regular  meeting  of  the  board  was  held  which  was 
adjourned  until  the  9th  day  of  January,  1873,  on  which 
day  they  again  met,  when  said  company  submitted  a  sup- 
plemental proposition  in  which  the  company  agreed  that  it 
would,  within  nine  months  from  the  time  of  voting  said 
bonds,  complete  the  grading  of  its  road-bed  one-third  of 
the  entire  length  of  the  line,  and  the  balance  of  grading 
within  twelve  months  from  the  time  of  such  vote,  and  that 
it  would  complete  the  whole  of  the  grading  of  the  road-bed, 
and  bridge  and  tie  the  same  ready  for  the  laying  of  rails, 
within  eighteen  months  from  the  date  of  the  vote ;  and,  if 
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fhe  said  company  shonid  fail  to  complete  the  grading  of  the 
first  third  of  its  road-bed  within  nine  months  from  the  date 
of  said  vote,  the  company  should  forfeit  all  the  bonds ;  but, 
in  case  of  compliance  therewith,  the  said  company  to  receive 
$18^000  of  the  bonds ;  and,  if  it  shonid  fail  to  complete  the 
grading  of  the  second  third  of  its  road-bed  as  above  speci- 
fied within  twelve  months  from  the  date  of  the  vote,  the 
said  company  shonid  forfeit  the  remaining  portion  of  said 
bonds,  but,  if  the  com])any  shall  complete  the  grading  of 
the  second  third  of  its  road-bed,  it  should  receive  $17,000  more 
of  said  bonds ;  and,  if  having  complied  with  the  above,  the 
said  company  should^ fail  to  complete  the  grading  of  its 
road-bed,  and  bridge  and  tie  the  same  preparatory  to  lay- 
ing the  nuls  within  eighteen  months  from  the  date  of  said 
vote,  the  company  to  forfeit  the  balance  of  $17,000.  The 
supplemental  proposition  provided  further  that,  if  the 
deUvery  of  the  bonds  should  be  delayed  by  the  board  of 
commissioners,  the  trustee  or  the  process  of  any  court,  ^^  the 
time  taken  up  by  such  delay  or  hindrance  shonid  not  in 
any  such  event  be  counted  against  the  company  on  the  com* 
patation  of  the  time  or  times  hereby  agreed  upon  for  the 
completion  of  the  different  parts  of  said  work,  but  the  said 
company  shall  have  an  extension  of  the  time  or  times  for 
such  completion  of  the  same  number  of  days  so  taken  up 
or  consumed  by  such  delay  or  hindrance.' '  This  agreement 
was  to  be  taken  as  part  of  the  original  proposition  made  by 
the  company.  That  the  supplemental  proposition  was 
approved  by  the  board  of  commissioners  on  the  7th  day  of 
January,  1873;  that  on  the  18th  of  December,  1S72,  the 
commissioners  caused  to  be  published  for  the  lirst  time  a 
notice  of  an  election  to  be  held  in  said  county,  on  the  17th 
day  of  January,  1873,  and  the  8th  of  January,  1873,  the  said 
Bupplemental  proposition  was  added  to  said  notice  as  part  of 
the  original  proposition  of  said  company ;  but  was  only  pub- 
lished for  the  space  of  nine  days  previous  to  the  election ;  that 
the  election  was  held  in  pursuance  of  said  notice  on  the  17th 
day  of  January,  1873,  at  which  a  majority  of  the  votes  cast 
werr  in  favor  of  said  subscription;  that  a  special  meeting  of 
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tho  board  of  commissioners  was  held  on  the  18th  day  of 
March,  1873,  at  which  the  said  Beasley  and  Wannemaker 
only  were  present,  at  which  meeting  it  was  ordered  that  the 
chairman  of  the  board  be  authorized  to  sign  the  bonds  of 
the  county  voted  in  aid  of  said  company,  and  to  affix  ttie 
seal  of  the  county  thereto,  and  to  deliver  said  bonds 
when  so  signed  and  sealed,  and  attested  by  the  clerk  of  said 
county,  to  Francis  E.  Everett,  trustee,  to  hold  said  bonds 
and  deliver  the  same  to  said  company,  in  accordance  with 
the  provisions  of  the  contract  between  the  county  and  said 
company,  and  that  said  bonds  should  bear  date  the  18th 
day  of  March,  A.  D.  1873 ;  that  at  a  special  meeting  of  said 
board  held  March  18th,  1873,  one  of  Ihe  commissioners,  viz^ 
Warrington,  was  not  present  and  had  no  notice  of  the  meet- 
ing; that  on  the  day  last  mentioned  the  bonds  of  stid 
county  for  $50,000  were  issued  by  said  board  of  commis' 
sioners,  and  the  coupons  signed  in  the  absence  of  said  War- 
rington and  placed  in  the  hands  of  said  Everett,  as  tmatee, 
for  the  use  of  said  company ;  that  no  subscription  has  ever 
been  made  to  the  capital  stock  of  said  company  by  said 
board  of  county  commissioners,  on  behalf*  of  said  county, 
of  said  $50,000,  or  any  other  sum  ;  that  said  company  has 
never  delivered  any  of  its  capital  stock  to  said  county  ;  that 
at  the  time  of  voting  said  bonds,  and  at  the  time  said  bonds 
were  delivered  to  said  trustee,  no  location  or  survey  of  said 
road  had  ever  been  made ;  that  at  the  time  said  election 
was  ordered  by  said  commissioners,  and  when  the  election 
was  held,  the  capital  stock  of  said  company  was  only 
$30,000. 

The  bill  prays  for  an  injunction  restraining  said  board  of 
county  commissioners  from  making  any  subsciiption  to  the 
capital  stock  of  said  company,  and  the  said  Everett  from 
delivering  the  bonds  of  said  county  to  said  company,  or 
any  other  person  on  its  behalf,  and  the  said  county  from 
levying  any  tax  to  pay  said  bonds  or  the  coupons,  and  the 
said  company  ft^om  recovering  said  bonds  or  coupons 
from  said  Everett,  trustee,  and  fropi  negotiating  the  same ; 
that  the  bonds  and  coupons  ma}-  be  surrendered  up  to  be 
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canceled,  and  that  the  board  of  county  commissioners  may 
be  perpetually  restrained  from  making  any  subscription  to 
the  capital  stock  of  said  company. 

The  defendants  in  their  answer  deny  that  the  capital 
stock  of  said  company  was  only  $80,000  at  the  time  of 
voting  the  bonds,  and  aver  that,  before  the -subscription  was 
made,  and  on  the  0th  day  of  November,  1872,  the  company 
increased  its  capital  stock  to  $400,000,  and  that  a  certiiicate 
of  the  increase  was  filed  in  the  office  of  the  territorial  secre- 
tary January  21,  18T3,  and  that  the  $50,000  of  the  capital 
stock  of  said  company  has  been  delivered  to  and  accepted 
by  the  board  of  commissioners  in  payment  for  said  bonds ; 
aver  that  the  complainants  are  not  the  only  tax  payers  in 
Jefferson  county,  and  that  they  have  no  right  to  maintain 
the  suit ;  deny  that  no  location  or  survey  of  said  line  of 
road  was  ever  nStade ;  aver  that  such  location  and  survey 
was  made  before  the  commencement  of  this  suit,  and  that 
all  the  acts  of  the  commissioners  and  of  the  company  in  the 
premises  were  in  strict  conformity  to  law. 

The  parties  hereto  filed  stipulations  that  the  following 
facts  exist,  and  may  be  considered  by  the  court  as  duly 
proved: 

Rrst.  That  the  said  Golden  City  and  South  Platte  Rail- 
way  and  Telegraph  Company  was  incorporated,  as  alleged 
m  the  bill  of  complaint^  with  the  capital  of  $30,000. 

Second.  That  by  a  vote  of  the  voters  of  the  county  of 
Jefferson,  on  the  17th  day  of  January,  A.  D.  1873;  it  was 
voted  to  issue  $60,000  of  the  bonds  of  said  county  in 
exchange  for  the  like  amount  of  the  stock  of  said  company. 
Third.  That  the  bonds  have  been  issued  and  placed  in 
the  hands  of  Francis  E.  Everett,  one  of  the  defendants,  as 
trustee  selected  by  the  board  of  county  commissioners  and 
the  said  railway  and  telegraph  company,  in  accordance  with 
the  submission,  submitted  to  the  voters  of  said  county.  It 
is  also  admitted  that  on  the  9th  day  of  November,  1872,  the 
.  aaid  Golden  City  and  South  Platte  Railway  and  Telegraph 
Company,  by  its  stockholders,  increased  the  capital  stock 
of  said  company,  according  to  the  provisions  of  the  statute, 
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from  $30,000  to  $400,000,  and  that  on  said  9tli  day  of 
November,  A.  D.  1872,  Charles  C.  Welch,  who  was  the 
president  of  said  company,  made  a  certificate  of  such 
increase  of  stock,  and  swore  to  the  same,  but  that  such  cer- 
tificate was  not  filed  with  the  secretary  of  the  territory  of 
Colorado  until  the  21st  of  January,  A.  D.  1873. 

That  at  the  time  the  board  of  county  commissioners  made 
such  submission  to  the  voters  of  said  county,  it  was  repre- 
sented to  the  board  of  county  commissioners  that  the  capi- 
tal stock  of  said  railway  and  telegraph  company  was 
$400,000,  and  such  submission  was  so  made  on  the  Ixisis  of 
a  capital  stock  of  $400,000. 

That  before  the  commencement  of  the  suit,  the  board  of 
county  commissioners  of  Jefferson  county  authorized  J. 
Wannemaker,  the  chairman  of  such  board,  to  receive  from 
the  said  railway  and  telegraph  company  the  said  $50,000  of 
the  capital  stock  of  said  company,  and  that,  after  such  pro- 
ceedings, the  said  railway  and  telegraph  company  did 
deliver  to  the  sajd  board  of  county  commissioners  the  said 
$50,000  of  capital  stock  of  said  company,  and  the  same  was 
received  before  the  commencement  of  this  suit,  and  was 
duly  signed  and  sealed  ;  such  stock  was  delivered  without 
the  consent  or  knowledge  of  the  complainants. 

That  at  the  time  of  the  submission  by  the  board  of  county 
commissioners  to  the  voters  of  the  county,  there  had  been 
no  stock  of  the  company  issued,  and  none  was  issued  until 
the  time  of  the  issue  of  the  said  $50,000  of  the  said  stock 
to  the  said  county  of  Jefferson.  At  the  hearing  the  district 
court  dismissed  the  bill  at  complainant^  s  cost,  and  they 
appealed. 

Messrs.  Bbowks  &  Putnam,  for  appellants. 

Mr.  H?:nry  M.  Teller,  for  appellees. 

HALLiorr,  C.  J.  The  authority  conferred  upon  counties, 
cities  and  towns  to  subscribe  to  the  capital  stock  of  railroad 
companies,  and  to  issue  bonds  in  payment  therefor,  is  to  be 
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exercised  by  and  with  the  approval  of  the  legal  voters  of 
the  county,  eity^  or  town  so  subscribing,  expressed  at  an 
election,  to  be  called  by  the  proper  authority,  of  which 
thirty  days'  notice  must  be  given.    Rev.  Stat.  134. 

No  doubt  can  arise  as  to  the  power  of  any  such  corpoiu- 
tion  to  make  its  subscription  to  the  stock  of  a  railway  com- 
pany upon  such  terms  and  conditions  of  payment,  with  refer- 
ence to  the  prosecution  of  work  on  the  railway  and  the 
completion  of  the  same,  as  may  be  considered  necessary  or 
desirable  to  provide  against  loss.  Portland  JRailroad  Co. 
7.  Ewrtford^  68  Me.  23.  By  whom  the  terms  of  the  sub- 
flcription  are  to  be  settled  on  behalf  of  the  county,  city  or 
town,  has,  however,  become  a  subject  of  controversy  in  this 
case,  and  this  is  a  question  to  be  determined  upon  the  lan- 
guage of  the  act.  It  wUl  be  observed  that  the  board  of 
county  commissioners  have  no  power  to  begin  the  proceed- 
ing, and  can  only  act  upon  the  demand  of  one  hundred 
voters  for  an  election  to  be  held,  after  which  the  election  is 
to  be  called  *'  to  approve  and  vote  the  subscription  of  stock 
and  authorize  the  issue  of  bonds."  Authority  to  subscribe 
to  the  stock  is,  by  the  first  section,  conferred  upon  the  board 
of  commissioners,  to  be  exercised  under  the  direction  of  the 
electors  of  the  county,  according  to  the  provisions  of  the 
second  section,  from  which  it  appears  that  the  people  are  to 
act  directly  in  the  matter,  so  far  as  it  is  possible  for  them  to 
do  so.  The  board  of  commissioners  are  to  perform  those 
acts  of  subscribing  to  the  stock  and  issuing  the  bonds, 
which  cannot  be  done  by  the  people  except  by  and  through 
their  proper  representatives,  and  all  other  matters  are  left 
to  the  electors.  It  will  not  be  contended  that  bonds  issued 
without  authority  from  the  voters  as  to  rate  of  interest  and 
time  of  payment  would  be  valid,  and  all  other  essential 
features  of  the  contract  of  subscription  must  be  equally 
within  their  <5ontrol.  By  the  express  words  of  the  act  the 
electors  are  to  approve  and  vote  the  subscription  to  the 
stock,  and  this  cannot  be  done  without  fixing  the  amount, 
the  terms  of  payment  and  all  the  substantial  parts  of  the 
contract.  The  commissioners,  acting  on  behalf  of  the 
Vol.  II.-  44 
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county,  must  of  necessity  arrange  these  details  in  the  first 
instance,  in  order  that  the  electors  may  pass  upon  them, 
but  there  is  nothing  in  the  act  which  reqliires  them  to  do 
more.  Indeed  the  act  requires  express  authority  from  the 
people  as  to  all  material  matters,  and  of  course  the  instruc- 
tions received  by  the  board  must  be  obeyed.  In  this  view  it 
becomes  necessary  to  inquire  whether  the  matter  of  sub- 
scription to  the  stock  of  the  railway  company  was  properly 
submitted  to  the  voters  of  the  county,  for  if  it  was  not  so 
submitted,  the  board  of  commissioners  was  without  author- 
ity to  subscribe  to  the  stock. 

The  proposition  made  by  the  railway  company  was  sub- 
mitted to  two  commissioners  of  the  county  convened  in 
special  session,  and  an  order  was  made  by  them,  directing 
that  an  election  be  held  on  the  17th  day  of  January  there- 
after, at  which  the  electors  of  the  county  should  approve  or 
reject  it.  The  third  commissioner  was  not  present  at  the 
meeting,  nor  was  he  notified  thereof,  and  the  meeting  was 
for  that  reason  without  authority  of  law.  Regular  meet- 
ings of  the  board  of  commissioners  in  each  county  are  held 
on  the  first  Monday  in  January,  April,  July,  and  October 
in  each  year,  and  special  meetings  may  be  held  at  such 
other  times  as,  in  the  opinion  of  the  board,  the  public  inter- 
est may  require.  Rev.  Stat.  168.  The  act  is  silent  as  to 
the  manner  of  calling  special  meetings,  and  there  are  strong 
reasons  for  requiring  an  order  entered  of  record  at  a  regu- 
lar meeting,  by  which  the  public  at  large,  as  well  as  the 
members  of  the  board,  may  have  notice  of  the  time  and  the 
nature  of  the  business  to  be  transacted.  If,  however,  it 
should  be  conceded  that  the  board  may  meet  upon  the  call 
of  the  chairman  or  otherwise,  a  sound  rule  of  public  policy 
requires  that  all  members  of  the  board  shall  have  notice  ot 
the  meeting.     People  v.  BatcheloTy  22  N.  Y.  129. 

It  would  seem,  therefore,  that  the  election  was  not  ordered 
by  a  duly  constituted  board  of  com  missioners,  but  the  action 
of  the  board  at  the  regular  meeting  in  January  may  be 
regarded  as  curing  the  irregularity,  and  it  is  not  necessary 
to  dwell  upon  this  point.    The  proposition  as  first  made  by 
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tlie  miltray  company  and  submitted  to  the  people,  was  for 
$60,000  of  the  bonds  of  the  county,  to  be  prepared  and 
placed  in  the  haLds  of  a  trustee  selected  by  the  county  and 
the  compan}',  and  by  him  delivered  to  the  cQmpany,  $18,000 
upon  the  completion  of  one-third  of  the  road-bed ;  $17,000 
upon  the  completion  of  another  third  of  the  road-bed,  and 
the  remaining  $17,000,  apon  the  completion  of  the  entire 
road-bed.  No  time  was  provided  for  doing  the  several 
parts,  or  the  whole  of  tJie  work,  nor  was  any  thing  said  as 
to  the  consequences  of  a  default  in  the  conditions  of  the 
contract  At  the  January  meeting  of  the  board,  the  railway 
company  put  in  a  supplemental  proposition  for  the  avowed 
purpose  of  making  more  definite  the  terms  and  conditions 
of  the  original  proposal  and  of  restricting  and  limiting  the 
time  for  finishing  the  road-bed.  The  time  for  building  the 
several  sections  of  the  road  was  declared  to  be  nine,  twelve 
and  eighteen  months  respectively  from  the  date  of  election, 
and  if,  according  to  the  usual  intendment  of  the  law,  the 
first  proposal  was  for  a  reasonable  time  in  which  to  do  the 
work,  we  have  nothing  to  indicate  that  the  periods  fixed  by 
the  last  proposal  were  different  from  the  first.  We  are  not 
advised  by  the  record  as  to  the  length  of  line,  the  labor  of 
construction,  or  any  matter  upon  which  an  opinion  may  rest 
as  to  the  time  within  which  the  road  must  have  been  built, 
in  order  to  comply  with  the  first  proposal,  nor  is  it  alleged 
in  the  bill  that  the  times  mentioned  in  the  second  proposal 
are  variant  from  the  first,  and  therefore  we  cannot  assume 
that  any  change  was  wrought  in  this  particular.  It  was 
farther  declared  in  the  supplemental  proposition  that,  upon 
failure  to  complete  any  section  of  the  road  within  the  time 
specified,  the  bonds  payable  thereon  should  be  forfeited  to  the 
county,  but  this  added  nothing  to  the  original  proposition, 
nnder  which  the  comjmny  acquired  no  right  to  the  bonds,  until 
the  section  of  the  road  upon  which  the  same  were  payable 
was  built.  It  was  not  necessary  to  declare  that  the  railway 
eobpany  should  forfeit  bonds  to  which  no  right  had  been 
acquired  or  could  be  acquired,  until  the  work  was  finished 
nnder  the  first  proposition.    It  was  also  provided  that  if  the 
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delivery  of  the  bonds  shoald  be  delayed  by  the  board  of 
commissioners,  the  trustee  or  the  process  of  any  court,  **  the 
time  taken  up  by  such  delay  or  hindrance  should  not,  in 
any  such  even^  be  counted  against  the  said  company  on 
the  computation  of  the  time  or  times  hereby  agreed  upon 
for  the  completion  of  the  diflferent  parts  of  said  work,  but 
the  said  company  shall  have  an  extension  of  the  time  or 
times  for  such  completion  of  the  same  number  of  days  so 
taken  up  or  consumed  by  such  delay  or  hindrance." 

Without  adverting  to  the  effect  of  delay  occasioned  by 
the  action  of  the  board  of  commissioners  or  of  the  courts, 
it  will  only  be  necessary  to  consider  the  eflfect  of  the  pro- 
vision as  to  delays  occasioned  by  the  action  of  the  trustee. 
As  we  have  seen,  there  was  nothing  in  the  original  proposi- 
tion as  to  the  default  of  the  trustee,  who,  being  the  choice 
of  both  parties,  may  be  regarded  as  the  agent  of  each,  to 
hold  the  bonds  subject  to  the  conditions  of  the  contract  of 
subscription.  Upon  the  principle  which  has  been  applied 
to  auctioneers  in  the  analogous  case  of  a  deposit  by  a 
purchaser  subject  to  the  condition  that  a  good  title  to  the 
property  purchased  shall  be  made,  it  seems  that  the  trustee 
under  this  proposal  would  hold  the  bonds  for  the  use  of  the 
county  in  the  first  instance  and  until  the  completion  of  the 
work  on  that  section  whereon  they  are  payable,  and  after- 
ward for  the  use  of  the  railway  company.  In  Burrough 
V.  Skinner^  5  Bur.  2639,  which  was  an  action  by  a  pur- 
chaser against  an  auctioneer  for  a  deposit,  the  court  was 
clear,  that  the  action  would  lie  upon  failure  of  title,  for  the 
defendant  was  a  mere  depositary  and  bound  to  hold  the 
money  until  it  should  appear  to  whom  it  properly  belonged. 
If  the  condition  were  performed,  the  right  of  the  vendor 
to  the  deposit  would  be  equally  clear.  Upon  this  principle, 
one  for  whom  a  promissory  note  had  been  lodged  with  a 
depositary,  to  be  delivered  upon  the  removal  of  an  incum- 
brance from  certain  real  property,  after  performance  of  the 
condition,  was  allowed  to  recover  upon  the  note,  notwith* 
standing  the  refusal  of  the  bailee  to  deliver  it.  Ch€tse  v. 
Gates,  33  Mo.  363. 
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I^  then,  the  trustee  would  hold  the  bouds  for  the  county 
antU  perfonnance  of  the  condition,  and  after  that  event  for 
the  railway  company,  the  loss  or  misapplication  of  the 
bonds  by  the  trustee  would  fall  upon  the  county  or  the 
company,  to  be  determined  by  the  time  when- it  occurred,  as 
whether  before  or  after  the  performance  of  the  condition. 
If  for  instance,  referring  to  the  $16,000  of  bonds  to  be  first 
delivered,  the  trustee  should  lose  or  misapply  them  before 
one-third  of  the  road-bed  was  completed,  the  county  would 
bear  the  loss,  but  if  the  same  should  occur  after  that  event, 
the  company  would  bear  it  and  so  also  as  to  the  other 
installments.  According  to  the  decisions  of  the  supreme 
court,  bonds  issued  to  railway  companies,  under  acts  such 
as  ours,  are  negotiable  securities,  which,  if  lost,  or  misap- 
plied by  the  trustee,  would  be  valid  against  the  county  in 
the  hands  of  an  innocent  party.  Moran  v.  Miami  Co., 
2  Black,  722. 

If^  then,  under  the  original  proposition,  the  status  of  the 
parties  has  been  correctly  stated,  we  have  no  difficulty  in 
saying,  that  the  proposition  was  materially  changed  by  the 
amendment  thereto.  For,  by  the  amendment,  a  delay  or 
fiiilure  of  the  trustee  to  deliver  bonds  according  to  the  terms 
of  the  proposition  relieved  the  company  from  prosecuting 
the  work  during  the  continuance  of  such  delay  or  failure, 
and  this  was  not  the  case  before  the  amendment  was  made. 
This  modification  of  the  original  proposition  may  .be 
regarded  as  a  withdrawal  of  that  proposition  pro  tcunto^  and 
the  substitution  of  another  therefor,  and  of  course  thb  must 
defeat  all  proceedings  pending  at  the  time  of  the  amend- 
ment To  require  the  voters  to  pass  upon  a  proposition 
after  it  has  been  withdrawn  or  essentially  changed  would 
be  useless,  because  it  cannot  then  become  the  basis  of  an 
agreement  between  the  parties.  The  recoi-d  shows  that  the 
proposition  was  changed  in  the  manner  indicated  about  one 
week  before  the  election,  at  which  time  it  became  a  new  pro- 
posal, and  as  there  was  not  sufficient  time  before  the  elec- 
tion in  which  to  give  the  notice  required  by  the  statute,  the 
voters  could  not  legally  act  upon  it  at  that  election. 
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So  mocli  has  been  said  in  explanation  of  tlM  righis  of  the 
parties,  in  order  to  show  that  the  bill  is  not  withoat  merit. 
There  is,  however,  a  defect  of  parties,  which  we  ai^  nnable 
to  overlook,  and  which  will  defeat  the  relief  sought  in  this 
action. 

The  right  of  taxable  inhabitants  and  property  holders  to 
resort  to  equity  to  restrain  misuse  of  public  property  and 
misapplication  of  public  funds  has  been  denied  in  New 
York  and  elsewhere,  but  we  incline  to  the  opposite  view, 
which  is  also  supported  by  many  authorities,  in  which  the 
reasons  upon  which  our  judgment  rests  are  given  at  length. 
BaUimore  v.  Oilly  81  Md,  376  ;  2  DUlon's  Oorporatioaa,  § 731. 

But  where,  as  in  this  case,  the  complainants  have  no 
other  interest  in  the  question  to  be  determined  than  that 
which  arises  from  a  liability  to  pay  taxes,  the  Mil  should 
be  Hied  by  the  complainants  on  behalf  of  themsehres  and 
all  others  in  the  same  situation.  The  general  rule  would 
require  that  all  the  tax  payers  in  the  oounty  should  be 
made  parties  to  the  suit,  but  as  .this  is  impraoticable,  the 
law  will  admit  one  or  more  to  sue  on  behalf  of  themselves 
and  others.  Story's  Eq.  PL,  g  97;  PhiUipa  v,  Hudson^  2 
Ch.  App.  Cases,  248 ;  Barr  v.  DennisUmj  19  N.  H.  170 ; 
Whitney  v.  Mayo,  16  111.  2S2. 

The  bill  in  this  case  is  obnoxious  to  the  rule,  having  been 
filed  by  appellants  for  themselves  alone,  and  as  the  objec- 
tion was  made  in  the  answer,  there  can  be  no  reason  for 
disregarding  it.    Story's  Eq.  PL,  §  75. 

In  such  cases,  however,  it  is  enough  to  dismiss  the  bill 
without  prejudice,  leaving  the  patties  to  adjust  their  rights 
in  another  action,  and  the  decree  of  the  court  below  will  be 
BO  modified  in  this  court)  and  costs  will  be  allowed  to 
appellees. 

Decree  modified. 
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JoNss  V.  The  Pboplb. 
Dailey  v.  Same. 
KiLSAP  V.  Same. 

/UBOB^  alUnaffe^^iffaiver,  A  yerdict  will  not  be  eet  aside  on  acooimt  of  tha 
alienage  of  a  Juror  to  whom  no  objection  was  made  at  the  trial. 

CkaUenge  to  thsfawr.  A  pre-existing  opinion  in  the  mind  of  a  Juror  is,  nndei 
the  act  of  1873  (9  Bern.  94).  a  ground  of  challenge  to  the  favor,  and  the 
decision  of  tlie  district  oonrt  thereon  is  final  and  not  subject  to  review  in 
tliis  court. 

CosBTTTirriONAi.  LAW — oct  relating  to  qualijkations  of  jurorn.  The  act  oi 
1873  (9  Seee.  94),  concerning  criminal  proceedings,  does  not  conflict  with  the 
sixth  amendment  to  the  constitution  of  the  United  States,  which  secures 
to  persons  charged  with  crime  the  right  to  be  tried  by  an  impartial  jurj. 

Witness  —  when  and  koto  far  the  party  calling  inay  discredit  him.  The 
party  calling  a  witness  cannot  afterward  assail  Ids  general  character  for 
truth  or  the  testimony  drawn  from  the  witness  by  him. 

But  the  mlo  does  not  extend  to  testimony  drawn  from  the  same  witness  by 
the  opposite  party,  and  where  the  government  first  called  a  witness  and 
afterward  tlie  same  witness  was  called  on  another  point  by  the  prisoner, 
the  government  was  permitted  to  ask  whether,  in  relation  to  the  matters 
drawn  from  him  by  the  prisoner,  he  had  not  given  a  different  account  of 
the  matter  at  another  time  and  place. 

What  via  dUeredU.  The  same  evidence  also  had  a  tendency  to  prove  that  the 
witness  was  more  favorable  to  the  prisoner  than  to  the  government,  and 
upon  that  ground  it  was  properly  received  for  the  purpose  of  discrediting 
hfan. 
When  he  may  be  diaoreditid.  If  a  witness  has  no  recollection  of  a  statement 
inputed  to  him  as  having  been  made  out  of  court  oonoerning  the  matters 
in  issue  upon  the  trial,  the  fact  that  he  made  such  statement  may,  never- 
theless, be  proved. 
Kkw  TRIAL  ^  fcA^e  the  evidence  is  conflicting  the  verdict  will  not  be  disturbed. 

Brror  to  District  Court,  ArapaJioe  County. 

Objections  made  to  jurors  are  sufficiently  stated  in  the 
opinion  of  the  court  The  indictment  was  for  robbery.  The 
prosecuting  witness,  James  Leverton,  testified  that  he  came 
to  Denver  in  the  afternoon  of  the  30th  of  January,  1873 ; 
that  he  met  upon  the  street  Dailey  and  Milsap,  who,  after 
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some  conversation,  induced  him  to  go  to  a  Louse  on  Blake 
street,  called  the  Corn  Exchange,  in  search  of  one  Isaac 
Pease,  with  whom  the  witness  was  acquainted ;  that  when 
they  had  arrived  at  the  place  last  named,  they  went  into  a 
room  and  one  of  the  prisoners  locked  the  door ;  that  the 
prisoners  desired  the  witness  to  try  his  luck  in  a  lottery, 
which  the  witness  declined  to  do ;  that,  after  some  conversa- 
tion upon  that  subject,  prisoners  threw  the  witness  upon  the 
floor,  and,  with  some  violence,  took  from  his  person  a  sum 
of  monej'^  and  a  bank  certificate  of  deposit ;  that  they  after- 
ward compelled  him  to  indorse  said  certificate ;  that  two  of 
the  defendants,  Milsap  and  Dailey,  took  the  witness  out  a 
back  way  into  an  alley,  and  put  him  into  a  buggy  with  cov- 
ered top  and  sides,  and  drove  him  out  to  the  house  of  one 
Eldredge,  a  distance  of  ten  miles  or  more  from  the  city.  There 
was  evidence  to  show  that  the  witness  gave  a  different  ac- 
count of  the  affair  at  Eldredge's  house,  and  he  was  also  con- 
tradicted by  one  Cochran,  who  testified  that  he  was  present  iu 
the  room  at  the  time  of  the  alleged  robbery,  and  that  the  wit 
ness  lost  his  money  by  gaming.  A  witness  was  caUed  to 
prove  that  the  buggy  was  used  as  stated  by  Leverton,  and 
the  district  attorney  called  Stephen  Eldredge,  who  testified 
that  Milsap,  Dailey  and  Leverton  came  to  his  place  at  or 
about  the  time  of  the  alleged  robbery  ;  that  Milsap  and 
Dailey  went  back  to  Denver  in  the  bnggy,  and  Leverton 
went  on  toward  Golden  City.  This  witness  was  afterward 
called  by  the  defendant,  and  testified  that  Leverton  had 
stated  at  his  house  that  he  lost  $780  or  $800  in  gambling,  at 
the  time  of  the  alleged  robbery.  Upon  cross-examination 
at  this  time  this  witness  was  asked  whether  he  did  not  have 
a  conversation  with  George  M.  Hopkins,  at  a  time  and 
place  named,  in  regard  to  the  case,  and  whether  he  did  iiot, 
upon  that  occasion,  request  Hopkins  to  say  nothing  as  to 
the  advice  he  (the  witness)  had  given  to  Leverton. 

The  questions  were  somewhat  different  in  each  case,  and 
although  the  witness  appeared  to  admit  that  he  had  a  con- 
versation with  Hopkins,  he  declared  that  he  did  not  recol- 
lect the  statements  imputed  to  him. 
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la  lebattalf  Qeorge  M.  Hopkins  was  called,  who  teeti&ed 
subetentially  ati  follows :  I  served  a  subpoena  on  Eldredge  ; 
beseemed  to  hesitate  ;  didn't  seem  very  willing  to  appear 
as  a  witaees,  as  I  said  to  Eldredge  he  had  not  ought  to  be 
backward  in  appearing  in  this  case ;  if  it  was  as  represented, 
it  waA  one  of  the  most  outr^eow  robberies  ever  committed 
in  Denrer;  I  then  went  on  and  related  the  case  to  Mr. 
Eldredge  ;  he  eaid  Leyerton  had  told  him  all  about  it,  and 
he  said  he  neyeo*  felt  so  sorry  for  a  man  in  his  life ;  that  he 
bad  told  him  not  to  go  to  Oentral  City  —to  return  to  Den- 
ver and  report  the  ease  to  Cook  and  Hopkins,  and  they 
would  recover  his  mon^y  for  him ;  at  the  same  time  he 
aaked  me  not  to  say  any  thing  about  what  he  had. told  me, 
SA  to  theadyioe  be  had  gpren  Lererton  ;  he  said  he  was  in 
and  out  of  town  at  all  hours  of  the  day  and  night,  and  if 
these  feUowB  found  out  that  he  had  informed  in  this  matter, 
he  says  they  would  murder  me. 

The  jury  found  the  defendants  guilty. 

Mr.  H.  B.  HuNTy  for  plaintiis  in  error. 

Mr.  M.  A.  RoQE&s,  district  attorney,  for  defendants  in 
error. 

HiXLiSTT,  C«  J.  Plaintiff  in  error  was  indicted  jointly 
with  Wm.  Dailey,  Geo.  Milsap,  and  Ohas.  R.  Ward,  for 
robbery  oommitted  upon  James  Lererton,  and  the  parties 
WMe  separately  tried,  resulting  in  the  conviction  of  all 
excepting  Ward,  who  was  acquitted.  In  each  case  of  con- 
Tiction  the  record  has  been  removed  into  this  court  by  writ 
of  error,  aad  as  the  evidence  was  substantially  the  same  in 
all  of  them,  the  questions  presented  will  be  considered  in 
tbis  opinion. .  AH  of  these  questions  arose  and  were  pre- 
eented  ia  the  case  of  Jones,  save  one,  which  arose  in  the 
caie  ot  Milsap  in  the  following  manner. 

After  tile  jury  was  sworn,  a  member  thereof  informed  the 
court  that  he  was  not  a  citizen  of  the  United  States,  and  no 
objection  being  made,  the  trial  went  on.     It  is  well  under- 

Vol.  U.—4B 
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stood  that  alienage  is  a  good  ground  of  objection  t^/  a  juror^ 
but,  if  not  taken  at  the  proper  time,  tlie  objection  will  be 
considered  as  waived.  Turner  v.  Hahn^  1  Col.  24 ;  Oliase 
7.  The  People^  40  111.  352.  The  juror  was  not  examined  as 
to  his  citizenship,  and  when  he  voluntarily  notified  counsel 
that  he  was  an  alien,  no  notice  was  taken  of  it  The  right 
to  object  upon  that  ground  having  been  thus  distinctly 
waived,  it  cannot  be  relied  upon  in  this  court.  It  is  also 
urged  that  jurors  called  in  the  other  cases  had  formed  dis- 
qualifying opinions  as  to  the  merits  of  the  case,  and  that 
challenges  based  upon  that  ground  were  improperly  denied. 
The  examination  of  the  jurors  disclosed  that  they  had  read 
in  newspapers  some  account  of  the  alleged  robbery,  and 
some  of  them  had  heard  reports  of  the  matter  from  wit- 
nesses and  others.  Cromwell,  who  was  called  in  the  Jones 
case,  appears  to  have  entertained  a  more  decided  opinion 
than  either  of  the  others.  To  the  question  whether  he  had 
any  prejudice  for  or  against  the  accused,  he  answered  that 
he  had,  and  that  he  did  not  think  that  he  could  give  the 
accused  a  fair  and  impartial  trial.  Upon  further  examina- 
tion he  declared  that  he  was  not  acquainted  with  Jones,  and 
that  he  had  no  friendliness  or  animosity  toward  him ;  that 
he  did  not  remember  whether  he  had  ever  conversed  with 
any  one  who  had  knowledge  of  the  facts,  but  did  not  think 
that  he  had  done  so,  and  that  his  knowledge  of  the  case 
was  derived  principally  from  newspapers.  Prom  some  por- 
tions of  his  examination,  considered  without  reference  to 
the  remainder,  it  might  be  inferred  that  he  was  hostile 
toward  the  accused,  but  this  inference  is  repelled  by  the 
statement  that  he  did  not  know  the  accused,  and  had  no 
feelings  of  friendship  or  animosity  toward  him.  Taking 
the  whole  examination  together,  it  appears  that  he  had  read 
newspaper  accounts  of  the  affair,  upon  which  he  had  made 
up  an  opinion  as  to  the  merits  of  the  case,  and  that  he 
feared  that  this  opinion  would  influence  him  in  the  trial  of 
the  cause.  The  same  may  be  said  of  the  other  jurors  chal- 
lenged by  plaintiff  in  error,  and  the  case  is  precisely  within 
the  provisions  of  the  act  of  1872   (9  Sess.  94),  which  pro- 
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fidoBthst  a  pie-existiDg  opinion  shall  not  disqualify  a  juror 
if  the  coxurt  shall  be  satisfied,  from  his  examination  or  from 
other  eyidenoe^  that  he  wUl  render  an  impartial  verdict  in 
the  causa 

In  the  case  of  Solander  y.  The  People^  decided  at  the  last 
teim  of  this  courts  we  had  occasion  to  construe  this  statute, 
and  we  then  determined  that  challenges  founded  upon  a 
pre-existing  opinion  in  the  mind  of  the  juror,  were,  under 
the  statute^  to  the  favor  only,  and  that  a  writ  of  error  would 
not  lie  to  the  decision  of  the  court  thereon.  The  conclu- 
sions then  announced  are  abundantly  supported  by  author- 
ity, and  we  see  no  reason  to  change  them.  Banohez  v.  The 
P«!pie,22N.T.  160. 

The  suggestion  that  the  act  is  in  violation  of  the  sixth 
smendment  to  the  constitution,  which  secures  to  persons 
ohaiged  with  crime  the  right  to  be  tried  by  an  impartial 
jary,  is  not  supported  by  the  language  of  the  act.  The 
court  is  expressly  required  to  ascertain  that  jurors  will 
determine  the  case  impartially,  and  if  this  is  not  done,  both 
the  constitution  and  the  law  are  disregarded.  We  see  no 
reason  to  question  the  validity  of  this  law  upon  constitu- 
tional grounds,  and  there  is  little  room  for  argument  as  to 
the  proper  construction  of  it  As  was  said  in  Sokmder  v. 
The  PeopUj  any  opinion  by  which  the  juror  may  be 
influenced  in  the  trial  of  the  cause  should  be  regarded  as 
good  ground  of  challenge  to  the  favor,  but  whether  it  is 
BO  or  not,  is  to  be  determined  by  the  court  of  original  juris- 
diction. 

The  government  called  Stephen  Eldred  to  prove  that 
Milsap,  Dailey  and  the  prosecuting  witness  Leverton, 
came  to  his  house  in  the  evening  after  the  alleged  robbery, 
and  the  same  witness  was  afterward  called  by  plaintiff  in 
error  to  prove  a  conversation  with  Leverton  at  that  time. 
After  the  witness  had  testified  in  chief  on  behalf  of  plaintiff 
in  error,  the  district  attorney  inquired  whether,  at  a  time 
and  place  named,  he  had  not  had  a  conversation  with  Geo. 
M.  Hopkins  in  regard  to  the  interview  with  Leverton,  and 
whether  he  had  not  told  Hopkins  that  he  was  sorry  for 
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Ijeverton,  and  had  advised  him  to  go  to  D^iTar  and  report 
the  matter  to  the  officers.  The  distriet  attamfty  also  ac^ed 
the  witness  whether  he  did  not^  upon  thai  occasion,  J^qmeat 
Hopkins  to  say  nothing  about  what  he  (the  witness)  had 
said  as  to  the  advice  given  to  Leverkob  Objection  was 
made  by  counsel  for  plaintiff  in  error  to  these  queaticms, 
which  was  overruled  and  the  witness  answered  in  sub- 
stance, that  he  did  not  recollect  any  such  conversation. 
In  rebattal,  the  district  attorney  called  Hopkins,  who 
testified  to  the  conversation  with  Eldred,  concerning 
which  the  latter  had  been  interrogated^  and  that  Eldred 
admitted  that  he  knew  the  £a<)ts  in  the  case,  and  that 
he  had  advised  Leverton  in  the  interview  at  fUdred's 
lioiise  to  return  to  Denver  and  report  the  case  to  the  officers. 
Hopkins  further  declared  that  Eldred  asked  him  not  to  say 
any  thing  about  what  he  had  said  as  to  the  advice  given  to 
Leverton,  for  the  reason  that  he  feared  that  the  parties 
implicated  would  murder  him.  It  is  claimed  that  the  gov- 
ernment gave  credit  to  Bldred  by  calling  him  as  a  witnesSi 
and  could  not,  for  that  reason,  afterward  impugn  his  credi- 
bility, even  in  respect  to  matter  called  out  by  plaintiff  in 
error.  The  question  is  peculiar,  Eldred  having  been  called 
by  both  parties  and  the  government  having  assailed  his 
credibility  in  respect  to  the  testimony  drawn  from  him  by 
plaintiff  in  ejrror  only.  It  is  plain  that  the  evidence  of 
Hopkins,  whether  regarded  as  showing  that  EJdred  was 
under  the  control  of  plaintiff  in  error  and  his  associ- 
ates, or  that  he  had  given  a  different  account  of  the 
interview  with  Leverton,  tended  to  prove  that  Eldred 
was  unworthy  of  belief.  Upon  the  broad  ground  asserted  in 
some  of  the  reported  cases  that  a  party  cannot  be  allowed 
to  discredit  a  witness  called  by  him  in  any  degree,  erven 
when  such  witness  has  been  called  by  the  oppoeite  party, 
and  the  discrediting  testimony  relates  solely  to  facts  drawn 
out  l)y  him,  the  testimony  of  Hopkins  must  have  been 
rejected.  Com.  v.  Hudsony  11  Gray,  64;  Craiff  v.  OraTii^  6 
Mich.  447. 
T1h»  rule  which  forbids  a  party  to  impeach  liis  witness  is 
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said  to  be  fbaxided  upon  the  canaideration  that  ha  hae  given 
credit  to  the  witness  by  presenting  him  to  the  court,  and  he 
ought  not  to  hare  the  privilege  of  accepting  the  testimony, 
if  it  be  for  him,  and  rejecting  it,  if  it  be  against  him.  1 
Greenl.  Ev.,  §  442. 

When  applied  to  testimony  called  out  by  the  party  who 
seeks  to  discredit  the  witness  the  reason  is  of  great  force, 
but  it  has  little  appUoation  to  testimony  drawn  from  the 
tame  witness  by  the  opposite  party.  By  bringing  a  witness 
into  court  the  party  vouches  for  his  general  character  for 
troth  and  for  the  truth  of  his  statements  in  regard  to  the 
paitioalar  matter  of  which  he  inquires.  Further  than  this, 
neither  the  reason  of  the  rule  nor  the  policy  of  the  law  can 
be  safely  extended.  Even  as  to  the  matter  to  which  the  wit* 
Bess  is  interrogated,  if  he  declares  against  the  party  calling 
him,  it  is  still  open  to  proof  by  the  testimony  of  other  wit- 
nesses.   1  Greenl.  Ev.,  §  443. 

It  is  obvloQS  that  a  party  may  be  willing  to  accept  the 
testimony  of  a  witness  upon  one  point,  while  he  would  be 
ntteriy  unwilling  to  accept  his  testimony  upon  another 
pomt,  and  it  is  equally  plain  that  a  witness  may  testify 
truly  as  to  one  ftiet,  and  untruly  as  to  another.  If  by  call- 
iag  a  witness  to  prove  a  single  fiact  a  party  shall  be  held  to 
afflrm  his  trathftilness  absolutely  and  in  all  things,  the  rule 
would  appear  to  be  a  hard  one.  It  is  often  necessary  for  a 
party  to  call  his  adversary,  or  a  witness  who  is  hostile  to 
Mm  and  who  is  a  principal  witness  for  his  adversary,  to 
prove  a  single  fact;  and  if  in  such  case  the  witness  is  sub- 
sequently called  by  the  opposite  party,  justice  requires 
that  the  party  first  calling  him  should  be  permitted  to  show 
the  interest  or  hostility  of  the  witness,  not  for  the  purpose 
of  showing  that  the  latter  is  unworthy  of  belief  generally, 
but  that  he  is  more  favorable  to  one  party  than  to  the  other. 
In  our  view  the  rule  under  consideration  precludes  a 
party  from  attacking  the  general  character  of  a  witness 
called  by  him,  but  does  not  preclude  him  from  proving 
statements  of  the  same  witness  inconsistent  with  his  test! 
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mony  on  the  stand,  delivered  at  the  instance  of  the  oppo- 
site party.    State  v.  NorriSy  1  Hey  wood,  604. 

The  evidence  of  Hopkins  tended  to  prove  that  Eldred 
was  under  the  influence  of  plaintiff  in  error  and  his  asso- 
ciates and  that  he  was  more  favorable  to  them  than  to  the 
prosecution.  That  such  evidence  affects  the  credit  of  the 
witness  and  is  admissible  for  that  purpose  is  clear  u}>on 
reason  and  authority,  and  we  think  that  it  was  rightly 
received  upon  that  ground.  Batdorf  v.  Farmer^  Bank^  61 
Penn.  St  179 ;  Svoelt  v.  Shvmway^  102  Mass.  869 ;  Oewry  v. 
The  People,  22  Mich.  221. 

That  the  testimony  was  also  admissible  for  the  purpose  of 
contradicting  Eldred  is  equally  clear.  The  latter  was  called 
to  prove  a  conversation  with  Levertqu,  and  if  he  had  gived 
a  different  account  of  the  same  conversation  at  another  time, 
it  was  proper  to  show  that  fact,  to  affect  his  credibility.  1 
Greenl.  Ev.,  §  462. 

By  answering  that  he  had  no  recollection  of  the  declara- 
tion imputed  to  him,  the  withers  could  not  defeat  the  right 
of  the  government  to  prove  it,  and  the  objection  based  upon 
Eldred' s  answer  cannot  be  entertained.  Ray  v.  Bell^  24 
lU.  461 ;  Nvie  v.  NuU,  41  N.  H.  60 ;  2  Philliptf  Bv.  960. 
The  evidence  in  the  case  is  conflicting  and  not  entirely  free 
from  difflculty.  In  the  first  place  it  is  claimed  that  the 
prosecuting  witness  contradicted  himself  upon  the  stand, 
but  we  are  unable  to  fiud  that  he  did  so  in  any  essential 
matter.  He  misnamed  the  place  to  which  he  was  taken  by 
Milsap  and  Dailey  after  the  alleged  robbery,  but  this  he 
subsequently  corrected.  On  cross-examination,  he  Msely 
denied  that  he  had  made  a  statement  in  the  direct  examina* 
tion,  which  is  found  in  the  bill  of  exceptions.  An  illiterate 
man,  unused  to  the  proceedings  of  courts,  will  often  fall 
into  such  mistakes,  and  the  jury  can  best  d^rmine  what 
weight  should  be  given  to  them  upon  the  question  of  credi- 
bility. There  was  testimony  tending  to  prove  that  the 
prosecuting  witness,  in  the  evening  after  the  alleged  robbery 
at  Eldred' s  house,  declared  tliat  he  had  lo«t  his  money  in 
gaming,  thus  contradicting  his  8t«atement  in  court,  that  it 
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was  taken  from  him  forcibly.  It  will  not  be  contended  that 
the  witness  was  absolutely  discredited  by  this  testimony, 
although  the  jury  were  at  liberty  to  give  it  that  effect,  if 
they  considered  it  sufficient  to  prove  the  feet  Even  when  a 
witness  has  knowingly  testified  falsely  as  to  a  material  fact, 
it  is  said  that  his  credibility  is  to  be  determined  by  the  jury, 
who  may  give  to  his  testimony  such  weight  as  they  think 
it  entitled  to.  Mecui  v.  McOraWy  19  Ohio  St.  85.  And  cer- 
tainly a  statement  made  out  of  court,  and  not  under  oath, 
inconsistent  with  testimony  given  on  the  stand,  will  not  dis- 
credit the  witness  unless  the  jury  should  give  to  it  that 
effect  This  is  according  to  the  familiar  rule  which  requires 
that  all  questions  relating  to  the  credibility  of  witnesses  and 
the  weight  of  evidence  shall  be  left  to  the  jury.  The  testi- 
mony of  the  witness  Cochrane  presents  no  other  or  differ- 
ent question.  At  all  points  he  was  opposed  to  the  prose- 
cuting witness  Leverton,  and  it  was  the  right  and  duty  of 
the  jury  to  determine  in  whom  the  truth  of  the  matter  was 
to  be  found.  The  circumstances  of  the  case,  as  narrated  by 
Leverton,  were  that  the  money  and  checks  were  violently 
taken  from  his  person  by  Jones,  Milsap  and  Dailey,  in  a 
room  to  which  he  had  been  invited  by  the  two  persons  last 
named.  Cochrane  deposed,  that  he  was  present  at  the  inter- 
view between  the  parties,  and  that  they  played  at  a  certain 
game,  in  which  Leverton  lost  his  money.  One  witness 
affirmed  that  plaintiff  in  error  secured  the  money  by  the 
illegal  act  of  gaming,  while  the  other  witness  declared  that 
it  was  obtained  by  the  illegal  act  of  robbery.  In  support 
of  the  latter,  was  the  extraordinary  fact  established  by  the 
testimony  of  all  the  witnesses,  that  two  of  the  persons 
charged,  seized  the  unfortunate  victim  of  the  crime  and  car- 
ried him  a  distance  of  ten  miles  from  the  city. 

Three  juries,  successively  impaneled  in  the  court  below, 
have  found  that  the  prosecuting  witness  gave  a  true  account 
of  the  matter,  and  we  cannot  say  that  they  were  wrong. 
We  find  no  error  in  these  records,  and  the  judgments  therein 
recorded  must  be  AJifmecL 

JcBOK  -  CRAI.LKNGK — pRB-KxisTiKo  OpnnoN  In  the  Tiilnd  of  n  !u ror  Is  a  ground  of  chal- 
"c^P'Ui  Hie  fttvur:  Mbiich  v.  r&iple, »  foJo.  44D. 

,^«^>T»iW9  caNjjot  AK  DfSciusoiTKt)  by  party  cnlllrig  him;  but  the  rule  docs  DOC  Apply  tO 
Mwunony  drawn  from  him  by  the  other  party:  Babcock  v.  People,  n  Colo.  51^^ 
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Thjb  Peopli!  of  tkk  T>:rjsitoby  of  Oolobado  bx  rel.  thb 
DsNTXB  &  Rio  Gbandis  Railway  CJoitPAwy  a.  Board 

OF  OOITKTY  OOMMISSIOBTERS  OF  PUEBLO  COUKTY. 
BUBSCaiFTlOK  TO    StOCK  OF   RAIIiWAT  OOMPAKT  B7  k  C01XVTT«-mA«M  «a(i(d; 

Until  the  board  of  county  oommUsiooers  eubscribe  to  the  stoek  of  »  rail- 
way  company,  and  authorize  the  payment  thereof  in  the  bonds  of  the 
county,  the  vote  of  the  legal  electors  of  the  county  authorising  sudi  sab- 
BcriptioQ  to  be  made,  goes  for  nething. 
The  people  oi  a  county,  in  their  pHraary  capacity,  haveno  amUioriiy  under  the 
law  to  make  a  contract  of  subscription  binding  upon  the  eovnty ;  tite 
board  of  county  commissioners,  pursuant  to  the  authority  delegated  by 
such  vote,  must  enter  Into  the  contract  of  subscription  before  either  the 
county  is  compellable  by  mandamw  to  surrender  its  bonds,  or  the  raUwa.y 
company  to  deliver  its  stock. 

Appeal  from  District  Court,  Puehlo  Chunty. 

Tuis  was  an  application  for  maadamus  to  compel  the 
county  commissioners  of  Pueblo  county  to  i8sne  $50,000  in 
the  bonds  of  the  county  to  the  Denver  &  Rio  Gmad^  Rail- 
way Company.  An  alternative  writ  was  issued,  in  which 
the  facts  were  set  forth  as  follows  : 

That  the  Denver  &  Rio  Gi^ande  Railway,  a  corporation 
existing  under  and  by  virtue  of  the  laws  of  the  territory  of 
Colorado,  and  doing  business  within  the  county  of  Pueblo 
on  the  Ist  of  December,  1871,  had  constructed  its  railway 
ttom  Denver  to  Colorado  Springs,  and  contemplated  extend- 
ing it  thence  to  the  coal  fields  of  Fremont  county  by  the 
most  advantageous  route,  and  that  the  citizens  of  Pueblo 
county,  desiring  such  extension  ^ia  the  town  of  Pueblo, 
made  their  petition  signed  according  to  law  by  over  100 
voters,  praying  the  board  of  county  commissioners  of 
Pueblo  county  to  order  an  election  for  voting  to  subscribe 
$50,000  in  this  behalf,  and  to  pay  the  same  in  the  bonds  of 
the  county  :  that  December  9, 1871,  said  commissioners  met 
to  consider  the  matter,  and  thereupon  ordered  that  a  special 
election  be  held  for  this  purpose  on  the  10th  day  of  Janu- 
ary, 1872,  reciting  the  propositions  upon  wliich  said  sub- 
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Mriptbq  was  to  be  mft4e ;  a^d  afterward,  Deoember  95^ 
1871,  at  a  m^Uiig  of  tbe  sakl  board  of  commisBioners,  the 
aadd  deetion  was  postponed  and  fi^ed  to  he  held  on  tbe 
80th  day  of  January,  1873, "  for  the  purpose  of  voting  upon 
the  foUowing  questions:  shall  the  county  of  Pueblo  sub- 
scribe the  sum  of  $30,000  to  the  capital  stock  of  the  Denver 
ft  Sio  Graad^i  Badlway  Compaay,  to  aid  ia  its  consfcroction 
of  a  railway  from  the  town  of  Pueblo  to  the  ooal  fields  of 
Fremont  county,  on  the  following  oonditions : 

"1.  Said  sura  of  $50,000  shall  be  paid  by  the  issue  of  a 
l&e  amount  of  the  bonds  of  Pueblo  oounty,  payable,'  etc., 
(deseriptive  of  charaeter  of  bonds). 

^^  3.  The  mam  trunk  line  of  said  railway  shall  be  built 
muthward  from  Colorado  Springs,  its  present  terminus,  to 
the  town  of  Pueblo  to  a  point  on  the  north  side  of  thci 
Aikansas  river,  within  one  mile  of  the  new  court-house,  at 
wbieh  point  said  rpolway  company  shall  construct  its  depot. 

^'3.  A  railway  shall  be  oonstruoted  from  said  point,  last 
mentioned,  up  the  Arkansas  valley  to  tbe  ooal  fields  of  Fre- 
mont oounty. 

^'4.  Said  bonds  shall  issue  when  the  said  railway  up  the 
Arkansas  valley  is  comideted  and  ready  for  the  running  of 
cam  to  the  coal  mines,  the  same  to  be  completed  within  one 
year  from  the  day  of  the  voting  of  the  said  bonds. 

"ff.  If  the  oounty  shall  vote  in  favor  of  bonds,  the  county 
commlsBioners  shall  be  trustees  for  the  county  in  all  mat- 
ters app^taining  to  the  issue,  delivery  and  cancellation  of 
said  bonds,  etc.,  etc. 

"6.  The  flailure  of  said  railway  company  to  comply  with 
any  of  th/ese  conditions  shall  relieve  said  county  from  all 
obligations  to  subscribe  to  its  stock. 

''  The  ballots  to  be  used  at  the  said  special  election  shall 
have  written  or  printed  thereon  ^  For  the  Bonds '  or  'Against 
Uie  Bondcu'  By  order  of  the  board  of  county  commission- 
ers,  0.  H.  P.  Baxteri  chairman.  Attest:  Sam  McBrlde, 
clerk." 

That  the  foregping  amended  order  was  duly  published  in 
the  newspapers  of  the  town  of  Pueblo,  according  to  law, 
Vol.  IT.— 40 
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and  that  afterward,  on  the  30th  day  of  January,  1872,  the 
election  was  held  according  to  the  order  and  notice  and 
according  to  law,  "  and  at  said  election  a  majority  of  all  the 
votes  cast  was  *  For  the  Bonds,'  to  wit,  in  favor  of  the  said 
subscription  and  issue  of  the  bonds  of  the  said  county  for 
the  sum  of  $50,000  in  aid  of  said  railway,  according  to  the 
propositions  above  recited,  as  appears  by  the  canvass  of  the 
returns  of  said  election,"  etc.  ' 

That  thereupon,  afterward  the  said  railway  company 
built  the  main  line  of  their  railway  from  Colorado  Springs 
to  Pueblo,  to  the  point  stipulated,  and  located  and  built  its 
depot  at  said  point,  and  afterward,  within  a  year  from  the 
voting  of  the  said  bonds,  to  wit,  between  the  30th  day  of 
January,  1872,  and  the  1st  day  of  November,  1872,  built 
and  completed  a  railway  from  the  point  mentioned  up  the 
said  Arkansas  valley  to  the  said  coal  mines  ready  for  the 
running  of  cars,  as  conditioned^  and  afterward  the  board 
of  county  commissioners  procured  to  be  engraved  and 
printed,  bonds  of  the  county  to  the  amount  of  $60,000,  ready 
to  be  signed  and  delivered  to  the  railway  company  in  accord- 
ance with  the  said  propositions,  vote  and  subscription. 

That  afterward,  November  9, 1872,  the  railway  company, 
by  Wilbur  F.  Stone,  one  of  its  attorneys,  reported  and  sug- 
gested to  the  said  board  of  commissioners,  at  a  meeting 
thereof,  the  completion  of  said  railway  and  the  fulfillment 
by  the  company  of  all  the  conditions  to  be  by  said  com- 
pany  performed,  precedent  to  the  issue  and  delivery  of  said 
bonds,  and  thereupon  formally  demanded  of  said  commis- 
sioners the  issue  and  delivery  of  said  bonds  to  said  company, 
which  demand  was  then  and  there  by  said  commissioners 
refused. 

And  that  afterward,  January  11, 1873,  at  a  regular  meet- 
ing of  said  board  of  commissioners,  like  demand  was  made 
and  in  like  manner  refused ;  and  afterward,  February  8, 
1873,  at  a  special  meeting  of  the  said  board,  said  demand 
was  renewed  and  again  refused  ;  and  afterward,  November 
14,  1873,  the  said  demand  was  again  renewed  at  a  meeting 
of  said  commissioners,  and  the  said  railway  company  then 
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and  there  tendered  and  delivered-to  the  said  commissioners 
a  certificate  of  the  capital  stock  of  the  said  railway  com- 
pany,  being  the  amount  subscribed  for  by  said  county  by 
the  vote  aforeaaidy  such  tender  being  in  complete  fulfillment 
of  all  which  the  said  railway  company  was  and  is  required 
by  law  to  do  in  the  premises,  and  that  thereupon  the  said 
commissioniBrB  again  distinctly  refused  to  issue  and  deliver 
said  bonds. 

Recites  that  the  county  of  Fueblo,  by  its  vote  as  afore- 
said, lawfully  authorized  the  issue  and  delivery  of  the  bonds 
upon  conditions  which  were  fully  complied  with,  and  the 
said  railway  company,  in  good  faith,  has  complied  with  each 
and  every  one  of  the  oonditiona  required  to  be  done  by  it 
according  to  law  imd  the  propositions  in  the  premises,  and 
that  the  said  commissioners,  upon  proper  demand,  refused 
to  issue  the  bonds  as  their  duty  required  of  them,  and 
which  they  had  it  in  their  i>ower  to  do  when  so  demanded, 
and  still  have  it  in  their  power  to  do." 

A  demurrer  to  the  writ  was  sustained. 

Mr.  W.  F.  SxoNB,  for  appellant 
Mr.  G.  Q.  RiOHHOND,  for  appellee. 

BxLFOBB,  J.  From  a  careful  examination  of  the  act, 
anthorizing  subscriptions  to  be  made  to  aid  in  the  construe- 
tton  of  railroads,  it  is  apparent  that  the  body  clothed  with 
the  power  of  contracting  is  the  board  of  commissioners, 
and  it  is  equally  clear  that  the  exercise  of  this  power  is 
made  dependent  upon  the  approval  of  the  people,  expressed 
at  an  election  called  for  that  purpose. 

In  this  case,  it  is  evident  from  the  form  of  the  proposi- 
tion submitted  to  the  voters,  as  from  other  things  in  the 
record,  that  no  stock  had  been  subscribed  prior  to  the  elec- 
tion, bnt  that  the  purpose  of  the  election  was  to  ascertain 
whether  the  popular  will  would  authorize  and  sanction  such 
a  subscription.  The  people  can  make  no  contract  binding 
on  the  county.    They  can  approve  or  disapprove  a  contract 
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made  by  the  board  ;  beyond  this  they  cannot  ga  It  is  clear, 
also,  that  to  maiotain  this  action,  the  complainants  tnoet 
have  a  valid,  legal  right  against  the  county,  springing  oat 
of  a  contract  made  in  a  way  known  to  and  approved  by  the 
law. 

To  constitute  a  oontract  there  must  not  only  be  parties 
competent  to  agree,  but  also  mutuality  of  conBideration 
and  obligation.  Both  must  be  bound  or  neither  can  be  held. 
The  election  proceeds  upon  the  petition  of  the  eitiagens. 
The  railroad  company  is  not  a  pafty  in  this  pielimiaary 
step.  The  election  is  not  and  cannot  be  ordered  at  tiieir 
request.  They  may  submit  their  proposals  to  the  board, 
and  through  it  to  the  i)eople;  but  the  statute  neither  empow- 
ers the  company  to  contract  with  the  people^  nor  does  it 
authorize  the  people,  in  their  praiiiary  capacity,  to  contract 
with  the  corporation.  This  power  is  vested  solely  in  their 
representatives,  the  commissioners,  and  to  make  it  effeot«ial 
they  must  pursue  the  strict  letter  ef  the  law  graAiting  it 

The  most  that  can  be  said  as  to  the  action  Of  the  board  in 
this  case  is,  that  at  an  election  they  submitted  certain  pro- 
posals—  by  whom  made  does  not  clearly  appear — to  the 
consideration  of  the  voters,  and  that  they  approved  them. 
This  is  not  enough,  for,  as  we  have  seen,  the  people  in  their 
primary  capacity  are  not  empowered  to  contract.  Nor  can 
the  commissioners  make  a  contract  that  will  bind  the  county 
until  the  people,  through  the  ballot-box,  tell  them  so  to  do. 
The  action  of  both  in  their  appropriate  ways  must  be  had 
before  the  negotiations  can  be  consummated.  "Until  the 
county  has  subscribed,''  says  the  supreme  oou^rt  of  Illinois, 
"  there  is  no  privity  between  the  road  and  the  county."  It 
is  the  contract  of  subscription  which  compels  the  subscribe 
for  stock  to  pay  the  money,  and  the  company  to  issue  to 
him  shares  of  their  stock.  Wh^n  the  rote  was  taken  and 
resulted  in  flavor  of  subscription,  it  only  amounted  to  a 
delegation  of  power  to  the  commissioners  to  make  the  con- 
tract of  subscription. 

The  company  was  no  party  to  this  vote,  and  has  no  m<ae 
right  to  insist  upon  the  execution  of  the  power  thus  delega* 
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ted,  tbafl  it  wotdd  kave  incase  an  indmdual  were  to  author 
ize  an  agei^i  to  sabdcribe  for  stock  in  the  road,  and  who 
should  re/txxB^  to  cotercise  the  power  of  Ms  principaL  P.  A 
0.  JR.  B.  Co.  V.  3\Mfe90€U  Oouviy,  82  Hi.  156. 

If  we  were  to  concede  the  power  of  the  people  to  make  a 
controot  by  a  vote  to  take  stock,  still  their  vote  could  not 
amount  to  a  contract^  till  the  company,  through  its  proper 
olBoero,  also  agreed  to  issue  the  stock.  The  record  fails  to 
disclose  any  such  oontraot  on  behalf  ot  the  corporation. 

Tke  recitals  in  this  writ  are  simply  to  the  effect  that  the 
Dearer  and  Sio  Grande  Bailroad  Company  had  constructed 
itefailway  from  Beaver  to  Ooiorado  Springs^  and  contem- 
plated extending  it  tlieaoe  to  tlie  coal  iields  of  Fremont 
coanty  by  the  most  advantageous  routes  and  that  the  citi- 
zens of  Pueblo  county,  desiring  such  extension  ma  the 
town  of  Pueblov  made  their  petition,  signed  according  to 
law,  praying  the  board  of  county  commissioners  of  Pueblo 
Gooaty  to  order  on  eliection  tot  voting  to  subscribe  $60,000 
in  this  behalf,  and  ta  pay  the  same  in  the  bonds  of  the 
county. 

That,  parsoant  to  tide  petition,  a  specnal  election  was 
ordered,  the  notiee  recitiilg  the  proposition  upon  which  said 
subscription  was  to  be  made.  Thus  far  it  would  appear 
that  tifte  acts  perfbrmBd  were  done  by  the  commissioners  on 
the  one  haftd^  and  the.  people  on  the  other ;  between 
the  ^neipal  and  the  agents.  There  is  nothing  in  the 
record  to  show  that  the  propositions  voted  on  were  sub- 
mitted by  the  company,  or  tiliat  they  had  any  knowledge  of 
liie  same^  l%ie  connection  ol  the  corporatioia  with  the 
ttansactions  only  becemoe  apparel;  when,  through  their 
attom^v,  they  appear  befem  the  board  and  demand  the 
bonds  of  the  county.  Clearly,  then,  according  to  the  recitals 
of  the  warh^  ikam  is  nothing  that  would  indicate  the  exist- 
ence of  an  oUigatiDn  on  iita  paort  of  the  company. 

Had  the  commissioners,  on  behalf  of  the  county,  brought 
suit  ta  compel  the  issue  and  delivery  of  stock,'  the  company 
conldwell  have  replied  under  the  facts  set  forth  in  this 
record :  "  We  never  contracted  to  deliver  any.    The  election 
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was  a  movement  between  the  people  and  the  commission- 
ers ;  we  made  no  propositions.  The  recofd  fails  to  disclose 
any  agreement,  and  hence  there  is  nothing  on  which  to 
predicate  a  claim  against  us."  And  taking  the  facts  set 
forth,  no  sufficient  rejoinder  could  have  been  made  by  the 
board.  It  is  insisted,  however,  that  when  the  proposals 
were  approved  by  the  people,  it  then  became  the  duty  of 
the  board  to  subscribe.  As  stated  above,  it  does  not  appear 
that  these  propositions  were  submitted  by  the  company.  If 
they  were  not,  then  the  transaction  was  purely  one  between 
the  people  and  their  agents,  the  company  being  in  no  sense 
a  party  or  privy  thereto.  Under  a  statute  whose  language 
is  identical  with  that  of  our  own,  it  was  held  that  the  vote  of 
the-  people  could  create  no  obligation  on  the  part  of  the 
county  or  railroad  company.  Mr.  Justice  Nelson,  in 
answering  the  argument  "tiiat  the  duty  of  the  board  to 
issue  stock  after  the  election  was  imperative,"  said  ''  that  a 
subscription  was  necessary  to  create  a  contract  binding  upon 
the  county,  on  one  side,  to  take  the  stock  and  pay  in 
the  bonds ;  and  upon  the  other,  to  transfer  the  stock  and 
receive  the  bonds  for  the  same.  Until  the  subscription  is 
made,  the  contract  is  unexecuted  and  obligatory  upon 
neither."  AspinwaU  et  oL  v.  Davis  OourUy^  22  How.  367  ; 
Commissioners  of  Oraw/ord  Co.  v.  The  L.  N.  A.,  efc.,  if. 
R.  Co.,  30  Ind.  192  ;  Union  Pacific  i?.,  efc.,  V.  Davis  Go.y 
6  Kan.  256.  In  the  absence  of  a  contract,  we  see  ho  obliga- 
tion resting  on  the  county  which  the  complainants  can 
enforce.  It  is  very  questionable  whether  the  proceedings 
were  valid  in  any  sense.  The  order  for  the  election  was 
made  at  a  special  meeting,  and  there  is  nothing  in  the  record 
to  show  that  that  meeting  was  appointed  at  a  regular  ses- 
sion of  the  board. 

We  are  of  the  opinion  that  the  court  committed  no  error 
in  sustaining  the  demurrer  and  refusing  the  writl 

Judgment  is 

Affi/rmeA. 
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HUGUNIN  V.  MoOUKNlFF  et  al. 

Trespaes  —  qttare  dauium  —  plaintiff 9  poueuUm,  To  mainUin  treepMS,  quari 
dautum^  tlie  plaintiffs  most  have  actual  or  oonstnietiYe  poBseBsion  of  the 
locvB  Ml  quo  at  the  date  of  the  alleged  treepa^flea. 

E  and  othen,  def endantB»  conveyed  a  mine  to  C,  and  delivered  a  abaft  and 
level  in  the  mine  to  plaintlffa  aa  agent  of  C,  retaining  a  certain  other  shaft 
and  level  in  the  same  lode,  not  connected  with  the  first,  apparently  claim- 
ing that  part  as  npon  another  lode.  C.  contracted  to  sell  to  plalntifl^a  the 
same  mine,  and  gave  them  a  bond  for  a  deed.  Afterward,  by  sinking  and 
stoptng,  defendants'  took  ore  from  the  level  and  shaft  retained  by  them, 
bnt  the  opening  was  not  extended  longitndinally.  In  trespass  for  the 
value  of  the  ore  so  taken,  ?ield,  that  the  plaintiffs  had  not  actual  or  con- 
structive possession  of  the  loetu  in  quo,  because : 

1.  Throughout  the  length  of  the  level  retained  by  them,  the  defendants  had 
actual  poeeeaslon  of  the  vein,  from  the  Burface  to  the  center  of  the  earth. 

8l  The  pUdntifb'  posseesion,  whether  referred  to  the  bond  from  C.  to  them,  or 
as  vendees  and  licensees  of  C,  cannot  be  extended  to  the  part  actually 
occupied  by  defendants, 
t.  The  circumstance  that  C.  purchased  for  the  benefit  of  plaintiffs  cannot  be 

effectoal  in  a  court  of  law,  since  he  held  the  legal  title. 
lUU  aoquirsd  after  $uit  hrmtghi,    A  title  ^  the  premises  acquired  by  plain- 
tiffs  after  the  commencement  of  the  suit,  will  not  avail,  since  the  rights  of 
the  parties  must  be  determined  by  their  position  at  the  time  of  the  tre»> 


Appeal  from  District  Courty  Clear  Creek  Comity • 

Thb  acUon  was  tresi)a8S,  commenced  Angast  30,  ISTS,  by 

Thomas  MoCmmiff  and  Eli  8.  Streeter,  against  James  B. 

Unganiny  James  Lees  and  David  Lees.    In  the  first  count 

the  plaintiflis  declared  for  ore  taken  from  the  Elkhom  lode. 

In  the  second  county  for  ore  taken  from  the  Zillah  lode.    In 

the  third  connt,  for  ore  taken  from  the  Zephyr  lode.    The 

fourth  count  was  de  bonis  asportatis.    The  defendants 

pleaded  not  guilty  and  Ixberum  tenemeTUum.    The  evi- 

deace  waa  very  voluminous,  and  it  will  only  be  necessary  to 

motion  several  points  which  were  clearly  established.    But 

one  lode  was  in  eontroversy,  and  that  had  been  cut  as  early 

•8  December,  1871,  by  the  defendant  Hagunin,  in  a  tunnel 

opened  by  him  and  called  the  Eaglebird  tunnel.    This  tun- 
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nel  had  been  opened  for  a  considerable  distance  beyond  the 
line  of  the  lode,  and  there  was  some  evidence  that  the  tun- 
nel followed  the  lode,  together  with  what  was  known  and 
called  the  Eaglebird  lode,  for  a  distance  of  25  or  30  feet^ 
in  a  westerly  direction.  East  of  the  tunnel,  a  level  had  been 
opened  for  a  short  distance  upon  the  line  of  the  loda  in  con- 
troversy, and  in  this  level,  the  defendant  Hngunin  sunk  a 
shaft,  called  by  him  the  Casket  shaft.  At  a  considerable 
distance  east  on  the  same  lode  was  what  was  called  the  Elk- 
horn  shaft,  and  from  that  a  level  opened  westerly  upon  the 
vein  for  a  short  distance.  A  controversy  existed  respecting 
the  title  to  the  property  between  the  plaintilfe  «tnd  the 
defendant  Hngunin  and  others,  and  William  H.  Cushman 
acting  for  and  on  behalf  of  the  plaintiffs  in  this  suit,  but 
apparently  without  eommunioating  to  ihoae  with  wLom  he 
was  dealing,  the  fact  that  he  was  acting  otherwise  than  for 
himself,  purchased  the  property  and  paid  therefor  or  agreed 
to  pay  $76,000. 

The  contract  of  purchase  was  evidenced  by  an  agreement 
dated  March  6,  1S72,  and  several  of  the  parties  thereto  who 
were  not  parties  to  this  suit,  but  who  had,  apparently, 
authority  from  Hngunin,  delivered  the  shaft  and  level  last 
mentioned  to  the  plaintiffs  in  this  suit,  who  were  acting 
as  the  agents  of  Cushman  in  that  nmtt^.  On  the  16th 
day  of  March,  1872,  the  defendant  Hngunin,  and  the 
others  who  claimed  title  to  the  lode,  coareyed  the  same 
to  Cushman.  The  title  was  taken  by  Cuahman  in  his  own 
name,  apparently,  to  secure  him  for  <%rtain  moneya  whidn  he 
had  advanced  toward  the  purchase  of  the  property.  On 
the  1st  of  May  following,  Cushman  ersonted  to  jidaintiflb 
a  bond  whereby  he  covenanted  to  convey  the  same  property 
to  them  upon  the  payment  of  certain  tnoneya  doe  bfan  in  the 
time  and  manner  therein  apecified.  Punsoant  to  this  bond, 
on  the  16th  of  May,  1873,  which  was  long  after  this  sait  was 
begun,  he  executed  a  deed  to  the  plaintiflb  for  the  fiMoe 
property.  After  the  purchase  by  Ousfamaa,  im  March,  1812^ 
the  plaintiffs  opened  the  level  weetward  fi^om  the  Eikhom 
shaft  on  the  line  of  the  vein,  and  about  the  24th  of  August^ 
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1873,  came  into  the  Casket  shaft  and  level)  which,  as  before 
stated,  bad  been  opened  by  defendant  Hugunin  and  others 
to  the  eastward  from  the  Eaglebird  tunnel,  and  thna  it  was 
demonstrated  that  those  openings  wefe  upon  one  and  the 
aame  vein.  After  the  purchase  by  Cushman  and  prior  to 
the  commencement  of  the  suit,  the  def^idants  atoped  out 
the  vein  to  a  considerable  height  in  the  Eaglebird  tunnel 
and  in  the  level  eastward  firom  tliat  which  the  defendants 
opened  before  Cushman  purchased  and  a  shaft  waa  sunk  i*i 
that'  level,  but  it  did  not  appear  that  this  opening  wds 
extended  eastward  or  westward  by  the  defendants* 

Many  other  points  were  mooted,  but  nooe  of  them  are  dia- 
cassed  in  the  opinion  of  the  court. 

The  plainttflb  had  judgment  and  the  defendajii  Huganin 
appealed. 

Messrs*  W.  &  &  L.  C.  Rookwell,  for  appellant. 

Mr.  W*  B.  OoBSLiNBy  Mr.  Willabd  Tsllisr  and  Mr#  Or. 
II  BsBD,  for  appeUees. 

Wills,  J.  Had  this  action  been  in  the  name  of  Cush- 
man, it  is  altogether  probable  that  the  appellant  would,  by 
his  deed  of  March  19th,  1879,  be  estopped  to  assert  that  the 
premises  mentioned  therein  did  not  exist  to  the  extent  to 
which  he  had  assumed  to  convey  them  ;  or  that  his  grantee 
did  not,  by  the  delivery  of  part  in  the  name  of  all,  become 
inreated  with  exclusive  possession  of  the  whole.  Other 
considerations  seem,  however,  to  govern  the  action  of  tlie 
present  plaintifiTs.  By  the  strict  rule  which  anciently 
obtained  in  the  Bnglish  courts,  trespass  quare  clausitm 
fregit  lay  only  by  one  having  a  possession*  in  fact,  of  the 
premises  trespassed  upon,  at  the  time  of  the  trespasses.  It 
may  be  inferred  from  what  is  said  in  SuUivcm  v.  Clements, 
1  Col.  261,  that  with  us  a  constructive  possession  suffices ; 
and  thia  aocords  with  the  ctirrent  of  decision  in  this  couutry. 
Whether  the  defendants  in  error  may  maintain  the  present 
action  depends,  tiierefore,  upon  whether,  at  the  date  of  the 

Vol.  n,— 47 
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alleged  trespasses,  they  had  possession,  either  iU)taal  or 
constructive,  of  the  loous  in  quo.  The  evidence  given  upon 
the  trial  tended  to  show  that  the  Elkhorn  lode  was  dis- 
covered in  the  Eaglebird  tunnel  in  December,  A.  D.  1871, 
and  that,  prior  to  the  conveyance  executed  by  Hngunin 
and  his  associates  to  Cushman,  the  defendant,  drifting 
westward  in  the  Eaglebird  tunnel,  had  passed  the  point  of 
junction  for  a  considerable  distance,  and  had  also  drifted 
westward,  upon  the  Elkhorn  crevice,  which  Hugunin  then 
designated  and  claimed  as  the  Casket,  for  the  distance  of  35 
or  40  feet  Work  on  this  drift  was  suspended  before  the 
conveyance  to  Cushman,  and  was  never  resumed,  so  that 
from  the  day  of  the  delivery  of  possession  to  Cushman' s 
agent,  down  to  the  bringing  of  this  suit,  the  defendants' 
workings  seem  not  to  have  advanced  eastward  upon  the 
Elkhorn  beyond  this  point ;  westward  of  this  point,  there- 
fore, the  defendants  always  retained  actual  possession  of  all 
their  previous  workings,  both  upon  the  Elkhorn  and  upon 
the  Eaglebird,  and  eastward  of  this  point  the  defendant 
never  intruded  upon  the  possession  of  the  plaintiff,  if  plain- 
tiff had  possession  there.  Westward  of  this  limit,  too,  as  we 
conceive,  the  defendants'  possession  extended  to  all  depths 
and  levels  from  the  surface  to  the  center  of  the  earth,  so 
that  the  stoping  done  in  the  drift  upon  the  Elkhorn,  and 
the  sinking  of  what  is  called  the  Casket  shaft,  was  within 
the  bounds  of  their  own  actual  occupancy.  The  plaintiffs, 
as  Cushman' 8  vendees,  had  received  possession  of  the  dis- 
covery shaft  upon  the  Elkhorn  lode,  and  of  all  the  work- 
ings proceeding  from  that  shaft.  The  question  is,  therefore, 
whether  out  of  their  possession  of  this  part  of  the  lode  the 
law  implies  possession  of  the  residue,  including  what 
remained  in  possession  of  the  defendants.  The  vendee  of 
lands,  in  an  executory  contract  which  is  silent  in  this 
respect,  is  not  entitled  to  possession  pending  performance  ; 
and  when  admitted  thereto,  he  is  said  to  hold  as  licensee  of 
his  vendor.  Burnett  v.  Caldwell^  9  Wall.  390.  Whether  his 
possession  may  properly  be  said  to  be  a  possession  under 
the  contract,  so  that  the  v/riting  may  be  referred  to,  to 
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determine  its  limitB  and  bounds,  is  perhaps  not  altogether 
clear.  If^  as  was  held  in  KeUog  y.  KeUog^  6  Barb.  116; 
and  Talbot  r.  Ohamberlainy  3  Paige,  219,  his  possession  is 
to  be  regarded  as  a  right  entirely  distinct  from  the  equity 
given  by  the  contraot^  then  it  would  seem  he  must  be 
regarded  as  holding  only  to  the  extent  of  his  pedis  pos- 
8es9io.  In  this  view,  the  plaintiffs  were  not  in  possession 
of  the  locus  in  qWy  and  cannot  maintain  the  present  action. 
If,  on  the  contrary,  we  refer  their  possession  to  the  written 
contract  of  May  1,  1872,  which  was  executed  after  their 
possession  acomed,  bat  in  pursuance  of  a  parol  agreement 
previous  thereto,  its  effect  was  to  give  to  the  plaintiffs  a 
constructive  possession  of  all  within  the  limits  prescribed  in 
that  writing,  and  without  their  pedis  possession  so  fitr  as 
not  in  actual  possession  by  another.  Constructive  pos- 
session always  yields  to  a  possession  in  fact  incom- 
patible with  the  implication  of  law  which  creates  it, 
and  the  plaintiffs  are  no  better  entitled  to  their  action, 
under  this  view  of  the  matter,  than  under  the  other ; 
for  the  defendants,  at  the  inception  of  the  plaintiffs' 
right)  had  an  actual  possession,  which,  whether  adverse  to 
Cushman,  or  in  subordination  to  his  title,  was  inconsistent 
with  the  idea  of  a  constructive  possession  in  the  plaintiffs ; 
for  the  defendants,  if  not  holding  adversely  to  Cushman, 
must  be  regarded  as  his  tenants  at  will;  and  the  actual  pos- 
session  of  tenant  at  will  excludes  the  possibility  of  an 
implied  possession  in  another  tenant  at  will,  or  licensee, 
holding  under  the  same  proprietor.  The  right  of  the  plain- 
tiffs to  the  possession  of  what  was  delivered  into  their  pos^- 
session  was  not  superior  to  the  right  of  the  defendants  to 
the  possession  of  that  which  they  retained.  Plaintiffs  held 
as  licensees  merely,  and  the  defendants  in  a  capacity  not 
inferior  to  that,  certainly ;  and  there  is  as  good  ground  to 
obliterate  the  possession  of  the  plaintiffs,  as  of  the  defend- 
ants. There  is  as  good  reason  to  extend  the  possession  of 
the  defendants,  as  of  the  plaintiffs.  In  neither  view,  there- 
fore, can  the  defendants  be  said  to  have  had  a  possession. 
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either  actual  or  coBStruciive  of  the  Uoue  in  quo^  at  th«  date 
of  Uie  alleged  trespaases. 

Alluaion  was  made  in  argiiinent,  to  the  cbcumBtanoe, 
that  from  the  beginning  of  the  negotiation,  which*  was  con* 
sum  mated  by  his  purchase,  Cashman  acted  on  behalf  of 
the  plaintiffs,  and  with  the  purpose  that  the  title  shoold 
eventually  pass  to  them.  But  this  does  not  affect  the  ques- 
tion ;  the  estate  passed  to  him,  and  remained  to  him.  at  the 
time  when  these  trespasses  were  committed ;  he  was  entitled 
to  the  exclusive  possession,  not  only  m  against  the  defend- 
ants and  third  p^^sons,  but  as  against  the  plaintiffs  them- 
selves, and  the  trust  upon  which  he  purchased  t^ann^,  in  a 
court  of  law,  be  considered. 

Neither  does  the  conveyance,  which,  after  the  institotion 
of  the  present 'action^  Gushmao  executed  to  the  plai&tiflla, 
strengthen  their  case.  The  rights  of  both  parties  must  be 
determined  by  their  position  at  the  time  of  the  trespasses. 
Defendants,  up  to  the  date  of  that  conveyanoe^  were  tenants 
at  will  to  Oushman,  and  are  acoountable  to  him  for  the  man- 
ner  of  their  occupation,  and  to  give  the  conveyance  effect  from 
a  prior  date  will  deprive  Cushman  of  a  right  of  action  which 
before  the  conveyance  was  exclusively  in  him  and  with  which 
he  has  not  by  express  words  parted ;  or  else  to  create  in  these 
plai]rti%  a  right  of  action  cumulative  to  that  in  Cashman, 
which  will  be  in  edfect  to  subject  the  defendants  to  a  double 
accountability  for  the  same  transaction.  If  Cushman's  con- 
veyance shall,  as  against  his  tenant  at  will,  hate  relation 
back  to  the  contract  of  purchase,  no  contrc^Ung  reason  is 
perceived  why  the  same  effect  might  not  be  accorded  to  it 
as  against  Cushman  himself,  had  he  committed  the  acts  com^ 
plained  of;  this  would  be  to  create,  by  fiction  of  law,  a  con- 
structive possession  in  those  who  had  neither  possession 
in  fact  nor  the  right  of  possession  as  against  one  in  whom 
both  were  invested. 

Tlie  cases  of  McMeUan  v.  Ilaftly^  d  Car.  ft  K.  89 ;  DanfM 
V.  Bi>an9,  5  Ired.  629;  PremeU  v.  Iian€^om,  8  id.  flOT; 
Rieh  V.  Baker,  3  Denio,  80,  appear  to  be  in  point. 

What  has  been  said  proceeds  upon  the  idea  that  the 
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defeBdantfi  ajre  Bot  shown  to  Lave  in^raded  the  poseesi^ion  of 
the  plaintiffs ;  if  such  invasioa  of  theii'  poases^on  shall 
hereafter  be  shown,  they  will  be  entitled  to  recover  such 
damages  only  as  may  serve  to  compensate  them  for  that 
disturbance  of  their  pos&session.  For  the  iiyary  occaaioined 
to  the  snbstance  of  the  estate,  by  the  mining  and  carrying 
away  of  the  ores,  the  defimdants'  landlord  is  alone  entitled 
to  recover.  Sbarr  r.  Jncksoriy  11  Mass.  619;  CanniH  v. 
Batcher,  1  Hill  (S.  0.),  280 ;  Spencer  v.  Weatherhy,  1  Jones 
(ir.  C),  327;  Bulkley  r.  Dolhear,  7  Conn.  233. 

Inasmuch  as  the  litigation,  if  it  shonld  proceed  further, 
will  probably  be  conducted  between  other  parties,  we  reserve 
opinion  of  the  other  points  presented  by  the  record. 

The  judgment  of  the  district  court  is  reversed  and  the 
oanse  will  be  remanded  for  further  proceedings,  according 
to  the  views  here  expressed. 


Mason  v.  Thb  Peoplb. 

p  ^mna(k$t  inMUmeni  perMnff^  lo  a  pnmcMaa  by  liidletiiMftt  tn 
knu^, «  plea  InalMloiiieBt  which  leta  ap  another  liidiatineBt  for  the  iam 
otfeoee  preaented  at  a  former  term  of  the  same  court,  ia  bad  om  demurrer. 

^tKDJCT^' in  larceny — value  of  property  stolen.  Upon  aa  iodictmeut  for 
hrcenj*,  it  ia  not  DeceseaTy  that  the  Jury  should  find  specially  the  value  of 
tte  property  eftoleB.  A  i^eneval  verdlot  of  guilty  affirms  the  truth  of  all 
mHem  charged  in  I3ie  iadictmeati  the  yajtie  of  tlie  preperty  iaoluded. 

^uancB'^initruetion  me  to  wdue  qf  property  etolen.  If  Uiere  is  a  doabi 
'  apon  the  evidence  aa  to  whether  the  offense  is  grand  or  petit  larceny* 
oomael  shonld  pray  an  Instruction  to  the  Jury  to  find  the  value. 

JBrr&r  to  JMsfiriet  Courty  Arapahoe  County. 

Thk  iaotH  r^atiog  to  the  plea  in  abEitei»ent  are  sufficiently 
set  ont  in  the  opinion.  The  iadictfifient  contained  several 
coaots,  ia  each  of  which  the  defeadante  were  eharg^  with 
the  lareeoj  of  fonir  mulea,  and  some  of  the  mules  were 
allied  to  be  of  the  value  of  $300,  and  others  of  the  value 
of  ISOOi     The  jury  returned  a  general  v^dict  of  guilty 
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against  plaintiff  in  error,  and  Sohr»dery  who  was  tried  at 
the  same  time,  was  acquitted* 

Mr,  H.  B.  Hunt,  for  plaintiff  in  error. 

Mr.  M.  A.  RoaiBBS,  district  attorney,  contra. 

Belfobd,  J.  The  first  ^*ror  assigned  is  the  sustaining  the 
demurrer  to  the  plea  of  abatement  filed  bj  the  plaintiff  in 
error.  It  appears  that  at  the  April  term  of  the  court,  an 
indictment  was  found  charging  Thomas  Mason,  John  Chasey 
Albert  Schraeder  and  Albert  G.  Brown  with  larceny.  No 
trial  being  had  at  that  term,  the  grand  jury,  at  the  ensuing 
October  term,  found  another  indictment  against  the  same 
parties  for  the  same  offense.  Mason  set  up  in  his  plea  the 
former  indictment  to  abate  proceedings  on  the  second.  To 
this  plea  a  demurrer  was  sustained.  Another  indictment 
pending  for  the  same  offense,  constitutes  no  ground  of 
abatement.  DvMon  v.  TTie  Staie^  5  Ired.  633;  0am.  v. 
Drew,  8  Gush.  279 ;  Wharton's  Am.  Grim.  Law,  621.  The 
verdict  of  the  jury  failed  to  specify  the  value  of  the  goods, 
and  it  is  strenuously  insisted  that  no  valid  judgment  could 
be  pronounced  on  such  verdict.  The  indictment  charges 
the  goods  taken  to  be  of  the  value  of  $600.  The  evidence 
not  being  set  forth  in  any  bill  of  exceptions,  we  must  pre- 
sume that  it  fully  sustained  the  allegation  in  the  indictment. 
The  verdict  being  a  general  one,  it  must  be  regarded  as  a 
finding  of  the  truth  of  all  the  material  averments  consti- 
tuting the  offense  charged,  including  the  allegation  of  value, 
so  far  as  that  is  material.  Schoonover  v.  The  State^  17  Ohio 
St.  294 ;  Slate  Y.  White,  25  Wis.  369 ;  United  States  v.  Tyler, 
7  Granch,  286.  When  the  evidence  fails  to  fully  disclose  the 
precise  value  of  the  goods,  or  is  conflicting  on  the  subject, 
and  embarrassment  may  be  experienced  by  the  court  in 
applying  or  adjudging  the  punishment,  the  counsel  for  the 
prisoner  should  pray  an  instruction  and  have  the  court 
direct  the  jury  to  make  a  finding  as  to  the  value.  This 
course  was  not  pursued.  We  are  unable  to  find  any  error 
in  this  record. 

The  judgment  will  be  AjffirmeA 
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TatiiOR  v.  McLAuaHLur. 

PBACTips — ioUh  {s9ue$  pending  Judgment  nil  dicit  is  irregular.  It,  after  issue 
joined,  the  defendant  does  not  appear  when  the  cause  is  called  for  trial,  a 
]iu7  should  be  impaneled  to  try  the  issue,  and  it  is  error  loenterjud^^ent 
nadidt. 

BrroT  to  Probate  Oourty  Park  Gouviy. 

The  action  was  upon  a  promissory  note,  and  the  defend- 
ant filed  several  pleas  as  stated  in  the  report  of  this  case  at 
the  last  term,  when  judgment  was  reversed  upon  another 
ground.    Ante^  p.  12. 

After  the  case  was*  remanded,  the  plaintiff  replied  to  the 
several  pleas,  and  at  the  August  term  of  the  probate  court 
the  defendant  not  appearing,  judgment  of  default  was 
entered  against  him.  Upon  the  succeeding  day  the  plaintiff, 
by  J.  M.  Paul,  his  attorney,  moved  the  court  to  set  aside 
the  judgment,  which  was  accordingly  done,  and  the  plaintiff 
then  moved  for  judgment  nil  dicit.  The  record  recites  that 
the  defendant,  being  three  times  solemnly  called,  came  not, 
and  that  the  damages  were  assessed  by  the  clerk,  where- 
npon  the  court  gave  judgment  against  defendant  for  $772.60 
and  costs. 

Mr.  Obris  Blakb,  for  plaintiff  in  error. 

Mr.  M.  Bekbdiot,  for  defendant  in  error. 

BxLFOBD,  J.  It  is  difficult  to  tell  whether  the  judgment 
rendered  in  this  case  is  for  want  of  appearance  or  for  want 
of  pleas.  It  purports  to  be  a  judgment  nil  dicit  If  we 
regard  it  as  such,  then  it  is  clearly  erroneous ;  such  a  judg- 
ment could  not  have  been  entered  with  issues  of  fact  exist- 
ing and  undisposed  of.  Oihson  v.  Smith,  1  Col.  7 ;  Keeler 
T.  CampheU,  24  DL  287. 

If,  after  filing  his  pleas,  the  defendant  failed  to  appear  and 
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participate  in  the  proceedings,  a  jnry  shonld  have  been 
impaneled  to  try  the  issaes  and  assess  the  damages.  This 
precaution  was  not  obserred,  and  the  judgment  mnst  be 
reversed.    Stevens  y.  Janes^  1  CoL  87. 

Heversed. 


Ford  v.  Rookwell. 

PLmADixa-^  ^ohmdedaralion  thauld  he  special.  If  one  take  his  nepbew  to 
the  lionse  of  another,  and  request  the  latter  to  pioride  hoard,  elothlog 
and  other  aecesaairieK  for  the  nephew  and  promise -to  ptf  for  Ike  fame 
(there  heing  nothing  to  show  a  promise  hy  the  nephew),  this  is  nBt  a  eel- 
lateral  nndertakiagy  amd  it  ia  not  neoess&iy  to  declare  upon  It  speeiallj. 
When  the  contract  has  been  fully  performed  bj  the  plaintiff,  he  may 
recover  on  the  common  counts  for  goods  furnished  and  for  servlcee  rendered. 

niD*08ino]«-*(^  wham  iaketu  A.  dedlmoe  or  oommlseton  te  take  the  t«ett- 
momy  of  a  aon^resident  witaess,  ise«ed  pursnant  le  the  at«tote  (It  8.  ail)» 
confers  authority  npon  the  person  to  whom  it  is  directed  to  administer  an 
oath  to  tlie  witness,  and  it  may  be  directed  to  any  ode  for  that  purpose 
selected,  although  such  person  is  not  an  oAcer  of  the  State  or  tenitory 
where  he  resides,  or  of  this  territory. 

Appeal  from  I>i9tTiet  Oourt^  Arapahoe  Oaardqi. 

The  declaration  contained  only  the  common  counts^  and 
the  trial  was  upon  the  general  issne. 

Appellant  moved  to  suppress  the  depomtion  of  David  S. 
Rockwell,  the  present  appellee,  and  the  plaintiff  below, 
npon  the  ground  that  it  was  taken  in  the  State  of  Conn6<;ti- 
cut  by  one  Lee,  who  was  not,  at  the  time  of  taking  the  same, 
a  justice  of  the  peace,  or  other  officer  of  the  State  of  Con- 
necticut, having  authority  to  administer  oaths.  Nor  waa 
he  a  commissioner  appointed  by  the  governor  of  tliis  terri- 
tory pursuant  to  the  statute  (R.  8,114).  There  was  notii- 
ing  in  the  commission  or  the  return  thereto,  to  show 
that  he  was  such  offlc<?r,  and  obviously  he  bad  no  other 
authority  than  was  conferred  by  the  commission  itself,  Tli^ 
motion  was  overruled,  and  appellant  excepted. 
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Mr.  L.  B.  PnAKOJfl,  for  appellant,  who  relied  very  much 
on  State  v.  Langley^  34  N.  H.  632,  in  sapport  of  the  motion 
to  quash  the  deposition. 

Messrs.  Bbowkib  &  PunrAH^  for  appellee. 

BxLFOBB,  J.  The  deolamtioa  oontained  onlj  the  asm^ 
men  counts.  It  appears  from  the  record  that  in  the  ftili  or 
Bommer  of  1866,  the  appellant  took  his  nephew,  Frank  Ford^. 
to  the  house  of  the  appellee  at  New  Canaan,  Conn.,  and 
dmied  Boekwell  to  receiire  the  said  nephew  as  a  boarding 
scholar.  Ford  agreed  to  pay  $360  for  two  terms,  of  22 
weeks  each,  which  said  amount  was  to  cover  board,  wash- 
ing sad  tuition  of  Frank  daring  the  44  weeks  of  each  year. 
Rookwell  was  further  required  to  supply  the  said  Fiank 
with  clothing,  boots,  shoes  and  books,  and  all  other  things 
needed  for  his  comfortable  maintenance  and  for  the  prose- 
cution of  his  studies ;  and  the  said  Hiram  F.  Ford  agreed 
to  pay  fixr  the  same.  It  is  daimed  that  the  declaration  should 
have  been  special.  We  think  not.  When  the  eootract 
has  been  performed  the  plaintiff  may  recover  on  simple 
contract  the  price  of  the  eervices  under  an  indebitatiis 
asmmpsUt  but  the  contract  must  regulate  the  amount  of 
the  recovery.  Bank  of  Columbia  v.  Patterson^  s  Adm*rSy 
7  Oranch,  380.  The  promise  in  this  cms  was  a  direct 
undertaking  on  the  part  of  Ford  and  not  a  collateral  one. 

It  is  claimed  that,  inasmuch  as  the  deposition  used  on 
the  trial  was  taken  before  an  unofficial  person,  he  had 
no  power  to  administer  an  oath  to  the  witness.  The  etitute 
authorizes  the  issuing  of  commissions  to  such  persons,  and 
their  appointment  as  commissioners  carries  with  it  all  power 
necessary  to  execute  the  commission.  It  is  claimed  that 
the  damages  are  excessive.  Rockwell  testifies  that  Ford  was 
indebted  to  him  in  the  sura  of  $380,  There  is  no  evidence 
to  the  contrary,  and  this  amount  the  jury  found  due. 
The  jadgment  of  the  court  below  is  AJirmecL 

10010.22. 

Vol.  n.-48 
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Clayton  d.  Spenosb. 

Dbittxb  towv  bttb — Htle  under  aU  ofe(mifrM8.  An  aefcaiil  oocaptnt  and  owner 
of  improTemento  upon  a  lot  in  the  city  of  Denver,  at  the  dale  of  the  entry 
of  the  town  aite  under  the  act  of  congress  of  May  28, 1864,  for  the  relief  of 
the  dtjr  of  Denver  (18  Stat  at  Large,  04),  is  entitled  thereto  as  against  one 
who  derives  title  from  the  Denver  Town  Gompany  and  not  hy  possession 
or  occupation. 

Upon  bill  filed  by  a  grantee  of  such  occupant  and  owner  of  improvements  to 
compel  a  conveyance  and  enjoin  an  action  of  ejectment,  a  deed  having 
been  made  to  the  respondents  by  the  probate  Judge  withMit  proceeding 
to  settle  the  title  pursuant  to  the  statute  (R.  S.  (^1),  the  relief  was  granted. 

Power  of  ▲ttosnbt — by  hruband  andtoife.  Under  a  power  from  husband 
and  wife  which  conferred  autliority  to  sell  and  convey  all  th^ir  real  estate 
in  the  county  of  Arapahoe,  it  appearing  that  they  owned  no  property  Jointly, 
and  that  the  husband  owned  none  in  that  county,  the  wife's  aepKarata 
estate  may  be  conveyed. 

PnACTiCB — how  Tdief  may  be  granted*  Where  relief  is  sought  upon  the 
ground  that  respondents  have  obtained  from  the  probate  Judge  the  legal 
title,  which  of  right  belongs  to  complainant,  the  decree  of  the  oonrl  may 
provide  for  transferring  the  title  to  the  latter  by  deed  to  ba  exeented  by 
VQspondents,  and  in  default  thereof  by  a  master. 

Appeal  from  District  Courts  Arapahoe  Cowdy.    - 

Tas  bill  alleged  that  lot  12,  in  block  95,  in  the  east  divis- 
ion of  Denver,  was  a  portion  of  the  lands  entered  by  James 
Hall  in  trnst  for  the  use  and  benefit  of  the  rightful  occu-^ 
pants  and  h(ma  fide  owners  of  the  improvements  thereon, 
on  the  6th  day  of  May,  1866,  pursuant  to  the  act  of  congress 
of  May  28,  1864,  for  the  relief  of  the  citizens  of  Denver; 
that  in  the  year  1864,  Mary  J.  McLaughlin  received  a  deed 
for  said  lot  from  Henry  J.  Rogers,  who  claimed  to  have  title 
thereto;  and  that,  soon  after  she  received  said  deed,  the 
said  Mary  entered  into  occupancy  and  possession  of  said 
lot  and  remained  therein  until  the  18th  day  of  March,  1887; 
that,  on  the  day  last  mentioned,  the  said  Mary  conveyed 
the  said  lot  to  Joseph  E.  Bates  and  Joseph  B.  Cofield,  who 
afterward  conveyed  the  same  to  Lucretia  Holman,  who  con- 
veyed to  complainant.    The  bill  also  alleged,  that  corn- 
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plainant  filed  with  the  said  Hall,  within  the  time  required 
by  law,  her  claim  for  the  said  lot.  It  was  also  alleged,  that, 
through  seyeral  mesne  conveyances,  George  W.  and  Wil- 
liam M.  Clayton  claimed  to  have  title  to  said  lot;  that 
Geoi^  W.  Clayton  also  filed  with  said  Hall  a  claim  for 
said  lot,  and  that  Omer  0.  Kent,  successor  in  office  to  the 
said  Hall,  on  the  27th  of  February,  1860,  without  any  adju- 
dication of  the  rights  of  the  parties,  or  any  hearing  with  refer- 
ence thereto,  conveyed  the  said  lot  to  the  said  George  W. 
Clayton ;  that  on  the  21st  of  January,  1871,  the  said  George 
W.  Clayton  commenced  an  action  of  ejectment  in  the  probate 
court  of  Arapahoe  county,  to  recover  possession  of  said  lot. 
The  title  of  the  respective  parties,  and  the  facts  respecting  the 
entry  of  the  lands  and  the  conveyance  of  the  same  by  each 
of  the  probate  judges  to  hie  successor  in  office,  were  set  out 
at  length.  The  bill  prayed  that  the  defendant  George  W. 
Clayton  should  be  enjoined  from  prosecuting  the  said  action 
of  ejectment,  and  that  the  defendants  should  be  required  to 
convey  their  title  to  complainant  The  material  facts  were 
denied  in  the  answer,  which  was  put  in  without  oath,  and 
the  proofs  were  taken  before  a  master.  Upon  his  report  it 
appeared  that  Mary  J.  McLaughlin  purchased  the  lot  from 
Rogers  in  the  year  1864,  at  which  time  there  was  a  bam 
upon  the  lot,  and  a  house  standing  partly  upon  this 
lot,  and  partly  upon  the  adjoining  lot  number  11; 
that  both  lots  were  inclosed  by  a  fence,  and  that  the 
said  Mary  made  some  further  improvements  prior  to  April 
14,  1865;  that  she  occupied  the  premises  and  rented  the 
same  until  March,  1867,  when  the  lot  was  conveyed  by 
Chever,  as  attorney  In  fact  of  the  said  Mary,  to  Bates  and 
Cofield,  firom  whom  complainant  derived  title  through 
Lucretia  Qolman.  The  power  of  attorney  to  Chever  was 
executed  by  Enos  and  Mary  J.  McLaughlin,  and  conferred 
anthorify  in  the  words  following : 

"To  enter  into  and  take  possession  of  all  property,  both 
real  and  personal,  wheresoever  situated,  to  us  belonging  in 
the  county  of  Arapahoe  and  territory  of  Colorado,  and  to 
let  and  demise  the  same,  and  grant,  bargain,  sell  and  convey 
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ajiy  or  all^  or  Bpy  portion  of  such  real  and  personal  prop- 
er^'/' etc.  It  was  al30  in  evidence  that  the  said  Enoe  and 
Mary  J.  McLaaghlin  owned  no  real  estate  Jointly,  and  that 
the  said  Bnos  owned  noi^e  in  his  own  right  in  Arapahoe 
county,  at  and  after  the  giving  of  the  said  power  of  attor- 
ney antil  the  making  of  the  said  deed  to  Bates  and  Ciofield* 
It  was  admitted  upon  the  record  tliat  the  Denver  Town  Com- 
pany assigned  the  said  lot  to  W.  R  Sisty^  from  whom  the 
defendants  claimed  title.  There  was  no  evidence  to  show 
that  the  defendants,  or  either  of  them,  or  that  any  person 
under  whom  they  claimed,  had  at  any  time  held  possession 
of  the  lot. 

The  decree  of  the  oourt  required  the  defendants,  Geoi^e 
W.  and  William  M.  Clayton,  to  remise,  release,  and  quit- 
claim unto  the  complainant  all  the  estate,  title  and  interest 
which  they  acquired  by  the  deed  from  Omer  0.  Ke&t,  pro- 
bate jnAge,  to  them  within  60  days  ttom  the  date  thereof^ 
and  if  the  said  Greorge  W.  and  William  M.  Clayton  should 
fail  to  make  such  deed,  then  the  master  in  ehanoery  sbould 
make  the  same.  The  said  defendants  were  enjoined  from 
prosecuting  the  said  action  of  ejectment,  and  from  elatming 
any  interest  in  or  to  the  lot.  From  this  decree  the  defend- 
ant  WiUiam  M.  Clayton  appealed. 

Meesrs.  Satrb  &  Wbight,  for  appellant 

Mr.  H.  R.  Hunt,  for  appellee. 

Belfood,  J.  In  the  view  I  take  of  this  case  it  ie  immar 
terial  to  inquire  as  to  the  character  of  Rogeis'  title. 

The  evidence  shows  that  Mary  McLanghKn,  through 
whom  the  appellee  claims  title,  was  in  theaetual  occupancy 
of  this  property  prior  to,  and  at  the  date  of  the  entry,  and 
that  her  possession  continued  until  March,  1867.  The  Tocotrd 
further  shows  that  she  made  her  filing  within  the  90  days, 
provided  by  law,  and  upon  so  doing,  she  was  mtltled  to  a 
conveyance.  Clayton's  title  is  derived  through  the  Denver 
Town  Company,  and  it  does  not  appear  that  either  Clayton 
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or  Ms  grantors  were  ever  in  the  actnal  occupancy  of  these 
lots.  There  was  no  way  of  deriving  title  except  as  pointed 
ont  by  the  act  of  congress  and  the  act  of  the  legislature. 
And  neither  the  a€t  of  congress  nor  that  of  the  tairitorial 
legialatore  reec^aizes  any  claim  in  this  company. 

If  the  Benver  Town  Company  had  no  right,  it  could 
impart  nona  Objection  is  made  to  the  deed  executed  by 
Cherer,  as  attorney  in  fact  of  Mary  and  Bnos  MeLaughlin. 
Tius  letter  auihorized  Cherer  to  convey  all  the  property 
beloiq^ng  to  JMbuy  and  Bnos,  and  it  is  insisted  that,  inas- 
mnch  as  lots  11  and  13  were  the  separate  property  of 
Mary,  the  attorney  could  not  convey  them  under  this 
power.  The  proof  shows  that  they  owned  no  property  in 
common^  and  Enos  had  none  in  his  individual  right  The 
only  property  owned  by  either  was  the  lots  in  controversy, 
and  they  belonged  to  Mary.  There  was,  then,  no  joint  estate 
to  which  the  letter  of  attorney  could  apply*  Such  being 
the  case,  it  seems  clear  that  the  intention  in  making  the  let- 
ter was  to  authorize  Cfaever  to  convey  these  lots.  Dodge 
V.  BcpkiM,  14  Wis.  636 ;  Dottm  v.  Oaki,  14  Wall.  476. 
According  to  the  rule  laid  donvn  in  J3lb>er  v.  Lttdd,  7  Wall. 
228,  the  decree  is  not  improper  in  form. 
The  deeree  of  the  court  below  is  AffinMd. 

TOW27-ATTS  Trust  —  Actaal  occapants  are  entitled  to  lots  In  a  town  site,  as  against  those 
who  never  have  been  In  possession  nor  owned  the  improveuieiit8,and  claim  only  under  aeon- 
▼era^nce  from  a  third  party,  and  such  persons  cannot  oe  admitted,  after  desd  to  the  occopant, 
to  contefli  his  titlR  BviMh  ▼.  I^pe^  9  Ool*.  1*5;  Xdomt  t.  BtnkUy^  4  Colo.  248;  fSUmore  v»  J^tth* 
man,  6  Colo.  1*25;  Anderton  y.  ItarteUt  7  Colo.  261;  Atpen  v.  Atpen  T,dkL,Oo*iQ  Colo.  208. 


ATKUfSOsr  v.  AtUHSOK  et  aL 

PLKADnie  ^nien  U  •h&M  U  undirHOh.  Wbeie,  to  mi  mUqii  ob  s  piomis- 
mrj  apia,  the  defendant  pleaded  the  flUtute  of  lijnltationB^  and  tlie  plain- 
tiff replied  a  new  promiae  in  writing  within  six  years,  the  action  was  upon 
the  now  promise. 

Ai¥l  tJie  rejoinder  to  the  replication  haTinghean  pmt  to  without  oath,  psioof 
of  the  deftodanffl  signature  to  the  new  promise  was  not  reqniied. 

Biu.  OF  EXCKPnoxa  —  toi«»  ntceuary.  Where  a  caase  is  tried  to  the  coart 
without  a  jury,  and  no  exception  la  taken  to  the  Judgment  of  the  court, 
the  question  of  damages  is  not  open  to  review  In  this  court. 
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Error  to  DUMct  Oourt^  ArtxpaJioe  OawUy. 

DxFXNDANTS  in  error  in  the  court  below  declared  npon 
a  promisBOiy  note,  dated  Angust  18»  1860,  payable  two 
months  after  date,  for  the  sum  of  $1,000,  which  they  alleged 
was  made  by  plaintiff  in  error  and  others,  by  the  name  and 
style  of  Atkinson,  Madden  &  Co.  Of  the  defendants,  plain- 
tiff in  error  only  was  served,  and  he  pleaded  non-assump- 
sit, and  that  the  action  did  not  accrue  within  six  years.  To 
the  second  plea  the  plaintiff  replied  that  within  six  years, 
to  wit :  on  the  1st  of  June,  1866,  the  defendant  made  his 
certain  indorsement  in  writing  upon  the  back  of  the  said 
promissory  note,  and  which  said  indorsement  he,  the  said 
John  AtUnson,  then  and  there  duly  signed,  which  said 
indorsement  bore  date,  etc.,  in  and  by  which  indorsement 
he,  the  said  John  Atkinson,  acknowledged  the  payment  by 
him  to  the  said  plaintiffs  of  the  sum  of'  $72  in  part 
payment  of  the  said  sum  of  money  in  the  said  promissory 
note  mentioned,  etc.  Upon  this  replication,  issue  was  Joined 
and  the  cause  was  tried  to  the  court  without  a  Jury. 

Messrs.  Browne  &  Putnam,  for  plaintiff  in  error. 

Messrs.  France  &  Booers,  for  defendants  in  error. 

Hallett,  0.  J.  The  action  was  upon  a  promissory  note 
to  which  plaintiff  in  error  pleaded  dctio  non  accredit  ivfra 
sex  annos^  and  defendants  in  error  replied  a  new  promise 
in  writing,  and  thereupon  issue  of  fact  was  joined. 

A  demurrer  to  the  replication  would  have  presented  the 
question  whether  the  action  was  rightly  brought  on  the 
note,  but  by  rejoining  to  the  replication  plaintiff  in  error 
passed  that  question  by  and  it  cannot  be  considered.  Upon 
the  pleadings  the  action  stands  upon  the  new  promise  in 
the  same  way  as  if  that  had  been  declared  on  with  the  note 
as  an  inducement.  Little  v.  Blunts  9  Pick.  488.  And  if  the 
action  was  upon  the  new  promise  by  the  14th  section  of  out 
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Practice  Act  (Rev.  Stat.  506j,  plaintiflf  in  error  was  required 
to  put  in  his  rejoinder  under  oath  if  he  desired  to  call  for 
proof  of  the  indorsement.  If  defendants  in  error  had 
declared  upon  the  new  promise,  the  case  would  have  been 
precisely  within  the  statute,  and  it  cannot  be  different  where 
an  issne  is  made,  as  to  the  fact  at  a  subsequent  stage  in 
pleading.  We  see  no  error  in  receiving  the  note  with  the 
indorsement  thereon,  and  as  to  the  amount  of  the  judg- 
ment, plaintiff  in  error  is  not  in  a  position  to  complain. 

The  cause  was  tried  by  the  court  without  a  jury,  .and  we 
have  often  held  that  in  such  case  error  cannot  be  assigned 
upon  the  judgment  when  no  exception  was  taken  at  the 
time  the  judgment  was  rendered.  PJielps  v.  Spruancej  1 
Col.  414.  To  the  ruling  of  the  court  in  admitting  the  note 
to  be  read  in  evidence,  plaintiff  in  error  duly  excepted,  but 
he  made  no  objection  to  the  judgment 

The  judgment  of  the  distriot  court  is  affirmed,  with  costs. 

Affirmed. 


Skinkeb  v.  Beshoab. 

PUUnrA— ibMW  iM^MMfy.  A  record  of  a  probate  court  ehould  fl!iow  the 
styls  of  the  ooiirt»  the  day  when,  aad  the  place  where,  it  wee  convened, 
the  judge  who  presided,  and  what  other  officers  were  present,  and  failing 
in  this  the  judgment  will  l>e  reversed. 

If  BIT  OF  ERROR  —  T^cord  tiot  properly  authentieated.  Although  in  the 
absence  of  a  pladta  it  cannot  be  certainly  known  that  what  purports  to  be 
a  record  of  a  court  ia  in  fact  such,  yet,  if  it  carries  upon  its  face  an  adjudi- 
cation between  the  parties,  the  writ  of  error  will  He. 

Attachmbnt  FR0CKEDDC08 — amendment  ofwrU  and  affidavit.  If  a  writ  of 
attachment  be  not  properly  attested,  it  may  be  amended  pursuant  to  the 
statute  (R.  &  55). 

And  00  also  an  affidavit  in  attachment  may  be  amended  by  affixing  the  jurat 
when  that  haa  been  omitted. 

Where  no  affldamt  woe  filed.  But  if  no  affidavit  was  made  or  filed  before  the 
writ  of  attachment  was  issued,  a  motion  to  quash,  based  on  that  ground, 
•hoiild  prevaiL 
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JBrror  io  Probate  Courts  Las  Animas  County. 

At  the  head  of  the  transcript  were  the  words,  "  Regular 
August  Term  of  Probate  Court,  1872  ;"  following  this  waa 
the  title  of  the  cause,  with  the  affidavit,  the  writ,  and  the 
declaration  In  the  order  in  which  they  are  here  named. 

The  jurat  in  the  affidarit  was  dated  August  6,  1873 ;  the 
prefatory  statement  of  the  clerk  showed  that  it  was  filed 
June  26,  1872,  which  was  the  date  of  tlie  writ. 

The  writ  was  attested  as  follows: 

Giyen  under  my  hand  and  seal  this  26th  day  of  June,  A. 
D.  1872. 

DANIEL  S.  TAYLOE, 

(Probate  seal)  Probate  Judge. 

M.  Beshoar,  Clerk. 

By  jBROMfe  Q.  Abbott,  DeptUy* 

The  judgment  was  in  the  usual  form. 

Mr.  A.  W.  Archibald,  for  plaintiff  in  error. 

Mr.  O.  W.  Chambeslaik,  for  defendant  in  error. 

Wjbclls,  J.  This  record,  as  certified  to  uB|  sets  fortb 
divers  proceedings  between  these  parties  upon  different 
days,  and  at  different  terms  of  the  court  below,  but  omits 
to  show  at  what  day  or  place  these  several  terms  were  cpn- 
vened,  or  who  presided  therein,  or  what  ministerial  officers 
attended.  The  first  error  assigned  brings  this  omission 
into  view. 

Except  In  the  case  of  special  terms  of  the  district  courts 
for  which  provision  is  made,  all  the  courts  of  law  are 
appointed  to  be  held  at  particular  times  and  places,  which 
are  designated  by  public  law.  Upon  the  proposition  that 
if  the  presiding  justice  assumes  to  convene  the  court  at  a 
time  or  place  other  than  that  fixed  by  the  statute,  his  pro- 
ceedings and  determinations  will  lack  the  obligatory  force 
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of  jadgmeuts,  there  can  scarcely  be  two  opinions,  and  not- 
withstanding wliat  was  said  in  ai;gunienty  we  are  of  opinion 
that  the  record  must  show  upon  its  face,  that  the  require* 
ments  of  the  law  are  observed.    The  records  of  the  courts  of 
superior  jurisdiction  import  absolute  verity ;  they  ought, 
therefore,  to  bear  within  themselves  evidences  of  their  own 
identity  and  authenticity.    The  name  and  style  of  the  court 
of  whose   proceedings  they  assume  to  be  the  memorial, 
should  be  set  forth,  in  order  that  all  who  read  may  know 
to  what  authority  to  ascribe   the  determinations   therein 
recorded.    It  ought  to  appear  at  what  day  and  place  the 
court  assembled,  for  if  at  a  day  or  place  other  than  that 
appointed  by  law,  no  suitor  would  be  required  to  attend, 
and  the  adjudication  would  bind  no  one.    It  ought  also  to 
be  shown  that  the  proper  functionary  presided ;  otherwise, 
at  least,  if  the  one  who  assumed  to  give  judgment  were  a 
mere  intruder,  without  color  of  authority,  the  same  conse- 
quences would  result    An  omission  in  all  these  respects 
will  render  it  impossible  to  determine  at  what  day  recog- 
nizances of  bail   have   become  forfeit,  or  defendants   in 
default,  or  what  justice  may  properly  authenticate  bills 
of  exception,    and   many   other  like  doubts  and  uncer- 
tainties will  arise,  impossible  of  resolution,  without  resort 
to  external  sources  of  evidence,  which  is  to  turn  the  records 
of  the  courts  into  parol.    Doubtless,  where  the  question 
arises  collaterally  and  within  limits,  this  may  be  admissible, 
e.  g.^  if  the  record  omit  to  show  the  style  of  the  court,  proof 
of  the  place  or  custody  wherein  it  is  kept  may  be  received 
to  explain  this ;  this  would,  perhaps,  be  necessary  in  any 
case,  and  the  day  of  the  meeting  and  adjournment  of  the 
court  may  probably  be  also  established  by  parol  evidence, 
where  in  colkuteral  issues  these  become  material.    But  a 
resort  to  parol  may  in  many  cases  breed  doubts  and  diffi- 
culties, to  which  those  interested  ought  not  to  be  subjected. 
Everyone  in  whose  favor,  or  against  whom  an  adjudication 
has  once  been  had,  has  the  right  to  insist  that  he  shall  not, 
if  afterward  called  in  question  touching  the  same  matter,  be 
required  to  depend  upon  the  infirmity  of  human  memory 
Vol.  II.— 49 
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to  establish  the  time  or  place  at  which  the  court  sat,  or  the 
identity  of  the  record  wherein  the  former  adjudication  is 
preserved.  To  omit  to  set  forth  these  particular,  has,  there- 
fore, been  held  to  be  error.  Planing  Mill  I/wmher  Co.  y. 
Chicago,  66  111.  804. 

But  the  writ  of  error  is  the  process  provided  by  the  com- 
mon law  to  afford  relief  against  an  erroneous  Judgment ;  it 
lies  only  to  a  judgment,  and  debate  has  arisen  whether  the 
omissions  of  the  record  now  under  consideration  have  not 
the  effect  to  turn  all  the  proceedings  into  absolute  nullities. 
If  the  record  transmitted  show  that  no  judgment  at  all  has 
been  given,  or  that  though  it  contain,  words  in  the  form  and 
similitude  of  a  judgment,  they  lack  the  binding  force  of  the 
law^s  adjudication,  there  would  seem  to  be  plausible  ground 
to  assert  that  the  party  complaining  should  seek  his  remedy 
in  another  forum.  And  so,  where  the  record  contained  only 
an  informal  entry,  succeeding  the  title  of  the  cause  in  these 
words,  "judgment  rendered  for  the  plaintiff  in  the  above- 
entitled  suit,  at  the  above-named  term  by  the  courts  for  the 
sum  of  $78.37  damages  and  his  costs,  against  the  said 
defendant,"  the  writ  of  error  was  summarily  dismissed. 
Wheeler  v.  Scott,  3  Wis.  364. 

CvZver  v.  Leary  is  more  precisely  in  point  to  the  present 
case.  The  record  there  showed  that  what  is  termed  in  the 
practice  of  Louisiana  the  signing  of  judgment,  had  occurred 
in  vacation  ;  and  this  being  brought  in  question,  it  was  held 
to  be  a  judicial  act,  whereby  the  judgment  is  completed 
and  made  executory,  and  not  to  be  capable  of  being  per- 
formed in  vacation  ;  and  because,  by  reason  of  this  irregu- 
larity, the  judgment  was  not  yet  made  final,  the  signing 
judgment  in  vacation  being  a  mere  nullity,  the  appeal  was 
dismissed  as  premature.  21  La.  Ann.  306.  In  Wicks  v.  Ludr 
tolg,  the  defendant  justified,  under  a  writ  of  restttution 
issued  upon  a  former  judgment,  given  upon  the  same  matter 
of  controversy,  between  the  same  parties.  Upon  the  trial  it 
appeared  that  the  judgment  relied  upon  hod  been  given  in 
vacation,  in  pursuance  of  a  stipulation  of  parties;  the  district 
court  nevertheless  received  the  record  as  conclusive.    In 
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the  Bapreme  court  it  was  insisted  for  the  appellee  that 
the  supposed  Judgment  being  regular  upon  its  face,  could 
not  be  questioned  collaterally,  but  only  by  appeal.    But 
said  TxBRT,  C.  J.,  *^  appeals  can  be  taken  only  from  judg- 
ments of  a  court ;  here  there  is  no  Judgment  of  any  tribunal 
having  jurisdiction ;  the  proceeding  was  a  mere  nullity." 
9  Cala.  17&    In  the  same  case  is  quoted  the  language  of 
tile  court  in  Doss  r.  Waggoner^  3  Texas,  515,  which  would 
seem  to  be  much  in  point.    But  the  same  court  had,  in 
three  instances  before  that,  entertained  appeals  from  judg- 
ments rendered,  as  appeared  of  record,  in  vacation,  and 
without,  so  far  as  appears,  the  sanction  of  the  consent  of 
parties.    Smith  v.  C^tchester^  1  Cala.  409;  Oaffimberry  v. 
HowiU^  6  id.  493  ;  Pddhody  v.  PTidps^  7  id.  63  ;  and  these 
accord  with  the  current  of  decision  elsewhere.    Oaluslia  v. 
BuUerfleld,  3  Scam.  327;  Daids  v.  Pish,  1  (*.  Gr.  406; 
Oregg  v.   Cooke^  Peck,  82 ;  State  v.  JRoberts,  8  Nev.  240. 
Certainly  it  would  seem  more  consonant  with  the  good 
order  of  society,  and  the  stability  of  titles,  to  permit  such 
counterfeit  and  void  presentments  to  be  questioned  and  set 
aside  in  due  order,  upon  a  proceeding  looking  directly  to 
that  end,  execution  being  superseded  in  the  meantime,  than 
to  leave  the  party  aggrieved  to  await  the  issuance  of  pro- 
cess, and  then  to  resist  its  execution,  manu  forte;  or  to 
restrain  it  by  some  counter  process ;  or  submitting  to  a  sale 
of  his  estate,  to  afterward  assert  title  still  continuing  in 
him  by  reason  of  the   invalidity   of  the  judgment.    In 
Hoehne  v.  TrugiUoy  1  Col.  161,  it  was  determined  that  error 
might  be  maintained  to  a  judgment  less  certain  and  formal 
than  that  in  Wheeler  v.  Scott.    By  this  case,  therefore,  this 
court  seems  to  be  committed  to  the  doctrine,  that  error 
shall  lie  to  review  what  assumes  to  itself  the  force  of  an  ad- 
judication in  law,  even  though,  upon  the  face  of  the  record, 
it  may  want  the  essentials  of  validity. 

In  what  is  said  as  to  the  apparent  nullity  of  the  record  in 
question  we  must  be  understood  to  speak  of  the  record  as 
presented  to  us ;  we  must  not  be  supposed  to  deny  the  power 
of  amendment  in  the  court  below  ;  nor  the  propriety  of  stay- 
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ing  proceedings  here,  upon  application  for  that  purpose,  in 
oi-der  that  opportanitj  for  such  amendmeiit  may  be 
afforded.  In  the  present  case  the  cause  has  be^i  submit- 
ted, upon  this  record,  as  it  now  is,  with  all  its  imperfections. 
A  resolution  of  the  question  is  therefore  inevitable. 

Inasmuch  as  the  cause  must  be  remanded  for  further 
proceedings,  it  may  be  well  to  advert  to  the  questions  which 
may  possibly  be  presented  by  the  motion  to  quash  the 
writ  of  attachment  The  writ  in  question  appears  to  haire 
been  issued  by  the  probate  judge.  The  subscription  thereto, 
of  the  name  of  the  clerk  and  his  deputy,  neitiiier  add  to  nor 
impair  its  effect.  The  omission  of  the  name  of  the  judge 
and  the  averment  that  it  bears  the  seal  of  the  court  from  the 
attestation  clause  are  matters  which  may  be  amended. 

The  affidavit,  which  is  set  forth  in  this  record,  appears  to 
have  been  made  and  filed  long  subsequent  to  the  issuance  of 
the  writ,  but  the  writ  recites  that  an  affidavit  had  been  made* 
Tl)is  probably  accords  with  the  truth,  and  if  so,  the  omifi* 
sion  of  the  officer  before  whom  the  oath  was  taken  to 
affix  his  jurat,  or  of  the  judge  to  file  it,  at  the  time  when  it 
was  deposited  in  his  office,  may  also  be  corrected  by  amend* 
ment.  But,  if  no  affidavit  was  ever  in  fact  made^  or  if 
made,  it  was  not  deposited  in  the  probate  court,  before  the 
writ  issued,  the  writ  must,  if  this  motion  proceeds  uiK>n 
this  ground,  be  quashed,  and  the  estate  attached  be  dUs-- 
charged.  The  judgment  is  reversed,  and  the  cause  will  be 
remanded  for  further  proceedings  according  to  law. 

Reversed. 

Writ  of  Error  will  lis  to  review  what  aasames  to  itself  tbe  force  of^a  Jodsmont.  al- 
though on  the  fH<;e  of  tbe  record  It  may  want  the  eBsendals  of  vaJidlty?  Co<tpery»  Amtaneim 
Cent.  Itia.  Co,  8  CU)lo.  321 ;  Sean  V,  I^ople,  6  Colo.  99.  What  la  snfflcient  to  rcverne  a  Judgment 
can  uever  be  cause  to  qoafth  a  writ  ox  error :  Vance  v.  Sodtwellt  S  Colo.  248. 


Arohibalp  v.  Thompson. 

ATTACHHsirr  ^  amending  the,  wit.  A  writ  of  attftchment  which  Is  retnnable 
to  the  Beoond  term  of  ooart  after  ita  date  maj  be  amended,  and  therefore 
it  is  not  void. 

1i;8TiFiCATiOK— tn  trespass  under  defeetive  %orU,  In  trespass  a^iost  a  aheiiil 
for  levying  on  goods  under  such  writ,  he  may  justify  tlie  seizure. 
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JBrrar  to  JHiirtet  Ofmrt,  Las  Anima$  Otmnt^ 

Tbb  &otB  am  suffimentlj  stated  ia  the  opimon. 

Mr.  A.  W.  ABomBALP^  plaintiff  in  error,  in  peraon* 

Ko  appeaianoe  by  defendant  in  error. 

BiLiOBSD,  J.  This  was  an  action  of  trespass,  brought  by 
Arahibald  against  ThompaoBi  to  recover  damages  foor  the 
tUeged  wrongful  seizure  of  certain  goods  belonging  to  the 
plaintiff  in  error.  Hbe  defendant,  Thompson,  justified  under 
a  wilt  of  attachment^  sued  out  of  the  probate  court  of  Las 
Aaimaa  county,  on  the  22d  day  of  November,  1873,  in  a 
BTiit  then  pending,  wherein  John  P.  Smith  was  plaintiff  and 
Arohibald  was  defendant.  The  only  error  assign^  is  the 
raliog  of  the  court  below  in  allowing  the  writ  of  attachment 
to  be  read  in  evidence.  The  writ  was  tested  and  dated 
NoTember  3S,  1878^  and  made  returnable  to  the  February 
term,  1873.  A  term  of  court  intervening  between  the  suing 
out  and  the  return  day  of  the  writ,  it  is  claimed  by  the 
plaintiff  in  error  that  the  writ  was  void  and  afforded  no  jus- 
tifioatioB  to  the  officer  executing  iU  Unless  the  writ  is 
unendable  under  the  eighth  section  of  the  attachment  act 
(Rev.  Stat  66),  which  provides  that  no  writ  of  attachment 
shall  be  quashed  on  account  of  any  insufficiency,  the  objec- 
tion ot  the  plaintiff  is  well  taken.  A  process  actually  void, 
eiiher  from  a  fatal  defect  in  itself  or  from  want  of  authority 
to  issue  it,  is  wholly  insufficient  either  to  pass  a  right  or  to 
justify  an  act  done  under  it,  and  it  may  be  so  treated  when- 
ever it  comes  in  question.  When,  however,  the  process  is 
act  void  but  voidable  only,  it  will  furnish  a  protection  to 
the  officer  executing  it  Lenin  v.  Oilpin^  6  Dana,  229. 
And  on  the  trial  of  a  cause  the  court  will  regard  the  process 
a8  amended,  when  the  defect  complained  of  is  of  a  charac- 
ter to  be  amended.  McBee  v.  Petty,  8  Cold.  178 ;  Buler  v. 
HuddZesUm^  id.  201.    To  constitute  a  sufficient  writ,  it  must 
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ran  in  the  name  of  the  people ;  be  addressed  to  the  sheriff 
or  constable ;  signed  by  the  clerk  and  attested  by  the  seal 
of  the  court ;  it  mast  be  certain  in  its  commands  and  return- 
able to  the  first  day  of  the  ensuing  term  of  court.  If  it 
contains  all  these  requisite;,  we  characterize  it  as  sufficient 
If  any  one  is  omitted,  we  adjudge  if  insufficient.  The  legis« 
lature  certainly  designed  in  the  use  of  the  word  "insuffi- 
ciency "  to  cover  more  than  mere  formal  or  technical  defects ; 
such  defects  in  pleadings  and  proceedings  were  amendable 
and  curable  at  common  law;  without  any  statute  such 
power  was  exercised  by  courts,  at  all  times,  to  further  justice 
and  promote  the  rights  of  litigants.  It  is  just  as  Important 
that  a  writ  should  be  signed  by  the  clerk  as  it  is  that  i| 
should  be  returnable  to  the  first  day  of  the  ensuing  term, 
and  yet  it  has  been  held  that  such  an  omission  is  curable  by 
amendment.  Potter  v.  Smithy  7  R.  I.  55 ;  Jump  v.  Battiriy 
86  Mo.  193 ;  Budd  v.  Thompson^  22  Ark.  868.  So  a  clerical 
error  in  the  date  of  a  writ  may  be  amended.  Jack$07i  v. 
Burling^  5  English,  578.  And  the  teste  of  writs,  whether 
original  or  judicial,  have  almost  invariably  been  held 
amendable.  Whiting  v.  Bebee,  7  English,  685-6 ;  Boss  v. 
I/utherj  4  Cow.  158 ;  Brown  v.  Alpin^  1  id.  208 ;  Barber 
V.  Smith,  4  Yates,  186 ;  United  States  v.  Oamp^  6  How.  (Miss.) 
616 ;  Shumaker  v.  Knox^  1  Dallas,  197 ;  Ripley  v.  Warren^ 
2  Pick.  692.  In  Datds  v.  Woody  7  Mo.  163,  the  defendant 
justified  under  an  execution  which  did  not  run  in  the  name 
of  the  State  as  required  by  statute.  Objection  was  taken 
on  that  ground,  and  the  court  held,  that  although  the  requi- 
sites of  the  statute  had  not  been  complied  with  in  that 
respect,  still  it  was  only  voidable  and  would  furnish  the 
officer  protection. 

In  the  case  of  Potter  v.  Smithy  svpray  the  clerk  had 
omitted  to  attach  to  the  writ  the  seal  of  the  court,  and  this 
omission  was  held  amendable.  The  court  say,  **  These 
amendments  are  in  the  discretion  of  the  court,  and  that  dis« 
cretion  has  been  exercised  at  different  times,  and  amend* 
ment  allowed  as  to  all  other  requisites  of  a  writ ;  as  to  the 
signature  of  the  clerk ;  the  direction  to  the  officer  for  ser- 
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vice;  the  teste  of  the  writ;  the  statement  of  the  cause  of 
action ;  the  time  and  place  of  appearance,  and  all,  upon  the 
ground  that  they  were  irregularities  of  process  or  mere 
omissions  of  the  clerk."  Pp.  67,  68. 

So,  too,  when  through  inadvertence  the  affidavit  to  a  writ 
of  attachment  was  not  signed,  the  defect  was  held  curable 
bj  amendment.  StaiU  v.  Folger^  84  Iowa,;  71.  See  Qafiiet 
V.  Wimp^  3  B.  Monr.  360 ;  Banfa  v.  Reynolds^  id.  80. 

So,  too,  when  process  has  been  made  returnable  to  a 
wrong  time  it  is  amendable.  Oraves  v.  Cole^  2  G.  Greene, 
467;  Tawnsend  v.  Stodard^  26  Gte..  430;  Lawrence  v. 
Chase^  54  Me.  196.  We  are  aware  that  cases  at  variance 
with  those  above  cited  may  be  found,  but  a  careful  exami- 
nation of  all  the  authorities  convinces  us  that  the  tendency 
of  modern  decisions  is  to  favor  amendments  when  the 
spirit  of  justice  can  be  advanced  and  promoted.  It  is  diffi- 
cult to  discover  a  settled  rule  anywhere,  and  in  the  absence 
of  such  a  rule,  the  true  guide  in  allowing  such  amendments 
would  seem  to  be  the  principle  announced  by  Lord  Haki> 
WICKS,  and  cited  by  Lord  Kenton  in  7  T.  R.  698,  viz. : 
'*  that  an  amendment  shall  or  shall  not  be  permitted  as  it 
will  best  tend  to  the  furtherance  of  justice."  It  is  not  ques- 
tioned that  the  court  issuing  the  writ  had  jurisdiction  of  the 
subject-matter,  nor  that  it  was  issued  in  a  proper  case,  nor 
that  it  lacks  any  essential  requisite  of  a  writ,  except  the  one 
complained  of.  If  it  embraced  a  proper  return  day,  then 
nothing  would  be  wanting  to  constitute  it  a  perfect  process. 
We  think  that  the  legislature  designed  that  just  such  mis 
takes  as  this  might  be  corrected,  and  the  eighth  section, 
being  remedial  in  its  character,  should  be  most  liberally 
construed.  It  was  competent,  then,  for  the  plaintiff  in  attach? 
ment  to  appear  in  the  court  below  and  have  this  writ 
amended.  A  writ  that  is  amendable  cannot  be  regarded  as 
void,  nor  can  it  be  attacked  collaterally.  It  must  still  have 
its  effect  until  annulled.  If  a  contrary  doctrine  were  to  pre- 
vail, every  erroneous  writ  might  be  drawn  in  question  col- 
laterally, for  defects  which  ought  to  be,  and  can  only  be 
questioned  directly  by  a  revising  power.    Owens  v.  Starry 
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S  Littell,  281 ;  Ikcrner  v.  Folgaie^  1  Lev*  95.    We  are,  tliere- 
fore,  of  the  opinion  that  the  ruling  of  the  court  below  was 
proper  inasmuch  as  the  writ  was  simply  voidable  under  the 
eighth  section  of  the  attachment  act. 
The  judgment  will  be 

Affitmed. 

Attachmjcnt  --BnintH  o»  Wbit.— Writ  of  attachment  made  returnable  to  a  day  other 
thaii  the  first  day  of  the  term  may  be  amended,  and  to  not  void :  Talpe^  v.  Doane,  8  Colo.  23. 


TiLTOK  et  al.  V.  Cofibld  et  aJ« 

Attachmbnt—  Hen  of  ^ for  uhai  amautU,  As  against  other  crediton  of  m 
defendant  in  attachment  and  purchasers  from  him,  the  lien  acquired  hj 
levying  the  writ  cannot  be  for  more  than  is 'specified  in  the  affidavit  and 
writ. 

Jfdf  be  dissolved  by  udding  to  the  demand.  If*  after  levy  of  an  attachment,  the 
property  attached  be  sold  by  the  debtor,  and  the  creditor  thereafter  add  to 
his  demand,  and  with  notice  of  such  sale  take  judgment  for  more  than  was 
first  claimed  in  the  afiSdavit,  the  lien  of  the  attachment  is  thereby  avoided 
as  against  the  purchaser. 

Whether,  if  the  creditor,  without  knowledge  of  the  sale  and  conveyance  of  the 
attached  property,  add  to  his  demand  and  take  Judgment  for  a  greater 
amount  than  was  originally  claimed,  he  will  lose  his  lien,  is  not  clear 

Bat,  whatever  rule  may  be  applied,  when  the  creditor  has  only  constructive 
notiee  of  other  lieos  upon  the  property,  if,  with  actual  knowledge  of  such 
liens,  he  attempts  to  enlarge  his  own  demand  against  the  property,  he  Is 
guilty  of  fraud. 

What  shall  be  notice  of  sale  and  conveyance  in  such  ease.  That  the  purchasers 
attempted  to  intervene  in  the  attachment  suit,  and  to  contest  the  plaintiffs, 
demand  after  it  had  been  increased  and  before  jadgment,  was  soffident  to 
put  plaintifb  upon  inquiry  as  to  their  title. 

POWBB  OF  ATTORNST  not  Under  seal.  A  deed  executed  by  an  attorney  in 
fact,  under  a  power  which  is  not  under  seal,  will  not  pass  the  legal  title. 

Dbbd  defective  may  have  effect  as  contract  of  sale.  But  such  deed  may  be 
regarded  as  a  contract  for  the  sale  of  the  property,  sufficient,  under  the 
statute  of  frauds,  and  enforceable  la  equity. 

BquiTABLE  TiTLB  i>  tnough.  And  oomplainants  holding  snch  equitable  right 
are  entitled  to  protection  and  relief  in  a  court  of  equity,  in  the  same 
manner  as  one  holding  by  legal  title. 

PiSADiNG  A17D  EVIDB17CB  — A<n0/ar  the  evidence  mutt  support  the  bill.  And 
this  is  so,  as  against  appellants,  who  are  attaching  crediton  only,  although 
complainants  set  up  a  legal  title  in  their  bill,  and  did  not  ask  to  haw  the 
oontract  specifically  performed. 
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ila4|lrtlM  o(kw»lM  If  Ilia  wtmOn  aad  J«4giMiii  d«Uof  dioaU  oampIfti% 
b«iM]MliMnotappealed«ihe  oovrt  pnmuoM  thtt  b«  ia  iatUfled  with 
tbadeene. 

Appeal/rom  District  Courts  Arapahoe  County. 

TuK  bill  was  filed  by  Joseph  B.  Cofield,  Daniel  Witter, 
Richard  S.  Whitsitt^  John  Boache,  Erastas  F.  Hallack, 
Chiles  Hallaok  and  Amos  Steok  against  Alfred  E.  Tilton, 
Charles  E.  Tilton,  David  J.  Cook,  Jadson  H.  Dudley  and 
John  Alexander ;  it  alleged  that  on  the  26th  of  August, 
1866,  Alfred  and  Charles  K  Tilton  sued  out  of  the  district 
court  of  Arapahoe  county,  an  attachment  against  Judson 
H.  Dudley  and  Thomas  P.  Ames,  for  the  sum  of  $2,620.80, 
which  writ  was  levied  upon  a  laige  number  of  lots  in  the 
ci^  of  Denver,  as  the  property'  of  said  Dudley ;  that  said 
TQtons  filed  their  declaration  in  that  cause  in  which  they 
claimed  damages  in  the  sum  of  $8,000  ;  that  at  the  Decem- 
ber term,  A.  D.  1866,  of  the  district  conrt^  the  Tiltons  re- 
covered Judgment  against  Dudley  for  $2,601 .44  and  costs, 
which  was  afterward  reversed  in  the  supreme  court  of  the 
territory ;  that  on  the  0th  of  March,  1867,  Dudley  conveyed 
the  lots  levied  upon  to  David  H.  Moffat,  Jr.,  as  security  for 
the  sum  of  $S,600,  loaned  by  Moffiait  to  him  ;  that  Cofield, 
Witter,  Whitsitt  and  Steck,  purchased  from  Dudley  all  the 
lots  90  conveyed  to  Moffat  and  other  lots  and  land^  for  the 
sam  of  $6,100 ;  and  that  Moffat  conveyed  the  same  to  them 
with  the  assent  of  Dudley,  on  the  2Sd  of  May,  1867.  The 
seveml  interests  of  the  complainants  in  the  lots  described  are 
set  out  at  length  in  the  bill,  but  these  are  not  material  to 
the  questions  discnssed  in  the  opinion*  It  was  further 
alleged,  that  on  the  12th  of  September,  1868,  the  Tiltons 
filed  in  the  attachment  suit  against  Dudley  and  Ames,  an 
amended  affidavit,  claiming  that  the  said  Dudley  and  Amea 
were  indebted  to  the  said  A.  E.  and  0.  E.  Tilton,  in  the  sura 
of  $2,620.80  on  an  account  and  promissory  note,  and  for 
goods,  wares  and  merchandise  sold  and  delivered,  and  for 
money  loaned,  laid  out  and  expended  for  said  Dudley  and 
i ;  that  said  note  was  given  for  part  of  the  purchase 
Vol.  II.  — 50 
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prioe  of  eaid  goods,  wares  and  knerohandise,  dated  17tli  of 
September,  1864,' payable  to  the  said  A.  E.  and  C.  E.  Tilton 
four  months  after  date,  for  the  sam  of  $2,692.80,  with  interest 
at  the  rate  of  two  per  cent  per  month  from  date  until  paid  ; 
that,  on  the  same  day,  the  plaintiffs  in  that  suit  filed  an 
amended  declaration  claiming  damages  against  the  said  Dud- 
ley and  Ames  upon  said  promissory  note  and  upon  the  other 
counts  in  said  declaration,  in  the  sum  of  $7,000 ;  copies  of 
the  original  and  amended  pleadings  were  attached  to  the  bill 
as  exhibits ;  that  on  the  6th  of  May,  1869,  Dudley  confessed 
judgment  in  the  attachment  suit  for  $6, 662.80  and  $29.50 
costs,  upon  which  the  court  awarded  a  special  execution  and 
order  of  sale  of  the  lots  of  said  Dudley,  levied  upon  by  vir- 
tue of  said  writ  of  attachment;  that  the  complainants 
bought  the  lots  in  good  faith  and  without  any  knowledge 
of  any  claim  or  indebtedness  on  the  part  of  the  plaintiffs  in 
the  attachment  suit  against  the  said  Dudley  and  Ames, 
other  than  appeared  in  the  record  and  papers  in  said  suit 
then  pending ;  that  the  Tiltons  had  sued  out  execution  upon 
the  said  judgment  and  were  about  to  sell  the  lots  described 
to  satisfy  the  same ;  complainants  asked  that  so  much  of  the 
judgment  in  favor  of  A.  E.  and  C.  E.  Tilton  against  said 
Dudley  as  provides  for  the  issuing  of  a  special  execution  and 
order  of  sale  might  be  vacated  and  set  aside,  and  the  several 
lots  released  and  discharged  from  the  lien  of  said  judg- 
ment :  that  the  Tiltons  and  the  said  Cook  as  sheriff  might 
be  enjoined  and  restrained  from  selling  under  the  said  exe* 
cution,  etc.,  a  portion  of  exhibit  K,  which  is  referred  to  in 
the  opinion  of  the  courts  and  which  was  admitted  in  evi* 
deuce  by  the  stipulation  of  the  parties,  was  as  follows : 

November  1, 1869. 

A.  BL  ft.  C.  B.  TiUOH 


JUBBOH  H.  DuDLKT,  Impleaded 
with  Thqicab  p.  Aicbs. 


Attdchment. 


And  now,  on  this  day,  come  the  said  plaintafb,  Messra 
Charles  and  Elbert,  their  attorneys,  and  also  comes  the  said 
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J.  Bright  Smith  by  AmosStecki  Esq.^hisattorQ6y>  and  comes 
the  said  Daniel  Witter,  Jofieph  B.  Cofield  and  Richard  E. 
Whitsitt,  by  Amos  Steck,  Esq.,  their  attorney,  and  the  said 
Amos  Steok  in  his  own  proper  person,  and  also  comes  the 
Kiaid  defendant  Judson  H.  Dudley,  by  L.  B.  France,  Esq., 
his  attorney,  and  the  court  having  heretofore,  at  the  last  term 
of  said  court,  taken  the  motion  of  the  said  J.  Bright  Smith  to 
strike  the  said  plea  of  the  said  defendant  confessing  judgment 
in  said  suit,  filed  on  the  5th  day  of  May,  A.  D.  1869,  by  L.  B. 
France,  Esq.,  as  the  attorney  of  the  said  defendant^ 
the  power  of  attorney  of  the  said  defendant  author^ 
izing  the  said  France  to  file  said  plea,  from  the  files  of  said 
suit,  also  the  said  motion  and  petition  of  the  said  Witter, 
Oofield,.Whitsitt  and  Steck,  praying  to  be  made  parties,  and 
for  l^re  to  contest  the  said  plaintiffs'  claim  in  the  suit 
pnder  advisement^  and  the  court  having  duly  considered 
said  motion  and  petition,  and  being  fully  advised  in  the 
premises ;  it  is  therefore  considered  by  the  court  that  said 
motion  and  petition  be  overruled  and  denied.  And  the 
court  having  also  heretofore,  to  wit :  on  the  6th  day  of 
May,  A.  D^  1869,  and  of  the  May  term  of  said  court,  A.  D, 
1809,  taken  under  advisement  the  motion  of  the  said  plain- 
tiffs for  judgment  on  the  said  plea  of  the  said  defendant, 
confessing  judgment  in  this  suit,  and  the  court  having  con* 
sidered  the  same,  and  being  fully  advised  in  the  premises; 
it  is,  therefore,  considered  by  the  court  that  the  said  plain- 
tiffs do  have  and  recover  of  the  said  defendant,  Judson  H. 
Dudley,  the  said  sum  of  five  thousand  four  hundred  and  sev- 
enty dollars  and  eighty  cents  ($6,470.80),  together  with  inter- 
est on  said  sum  from  the  date  of  filing  said  plea  at  the  rate  of 
10  per  centum  per  annum  to  the  date  of  entering  this  judg- 
ment, amounting  to  the  further  sum  of  $272,  making  the 
full  sum  of  five  thousand  six  hundred  and  forty-two  dol- 
lars and  eighty  cents  ($6,642.80),  as  their  damages  so  as 
aforesaid  confessed  by  the  said  defendant  in  his  said  plea, 
and  the  interest  thereon  as  aforesaid,  and  also  their  costs 
by  them  about  this  suit  in  this  behalf  laid,  and  expended, 
taxed  at  dollars,  arid  that  they  have  execution  there- 
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for,  aud  that  a  special  exeoution  and  order  of  sale  for  the 
sale  of  the  property  of  the  said  defendant,  Juddon  H.  Dad- 
lejj  attached  on  the  writ  of  attachment  issaed  herein,  do 
Issue.  In  their  answer  appellants  admitted  the  commence- 
ment of  the  attachment  suit,  and  the  various  proceedings 
therein  down  to  the  rendition  of  judgment;  they  denied 
that  they  had  notice  of  any  of  the  conveyances  set  forth  in 
the  bill.  By  stipulation,  the  original  and  amended  afflda- 
Tits  and  the  other  papers  in  the  attachment  suit  were  put 
in  evidence.  It  was  also  admitted  that  the  first  judgment 
in  the  attachment  suit  for  $3,691.44  was  entered  on  the  27th 
day  of  January,  1866,  and  that  judgment  was  reversed  on 
the  10th  of  February,  1868 ;  that,  after  the  reversal  of  that 
Judgment,  the  amendments  referred  to  in  the  bill  were  made 
in  the  attachment  suit.  In  evidence  it  appeared  that  the 
deed  by  Dudley  to  Moflat  was  made  by  Chever  under  a 
power  of  attorney  which  was  not  under  seal;  it  also 
appeared  that  the  note  mentioned  in  the  amended  affidavit 
and  declaration  was  given  for  the  consideration  mentioned 
in  the  original  affidavit,  but  such  note  was  not  referred  to 
in  the  original  affidavit ;  there  was  much  more  testimony 
which  it  is  unnecessary  to  insert  here.  In  a  supplemental 
bill  it  was  alleged  that  the  lots  were  sold  on  the  ISth  of 
March,  A.  D.  1871,  by  the  sheriff  of  Arapahoe  county, 
under  the  execution  and  judgment  aforesaid ;  that  the  said 
Tiltons  became  the  purchasers  at  such  sale,  and  bad 
received  a  deed  therefor ;  these  allegations  were  admitted  by 
appellants.  At  the  hearing  the  court  set  aside  the  sale  so 
made,  and  so  much  of  the  judgment  as  relates  to  a  sale  of 
the  lots  for  the  satisfaction  of  the  judgment  The  court  also 
decreed  that  the  lots  should  be  released  and  discharged 
from  the  lien  of  the  judgment,  and  enjoined  Tiltons  from 
selling  under  the  same.  From  this  decree  the  Tiltons, 
Alfred  and  Charles,  appealed. 

Mr.  J.  Q  Ohablks  and  Mr.  A.  G.  Phxlps,  for  appeUaata. 

Mr.  Amos  Steok,  for  the  appellees. 

Mr.  JusnoB  Bblford  dissented. 


Digitized  by 


Google 


1874]  TiLTON  et  aL  t.  Cofisld  et  al.  807 

Hallett,  C.  J.  Appellants  Bued  out  an  attachment 
agamst  Jndson  H.  Dudley  and  Thomas  P.  Ames  for  the 
sam  of  $2,680.80,  whioh  waa  levied  upon  property  belong- 
mg  to  Dudley.  Pending  the  suit  Dudley  conveyed  two  of 
the  lots  to  John  Alexander,  who,  subsequently,  conveyed 
the  same  lots  to  the  appellees,  Brastus  F.  and  Charles  Hal* 
lack.  Other  lots  upon  whioh  the  writ  was  levied  were  con- 
Tsyed  to  David  H.  Moflht,  Jr^  to  secure  a  loan  of  $2,600, 
made  by  him  to  Dudley,  and  Moffat,  with  Dudley's  assent, 
Bubsequentiy  sold  and  conveyed  these  lots  to  the  appellees, 
Oofldd,  Witttf  and  Whitsitt  I'he  other  appellees  claim 
by  assignment  from  the  parties  last  named.  In  the  affi- 
imt  for  attachment  the  demand  was  alleged  to  be  for  goods 
sold  and  delivered,  and  the  declaration  contained  the  com 
laon  counts.  After  the  above-mentioned  conveyances  had 
been  made,  appellants  amended  the  affidavit  and  declara* 
tioDf  and  counted  upon  a  promissory  note  for  the  sum  of 
$9,603.80,  dated  September  17, 1864,  bearing  interest  at  the 
»te  of  two  per  cent  per  month  from  date  until  paid,  and 
iacreaaed  the  damages  laid  in  the  declaration  from  ^,000 
to  $7,000.  Upon  the  declaration  as  amended,  Dudley  con- 
fessed judgment  for  $5,662.80,  which,  it  will  be  observed,  is 
more  than  double  the  amount  claimed  in  the  original  affi- 
davit. To  satisfy  this  judgment,  execution  was  awarded 
against  the  property  upon  which  the  attachment  bad  been 
lened,  and  this  bill  was  filed  to  set  aside  that  i>ortion  of  the 
judgment,  and  enjoin  any  sale  of  the  property.  By  a  sup- 
plemental bill,  and  the  answer  thereto,  it  appears  that  since 
tUs  bill  was  filed,  the  property  has  been  sold  to  appellants, 
under  an  exeootion  issued  on  the  judgment  The  statute 
legolating  attachments  provides  that  the  writ  shall  be  issued 
npcrn  affidavit  filed  by  the  creditor,  stating  the  nature  and 
amount  of  the  indebtedness,  and  the  officer  is  required  to 
lery  the  writ  upon  the  property  of  the  debtor,  of  value 
auffident  to  satisfy  the  sum  sworn  to  be  due.  Rev.  Stat.  B2* 
When  the  writ  is  levied  upon  real  estate,  the  officer  is 
required  to  file  a  cerUfioate  of  the  fact  in  the  office  of  the 
county  recorder,  as  notice  to  other  creditors  and  subsequent 
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purchasers.  Bev.  Stat.  378.  The  purpose  of  the  law  is  to 
enable  the  creditor  to  seize  property,  and  hold  it  for  the 
satisfaction  of  the  jadgment  to  be  obtained  in  the  cause, 
and  of  course  the  lien  of  the  attachment  cannot  be  greater 
than  the  indebtedness  stated  in  the  affidavit  and  writ. 
Accordingly,  it  is  held,  that  without  service  of  process  or 
appearance  by  the  defendant,  the  judgment  cannot  exceed 
the  sum  stated  in  the  affidavit  with  accruing  interest 
Hohsm  V.  Emfporivm  R.  E.  &  M.  Oo.^  43  HI.  306 ;  Drake's 
Attachment,  §  449,  a.  And  it  would  seem  that  in  cases 
commenced  by  attachment  in  which  process  is  served  upon 
the  defendant,  he  may  confine  the  plaintiff  to  the  cause  or 
causes  of  action  stated  in  the  affidavit,  as  well  as  the  sum 
therein  named.  Tunnison  v.  Mddy  21  111.  108.  But  when 
the  defendant,  without  objection,  pleads  to  matters  not 
alleged  in  the  affidavit,  or  confesses  judgment  for  a  greater 
sum  than  is  therein  demanded,  he  passes  by  the  question  of 
variance  between  the  writ  and  declaration,  and  waives  objeo* 
tion  upon  that  ground.  This  is  not,  however,  material  to 
our  present  inquiry,  which  relates  to  the  effect  of  the  attach- 
ment proceedings  upon  the  right  of  third  parties  who  have 
acquired  an  interest  in  the  property  pending  the  suit. 

Whatever  the  rule  may  be  as  to  the  defendant,  it  is  clear 
that  purchasers  of  the  attached  property  take  it  subject  to 
the  lien  of  the  plaintiff  for  the  sum  stated  in  the  affidavit 
and  writ,  with  accruing  interest,  if  he  shall  obtain  judgment 
in  that  action  for  so  much.  To  this  extent,  the  record  which 
is  made  for  that  purpose  advises  them  of  the  incumbrance 
upon  the  property,  and,  therefore,  they  may  be  presumed  to 
have  knowledge  of  the  fact.  But  it  is  said  that  the  right  to 
amend  attachment  proceedings  is  conferred  by  statute  and 
liberally  indulged  by  courts  under  which  new  causes  of 
action  may  be  added  or  the  sum  stated  in  the  affidavit  and 
writ  increased  and  the  property  held  liable  for  the  whole 
amount  It  will  be  observed  that  the  eighth  section  of  the 
attachment  act,  which  confers  the  right  to  amend,  Telatea 
only  to  insufficiencies  in  the  affidavit,  writ  and  bond,  and  not 
to  causes  of  action  altogether  omitted  therefix>m.    But,  oon- 
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oeding  that  a  mistake  as  to  the  amount  of  the  indebtedness 
may  be  corrected,  and  even  that  a  cause  of  action  omitted 
from  the  affidavit  by  mistake  may  be  inserted  under  the 
authority  of  that  section  without  prejudice  to  the  proceed- 
ings upon  which  the  defendant  may  rely,  it  is  obvious  that 
third  parties  cannot  be  affected  by  an  amendment  of  that 
kind.    Parohaaers  and  creditors  who  acquire  an  interest  in 
the  property  during  the  pendency  of  the  suit  are  entitled  to 
stand  upon  the  record  as  it  existed  at  the  time  such  interest 
was  acquired,  and,  of  course,  they  cannot  be  supposed  to 
hare  knowledge  of  any  matter  of  which  the  record  does  not 
advise  them.    That  the  plaintiff,  by  an  imperfect  statement 
of  his  case,  may  give  such  notice  of  his  right  as  will  affect 
purchasers  and  creditors  as  well  as  the  defendant  in  the 
cause,  there  is  every  reason  to  believe.    If,  for  instance,  the 
creditor  should  state  the  facts  upon  information  and  belief 
instead  of  upon  his  own  knowledge,  or  if  he  should  claim 
several  distinct  sums  of  money  and  then  state  the  aggregate 
amount  of  them  incorrectly,  he  would  probably  give  to  all 
fall  notice  of  his  right,  although  not  in  the  precise  manner 
prescribed  by  the  act.    But  the  present  case  cannot  be 
brought  within   any  rule,  however  liberal,  upon  which 
amendments  may  be  allowed  in  attachment  proceedings  to 
affect  the  right  of  strangers  to  the  suit.    In  the  original  affi- 
davit appellants  claimed  an  indebtedness  of  $2,620.80  for 
goods,  wares  and  merchandise,  sold  and  delivered,  and 
there   was   nothing   whatever    to   advise    the  defendant, 
or  any  other  person,  of  any  additional  claim  for  interest 
or  upon  any  other  account  The  writ  followed  the  affidavit, 
and  the  declaration  contained  the  common  counts  with  a 
general  statement  attached  corresponding  with  the  several 
counts,  and  denominated  a  copy  of  the  account  sued  on. 
The  damages  were  laid   at    $3,000,  exceeding  somewhat 
the  amount  stated  in  the  affidavit  according  to  the  usual 
I»actice  by  which  the  pleader  may  state  any  sum  which 
will  cover  his  demand.      Nowhere  in  these  papers  was 
there  any  thing  to  indicate,  even  remotely,  that  appellants 
had  any  other  demand  than  that  which  was  set  forth  in  the 
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affidavit,  and  so  the  record  remained  until  after  the  attached 
property  was  sold  to  appellees.  It  Is  claimed  that  the 
promissory  note,  which  was  afterward  brought  in  bj 
amendment,  might  have  been  given  in  evidence  under  the 
common  counts  in  the  original  declaration,  but  this  will  not 
impair  the  rule  which  must  control  the  decision  of  the 
question.  If  we  suppose  that  appellees  were  by  the  decla- 
ration notified  of  every  cause  of  action  which  might  have 
been  proved  under  the  common  counts,  the  lien  of  the 
attachment  could  not  attach  for  more  than  was  expressed  in 
the  writ  and  affidavit,  with  accruing  interest,  and  the  inter- 
est here  referred  to  is  that  which  might  have  been  recovered 
upon  the  case  made  in  the  original  affidavit,  of  which  only 
appellees  had  notice.  The  promissory  note  which  was 
subsequently  brought  into  the  proceedings  by  amendment, 
although  given  for  the  consideration  stated  in  the  original 
affidavit,  contained  a  stipulation  for  interest  at  a  much 
higher  rate  than  could  have  been  obtained  without  its  aid, 
and  this  was,  in  substance  if  not  in  fact,  a  new  cause  of 
action.  By  it  the  amount  of  the  judgment  was  greatly 
increased,  and  if  the  property  should  be  held  liable  for  its 
payment,  appellees  would  become  responsible  for  a  demand 
of  which  they  had  no  notice,  actual  or  constructiTe,  at  the 
time  they  purchased.  No  argument  is  required  to  prove 
that  the  right  to  amend  cannot  be  exercised  in  that  man- 
ner to  the  prejudice  of  strangers  to  the  suit  Several  oases 
are  reported  which  illustrate  the  principle.  A  writ  of 
attachment  was  levied  in  March,  1827,  and  the  officer^  s  return 
was  dated  June  6  of  that  year.  On  the  SSd  May,  in  the 
same  year,  a  mortgagee  of  the  premises  attached,  recorded 
his  mortgage,  and  thus  obtained  a  preference  over  the  cred- 
itor, notwithstanding  the  return  to  the  writ  was  afterward 
amended  so  as  to  show  the  true  date  of  the  levy.  It  was 
said  argtiendo  that  a  purchaser  for  a  valuable  considera- 
tion, ignorant  of  any  attachment  at  the  time  of  his  pur« 
chase,  would  unquestionably  have  held  against  a  creditor 
claiming  under  that  attachment,  and  no  amendment  of  the 
officer's  return  would  defeat  his  title.    Emer$(m  v.  Uptan^ 
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9  Pi<^  167.  Upon  an  execution  against  Wm.  Kroger,  the 
goods  of  Benjamin  were  seized,  and  the  amendment  of  the 
judgment  and  execution,  by  which  the  latter' s  name  w&s 
inserted,  was  not  allowed  to  defeat  the  title  of  an  interven- 
ing purchaser.  Shirley  v.  PhUUpSy  17  111.  471.  The  prin- 
ciple is  also  affirmed  in  McCormick  v.  Wheder^  86  111.  114, 
and  doubtless  other  cases  may  be  found  to  the  same  point. 
We  have,  therefore,  no  hesitancy  in  saying  that  the  amend 
mentof  the  affidavit,  writ  and  declaration  did  not  affect  the 
rights  of  appellees  in  the  .property  attached,  or  authorize 
the  entering  of  a  judgment  against  the  property  in  their 
hands  for  more  than  could  have  been  claimed  upon  the 
rocord  as  it  stood  prior  to  that  time.  Assuming  that  appellees 
acquired  an  interest  in  the  property  attached  before  the 
writ  and  declaration  was  amended,  a  matter  which  will  be 
considered  more  at  length  hereafter,  we  will  endeavor  to 
ascertain  the  effect  of  the  amendment  and  the  judgment 
taken  in  pursuance  thereof,  upon  the  lien  of  the  attachment. 
As  we  have  seen,  appellants  had  a  lien  upon  the  property 
attached  at  the  time  of  the  sale  to  appellees,  for  the  sum  of 
12,620  80,  for  which  they  might  have  taken  judgment.  The 
most  that  can  be  claimed  now  is,  that  this  lien  still  subsists, 
and  that  the  judgment  against  the  property  may  be  enforced 
for  that  amount  In  a  proceeding  by  attachment  the  * 
lien  of  the  writ  merges  in  the  judgment  taken  in  the  cause, 
and  the  latter  takes  effect  upon  the  attached  property  as  of 
the  date  of  the  levy.  Bagley  v.  Ward,  37  Cal,  121.  When, 
as  in  this  case,  the  judgment  is  for  more  than  the  plaintiff 
may  rightfully  demand  against  the  attached  property,  there 
would  appear  to  be  some  difficulty  in  giving  effect  to  it, 
contrary  to  its  tenor.  If,  for  instance,  appellants  had 
sought  and  obtained  a  special  execution  against  the  prop- 
erty for  the  f  2,620.80,  specified  in  the  affidavit  before  the 
amendment,  the  judgment  being  for  a  larger  sum,  there 
would  be  some  question  as  to  the  power  of  the  court  thus 
to  Umit  the  effect  of  the  judgment 

If,  however,  this  is  a  difficulty  which  eq^uity  will  disre- 
giurd,  the  fonn  of  the  judgment  being  immaterial,  if  in  good 
Vol.  n.— 61 
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conscience,  appellants  are  entitled  to  a  lien  upon  the  prop- 
erty for  any  sum,  it  will  not  be  profitable  to  discuss  this 
point  further. 

As  between  attaching  creditors,  it  appears  to  be  well 
settled  that  a  prior  attachment  will  be  dissolved  if  the 
creditor  take  judgment  for  more  than  he  is  entitled  to 
under  his  writ,  or  upon  a  cause  of  action  not  specified 
therein.     Drake  on  Attachment,  §  282. 

Tlie  suggestion  that  this  rale  cannot  prevail  in  this  terri- 
tory because  of  the  peculiarity  of  our  statute,  which  admits 
creditors  whose  writs  are  returnable  to  the  same  term  of 
court  to  share  pro  rata  in  the  proceeds  of  the  attached 
property,  is  not  supported  by  the  reason  upon  which  the 
rule  is  said  to  be  founded.  In  Willis  v.  Crocker^  1  Pick. 
204,  it  was  said  that  the  subsequently  attaching  creditor 
had  a  vested  right  to  the  excess  beyond  the  amount 
of  the  judgment  to  be  rendered  upon  the  writ  of 
the  first  attaching  creditor  as  it  was  when  served,  and 
the  same  reason  for  the  rule  is  assigned  in  other  cases.  The 
proposition  affirmed  is,  that  he  whose  writ  is  first  levied 
shall  not  be  allowed  to  appropriate  more  of  the  common  fand 
than  he  has  demanded  in  his  writ,  and  thus  diminish  the 
sum  to  which  others  are  entitled,  and  it  is  just  as  applicable 
•to  the  case  in  which  the  creditors  share  pro  rata  as  to  the 
case  in  which  one  holds  a  preference  over  the  other.  In 
either  case  what  is  taken  by  one  creditor  cannot  be  awarded 
to  another,  and  although  the  eflfect  of  the  rule  may  be  dif- 
ferent, its  applicability  in  both  classes  of  cases  cannot  be 
doubted.  Whether  changing  the  cause  of  action  or  adding 
to  the  demand,  without  actual  knowledge  on  the  part  of  the 
ci'editor  of  the  existence  of  other  liens  upon  the  attached 
property,  will  work  a  dissolution  of  the  attachment  is  not 
entirely  clear  upon  authority.  The  cases  are  reviewed  in 
Page  v.  Jewetty  46  N.  H.  441,  and  the  language  of  the  courts 
although  not  directly  to  the  point,  appears  to  support  the 
notion  that  the  attachment  will,  in  such  case,  be  dissolved. 

But  in  FeUon  v.  Wadsworth^  7  Cush.  687,  the  mistake  of 
the  plaintiff's  attorney,  in  taking  judgment  for  too  mnch. 
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was  not  r^arded  as  sufficient  to  dissolve  the  attachment^ 
and  the  idea  advanced  is,  that  there  must  be  an  intention  to 
do  wrong,  or  fraud,  in  fact,  on  the  part  of  the  plaintiff,  before 
such  a  consequence  can  be  visited  upon  him.    The  conclu- 
sion of  the  court  was,  that  there  must  be  fraud  to  bring  a 
case  within  the  principle  of  the  adjudged  cases,  and  this 
could  hardly  subsist  without  a  consciousness  of  wrong  on 
the  part  of  ^e  creditors.    To  apply  this  principle  to  a  case 
in  which  judgment  has  been  taken  with  the  assent  of  the 
debtor,  for  a  sum  that  was  clearly  due,  and  without  actual 
knowledge  of  the  existence  of  any  other  lien  upon  the 
properly  attached,  it  would  seem  that  the  creditor,  not  being 
chargeable  with  any  intention  to  do  wrong,  should  not,  in 
equity  at  least,  be  deprived  of  his  right    But  this  distinc- 
tion, if  it  exists,  does  not  arise  in  the  case  at  bar,  inasmuch 
as  it  is  shown  by  the  record,  that  appellants  had  knowledge 
of  the  sale  to  appellees  before  they  took  judgment  and  sued 
out  execution  against  the  property.     Whatever  rule  is 
applied  when  the  creditor  has  only  constructive  notice  of 
the  existence  of  other  liens  upon  the  property,  if  with  actual 
knowledge  of  such  liens  he  attempts  to  enlarge  his  own 
demand  against  the  property,  he  is  clearly  guilty  of  fraud 
in  fact  as  well  as  in  law.    In  such  case  the  creditor,  with  full 
knowledge  of  the  rights  of  the  others,  attempts  to  appropri- 
ate their  property  to  his  own  use,  through  and  by  means  of 
the  forms  of  law^  and  he  is  therefore  justly  amenable  to 
the  charge  of  fraud.    In  the  bill  of  complaint  filed  by 
appellees,  it  was  alleged  that  appellants  had  notice  of  the 
sale  to  appellees  at  the  time  it  was  made,  and  although  the 
charge  is  denied  in  the  answer,  it  is,  I  think,  sustained  by 
the  copy  of  the  judgment  in  the  attachment  suit  which  was 
attached  to  the  bill,  and  was  put  in  evidence  by  the  stipula- 
tion of  the  parties.    By  the  transcript  of  the  judgment,  it 
appears  that  the  appellees,  Cofield,  Witter,  Whitsitt  and 
Steck,  appeared  in  the  attachment  suit  before  judgment  was 
rendered  and  asked  to  be  made  parties  and  for  leave  to  con- 
test appellants'  claim,  but  they  were  not  allowed  to  do  so. 
It  is  not  shown  upon  what  ground  appellees  proposed  to 
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contest  appellaats'  claim,  but  the  fact  that  they  appeared 
in  tlie  case  and  demanded  a  hearing  was  saffioient  to 
put  appellants  upon  inquiry,  and  if  they  did  not  ascertain 
the  facts  in  regard  to  appellees'  title,  the  fault  was  their 
own.  In  this  feature  the  case  is  like  that  of  Sale  v. 
C7iandleri  3  Mich.  632,  in  which  the  like  circumstance 
was  held  to  be  sufficient  to  charge  the  plaintiflb  in  attach- 
ment with  notice.  That  was  a  bill  by  an  attaching 
creditor  to  postpone  a  judgment  obtained  by  anotii^r 
creditor  upon  a  writ  levied  prior  to  the  complainaaf  s, 
and  the  principles  upon  which  such  relief  may  be 
granted  are  very  fully  discussed.  In  addition  to  the  cir- 
cumstance that  appellees  attempted  to  interfere  in  the 
attachment  suit,  a  special  execution  was  obtained  against  the 
property  attached  for  the  whole  amount  of  the  judgment, 
and  we  learn  from  the  supplemental  bill  and  answer  that 
since  this  suit  was  begun,  the  property  has  been  sold  under 
such  execution,  and  that  appellants  have  become  the  pur- 
chasers. It  is  obvious  that  appellants  knew  before  fhey 
took  judgment  that  appellees  had,  or  claimed  to  have,  some 
interest  in  the  property,  and  by  proceeding  to  judgment 
and  execution  against  the  property,  they  have  manifested  a 
disposition  to  appropriate  the  property  to  their  own  use 
without  regard  to  the  right  of  appellees,  and  this  brings  the 
case  within  the  principle  of  all  the  authorities  that  I  have 
examined.  The  circumstance  that  appellees  are  purchasers 
of  the  property  cannot  be  relied  upon  to  distii^uish  this 
case  from  those  cited.  A  purchaser  is  entitled  to  the  same 
protection  as  an  attaching  creditor,  and  he  may  as  con- 
fidently appeal  to  a  court  of  equity  for  such  protection. 
The  appellees,  Erastus  F.  and  Charles  Hallack,  holding 
two  of  the  lots  by  an  unquestioned  title  from  Dudley,  are 
fully  in  the  attitude  of  purchasers.  The  other  appdlees 
have  an  equitable  right,  only  having  failed  to  obtain  a  l^gal 
title  by  reason  of  the  want  of  a  seal  on  the  power  of  attor- 
ney from  Dudley  to  Chever.  The  deed  to  Moffi^  was  for 
that  reason  insufficient  to  pass  the  legal  title.  Mans  f. 
Worihingtmhy  3  Scam.  26 ;  PeaJbody  v.  Hoards  46  111.  242; 
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and  parol  ratificatioii  of  the  deed  did  not  oare  the  defect 
Stoiy  on  Agency,  §§  342, 253.  But  the  instrument  was  a  suffi- 
cient mraioiandum  under  the  statute  of  flrauds^  and  has 
eveiy  element  of  a  perfect  contract  which  will  be  enforced  in 
eqaity.  It  is  a  doctrine  of  the  court  that  things  agreed  to 
be  done  shall  be  regarded  as  actually  p^onned,  and  the 
appellees  other  than  the  Hallecks  are  for  the  purposes  of  this 
fmtf  aquallj  with  the  latter^  to  be  regarded  as  purchasers. 
The  cbfcumstenoe  that  they  have  not  obtained  the  convey- 
ance which  a  court  of  equity  will  award,  cannot  defeat 
thdr  right.  I  understand  that  one  who  holds  under  an 
ezeeutDiy  contract  cannot  defeat  a  prior  equity,  as  perhaps 
he  may  who  holds  by  legal  title.  ViUa  v.  Ji&drifftieZy  13 
WalL  838.  But  this  principle  has  no  application  to  the  case 
at  bar,  in  which  appellants  are  visited  with  the  consequences 
,of  thdr  own  wrong.  By  doubling  the  amount  of  their 
judgment,  and  seeking  to  charge  the  property  attached 
with  an  amount  to  which  in  the  hands  of  appellees,  it  was 
not  subject,  they  abandoned  the  lien  of  their  attachment, 
and  lost  their  right  to  enforce  it,  and  this  must  be  true  in 
support  of  an  equitable  as  well  as  legal  title.  The  allega- 
tions of  the  bill  as  to  the  title  of  Oofield,  Witter,  Whit&itt, 
Boohe  and  Steck,  are  not,  strictly  speaking,  according  to  the 
fiiet,  inasmuch  as  those  parties  have  an  equitable  title  only. 
To  have  complete  relief  these  appellees  should  have 
brought  their  bill  for  specific  performance  of  the  contract 
with  Dudley,  making  appellants  ])arties  thereto.  Probably, 
Dudley  might,  if  he  were  here,  object  that  the  controversy 
is  not  determined  by  the  decree  of  the  court  below,  but  he 
has  not  appealed,  and  we  must  presume  that  he  is  satisfied 
with  the  decree.  Williams  v.  Starr,  6  Wis.  684.  The 
evidence  establishes  an  equitable  title  in  the  appellees' 
excepting  the  Hallecks,  who,  as  we  have  seen,  have  a  legal 
title,  and  thus  fkUs  short  of  the  allegations  of  the  bill,  but 
does  not  vary  therefrom.  So  far  as  it  goes  the  evidence  is 
in  support  of  the  bill,  but  it  does  not  come  up  to  the  point 
of  establishing  a  legal  title  in  those  who  claim  under  the 
deed  to  Moffat    The  deed  to  Moffat,  as  we  have  for  con- 
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venience  called  it»  whioh  is  relied  upon  in  tliie  bill  to  estab- 
lifib  the  legal  title  of  those  claiming  under  it,  is  the  eyidenoe 
of  the  equitable  title  which  the  court  by  its  decree  sought  to 
protect,  and,  therefore,  there  was  no  surprise  to  any  one. 
We  do  not  say  that  the  bUl  is  sufficient  to  maintain  a  decree 
for  specific  performance,  but  at  the  time  it  was  filed,  no  sale 
had  been  made  to  appellants,  and  we  think  that  the  court 
might  protect  appellees'  rights  in  the  property  attached 
against  the  unwarranted  assault  of  appellants.  Notwith- 
standing the  fact  that  the  bill  claimed  more  than  the  par- 
ties complainant  were  entitled  to,  such  was  the  relief  given' 
by  the  court  below,  and  we  find  no  error  in  the  decree  of 
which  the  appellants  may  complain.  The  decree  of  the 
district  court  is  affirmed  with  costs. 

Bblford,  J.,  dissenting.  I  am  unable  to  concur  in  the 
conclusion  reached  by  the  majority  of  this  court  The 
property  at  the  time  of  the  sale  by  Dudley  to  Cofleld  and 
his  associates  was  in  the  custody  of  the  law,  being  bound 
by  the  levy  of  the  attachment.  They  were  then  purchasers 
with  notice  and  chargeable  with  every  fact  that  the  record 
disclosed  at  the  date  of  their  purchase.  Davis  v.  Ohrisham^ 
16  Gratt.  41 ;  Bey  v.  Doe,  2  Blackf .  258. 

He  who  buys  property  while  it  is  in  the  custodjrof  the 
law  and  subject  to  a  decree  or  judgment  that  may  be  made 
or  entertained  by  a  court  in  the  enforcement  of  a  specific 
lien  is  not  a  favored  purchaser,  nor  is  he  entitled  to  the 
most  benignant  consideration  of  a  court  of  equity. 
Anciently,  such  purchases  were  regarded  as  void,  but  this 
harsh  doctrine  has  yielded  to  the  softening  influences  of 
time,  and  the  later  decisions,  instead  of  holding  that  a  con- 
veyance is  annulled  by  the  pendency  of  an  action,  simply 
affirm  that  the  property  purchased  shall  be  held  subject  to 
the  rights  of  the  parties  in  litigation.  Jtdofs  Lessees  v. 
Harvey,  11  Md.  624;  Meux  v.  Anthony,  6  Eng.  422; 
WhiUng  v.  Behee,  7  id.  666 ;  Harrington  v.  Slade,  22  Barb. 
166.  At  the  time  of  the  purchase  the  demand  of  the  attach- 
ing plaintiffs  amounted  to  something  over  $2,620.86.    This 
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claim  was  evidenced  by  the  record,  and  Cofield  and  Steck 
were  bound  to  take  notice  of  it  when  they  bought  the  prop- 
erty. The  defense  set  up  to  avoid  the  payment  of  this  sum 
is,  that  after  the  purchase  the  attaching  creditors  increased 
their  demand  so  that  ultimately  they  obtained  judgment  for 
15,000.  There  is  nothing  in  the  record  to  show  that,  at  the 
time  the  amendment  was  made,  the  plaintiffs  had  any 
knowledge  of  the  alienation  of  this  property.  A  fraud  at 
that  time  could  not  have  been  meditated  against  Steck  and 
Cofield  because  their  connection  with  the  property  was  not 
then  known.  Nor  is  there  any  thing  in  the  record  to  show 
that  the  claim  of  the  Tiltons  was  other  than  honest  and 
just  in  every  respect.  I  take  it  to  be  well  settled  that  a 
plaintiff  can  proceed  in  the  suit  without  noticing  the  aliena- 
tion, and  the  decree  he  obtains  will  bind  the  purchaser.  If 
the  plaintiff  makes  the  purchaser  a  party,  the  alienee  is 
bound  by  the  previous  proceedings  in  the  suit  before  he 
was  made  a  party,  and  he  comes  before  the  court  in  the 
same  plight  and  condition  as  the  former  party,  and  is 
bound  by  his  acts  and  may  be  subject  to  the  cost  of  the 
proceedings  from  the  beginning  of  the  suit.  Harrington  v. 
Sade^  supra.  I  am  jriUing  to  admit  that  the  purchaser 
should  not  be  chargeable  with  an  amount  greater  than  that 
claimed  by  the  plaintiffs  at  the  date  of  the  alienation,  with 
interest,  but  I  am  not  ready  to  hold  that  the  mere  increase 
of  their  demand,  when  honestly  made,  forfeits  their  right 
to  the  whole  claim  against  the  property  seized.  Such  a 
doctrine  as  this  would  practically  arrest  and  preclude  all 
amendments  of  the  pleadings  pending  the  progress  of  a  case, 
and  what  is  more,  would  devolve  on  the  plaintiff  a  duty 
never  yet  recognized  or  enjoined,  namely,  that  of  keeping 
trace  of  all  alienations  made  by  a  defendant  pendente  lite. 
Oreen  v.  Cbfe,  13  Ired.  426,  480.  The  forfeiture,  if  it  can  be 
justified  on  any  principle,  must  be  that  of  punishment  for 
a  fraud  attempted  or  committed.  In  this  case,  I  am  unable 
to  discover  any  fraud  in  the  amendment  made,  for  the  rea- 
son that  the  increase  of  the  claim  was  just,  and  that  the 
plaintiffs  were  ignorant  of  any  rights  acquired  by  CofieH  or 


Digitized  by 


Google 


40B  TiLTON  et  al.  v.  Cofibld  et  at.        [Feb.  T^ 

his  associates,  nor  do  I  tMnk  that  Oofield  and  company 
vrere  misled,  for  it  nowhere  appears  that  either  of  these 
parties  felt  enough  of  interest  in  the  suit  prior  to  their  pur* 
chase  to  inquire  and  ascertain  the  amount  of  Tiltons'  demand. 
Whitsitt  swears  that  he  bought  the  property  to  make 
money  out  of  it ;  that  he  had  heard  the  controversy  between 
Dudley  and  Tilton  canvassed,  and  the  general  impression  was 
that  it  would  not  amount  to  much.  Cofield  had  heard  that 
there  was  a  judgment  against  Dudley  for  about  82,600. 
Witter  swears  that  Steck  told  him  that  the  attachment 
could  not  be  sustained.  What  Steck  knew,  or  tried  to  know, 
about  the  amount  of  indebtedness  does  not  appear,  as  he  was 
not  examined.  They  were  all  anxious,  however,  to  buy 
the  property.  A  fair  inference  from  all  the  testimony  is^ 
that  these  gentlemen  took  advantage  of  Dudley's  em- 
barrassed circumstances  to  buy  the  property  cheap,  trust- 
ing to  Steck' s  opinion  that  the  attachment  could  not  be 
sustained.  A  speculation  promising  rich  profits  was  in 
sight,  and  the  eagerness  for  trade  deadened  the  caution 
that  would  have  prompted  unimpassioned  men  to  make 
inquiries  as  to  the  status  of  the  property.  It  is  difficult  to 
say  that  these  gentlemen  were  misled  when  not  one  of  them, 
so  far  as  the  evidence  shows,  ever  deigned  to  make  an 
inquiry  at  the  clerk's  office,  or  to  examine  a  paper  in  the 
case  prior  to  their  investment.  I  am  aware  that,  as  between 
attaching  creditors,  it  has  been  held  that  an  increase  of  the 
demand  of  the  first  creditor  will  have  the  effect  to  dissolve 
his  attachment  as  to  the  subsequent  creditors.  The 
ground  on  which  some  of  these  decisions  is  made  to  rest  is, 
that  the  subsequent  attaching  creditor  is  entitled  to  the 
excess,  if  any,  that  remains  after  satisfying  the  first 
claim,  and  that  to  permit  the  first  creditor  to  swell  this 
original  claim  by  adding  thereto  other  demands,  might  lead 
to  the  absorption  by  him  of  the  whole  propeit}-.  With  all 
deference  to  the  courts  that  have  pronounced  these  decis- 
ions, I  must  say  that  such  a  doctrine  can  only  be  sustained 
on  the  ground  that  such  increase  is  made  with  a  fraudulent 
intent,  and  with  a  view  to  secure  a  dishonest  advantage  ; 
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and  that  as  a  pamshment  for  such  fraud  the  attachment  is 
dissolved,  and  the  preference  given  by  the  law  is  destroyed ; 
were  it  otherwise,  the  doctrine  would  uproot  the  whole 
power  of  amendment ;  a  power  essential  to  the  adminis- 
tration of  justice,  and  not  infrequently  used,  even  when  it 
does  affect  existing  rights.  Oreen  v.  Cole^  mpra^  430; 
(hbargo  y.  Sega/Ty  17  Penn.  St.  614.  Every  man  who  buys 
property  in  cuatocUiB  legis  should,  as  against  an  honest 
creditor  having  a  lien  upon  it,  be  understood  to  act  with 
a  full  knowledge  that  the  courts  can,  and,  in  cases  deemed 
proper  by  them,  will  amend  not  only  the  pleadings,  but 
their  records  and  process  as  far  as  they  can  do  so  consist* 
ently'  with  truth. 

A  most  diligent  research  has  not  been  rewarded  by  the 
discovery  of  a  case  that  applies  the  doctrine  announc^  by 
the  majority  of  this  court  to  a  subsequent  purchaser.  Until 
this  time  such  a  purchaser  has  never  been  regarded  as  a 
favored  suitor  in  any  court.  Thus  in  Scott  v.  McMiUeriy  1 
Litt.  308,  the  court  says:  "Here  the  property  gives  juris- 
diction to  the  court ;  the  right  of  property  is  in  contest,  and 
during  the  pendency  of  such  a  contest,  no  transfer  of  the 
property  by  the  debtor  can  be  admitted  to  produce  any 
prejudicial  effect  on  the  complainant's  demand."  In  Mur- 
ray V.  LyUmrn^  2  Johns.  Gh.  Bep., Chancellor  Kent  said: 
^  There  is  no  principle  better  established  than  that  the  pur- 
chase of  the  subject-matter  in  controversy,  j29an(2e72^  liUy 
does  not  vary  the  rights  of  the  parties  in  that  suit,  who  are 
not  to  receive  any  prejudice  from  the  alienation."  ''  He  who 
purchases  during  the  pendency  of  a  suit  [is  bound,"  says 
Sir  William  Grant,  **bythe  decree  that  may  be  made 
against  the  person  from  whom  he  derives  title.  The  litigat- 
ing parties  are  exempt  from  the  necessity  of  taking  notice 
of  a  title  80  acquired.  The  rule  may  sometimes  operate 
with  hardship,  but  general  convenience  requires  it."  The 
Biihqp  qf  Winchester  v.  Payne^  11  Vesey,  194 ;  Oshorn  v. 
BanJcy  0  Wheat.  733.  Numerous  other  authorities  might 
be -cited  to  the  same  effect,  but  it  is  unnecessary  ;  see,  how- 
VoL.  IL— 53. 
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ever,  the  case  of  Whiting  v.  Bebee^  7  English,  666,  and  the 
cases  there  cited. 

There  is  another  view  of  this  case  which  strikes  me  as 
being  entitled  to  more  than  ordinary  consideration.  The 
power  of  attorney  from  Dadley  to  Chever,  who  makes  the 
deed  to  the  complainants,  is  not  under  seal. 

In  Bdyward  v.  ffaswelly  6  Adolph.  &  Ellis,  366,  it  was 
held  that  where  an  agent  or  attorney  had  no  properly 
authenticated  power  to  execute  a  deed  of  conveyance, 
but  his  authority  was  sufficiently  witnessed  to  aulJiorize 
him  to  execute  an  agreement  to  make  such  conveyance,  it 
was  held  to  operate  merely  as  an  executory  agreement.  We 
then  have  the  complainants  Steck,  Gofield,  Whitsill  and 
Witter,  clothed  simply  with  an  e^cecutory  contract,  or  in 
other  words,  with  a  contract  for  a  conveyance.  To  perfect 
their  title,  they  must  either  voluntarily  obtain  a  l^gal  con- 
veyance, or  bring  their  bill  for  specific  performance.  To 
this  proceeding  the  Tiltons  would  have  to  be  made  parties. 
Now,  if  the  complainants  whose  title,  if  they  have  any,  is 
merely  equitable,  seek  to  compel  Tiltons  to  convey  to  them 
the  legal  estate,  would  not  equity  enjoin  upon  them  the . 
payment  of  the  amount  which  the  record  disclosed  at  the 
date  of  their  ineffectual  purchase  from  MoffattI  In  ViUa 
V.  Rodriguez^  12  Wall.  838,  it  is  held  that  a  party  holding 
under  an  executory  contract  like  this  is  not  a  hoTiafide  pur- 
chaser. That  the  doctrine  only  applies  where  the  legal 
title  has  been  conveyed  and  the  purchase-money  fully 
paid. 

In  conclusion,  let  me  recapitulate  the  facts.  We  have  the 
complainants  clothed  simply  with  a  contract  for  a  convey- 
ance. We  have  a  suit  pending  where  the  indebtedness 
claimed  amounted  to  $2,620.86,  and  a  levy  by  virtue  of 
attachment  on  the  property  in  question.  We  have  the 
further  fact  that  the  complainants  in  this  bill  were  informed 
by  the  record  of  the  amount  of  Tiltons'  demand,  and  they 
were  bound  to  know  that  in  the  progress  of  the  trial  this 
Indebtedness  might,  or  probably  would,  ripen  into  a  judg- 
ment.    We  have  the  further  fact  that  the  complainants 
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bought  this  properiy  for  speculative  purposes,  and  dojibt- 
less  in  fixing  the  price  they  were  willing  to  pay  for  it,  con- 
sidered that  the  plaintiffs  in  the  attachment  suit  might  pos- 
sibly recover  a  judgment  for  $2,620.85,  together  with  inter- 
est To  this  claim  then  they  were  in  no  sense  innocent  pur- 
chasers. They  bought  with  their  eyes  wide  open,  and  should 
not  now  be  permitted  to  close  them  against  the  performani^e 
of  a  duty  which  equity  and  good  conscience  enjoins  upon 
men  thus  situated.  This  would  be  simple  justice,  and  the 
conscience  of  every  man,  be  he  jurist  or  layman,  could  not  but 
approve  such  a  determination  of  the  issue.  It  would  seem 
to  me,  therefore,  that  the  decree  of  the  court  below  ought  to 
be  so  far  modified,  as  to  require  the  Tiltons  to  execute  to 
Cofield  and  the  other  complainants  a  quit-clainl  deed  for 
tliis  property  upon  their  paying  to  them  the  sum  of 
12,620.86,  together  with  interest  at  the  rate  of  ten  per  cent  to 
Uie  day  when  said  money  is  paid.  Affirmed, 

Attachment— Amkxdmejtts.  —Where  no  local  statute  or  rule  Is  Involved,  the  power  to 
Mttend  \s  the  same  In  attachment  suits  as  In  others :  TiUtmy,  Cojleld^ViV.  S.  163L,  reversing  the 
Jodnnent  In  the  principal  case.  ^^ 

EumTY  CocBT  CANNOT  Act  AS  Court  of  Bkvikw,  and  correct  erron  of  a  court  of  law, 
nor  can  It.  In  the  abronce  of  fraud,  coIUtenUIr  Questloa  the  conclusiveness  of  a  Judgment  at 
law:  TtUm  v.  CeyTeW,  93  U.  S.  163,  reversing  the  Judgment  in  the  principal  case. 


Tameling  v.  United  States  Freehold  Land  akd  Emi- 
gration Co. 

Hexicak  land  gbant  —  act  of  eonffress,  Tlie  unconditional  confirmation  of 
a  Mexican  land  claim  by  act  of  congress,  when  sach  confirmation  is  made 
in  conformity  with  the  recommendation  of  the  surveyor-general  of  New 
Mexico,  that  it  be  confirmed  by  certain  specified  metes  and  boonds  is,  sx 
neuuUaU^  a  confirmation  of  the  whole  claim,  and  this  is  true  without 
regard  to  the  question  whether  the  claim  was  originally  valid  or  void. 

When  congxess  has,  by  confirming  a  grant  as  recommended  in  the  report 
of  a  BUTveTo^general  or  other  tribunal,  sanctioned  the  rules  and 
prindplea  on  which  such  report  is  baaed,  it  is  in  effect  a  legislative  affirma- 
tion and  ratification  of  the  construction  put  by  the  surveyor-general  oi 
other  tribunal  on  the  laws  in  pursuance  of  which  the  grant  was  made. 
A  confirmatory  statute  of  congress,  being  the  act  of  a  sovereign  power, 
unlike  the  deed  of  a  private  person  may  make  valid  a  void  conveyance. 
The  act  of  eonfirmatlon  of  June  21,  1860,  entitled  '*Aji  act  to  confirm  cer- 
tahi  private  land  claims  In  the  territory  of  New  Mexico,'*  la  in  law  a  con- 
veyance by  way  of  quit-claim,  and  release  of  any  interest  which  the 
United  States  may  have  had  in  the  premises  conflriD*d. 


Digitized  by 


Google 


412  Tahsliko  v.  U.  S.,  etc.,  Enieiu'K  Ca    [Feb.  T^ 

'   Appeal  from  DUtrict  O&wrt^  Pueblo  County. 

This  was  an  action  of  ejeotment  brought  hy  the  United 
States  Freehold  Land  and  Emigration  Company  against 
John  G.  Tameling  for  a  parcel  of  land  lying  within  the 
Costilla  estate.  It  was  submitted  upon  an  agreed  statement 
of  facts.  It  was  agreed  that  the  parcel  of  land  described 
in  the  plaintiff^s  declaration,  and  for  the  possession  of 
which  the  plaintiff  brings  this  suit,  is  now,  and  at  the  time 
of  the  commencement  of  this  suit  was  situate  in  the  county 
of  Costilla,  in  the  territory  of  Colorado,  and  at  the  time  of 
the  commencement  of  this  suit,  was  in  the  actual  possession 
of  the  said  defendant,  who,  before  the  commencement  of 
said  suit,  had  made  valuable  improvements  thereon. 

That  the  said  piece  or  parcel  of  land  is  within  the  exterior 
boundaries  of  and  forms  a  part  of  a  larger  tract  or  parcel  of 
land  claimed  by  the  plaintiff  in  fee  simple,  and  known  as 
the  ^^  Costilla  Estate,''  which  said  estate  is  bounded  as  fol- 
lows, viz. :  Beginning  at  a  point  one  league  below  the  con- 
fluence of  the  Rio  Costilla  and  the  Bio  del  Norte ;  thence 
up  the  Rio  del  Norte,  on  the  eastern  bank  thereof,  to  its 
confluence  with  the  Rio  Culebra ;  thence  easterly,  following 
the  southern  bank  of  the  Rio  Culebra,  to  a  point  at  or  near 
the  junction  of  the  Rio  Seco  with  the  Rio  Culebra ;  thence 
easterly  to  the  Culebra  Peakes ;  thence  southerly,  to  the 
boundary  of  the  lands  of  Miranda  and  Beaubien,  and  to  a 
point  at  or  near  the  road  to  Maxwells ;  thence  westerly  fol- 
lowing the  mountain  ranges  along  the  boundary  of  the  lands 
of  Miranda  and  Beaubien,  to  a  point  about  one  league  south 
of  the  Rio  Costilla,  and  thence^  westerly  to  the  place  of 
beginning,  containing,  by  estimation,  five  hundred  thousand 
acres,  or  thereabouts. 

That  the  said  Costilla  estate,  prior  to  the  commencement 
of  this  suit,  formed  a  part  and  parcel  of  a  yet  larger  tract  or 
parcel  of  land,  known  as  the  '^Sangre  de  Cristo  grant;" 
from  said  grant  the  said  estate  was  segregated  by  the  con- 
veyance thereof  by  Morton  Coates  Fisher  to  the  plaintiff, 
which  said  conveyance  is  hereinafter  referred  to  ;  and  which 
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said  grant  as  an  entiret7  (including  said  Costilla  estate)  is 
described  as  follows:  B^inning  at  a  point  one  Spanish 
lengne  below  the  confluence  of  the  Rio  de  Costilla  and  the  Rio 
del  Norte  ;  thence  up  the  Rio  del  Norte,  on  the  eastern  bank 
thereof,  to  a  point  one  league  abo^e  the  mouth  of  the  Rio 
Triochera ;  tbence  north-east  to  a  point  on  the  mountain  ; 
thence  along  said  monntain  south-east  to  a  point  established 
on  the  top  of  said  mountain  ;  thence^south  to  the  boundary 
of  the  lands  of  Miranda  and  Beanbien ;  thence  along  said 
boundary  to  a  point  about  one  league  south  of  the  Rio  de 
Costilla ;  and  thence  west  to  the  place  of  beginning. 

That  the  said  Costilla  estate  is  included  in  the  Sangre  de 
Cristo  grant,  whether  reference  be  had  to  the  description 
thereof  giyen  in  the  judicial  certificate  of  possession,  or  in 
the  petition  of  Charles  Beaubien,  herein  set  forth. 

That  the  said  Sangre  de  Cristo  grant  is  known  and  desig* 
natedas  ** Claim  No.  'Fourteen'  of  Charles  Beaubien,"  in 
the  letter  of  the  secretary  of  the  interior  of  the  United  States, 
transmitting  a  transcript  of  the  claim  of  the  said  Beaubien 
to  said  grant  to  the  Hon.  N.  P.  Banks,  speaker  of  the  house 
of  representatives,  said  letter  bearing  date  February  11, 1857, 
and  which  said  letter,  and  all  of  the  documents  pertaining 
to  said  Sangre  de  Cristo  grant,  therein  referred  to,  are  in 
the  words  and  figures  following,  viz. : 

Here  follows  a  complete  transcript  of  all  the  proceedings 
bad  by  the  Mexican  authorities  for  the  purpose  of  vesting 
title  to  the  Sangre  de  Cristo  grant  in  the  co-grantees,  Louis 
Lee  and  Narciso  Beaubien,  and  the  report  of  William  Pel- 
ham,  surveyor-general  of  New  Mexico,  setting  forth  the 
boundaries  of  the  grant,  and  recommending  that  it  be  con- 
firmed. Full  reference  is  made  to  these  proceedings,  and 
to  the  report  in  the  opinion  in  tins  case. 

That  by  purchase  and  descent,  Charles  Beaubien  acquired, 
had  and  possessed  all  of  the  rights,  titles  and  interests,  both  in 
law  and  equity  in  said  grant,  which  were  by  the  proceed- 
ings above  referred  to,  in  the  aforesaid  letter  of  the  secre- 
tary of  the  interior,  originally  vested  in  the  said  Narciso 
Beaubien,  and  the  said  Louis  Lee.    That  tlie  said  Charles 
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Beaubien  retained  his  aforesaid  interest  in  said  granti  nntil 
after  the  passage  and  approval  of  a  certain  act  of  congress 
of  the  United  States,  entitled :  "  An  act  to  confirm  certain 
private  land  claims  in  the  territory  of  New  Mexico,'' 
approved  Jane  21st,  1860. 

That  the  claim  designated  in  said  act  of  congress  as  claim 
No.  14,  is  the  claim  of  the  said  Charles  Beaubien  to  that 
tract  of  land  hereinbefipre  described  by  its  boundaries,  and 
herein  designated  as  the  ^^Sangre  de  Oristo  grant,"  and 
which  tract  of  land  includes  the  said  ^^  Costilla  Estate." 

That  after  the  passage  and  approval  of  the  said  act  of 
congress,  and  on  the  7th  day  of  April,  A.  D.  1864^  the 
right,  title  and  interest  of  the  said  Charles.  Beaubien  in  and 
to  the  said  Sangre  de  Cristo  grant,  otherwise  the  said 
claim  No.  14,  was  absolutely  conveyed  and  vested  in 
Hon.  William  Gilpin,  and  thereafter,  and  prior  to  the 
14th  day  of  July,  A.  D.  1870,  the  said  Gilpin  conveyed 
the  right,  title  and  interest  in  said  grant,  by  him  so  derived, 
to  one  Morton  Coates  Fisher ;  that  thereafter,  and  on  the 
day  and  year  last  aforesaid,  the  said  Morton  Coates  Fisher 
absolutely  conveyed  to  the  plaintiff  his  right,  title  and 
interest  derived  as  aforesaid,  in  and  to  that  part  and  por- 
tion of  the  said  *' grant'*  or  claim  No.  14,  generally  known 
and  herein  designated  as  the  ^^  Costilla  Estate,''  the  bound- 
aries of  which  said  estate,  as  taken  from  the  said  convey- 
ance thereof  are  hereinbefore  given,  and  include  the  piece 
or  parcel  of  land  described  in  the  plaintiff's  declaration, 
and  the  possession  of  which  is  in  controversy  in  this  suit 

That  the  said  plaintiff  has  not  conveyed  or  granted  his 
title,  derived  as  aforesaid,  to  the  piece  or  parcel  of  land 
described  in  the  declaration  in  this  cause,  nor  the  right  of 
the  possession  thereof  to  the  defendant  or  other  person,  but 
has  claimed  the  title  to,  and  possession  of,  said  land  ever 
since  the  conveyance  ite  aforesaid  by  the  said  Fisher  to  the 
plaintiff. 

Upon  the  agreed  statement  of  facts,  judgment  w^^s  entered 
In  the  court  below  for  the  plaintiff,. from  which  the  defendant 
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took  an  appeal.  His  assignments  of  error  are  substantially 
alike,  and  are  in  the  words  following : 

1st.  The  district  court  erred  in  rendering  judgment  for 
the  plaintiff  on  the  agreed  statement  of  facts  filed  in  this 
case  (which  was  all  the  evidence  in  the  case),  in  this  that 
under  the  colonization  act  of  Mexico,  in  force  at  the  time 
the  San^  de  Cristo  grant  was  created,  no  grant  could 
legally  be  made  in  excess  of  23  leagues  to  two  grantees,  it 
being  conceded  by  said  agreed  statement  of  facts  that  the 
Costilla  estate  alone,  which  is  a  part  and  parcel  of  said 
Sangre  de  Cristo  grant,  contains  alone  by  estimate  600,000 
acres  of  land,  or  thereabouts,  which  is  five  times  as  much 
land  as  could  legally  be  granted  to  two  parties. 

2d.  Because  the  district  cqurt  erred  in  construing 
the  act  of  confirmation  by  congress  to  ratify  the  original 
grant  to  a  greater  extent  than  that  for  which,  under  the 
colonization  act  of  Mexico,  A.  D^  1834,  it  could  have  been 
originally  created. 

Messrs.  Gsrrt  and  Tatlob,  for  appellants. 

Mr.  Hbkbt  0.  Thatohibb  and  Messrs.  Saybb  &  WbiohTi 
for  appellee. 

Mr.  Justice  Wblls  did  not  sit  in  this  case. 

BflLFORD,  J.  The  agreed  statement  of  facts  filed  in  this 
canse  in  the  court  below,  and  in  pursuance  to  which  judg- 
ment was  rendered,  presented  but  a  single  question  for 
decision,  namely,  was  private  land  claim  number  fourteen 
(14),  usually  known  as  the  Sangre  de  Cristo  grant,  a  valid 
grant  as  to  all  the  land  contained  within  the  exterior  bound- 
aries of  said  grant,  as  shown  by  the  judicial  certificate  of 
possession,  and  the  report  of  the  surveyor-general  of  New 
Mexico  to  the  commissioner  of  the  general  land  office,  or 
is  the  act  of  congress,  approved  June  31, 1860,  entitled,  "An 
act  to  confirm  certain  private  land  claims  in  the  territory 
of  New  M^exico,"  to  be  construed  as  only  a  confirmation  of 
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22  square  leagues,  11  square  leagues  to  each  of  the  original 
grantees  ? 

The  record  shows  that  the  premises  in  controversy  are 
situated  within  the  exterior  boundaries  of  a  certain  tract  of 
land  known  as  the  *' Costilla  Estate,"  which  estate  consti- 
tuted a  part,  and  was  carved  out  of  the  Sangre  de  Cristo 
grant.  The  court  below  held,  that  the  plaintiff  was  entitled 
to  the  premises  in  dispute  in  fee,  and  that  it  have  a  writ  of 
possession  therefor.  From  this  finding  the  defendant 
prayed  an  appeal.  The  assignment  of  errors  presents  the 
same  point  raised  in  the  court  below.  It  is  well  known  as 
a  matter  of  history,  that  from  a  time  coeval  with  the  estab- 
lishment by  Spain  of  colonies  in  this  country  the  king  and 
likewise  his  provincial  governors,  were  in  the  &abit  of  mak- 
ing extensive  grants  of  land  to  individuals  for  pastoral, 
agricultural  and  colonization  purposes.  After  Mexico  had 
achieved  her  independe^jice,  the  same  policy  was  porsoed 
by  the  supreme  and  local  governments  of  that  country.  On 
the  27th  day  of  December,  1843,  Luis  Lee  and  Narciso 
Beaubien  petitioned  Manuel  Armijo,  civil  and  military  gov- 
ernor of  New  Mexico,  for  a  grant  of  land  "embracing  the 
Costilla,  Culebra  and  Trinchsra  rivers,  including  the 
Rito  of  the  Indians,  and  Sangre  de  Cristo,  to  its  junotion 
with  the  Del  Norte  river."  This  petition  was  referred,  on 
the  30th  day  of  December,  1843,  by  Manuel  Arm\jo,  gover- 
nor as  aforesaid,  to  the  prefect,  with  instruction  to  give  the 
possession  asked  for  by  the  petitioners,  in  case  there  was 
no  impediment. 

On  the  7th  day  of  January,  1844,  Juan  Andres  Archu- 
leta, the  prefect,  directed  the  justice  of  the  i)eaoe  of  the 
demarcation  wherein  the  land  was  situated,  to  place  the 
parties  in  possession  in  accordance  with  the  decree  of  the 
governor,  by  virtue  of  which  the  justice  of  the  peace,  Jose 
Miguel  Sanchez,  on  the  12th  day  of  January,  1844,  accom- 
panied by  his  instrumental  and  attending  witnesses,  pro- 
ceeded to  the  point  where  the  land  petitioned  for  was  sit- 
nated,  and  going  through  the  prescribed  method  of  investi- 
ture, placed  Lee  and  Beaubien  in  possession  of.  a  tract  of 
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land,  whose  boundaries  were  iadicated  in  the  following 
manner :  '^  Commencing  on  the  east  side  of  the  Del  Norte 
ri76r,  a  mound  was  erected  at  one  league  distance  from  its 
janotion  with  the  Costilla  river;  thence  following  the  Bio 
Del  Norte,  on  the  same  eastern  bank,  to  one  league  above 
the  junction  of  the  Trinchera  river,  where  another  mound 
was  erected;  and  continuing  from  west  to  north-east,  follow- 
ing up  the  current  of  the  Trinchera  river,  to  the  summit  of 
the  mountain,  to  the  boundary  of  the  lands  of  Miranda 
and  Beaubien,  the  fourth  mound  was  established;  and  oon- 
tinuing  on  the  summit  of  the  Sierra  Madre,  and  following 
the  boundary  of  the  afore-mentioned  lands,  to  opposite  the 
first  mound  erected  on  the  Del  Nort6  river,  where  the  fifth 
and  last  mound  was  erected,  and  from  thence  in  a  direct 
line  to  the  first  erected  on  the  north."  If  the  act  of  congress, 
of  June  21, 1860,  above  referred  to,  is  to  be  regarded  as  a 
confirmation  of  the  Sangre  de  Cristo  grant  by  metes  and 
bounds,  and  to  the  extent  of  all  the  land  contained  within 
the  rad»rior  boundaries  of  said  grant  as  shown  by  the  judi* 
cial  certificate  of  possession,  then  the  judgment  of  the 
court  below  is  correct,  for  the  plaintiff  derives  its  title 
through  this  act  of  congress,  and  the  tract  sued  for  consti- 
tutes a  jMurt  of  said  grant.  The  act  of  congress  is  in  the 
following  language:  '^That  the  private  land  claims  in 
the  territory  of  New  Mexico,  as  recommended  for  con- 
firmation by  the  surveyor-general  of  that  territory,  and 
in  his  letter  to  the  commissioner  of  the  general  land 
office,  ♦  ♦  ♦  designated  as  numbers  one,  three,  four, 
six,  eight,  nine,  ten,  twelve,  fourteen,  fifteen,  sixteen,  seven- 
teen and  eighteen,  be  and  they  are  Thereby  confirmed.  Pro- 
vided, that  the  claim  No.  9,  in  the  name  of  John  Scolly  and 
others,  shall  not  be  confirmed  for  more  than  five  square 
leagues;  and  that  claim  No.  17,  in  the  name  of  Cornelio 
Vigil  and  Ceran  St.  Vrain,  shall  not  be  conlirined  for  more 
than  11  square  leagues  to  each  of  said  claimants  '  It 
becomes  important  to  inquire  how  and  to  what  extent  the 
claim,  No.  14^  of  Lee  and  Beaubien  was  confirmed.  The 
act  itself  furnishes  the  answer,  ''as  recommended  for  con- 
VoL.  II.— C3 
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firmation  by  the  surveyor-general."  What  was  his  recom- 
mendation %  That  the  tract  of  land  petitioned  for  by  Lee 
and  Beaubien,  "  embracing  the  Costilla,  Culebra  and  Trin- 
chera  rivers,  including  the  Rito  of  the  Indians,  and  Sangre 
de  Cristo  to  its  junction  with  the  Del  Norte  river,*'  being 
the  land  of  which  they  had  been  placed  in  possession  by 
the  justice  of  the  peace,  under  the  directions  of  the  governor 
and  prefect,  be  confirmed.  The  surveyor-general's  report 
is  made  a  part  of  the  act  of  confirmation  by  reference  in 
express  terms,  and  '^  when  the  king's  grant  refers  in  gen- 
eral terms  to  a  certainty,  it  contains  as  express  mention  of 
it,  as  if  the  certainty  had  been  expressed  in  the  same  chw- 
ter."    10  Coke,  64  a.  " 

It  is  claimed,  however,  by  counsel  for  appellant^  that  by 
the  colonization  laws  of  Mexico,  passed  in  1824,  the  pro- 
vincial governors  were  restrained  from  granting  to  any  Indi- 
vidual more  than  11  square  leagues  ;  and,  inasmuch  as  the 
Costilla  estate  alone  contains  500,000  acres,  being  five  times 
the  quantity  which  could  legally  be  granted  to  two  persons, 
the  act  on  the  part  of  the  governor  was  simply  void,  and 
that  no  obligation  resting  on  the  United  States,  under  the 
treaty  of  Guadalupe  Hidalgo,  to  grant  to  any  citizen  more 
than  he  was  entitled  to  claim  from  the  Mexioan  govern- 
ment, the  confirmation  must  be  limited  to  the  exact  amount 
of  11  square  leagues  to  each  of  the  parties,  Lee  and  Beau- 
bien. It  is  further  insisted,  that  inasmuch  as  the  report  of 
the  surveyor-general  states  that  Lee  and  Beaubien  ''were 
the  legal  owners  in  fee  of  said  claim,"  and  that  inasmuch 
as  they  could  be  the  legal  owners  of  but  32  square  leagues, 
the  maximum  amount  which  could  be  granted  the  original 
grantees  by  the  governor  of  the  province,  it  must  follow 
that  their  application  to  congress  was  for  a  confirmation  of 
^' a  legal  estate  in  fee,"  to  wit,  '*  23  square  leagues."  It  is 
apparent,  from  the  report  of  the  surveyor-general,  that  the 
quantity  of  land  included  within  these  natural  boundaries 
was  not  known  when  its  recommendation  was  made  to  the 
commissioner  of  the  general  land  office,  or  submitted  to  the 
senate.    It  is  also  apparent  that  this  fiict  was  within  the 
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kfiowledge  or  open  to  the  knowledge  of  congress  when  the 
tct  above  referred  to  was  passed  ;  and  had  it  been  the  inten- 
tion of  congress  to  limit  the  quantity  granted  to  an  amount 
less  than  that  embraced  within  the  natural  boundaries,  they 
could  haye  imposed  such  limitations  in  their  act  of  confir- 
mation and  quit-claim.  It  does  not  appear  that  any  fraud 
or  suppression  of  facts  had  been  committed  by  the  parties 
seeking  the  confirmation,  and  therefore  it  seems  to  me  that 
the  act  must  be  regarded  as  an  unconditional  ratification  of 
the  grant  as  preyiously  made,  and  as  such,  was  equivalent 
in  law  to  an  original  authorization.  Furthermore,  the  claim 
was  for  the  entire  tract  included  within  the  natural  bound- 
aries, for  it  affirmatively  appeared  that  the  lands  had  been 
marked  out  and  delivered  by  the  Mexican  officers,  and  were 
possessed  by  the  claimants  and  those  holding  under  them. 
The  confirmation  of  such  a  claim  is  ex  necessitate  of  the 
whole.  And  the  fact  that  the  quantity  of  land  turns  out  to 
be  lar^r  than  supposed,  should  not  be  allowed  to  diminish 
the  force  of  the  act. 

We  must  regard  it  as  a  valid  confirmation  for  the  entire 
tract,  ot  treat  the  act  of  congress  as  void,  and  conferring 
no  rights  on  Lee  and  Beaubien,  for  it  nowhere  points  out 
the  location  of  a  less  quantity  than  the  whole.  Nor  does  it 
provide  a  mode  for  the  location  of  the  twenty-two  square 
leigues,  so  that  they  may  be  distinguished  from  the  addi- 
tional lands  within  the  boundaries  of  the  original  claim. 
That  this  could  not  have  been  the  intention  of  congress  is 
apparent,  not  only  from  the  language  of  the  act  itself,  but 
also  from  the  fact  that  the  same  act  confirmed  claims  Nob.  5 
and  17  to  only  a  limited  extent  each,  and  provided  the 
mode  in  which  the  amount  of  land  so  confirmed  should  be 
definitely  located  and  set  apart  from  the  balance  of  the  land 
claimed,  but  not  confirmed  to  the  respective  claimants.  As 
to  the  proposition  that  the  surveyor-general  only  recom- 
mended a  confirmation  of  the  l^al  estate  to  which  the 
claimants  wotild  be  entitled  under  the  Mexican  law,  we 
think  it  is  met  by  the  argument  of  counsel  for  the  appellee. 
The  surveyor-general  recommended  the  confirmation  of  the 
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grant  to  the  fall  extent  of  the  petitioner's  claim,  becaaee  It 
is  his  opinion,  ^*  that  the  grant  is  a  good  and  valid  on^,  and 
that  the  legal  title  vests  in  Charles  Beaubien,  as  the  sug- 
cessor  of  Lee  and  Narciso  Beaubien.' '  He  tells  us  snbstan- 
tially  that  the  grants  by  governors  of  provinces,  though 
not  sanctioned  positively  by  enactments  of  the  Mexican  con- 
gress, yet  had  been  long  regarded  valid,  and  that  this  grant, 
by  reason  of  the  custom  of  the  country,  and  the  undisputed 
occupancy  of  it  by  the  grantees  and  their  representatives 
from  the  time  it  was  made,  should,  in  justice,  be  confirmed 
to  the  claimant,  he  having  a  title  sufficient  thereto  under  the 
jurisdiction  of  the  former  rulers  of  the  country.  However 
inferior  this  estate  may  have  been  to  an  English  fee  simple^ 
our  government  was  bound  by  treaty  to  respect  whatever 
rights  the  claimant  had.  The  treaty  of  Q-uadalupe  Hidalgo 
found  the  grantees  in  the  full  undisturbed  possession  of  the 
premises  in  question,  holding  under  a  grant  duly  made  by 
the  governor.  The  eighth  and  ninth  articles  of  that*  treaty 
embraced  provisions  similar  to  those  contained  in  all  treaties 
between  civilized  nations  which  provide  for  a  cession  of  ter- 
ritory from  the  one  to  the  other ;  stipulations  intehded  tty 
guard  and  protect  in  the  most  efficient  manner  the  private 
property  of  individuals.  In  the  case  of  the  United  States  v. 
Arredondo,  6  Peters,  710,  the  supreme  court  say :  "  When 
congress  have,  by  confirming  the  reports  of  commis- 
sioners or  other  tribunals,  sanctioned  the  rules  and  princi- 
ples on  which  they  were  founded,  it  is  a  legislative  affir- 
mation of  the  construction  put  by  thesa  tribunals  on  the 
laws  conferring  and  prescribing  the  rules  on  which  it 
should  be  exercised,  or  which  is,  to  all  intents  and  pur- 
poses, of  the  same  effect  in  law ;  it  is  a  legislative  ratifica- 
tion of  an  act  done  without  previous  authority,  and  the 
subsequent  recognition  and  adoption  is  of  the  same  force  as 
if  done  by  pre-existing  power,  and  relates  back  to  the  act 
ione.''  It  may  be  proper  here  to  remark,  that  the  mode  of 
adjudicating  land  claims  in  New  Mexico  differs  widely 
from  the  manner  of  adjudicating  claims  of  like  nature 
within  the  State  of  California.    In  the  case  of  California 
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cbamB,  congress  provided  a  commiBsion  of  inquiry  and  a 
jadidal  inyestigation,  under  certain  rules  and  regulations 
applicable  to  all  claims.  Whereas,  in  New  Mexico,  congress 
pravided  for  the  ascertainment  and  confirmation  of  these 
rights  of  property  to  the  soil  by  the  appointment  of  a  sur- 
Teyor-general,  whose  prescribed  duty  was  to  ascertain  the 
origin,  nature  and  extent  of  claims  to  land  under  Spanish 
and  Mexican  law  and  usage,  and  to  report  on  all  such 
claims  as  originated  under  those  laws,  which  report  was  to 
be  laid  before  congress  for  final  action.  It  would  seem  on 
principle  and  from  a  parity  of  reasoning,  that  if  congress,  by 
confirming  the  reports  of  commissioners  to  whom  were 
referred  like  questions,  sanctioned  the  rules  and  prin- 
ciples on  which  they  were  founded,  that  a  like  doctrine 
mast  be  applicable  to  the  report  of  a  surveyor-generaL 
In  1867,  the  report  of  the  surveyor-general,  upon  claim 
No.  14,  was  transmitted  to  congress.  It  is  full  and  com- 
plete, giving  all  the  proceedings  and  evidence  pertaining  to 
the  origin,  nature  and  extent  of  the  claim.  The  petition  of 
the  claimant  is  embraced  in  the  report,  and  among  other 
tilings,  contains  the  statement,  ^Hhat  he  cannot  show  the 
quantity  of  land  claimed  by  him  only  so  far  as  set  forth  in 
the  foregoing  description  of  points  and  bounds.  Nor  can 
he  famish  a  plat  or  survey  of  the  same,  as  no  survey  has 
ever  been  made.**  The  description  given  in  the  petition  is 
the  same  as  that  heretofore  set  forth.  There  was  then  no 
pretense  either  before  the  surveyor-general,  or  afterward 
before  congress,  that  the  claim  was  measured  and  contained 
a  specified  number  of  square  leagues  ;  or  that  the  claimant 
only  asked  that  a  certain  extent  of  land  within  the  given 
boundaries  should  be  confirmed  to  him.  On  the  contrary, 
his  claim  was  openly  made  to  the  whole  of  the  described 
tract,  whatever  its  superficial  area  might  be.  In  Fremont  v. 
The  United  States,  17  How.  561,  the  court  say:  "The 
court  could  not,  without  doing  injustice  to  individuals,  give 
to  the  Mexican  laws  a  more  narrow  and  strict  construction 
tliaa  they  received  from  the  Mexican  authorities  who  were 
intrasted  with  their  execution.''     We  have  already  seen 
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how  the  Mexican  authorities  interpreted  their  laws  by  the 
manner  in  which  they  invested  the  claimants  with  this 
estate.  Bat  conceding  that  undei  the  Mexican  laws  the 
claimants  could  take  but  twenty-two  square  leagues,  still  it 
would  appear  that  by  virtue  of  the  treaty  of  cession  the 
United  States  became  seized  of  the  entire  tract)  if  the  ante- 
cedent grant  was  null  and  void  ;  and  it  would  seem  to  fol- 
low that  they  would  in  such  case  have  the  power  to  graut 
or  withhold,  to  concede  with  or  without  limitations,  and 
they  have  chosen  to  do  the  latter.  It  is  said,  however,  that 
there  is  nothing  in  a  void  estate  upon  which  a  confirmation 
can  act,  for  there  is  nothing  to  confirm.  This  overlooks 
the  distinction  to  be  made  between  the  acts  of  a  sovereign 
power  and  an  individual.  With  regard  to  the  former,  it 
has  been  held  that  a  legislative  act»  unlike  a  deed  of  a  pri- 
vate person,  may  confirm  and  make  valid  a  void  conveyance. 
Wilkinson  v.  Leland,  2  Pet.  627.  In  Soulard  v.  ITie 
.  United  States^  4  id.  511,  when  considering  the  import  of 
the  term  in  a  stipulation  contained  in  the  treaty" by  which 
Louisiana  was  acquired,  providing  that  the  inhabitants  of 
that  territory  should  be  protected  in  the  enjoyment  of  their 
property,  the  court  say:  "  It  comprehends  every  species  of 
title,  inchoate  or  complete.  It  is  supposed  to  embrace  those 
rights  which  are^xecutory  as  well  as  those  which  are  exe- 
cuted. In  this  respect  the  relation  of  the  inhabitants  to 
their  government  is  not  changed.  The  new  government 
takes  the  place  of  that  which  has  passed  away."  I  think  it 
cannot  be  questioned  that  had  no  treaty  of  cession  taken 
place,  the  Mexican  congress  could  have  ratified  and  con- 
firmed the  unauthorized  act  of  the  governor  in  making  this 
grant.  Is  the  power  of  the  American  congress  which  suc- 
ceeded the  Mexican  in  the  right  to  dispose  of  the  public 
lands  any  less  ?  The  act  of  confirmation  is  in  law  a  con- 
veyance by  wa}^  of  quit-claim  and  release  of  any  interest 
which  the  United  States  may  have  had  in  the  premises.  If 
A  should  be  in  possession  of  a  certain  tract  of  land  defined 
by  certain  natural  boundaries,  and  B,  being  the  owner 
thereof,  should  execute  a  release  deed  to  A  for  the  premises, 
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who  would  be  warranted  in  saying  that  the  deed  conveyed 
less  than  the  whole  tract  t 

It  is  contended,  however,  that  congress  did  not  intend  to 
confirm  more  than  twenty-two  square  leagues  of  claim  No. 
14,  because  of  what  is  said  in  the  report  of  the  senate  com- 
mittee upon  this  and  other  claims  mentioned  in  the  act  of 
confirmation.  The  report  of  a  committee  of  one  house  of 
congress  is  no  expression  of  the  will  of  both  houses  and  of 
the  executive.  Where  no  ambiguity  or  doubt  appears  in 
the  law,  we  think  the  same  nile  obtains  here  as  in  other 
cases,  that  the  court  should  confine  its  attention  to  the  law, 
and  not  allow  extrinsic  circumstances  to  introduce  a  diffi- 
culty, when  the  language  is  plain.  Cooley's  Const.  Lim.  69. 
"In  expounding  this  law,"  says  Tahtey,  C.  J.,  in  Aldridge 
7  WilliavhSy  3  How.  1,  "  the  judgment  of  the  court  cannot, 
in  any  degree,  be  influenced  by  the  construction  placed 
upon  it  by  individual  members  of  congress  in  the  debate 
which  took  place  on  its  passage,  nor  by  motives  or  reasons 
assigned  by  them  for  supporting  or  opposing  amendments 
that  were  offered.  The  law,  as  it  passed,  is  the  will  of  the 
majority  of  both  houses,  and  the  only  mode  in  which  that 
will  is  spoken  is  in  the  act  itself^  and  we  must  gather  their 
intention  from  the  language  there  used,  comparing  it,  when 
any  ambiguity  exists,  with  the  laws  upon  the  same  subject, 
and  looking,  if  necessary,  to  the  public  history  of  the  times 
in  which  it  was  passed." 

Should  we,  however,  overlook  this  salutary  rule,  it  would 
appear  that  the  report  of  the  senate  committee,  when  fully 
understood,  shows  that  each  claim  was,  by  the  committee, 
separately  considered  and  passed,  according  to  its  merits, 
by  the  committee,  and  subsequently  by  congress. 

Other  considerations  are  urged  in  favor  of  a  different  con- 
struction of  the  act,  but  we  deem  it  unnecessary  to  pursue 
them. 

We  are  of  the  opinion  that  the  judgment  of  the  court 
below  is  correct,  and  accordingly  affirm  it.  Affirmed.  ^ 

Land  Graxt  —  Confirmation  by  Congrkha  of  a  private  land  claim,  as  r<  commeiidod  by 
theBurreyor-generalfls  uot  subject  to  Judicial  review:  Tamellng  v.  Watern  Vninn  Tel.  Co.  US 
t.  8k  •«,  affirming  the  decision  In  the  principal  case. 
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Mmnro  claiub^  manner  of  locating  and  etnweying.  Before  aaj  law  wti 
enacted  by  the  territorial  aasemblj,  regulating  the  manner  of  locating 
and  oonveying  mining  claims  on  the  pabllc  domain,  that  matter  was  regu- 
lated Bolely  by  rules  or  by-laws  made  by  the  inhabitants  of  the  diatilct  in 
which  the  claim  was  situated,  or  in  the  absence  of  such  mles  and  bj4awsy 
by  the  local  customs  and  usages  of  the  district. 

In  the  year  1860,  a  valid  location  of  a  mining  claim  on  the  public  domain 
could  be  made  only  according  to  the  rules,  usages  and  eustonui  of 
miners  in  the  district  where  such  claim  is  situated. 

EviDBNOB  --a^io  rules,  ueagee  and  cuitonu  in  mining  cKtfriote.  Jadisial  ootioe 
cannot  be  taken  of  the  rules,  usages  and  customs  of  mining  dlatrieU» 
and  they  should  he  proved  at  the  trial  lilLe  any  other  fact,  by  the  beet 
evidence  that  can  be  obtained  respecting  them. 

MiNiNO  CLAIM  —  on  pvblie  land --^  location  qf.  Plainti£b  in  ejeetmeaty  who 
seek  to  recover  a  mining  claim  upon  the  strength  of  their  paper  tttle, 
there  being  nothing  to  show  that  they  or  their  grantors  were  ever  in  poe- 
session,  must  prove  a  valid  location  of  the  claim  according  to  tlie  nilei» 
usages  and  customs  of  the  district  prevailing  at  the  time  such  location 
was  made. 

EviDSNCB — ae  to  execution  of  a  deed.  A  deed  for  a  mining  claim  exe- 
cuted and  recorded  in  the  dis  trict  where  the  claim  is  situatedt  before  any 
act  was  passed  by  the  territorial  assembly  relating  to  such  initromente 
cannot  be  given  in  evidence  without  proof  that  it  was  executed  by  the 
grantor. 

1st.  According  to  the  local  rules  and  customs  of  the  district ;  or 

2d.  By  the  subscribing  witnesses  (if  there  are  any),  as  provided  In  the  IMi 
section  of  the  chapter  relating  to  conveyances.    B.  S.  100. 

Record  or  office  copy  of  deed  or  power  qf  attorney,  A  deed  or  power  of 
attorney  cannot  be  proved  by  the  record  thereof,  or  by  a  copy  taken  from 
the  record,  except  in  the  manner  prescribed  by  section  10  of  the  ehapter 
relating  to  conveyances.    B.  S.  113. 

The  preliminary  affldaeU  mentioned  in  that  section  should  be  made  by  all  of 
the  persons,  plaintiffs  or  defendantst  by  whom  the  record  of  an  iosini- 
ment,  or  the  copy  thereof,  is  offered  in  evidence. 

Record  or  office  copy  of  certificate  of  hcaiion,  A  certificate  of  location  of  a  mla- 
ing  claim  may  be  proved  by  the  record  or  I7  a  transcript  from  the  record 
under  another  statute  (R.  8.  460),  wiihout  the  affidavit  of  the  party  desir- 
ing to  use  it  as  to  the  possession  of  the  original  certificate. 

Ai  to  length  ofclaime  by  dittrict  record.  In  the  absence  of  better  evidence^  the 
rule  or  custom  of  a  mining  district  as  to  the  length  of  claims  located  la 
the  district  may  be  proved  by  the  record  of  such  claims. 
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Appeal /ram  DUtrid  Courtj  OUpin  Ootmtp. 

Ejectment  by  John  H.  Hense  and  Charles  0.  Welsh 
against  Dennis  Sullivan,  Theodore  E.  Wheeler  and  the  Cen- 
tral Gold  Mining  Company,  to  recover  claim  No.  3  west  of 
discovery  claim  on  the  Borton  lode  in  Illinois  Central  Dis- 
trict, being  in  length  100  feet  and  in  width  50  feet.  The 
plamtiffs  claimed  the  right  to  occupy  and  possess  the  premi- 
ses under  the  local  laws  of  Illinois  Central  Mining  District^ 
by  virtue  of  a  purchase  made  by  them.  The  defendants 
pleaded  not  guilty,  and  the  trial  was  had  at  the  April  term, 
1873,  of  the  district  court.  The  plaintiffs  gave  evidence 
tending  to  prove  that  the  Borton  lode  was  discovered  in  the 
year  1860,  and  that  a  shaft  was  sunk  on  the  discovery  claim 
in  that  year.  William  D.  Amett,  the  only  witness  who 
seemed  to  have  a  knowledge  of  the  fact,  testified,  that  in 
the  year  1860  and  up  to  the  latter  part  of  September  or  the 
first  or  middle  of  October,  1861,  he  owned  and  occupied 
the  surface  of  claim  No.  3  west,  as  a  "patch  claim,"  and 
that  no  other  person  was  in  possession  thereof;  the  plain- 
tiffs also  offered  parol  evidence  as  to  the  rule  or  custom  of 
the  district  in  the  year  1860,  relating  to  the  length  of  dis- 
covery claims,  which  was  said  to  be  200  feet ;  it  was  also  in 
evidence,  that  the  rules  and  regulations  of  the  district  were 
at  one  lime  in  the  office  of  the  county  recorder,  and  that 
they  could  not  be  found  there  at  the  time  of  trial ;  the 
plaintiffs  also  gave  in  evidence  a  copy  of  a  certificate  of 
location  taken  from  the  records  of  the  district,  as  follows : 

Samuel  Wilson, 
Recorded  November  2,  1860. 

The  undersigned  claims  100  feet  by  60  on  the  Borton  lode, 
known  and  described  as  claim  No.  8  west  of  the  discovery 

SAMUEL  WILSON. 
ffoDember  8, 1860. 

Also,  copy  of  a  warranty  deed  from  Samuel  Wilson  to 
John  B.  Ctoldsberry,-  conveying  claim  No.  8    west  of  the 

Vol.  IL— 64 


Digitized  by 


Google 


426  SULUYAK  et  aL  «.  Hsnbx  et  al.         [Feb.  T., 

discovery  on  the  Borton  lode,  dated  October  6, 1861,  wit- 
nessed by  James  Tolman  and  Ben  Short ;  also,  copy  of  a 
power  of  attorney  from  John  B.  Goldsberry  to  Heniy 
Chatillon,  dated  September  21,  1866 ;  also,  warranty  deed 
from  John  B.  Goldsberry  by  Henry  Chatillon,  his  attorney 
in  fact,  to  John  H.  Hense,  convjeying  claim  No.  3  west 
from  the  discovery  claim  on  the  Borton  lode,  dated 
December  21,  1866 ;  also,  quit-claim  deed  from  John  H. 
Hense  to  Charles  C.  Welsh,  conveying,  undivided,  one- 
half  of  claim  No.  8  west  on  the  Borton  lode ;  defendants 
objected  to  the  certificate  of  location  and  to  the  several 
deeds,  on  the  ground  that  it  was  not  shown  that  they  were 
signed  by  the  persons  whose  names  were  attached  thereto, 
and  also,  upon  the  ground  that  the  affidavit  as  to  the  pos- 
session of  the  original  instruments  was  made  by  one  of  the 
plaintiffs  only ;  it  was  also  objected  that  no  right  was  shown 
in  Wilson  to  make  the  location  or  to  convey.  The  affi- 
davit as  to  the  possession  of  the  original  certificate  of  loca- 
tion and  of  the  several  deeds  of  conveyance  was  as  follows : 

"  John  H.  Hense,  being  first  duly  sworn,  on  his  oath, 
Bays :  That  he  is  one  of  the  plaintiffs  in  the  above- entitled 
cause,  that  he  desires  to  use,  on  the  trial  of  this  cause,  a 
certified  copy  of  the  record  of  a  certain  pre  emption  certifi- 
cate of  Samuel  Wilson  for  No.  8  west  Borton  lode  in 
Illinois  Central  Mining  District  in  said  county  and  ter 
ritory,  and  also  a  certified  copy  of  the  records  of  a  certain 
deed  for  the  conveyance  of  said  claim  No.  8,  from  said 
Samuel  Wilson  to  John  B.  Goldsberry,  also  a  certified  copj 
of  the  record  of  a  certain  power  of  attorney  from  said 
Goldsberry  to  one  Henry  Chatillon,  being  a  general  powei 
to  sell  and  convey  all  said  Goldberry's  interest  in  and  to 
any  mining  claim  or  claims  in  said  territory  of.  Colorado, 
dated  1st  September,  1866,  recorded  in  Gilpin  county  afore- 
said, October  9,  1866,  book  80,  page  411.  That  the  origi. 
nals  of  said  papers,  and  each  of  them,  are  not  in  his  pos- 
session or  power  to  produce,  and  they  have  not  been  lost  oi 
destroyed  by  any  fault  of  this  affiant." 

The  defendants  gave  evidence  tending  to  prove  that  the 
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ckim  in  oontroveny  was  upon  the  Bhoderic  Dha  lode, 
located  in  the  year  1861 ;  they  also  pat  in  evidence  several 
ooBveyanoes  of  property  on  the  Amett  lode,  but  as  this 
eridenoe  is  not  referred  to  in  the  opinion,  it  is  not  necessary 
to  flet  it  ont ;  the  defendants  also  offered  book  two,  of  the 
ncoids  of  the  BlincHS  Central  Mining  District,  for  the  pur- 
pose  of  showing  the  length  of  discovery  claims  located  in 
that  district^  and  this,  upon  plaintiff^'  objection,  was 
ezolnded  by  the  court  Upon  request  of  the  plaintiffs  the 
ooart  charged  as  follows : 

iBt  The  court  instructs  the  Jury  that  if  they  believe, 
from  the  evidence,  that  the  Borton  lode  was  discovered  and 
taken  up  in  1860,  and  duly  recorded  in  accordance  with  the 
customs  of  miners  when  said  lod^  was  discovered,  the  said 
lode  or  vein  was  not  open  to  exploration  or  occupation, 
and  no  one  could  make  a  second  legal  and  valid  discovery 
on  the  said  Borton  vein  or  lode  after  the  same  had  been  so 
recorded  and  taken  up. 

Sd.  The  court  instructs  the  Jury  that  when  two  crev- 
ices are  discovered  at  a  distance  from  each  other,  and  are 
known  by  different  names,  and  it  appears  that  the  two  are 
one  and  the  same  lode,  the  persons  having  recorded  on  the 
first  discovered  lode  are  the  legal  owners. 

8d.  The  court  instructs  the  jury  that  if  they  believe, 
from  the  evidence,  that  the  Borton  lode  was  discovered  in 
1860,  and  No.  3,  west,  was  recorded  by  Samuel  Wilson,  and 
that  the  plaintiffs  derived  a  title  from  Samuel  Wilson  and 
his  grantees^  and  that  the  defendants  worked  and  occupied 
said  No.  8  at  the  time  of  the  commencement  of  this  action, 
claiming  it  as  the  Rhoderic  Dhu  lode,  and  the  jury  believe, 
from  the  evidence,  that  the  Borton  and  the  Rhoderic  Dhu 
lodes  are  one  and  the  same,  then  the  plaintiffs  are  entitled 
to  recover  in  this  action,  unless  the  jury  believe,  from  the 
evidence,  that  the  Rhoderic  Dhu  lode  was  discovered  before 
the  Borton  was. 

Upon  Truest  of  defendants,  the  court  charged  as  follows : 

let  The  plaintiffs  must  recover  upon  the  strength  of  their 
own  title  and  not  upon  the  weakness  of  the  defendants'. 
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2d.  A  mining  claim  in  the  year  1880  could  only  be 
acquired  by  occupation  and  possession  of  the  same,  or  by 
compliance  with  the  local  laws  and  customs  of  the  district^ 
if  there  were  any,  where  the  same  was  situated.  If  claimed 
by  occupancy  and  possession,  the  possession  must  have 
been  defined  and  marked  by  monuments  and  marks.  And 
if  claimed  under  the  local  rules  and  customs  of  the  district, 
it  must  be  shown  what  those  rules  and  customs  were,  and 
that  the  person  so  claiming  complied  with  the  same. 

llie  court  refused  to  give  the  following  instruction,  asked 
by  the  defendants : 

2d.  The  plaintiffs,  in  order  to  recover,  must  prove  to 
your  satisfaction  what  were  the  rules,  customs  and  regula- 
tions of  Illinois  Central  Mining  District,  if  there  were  any, 
and  that  the  grantor,  through  whom  they  claim  to  have 
acquired  a  title  to  the  premises  in  dispute,  complied  with 
such  rules,  regulations  and  customs,  and  if  they  have  failed 
to  do  so,  you  must  find  the  defendants  not  guilty. 

The  jury  found  the  defendants  guilty,  and  that  plaintiffs 
were  the  owners  of  the  claim,  and  there  was  judgment  on 
the  verdict 

Mr.  Justice  Wells  did  not  sit  at  the  hearing. 

Mr.  Hugh  Bttflbb,  for  appellants. 

Messrs.  Willabd  Teller  &  Qt.  B.  Beed,  for  appellees. 

Hallbtt,  C.  J.  The  title  upon  which  appellees  obtained 
judgment  in  the  court  below,  originated  in  a  location  made 
by  one  Samuel  Wilson  on  the  8d  day  of  November, 
1860.  In  that  year,  a  shaft  was  sunk  on  the  discovery 
claim,  and  some  persons  occupied  the  surface  of  the  claim 
in  dispute  as  ^^  patch  diggings,"  but  it  does  not  appear 
that  anything  was  done  upon  this  portion  of  the  lode.  On 
the  contrary,  Arnett,  a  witness  for  appellees,  who  worked 
the  '^  patch  claim,"  and  was,  therefore,  well  acquainted 
with  the  property,  testifies  that  no  one,  other  than  himself, 
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was  in  possession  up  to  the  latter  part  of  September,  or  first 
or  middle  part  of  October,  1861,  and  his  testimony  is  not 
contradicted.  Wilson  conveyed  to  Goldsberry,  October  5, 
1861,  and  the  latter  to  Hense,  one  of  the  plaintiffs  below, 
December  21,  1866.  JN'either  appellees  nor  their  grantors 
were  ever  in  possession  of  the  lode,  and  the  judgment  rests 
upon  the  paper  title  set  out  in  the  bill  of  exceptions.  It 
will  be  observed  that  the  claim  was  taken  and  recorded  by 
Wilson,  and  that  the  conveyance  to  Goldsberry  was  made 
before  any  law  regulating  such  matters  was  enacted  by  the 
territorial  assembly.  The  manner  of  locating  a  mining 
claim  upon  the  public  domain,  and  of  conveying  title 
to  the  same,  was  then  regulated  by  rules  or  by-laws 
made  by  the  inhabitants  of  the  district  in  which  the  claim 
was  situated,  or  in  the  absence  of  such  rules  and  by-laws, 
by  the  local  customs  and  usages  of  the  district.  To  give 
effect  to  such  rules,  usages  and  customs,  the  legislative 
assembly,  by  an  act  approved  November  7,  1861  (1  Sess. 
168X  enacted  that  all  rights  of  occupancy,  possession  and 
enjoyment  of  sny  tract  or  portion  of  the  public  domain 
acquired  before  the  passage  of  that  act  should  be  ascer* 
tained,  adjudged  and  determined  by  the  local  law  of  the 
district  or  precinct  in  which  such  tract  was  situated  as  it 
existed  on  the  day  when  such  rights  were  acquired,  and  if 
there  was  no  such  local  law,  then  by  the  common  custom 
prevailing  im  respect' to  such  property,  and  this  provision 
was  retained  in  the  Bevised  Statutes  of  1868  (681),  and  is  still 
of  force.  The  validity  and  force  of  such  rules,  usages  and 
customs  has  also  been  recognized  by  congress  (13  Statutes  at 
Large,  441 ;  14  id.  251 ;  17  id.  91),  and  by  the  supreme  court 
[Sparrato  v.  Strong^  8  Wall.  97),  by  which  they  are  estab- 
lished, without  doubt  or  question.  We  may,  therefore, 
assume  that  a  valid  location  of  the  claim  in  dispute  could 
have  been  made  in  the  year  1860,  only  according  to  the 
rales,  usages  and  customs  of  miners  in  Illinois  Central  Dis- 
trict, where  it  is  situated,  prevailing  at  that  time,  and  it  is 
important  to  determine  in  what  manner  such  rules,  usages 
and  customs  are  to  be  ascertained.    To  say  that  the  court 
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is  advised  as  to  the  nature  and  extent  of  suoh  regnlatioiiB 
is  contrary  to  the  fact,  and,  therefore,  they  cannot  be  the 
subject  of  judicial  notice. 

In  California,  provision  is  made  by  statute  for  introdudng 
proof  of  such  regulations  at  the  trial  (Code  of  Prac.,  §  748X 
and  so  the  practice  has  been  with  us  from  the  earliest  time. 
No  other  course  can  be  pursued,  and  no  good  reason  is 
perceived  for  adopting  a  different  rule.  That  it  may  work 
hardship,  in  cases  where  the  proof  is  difficult,  or  impossible 
to  obtain,  is  readily  understood,  but  as  such  proof  lies  at 
the  foundation  of  the  title,  it  is  impossible  to  dispense  with 
it.  What  this  evidence  shall  be,  must  depend  very  mueh 
upon  the  circumstances  of  the  case,  and  it  would  be  difficult 
to  frame  a  general  rule  upon  the  subject.  It  is  well  known 
that  in  most  of  the  mining  districts,  rules  governing  the 
location  and  transfer  of  claims  were  reduced  to  writing^ 
and  preserved  in  the  records  of  the  district,  which  were 
afterward  deposited  in  the  office  of  the  county  clerk  and 
recorder.  In  some  instances  the  regulations  ware  printed 
in  pamphlet  form,  and' copies  of  such  pamjdilets  m&y  be 
found ;  in  others,  no  record  of  them  remains,  and  resort 
must  be  had  to  the  testimony  of  living  witnessei^  or  to 
other  evidence  to  establish  them. 

Whenever  a  copy  of  the  rules  can  be  had,  no  other  evi- 
dence of  them  should  be  received,  for  in  this,  as  in  all 
other  cases  where  a  fact  is  to  be  proved,  the  law  demands 
reasonable  diligence  in  procuring  the  best  evidence  at  oom- 
mand.  An  early  statute  required  that  the  records^  laws 
and  proceedings  of  mining  districts  should  be  deposited  in 
the  office  of  the  county  clerk  (1  Sees.  167),  and  for  the  pur- 
pose of  introducing  secondary  evidence  it  may  be  suffident 
in  the  first  instance  to  show  that  the  local  laws  of  the  dis- 
trict are  not  of  record  in  that  office.  Suoh  proof  was  made 
by  appellees  upon  the  trial  below,  and  as  it  was  not  con* 
tended  that  a  copy  of  the  rules  of  the  district  was  accessi- 
ble, oral  or  other  evidence  tending  to  explain  or  establish 
the  £Eict,  was  clearly  admissible.  There  waS|  however,  bnt 
little  evidence  offered  upon  the  trial  respecting  the  rules 
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fuid  customs  of  Illmois  Central  District,aiid  that  was  directed 
to  one  point  —  the  length  of  the  discovery  claim.  No  effort 
was  made  to  show  what  was  necessary  to  be  done  in  locating 
a  claim  in  that  district,  or  that  any  thing  was  done  accord- 
ing to  lo<»l  regulations.  It  may  have  been  necessary  to 
sink  a  shaft  on  the  claim^  or  to  define  the  location,  by  mon- 
uments or  in  some  other  way.  We  cannot  assume  that  a 
certificate  of  location,  on  the  records  of  the  district,  was  all 
that  was  necessary  to  make  a  valid  title  to  a  mining  claim, 
or  indeed  that  the  certificate  itself  was  made  according  to 
the  local  rules  of  the  district.  The  evidence  should  show 
the  essential  features  of  a  good  location  in  that  district,  and 
that  Wilson  made  such  a  location  of  the  claim  in  dispute. 
80)  also,  the  deed  fi*om  Wilson  to  GFoldsberry,  dated  Octo- 
ber fi,  1861,  was  not  shown  to  have  been  executed  accord- 
ing to  the  rules  and  customs  of  the  district,  nor  was  there 
any  proof  of  the  execution  of  it  In  the  16th  section  of  the 
chapter  relating  to  conveyances  (Rev.  Stat.  109),  provision 
is  made  for  proving  the  execution  of  a  deed  attested,  as  was 
this  one,  by  subscribing  witnesses,  and  appellees  could  have 
pursued  that  method  if  they  desired  to  avoid  the  necessity 
of  proving  the  rules  and  customs  of  the  district ;  but  it  was 
necessary  to  prove  the  execution  of  the  deed  in  some  way. 
It  is  true  that  the  statute  declares  that  the  records  of  mining 
districts  shall  be  taken  as  evidence  in  the  courts  (Bev.  Stat 
486),  but  this  cannot  be  extended  beyond  records  made 
according  to  the  local  rules  and  customs  of  the  district  It 
would  be  absurd  to  suppose  that  the  legislature  intended 
to  give  yalidity-to  every  instrument  which  may  have  been 
placed  upon  the  records  contrary  to  the  local  laws  and  cus- 
toms of  the  district,  for  in  that  way  those  laws  and  customs 
which  the  le^slature  has  always  sought  to  perpetuate  and 
enforce  would  be  ignored  and  nullified.  Therefore,  it  was 
not  enough  to  show  that  the  deed  from  Wilson  to  Golds- 
berry  was  found  upon  the  records  of  Illinois  Central  District, 
but  proof  of  the  local  rules  and  customs  regulating  the 
transfer  of  mining  claims  should  have  been  offered  in  order 
(hat  it  might  appear  that  the  deed  was  executed  conform- 
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ably  to  those  rales  and  customs,  or  failing  in  that,  proof  of 
execution  should  have  been  made  under  section  16  of  the 
chapter  relating  to  conveyances.  The  19th  section  of  that 
chapter  declares  the  law  upon  this  point  so  fully  and 
clearly  that  no  doubt  can  be  entertained  respecting  it 

Passing  to  the  question  of  the  proof  by  olflSce  copy  of  the 
certificate  of  location,  and  the  several  deeds  of  conveyance, 
it  will  be  necessary  to  refer  to  the  statutes  bearing  upon  the 
point  The  act  above  mentioned  (1  Sess.  167)  by  which  the 
records,  laws  and  proceedings  of  mining  districts  are  ren- 
dered admissible  as  evidence,  does  not  require  preliminary 
proof  of  the  existence  or  loss  of  the  instrument  recorded, 
and  probably  under  that  act  the  record  of  a  deed  or  other 
instrument  which  was  by  law  admitted  to  the  record,  might 
have  been  used  without  laying  a  foundation  for  secondary 
evidence.  In  the  year  1868,  another  rule  was  prescribed 
upon  the  same  subject  in  section  19  of  the  chapter  concern- 
ing conveyances  (Rev.  Stat  112),  and  although  the  earlier 
act  was  substantially  retained  in  the  Revised  Statutes  of 
that  year  (466),  we  think  that  the  later  act  should  control. 

The  act  of  1861  may  be  regarded  as  having  eflTect  from 
the  date  of  its  enactment,  and  probably  the  legislative 
assembly  of  1868  did  not  weigh  its  provisions  as  carefully 
as  those  which  were  newly  prepared  and  adopted  at  that 
session.  In  the  revision}  these  acts  were  approved  on  the 
same  day,  but  it  is  fair  to  presume  that  the  one  which  was 
last  prepared  contains  the  best  expression  of  the  will  of  the 
legislature,  and  for  this  reason  effect  should  be  given  to  the 
act  of  1868.  That  act  requires  that  the  party  desiring  to  use 
the  record  of  any  deed,  bond,  agreement  or  power  of  attorney, 
or  a  transcript  thereof,  shall  make  aflSdavit  that  the  original 
deed  or  other  instrument  is  not  in  his  possession  or  power 
to  produce,  and  thereupon  the  record  or  transcript  may  be 
given  in  evidence  with  the  same  effect  as  the  original  deed 
or  other  instrument  That  the  oath  must  be  made  by  all 
of  the  persons  seeking  to  use  the  record  or  transcript  is 
manifest  from  the  language  of  the  act  and  the  fact  to  be 
stated.    Generally  the  word  **  party,"  as  used  in  the  statute, 
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will  comprehend  all  who  appear  on  one  side  of  the  case 
either  as  plaintiffs  or  defendants,  the  eridence  being  avail- 
able to  all  who  are  in  that  way  associated,  and  all  of  them 
being  desirous  to  nse  it  In  the  case  at  bar,  it  is  impossible 
to  apply  the  word  *' party  "  in  the  sense  in  which  it  is  used 
in  the  statate  to  either  of  the  appellees,  inasmuch  as  there 
can  be  but  one  party  plaintiff  in  that  sense,  and  they 
together  constitute  the  party  who  desired  to  use  the 
secondary  evidence.  The  purpose  of  the  law  is  to  compel 
the  production  of  the  deed  or  other  instrument,  if  those  who 
desire  to  use  it  have  the  possession  or  control  of  it,  and  this 
purpose  can  only  be  effected  by  requiring  all  of  them  to 
testify  as  to  the  fact.  The  affidavit  of  Hense  did  not  and 
conld  not  disclose  whether  the  deeds  and  power  of  attorney, 
copies  of  which  appellees  gave  in  evidence,  were  in  posses- 
sion or  under  the  control  of  Welsh,  and  if  they  wore  in  the 
possession  of  the  latter,  the  law  certainly  required  that  they 
should  be  produced. 

The  statute  demands  nothing  more  than  the  affidavits  of 
•11  persons,  plaintiff  or  defendant,  as  the  case  may  be,  as  to 
their  ability  to  produce  the  original  document,  which  is  a 
great  modification  of  the  old  rule,  and  there  can  be  no  great 
hardship  in  observing  its  provisions.  The  affidavit  of  Hense 
was  not  of  itself  a  sufficient  foundation  for  secondary  evi- 
dence, it  being  equally  necessary  that  his  co-plaintiff  should 
testify  in  that  behalf.  The  certificate  of  location  is  not,  how- 
ever, mentioned  in  the  act  of  1868,  and  as  the  record  of  it 
appears  to  be  within  the  terms  of  the  act  of  1861,  no  affi- 
davit was  required  preliminary  to  its  introduction.  Doubt- 
less it  was  necessary  to  show  that  the  certificate  was  made 
according  to  the  rules  and  customs  of  the  mining  district, 
but  the  absence  of  the  original  document  was  not  matter  for 
objection. 

Upon  the  trial  below,  appellants  proposed  to  show  the 
rule  or  custom  of  Illinois  Central  District  as  to  the  length 
of  discovery  claims  by  the  record  of  claims  in  the  district* 
In  the  absence  of  the  rule  itself,  it  may  be  doubted  whether 
better  evidence  could  have  been  found.  If,  at  and  before 
Vol.  II.— 65 
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the  discovery  and  location  of  the  Borton  lode,  the  daims 
recorded  in  that  district  were  uniformly  of  a  certain  number 
of  feet,  that  circumstance  would  be  evidence  tending  to 
prove  that  the  rule  of  the  district  prescribed  that  length  of 
claim.  Sach  evidence  would  be  far  more  satisfactory  than 
that  of  a  living  witness  whose  memory  might  be  at  fanlt, 
and  therefore  it  should  have  been  received.  Objections  to 
evidence  were  made,  upon  which  much  time  might  be 
expended  without  advantage  to  the  parties  in  this  litigation. 
Enoagh  has  been  said  to  determine  the  substantial  questions 
presented  in  this  record,  and  counsel  should  not  ask  more. 
The  judgment  of  the  district  court  is  reversed  and  the 
cause  is  remanded  for  a  new  trial.  Beversed. 

Vaud  Location  of  Mikikq  Claim  on  the  pablic  domain  conld  fonnerly  be  made  only 
according  to  ihe  rules,  usages,  aud  customs  of  the  miulug^  district:  OontoiidaUd  R.  Mg,  Co.  y. 
Leb€manMo»  Cb.  9  Colo.  344 ;  Becker  v.  2*ugh,  9  Colo.  592.  -  ^ 


Walling  t.  Warben. 

Oohtract — not  to  tue-^  effect  of.  An  agreement  not  to  sue  within  a  tliu 
limited  cannot  be  pleaded  in  bar  of  a  salt  brongbt  in  violation  thereol 

Practicb — in  examining  a  mtnesst  When  a  qaeetion  has  been  asked  and 
answered  it  may  be  excladed  if  again  asked. 

IirsTBUCTiONB — to  the  Jury — modiflcation  of.  The  court  Is  not  required  to 
give  au  instruction  in  the  language  of  the  prayer.  If  it  is  given  in  other 
words,  it  is  enough. 

Contract -- whether  it  mtut  be  fuUff  performed.  Upon  an  entire  contract  to 
build  a  house,  the  builder  cannot  recover  until  the  work  is  completed. 

In  an  action  of  assumpsit,  the  defendant  sought  to  set  off  against  plaintiff's 
demand,  money  alleged  to  be  due  under  a  contract  for  building  a  house 
for  plaintiff,  which  contract  contained  no  stipulation  as  to  payment,  nor  u 
to  time,  but  it  appeared  that  the  house  was  not  in  fact  completed.    Held, 

let.  That  the  contract  was  entire. 

2d.  That  the  omission  to  specify  a  time  for  completing  the  house  was  sup- 
plied by  presumption  of  law,  that  a  reasonable  time  was  intended. 

8d.  That  the  defendant  not  having  completed  the  house,  could  not  be  allowed 
for  work  done  and  material  furnished  in  building  it. 

Of  the  charge  <u  to  eueh  contrcust.  A  charge  to  the  Jury  that  if  defendant 
agreed  to  buiM  the  house  for  a  fixed  sum,  and  did  not  complete  it,  he  wu 
not  entitled  to  a  credit  therefor,  was  not  misleading,  because: 

let.  The  burden  was  upon  the  defendant  to  excuse  his  failnie  to  perform  thi 
contr* 
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U.  And  If  Ae  qaMUon  whfltiMr  a  rtMoiuible  time  for  butt^g  the  Iwiim 
had  elqwed,  wm  f«r  the  oooiidawtloii  of  the  jor^  spon  iho  arvidonoe,  no 
other  reonlt  ooold  hATo  boon  obtained  under  a  pn^^  inatruetion  aa  to  that 
matter. 

U  It  la  not  material  that  the  inatmctlon  waa  predicated  npon  the  Buppoeitioa 
that  the  bonne  waa  to  be  buUt  for  a  fixed  aunL 

Niw  TRIAL  ^iaA«r«  then  ii  etrnfMing  tettmony^  Where  the  plaintiff  and 
defendant  ooatradiet  each  other  npon  the  atand,  and  neither  of  them  la 
aapported  by  other  teatimony,  the  Terdict  will  not  be  diatorbed. 

Upon  the  ground  of  neuHy-diieovered  otideiice.  An  application  for  new  trial 
upon  the  ground  of  newlj-dlaeoTered  evideooe  of  admlaaiona  hy  the  plain- 
tiff, tanching  tha  matturain  ooDtroTorqy,  ahonld  ahow  that  the  defendant 
oaed  diUgenoe  to  obtain  aach  testimony  before  trial,  and  if  lie  aubmitted 
hia  defeoae  npon  inaaffident  and  unaatiafactory  proof,  and  it  does  not 
appear  that  he  inquired  into  the  relationa  between  the  plaintiff  and 
the  alleged  wltaesa,  and  whether  any  declarationa  had  been  made  by  tho 
plaintiff  to  the  wltneaa ;  and  ho  haa  not  ei^cnaed  his  failaie  to  make  aach 
iiqairy  byaliowiag  that  there  waa  each  intimacy  between  the  plaintiff 
and  the  witneaa»  tliat  he  could  not  reaaonably  expect  to  get  the  truth  from 
the  latter,  diligence  ia  not  ahown.  Thia  ia  with  regard  to  the  particular 
drcumstancea  of  thia  caae. 

The  tpplicatloii  should  alao  ahow  the  witneeBeo*  plaee  of  reeldenee. 

Appeal  from  District  Oowrty  GHlpin  County. 

Thb  declaration  contained  the  common  conntfi  for  work 
and  labor  done^  for  goods  sold  and  delivered^  for  money 
loaned,  etc.  The  defendant  pleaded  nonrdsstmpsitj  and  a 
set-ofT.  In  the  third  plea  referred  to  in  the  opinion,  tha 
defendant  averred,  that,  October  1,  1872,  he  entered  into 
a  contract  with  plaintiff  to  famish  lumber  for,  and  erect 
a  dwelling-house  in  Central  City  for  plaintiff,  and  that  the 
amount  to  become  due  for  said  house  should  be  applied  in 
payment  of  any  and  all  sums  then  due,  or  to  grow  due,  to 
plaintiff,  on  account  of  any  dealings  between  plaintiff  and 
defendant ;  that  he,  the  defendant,  commenced  work  on  said 
house,  and  that  he  has  used  reasonable  diligence  in  con< 
stracting  the  same,  and  that  said  contract  between  plaintiff 
and  defendant  is  still  existing,  and  that  when  the  contract 
should  be  completed,  plaintiff  would  be  indebted  to  de- 
fendant 

To  this  plea  plaintiff  demurred,  and  the  demurrer  was 
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Bustained.  A  trial  before  a  jury  resulted  in  a  verdict  for 
plaintiff  for  $1,024.  At  the  trial  the  plaintiff  testified  that 
he  worked  for  defendant  32  months,  and  that  he  was  to 
receive  for  his  services  during  a  portion  of  the  time  $60  per 
month,  and  during  another  portion  $40  per  month.  A 
question  which  arose  upon  the  cross-examination  of  this 
witness  is  sufficiently  stated  in  the  opinion.  The  defendant 
gave  evidence  tending  to  prove  that  he  had  built  a  house  on 
Spring  street  in  Central  City  for  plaintiff,  but  he  admitted 
that  the  house  was  not  completed  at  the  time  of  the  trial. 
The  defendant  also  testified  that  he  delivered  lumber  at 
several  places  in  Central  City  for  defendant,  but  the  plain- 
tiff denied  that  he  requested  such  delivery.  As  to  this 
point,  the  evidence  is  sufficiently  stated  in  the  opinion.  The 
principal  witnesses  on  both  sides  were  the  parties  them- 
selves.   The  court  instructed  the  jury  as  follows : 

"  The  burden  of  proof  is  on  the  plaintiff  to  show  the  services 
rendered,  and  when  this  fact  is  once  established  and  the 
defendant  sets  up  payment,  the  burden  of  proof  is  on  him 
to  show  that  payment  has  been  made.  When  there  are 
ansettled  accounts  between  parties,  no  interest  is  allowed 
except  on  the  amount  due  on  the  settlement  of  account 

"As  to  the  High  street  property,  if  Walling  agreed  to 
build  the  house  for  plaintiff  at  a  fixed  sum,  and  the  agree- 
ment was  not  performed  and  completed  at  the  commence- 
ment of  this  suit,  then  Walling  would  not  be  entitled  to  any 
credit  for  the  High  street  house." 

Upon  the  motion  for  a  new  trial,  the  defendant  read  his 
own  affidavit,  setting  forth  that  since  the  trial  he  had  dis- 
covered new  evidence  that  he  did  not  know  of  and  had  no 
means  of  finding  out  until  after  the  trial ;  that  such  evidence 
consisted  of  admissions  made  to  one  Kobert  B.  Smock  ;  that, 
some  time  during  the  year  1870,  plaintiff  stated  to  Smock 
that  defendant  was  indebted  to  him  in  the  sum  of  $360. 
Defendant  further  averred,  that  since  such  admission  was 
made,  he  had  paid  to  plaintiff  more  than  that  sum.  Defend* 
ant  also  read  the  affidavit  of  Smock,  in  which  the  latter 
stated,  that  in  the  year  1870,  plaintiff  made  such  an  admis- 
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don  to  hiixL    The  motion  for  new  trial  was  denied  and 
defendant  appealed. 

Mr.  H.  M.  TsLLSB  and  Mr.  Willabd  Txllbb,  for  appel- 
lant 

Mr.  L.  G.  Rockwell,  for  appellee. 

Wills,  J.  The  agreement  set  up  in  the  third  plea 
amounted  to  an  undertaking  by  the  plaintiff,  that  during 
thd  reasonable  time  allowed  for  the  completion  of  the  house, 
lie  would  not  bring  his^ction  for  the  moneys  then  due  from 
the  defendant,  or  for  what  might  in  the  meantime  accrue. 
It  was  of  no  greater  effect  certainly,  than  a  covenant  not  to 
sue  during  the  same  time.  But  a  covenant  not  to  sue  for  a 
limited  time  was  never  held  to  bar  an  action  brought  in  the 
meantime.  The  reason  is,  that  if  the  defendant  plead  such 
covenant  in  bar  and  succeed  upon  his  plea,  the  plaintiff  will 
be  precluded  from  bringing  his  second  action  after  the  time 
limited  has  expired.  Chutrd  v.  Whiteside^  13  HI.  7.  To  give 
the  agreement  set  up  its  fullest  effect,  therefore,  it  could  not 
be  pleaded  in  bar.  The  demurrer  was  for  this  reason  prop- 
erly sustained.  The  plaintiff  upon  his  examination  went 
out  of  his  way  to  assert  that,  of  certain  moneys  received 
by  the  defendant  to  his  use,  no  part  had  been  repaid  to 
him.  The  defendant  was  therefore  entitled  to  cross-examine 
to  the  question  of  payment,  but  in  the  opening  of  his 
cross-examination,  the  plaintiff  had  stated  that  he  had 
received  money  from  the  defendant  at  different  times ;  and 
the  question  afterward  propounded,  and  for  the  exclusion 
of  which  error  is  assigned,  called  for  no  more  than  this.  It 
was,  therefore,  entii-ely  proper  to  exclude  it  If  the  question 
propounded  had  been  directed  to  whether  particular  sums 
had  not  been  paid,  or  whether  payments  had  not  been  made 
at  particular  times,  or  the  like,  it  roust  have  been  allowed. 
But  the  court  was  under  no  requirement  to  permit  counsel 
to  renew  a  question  already  propounded  and  answered. 

The  instruction  prayed  by  the  defendant  below  upon  the 
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question  of  interest  was  substantially  given  by  the  court, 
though  in  other  language ;  in  this,  as  has  been  repeatedly 
decided,  there  was  no  error.  There  was  evidence  tending  to 
show,  that  at  sometime  during,  or  prior  to  the  stimmer  of 
1870,  the  defendant  had  entered  into  an  agreement  to  erect 
for  plaintiff,  who  was  then  in  his  employment,  the  dwelling- 
house  alluded  to  in  the  second  instruction  given,  upon  the 
promise  of  plaintiff,  that  if,  when  it  should  be  completed, 
the  demand  of  the  defendant  therefor  should  amount  to 
more  than  the  indebtedness  of  the  defendant  to  him,  he 
would  pay  the  difference.  The  defendant  himself  was  the 
only  witness  examined  as  to  this,  and  the  only  inference 
that  can  fairly  be  drawn  from  his  testimony  is,  that  he  was 
to  build  and  complete  the  structure.  It  was  an  entire  con- 
tract. So  far  as  appears,  nothing  was  said  as  to  the  time 
within  which  it  was  to  be  completed.  But  this  omission  the 
law  supplies  by  the  presumption  that  a  reasonable  time  was 
contemplated  and  no  action  would  lie  at  the  suit  of  defend- 
ant upon  the  coniracty  unless  he  had  fully  performed  it,  as 
well  in  point  of  time  as  in  other  i)articalars,  or  unless  he 
had  been  prevented  from  performing  it  by  the  act  or  defkult 
of  the  plaintiff,  or  unless  the  time  of  performance  having 
been  subsequently  enlarged  by  agreement  of  the  parties,  he 
had  performed  the  contract  as  so  modified.  Nothing  of  this 
sort  was  pretended.  Neither,  if  the  contract  were  not  fully 
performed,  would  indebitatus  assumpsit  lie  upon  the  quan- 
tum Tneruit  for  what  had  been  done,  except  under  special 
circumstances,  e.  g.^  such  action  would  not  lie  if  the  defend- 
ant  had  willfully,  and  without  excuse,  abandoned  his  under- 
taking. DermottY.J(ynes^2W231.1.  Neither,  in  the  like  case, 
could  defendant  have  advantage  of  what  he  had  expended 
by  way  of  set-off,  in  an  action  brought  by  the  plaintiff.  But 
while  it  sufficiently  appeared  that  a  time  reasonably  suffi- 
cient for  the  completion  of  such  a  structure  had,  long  before 
the  bringing  of  this  action,  elapsed,  and  that  the  house 
was  still  incomplete  even  down  to  the  date  of  the  trial, 
no  circumstance  excusing  this  delay  was  anywhere^  shown ; 
for   any  thing    that    appears,  the  defendant   refused  or 
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omitted  to  perform  his  andertaking,  withoat  any  reason 
or  excuse  for  his  omission.    The  burden  of  accounting 
for  his  defalcation  on  this  behalf  was,  of  coarse,  upon  the 
defendant,  and  he  having  failed  to  explain  it,  it  was  not 
improper  for  the  court  to  charge  the  jury,  that  the  evidence 
was  not  sufficient  to  waiTant  them  in  allowing  the  set-off 
claimed.    This  was  the  effect  of  the  instruction  now  under 
consideration.    The  question  of  reasonable  time,  reasonable 
diligence  and  the  like,  is,  it  is  true,  ordinarily  for  the  jury 
under  proper  instructions,  and  perhaps  it  would  have  been 
proper  to  have  submitted  it  in  this  case  ;  the  iinal  proposi- 
tion asserted  in  the  instruction  given  as  to  this  point,  being 
made  dependent  upon  how  the  Jury  should  find  as  to 
whether  time,  reasonably  sufficient  for  the  completion  of  the 
house,  had  or  had  not  elapsed  before  plaintiff  brought  his 
action.    If  the  court  had  so  charged,  it  would  have  been 
necessary  to  further  charge,  that  if  the  contract  contem- 
plated the  erection  of  a  house  such  as  spoken  of  in  testi* 
mony,  of  the  reasonable  value  of  $1,200  or  thereabouts,  and 
if  the  period  of  one  year  and  over  had  elapsed  between  the 
date  of  the  contract  and  the  bringing  of  the  plaintiff's 
action,  the  defendant  had  not  proceeded  with  reasonable 
diligence.   But,  upon  the  evidence  heard,  the  jury  would  not 
have  been  warranted  in  resolving  either  of  these  questions 
of  fact  in  the  negative,  so  that  the  defendant  cannot  be  said 
to  have  been  prejudiced  by  the  omission  of  the  court  in  this 
respect,  even  if  the  omission  were  erroneous,  which  is  not 
admitted.     Neither  is  it  material  that  the  instruction  is  pre- 
dicated upon  the  supposition  of  a  price  agreed  upon,  for 
whether  the  price,  which  should  be  paid  by  plaintiff  for 
the  erection  of  the  house,  was  fixed  and  agreed  upon,  or  left 
to  be  supplied  by  the  legal  presumption  that  a  reasonable 
price  was  intended,  is  not  in  any  manner  material  to  the 
residue  of  the  proposition,  which  the  instruction  asserts  ; 
and  however  the  jury  rnay  have  found  upon  the  qu^^stion 
of  price  the  defendant  cannot  have  been  prejudiced.    Evi- 
dence was  given  in  the  court    below,   touching    certain 
material,  amounting  in  all  to  the  value  of  $600,  or  there- 
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aboats,  whioh  was  said  to  hare  been  deliveied  by  the 
defendant  to  the  use  of  the  plaintiff,  at  certain  localities  in 
Nevada  street  and  Eureka  street.  The  defendant  in  error, 
in  his  examination,  denied  that  he  gave  authority  for  such 
delivery,  and  the  jury  seem  to  have  given  him  credit.  It 
cannot  be  said  that  we  are  entitled  to  review  their  action  in 
this.  As  we  understand  the  testimony,  no  other  witness 
was  examined  as  to  this  matter.  Other  witnesses  declare,  in 
general  terms,  that  the  defendant  delivered  lumber  for  the 
plaintiff  at  these  places ;  but  none  of  them  speak  to  any 
express  direction  given  by  the  defendant,  authorizing  snch 
delivery.  The  jury  seem  to  have  regarded  these  witnesses 
as  speaking  to  their  understanding  of  the  purpose  for 
which  the  lumber  was  delivered,  and  not  as  declaring  that 
of  their  own  knowledge  the  delivery  was  by  authority.  It 
is  true  that  a  portion  of  this  lumber  was  afterward  removed 
by  the  plaintiff  and  appropriated,  but  neither  this  nor 
plaintiff's  declaration  to  Walters,  when  informed  that  the 
lumber  in  question  was  being  carried  away,  can  be  regarded 
as  conclusive,  that  plaintiff  had,  in  truth,  authorized  the 
lumber  to  be  placed  where  it  was  found.  The  jury  must  be 
supposed  to  have  given  to  these  circumstances  their  due 
weight ;  and  considering  the  whole  evidence,  we  cannot  say 
that  they  have  erred  in  rejecting  these  items  of  the  defend- 
ant's demand.  Rejecting  these  items,  and  those  as  to  dis- 
bursements, for  which  no  authority  from  the  plaintiff  is 
shown,  e.  g.j  the  sum  of  $98.60,  said  to  have  been  paid  to 
Long  for  his  labor,  and  $55  paid  to  Root  for  the  erection  of 
a  chimney  at  the  house  in  Spring  Gulch ;  and  those  items, 
as  to  which  the  testimony  of  the  defendant  is  contradicted 
by  the  plaintiff  when  examined  in  reply,  e.  g.^  the  items  of 
$100,  claimed  by  the  defendant  on  account  of  going  to  seek 
the  plaintiff's  brother,  and  $100,  money  paid  for  his  trans- 
portation and  subsistence,  all  of  which,  certainly,  the  jury 
were  warranted  in  rejecting,  the  verdict  cannot  be  said  to 
be  excessive.  The  motion  for  a  new  trial  was  also  based 
upon  the  recent  discoveiy  of  additional  evidence. 
All  other  questions  aside,  the  party  who  desifes  a  new 


Digitized  by 


Google 


1874.]  Walling  v.  Wabbbk.  441 

triali  upon  this  ground,  must  show  that  by  the  exercise  of 
reasonable  diligence  the  new  eyidenoe  might  not  have  been 
obtained  at  the  first  trial.  He  is  required  to  negative  every 
circumstance  from  which  negligence  might  be  inferred. 
What  is  negligence,  is,  of  coarse,  to  be  determined  by  all 
the  circumstances  of  the  particular  case.  When  the  defeated 
party  has  upon  the  first  trial  produced  evidence  sufficient 
to  make  a  strong  case,  to  support  the  issue  on  his  part, 
it  would  be  difficult  to  charge  him  with  negligence  in 
omitting  to  search  for  additional  testimony^  the  existence 
whereof  was  unknown  to  him.  On  the  other  hand  if 
the  testimony  produced  at  the  trial  on  his  part  is  of 
frail  and  inconclusive  character,  he  may,  as  we  think, 
be  charged  with  negligence  if  he  omits  to  seek  'addi- 
tional evidence  on  all  these  sources  where  there  may  be  a 
reasonable  expectation  of  securing  it.  If,  having  submitted 
the  issue  to  a  jury  upon  insufficient  and  unsatisfactory 
proofs,  he  is  defeated,  he  ought,  upon  the  discovery  of  addi- 
tional evidence,  to  satisfy  the  court  that  he  had,  in  advance 
of  the  trial,  no  reason  to  believe  that  such  additional  evi- 
dence existed. 

In  the  present  case  the  plaintiff  is  a  laboring  man,  he  had 
served  the  defendant  many  months  continuously.  If  he  had 
any  intimate  friend  or  confidant,  it  would  be  exceedingly 
probable  that  the  state  of  plaintiff's  account  with  the  defend- 
ant would  be  mentioned  between  them.  It  is  reasonable  .to 
suppose  that  this  was  the  relation  between  the  plaintiff  and 
tlie  witness  Smock,  by  whom  the  newly -discovered  admission 
is  proposed  to  be  established,  and  for  aught  that  appears, 
the  defendant,  long  before  the  trial,  may  have  been  advised 
of  this  intimacy  and  confidence,  and  if  so  advised,  he  ought, 
as  we  think,  to  have  approached  the  witness  to  inquire 
whether  the  claim  of  plaintiff  against  defendant  had  been 
the  subject  of  conversation  between  thera ;  and  as  to  the 
plaintiflTs  statements  in  that  regard,  or  if,  as  may  have 
been  the  case,  his  relations  to  the  witness  did  not  permit 
Bach  inquiry  with*  the  hope  of  a  free  and  indifferent  dis- 
closure, which  would  probably  excuse  the  omission,  this 
Vol.  II.— 66 
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should  have  been  made  to  appear.  The  affidavit  appears 
to  us  defective  in  this  respect.  The  averment  that  he  used 
all  diligence  in  trying  to  discover  evidence,  involves  matter 
of  law^  and  so  of  the  averment  that  he  had  no  means  of 
knowing  of  the  evidence  until  after  the  triaL  The  averment 
that  he  never  was  aware  of  any  conversation  between  plain- 

4  tiff  and  the  witness  to  the  new  matter,  is  entirely  consistent 

with  a  knowledge  of  such  a  state  of  facts  as  would  lead  any 

\  reasonable  person  interested  in  the  matter  to  believe  that 

(conversation  had  occurred  between  them  in  regard  to  the 
matter  in  issue.    It  seems  to  us,  also,  that  the  affidavit  ought 
to  disclose  the  residence  of  the  witness ;  at  least,  this  should 
I  be  made  to  appear  by  the  affidavit  of  either  the  party  or 

I  witness ;  for  the  prevailing  party,  resisting  the  motion,  is 

I  entitled  to  impeach  his  credit.    Parker  v.  Hardy^  20  Pick. 

246.  And  he  cannot  do  this  unless  advised  as  to  where  he 
may  be  found. 

For  these  reasons  the  motion  for  a  new  trial  was  properly 
denied.  No  error  appearing,  the  judgment  of  the  district 
court  must  be  A^jbrmedL 


%^1 


Kansas  Pacific  Railway  Co.  n.  Miller,  administrator. 

E>m>ENCB  —  eireumslantial,  Discuesion  of  the  sufficiencj  of  certain  circum- 
stanoea  to  establish  the  allegation  of  the  death  of  plaintiff's  intestate,  in 
an  aetlon  for  injaries  resulting  in  death,  under  the  statute,  the  question 
being  one  of  identity  of  person. 

Pedigre&,  Declarations  of  a  decedent,  contained  in  letters  shown  to  have  been 
written  by  him,  are  competent  to  show  his  marriage. 

Documents  purporting  to  be  transcripts  from  certain  official  registers,  found 
in  the  baggage  of  a  rail  Way  passenger,  who  was  kiUed  in  an  accident, 
were  held  admissible  upon  the  question  of  his  marriage,  without  evidence 
of  their  authenticity. 

In  the  same  case,  the  decedent,  whose  family  relationship  was  in  issae.  had, 
next  before  his  death,  been  found  traveling  in  company  with  a  woman, 
and  certain  young  children,  toward  whom  these  adults  were  observed  to 
perform  the  office  of  parpnts ;  tlie  baggage  inferentially  shown  to  belong 
to  deceased,  contained  wearing  apparel,  apparently  suitable  to  all  the 
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imrty  in  eonaiiioa,  these  Gfarconvrtaaeei  were  held  to  afford  an  inlereuoe  that 
the  lelation  of  hnaband  and  wife  eziated. 

nandwriting^UUen.  M*  had  xesided  at  Brackenheim,  in  Qermanj,  and 
there  knew  one  B*»  then  a  yoath ;  manj  years  after  hie  removal  to  thi8 
country  he  received  a  letter  from  B.,  and  replied  to  it,  addreeeing  hie  re{i1y 
to  B»  at  Brackenheim ;  to  this  letter  he  received  a  response,  purporting  to 
eome  from  B.,and  hearing  the  post^mark  of  Brackenheim,  and  that  of  New 
York;  hdd,  that  the  letters  received  by  M.  were  admiaeible,  as  the  letters 
of  Bbi  without  farther  evidence  of  the  handwriting  of  B. 

Tiie  cases  of  M^rringtan  v.  Frey,  1  By.  &  Mood.  90^  and  Thwrpe  v»  Qub^me^  3 
a  A  P.  %\,  cited  with  approval 

AsonAify.  Party  who  attempts  to  nils  a  presumption  that  certain  letters 
are  in  the  handwriting  of  his  deceased  intestate,  from  the  fact  that  they 
were  received  by  himself  by  post^  in  response  to  letters  addressed  to 
decedent  at  his  place  of  re8idenee»  mast  produce  the  envelopes  in  which 
such  letters  were  received,  and  bearing  the  post-mark,  if  in  existence. 

Gmc  by  administrator  for  negligently  causing  the  death  of  his  intestate,  under 
the  statute,  upon  the  question  of  the  identity  of  a  deceased  person,  killed 
by  an  accident,  upon  the  defendant's  railroad,  with  the  plaintiff's  intestate, 
it  was  shown  that,  upon  demand  for  the  baggage  of  the  persons  who  had 
been  killed  in  the  accident,  certain  boxes  had  been  delivered  up  by  the 
offldals  of  the  company,  and  it  was  held  that  the  inscriptions  upon  the 
boxes  might  be  given  in  evidence,  without  producing  the  boxes 

JFWm  documenii — originaU  admissible.  The  statute  directs  letters  of  admin- 
istration to  be  preserved  in  the  probate  office,  and  makes  transcripts 
thereof  evidence.    Sembls,  the  originals  are  admissible. 

Admissions  by  conduct,  Gase  by  administrator  for  injuries  resulting  in  the 
death  of  his  intestate,  by  the  subversion  of  a  bridge  on  defendant's  rail- 
way, by  which  the  train  wherein  intestate  was  traveling  was  wrecked ; 
held,  that  the  subsequent  construction  of  a  new  bridge  over  the  same  chan- 
nel, in  a  different  manner,  amounted  to  an  admission  that  the  former  one 
was  improperly  constructed. 

But  not  that  these  defects  were  attributable  to  negligence.  In  the  same  case 
for  the  purpose  of  showing  that  a  person  who  came  to  his  death  by  an 
accident  on  defendant's  railway  was  the  plaintiff's  intestate,  plaintiff  was 
permitted  to  show  that  the  deceased  person  in  question  was  buried  at  the 
instance  of  the  superintendent  of  the  company,  and  then  to  inquire 
whether  any  name  was  inscribed  upon  the  head-board  which  marked  the 
place  of  buriaL 

Bdevancy,  The  question  being  as  to  the  character  of  a  stream,  a  railway 
bridge  over  which  had  been  destroyed  by  a  flood,  and  whether  the 
defendants  were  negligent  in  not  foreseeing  and  providing  against  such 
occurrence ;  held,  that  evidence  of  floods  subsequent  to  that  which  occa- 
sioned the  injury  was  improperly  received. 

Srror  in  receiving  irrelevant  evidence  may  be  cured  in  some  cases  by  an 
instruction  to  the  Jury  to  disregard  it. 
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OpMaru  of  witnesses.  A  witness  wlio  bad  ridden  in  a  ndlwajr  tndn  with  a 
pftrtj  composed  of  adults  and  children,  daring  a  portion  of  two  dajs,  was 
permitted  to  express  the  opinion  formed  from  the  obserration  of  their 
demeanor  and  conduct,  their  dress,  conversation  and  general  appearance, 
that  they  were  of  one  family,  and  of  German  nationality, 

A  witness  may  express  an  opinion  of  the  age  of  a  child  from  ita  siie  and  gen- 
etal  appearance. 

PRAOncs^  rebutting.  Case,  for  negligence  in  the  construction  of  a  railway 
bridge,  which,  being  undermined  by  a  flood  of  waters,  fell  under  the  train 
in  wiiich  plaintifTs  intestate  waa  being  carried.  Plaintiff,  in  opening,  gave 
direct  evidence  of  faults  and  negligence  in  the  construction  of  the  bridge ; 
that  the  injury  oecurred  by  reason  of  the  washing  away  of  an  embank- 
ment, forming  the  eastern  approach  to  the  bridge  ;  that  this  embankment 
had  been  carried  out  from  the  eastern  bank,  into  the  deepest  part  of  the 
channel ;  that  it  was  composed  of  light  and  unsubstantial  material,  liable 
to  yield  to  the  action  of  water ;  that,  at  the  time  of  the  construction  of  the 
bridge,  there  existed  indications  of  a  previous  flow  of  water  there,  and 
that  the  attention  of  the  engineers  was  called  to  these  circumstances. 
After  the  defendant  had  closed  his  evidence,  which  was  directed  to  show, 
among  other  things,  that  no  such  indications  of  a  previous  flow  of  water 
there  existed  at  the  time  of  the  construction  of  the  bridge,  or  afterward, 
the  plaintiff  was  permitted  to  call  a  witness,  to  show  that  at  the  time  of 
the  construction  of  the  bridge,  there  were  saplings  growing  upon  the  low 
ground  in  the  immediate  vicinity  of  the  bridge,  and  that  to  the  distance  of 
two  or  three  feet  from  the  ground  these  saplings  bore  water-marka.  Thla 
was  held  to  be  within  the  discretion  of  the  court. 

Damagbs.  Exemplaxy,  are  not  to  be  given  for  mere  error  of  Judgment  not 
accompanied  with  negligence,  evidencing  an  indifference  to  consequences. 

Btatuteb '^eoTistructian  of.  Where  a  statute  gives  an  action  in  a  new  case, 
and  no  rule  for  estimating  the  damages  is  given,  those  ordinarily  appli- 
cable in  like  cases,  at  the  common  law,  must  be  held  to  govern. 

Railroads  —  diligence  required.  It  is  the  duty  of  a  railroad  company,  in  its 
capacity  as  a  carrier  of  passengers,  to  exercise  the  highest  degree  of  care 
in  the  construction  and  maintenance  of  its  roadway,  and  the  appur- 
tenances. 

But  the  carrier  Is  not  liable  for  injuries  resulting  from  an  accident  against 
which  the  highest  degree  of  skill,  foresight  and  diligence  would  have 
been  unavailing. 

Where  the  company  located  a  bridge  over  a  channel  then  containing  no  water, 
and  wherein  no  flow  of  water  was  known  to  have  occurred;  hM, 
that  due  diligence  required  an  inquiry  and  examination  as  to  its  eharacter 
and  the  declivity  of  the  circumjacent  country,  to  ascertain  the  quantity  of 
water  likely  to  flow  there  in  the  future ;  that  if  indications  existed  in  the 
vicinity,  of  former  floods,  g.  g.,  drift-wood  and  the  like  in  the  branches  of 
bushes,  or  water-marks  upon  the  trunks  of  trees,  it  was  gross  negligence 
to  construct  the  bridge  with  its  approach  of  light  and  unsubstantial  soi], 
reaching  into  the  water-way. 
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A  violesi  stoim  ooeurrlng  near  the  Bouroes  of  a  channel  or  water-way,  ordi- 
i^^'Uj  ^^7*  ^<^  observed  at  a  station  on  the  railway,  nine  miles  distant 
from  a  bridge,  by  which  the  road  crossed  the  channel  in  question.  HM, 
that  diligence  leqalred  of  the  agents  of  the  company  to  examine  the 
bridge  after  the  storm,  and  before  the  passage  of  trains. 

Pbacticb  —  examination  of  witneaa  by  the  eowrt.  Plaintiff  had  given  evidence 
in  his  own  behalf,  to  lay  the  foundation  for  the  admission  of  certain  let- 
ters. After  his  examination  by  counsel  upon  both  sides  was  completed, 
and  the  witness  had  been  discharged,  the  admissibility  of  the  docu- 
ments being  yet  doubtful,  the  presiding,  justice  of  his  own  motion  recalled 
him,  and  propounded  questions,  the  answers  to  which  tended  to  show  the 
letters  admissible ;  hM,  not  an  abuse  of  the  discretion  of  the  court. 

PRlsUMFTioif B — death  of  husband  and  wife  hy  the  same  ccuucUty,  Where  two 
persons,  husband  and  wife,  are  shown  to  have  perished  in  the  same 
casualty  (the  wrecking  of  a  railway  train  by  the  giving  way  of  a  bridge), 
nothing  appearing  to  the  contrary,  it  was  said  to  be  a  presumption  of  law 
that  they  died  at  the  same  moment. 

JCRT —  questions  for.  When  an  injury  to  a  passenger  upon  a  railway  train  is 
shown  to  have  been  occasioned  by  the  giving  way  of  a  bridge  on  the  line 
of  the  rood,  it  is  for  the  jury  to  ascertain  whether  the  occurrence  was  due 
u>  faults  in  the  construction  of  the  bridge  or  to  other  causes. 

May  rtfer  to  their  own  es^erience.  In  case  by  the  administrator  to  recover  for 
injuries  occasioned  by  negligence  and  resulting  in  the  death  of  his  intes- 
tate, it  was  said  that  the  jury  in  estimating  the  damages  should  take  the 
fkets  in  proof,  and  connecting  them  with  the  knowledge  and  experience 
possessed  by  them  in  common  with  men  in  general,  arrive  at  a  rule  which 
should  be  just  between  the  parties. 

Nkoliosncb  —  endenee.  When  an  injury  occurs  to  a  railway  passenger,  by 
reason  of  the  giving  way  of  a  bridge  under  the  passing  train,  proof  of  the 
casualty  is  prima /oc/s  evidence  of  negligence  in  the  location  or  construc- 
tion of  the  bridge,  or  in  both  its  location  and  construction. 

A>,  too,  where  the  subversion  of  the  bridge  appears  to  have  been  occasioned  by 
an  unusual  flood  or  freshet. 

AUter,  Where  the  injury  occurs  from  causes  entirely  foreign  to  the  apparatus 
or  operations  of  the  road. 

KnuGERCB  BBSULTiNO  IN  DHAftK  ^  surwnng  descendants  necessary.  In 
case,  under  the  statute,  for  injuries  occasioned  by  negligence  and  resulting 
in  the  death  of  the  party  injured,  the  existence  of  any  of  the  descendants 
or  kin  named  in  the  statute,  suffices  to  maintain  the  action. 

Character  of  the  administrator  as  plaintiff.  The  administrator  is  a  mere 
nominal  plaintiff,  suing  for  the  benefit  of  the  surviving  widow  or  children 

Damages.  When  the  injury  is  the  result  of  wantonness,  violence  or  gross  neg 
ligence,  exemplary  damages  may  be  given. 

SemUe,  That  where  an  interval  of  time  occurs  between  the  injury  and  death, 
nothing  is  to  be  allowed  for  the  suffering  of  the  injured  party  during  tUie 
time. 

The  anguish  of  the  survivors  is  not  to  be  considered  in  estimating  the  damages. 
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Manner  of  estimating  damages  in  sadi  caoe^  Mid  tlie  eltfnwnts  wUoh  enter 

Into  the  computation  considered. 
WATKBrCOTJKSKa^exiraordinarif  flretheli,    A  railtmj  oomfMiny  in  carrTlng 

(heir  road  aoroas  a  water-coorae  or  channel,  ara  botmd  to  piOTide  for  eren 

those  extraordlnarj  floods  wliich,  by  the  exercise  of  the  highest  dreum^ 

spection,  maj  be  anticipated. 

Appeal/ram  District  Qawrt^  Arapahoe  Oauntp. 

Case  by  the  admiaisti:9.tor,  suing  for  the  use  of  the  sor- 
viving  children,  for  injuries  occasioned  by  the  negligence  of 
the  defendant  and  resulting  in  the  intestate's  death. 

The  statute,  which  gives  the  action  (Acts  1872,  p.  117), 
declares  that ''  when  the  death  of  any  person  is  caused  by 
the  wrongful  act,  misconduct,  negligence  or  omission  of 
another,  the  personal  representatives  of  the  former  may 
maintain  an  action  therefor  against  the  latter,  if  the  former 
might  have  maintained  an  action  had  he  or  she  lived,  against 
the  latter  for  the  same  act,  misconduct-,  negligence  or  omis- 
sion, proviso^  that  the  action  be  commenced  in  two  yeai-s, 
and  that  the  damages  shall  inure  to  the  exclusive  benefit, 
first  of  the  husband  or  wife,  if  living,  and  if  there  be  no 
husband  or  wife,  to  the  child  or  children  of  the  deceased." 

Miller,  as  administrator  of  David  Buger,  deceased,  brought 
his  action  against  the  railway  company  for  causing  the 
death  of  his  intestate  by  negligence,  while  being  transferred 
as  a  passenger  for  hire  on  one  of  the  cars  of  the  company. 
In  two  counts  the  declaration  attributed  the  injury  to  negU- 
gence  in  the  construction  of  a  bridge,  by  means  whereof 
the  car  was  thrown  down,  broken,  etc.  Other  counts 
alleged  negligent  conduct  in  general  without  specifying  the 
particulars  of  such  negligence,  and  each  count  alleged  that 
the  intestate  left  two  minor  children,  named,  to  whom  the 
damages  might  be  distributed. 

The  issue  was  tried  at  the  April  term,  A.  D.  1873,  before 
the  Hon.  Ebeniszeb  T.  Wells  and  a  jury. 

It  was  admitted  that  one  David  Buger,  alleged  to  be  the 
plaintifTs  intestate,  was  a  passenger  for  hire  upon  the 
defendant' strain,  before,  and  at  the  time  of  the  alleged  acci- 
dent. 
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The  locality  of  the  acoident  was  at  a  bridge  or  trestle  over 
what  is  commoHly  termed  Coon  creek ;  the  stations  nearest  are 
Mirage,  about  one  mile  to  the  east,  and  Hugo,  about  nine 
miles  to  the  west  from  the  trestle.  The  railway  at  this  point 
rans  nearly  east  and  west,  pursuing  the  valley  of  the  Big 
Sandy  creek. 

The  trestle  in  question,  though  spoken  of  as  the  Coon 
creek  bridge,  is  in  reality  located  in  a  semi-circular  basin 
formed  by  a  bend  in  which  the  Sandy  formerly  flowed ; 
Coon  creek  proper  has  its  source  or  beginning  in  a  divide 
about  nine  miles  to  the  north,  and  empties  into  the  old  chan- 
nel of  the  Sandy  about  1,100  feet  above  the  trestle. 

The  trestle  was  constructed  in  June  or  July,  1870 ;  at  that 
time  there  was  a  defined  channel  of  Coon  creek  for  six  or 
seven  hundred  feet  above  its  mouth,  at  the  old  bed  of  the 
Sandy  ;  in  places  there  was  water  standing  in  pools ;  the 
channel  was  from  26  to  80  feet  in  width,  and  with  banks 
sloping  in  some  places  and  precipitous  in  others;  above 
that,  there  were  places  where  the  water  had  cut  gullies 
or  holes,  but  no  continuous  defined  channel,  and  for 
three  miles  or  more  at  the  head  of  the  valley  there  were  n^ 
indications  of  the  passage  of  water  there  at  any  time;  there 
were  numerous  dry  ravines  opening  into  this  valley,  but 
none  wherein  water  had  ever  been  seen  to  flow.  There  was 
testimony  tending  to  show  that,  at  some  former  time,  the 
course  of  Coon  creek  had  carried  it  to  the  Sandy,  consider- 
ably to  the  east  of  the  trestle,  and  crossing  the  line  of  the 
railroad  half  way  between  that  and  Mirage  station. 

The  mouth  of  that  channel  by  which,  on  the  occasion  in 
question,  the  flood  entered  the  old  channel  of  the  Sandy,  is, 
as  before  said,  about  1,100  feet  above  the  trestle ;  from  this 
point  to  the  trestle  the  ground  descends  gradually  toward 
the  trestle.  The  old  bed  of  Sandy  has  upon  its  eastern  and 
northerly  boundary  a  bank  nearly  perpendicular  at  the  top, 
and  with  a  slope  at  its  foot.  The  height  of  this  bank  is  about 
13  feet 

The  bottom  of  the  old  channel  was  everywhere  nearly 
level  across  its  whole  width,  the  testimony  being  in  conflict 
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as  to  whether  the  lowest  point  was  close  under  the  eastern 
bank,  or  at  some  distance  from  it  At  the  time  of  the  con* 
straction  of  the  bridge  this  old  channel  was  filled  with  sand 
in  placeS;  and  everywhere  else  was  covered  with  ^rass  and 
weeds.  Prior  to  the  accident,  no  water  had  ever  been  seen 
to  flow  there,  or  at  any  point  in  either  channel  of  Coon 
creek ;  though  besides  the  blaff  bank  of  Sandy,  and  the 
water-worn  chaiinel  of  Coon  creek,  Keating,  a  witness 
examined  for  the  plaintiff  in  chief,  swore  that  at  the  time 
of  the  construction  of  the  bridge,  the  bank  of  the  old  chan- 
nel of  Sandy  exhibited  traces  of  the  action  of  water,  and 
John  Burk,  a  witness  for  the  plaintiff,  against  the  defend- 
ant's objection,  testified  in  rebuttal  to  having  seen  at  the 
time  of  the  construction  of  the  bridge,  water-marks  ui)on 
saplings  growing  in  the  vicinity.  Storms  had  frequently 
occurred  in  that  region,  but  a  flood  of  such  volume  as  the 
one  which  occasioned  the  accident,  had  never,  according  to 
the  testimony,  been  previously  known.  As  originally  con- 
structed, the  bridge  was  formed  of  a  trestle  upon  piles  five 
or  six  bents,  each  of  15  feet  in  length  ;  from  the  east  it  was 
approached  by  an  embankment  of  dirt  about  eight  feet  in 
height,  and  extending  into  the  dry  bed  of  Sandy  creek, 
from  30  to  60  feet, —  as  to  its  length  the  witnesses  varied  in 
their  recollections;  the  foot  of  the  western  slope  of  this 
embankment  was  near  the  easternmost  row  of  piles.  As 
to  whether  this  embankment  did  or  did  not  extend  across 
the  lower  part  of  the  old  channel  of  the  Sandy,  was  a  point 
upon  which  the  witnesses  were  not  agreed.  The  trestle  was 
connected  with  this  embankment  by  stringers,  which  had 
a  bearing  of  eight  feet  or  more  upon  the  embankment. 
From  the  east  the  railway  approached  this  trestle  through 
a  cut  800  feet  long,  and  the  eastern  embankment  was  com- 
posed of  sand,  or  clay  and  sand  taken  from  this  cut.  The 
witnesses  agreed  that  it  was  of  inferior  character  for  such 
a  purpose,  but  the  best  that  the  region  offered ;  no  stone 
was  found  nearer  than  100  miles  distant,  or  thereabouts. 
The  witness,  Keating,  who,  working  under  a  contract,  had 
superintended  the  grading  this  portion  of  the  road,  swore 
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that  he  extended  this  embankment  according  to  his  own 
discretion  ;  that  he  had  instructions  to  leave  a  70-foot  open- 
ing for  water-way,  and  that,  originally,  the  engineer  had 
directed  that  this  opening  should  be  left  next  the  eastern 
bank,  and  that  the  material  from  th^  cut  should  be  wasted 
at  the  side  of  the  roadway  ;  that  when  witness  had  requested 
permission  to  carry  the  material  into  the  bed  of  Sandy, 
thereby  forming  an  embankm^it  Ihere,  the  engineer  had  at 
first  refused,  but  afterward  yielded,  instructing  him,however, 
to  leave  the  same  opening.  Witness  further  deposed,  that  he 
had,  during  the  -progress  of  the  work,  called  the  engineer's 
attention  to  the  evidence  of  a  f6rmer  flow  of  water  there, 
and  the  probability  that  thia  embankment  would  be  washed 
oat 

The  defendant  gave  evidence  that  at  about  100  to  160  feet 
above  the  trestle  there  was  a  projection  from  the  eastern 
bank  of  the  Sandy  which,  in  the  opinion  of  the  engineer, 
would  divert  the  water  from  the  eastern  embankment.  The 
professional  witnesses  generally  agreed  that  the  bridge,  as 
originally  constructed,  exhibited  no  lack  of  care  or  engi- 
neering skill.  Subsequent  to  the  accident,  however,  it  was 
shown  that  the  defendant  had  reconstructed  the  bridge, 
leaving  a  wider  water-way.  This  evidence  was  received 
against  defendant's  objection,  and  an  exception  was 
reserved. 

A  witness  who  resided  at  Hugo  station,  testified  that  on 
the  evening  previous  to  the  accident,  a  violent  storm  had 
been  observed,  near  the  head  of  Coon  creek,  apparently, 
accompanied  by  violent  thunder  and  lightning,  and  an 
nnusnal  roaring  ;  and  that  these  appearances  had  been  the 
subject  of  general  conversation  at  the  hotel  in  Hugo. 

No  evidence  was  given  of  preoantions  taken  by  the 
employees  of  the  railroad  company  in  view  of  these  appear- 
ances. 

Witnesses  sworn  for  the  defendant  testified  tc  having 
been  at  the  trestle  late  in  the  evening  previous  tc  the  acci- 
dent ;  that  but  a  slight  shower  occurred  there  or  anywhere 
Vol.  IL— 57 
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in  the  neighborliood  of  Mirage,  and  the  channel  was  per- 
fectly dry. 

The  western  bound  train  which  had  left  Kansas  City  on 
the  evening  of  the  27th  reached  Mirage  at  1:15  of  the  morn- 
ing of  July  29.  The  night  was  cloudy  and  dark.  As  the 
train  approached  the  trestle  its  speed  was  about  15  miles 
per  hour ;  the  head -lamp  was  burning  and  enabled  the 
engineer  to  see  the  rails  for  the  distance  of  300  to  400  feet 

The  rails  were  in  place  and  no  indication  of  the  insecurity 
of  the  bridge  appeared.  In  fact,  by  a  flood  of  water  com- 
ing down  Coon  creek  entering  the  old  channel  of  Sandy 
above  the  bridge,  the  eastern  embankment  had  been  washed 
away  so  that  the  stringer  constituting  the  approach  to  the 
bridge  being  sustained  by  the  rail  merely,  and  without  sup- 
port from  beneath,  yielded  under  the  weight  of  the  train. 
The  engine  leaped  the  chasm,  but  the  bs^ggage  car  fell  and 
the  second  car  colliding  with  this  was  broken  in  pieces. 
The  water  in  the  old  channel  of  Sandy  was  then  from  three 
to  five  deep  feet  and  running  with  great  violence. 

The  evidence  failed  to  show  any  defect  in  the  equipment 
of  the  train,  or  negligence  in  its  management.  The  plaintiff 
gave  evidence,  by  a  witness  who  had  traveled  upon  the 
train  from  Kansas  City,  that  in  the  second-class  car  were 
eight  or  ten  passengers ;  that  among  them  were  one  party 
of  five  or  six,  three  of  them  being  children  ;  that  one  of 
these  children  was  eighteen  months  old  or  thereabouts,  one 
three  or  thereabouts,  and  the  other  seven  or  eight;  the 
eldest  child  was  a  girl,  the  other  two,  boys.  The  witness 
was  permitted,  against  the  objections  of  the  defendant,  to 
express  the  opinion  formed  from  the  conduct  and  demeanor 
of  the  party,  that  they  were  all  of  one  family ;  and  the 
opinion,  formed  from  observing  their  dress,  general  appear- 
ance and  conversation,  that  they  were  of  German  nation- 
ality; though  the  witness  professed  himself  not  well 
acquainted  with  the  German  language.  The  witness 
deposed  that  the  adults  of  this  party  were  killed  in  the 
accident,  while  the  children  survived.  This  witness,  and  ait 
undertaker  who  laid  out  and  buried  the  bodies,  deposed 
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with  partioalarity  to  the  physical  appearance  of  the  man  of 
this  party,  who  was  found  dead  after  the  accident,  and  this 
description  corresponded  with  that  given  of  Jolm  David 
Eager,  the  elder  in  the  documents  afterward  iotroduced. 
On  the  day  following  the  accident,  the  bodies  of  the  dead, 
and  the  wreck  of  the  train,  with  the  baggage  of  the  passen- 
gers, was  conveyed  to  Denver,  and  plaintiflF  gave  evidence 
that  on  the  80th  a  witness  had  called  at  the  baggageroom 
of  the  depot  used  by  defendant  and  two  other  compa- 
nies for  the  baggage  of  the  people  who  were  killed  on  the 
railroad ;  that  the  baggage-master  had  directed  him  to  go  to 
the  office  of  the  superintendent  of  the  defendant  and  get 
the  checks ;  that  he  went  to  that  office  and  informed  one  of 
the  clerks  that  he  wanted  the  checks  for  the  trunks  of  tliose 
German  people  who  were  killed  on  the  roadj  by  the  name 
of  Buger ;  that  upon  being  interrogated  as  to  his  atuhority, 
he  had  replied  that  Mrs.  Shirmer  sent  him  ;  that  the  clerk 
thereupon  gave  him  two  or  three  checks,  and  that  upon 
these  he  obtained  certain  wooden  boxes  or  cliestSj  banded 
with  iron,  and  such  as  are  called  emigrant  cliests. 

The  witness  further  stated  that  his  purpose  in  seeking  the 
trunks  was  to  obtain  clothing  for  certain  German  children 
whom  he  had  first  seen  on  that  day  at  the  house  of  Mr. 
Shirmer ;  that  there  were  three  of  the  children,  one  a  girl, 
eight  or  nine  years  old,  the  other,  boys,  16  to  18  months, 
and  two  to  three  years  of  age,  respectively  ;  they  spoke  Ger- 
man, and  the  older  boy  said  his  name  was  Charley  Buger, 
The  witness  was  permitted  to  speak  of  the  age  of  the  chil- 
dren from  their  size  and  general  appearance,  defendant 
reserving  an  exception.  The  witness  was  also  permitted  to 
give  the  contents  of  the  chest  against  defendant's  objection, 
defendant  excepting.  They  contained  men  and  women's 
clothing,  some  of  which  was  marked  D.  B.,  and  some  of  the 
female  clothing,  A.  B.,  clothing  suitable  to  children  of  tlie 
ages  and  sex  of  these  children,  shoemaker's  tools,  and  cer- 
tain documents  hereafter  set  forth.  This  witness  and  others 
were  permitted  to  state,  against  objection,  that  the  boxes 
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bore  the  inscription,  ^^  David  Bogor,  Bofambein,  BreineQ, 
New  York." 

To  prove  lawful  issue  surviving  the  intestate,  plaintiff 
relied  upon  the  conduct  and  demeanor  of  the  adults,  who 
came  to  their  death  in  the  accident,  both  toward  the  children 
of  the  party  and  each  other,  and  also  ui>on  certain  letters 
and  the  documents  found  in  the  chest  before  mentioned. 
The  plaintiff  was  sworn  in  his  own  behalf,  and  deposed  that 
he  was  born  in  Botenheim  in  the  kingdom  of  Wurtemburg ; 
that  he  knew  one  David  Buger  there,  and  only  one  person 
there  of  that  name ;  that  he  had  received  in  1872,  certain 
letters  purporting  to  come  from  this  person,  some  of  which 
be  produced  ;  they  were  in  the  German  language  and  plain- 
tiff deposed  that  in  consequence  of  the  receipt  of  these  com- 
munications he  had  bought  in  Denver  two  through  tickets 
and  had  sent  them  with  a  sum  of  money  to  New  York,  in 
order  that  the  writer  of  the  letters  might  come  to  Denver. 
The  witness  did  not  profess  to  have  any  acquaintance  with 
the  handwriting  of  the  decedent,  except- as  acquired  by  this 
correspondence. 

After  the  examination  of  this  witness  by  counsel  of  both 
sides  and  his  discharge,  the  letters,  accompanied  by  a  trans- 
lation, were  offered,  and,  objection  being  made,  the  Judge 
presiding,  after  an  adjournment,  recalled  the  witness,  and 
of  his  own  motion,  examined  him  at  length  against  the 
objection  of  counsel  for  the  defendant,  and  this  was  made  the 
ground  of  an  exception.  Upon  this  examination  the  phuu- 
tiff  swore,  that  during  an  18  years'  residence  in  this  country 
he  had  maintained  a  correspondence  with  friends  residing 
in  Botenheim ;  that  his  correspondence  with  Buger  com- 
menced on  the  part  of  the  latter ;  that  witness  had  responded 
to  this ;  other  letters  upon  both  sides  had  followed,  witness 
directing  his  communications  to  David  Buger  at  Botenheim, 
and  receiving  replies ;  that  these  letters  received  by  him  in 
this  correspondence  bore  the  post-mark  Brackenheim 
(which  was  the  post  town  nearest  Botenheim),  and  New 
York. 

The  envelopes  containing  the  letters  offered,  witness  swore 
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irare  defltroyed,  Choagh  he  m%ht  be  able  to  produce  same 
of  those  in  which  the  earlier  letters  of  the  correspondence 
(which  witness  swore  was  destroyed)  had  been  received,  if 
he  were  at  home.  Upon  this  showing  the  court  admitted 
eertain  portions  of  these  letters  as  translateda  The  first,  dated 
Botenheim,  February  16,  1862,  and  signed,  Shoemaker 
Soger,  oontained  a  statement  as  follows :  ^'My  wife,  is  the 
youngest  of  your  sisters,  and  I  have  three  children,  a  da.ngh- 
ter  of  seven  years  and  two  boys,  one  two,  and  the  other  one 
year  old.** 

The  second  was  dated  New  York,  May  14, 1872,  and  oon- 
tained  the  following  passage:  ^^Dear  brother-in-law,  per- 
haps you  don't  recollect  me ;  my  name  is  David  Buger,  and 
my  wife  Augusta  Keuschwander.  I  have  a  girl  eight  years 
old,  a  boy  of  two  years^  and  one  of  one  year;  that  is  my 
whole  £unily."  The  letter  also  contained  the  statement 
that  the  giil  spoken  of  was  bom  before  his  marriage. 

The  third  was  dated  New  York,  June  11,  1872,  and  sub- 
scribed,  David  Bug^,  and  repeated  the  statement  of  his 
marriage. 

Phiintiff  swore  that  his  own  name  was  Neuschwander ; 
that  he  had  assumed  the  name  of  Miller  many  years  pre- 
vious. The  documents  found  in  the  chest  obtained  at  the 
taihoad  depot  were  also  received,  against  defendant's  objec- 
tioD,  accompanied  by  translations,  and  were  as  follows : 

Ist  An  extract  from  parish  register,  entitled  ^^  Bailiwick 
Brackenheim,  Botenheim,"  and  set  forth  the  illegitimate 
birth  on  February  23, 1866,  to  Augusta  Neuschwander  of  a 
daughter  baptized  Marie. 

2d.  Extract  from  parish  register  of  tUe  same  title  and  set- 
ting forth  the  legitimate  birth,  February  18, 1871,  of  a  child 
baptized  John  David,  to  John  David  Buger  and  Augusta, 
daughter  of  Neuschwander. 

3d.  Extract  from  parish  register,  entitled  ^'Bailiwick 
Brackenlieim,  municipality  Botenheim,"  and  set  forth  the 
legitimate  birth,  March  5,  1870,  of  a  child  baptized  Karl 
David,  to  John  David  Buger,  shoemaker,  and  Augusta, 
daughter  of  Neuschwander. 
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4tlL  Of  the  like  title  and  character,  and  setting  forth  the 
legitimate  birth,  March  9, 1843,  of  a  child  baptized  Aagosta, 
to  George  Adam  Neuschwander  and  Augusta,  daughter  of 
Bucker. 

6th.  One  of  the  same  character  and  tiUe^  setting  forth  the 
birth,  October  20, 1844^  of  John  David  Buger. 

All  these  documents  were  attested  and  certified  March 
26, 1872. 

6th.  A  document  purporting  to  be  an  emigrant's  pass 
from  the  Kingdom  of  Wiirtemburg  to  John  David  Bager, 
^^  native  of  Botenheim,  and  resident  there  up  to  this  date» 
from  his  home  through  Baden  and  Prussia  by  way  of  Bre- 
men to  North  America."  A  full  description  of  the  person 
4yas  written  upon  the  margin,  and  the  name  of  his  compau- 
ions  were  subjoined  as  follows:  *^^IIis  wife  Augusta, 
Neuschwander's  daughter,  born  March  9,  1842.  OhUdrenj 
Karl  David,  born  March  5,  1870 ;  John  David,  bom  Feb- 
ruary 18,  1871 ;  the  illegitimate  daughter  of  his  wife,  Marie 
Neuschwander,  born  February  23,  1865.'* 

7th.  A  discharge  from  citizenship  in  the  Kingdoni  of 
Bavaria  to  the  shoemaker,  John  David  Buger,  from  Boten- 
heim.  Bailiwick  Brackenheim,  born  October  20, 1844 ;"  wlio 
the  paper  recited  '*  desires  to  emigmte  to  North  America/' 

Plaintiff  gave  in  evidence  the  original  of  his  letters  of 
administration  from  the  probate  office ;  objection  was  made 
that  a  certified  copy  only  could  be  received,  and  this  being 
overruled,  an  exception  was  reserved.  The  statute  (Rev, 
Stat,  ch.  60  and  61,  §  10)  requires  the  originals  to  be  kept 
in  the  office  of  the  probate  judge,  and  transcripts  thereof 
are  made  evidence  (Rev.  Stat.,  ch.  21,  art  10,  §  4). 

The  court  charged  the  jury  that  to  a  recovery  by  the 
plaintiff  it  must  appear  that  Buger  died  before  action 
brought,  leaving  one  or  more  children  born  in  wedlock. ; 
that  his  death  was  occasioned  by  negligence  of  the  defend- 
ant; that  upon  the  question  of  decedent's  marriage  they 
might  consider  the  letters  read  in  evidence,  and  the  docu- 
ments said  to  have  been  found  in  the  chests  obtained  at  the 
railway  depot,  but  that  these  last  were  not  to  be  regarded 
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official  or  authentic  documents ;  that  their  character  as 
idence  depend^  solely  upon  whether  they  were  or 
ire  not  in  possesion  of  the  intestate  in  his  lifetime  ; 
at  as   to  the  question  of  negli^enco   the   giving  way 

the  bridge,  if  established,  made  a  prima  facie  CJise, 
lich  it  rested  with  the  defendant  to  overthrow ;  that 
a  company,   though   not  an    insurer   against   accident 

passengers,  was  bound  to  exercise  the  highest  degree 

care  for  their  safety ;  that  it  was  not  bound  to  ob- 
rve  every  conceivable  precaution;  but  that  such  as 
maa  of  more  than  ordinary  prudence  and  foresight 
)uld  put  forth  in  like  case  to  prevent  injury  to  himself 

was  bound  to  observe ;  that  in  locating  its  roadway 
ross  any  str*^m  or  water-way,  it  was  bound  to  in- 
rm  itself  of  the  nature  of  the  stream  and  the  quantity 

water,  which  might  reasonably  be  expected,  and  to 
ovid©  water-way,  not  only  for  the  usual  and  ordinary 
iters  of  the  stream,  but  for  such  freshets  and  floods 
,  though  not  usual,  might  be  anticipated  by  the  exer- 
!e  of  th«  highest  circumspection.  That  if  they  should 
id  for  the  plaintiff  they  might  take  into  account  the 
gaish  of  mind  experienced  by  the  children,  upon  their 
ireavement,  the  loss  of  the  protection  and  fatherly  care 
the  parent  during  their  minority,  and  what  tlie 
tUer,  had  he  lived,  would  reasonably  have  expended 
r   their    proper    maintenance   daring    minority*     That 

opon  all  Che  evidence,  they  were  of  opinion  that  tho 
aploy»ies  of  the  defendant,  at  the  time  of  the  constructioo 

the  bridge,  or  afterward,  must,  in  fact,  have  foreseen  the 
tibability  of  such  a  flood,  as  the  one  which  was  said  to 
ive  occasioned  the  accident,  and  that  tlni  conseq^uence 
ight  probably  be  the  destruction  of   passing  trains,  it 
toss  negligence  not  to  provide  against  such   conso 
•3,  aod  they  might  award  exemplary  damages. 
The  jury  were  cautioned,  however,  not  to  award  exemplary 
-es  for  errors  of  judgment,  or  for  negligence  merely 
^.  ,wCompanied  by  an  apparent  reckless  disregard  of  con 
sqnences. 
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To  the  giving  of  each  of  these  iustructions,  the  defend 
ant  excepted,  and  each  point  of  the  charge  was  speciallj 
assigned  for  error. 

The  jnry  found  the  defendants  gnilty,  and  awarded  dam 
ages  in  $15,000.  The  defendant  moved  for  a  new  trial  upoi 
the  ground  of  alleged  error  in  receiving  and  excluding 
testimony,  and  in  the  charge,  assigning  also  for  cause,  tha 
the  damages  were  excessive,  and  the  verdict  against  tin 
evidence.  This  motion  the  court  denied,  and  Ju^^mem 
was  given  upon  the  verdict- 

The  chief-justice  concurred  in  the  result  only. 

Mr.  Justice  Wells  dissented. 

Messrs.  Sat  be  &  Wbioht,  for  appellanta. 

Mr.  E.  L.  Smith  and  Mr.  D.  W.  Okatsr,  for  appellees. 

Belfobd,  J.  When  the  plaintiff  rested  his  case,  th 
defendant  moved  for  a  nonsuit,  on  the  following  grounds 

1st  No  negligence  proved  against  defendant 

2d.  It  did  not  appear  that  David  Buger  is  deceased,  o 
if  so,  that  he  left  any  heirs. 

Sd.  That  it  did  not  appear  that  the  wife  of  the  intestate 
who  would  be  exclusively  entitled  to  damages,  is  dead. 

4th.  That  the  evidence  is  insufficient  to  support  a  verdict 
The  motion  was  denied,  and  the  ruling  of  the  ooui*t  i 
assigned  for  error. 

The  declaration  charges  that  the  plaintiff's  intestate  wa 
a  passenger  for  hire  on  the  defendant's  train  of  cars.  Tha 
he  had  made  a  contract  with  the  defendant  to  be  safely  car 
ried  from  Kansas  City  to  Denver,  and  that,  by  reason  o 
defects  in  the  location  and  construction  of  a  certain  bridge 
over  Coon  creek,  the  cars  collided,  and  that  Buger  wa 
killed  ;  that  he  left  surviving,  as  heirs,  two  children  of  ten 
der  years,  etc.  The  evidence  shows  that  by  reason  of  th< 
giving  away  of  the  eastern  embankment,  on  which  tiie  bridge 
rested  and  abutted,  the  accident  occurred.    That  it  is  thi 
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impeiative  datjr  of  a  railway  eompaaiy  to  keep  thoir  tnu^ 
in  a  aQund  and  aafe  oondition^  caanot  be  disputed.  If  it 
has  ao  tiaok,  or  a  okasm  is  suflfered  to  exist  ob  it,  it  ia 
eitker  incapable  of  pecforming  the  duties  it  has  eon- 
tiacted  to  discharge,  or  it  puts  the  limbs  and  lives  of  its 
ptBsei^rs  in  jeopardy.  In  this  ea^e,  instead  of  oarrying 
Qie plaintiff's  intestate  safely  over  its  road,  as  the  defend- 
afit  had  contracted  to  do,  he  is  killed  by  the  breaking  down 
of  a  bridge,  which  forms  part  of  its  roadway.  The  moment 
such  a  state  of  affitirs  was  shown  to  exist,  the  presamption 
of  B^JgoDoe  on  the  part  of  defendant  necessarily  arose, 
and  it  required  eTidence  on  its  part  to  overcome  that  pre- 
samption, and  establish  affirmatively  that  no  negligence 
existed  on  its  part,  to  which  the  accident  could  be  attrid* 
nted.  This  is  the  doctrine  clearly  and  ably  announced  in 
Brekaii  v.  The  Oreat  Western  M.  H.  Co.,  31  Bark  256, 
whidi  is  a  case  similar  iu  almost  every  respect  to  the  one 
at  bar.  The  presumption  of  negligence,  however,  does  not 
attach  itself  to  every  injury  which  may  overtake  a  pass- 
enger, while  being  transported  in  a  car ;  it  belongs  only  to 
that  class  of  accidents  where  the  injury  is  caused  by  a 
defect  in  the  road,  cars  or  machinery,  or  by  want  of  dili- 
gence or  care  in  those  employed,  or  by  some  other  thing, 
which  the  company  can  and  ought  to  control,  as  a  part  of  its 
duty  to  carry  the  passenger  safely,  because  in  all  these  mat- 
ters it  is  the  duty  of  the  company  to  use  the  highest  degree 
of  care  to  have  all  their -arrangements  safe  and  in  good  con- 
dition. Meiers  v.  Pennsylvania  B.  B.  Co.^  64  Penn.  St. 
286;  Ourtis  v.  Bochester  &  Syracuse  B.  B.  Co.,  18  N.  Y. 
534;  Am.  Law  Beview,  January  No.,  1871.  Whatever 
diversity  of  opinion  may  exist  on  the  subject  of  the  burden 
of  proof  in  cases  of  negligence,  the  courts  seem  all  agreed  ia 
holding  that  where  the  accident  occurs  in  one  of  the  ways 
mentioBed  above,  that  is»  on  account  of  a  defect  in  the  road 
or  machinery,  or  through  the  carelessness  of  the  agents 
employed  by  i^e  company,  the  accident  is  prima  facie 
e?ida!koe  of  negligence,  and  the  defendant  must  establi^^h 
affirmatively  that  no  negligence  existed  on  its  part  LtmiS' 
Vol.  n.— 68 
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nUle  <ft  PorOand  H.  B.  Co.  v.  Smith,  2  Duvall  (Ky.)>  566 
McLean  v.  Burbanky  11  Minn.  277 ;  lUinais  Ceniral  -fi, 
B.  Co.  V.  Phillips,  49  111.  284  ;  The  Great  Western  Bail 
way  Co.  V.  Baird  A  Faucett,  1  Moore's  P.  0. 101  (N.  S.) 
Stokes  y.  Saltonstall,  13  Peters,  181. 

The  cajrier  may,  however,  rebut  this  presumption  bj 
showing  that  the  injury  arose  from  an  accident,  which  the 
utmost  skill,  foresight  and  diligence  could  not  prevent.  It  is 
claimed,  however,  by  the  counsel  for  the  appellant,  that  whei 
the  accident  occurs  from  causes  entirely  foreign  to  the  opera 
tion  or  apparatus  of  the  road,  mere  proof  of  the  accident  is  noi 
sufficient.  There  are  cases  where  it  is  held,  and  properly 
too,  that  when  an  injury  is  occasioned  by  an  agency  discon 
nected  with  the  operations  or  apparatus  of  the  road,  dc 
negligence  will  be  presumed ;  for  instance,  if  a  passengei 
in  the  car  is  shot  by  a  person  vrithout ;  but  we  know  of 
no  case  that  excludes  the  presumption  of  negligence  when 
the  accident  occurs  from  a  defect  in  the  road  itself,  or  fron: 
that  cause  concurring  with  others.  When  the  accident  and 
injury  were  shown,  it  then  became  a  question  for  the  jnrj 
to  determine  whether  the  breaking  down  of  the  embank 
ment  was  owing  to  faults  committed  in  its  construction,  oi 
to  causes  unexplainable,  and  involving  no  responsibility  on 
the  part  of  the  company,  or  from  the  hidden  forces  of  nature 
and  the  interposition  of  a  superior  power,  which'  no  care, 
ftlfin  or  precaution  on  its  behalf  could  avert  or  control.  The 
circumstances  in  evidence,  wheii  the  motion  for  nonsuit  wat 
made,  were  sufficient  to  create  a  presumption  of  negligence 
if  the  law  did  not  raise  that  presumption  from  the  accident, 
injury  and  the  destruction  of  the  embankment.  It  seemg 
to  me,  therefore,  that  the  motion  was  properly  overruled 
on  the  first  ground. 

As  to  the  second,  that  it  does  not  appear  that  David 
Buger  is  dead,  our  holding  cannot  be  different  The  stipnla 
tion  filed  by  counsel  in  the  court  below,  admits  that  David 
Buger  was  before  the  alleged  accident,  and  at  the  time 
thereof,  a  passenger  for  hire  in  one  of  the  cars  or  ooaohec 
of  the  defendant,  as  stated  in  the  declaration.   Does  the  evi 
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dence  show  that  he  lost  his  life  in  the  accident  mentioned  t 
On  this  subject  there  is  no  direct  proof,  bat  the  circum- 
stances detailed  point  unerringly  to  that  conclusion.  First, 
we  hare  the  fiict  that  in  that  train  and  in  the  baggage  car 
were  three  boxes,  two  of  them  bearing  the  name  of  David 
Boger,  also  the  name  of  Botenheim,  the  jtown  from  whence 
he  started  on  his  western  trip.  In  these  boxes  was  found 
clothing  marked  with  the  letters  ^^D.  B."  and  A.  B.,"  being 
the  initials  of  David  Bnger  and  his  wife,  Augusta.  Further, 
we  find  in  them  clothing  for  children,  and  documents,  which, 
OQ  their  foce,  purport  to  be  transcripts  of  the  parish  regis- 
ter, containing  the  date  of  the  birth  of  his  children  and 
thdr  names.  The  evidence  further  shows,  that  in  the  car 
which  was  wrecked  a  German  man,  two  women,  and  three 
children  of  the  same  nationality  were  seated  ;  that  they  con- 
sorted and  fellowshiped  together  as  one  family.  We  further 
find  that  this  man  and  the  two  women  were  killed,  and  that 
the  little  boy  gave  his  name  as  Charley  Buger.  We  have  the 
farther  fact,  that  when  Stockdorff  called  at  the  depot  for 
the  checks  accompanying  the  trunks  of  the  German  people 
that  got  killed  on  the  road  by  the  name  of  Buger,  they 
were  famished  by  the  employees  of  the  company,  and  the 
tranks  delivered  to  him.  We  have  the  further  fact,  that  after 
the  death  of  these  parties,  no  one  came  forward  as  claimant 
of  these  boxes,  and  what  is  still  more  significant,  no  father 
or  mother  asserted  their  parental  claims  to  the  bereaved  and 
homeless  children.  When  children  of  tender  age  are  found 
tnveling  in  a  railroad  car,  in  a  strange  land,  with  a  man  and 
woman  who  seem  to  care  for  their  wants,  and  famish  them 
needed  comfort  and  protection,  it  is  a.  fair  and  natural  pre- 
sumption that  the  parties  performing  these  offices  are  their 
parents.  Strangers  rarely  are  found  making  long  journeys 
with  children  who  have  not  passed  the  bounds  of  nurture. 
We  think,  then,  that  the  circumstances  above  detailed,  and 
others  found  in  the  evidenc«^,  were  sufficient  to  warrant  the 
jujy  in  finding  that  Buger  was  numbered  with  the  slain, 
and  that  the  children  with  whom  he  had  been  consorting 
were  his  own.    Evidence  of  affection,  solicitude  and  care 


Digitized  by 


Google 


400  KANSAS  Pacific  Bail't  Co.  v.  Miller.  [Feb.  T«j 

under  the  circnmstanceB  cannot  be  said  to  have  been  mna- 
lated.    The  purpose  of  such  conduct  is  not  appaip^it. 

What  has  been  said  as  to  the  deatli  of  Bager  may^  be 
said  as  to  the  death  of  his  wife.  It  seems  to  ine>  therirfbre, 
that  upon  the  evidence  before  the  court  at  the  time  plaintiff 
rested  his  case,  he  was  entitled  to  a  verdict,  and  that  no 
error  was  committed  in  overruling  the  motioA  ftyr  a  non- 
suit. On  the  trial  various  objections  were  taken  to  the 
admissibility  of  evidence  to  establish  the  marriage  of  Bager. 
A  number  of  letters  were  admitted  which  Miller  testi- 
fied to  having  received  from  Eager  at  different  times,  also 
documents  purporting  on  their  face  to  be  tranrcripts  from 
the  parish  register  of  Botenheim.  It  is  claimed  by  the 
appellant  that  this  was  secondary  evidence,  and  therefore 
inadmissible.  These  letters  were  received  by  Miller  in  due 
course  of  mail  from  Botenheim  in  Germany,  and  from  New 
Toric.  Miller,  the  recipient  of  them,  had  been  a  native  of 
Botenheim,  knew  Buger  when  he  was  a  lad,  and  was 
acquainted  with  his  parents.  The  first  letter  imparts  to 
Miller  the  intelligence  of  Buger's  marriage  with  Miller's 
youngest  sister,  Augusta,  and  their  intention  to  ^oibark  for 
America.  This  letter  bears  date  February  36, 1813.  The 
second  letter,  dated  New  York,  May  14,  1872,  makes  men- 
tion of  the  marriage,  and  that  he  is  there  awaiting  fiome 
assistance  from  his  brother-in-law.  Miller.  The  third  letter 
is  of  a  somewhat  similar  character.  The  documents  above 
referred  to  recite  the  fact  of  Buger' s  marriage  to  Augusta, 
and  the  birth  of  the  children.  If  this  evidenoe  was  right- 
fully received,  the  proof  of  the  marriage  is  satisfectory. 

Miller  testifies  that  the  envelopes  in  which  these  Mters 
were  inclosed  bore  the  post-marks  of  Botenheim  and  New 
York,  and  these  circumstances  mu0t  be  taken  as  prima 
facie  evidence  that  the  letters  were  deposited  in  the  offices 
at  those  places.  If  a  letter  is  sent  by  the  post,  it  is  pre- 
sumed, from  the  known  course  in  that  department  of  the 
public  service,  that  it  reached  its  destination  at  the  xegular 
time  and  was  received  by  the  person  to  wiiom  it  was 
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addreesed,  if  living,  at  the  place  and  usiially  receiving  sucli 
letters  there.    GreenL  Ev.,  vol  1,  §  40. 

There  can  be  no  questiou  that  the  identity  of  the  correspond 
ent  whose  letters  have  been  received,  with  the  party  whose 
handwriting  is  to  be  proved,  sljould  be  established,  either  by 
the  witness  who  received  the  letters,  or  by  other  reasonable 
evidence.  A  witness  to  prove  the  hand  writing  of  S,  F*, 
eaid  that  he  had  never  seen  S*  F.,  bnt  had  corresponded 
with  one  S*F.  of  Plymouth  Dock  ;  that  he  had  so  addressed 
his  letters,  and  received  answei^s  from  him,  and  hud  from 
that  correspondence  acquired  such  a  knowledge  of  his  hand- 
writing as  enabled  him  to  say  that  the  paj^er  produced 
was  in  the  same  liandwri ting;  evidence  was  given  that  the 
defendant  lived  at  Plymouth  Dock,  and  tliat  no  otlier  person 
of  the  same  name  resided  there,  and  it  was  held  that  proof 
was  sufficient.  Harringtan  v.  Frey^  1  Ry*  &  Mood  90.  In 
Thorpe  V.  GUhwriie^  2  C.  &  P.  21,  the  witness  said  he  had 
never  seen  the  party,  bat  believed  the  instmment  to  bo 
in  Ms  handwriting,  from  having  received  letters  from  him, 
Tlpon  which  he  had  acted*  Bhst,  C\  J.,  ruled  that  this  was 
qaite  sufficient  for  the  witness  to  ground  his  belief  upon> 
which  he  said  was  all  that  was  required.  See  Phillips'  Ev., 
roL  2,  top  p.  503,  note  481. 

I  fail  to  see  wliy  the  doctrine  thus  announced  is  not 
tpplieabie  to  this  case.  It  seems  to  us>  however,  that  the 
eorelopeQ  which  inclosed  these  letters  should  have  been 
produced,  if  the  same  were  in  existence. 

It  will  be  conceded  that  a  declaration  made  by  Eager, 
as  to  the  fact  of  his  marriage,  would  be  held  admissible. 
Caupalle  v.  Ferrin,  23  N.  Y.  104 ;  CharUtte  ScJiool  w  Oreeu* 
WeU,  4  Gill  &  Jolms  414.  Is  the  declaration  difterent  when 
Committed  to  writing?  Miller  swears  that  he  knew  of  one 
David  Buger  in  Botenheirn,  and  in  absence  of  opposing 
proof,  we  are  not  called  upon  to  presume  that  there  were 
others  there  of  that  precise  name.  It  must  be  conceded 
that  the  letters  could  not  have  been  written  for  a  purpcee. 
It  cannot  be  said  that  David  Bager,  or  any  one  else,  delib- 
erately set  to  work  to  prepare  tM  idence  to  be  used  in  a  case 
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which  could  only  arise  from  the  fact  of  Buger^s  death, 
growing  out  of  au  accident  to  a  particular  train  on  which 
he  was  to  travel  —  such  prescience  as  that  would  be  unex- 
ampled in  judicial  history.  Standing  alone,  the  letters  may 
be  regarded  as  weak,  but  when  supplemented  by  the  concur- 
rent circumstances,  which  stamps  this  case  at  every  point, 
they  were  entitled  to  admission  and  consideration,  upon  the 
production  of  tiie  envelopes,  or  the  accounting  for  their 
loss.  The  declarations  in  these  letters  seem  to  be  verified 
by  facts  disclosed  throughout  the  entiire  evidence.  It  was 
also  proper  to  receive  evidence  as  to  the  inscriptions  on  the 
boxes.  If  the  production  of  the  thing  on  which  the  inscrip- 
tion is  found  is  indispensable,  it  would  be  impossible  to 
proceed  in  many  cases.  If  a  sign  were  painted  on  a  house, 
it  would  hardly  be  contended  that  the  house  would  have 
to  be  produced,  nor  can  it  be  said  that  the  law  converts  the 
court-room  into  a  receptacle  for  wagons,  boxes,  tombstones, 
and  the  like,  on  which  one's  name  may  be  written^  So,  too, 
I  think  the  transcripts .  of  the  parish  register,  under  the 
peculiar  circumstances  of  this  case,  were  admissible  as  a 
collateral  fact,  showing  the  marriage,  especially  when  regard 
is  had  to  the  place  where  they  were  found.  It  was  compe- 
tent for  the  plaintiff  to  have  obtained  certified  copies  of 
these  documents,  duly  authenticated,  but  it  would  have 
entailed  considerable  cost,  and  great  delay.  While  courts, 
in  the  administration  of  the  law  of  evidence,  should  be 
careful  not  to  open  the  door  to  falsehood,  they  should 
be  equally  careful  not  to  shut  out  truth.  They  qhould  not 
incumber  the  law  with  rules  which  will  involve  labor  and 
expense  to  the  parties,  and  delay  the  progress  of  the 
remedy — itself  a  serious  evil  —  without  giving  any  addi- 
tional safeguard  to  the  interests  of  justice.  Swayke,  J.,  8 
Wall.  141.  But  there  is  another  circumstance  which  gives 
tliese  documents  weight,  sufficient  to  entitle  them  to  the  con* 
sideration  of  the  jury  on  the  subject  of  marriage.  The 
behavior  of  two  persons  of  different  sexes  as  husband 
and  wife  always  affords  an  inference  of  greater  or  less 
i>rtrength  that  a  marriage  has  been   solemaieed  betwe^i 
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tiiem.  Their  conduct  being  susceptible  of  two  opposite 
explanations,  we  are  bound  to  assume  it  to  be  moral  rather 
than  immoral,  and  credit  is  to  be  given  to  their  own  asser* 
tions  and  acts,  whether  express  or  implied,  of  a  fact  pecu- 
liarly within  their  own  knowledge.  We  have  this  man  and 
woman  traveling  together,  surrounded  with  small  children ; 
their  wearing  apx>arel  and  bedding  in  the  same  trunks,  and 
their  initials  on  them.  These  facts  certainly  indicate  a  very 
intimate  relation,  and  one  that  would  warrant  the  presump* 
tion  of  marriage  on  the  principle  above  stated.  Charts  of 
pedigree  made  by  members  of  the  family,  or  found  among 
&mily  documents,  or  hung  up  in  family  mansions,  have 
been  held  admismble,  even  although  without  proof  of  their 
liaving  been  made  by  the  directions  of  the  family  on  the 
ground  of  their  being  acknowledged  by  the  family.  Phil- 
lips' Ev.,  ToL  1,  top  page  212. 

These  documents  reciting  the  birth  of  the  children  and 
the  marriage  of  the  decedent  being  found  among  his  efiects 
may  be  taken  as  a  declaration  by  him  of  the  legitimacy  of 
the  children,  and  of  his  own  marriage,  and  on  this  ground 
the  court  below  adjudged  them  admissible.  Before  leaving 
this  branch  of  the  case  it  is  proper  to  advert  to  the  strictures 
made  by  counsel  on  the  conduct  of  the  judge,  who,  it 
appears,  took  upon  himself  the  examination  of  Miller  as  to 
the  time  when  the  letters  were  received,  and  to  the  circum* 
stances  which  led  to  the  correspondence  between  Miller  and 
Bnger.  It  is  sufficient  to  say  that  the  admissibility  or  non- 
admissibility  of  these  letters  in  evidence  was  a  question 
exclusively  for  the  court.  It  was  the  duty  of  the  judge  to 
advise  himself  fully  as  to  all  facts  connected  with  them  so 
that  he  might  pass  intelligently  upon  the  question  of 
admissibility,  and  I  fail  to  see  that  the  right  with  which  the 
law  clothes  him  has  been  abused  or  transcended. 

It  is  further  insisted  by  the  appellant,  that,  conceding  tlie 
death  of  Mrs.  Buger,  there  is  nothing  in  the  evidence  to 
show  at  what  precise  time  she  expired ;  that  there  is  noth- 
ing in  the  evidence  inconsistent  with  the  theory  that  she  sur- 
vived her  husband.     If  she  survived  him  for  a  moment 
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it  is  claimed  that  this  action  cannot  be  maintained. 
When  two  persons,  husband  and  wife,  are  killed  in  the 
same  accident,  and  there  is  no  proof  on  the  subject,  the 
presumption  of  the  law  is  that  they  died  oo-instantaneously. 
The  right  of  action  does  not  depend  on  the  existence  or 
non-existence  of  the  wife*  The  existence  of  any  legal  rep- 
resentatives falling  within  the  rules  of  the  statute  is  suffi- 
cient. A  more  difficult  question  arises  as  to  the  true  meas- 
ure of  damages  ;  whether  they  shall  be  compensating  and 
confined  to  the  pecuniary  loss  sustained  by  the  survivors, 
or  shall  go  farther,  and  afford  a  salatium  for  the  wounded 
feelings.  When  death  is  occasioned  by  gross  negligence  or 
willful  misconduct,  can  punitive  damages  be  recoverel  ' 
On  these  subjects  the  statute  itself  is  silent 

In  England  and  New  York,  the  courts  have  held  that  the 
damages  are  compensatory,  but  the  statutes  under  which 
the  decisions  have  been  made  are  different  from  our  own. 
In  England,  great  stress  is  laid  on  the  title  of  the  act,  which 
reads  as  follows :  "  An  act  for  compensating  the  families  of 
persons  killed  by  an  accident."  The  New  York  statute 
provides  that  *'in  every  action  the  jury  may  give  such 
damages  as  they  shall  deem  a  fair  and  just  compensation, 
with  reference  to  pecuniary  injuries  resulting  from  such 
death*''  The  title  to  the  statute  on  which  this  suit  is  brought 
is,  "An  act  concerning  damages."  The  body  of  the  act 
prescribes  no  rule.  From  the  careful  examination  I  have 
given  this  subject,  the  conclusion  seems  clear  that  the  legis- 
lature designed  to  confer  on  the  personal  representatives  of 
a  decedent,  a  right  which  was  not  eigoyed  at  common  law. 
The  latter  part  of  the  act  fixes  the  order  of  distribution ;  all 
else  is  left  to  the  operation  of  rules  already  in  existence,  for 
the  admeasurement  of  damages.  When  a  rule  is  prescribed 
in  a  statute,  all  other  methods  of  computation  must  be 
ignored.  When  none  is  prescribed,  then  the  statute  must  be 
taken  to  embrace  those  ordinarily  applied  to  like  cases.  So 
far  as  I  have  examined,  the  authorities  seem  to  be  uniform 
in  holding  that,  in  actions  brought  by  one  to  recover  for 
injuries  sustained    through  the  negligence  or  misconduct 
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of  another,  mental  anguish  and  sufbring  are  Intimate 
sabjects  for  compensation.  The  method  of  estimating  them< 
is  difficult  indeed,  but  they  have  been  imiformly  allojved. 
So,  too,  when  the  injury  has  been  the  result  of  wantonness, 
Tiolence,  or  gross  negligence,  punitive  damages  have  been 
awarded.  I  have  been  unable  to  jSnd  any  solid  reason  which 
would  preclude  the  application  of  tliese  principles  to  a  case 
brought  by  one  whp  b^a  survived  his  injuries.  The  fact 
that  damages  for  mientiil languish  cannot  be  actually  measured 
hj  a  pecuniary  standard,  is  entitled  to  consideration. 

But  the  courts  have  never  allowed  this  difficulty  to  prevail 
in  actions  of  trespass  or  slander.  In  the  latter  case  the 
insult  offered,  and  the  humiliation  endured,  are  the  ingre- 
dients that  make  up  the  basis  of  the  assessment.  Can  this 
role  as  to  mental  anguish,  when  the  action  is  brought  for 
Hie  benefit  of  the  survivors,  be  applied  t  The  subject  is  not 
free  from  difficulty.  The  personal  representative  is  the 
trustee  of  an  express  trust  created  by  the  statute,  and  the 
ebiidren  are  the  cestuis  que  trust  He  is  the  mere  instru- 
ment through  which  their  rights  are  asserted,  and  his  repre- 
sentative character  cannot  abridge  or  curtail  the  measure  of 
damages  which,  under  the  law,  they  are  entitled  to  recover. 
He  is  a  mere  nominal  plaintiff,  and  the  object  of  the  law  in 
allowing  him  to  bring  the  action  is  to  secure,  in  one  .suit, 
damages,  which  otherwise  might  require  a  multiplicity  of 
actions.  It  seems  to  be  settled  that  no  damages  can  be 
recovered  for  the  suffering  which  precedes  the  death.  The 
grave  bars  out  this  right ;  upon  what  known  principle  can 
tbe  mental  sufferings  of  the  survivors  be  estimated.  If  the 
fiunily  is  large,  and  the  grief  proportional  to  its  size,  then 
the  damages  would  be  immense.  If  the  family  was  small, 
but  the  grief  were  boundless,  how  could  it  be  compassed. 
How  could  a  jury  estimate  the  relative  mental  anguish  of 
a  widow  and  twelve  children.  Furthermore,  it  would 
involve  a  minute  scrutiny  into  the  personal  relations  of  all 
parties.  Afifection  would  have  to  be  measured  by  a  gradu- 
ated scale.  An  account  would  have  to  be  taken  of  the 
hmiliarity  which  existed  between  the  deceased  and  the  survi- 
Vol.  n.— 69 
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vors.  If  a  confirmed  drunkard,  or  a  person  of  vile  assod- 
ations,  the  grief  at  his  departure  might  not  be  so  poignant 

If  the  widow  had  wearied  of  lier  lord,  or  the  husband 
of  his  wife,  death  might  be  a  joy  instead  of  an  anguish. 
How  determine  the  duration  of  this  mental  suffering  or  the 
degree  of  its  intensity  %  When  a  large  number  jf  survivors 
were  found,  an  inquiry  would  have  to  be  instituted  into  the 
feelings  of  each.  This  certainly  might,  in  many  instances, 
tend  to  scandal  and  disgrace.  Neither  the  interests  of  the 
litigants  nor  the  policy  of  the  law  could  be  subserved  by- 
such  a  course.  l5'one  of  these  difficulties  are  encountered 
in  estimating  the  mental  suffering  in  the  case  of  one  suing 
for  direct  injuries  to  himself;  his  relations  to  others  are  in 
no  sense  material ;  it  is  a  personal,  not  a  relative,  suffering. 

It  seems  .to  me,  therefore,  that  the  survivors  are  not 
entitled  to  compensation  for  such  anguish  as  they  may  have 
endured  by  reason  of  the  taking  off  of  their  parent  What, 
then,  is  the  measure  of  damages,  and  how  shall  they  be 
estimated  %  It  is  extremely  difficult  to  prescribe  any  satis- 
fjictory  rule  by  which  to  measure  the  worth  of  a  man's  life- 
Human  life  has  no  market  value.  It  will  hardly  do  to  limit 
the  value  of  a  man's  life  by  his  probable  accumulations,  for 
many  men  make  none,  and  many  have  arrived  at  an  age 
when  they  no  longer  attempt  to  make  any.  In  making  the 
estimate  of  the  value  of  life  and  the  consequent  damage  by 
death,  mncn  must  be  left  to  the  sound  discretion  of  the 
jury.  They  must  take  the  facts  in  proof,  and  connecting 
them  with  their  own  knowledge  and  experience,  which  they 
are  supposed  to  possess  in  common  with  the  generality  of 
mankind,  arrive  at  a  rule  that  will  be  comparatively  just 
between  the  parties.  They  must  place  this  money  value 
upon  the  life  of  a  fellow-being  very  much  as  they  would 
uDoii  his  health  or  reputation.  No  fixed  or  definite  meas- 
ure has  been  prescribed  by  the  legislature,  and  we  are 
unable  to  advance  one  that  would  adapt  itself  wisely  or 
justly  to  the  various  causes  which  now  exist,  or  which  are 
likely  to  arise.  Deprivation  of  parental  care  and  support, 
ability  to  accumulate,  to  maintain  those  left  behind,  the  loss 
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of  physical  and  mental  culture  that  the  parent  would  afford, 
are  circumstances  that  must  enter  into  the  estimate.  Tillp 
V.  E.  B.  E.  Co^  29  N.  Y.  284.  Whatever  is  susceptible  of 
pecaniarjr  computation  enters  into  the  rule,  and  what  can- 
not be  included  must  be  left  out.  So,  too,  I  apprehend, 
that  when  the  injury  is  the  result  of  wantonness,  violence  or 
gross  negligence^  it  is  competent  for  the  jury  to  award 
punitive  damages.  State  r.  Central  JS.  JR.  Oo.y  60  He. 
492;  Perm.  JR.  R.  Co.  v.  KeUy,  81  Penn.  St.  378 ;  Penn. 
S.  R.  Co.  Y.  Zebe,  83  id.  328.  The  law  governing  the 
qneBtions  of  gross  negligence  and  punitive  damages  was 
fairly  stated  to  the  jury,  provided  the  evidence  warranted 
Ibe  instruction.  The  embankment  was  built  some  forty 
feet  out  into  the  bed  of  the  stream.  What  efforts,  if  any, 
were  made  to  ascei*tain  the  volume  of  water  that  was  likely 
to  flow  in  the  channel,  nowhere  appears.  Engineering  skill 
certainly  required  that  the  locators  of  the  bridge  should 
have  examined  the  character  of  the  channel  and  the 
declivity  of  the  circumjacent  territory  which  forms  the 
water-shed,  to  ascertain  the  quantity  of  water  likely  to  pass. 
Some  of  the  witnesses  state  that  the  channel  was  well 
defined  for  two  or  three  miles ;  that  it  drained  the  waters 
from  the  divide,  covering  considerable  scope  of  country. 
That  no  floods  had  theretofore  recently  happened  cannot 
absolve  the  defendants,  if  any  indications  of  high  water 
existed  at  the  time  of  location,  showing  that  floods  had 
occurred.  Keating  testifies  that  the  material  composing  the 
embankment  was  poor,  and  that  he  informed  the  engineer 
that  it  would  be  liable  to  be  washed  out.  Mooney  swears 
that  the  soil  was  light  and  was  affected  by  high  winds. 
We  cannot  say  that  such  material,  carried  out  forty  feet 
into  the  bed  of  a  natural  water-course,  evinced  the  requisite 
degree  of  skill.  The  court  instructed  the  jury  that  if,  upon 
consideration  of  all  the  evidence,  they  were  of  the  opinion 
that  the  defendant's  employees,  either  at  the  time  of  the 
construction  of  the  bridge  or  afterward,  must  have  fore- 
seen that  such  a  flood  as  that  which  is  said  to  have  occurred 
would  or  might  probably  occur,  and  that  the  consequences 
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thereof  might  probably  be  the  destruction  of  passing  trains, 
then  it  was  gross  negligence  not  to  provide  against  the  cas- 
ualty so  foreseen  as  probably  to  occur ;  and  in  such  case 
they  would  be  warranted  in  allowing  exemplary  damages. 
They  were  cautioned  to  bear  in  mind,  however,  that  exem- 
plary damages  could  not  be  allowed  for  errors  in  judgment 
or  for  negligence  merely,  but  that  it  must  appear  from  the 
evidence  that  the  defendant's  engineers  or  employees  were 
conscious  such  casualty  and  injury  as  complained  of  in 
this  case  might  probably  occur,  and  omitted  to  use  the 
caution  and  eflFort  which  the  law  requires  of  them  to  pre- 
vent. 

If  any  reliance  is  to  be  placed  in  the  testimony  of 
Burke,  indications  of  high  water  were  found  in  the  immedi- 
ate vicinity  at  the  time  the  bridge  was  built,  sufficient  in 
character  to  call  for  the  exercise  of  the  highest  prudence. 
There  is  another  circumstance  also  entitled  to  weight.  Ooon 
creek  afforded  a  drainage- way  for  the  waters  of  the  divide  : 
Barrow  testifies  that  it  headed  at  the  foot  of  the  divide ;  m 
the  aftenioon  preceding  the  accident,  a  heavy  storm  waa 
observed  at  the  head  of  Coon  creek ;  the  roaring  of  the  water 
oould  be  heard  at  Hugo.  It  seems  to  us  that  prudence  en* 
joined  upon  the  employees  of  the  company  an  examination 
of  the  bridge  after  the  storm  and  before  the  passage  of  trains. 
No  such  examination  was  made.  The  destructive  character 
of  such  storms  as  this  is  a  matter  of  common  note,  and  expe- 
rience teaches,  and  has  taught,  that  storms  along  the  divides 
in  this  country  are  not  of  unf  requent  occurrence.  There  was, 
then,  some  evidence  of  gross  negligence  to  be  considered  by 
the  jury.  Juries  should,  however,  be  careful  in  awarding 
punitive  damages.  The  sympathies  of  fathers  and  brothers 
who  compose  them  are  always  excited  by  the  distressing 
circumstances  attending  such  cases  as  this.  Wild  verdicts 
are  returned,  too  often  the  product  of  passion  instead  of  the 
result  of  calm  and  impartial  judgment.  The  right  to  award 
them,  however,  exists  in  certain  cases.  If  the  right  is  abused, 
the  courts  will  administer  a  corrective.  Objection  was  taken 
to  the  admissibility  of  evidence  showing  that  after  the  acci- 
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deni  the  company  constrncted  a  new  bridge  and  afforded  a 
larger  space  for  the  passage  of  water.  The  constrnction  of 
the  new  bridge  in  a  manner  diflterent  from  the  old  one  is  an 
admission  that  the  iirst  one  was  inadequate,  but  cannot  be 
taken  as  an  admission  that  its  construction  was  attended 
wilii  negligence.  BreTim  v.  JiaUroad^  84  Barb.  2T6  ;  West- 
ehesier,  etc.y  JR.  R,  Co.  v.  McEhoee^  87  Penn.  St.  814. 

The  evidence  as  to  subsequent  floods  was,  in  the  opinion 
erf  the  majority  of  the  court,  improperly  received.  The  in- 
stmctiaBy  however,  cured  the  error.  Another  objection  is 
taken  to  the  question  propounded  to  the  witness  Doll,  as  to 
whether  any  name  was  inscribed  on  the  head-board  of  the 
bmied  man.  Had  the  company  fixed  the  name  of  Buger 
upon  It,  k  would  have  been  an  admission  that  he  was  among 
tlHB  slain,  and  donbtless  this  was  the  ground  for  the  inquiry. 
The  objection  is  untenable. 

There  are  some  other  minor  and  subsidiary  objections, 
which  it  is  not  necessary  to  mention  specially.  It  is  claimed 
that  the  court  committed  a  serious  error  in  admitting  the 
testimony  of  Burke;  that  this  evidence  was  cumulative, 
and  not  rebuttal.  The  zeal  with  which  the  objection  has 
been  urged  has  led  to  a  careful  consideration  of  it,  and  to 
the  conclusion  that  it  is  untenable.  After  the  close  of  the 
case  for  the  defendant,  says  Mr.  Phillips,  "  The  general  rule 
is,  that  ttie  evidence  in  reply  must  bear,  directly  or  indirectly, 
upon  the  subject-matter  of  the  defense,  and  ought  not  to 
consist  of  new  matter  disconnected  with  the  defense  and  not 
tending  to  controvert  or  disprove  it.  This  is  the  general 
rule,  made  for  the  purpose  of  preventing  confusion,  embar- 
rassment and  waste  of  time,  but  it  rests  entirely  in  the  dis- 
cretion of  the  court  whether  it  ought  to  be  strictly  enforced 
or  remitted,  as  he  may  think  best  for  the  discovery  of  truth 
and  the  administration  of  justice.'^  Phillips'  Ev.,vol.  2,  912. 

The  evidence  admitted  was  pertinent.  It  is  not  objected 
to  because,  from  its  nature,  it  cannot  be  heard,  but  because 
it  was  heard  at  an  improper  time. ,  In  matters  of  this  kind, 
much  is  left  to  the  discretion  of  the  judge,  and  will  rarely, 
if  ever,  be  reviewed.   WiUiams  v.  HaySj  20  N".  Y.  58. 
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For  the  error  in  the  measure  of  damages  prescribed  by  the 
court  the  judgment  must  be  reversed  and  the  cause  re- 
manded ;  and  it  is  so  ordered. 

WbllS)  J.  I  dissent  from  so  much  of  this  opinion  as 
declares  that  the  benficiaries  in  the  action  are  not  to  be  com* 
pensated  for  their  mental  suffering. 

Hallett,  C.  J.  I  concur  in  the  result  upon  the  ground 
that  the  court  below  erred  as  to  the  measure  of  damages. 
Upon  other  points  discussed  by  the  court  I  express  no 
opinion.  Reversed. 

ADUIB810K  or  Testihont  ox  HEBTTTTALdlflcretlonaiT:  SmUhv.  JToyer,  8  Oolo.  2ia 

ADMISSIONS  BY  CoNBucT.  ~  ConstrucUoQ  of  a  new  bridge  to  admtoBlon  that  the  lonner  was 
Improperly  constructed:  St.  LmeU  A  8.  F.  By,  v.  Weaver 1 8$  Kan.  4Si,  citing  the  principal  casa 

EXKMFLARY  Damaoiss:  Kaottu  F^.  Xy.  Co.  v.  Lundin,  i  Oola  101;  Murphjf  v.  Jfobbt,  7 
Oolo.  662;  Kansas  lYie.  Ky.  Co.  v.  Oii/ter,  19  Kan.  90, 92.  _  ^ 

ComioN  CARBiBb  BOUND  TO  ExsBciBS  the  highest  degree  of  card!  Kanaaa  Bae»  Bg,  Ok 
V.  Lundin,  3  Colo.  99.  ^.^______-« 

PuRMORT  V.  Tucker  Lumber  Co. 

9TATT3TB — repeal  hjf  eubsequerU  act  on  same  subjeei.  Of  two  acts  of  tlie  legla- 
Utiye  assemblj  on  the  same  subject^  which  are  repugnant  to  each  other, 
the  last  should  be  regarded  as  repealing  the  first,  and  this  is  espedallj  so 
when  the  latter  act  con^^ins  a  clause  repealing  all  acts  and  parts  of  acta 
inconsistent  with  it. 

The  act  of  1872  relating  to  mechanics'  liens  (9  Sess.  147),  which  differs  in 
form  and  legal  effect  from  that  of  1868  on  the  same  subject  (R.  S.  428), 
repealod  the  prior  act. 

Mechanics' LiEK  —  effect  of  repealing  the  law.  Liens  existing  under  the  act 
of  1868  fell  upon  the  repeal  of  that  act,  there  being  no  saving  daoae  la 
the  repealing  act.    Woodbury  v.  Qrimee,  1  Col.  100. 

Appeal  from  District  Oourt^  Oilpin  County. 

The  petition  was  filed  on  the  20th  day  of  October,  1871, 
by  the  Tucker  Lumber  Company  against  Elizabeth  Pur- 
mort.  It  alleges  that  the  petitioner  was,  on  the  14th 
May,  1870,  engaged  in  the  manufacture  and  sale  of  lumber, 
and  that  on  that  day  it  entered  into  a  contract  with  the 
defendant  to  furnish  lumber  for  a  dwelling-house,  to  be 
erected  by  the  defendant  upon  a  lot  therein  described :  that 
in  pursuance  of  said  contract,  and  prior  to  the  19th  Septem- 
ber, 1870,  the  petitioners  furnished  lumber  and  materials 
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over  and  aboye  all  payments  made,  of  the  value  of  $369.60. 
For  this  amonnt,  together  with  interest,  the  petitioner  prayed 
the  court  to  decree  a  lien  upon  the  premises,  and  that  the 
same  might  be  sold  to  satisfy  the  demand.  The  defendant 
demurred  to  the  petition^  and_  the  demurrer  was  overruled, 
and  the  petition  taken  as  confessed ;  the  cause  was  referred 
to  a  master,  and  upon  his  report  a  decree  was  entered 
declaring  a  lien,  and  requiring  the  defendant  to  pay  the 
complainant  within  180  days  the  sum  of  $438.16,  and  in 
de&ult  thereof,  that  the  premises  be  sold,  etc. 

The  repealing  clause  in  the  act  of  1872,  mentioned  in  the 
opinion  of  the  court,  is  as  follows : 

^*  All  acts  and  parts  of  acts  inconsistent  with  the  provis- 
ions  of  this  act  are  hereby  repealed." 

Mr.  Justice  Wells  dissented. 

l£r.  Hugh  Butler,  for  appellant 

.Messrs.  Post  &  Coulter,  canira. 

HaIiLET,  C.  J.  This  was  a  bill  to  enforce  a  mechanics' 
lien  under  chapter  64  of  the  Revised  Statutes.  Pending 
the  suit,  the  act  of  1872,  to  secure  a  lien  to  mechanics  and 
others,  was  passed,  and  a  question  is  presented  as  to  the 
effect  of  this  act  upon  the  prior  law.  Although  the  acts 
differ  in  form  and  substance,  they  refer  to  the  same  subject- 
matter,  and  there  is  every  reason  to  believe  that  the  act  of 
1872  was  designed  as  a  substitute  for  that  of  1868.  It  is 
true  that  a  lien  is  given  by  the  new  law,  in  the  same  class 
of  cases  as  in  the  old  law,  and  also  in  some  additional  cases, 
but  under  different  limitations  and  restrictions,  so  that  it  is 
impossible  to  give  effect  to  both  acts.  Upon  the  principle 
that  where  acts  are  clearly  repugnant  to  each  other,  the 
•  latest  shall  prevail,  it  would  be  impossible  now  to  sustain 
the  act  of  1868.    Dwarris  on  Statutes,  154. 

Moreover,  it  is  declared  in  the  act  of  1872,  that  all  acts 
inconsistent  with   its  provisions   are  repealed,  and   this 
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appears  to  be  expressly  directed  a^^ainst  the  prior  \m.w  oa 
the  same  subject  It  has  been  suggested  thaJ;  the  act  of 
1872  is  entirely  prospective  in  its  operation,  and  beieg 
applicable  only  to  cases  arising  after  it  was  passed,  tbe 
legislature  could  not  have  intended  to  impair  rights  of 
action  existing  under  the  old  law.  And,  certainly,  it  is  hard 
to  believe  that  the  legislative  assembly  intended  to  with- 
draw from  those  who  had  already  performed  services,  or 
furnished  materials  under  the  old  law,  the  preference  which 
was  granted  in  the  repealing  act,  to  those  who  should  there- 
after perform  the  like  service,  or  furnish  the  like  materials. 
But  this  is  not  the  question  at  issue.  We  are  to  determiae 
whether  the  act  of  1868  is  now  of  force,  not  upon  what  we 
may  suppose  the  legislature  intended,  but  upon  the  language 
of  the  law.  Upon  well-established  principles,  recognized 
in  all  the  authorities,  it  appears  to  be  impossible  to  main- 
tain a  statute  in  opposition  to  a  subsequent  act,  which  is 
plainly  and  unmistakably  repugnant  to  it.  U.  &  v.  T^nen^ 
11  Wall.  88 ;  Ifew  London  Northern  R.  R.  Co.  v.  Boston  <ft 
Albany  H.  R.  Co.^  102  Mass.  386 ;  Browne  v.  LeasCj  5 
Hill,  221 ;  Board  of  Trustees  v.  City  of  C7ucago,  14  IlL 
834.  The  repealing  clause  in  the  act  of  1872  is  abaolate 
and  unconditional,  and  no  reason  is  perceived  for  denying 
its  force  and  effect.  It  lias  been  held,  in  some  cases,  that 
by  re-enacting  the  substantial  provisions  of  a  statute,  the 
intention  of  the  legislature  not  to  impair  rights  of  action, 
grounded  upon  it,  is  sufficiently  manifested.  Steamship  Co, 
V.  Joliffe,  2  Wall.  450 ;  Wright  v.  Oakley,  5  Mete.  400 ; 
Skyrme  v.  Occidental  Mill  Co.,  8  Nev.  219. 

I  am  unable  to  discover  any  reason  for  limiting  the  opera- 
tion of  the  principle  recognized  in  these  authorities,  to 
cases  in  which  slight  changes  have  been  made  in  the  statute, 
but  the  language  used  appears  to  establish  such  limitation. 
When  a  statute  is  invoked  to  support  a  right  of  action,  a 
question  is  presented  as  to  whether  it  is  of  force,  and  if 
it  has  been  displaced  by  another  statute,  or  otherwise 
repealed,  whether  the  repealing  act  is  slightly  or  greatly 
different  from  the  other,  the  proposition  can  hardly  be 
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•wwlv^d  in  tiie  afflrmatiTe.    It  is  believed)  however,  that  the 
<)iM8  cited  are  not  in  point  here,  inasmuch  as  the  statute  of 
^872  is  veiy  diflferent,  in  form  and  legal  eflfect,  from  that  of 
^868,  and  we  are  not  disposed  to  extend  the  doctrine  there 
^notmoed,  beyond  the  line  of  adjudged  cases.    The  prin- 
P^  that  the  language  of  an  act  shall  be  taken  to  express 
the  sense  of  the  legislative  assembly,  is  of  sufficient  impor- 
tance to  control  the  equity  of  this  case.    We  think  that  the 
Wt  of  1868,  80  far  as  it  relates  to  liens  upon  real  property, 
''^  repealed  by  that  of  1872,  and  we  are  unable  to  distin- 
^nish  this  cause  from   Woodbury  v.  OrimeSy  1  Col.  100, 
^'i  which  it  was  determined  that  a  lien  of  this  kind  must  fall 
^*th  the  statute  upon  which  it  is  founded.     Bailey  v. 
^fi^mya,  1  Minn.  648  ;  BuUer  r.  Palmer,  1  Hill,  824. 
.  ^t  ^11  not  be  necessary  to  refer  to  other  points  presented 
^  ^lie  record,  and  the  decree  will  be  reversed  and  the  cause 
j^  ^^^oided,  with  directions  to  the  district  court  to  dismiss 
*>ill  of  complaint. 

Severeed. 


WiLcoxEN  V.  Morgan. 

Ktisbncb—  of  (tdmiuiom  by  grantor  in  a  deed.    Declarations  of  a  grantor  al 

the  time  of  executing  a  deed  for  land  may  be  received  in  evidence  for  the 

purpose  of  ehowing  whether  the  convejance  was  made  with  Intent  to 

defraud  creditors. 

0/  intention  to  defraitd  ereditor$.    These  circumstances  shew  that  a  deed  waa 

made  with  intent  to  defraud  creditors. 
1.  That  the  grantor  declared  his  purpose  to  put  his  property  out  of  the  reach 

of  his  creditors  at  the  time  of  executing  the  deed. 
I.  That  the  grantor  toolL  from  the  grantee  a  power  of  attorney,  authorizing 
him  to  lease,  sell  aad  dispose  of  the  property  in  his  discretion,  and  there- 
after remained  in  the  possession  and  enjoyment  of  the  property  in  the 
MUne  manner  as  before  the  couveyance. 
^  ^at  tlie  deed  wae  made  to  a  brother  of  the  grantor  in  the  absence  of  the 
^tter»  aad  without  his  knowledge,  and  waa  not  delivered  otherwise  than 
ky  pmtting  it  on  record. 
^   ^lutt  the  deed  was  without  consideration. 

'^***> — voluntary,  wJutTier  the  grantee   must  ha/oe  entertained  a  fraudulent 
*^r^4wK.    One  who  has  paid  nothing  for  land  cannot  defend  his  title  upeo 
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the  ground  that  he  did  not  partldpate  In  the  fraadolent  Intent  of  hie 

gnmtor. 
DUED  —  wlutUarif  and^ fraudulent,  wid  as  to  subsequent  creditors.    A  volontarj 

oonveyanoe  of  land  made  with  intent  to  def rand  exieting  creditora  of  the 

grantors  ie  void  aa  to  subseqaent  creditors  also. 
Pwrekaser  with  notice  not  protected.    Where  a  volantaiy  oonrejanoe  of  land  is 

made  with  intent  to  defraad  creditors  of  the  grantor^  one  who  puxchaaes 

fiomthegrantee  with  notice  of  such  intent  takes  the  title  subject  to  all 

the  infirmities  i^ith  which  it  was  affected  in  the  hands  of  his  grantor. 
EriDBNCB  —  of  notice  to  purchaser  of  fraud  in  prior  conveyance.    J.  R.  G.,  with 

intent  to  defraud  his  creditors,  conveyed  to  D.  G.,  his  brother,  certain 

lands.    A  purchaser  from  D.  G.  shall  be  charged  with  notice  of  anch 

fraudulent  intent  upon  the  following  circumstances : 
1.  That  J.  R.  0.  remained  in  possession  of  the  land  after  the  alleged  sale  to  D. 

G.,  dealing  with  it  as  his  own. 
8.  That  after  the  alleged  sale,  M.,  the  purchaser,  occupied  the  premises  with 

J.  R.  G.,  as  his  copartner,  and  paid  no  rent  therefor,  upon  the  gfoond 

that  his  services  were  of  greater  value  than  his  copartner's  in  the  common 

business. 
8.  J.  R.  G.  assisted  in  negotiating  the  sale  to  M. 
4.  It  was  agreed  that  M.  should  apply  a  portion  of  the  purchase-monej  to  the 

payment  of  J.  R.  G.'s  debts. 
6.  At  the  time  of  the  purchase  by  M.  he  was  informed  that  D.  G.  was  acting 

for  another  and  not  for  himself. 
Lisa  e.  WiLCOZSN»  ante,S5,  decides  that  unlawful  detainer  lies  at  the  suit  of  a 

purchaser  at  sheriff's  sale  against  the  judgment  debtor  and  others  holding 

in  the  same  right  to  recover  the  possession  of  realty. 

JS!rror  to  District  Court,  Oilpin  County. 

This  was  an  action  of  unlawful  detainer  in  the  district 
court  of  Gilpin  county.  The  plaintiff  alleged  that  Belle 
Cable,  on  the  18th  of  October,  1870,  recovered  in  a  justice's 
court  a  judgment  against  James  R.  Grant  for  the  sum  of  $170 
and  costs.  That  execution  was  issued  and  returned,  no 
property  found.  That  transcript  of  the  judgment  was  filed- 
in  the  clerk's  office  of  the  district  court  December  9,  1870, 
and  that  execution  was  issued  out  of  the  district  court 
thereon,  December  14,  1870.  That  the  execution  was  levied 
on  the  property  described,  on  the  19th  of  January,  1871, 
and  that  the  same  was  sold  to  the  plaintiff  under  said  exe- 
cution, February  11,  1871 ;  that  plaintiff  obtained  a  sher* 
iff's  deed  for  the  property,  November  22, 1871.    That  plain- 
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tiff  demanded  the  posseisaion  of  the  property  on  the  19th  of 
March,  1872,  and  that  sinoe  the  execution  of  the  sheriff's 
deed,  and  the  service  of  notice,  he,  the  plaintiff,  had  been 
entitled  to  the  possession  of  the  premises.  The  defendant 
answered  and  the  cause  was  brought  to  trial  before  the 
court  without  a  jury. 

At  the  trial,  the  plaintiff  gave  evidence  of  the  judgment, 
the  execution  and  the  sale  of  the  property  and  the  convey- 
ance by  sheriff's  deed  to  him  as  mentioned  in  the  complaint 
He  also  proved  the  demand  for  possession,  and  the  occu- 
pancy by  defendant  of  the  premises.  The  defendant  put 
in  evidence  a  warranty  deed  for  the  property  in  dispute, 
from  James  R.  Grant  to  Daniel  Grant,  dated  November  6, 
1889,  which,  it  wiD  be  observed,  was  nearly  a  year  prior  to 
the  recovery  of  the  Cable  judgment.  The  defendant  also 
produced  a  deed  from  Daniel  Grant  to  himself,  dated  Feb- 
ruary 7,  1871,  for  the  same  property.  The  defendant  testi- 
fied in  his  own  behalf  that  he  obtained  possession  of  the 
premises  at  the  date  of  the  purchase  from  Daniel  Grant, 
and  that  he  knew  nothing  of  the  deed  from  James  to  Daniel 
Grant  being  fraudulent.  That  he  agreed  to  pay  $500  for 
the  property,  of  which  $250  was  to  be  applied  in  satisfac- 
tion of  James  Grant's  debts  to  third  parties.  In  rebuttal, 
the  plaintiff  called  a  witness,  who  stated  that  he  drew  the 
deed  from  James  B.  to  Daniel  Grant,  at  the  request  of 
James.  Plaintiff's  counsel  then  asked,  ^^  what  was  said  at 
the  time,"  and  defendant  objected  to  the  question.  The 
objection  was  overruled,  and  the  witness  answered: 

^  The  deed  was  made  in  the  evening ;  during  the  day  James 
Grant  asked  me  to  make  out  a  warranty  deed  for  him  ;  I 
asked  him  if  he  had  been  making, a  sale;  he  said  no; 
said  he  had  got  in  debt  and  was  afraid  they  would  take  his 
property ;  be  said  he  wanted  to  put  his  property  in  his 
brother's  name  ;  he  wanted  all  his  property  embraced  in  the 
deed,  including  the  blacksmith  tools ;  all  was  put  in ;  I  drew 
up  the  deed  and  took  the  acknowledgment ;  he  also  wanted  a 
power  of  attorney  from  his  brother  to  him,  so  he  could  use 
and  dispose  of  the  property  as  if  no  conveyance  had  been 
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made ;  he  did  not  want  anybody  to  know  of  the  sale 
unless  they  went  to  the  reooi-d ;  I  drew  up  the  power  of 
attorney,  and  gave  directions  about  the  acknowledgment 
of  it ;  it  was  a  general  power,  giving  James  right  to  lease 
or  sell  or  do  what  he  pleased  with  it ;  I  gave  the  deed 
and  power  of  attorney  to  James  Grant,  and  he  got  the  deed 
recorded  ;  James  said  he  made  the  deed  for  the  purpose  of 
putting  his  property  out  of  the  reach  of  his  creditors ;  he 
mentioned  Sarah  J.  Malloy  as  one ;  she  had  commenced 
suit  when  the  deed  was  made ;  I  know  Kobert  Wilson  had 
his  note  for  about  $400  ;  it  was  due ;  think  he  mentioned 
other  creditors ;  don't  remember  their  names  ;  Dan.  Grant 
was  not  present  when  the  deed  from  James  was  made ;  he 
had  never  been  in  the  TerritcMy ;  he  lived  at  Providence, 
R.  I. ;  no  one  was  present  to  represent  Daniel  Grant ;  no 
money  was  paid.'* 

Plaintiff  also  called  another  witness,  who  testified  that  he 
had  a  conversation  with  the  defendant  about  the  Cable 
judgment  the  day  before  the  defendant  purchased  of  Daniel 
Grant ;  that  in  the  conversation  the  defendant  stated  that 
he  did  not  fear  that  judgment,  for  they  could  not  sell  the 
property  under  that.  This  witness  also  stated,  that  James 
R.  Grant  was  in  possession  of  the  property  from  the  fall 
of  1866,  until,  and  at  the  time  of  the  sale  by  Daniel  to 
defendant ;  that  the  defendant  occupied  the  property,  with 
one  Gilbert,  and  paid  the  rent  therefor  to  James  Grant ; 
that  James  always  claimed  to  own  the  property,  until  the 
sale  to  defendant.  Plaintiff  called  another  witness,  who 
testified  as  follows :  *^  That  he  was  present  at  the  sale,  from 
Daniel  Grant  to  defendant,  and  that  he  drew  the  papers  to 
effect  the  transfer ;  mprtgage  given  for  part  of  the  purchase- 
money  ;  made  the  papers  and  did  the  business ;  I  heard  a 
conversation  between  defendant  and  Dan.  Gkant  about  the 
time  to  be  given  for  paying  the  mortgage;  it  oocurred 
when  the  note  was  being  drawn ;  Morgan  asked  of  Dan. 
more  time  for  payment;  Dan.  objected  to  this,  saying, if 
the  business  was  for  himself  he  would  give  more  time,  bat 
it  was  for  another  i)erson,  and  therefore  he  could  not  do  so; 
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Uiia  is  as  near  the  language  as  I  now  remember ;  in  addi- 
ticm  to  tile  declaration  of  Dan.  that  he  was  selling  the  prop- 
erty for  another  person,  I  had  reasons  for  believing  he 
was  acting  for  James  R.  Grant,  who  had  owned  the  prop- 
artj;  James  had  left  Colorado  at  the  time  of  the  sale;  I 
believed,  f^om  circumstances  with  which  I  was  then  familiar, 
that  a  conveyance  had  been  made  by  James  to  Dan.  Grant 
for  the  purpose  of  avoiding  payment  of  debts." 

The  plaintiff,  himself,  testified  in  rebuttal : 

"About  February  let,  1871,  John  lass  and  Dan.  Grant 
oame  to  my  office ;  Dan  was  trying  to  sell  the  property  do- 
Bcribed  in  the  deed  to  him  ;  he  was  finding  fault  because  I 
had  said  he  had  no  title ;  I  said  to  him :  *  James  Grant  con- 
Teyed  that  property  to  you  to  defraud  his  creditors  ;'  Dan. 
Brii:*  Can  you  prove  that  r  I  answered:  *I  think  I  can;' 
he  made  no  reply,  and  went  out/' 

The  dd'endant  being  recalled,  testified  that  he  occupied 
the  premises  with  James  Grant,  and  paid  no  rent  therefor ; 
that  James  said  that  defendant  was  a  better  workman  than 
he,  and  that  he  need  not  pay  rent  to  him  (James). 

The  defsaidant'had  judgment,  and  the  plaintiff  sued  out 
this  writ  of  error. 

Mr.  J.  N.  WiLOOXBif,  plaintiff  in  error,  in  person. 

Mr.  WiLLABD  Tbllsb  and  Mr.  L.  C.  Booswkll,  for 

defendant 

Wblls,  J.  1st.  The  declarations  of  James  R.  Grant, 
made  at  the  time  of  the  preparation  of  the  conveyance  to 
Daniel  Grant,  were  properly  received  upon  the  question, 
wliether  the  conveyance  was  or  was  not  with  intent  to 
defraud  creditors.  Phillips  v.  Eames,  1  Esp.  357 ;  OooJc  v. 
Swann,  5  Conn.  141  ;  Wyckoff  v.  Carr^  8  Mich.  44. 

2d.  These  declarations  and  the  attendant  circumstances ; 
the  relationship  of  the  ])arties  ;  the  fact  that  the  convey- 
ance was  made  without  tile  knowledge  of  the  grantee  ;  the 
aboenoe  of  oonsideration,  and  the  subsequent  long-continued 
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possession  and  dominion  of  the  premises  hj  the  grantoFi 
snfficientlj  manifest  that  the  purpose  of  James  R.  Grant, 
in  this  conveyanoe,  was  to  put  the  estate  beyond  the  reach 
of  his  creditors. 

Sd.  It  is  to  no  purpose  to  say  that  Daniel  Grant  was 
ignorant  of  the  fraudulent  intent  of  his  brother  in  this  con- 
veyance, for  the  evidence  shows  that  he  paid  nothing.  One 
who  purchases  in  good  faith,  for  a  valuable  consideration 
paid,  is  not,  it  is  true,  affected  by  a  secret  fraudulent  intent 
on  the  part  of  the  grantor.  It  is  otherwise,  however,  as  to 
a  mere  volunteer,  or  where  the  consideration  is  love  and 
affection  only. 

4th.  Conveyances,  voluntary  merely,  are  maintained  as 
against  subsequent  creditors.  A  conveyance  which  is  not 
only  voluntary,  but  animated  by  a  positive  and  active 
intent  to  defraud  existing  creditors,  is  void,  not  only  as  to 
these,  but  as  to  subsequent  creditors  as  well.  Parkman  v. 
Welehy  19  Pick.  237 ;  Brcyum  v.  Mies,  16  111.  886 ;  Win- 
cheater  v.  Oharter^  12  Allen,  610 ;  King  v.  WilcaXy  11  Paige, 
693  ;  Henry  v.  Futterton^  18  Sm.  &  M.  684 ;  Hutchinson  v. 
KeUy,  1  Rob.  128 ;  Parrish  v.  Murphy,  13  How.  92  ;  Pen- 
nington  v.  Oliftcm^  11  Ind.  165 ;  Marston  v.  MdrsUm,  54 
Mo.  476 ;  Smith  v.  Carlisle,  17  N.  H.  417.  The  terms  of  our 
statute  are  quite  as  broad  as  those  of  13  Elizabeth,  c.  6,  and 
this  effect  has  almost  everywhere  been  accorded  to  it  The 
authorities  cited  to  the  contrary  doctrine  seem  to  be  opposed 
to  the  settled  course. 

6th.  It  must  be  conceded  that  one  who,  with  notice  of 
the  prior  fraud,  purchases  of  the  grantee  in  a  conveyance 
fraudulent  as  to  creditors,  takes  the  title  subject  to  all  the 
infirmities  with  which  it  was  affected  in  the  hands  of  his 
grantor.  To  hold  otherwise,  is  to  say  that  three  conspir- 
ing together  may  accomplish  a  fraud  which  is  impossible 
to  two.    Manhattan  Oo.  v.  Evartson,  6  Paige,  457. 

6th.  The  evidence  sufficiently  manifests  that  the  appellee, 
at  the  time  of  his  purchase,  had  notice  of  the  fraudulent 
character  of  the  conveyance  of  James  R.  Grant  to  Daniel 
Grant.     Long  subsequent  to  this  conveyance  James  R. 
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Grant  was  in  jwssession  of  the  property,  dealing  therewith 
as  his  own—  the  appellee  was  for  a  time  his  co-tenant  and 
partner — free  of  rent ;  this  immunity  being  expressly  npon 
th^  ground  that  the  labor  and  services  of  the  appellee  about 
the  common  business  were  of  greater  value  than  those  of 
his  copartner.  Both  Janaes  R.  Grant  and  Daniel  Grant 
participated  in  the  negotiation  which  was  consummated  in  the 
conveyance  to  appellee.  Daniel  Grant  agreed  that  a  part 
of  the  purchase-money  to  be  paid  by  appellee  should  be 
discharged  by  a  payment  of  James  R.  Grant's  debts,  and 
distinctly  informed  appellee  that  in  this  sale  and  convey- 
ance he  was  acting  for  another,  and  not  for  himself. 

These  circunjstances  seem  to  us  sufHcient  beyond  doubt 
to  advise  the  defendant  that  Daniel  Grant  held  the  estate  in 
some  way  for  the  benefit  of  his  brother,  to  put  him  upon 
inquiry  as  to  the  nature  of  this  relation,  and  to  charge  him 
with  knowledge  of  every  circumstance  which  such  inquiry, 
pursued  with  reasonable  patience  and  diligence,  would  have 
developed.  No  man,  having  knowledge  of  such  circum- 
stances of  suspicion  as  these,  is  at  liberty  to  close  his  eyes 
and,  by  his  negligence,  make  himself  the  instrument  of  con- 
summating a  fraud  against  which  the  injured  party  might 
otherwise  have  relief. 

The  finding  of  the  court  below  seems  to  us,  therefore, 
nnsustained  by  the  evidence,  and  the  foregoing  resolutions 
bring  the  case  within  the  principle  of  the  determination  in 
Liss  V.  Wilcoxen,  decided  at  the  term  of  1873,  anfe^  86. 

Upon  the  other  questions  presented  in  argument,  no 
opinion  is  expressed. 

The  judgment  is  reversed  and  the  cause  will  be  remanded 
for  farther  proceedings  according  to  law. 

Reversed. 

FaRCiBM  EirrRY  akb  Dbtaineb— PiurD.  —  Qaestlon  like  fraud  may  b©  investigated  In 
tn  action  lor  forcible  entry  and  detainer:  Knox  v.  MeJSitrrafh  *  Cola  se& 

Dksd— DxcLABATioMs  AS  EVIDENCE— FRAUD. ^ TO  show  that  aoonvosrance  is  frandu- 
wnkd^^JaratlonB  of  the  grantor  made  before  the  conveyance  are  admissible,  hot  not  those 
miide  afterward:  ITnox  v.  Jfe/Vtrmn,  4  Colo.  596. 

J,' '^'?*'>«"»*  iroR  CKBDrroBS  is  Fraudulent  It  la  Immaterial  that  one  party  did  not 

participate  In  the  fraud.  If  it  be  shown  that  he  paid  nothing.    To  acqaire  any  title,  lie  most  b* 
a  purchaser  for  a  valnable  consldentlon:  Knox  v.  McFarran,  4  Colo.  OS. 
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Frxas  v.  Lake  et  al. 

PBAGncs — pUoi  and  demurrer  thereto  abandoned  by  goiikg  to  triaL  If  iaBolw 
fact  and  of  law  are  joined  in  an  action  of  replevin  and  the  parties  prooei 
to  trial  upon  the  IsaueB  of  fact  without  disposing  of  the  issues  of  law^  the 
last  are  waived. 

Vhrdict — what  ia  auffieient  in  replevin.  In  replevin  tried  to  the  oeart  wltlio 
"  a  Jury,  a  finding  for  defendants  snfficlently  determines  issues  joined  ap< 
turn  eepit  and  property  in  a  stranger. 

Error  to  District  Courts  Oilpin  County* 

Plaintiff  in  ekroe,  who  was  also  plaintiff  in  the  ecu 
below,  alleged  that  the  defendants  took  and  detained  certai 
goods  of  the  plaintiff  of  the  value  of  $396.  To  this  the  d 
fendants  pleaded : 

1.  That  they  did  not  take  or  detain  the  said  goods. 

2.  That  the  property  in  the  said  goods  was  at  the  tin 
when,  etc.,  in  them  the  said  defendants,  etc. 

8,  That  the  property  in  the  said  goods  was  at  the  tin 
when,  etc.,  in  Clinton  M.  Tyler,  etc. 

4.  That  the  goods  were  delivered  to  Tyler  to  be  transporte 
for  hire  from  a  certain  point  therein  named  to  a  certain  oth< 
point,  and  claiming  a  lien  for  freight  money,  etc. 

The  plaintiff  demurred  to  the  second  and  fourth  plea 
but  no  action  was  taken  upon  the  demurrer.  Issue  wj 
joined  upon  the  first  and  third  pleas,  and  upon  these  issue 
the  cause  was  tried  to  the  court  without  a  jury  on  the  61 
day  of  May,  1873. 

The  record,  after  reciting  that  the  cause  was  submitted  1 
the  court  for  trial,  and  that  the  court  heard  evidence  an 
the  arguments  of  counsel,  contains  the  following:  "An 
being  sufficiently  advised  in  the  premises,  finds  for  the  d 
fendants.''    To  this  was  added  the  judgment. 

Mr.  J.  N.  WiLcoxEN,  for  plaintiff  in  error. 
Mr.  WiLLARD  Teller,  for  defendant  in  error. 
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WxLLSy  J.  The  parties  proceeded  to  trial  without  insist- 
ing upon  a  disposition  of  the  issue  of  law  Joined  on  the  sec- 
ond and  fourth  pleas.  The  defendant,  therefore,  in  effect 
abandoned  those  pleas,  and  the  issue  of  law  before  joined 
thereon  was  no  longer  presented.  The  case  stands  j  recisely 
as  if  the  defendants  had  formallj  withdrawn  the  pleas,  oi 
as  if  they  had  nerer  been  interposed.  The  evidence  war- 
rants the  conclusion  that  the  warehouseman,  Loreland,  had 
authority  to  delirer  the  pUuntiflTs  freight  to  the  carrier, 
Tyler,  to  be  carried  at  reasonable  freights;  that  the  freights 
demanded  by  the  carrier  in  this  instance  were  reasonable; 
that  fbr  the  refusal  of  plaintiff  to  pay  these  freights,  the  car- 
rier detained  the  goods,  and  delivered  them  to  the  defend- 
ants to  be  stored,  and  that  defendants  held  the  goods  solely 
as  the  bailee  of  the  carrier.  This  maintained  the  issue  ten- 
dered by  the  defendants  in  their  third  plea.  The  general 
finding  of  the  issue  for  the  defendants  responds  as  well  to 
the  issue  joined  on  the  traverse  of  the  plaintiff's  property, 
as  that  Joined  on  the  plea  of  not  guilty.  The  case  is  dis- 
tinguishable from  Machette  t.  WmdeBB^  1  Col.  226 ;  the 
veidict  th»e  was  not  guilty,  simply,  which  was  properly 
held  not  to  answer  the  traverse  of  the  property  to  the  plain- 
tiff. This  cannot  be  affirmed  of  the  finding  in  the  present 
case. 

"Hie  Judgment  is  affirmed  with  costs. 


Ohasb  m  Thb  Pxoplb. 

^aaofsmuMQA^^Ouia^  jl^dg^^  The  prin- 

cipal oofnlior  in  ft  noog&iwice  of  ImU  shoaM  be  reUered  from  %  Judg. 
meot  of  fozleitnre  declared  againat  him,  upon  showing  ^o  the  court,  at  the 
aame  term,  that  on  the  day  the  forfeiture  waa  taken  he  waa  tick  and 
unable  to  attend  upon  the  court. 

But  such  xellaf  wfll  not  be  granted  without  coats. 

Vol.  n,— 61 
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Appeal  from  District  Courts  Arapahoe  County. 

At  the  October  term,  A.  D.  1872,  of  the  district  conrt» 
appellant,  with  William  Halliday  as  surety/  entered  into 
recognizance  in  the  sum  of  (2,600,  conditioned  for  the 
appearance  of  appellant  from  day  to  day  during  that  term, 
to  answer  to  an  indictment  then  pending  against  him  for 
keeping  a  gambling  establishment,  and  for  exhibiting  gam- 
bling devices.  Afterward,  and  on  the  20th  day  of  Decem- 
ber, during  said  term,  appellant  was  called,  and  failing  to 
appear,  judgment  of  forfeiture  was  entered  against  him  and 
his  surety.  Afterward,  and  on  the  18th  day  of  January, 
1873,  during  said  term,  appellant,  by  his  counsel,  moved 
the  court  to  set  aside  the  judgment  of  forfeiture,  and  read 
affidavits  in  support  of  the  motion  as  follows : 

"  Edward  Chase,  being  duly  sworn  upon  oath,  says,  that  he 
is  the  defendant  in  the  above-entitled  cause ;  that  during 
the  20th  day  of  December,  A.  D.  1872,  and  each  and  every 
part  thereof,  he,  this  affiant,  was  sick  and  confined  to  his 
bed,  and  was  wholly  unable  to  be,  or  appear  during  any 
part  of  said  day,  at  the  court-house,  in  the  city  of  Denver, 
in  said  county  of  Arapahoe,  or  to  attend  the  said  district 
court  on  said  day,  in  person,  owing  to,  and  on  account  of, 
such  sickness,  and  that  he  did  not,  knowingly  or  intention- 
ally, take  or  make  use  of  any  medicine  or  other  thing, 
or  any  other  means  use,  knowingly,  for  the  purpose  of 
making  himself  sick,  or  less  able  to  be  in  attendance  on 
said  court  on  said  day,  or  any  other  day  or  time,  and  that 
said  sickness  was  not  the  result  of  any  means  used  by  him 
for  such  purpose,  wholly  or  in  part." 

**  A.  L.  Justice,  being  duly  sworn  upon  oath,  says,  that 
he  is,  and  has  been  for  five  years  last  past,  a  practicing 
physician  in  the  city  of  Denver,  in  Arapahoe  county,  Col- 
orado territory ;  that  he  is  acquainted  with  Edward  Chase, 
and,  for  a  long  time  prior  hereto,  has  been  his  attendant 
physician  in  his  sickness ;  that  on  the  20th  day  of  Decem- 
ber, A.  D.  1872,  at  or  about  the  hour  of  11  o'clock,  A.  m., 
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this  affiant  was  called  as  sach  physioian  tc  attend  said 
Chase^  and  did  caU  on  him  at  his  residence  in  the  said  city 
of  Denver,  and  found  him  sick  in  bed ;  that  this  affiant 
from  his  professional  knowledge  is  of  the  opinion  and  belief, 
that  the  said  Edward  Chase,  on  the  20th  day  of  December, 
A.  D.  1872,  was  wholly  unable  to  attend  the  said  district 
ooort  in  person,  or  to  leave  his  bed  a  sufficient  length  of 
time  to  go  or  be  taken  to  said  conrt,  at  any  time  daring  said 
day." 

The  court  denied  the  motion,  and  appellant  excepted. 
Afterward  a  scire  facias  was  sued  out,  to  which  many  pleas 
were  interposed,  and  these  being  adjudged  insufficient  upon 
demurrer,  execution  was  awarded  agunst  appellant  and  his 
surety. 

Mr.  H.  B.  HuKT,  for  appellant 

Mr.  M.  A.  Rogers,  district  attorney,  contra. 

BsLFOBB,  J.  During  the  same  term  of  court  that  the 
Judgment  of  forfeiture  was  entered,  the  plaintiff  in  error 
api)eared  and  moved  the  court  to  vacate  the  same,  on  the 
ground  that  he  was  sick  and  unable  to  attend  the  court  on 
the  day  the  forfeiture  was  had.  The  affidavit  of  the  plaintiff 
in  error,  read  in  support  of  the  motion,  recites  that  Chase, 
on  the  20th  of  December,  was  sick  and  confined  to  his  bed  ; 
was  wholly  unable  to  appear  at  court  in  person,  owing  to 
such  sickness  ;  that  he  did  not  intentionally  take  or  use  any 
medicine  or  other  thing,  or  use  other  means  to  make  him- 
self sick  or  less  able  to  attend  court  on  tbat  or  any  other 
day.  This  affidavit  is  strength^ied  by  that  of  Dr.  Justice, 
who  states  that,  on  the  day  above  mentioned,  he  paid  Chase 
a  professional  visit,  that  he  found  him  sick  in  bed  and  tbat 
he  believes,  from  his  professional  knowledge,  that  the 
plaintiff  in  error  was  wholly  unable  to  attend  said 
court,  or  to  leave  his  bed  a  sufficient  time  to  be  taken 
there. 

When  it  is  made  to  appear  to  the  court  by  coini)etent  evi- 
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dence  that  the  recogniaar  was  disablied  £1*01x1  attending  oorwrt 
by  reason  of  sickness,  and  that  such  sickness  was  not  the 
result  of  any  fault  or  misconduct  on  his  part,  he  should  not 
be  punished  for  his  misfortune,  especially  as,  by  his  appear- 
ance afterward,  the  ends  of  justice  will  be  answered,  aad 
where  the  court  is  convinced  of  the  existence  of  such  an 
excuse,  the  judgment  of  forfeiture  should  be  set  aside. 

There  are  a  number  of  respectable  authorities  which  hold 
that  sickness,  of  a  character  to  prevent  attendance  in  coart, 
and  existing  without  fault  on  the  part  of  the  reoogniz^or,  is 
a  good  defense  to  a  scire  fadaa  on  a  recognizance.  People 
Vr  TuhhB^  87  N.  Y.  686 ;  People  v.  Mcmningy  8  Cow- 
297  ;  Co.  litt  206,  a ;  see  also  Ckmmonweaith  v.  Oraigj  6 
Rand.  732. 

It  seems  to  us  that  the  court  should  have  set  aside  the 
forfeiture  on  the  showing  made  and  upon  payment  of  costs. 

Judgment  reversed  and  cause  remanded,  with  directions 
to  set  aside  judgment  of  forfeiture  upon  the  payment  of 
costs  by  plaintiff  in  error, 

SeMTMecL 


SUMMEEHAYS  V.   KANSAS  PaOIFIO  BaILVTAT  COMPAITF. 

Mabteb  akd  bebtajit  ^  whuthtr  matter  U  UabUfir  negligence  efeerwnU,  An 
employer  Ib  not  liable  to  one  in  hia  Berriee  for  injnrieB  occasioned  hy  the 
negligent  act  of  another  in  the  same  service,  vnless  the  latter  was  incom> 
petent,  unskillfal  or  habltaally  careless,  and  he  had  knowledge  of  the  fact. 

Therefore,  a  railway  company  Is  not  liable  to  a  brakeman  on  one  of  its  traina 
for  injuries  occasioned  by  the  negligent  act  of  the  engineer  in  charge  of 
the  locomotive  drawing  the  same  train,  there  being  nothisg  alleged  as  to 
the  skill,  competency  or  habitual  negligence  of  the  engineer. 

Eyidbnck — presumption  as  to  eompetencyi,9kiU  andJUneee  of  servant ;  burden 
of  proof.  In  an  action  by  an  employee  against  a  railway  company  to  re- 
cover damages  for  injuries  occasioned  by  the  nei^ligent  act  of  another 
employee  in  the  same  service,  a  presumption  wlU  be  indulged  that  the 
company  exercised  due  care  in  the  employment  of  the  latter,  and  that  he 
was  a  competent  and  fit  person  for  the  service  assigned  to  him,  which 
must  be  met  by  averment  and  proof. 
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Brrar  to  J)Mri(i  Cov/rt^  Arapahoe  Chun^p^ 

Cass  by  plaintiff  in  error  against  defendant  in  error,  to 
recover  for  injuries  received  by  the  former  while  engaged  in 
the  service  of  the  latter  as  a  brakeman  on  one  of  its  trains. 
The  declaration  allied  that  the  plaintiff  was  employed  as 
a  brakeman  upon  a  train  which  was  in  charge  of  Thomas 
Donalson  as  conductor,  and  that,  upon  arriving  at  a  station 
called  Box-Elder,  the  conductor  ordered  that  certain  cars 
fihould  be  switched  off  and  placed  upon  a  side-track;  that 
the  conductor  directed  that  such  cars  should  not  be  un- 
coupled from  the  train  until  they  had  arrived  at  the  end  of 
the  side-track;  that  the  conductor  further  directed  that  the 
brakeman  should  give  him  .a  signal  when  the  cars  should  be 
nncoupled>  and  he,  the  conductor,  would  thereupon  give  a 
signal  to  the  engineer  to  put  the  train  in  motion.  The  aver- 
ment as  to  the  manner  in  which  the  injury  was  done  is  as 
follows:  **  Nevertheless,  the  said  plaintiff  avers  that,  before 
the  said  coupling-pin  had  been  pulled  out  or  uncoupled,  as 
aforesaid,  and  before. and  without  receiving  any  signal  or 
warning  to  that  effect,  either  from  the  said  conductor  or  the 
plaintiff,  or  from  the  other  said  brakeman  as  aforesaid,  and 
before  or  without  giving  any  signal  or  warning  itself  to  that 
effect,  and  without  any  knowledge,  or  negligence,  or  care- 
lessness, or  neglect  of  the  said  orders  of  said  conductor, 
either  on  the  part  of  the  said  plaintiff  or  the  other  said  brake- 
man  as  aforesaid,  the  said  defendant  and  its  said  engineer, 
as  aforesaid,  suddenly,  prematurely,  negligently,  carelessly 
and  unskillfuUy  reversed  and  moved,  and  caused  the  said 
locomotive  and  other  cars  upon  the  side-track  to  be  reversed 
and  moved,  and  in  such  a  manner  as  to  cause  the  said  coup- 
ling-pin to  be  suddenly,  prematurely  and  violently  wrenched, 
pulled  out  and  uncoupled,  so  as  thereby  suddenly,  negli- 
gently and  unskillfuUy  to  separate  the  said  coal-car,  which 
'  had  to  be  left,  as  aforesaid,  on  the  side-track  from  the  rest 
of  the  said  cars  on  the  side-track.''  Plaintiff  then  averred 
that,  by  reason  of  such  movement  of  the  cars,  he  was  thrown 
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npon  the  draw-head  of  the  coal-car  and  injured,  and  thereby 
sustained  damages,  etc.  There  was  no  averment  in  the  dec- 
laration as  to  the  competency,  skill  or  fitness  of  the  engi- 
neer, or  that  the  company  had  any  knowledge  of  unskillful- 
nesS;  incompetency  or  unfitness  in  the  engineer.  The 
defendant  demurred,  and  the  demurrer  was  sustained. 
Thereupon  plaintiff  sued  out  this  writ  of  error. 

Mr.  N.  Harbison,  for  plaintiff  in  error. 

Mr.  Alfred  Sayrk  and  Mr.  Charles  W.  Wbioht,  for 
defendant  in  error. 

Belford,  J.  The  declaration  presents  the  ordinary  case 
of  a  co-employee  suing  his  employer  for  injuries  resulting 
to  him  from  the  negligence  and  unskillfulness  of  another 
employee  while  engaged  in  a  common  employment. 

From  a  careful  examination  of  the  many  authorities 
bearing  on  this  subject,  it  would  seem  that  a  true  statement 
of  the  rule  as  to  the  master's  exemption  from  liability  for 
the  negligent  conduct  of  a  co-employee  in  the  same  service, 
would  be  as  follows  : 

The  employee,  in  entering  the  service  of  the  principal, 
takes  upon  himself  all  such  risks  as  fall  within  his  contract 
of  service,  or  such  as  the  servant  had  reason  to  believe  be 
would  have  to  encounter  in  pursuit  of  his  common  employ- 
ment, skillful,  and  competent  fellow-servants  being  pro- 
vided by  the  master.  The  duty  of  the  toaster  to  the  servant 
is  to  the  effect,  that  the  servant  shall  be  under  no  risks  from 
imperfect  or  inadequate  machinery,  or  other  material  means 
or  appliances,  or  from  unskillful  or  incompetent  fellow- 
servants  of  any  grade.  This  duty,  on  the  part  of  the  prin- 
cipal, is  not  discharged  until  there  has  been  placed  for  the 
ser  -anf  s  use,  perfect  and  adequate  physical  means,  and  for 
his  helpmeets  fit  and  competent  fellow-servants,  or  due  care 
used  to  that  end.  These  being  furnished,  the  servant  takes 
upon  himself  the  risk  of  the  negligence,  recklessness,  or 
misconduct  of  his  fellow  in  the  use  of  the  material  and 
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implements.  LahniJigy.  N.  Y.  C.  S,  R.  Co.,  49  N.  Y.  521 ; 
Railroad  Co.  v.  Fort,  17  W^U.  557.  There  is  no  averment 
in  the  declaration  that  the  engineer  and  conductor  were 
nnfit  or  improper  persons  to  manage  tlie  train,  and  that  thia 
anfitness  was  known  to  the  company.  The  plaintiff  seeks 
to  recover  on  the  ground  that,  in  tiis  particular  instance, 
there  was  a  lack  of  care  and  skill.  This  clearly  is  not  suf- 
ficient to  create  a  liability,  for  the  employee  could  not  but 
anticipate  that  an  occasional  lack  of  care  and  skill  would 
occur,  and  indeed  its  omission  is  one  of  those  ordinary  risks 
incident  to  all  employments,  and  to  which  servants  engaged 
in  a  common  work  are  at  all  times  exposed. 

There  would  be  some  force  in  the  plaintiff's  claim,  if  the 
company  sustained  the  same  relation  to  the  servant  engaged 
in  its  work  that  it  sustains  to  the  stranger  or  passenger 
traveling  in  its  cars.  The  company  does  not  occupy  the 
position  of  an  insurer  against  the  perils  to  which  its 
employees  may  be  exposed  by  reason  of  their  employment 
Its  duty  is  discharged  when  competent  fellow- servants  are 
engaged.  A  single  omission  to  exercise  care  by  a  fellow- 
servant  (and  that  in  the  instance  complained  of),  cannot  be 
taken  in  an  action  brought  by  another  against  the  company 
as  proof  of  the  latter' s  liability.  To  give  the  co-employee 
a  status  in  court,  he  must  aver  that  the  company,  whose 
liability  he  is  seeking  to  establish,  furnished  incompetent 
fellow-servants,  or  continued  such  men  in  its  service  after 
having  notice  of  the  same.  In  other  words,  he  must  bring 
his  case  within  the  well-known  exceptions  which  attach  to 
the  general  rule,  and  which  declares  the  master^s  exemption 
from  liability  for  the  iiegligent  conduct  of  the  co-employee 
in  the  same  service.  This  the  declaration  fails  to  do.  We 
take  it  to  be  the  law  that  in  a  suit  brought  by  a  railroad 
employee  against  the  company  for  damages  caused  by  the 
alleged  unskillfulness  or  negligence  of  another  employee  of 
the  same  company,  the  defendants  are  entitled  to  the  bene- 
fit of  the  presumption  that  they  exercised  due  care  in  the 
employment  of  the  person  charged  with  unskillfulness  or 
negligence,  and  that  they  had  no  knowledge  of  the  defects 
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of  capacity  or  character  imputed.  Davis  v.  Railroad  Com- 
pany, 20  Mich.  105. 

It  is  insisted  that,  inasmuch  as  the  brakeman  was  inferior 
in  position  to  the  conductor,  or  engineer,  he  was  bound  to 
obey  their  directions,  and  that  the  irgnry  having  resulted 
from  this  obedience,  changes  the  rule,  and  fixes  the  mastei-'s 
liability.  Prom  a  careful  examination  of  the  declaration,  we 
are  of  the  opinion  that  the  injury  inflicted,  arose  out  of  the 
negligence  of  the  engineer,  who  certainly  was  not  of  a 
superior  grade  to  the  brakeman,  and  who,  in  the  strictest 
sense,  must  be  regarded  as  a  fellow-servant,  engaged  in  a 
common  employment.  We,  tlierefore,  deem  it  unnecessary 
to  determine  tbe  effect  of  a  special  direction  given  by  the 
conductor,  or  to  determine  whether  he  is  of  a  grade  superior 
to  that  of  other  employees,  in  the  management  of  a  train. 

Among  the  ordinary  duties  of  a  brakeman  is  that  of 
coupling  and  uncoupling  the  cars  at  the  different  stations, 
where  some  are  attached,  and  others  detached.  This  was 
something,  the  doing  of  which  was  likely  to  occur  every  day, 
and  at  every  station.  If  the  engineer,  negligently,  or  prema- 
turely backed  the  train,  and  pressed  the  plaintiff  between 
two  cars,  this  was  a  risk  which  fell  within  his  contract  of 
service.  I  am  aware  that  in  some  States  —  Wisconsin, 
Indiana,  and  Ohio  —  it  was  at  one  time  held  that  the  servant 
could  not  be  presumed  to  contract  with  reference  to  injuries 
inflicted  upon  him  by  the  negligence  of  another.  See 
Chamberlain  v.  Railroad^  11  Wis.  238 ;  Chillenwater  v.  Mail- 
road,  5  Ind.  239  ;  Railroad  v.  Stearns,  20  Ohio,  416.  But 
the  late  decisions  no  longer  adhere  to  that  doctrine,  as  will  be 
seen  by  examining  the  cases  of  Mosely  v.  Chamberlain^ 
18  Wis.  700  ;  Railroad  v.  Arnold^  81  Ind.  182  ;  Railroad  v. 
Deoinney,  17  Ohio  St.  212.  It  is,  then,  the  settled  law  of  this 
country  and  England,  that  where  one  servant  is  injured 
through  the  negligence  of  another  engaged  in  the  common 
service  of  one  master,  and  the  person  who  occasioned  the 
injury  is  a  servant  of  ordinary  skill  and  care,  no  action  lies 
against  the  master  for  injuries  so  received.  In  view  of  these 
principles,  and  for  the  reason  that  the  declaration  Mis  to 
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diseloae  any  kiK>wledge  on  the  part  of  the  defendanti  as  to 
tbe  iaoompeteocy  of  the  engineer,  we  think  the  court 
eomnkitted  ao  error  in  Bustaining  the  demurrer.  When  no 
scienter  of  such  servant's  incompetency  isalleged/thedeclar 
ration  must  be  held  bad.  3  Kills  &  Blackburn,  402. 
The  judgment  of  the  district  court  is  Affirmed. 

Kbbubxncb  or  Fei.u>w-8xrvahts. -^  A  ratlroad  snperlnteiidtont  of  constrnction  bavtng 
Itill  charge  of  the  work  Is  not  a  feIlo«>«ervanfe  with  an  ordinary  laborer,  so  as  toeztept  the 
intBter  from  liability  for  the  former's  negligence:  Denver  &  P.  db  P.  iiy.  Ox  v.  DritooU,  13  Cola 


Fbsas  t.  Tbihtt  et  al. 

^wasa>-^abUl(tfpturticuiarM  attached  to  a  declaration  and  inserted  in  the 
transcript  of  the  record  by  the  clerX  is  no  part  of  the  record. 

Bill  OT  ExcsFTtONS — when  necessary.  Therefore  a  yariance  between  an 
aoooont  g^iTen  in  evidence  and  that  attached  to  the  declaration  eannot  be 
allied  if  the  latter  has  not  been  set  out  in  the  biU  of  exceptions. 

EviosNCR — uhethjor  an  account  current  mM9t  contain  the  items.  An  account 
for  merchandise  sold  and  delivered  is  snfDcient,  although  it  appears  to  be 
fbr  a  gross  sum  and  does  not  specify  the  articles  sold. 

Presumnptionasto  biU  ofeatehange  not  in  emdence.  If  plainti£&  count  upon  a 
bill  of  exchange,  sod  for  goods  sold  and  delivered^  and  at  the  trial  the 
bill  Is  not  offered,  the  court  will  presume  that  it  was  not  made.  It  will 
not  be  assumed  that  the  bill  was  given  for  the  goods  mentioned  in 
another  count,  and  that  it  is  outstanding. 

Faihsre  to  object  to  amount  rendered  within  rfosonaUe  time,  A  merchant  haT- 
lag  puichaaed  goods  and  received  an  account  thereof  by  mail,  win  be  held 
to  have  admitted  the  correctness  of  such  account  if  he  does  not,  within 
several  mails  thereafter,  notify  his  correspondents  that  he  objects  to  the 
account. 

Appeal  from  District  Oowrty  Gilpin  County. 

Assumpsit  by  Robert  W.  Truitt  and  Thomas  B.  Watson 
against  the  appellant,  Lorenzo  M.  Preas.  The  first  count 
of  the  declaration  was  upon  a  draft  for  $1,385.26,  drawn  by 
A.  Bechtel,  of  Georgetown,  Colorado,  upon  John  Wiest,  as 
treasurer  of  a  mining  company  at  Philadelphia,  to  the 
order  of  appellant,  and  by  him  indorsed  to  appellees.  The 
common  counts  for  goods  sold  and  delivered,  for  work  and 
materials,  for  money  lent,  etc.,  were  also  in  the  declaration. 
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A  general  account,  corresponding  in  its  specifications  with 
the  common  counts,  was  attached  to  the  declaration.  The 
defendant  filed  the  general  issue  upon  which  the  cause  was 
tried  before  a  jury. 

The  plaintiffs  gave  in  evidence  their  own  depositions,  as 
follows : 

Deposition  of  Thomas  D.  Watson : 

That  he  is  one  of  the  plaintiffs  in  the  case,  and  that  the 
firm  do  business  under  the  name  of  Truitt,  Watson  &  Co., 
in  the  city  of  Philadelphia ;  that  he  knew  the  defendant ; 
first  knew  him  by  his  purchasing  goods  at  plaintiffs'  store 
on  May  3,  1866 ;  that  he  had  had  dealings  with  the  defend- 
ant from.  May  3, 1866,  to  March  31,  1869  ;  that  all  the  deal- 
ings were  on  orders  from  the  defendant  except  the  first  pur- 
chase which  was  made  by  the  defendant  in  person  from  him  ; 
defendant  purchased  goods  from  plaintiff  on  credit,  and 
that  exhibit  **  A,"  attached  to  deposition,  was  a  statement 
showing  when  purchases  were  made,  and  amount  of  pur- 
chases ;  that  such  purchases  were  all  made  by  letters  order- 
ing the  same  from  the  defendant,  except  that  of  May  3, 
1866,  which  was  made  by  defendant  in  person;  that  on 
April  20, 1872,  there  was  a  balance  due  from  defendant  to 
plaintiff  of  $2,821.55. 

That  witness  attaches  to  his  deposition  an  exhibit  marked 
*' A,"  showing  the  nature  and  amount  of  the  indebtedness, 
and  the  date  and  dates  when  the  same  was  contracted. 

That  an  original  bill  of  items  was  delivered  or  sent  to 
defendant,  and  a  statement  of  account  showing  the  balance 
due  from  the  defendant  to  plaintiff  was  sent  to  him  on  the 
maturity  of  each  recurring  account,  and  that  subsequently, 
about  June,  1870,  witness  sent  him  a  statement  of  the  bal- 
ance due  plaintiff  in  all.  That  defendant  regularly  remitted 
plaintiff  money  without  finding  any  fault  or  raising  any 
objection  until  the  presentation  of  the  final  account,  when 
he  wrote  plaintiff  in  answer  that  he  would  not  pay  the  bill 
unless  a  large  reduction  was  made  on  it,  alleging  shrinkage 
in  the  value  of  goods  from  alleged  over-charge,  and  that  on 
that  account  the  greater  portion  of  the  goods  were  still  on 
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his  shelves.  The  prioes  for  the  goods  were  agi^eed  upon  at 
the  first  purchase,  but  subsequent  orders  were  charged  at 
the  regular  market  rates,  and  are  as  low  as  similar  goods 
could  be  purchased  at  the  time ;  the  prices  are  reasonable. 
That  defendant  never  objected  to  the  charges  for  a  period  of 
two  years  after  such  purchases,  when  he  objected  to  paying 
final  account 

Defendant  objected  to  the  answer  to  the  seventh  interrog- 
atory,  being  the  last  above,  because  it  referred  to  a  bill  of 
goods  not  in  controversy  ;  was  purchased  in  1866,  and  not 
in  this  case.  Objection  overruled  bj  the  court,  and  excep- 
tion by  the  defendant. 

In  every  case  bills  were  made  out  and  sent  to  the  defend- 
ant, showing  the  prices  charged.  No  objection  was  made 
at  the  time  by  the  defendant. 

That  at  the  time  the  goods  were  sold  to  the  defendant 
their  values  were  based  upon  the  premiums  on  gold,  and 
were  as  low  as  similar  classes  of  goods  could  be  purchased 
at  the  time.  No  objection  was  raised  to  the  prices  for  a 
period  of  two  years,  and  during  that  time  the  premium  on 
gold  had  fallen  about  50  per  cent ;  that  the  shrinkage  of  the 
valne  of  goods  of  which  defendant  complained  was  some- 
thing with  which  plaintiff  had  nothing  to  do,  and  over  which 
he  had  no  control.  That  from  time  to  time  during  the 
reception  of  the  goods  defendant  continued  to  order  goods 
without  any  complaint 

Deposition  of  Robert  W.  Truitt : 

He  has  known  defendant  since  May  3,  1866,  at  which 
time  defendant  purchased  a  bill  of  goods  at  house  in  Phila- 
delphia 

The  firm  of  witness  dealt  with  the  defendant  from  May  3, 
1866,  until  March  31,  A.  D.  1869.  All  dealings  were  by 
order  except  the  first  sale  to  him  of  May  3,  1866. 

Defendant  purchased  goods  of  plaintiff  on  credit,  and 
witness  annexes  to  his  deposition,  statement  marked  Exhibit 
**A/'  showing  when  such  purchases  were  made,  and  the 
amount  of  the  same.  That  such  purchases  were  made 
entirely  by  letters,  ordering  same,  except  that  of  May  3d, 
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1 866,  which  was  made  by  defendant  personally.  That  there 
was  a  balance  due  the  plaintiff  from  the^defendant  on  April 
20th,  1872,  of  $2,821.56. 

Witness  annexes  to  his  deposition  a  statement  marked 
Exhibit  **A,"  showing  the  nature  and  amount  of  the  indebt- 
edness, and  the  dates  when  the  same  Mras  contracted.  Ab 
original  bill  of  items  for  each  purchase  was  delirered,  or 
sent  to  defendant,  and  a  statement  of  account  showing  the 
balance  due  from  defendant  to  plaintiff,  was  sent  to  him 
upon  the  maturity  of  each  recurring  account.  About  June, 
1870,  there  was  sent  to  him  a  statement  of  the  balance  then 
owing  plaintiff.  Defendant  regularly  remitted  motiey  to 
plaintiff  without  objection  or  finding  any  fault  with  ihe 
goods,  or  prices,  until  the  presentation  of  plaintiff's  final 
account,  when  he  wrote  to  plaintiff  that  he  would  not  pay 
the  bill  unless  a  large  deduction  was  made  on  it>  alleging  a 
shrinkage  in  ralue  of  goods  from  alleged  overcharge^  and 
that  on  that  account  the  greater  part  of  the  goods  was  still 
on  his  shelves.  At  the  time  of  the  first  purchase,  the  prices 
were  agreed  to  by  the  defendant  in  person.  His  subsequent 
orders  were  charged  at  the  regular  market  rates,  and  were 
as  low  as  similar  goods  could  be  obtained  at  the  time ;  the 
prices  were  reasonable.  That  defendant  never  objected  to 
the  charges  during  a  period  of  two  years  after  such  pur- 
chases ;  he  then  objected  to  paying  the  last  account. 

The  defendant  objected  to  the  answer  to  interrogatory  bust 
above,  because  it  refers  to  a  bill  of  goods  not  in  controversy, 
purchased  in  1866,  and  not  in  tho  case. 

Objection  overruled  by  the  court,  and  exception  by  the 
defendant. 

In  every  case  bills  were  made  out  and  sent  to  the  defendant, 
showitig  the  prices  charged.  No  objections  were  ever  raised 
by  the  defendant  at  the  time. 

(The  balance  of  Truitt's  evidence  the  same  ex&ofly  as 
that  of  witness  Watson,  heretofore  set  out.) 
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1866. 

May  9d,  m. 
AprQ  16th,  '«7, 
April  S8th,  '66, 
Jooe  3d,  '68, 
Sept  Setfa,  '68, 
ITcli  81st,  'fl», 
Aug.  S4th,  '70, 


Deo.  let,  '66, 
April  16th,  '68. 
May  30th,  '68, 
July  18th,  '69, 
"    26th, '69, 
May  Ist,  '70, 


Exhibit  "A," 

Mt.  Li  M.  Fbxas, 

To  Truitt  &  Co.,  Dr. 

To  mdse $1,848  43 

«        1,956  66 


(( 


K 


To  protest  fees, . 


1,304  08 

1,333  71 

.  2,631  81 

40  00 

2  31 

18,616  88 


Or. 


By  cash  aad  interest $1,364  33 

1,000  00 

1,100  00 

1,000  00 

1,000  00 

1,000  00 


«( 
(t 
({ 
«{ 
(( 


(( 
<i 
(( 
t< 


$6,254  33 


Balaaoe  due $2,161  66 

Add.  isterest  to  April  90th, '73, 669  99 

$2,821  56 


Defendant  objected  to  EzMbit  "A,"  because  it  was  an 
aggregated  account,  did  not  «how  the  items,  and  it  was  not 
the  account  in  controversy.  The  objection  was  overruled, 
and  the  defendant  excepted. 

This  was  all  the  evidence  ofl^red.  The  charge  of  the 
ooart  was  in  these  words ; 

"First.  If  the  Jury  believe  from  the  evidence  that  the 
plaintiff  and  def<MidBnt  were  merehants,  the  plaintiff  resid- 
iBg  in  Philadelphia  and  the  defendant  in  Central  City,  Col- 
orado ;  and  if  you  shall  further  find  from  the  evidence  that 
the  defendaat  pwrofaased  oi  the  plaintiff  the  goods  described 
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in  the  declaration  and  has  failed  to  pay  for  the  same,  then 
yoa  will  find  for  the  plaintiff  and  assess  their  damages  at 
what  you  find  the  goods  are  reasonably  worth. 

''  Second.  Although  you  may  find  from  the  evidence  that 
the  plaintiff  is  not  entitled  to  recover  in  the  last  count  of 
the  declaration  as  on  account  stated,  yet  if  you  find  that  the 
plaintiff  sold  and  delivered  to  the  defendant  the  goods 
described  in  second  count  of  declaration,  and  that  the 
defendant  has  not  paid  for  the  same,  but  that  the  amount  is 
still  due  and  unpaid,  then  you  may  find  for  the  plaintiff  on 
the  count  for  goods  sold  and  delivered,  and  assess  his  dam- 
ages  at  what  you  find  due  him,  excluding,  however,  from 
your  consideration,  all  items  prior  to  April  28,  1868. 

"  Third.  If  the  jury  believe  from  the  evidence  that  the 
defendant  purchased  merchandise  of  the  plaintiff  at  differ* 
ent  times,  and  that  an  original  bill  of  items  for  such  pur- 
chase was  delivered  or  sent  to  defendant  by  plaintiff,  and  also 
a  statement  of  account  showing  the  balance  due  from  the 
defendant  to  the  plaintiff  was  sent  to  him  upon  the  maturity 
of  each  account,  and  that  defendant  did  not,  within  a  rea- 
sonable time  after  he  examined  the  same,  make  any  objec- 
tion thereto,  his  silence  unexplained  is  an  implied  admis- 
sion of  the  correctness  of  such  account  so  sent  him,  though 
not  conclusive  evidence  thereof,  and  if  such  accounts  so 
sent  by  the  plaintiff  to  the  defendant  constitute  the  account 
herein  sued  on,  and  there  is  no  proof  on  the  part  of  the 
defendant  challenging  the  correctness  of  such  accounts, 
then,  upon  the  evidence  adduced  by  the  plaintiff,  you  will 
.  be  warranted  in  finding  a  verdict  for  him  for  the  amount 
you  may  find  due. 

^'Fourth.  If,  after  receiving  such  accounts,  if  you  find 
they  were  so  received  by  the  defendant,  he  allowed  several 
mails  to  pass  after  he  examined  the  same  without  making 
any  objection  to  the  correctness  of  the  same,  then  the  plain- 
tiff had  a  right  to  infer  from  the  silence  that  the  defendant 
admitted  the  correctness  of  the  accounts  so  sent  by  him  to 
the  defendant 

<'  Fifth.  The  plaintiff  is  entitled  to  no  interest  unleps  you 


Digitized  by 


Google 


187S.J  Fbeas  v.  Tbuitt  et  al.  496 

find  there  was  a  final  settlement  of  accounts  between  the 
plaintiff  and  defendant." 

The  court  instructs  the  jury  that  there  can  be  no  account 
stated  to  be  taken  as  a  settled  accountuntil  the  final  closing  of 
the  entire  matter  and  the  striking  a  balance,  and  if  a  final 
account  is  tendered  and  no  objection  is  made  within  a  rea- 
sonable time,  it  may  be  taken  as  correct  and  treated  as  an 
account  stated. 

The  jury  found  for  plaintiffs,  and  defendant  appealed. 

Mr.  G.  B.  Resd,  for  appellant. 
Mr.  Hugh  Butlee,  for  appellees. 

Wells,  J.  The  objection  taken  on  the  trial  to  the  admis- 
Bion  of  testimony,  as  to  the  statement  of  account  which 
was  attached  to  the  deposition  of  the  witnesses  sworn  for 
the  plaintiffs,  was  based  in  part  upon  an  alleged  variance 
between  this  statement  and  the  bill  of  particulars  filed  with 
the  plaintiffs'  declaration.  But  this  latter  paper  is  not 
incorporated  into  the  bill  of  exceptions,  and  of  itself  is  no 
part  of  the  record.  Cook  v.  HugheSy  1  Col.  61.  We 
cannot,  therefore,  regard  the  alleged  variance.  The  objec- 
tion taken  to  the  statement,  as  an  aggregated  and  not  an 
itemized  account,  is  not  well  taken. 

No  evidence  was  given  touching  the  drawing  and  accept- 
ance of  the  bill  of  exchange  mentioned  in  the  first  count  of 
the  declaration.  The  defendant's  plea  goes  to  the  whole 
declaration  ;  the  allegation  of  the  first  count  being,  there- 
fore, fully  denied,  and  no  evidence  being  produced  by  the 
plaintiffs  to  maintain  the  issues  thus  joined,  it  must  be 
assumed  that  no  such  bill  of  exchange  was  ever  made  or 
accepted.  What  is  said  in  argument  as  to  the  effect  of  the 
plaintiffs*  omission  to  prosecute  the  acceptor  must  be  dis- 
regarded. 

No  error  is  perceived  in  the  instructions  given  by  the 
court,  nor  in  refusing  those  jM-ayed  by  the  defendant. 

The  judgment  Is  affirmed,  with  costs. 

Affirmed. 
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Damages— 0OJ(Itfn(^  as  to,  in  debt  on  replevin  bojid.  Upon  the  condition  In  a 
replevin  bond  to  return  the  property  repleyied,  if  return  thereof  sliall 
be  awarded,  in  the  absence  of  evidence  Bhowin|^  the  value  of  such  propertj 
and  the  value  of  its  use  since  Judgment  waa  giveli  In  the  replevin  suit* 
only  nominal  damages  can  be  allowed. 

When  the  bond  recites  the  gioss  value  of  the  property  replevied,  such  recital 
maj  be  evidence  of  the  value  of  all  the  articles  mentioned  oollectiveljr. 

But  if  a  portion  of  the  property  has  been  returned  to  the  sheriff,  according  to 
the  condition  of  the  bond,  such  recital  affords  no  evidence  of  the  valiM  of 
the  remainder  which  has  not  been  returned. 

Upon  the  condition  in  the  bond  to  prosecute  the  suit  to  effect  axid  wltboni 
delay,  damages  for  detention  of  the  property,  pending  the  replevin  suit 
and  before  Judgment  for  retnm  was  given,  cannot  be  recovered  OBless 
Ihey  were  awarded  in  the  replevin  sulk    Overruling  S.  C,  1  Col.  206. 

JError  to  District  Oourtj  Arapahoe  County. 

The  condition  of  the  bond  on  which  the  action  was  brought 
was  as  follows : 

*' Whereas,  the  above  bounden  John  G.  Lilley,  plaintiff, 
has  on  this  day  sued  out  a  writ  of  replevin  out  of  the  dis- 
trict court  of  Colorado  Territory,  in  and  for  the  county  of 
Arapahoe,  against  one  Alonzo  Booth,  to  recover  the  pos- 
session of  one  gray  horse  branded  with  the  letters  U.  S.  on 
the  left  shoulder,  and  L  C.  on  the  left  hip,  about  nine  years 
old,  and  one  gray  horse  with  back  a  little  swayed,  about 
ten  years  old,  and  one  Jackson  wagon,  which  said  property 
is  of  the  value  of  five  hundred  dollars,  and  alJeged  to  be  in 
the  possession  of  the  said  defendant,  and  which  said  writ 
has  been  placed  in  the  hands  of  Richard  Sopris,  sheriff  of 
said  county. 

"  Now,  therefore,  the  condition  of  this  obligation  is  such 
that  if  the  above  bounden  plaintiff  shall  prosecute  his  suit 
of  replevin  with  effect  and  without  delay,  and  make  re 
turn  of  said  property  about  to  be  replevined,  if  a  return 
thereof  shall  be  awarded,  and  shall  pay  all  damages  which 
may  be  adjudged  against  him  for  the  detention  thereof,  and 
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save  and  keep  harmless  the  said  Richard  Soprisy  as  aforesaid, 
in  replevining  said  property,  then  this  obligation  to  be  void; 
otherwise  to  remain  in  full  force  and  effect. 

"  For  breach,  the  plaintiff  alleged  that  the  said  defendant, 
John  G.  Lilley,  did  not  prosecute  his  said  suit  with 
effect,  and  without  delay,  against  the  said  Alonzo  Booth, 
and  did  not,  and  has  not  made,  return  of  the  property  so 
replevined  as  aforesaid,  according  to  the  form  and  effect 
of  the  condition  of  the  said  bond,  or  writing  obligatory, 
bat  has  hitherto  wholly  neglected,"  etc. 

The  defendant,  Lilley  (Hastings  not  having  been  served), 
pleaded  that  there  was  no  record  of  judgment  in  the  replevin 
Bait,  and  issue  being  joined,  the  cause  was  tried  to  the  court, 
who  found  the  issue  for  plaintiff,  and  assessed  his  damages 
at  one  cent. 

At  the  trial  it  appeared  that  the  bond  was  given  in  a 
replevin  suit  brought  by  Lilley  (defendant  in  error)  against 
Booth,  to  recover  the  possession  of  two  horses  and  one 
wagon,  which  suit  was  dismissed  on  motion  of  Booth, 
defendant  therein,  and  judgment  given  for  return  of  the 
property  replevied.  The  return  to  the  retorno  in  that  suit, 
showed  that  the  sheriff  found  the  horses,  and  delivered  them 
to  Booth,  but  made  no  mention  of  the  wagon,  or  stated  that 
it  had  been  eloigned. 

Plaintiff  also  introduced  testimony  to  show  the  value  of 
the  use  of  the  horses  during  the  time  they  were  in  posses- 
sion of  Lilley  (defendant  in  error),  for  which  it  will  be 
observed  the  court  declined  to  give  judgment 

There  was  no  evidence  as  to  the  value  of  any  of  the 
property,  except  the  recital  in  the  condition  of  the  bond. 

The  defendant  was  allowed  to  give  evidence  as  to  the 
ownership  of  the  property,  to  which  the  plaintiff  strenu- 
ously objected,  and  much  of  the  argument  in  this  court  was 
npoQ  that  poiut.  This  question  is  not  noticed  in  the 
opinion- 
Mr.  Aur&KP  SaxKE  and  Mr.  0.  W.  Wright,  for  plaintiff 
ui  error. 

Vol.  IL— 63 
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Mr.  T.  G.  Putnam,  for  defendant  in  error. 
The  chief  Justice  dissented. 

Wellb,  J.  The  bond,  which  was  the  foundation  of  the 
plaintiff's  action,  contained  four  conditions,  to-wit:  1. 
That  the  principal  should  prosecute  his  suit  to  effect  and 
without  delay.  2.  That  he  should  return  the  property,  if 
return  should  be  awarded.  3.  That  he  should  pay  all  dam- 
ages which  might  be  adjudged  against  him  for  the  deten- 
tion thereof.  4.  That  he  should  save  and  keep  harmless 
the  sheriff. 

The  declaration  assigned  breaches  upon  the  first  and 
second  conditions. 

The  condition  to  make  return  of  the  property  is  per- 
formed if  the  plaintiff  in  replevin  restore  the  goods  season- 
ably after  return  awarded.  K  such  return  be  not  made, 
the  obligors  are  liable  for  the  value  of  the  goods,  with,  in 
some  cases,  perhaps  a  further  sum  to  compensate  for  the 
detention,  intermediate  the  award  of  return  and  the  date 
of  recovery  in  the  action  upon  the  bond.  As  a  matter  of 
course,  it  devolves  upon  the  plaintiff  in  the  action  upon  the 
bond,  to  establish  the  measure  of  his  damages.  When  the 
value  of  the  goods  is  fixed  by  the  recital  of  the  bond,  this 
may,  it  would  seem,  ordinarily  sufSce.  But  when,  as  in 
this  case,  several  chattels  are  replevined  and  the  condition 
of  the  bond  sets  forth  only  the  aggregate  value,  and  some 
are  returned,  and  some  are  not,  it  is  otherwise.  In  snch 
case  the  recitals  of  the  bond  afford  no  information  as  to 
the  value  of  either  those  returned  or  those  retained.  In  the 
present  case  the  evidence  showed  that  the  horses  replevined 
were  returned  either  on  the  same  day  upon  which  return 
was  awarded,  or  upon  the  succeeding  day  ;  as  to  these, 
therefore,  we  are  compelled  to  hold  the  condition  performed. 
So  far  as  appears,  the  wagon  replevined  never  was  returned  ; 
but  the  evidence  is  silent  as  to  its  value  or  the  value  of  its 
use.  As  before  said,  it  rested  with  the  plaintiff  in  this  action 
to  show  this.  Upon  this  breach,  therefore,  he  was  entitled 
to  nominal  damages  only. 
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It  seems  to  be  assumed  by  ooonsel  that  damages  for  the 
detention  of  the  goods,  between  the  day  of  the  execution  ol 
the  writ  of  replevin  and  the  award  of  return,  may  be  recov- 
ered under  that  assignment  of  breach  which  goes  to  the 
fii^t  condition  of  the  bond.  If  the  question  were  a  new 
one,  this  condition  might  well  be  argued  to  be  a  mere  alter* 
native  to  what  follows,  thus  importing  that  the  plaintiff  shall 
either  prosecute  his  suit  to  a  successful  termination  or,  in 
deMlt  of  so  doing,  perform  the  remaining  conditions.  The 
bond  is  given  for  the  protection  of  the  defendant,  and  cer- 
tainly it  appears  absurd  to  say  that  the  legislature  has  sol- 
emnly exacted  of  the  plaintiff  security  to  perform  what 
mnfit  inevitably  be  to  the  defendant's  injury. 

This  condition  has,  however,  generally  been  regarded, 
not  as  a  mere  alternative  to  the  residue,  but  as  of  itself  a 
substantial  condition ;  so  that  for  the  breach  of  this,  though 
alUhe  rest  should  be  performed,  an  action  may  lie  on  the 
bond;  and  this  view  was  adopted  in  the  present  case  when 
here  at  a  former  term.*  We  are  not  at  liberty  to  give  to  the 
words  of  the  condition  a  contrary  effect 

The  question  recurs,  however,  whether  the  damages  occa- 
sioned by  the  detention  of  the  chattels,  pending  the  replevin 
suit,  may  be  recovered  under  an  assignment  for  breach  of 
the  bond  that  the  principal  did  not  prosecute  with  effect 
The  statute  (section  12)  provides  that  if  the  plaintiff  in  re- 
plerin  fail  in  his  suit,  damages  for  the  use  of  the  property 
from  the  time  it  was  taken  until  return  awarded  shall  be 
adjudged  against  him. 

It  is  these  damages,  manifestly,  to  which  the  third  condi- 
tion of  the  bond  refers ;    it  is  this  judgment  which  this 
clause  of  the  condition  was  intended  to  secure     But  by  this 
condition  the  sureties  undertake  to  be  responsible  for  the 
payment  by  their  principal  of  those  damages,  when  judg- 
flient  shall  have  been  given  therefor,  and  only  in  that  event; 
^^d  the  general  words  of  the  first  condition  cannot  be  used 
w  enlarge  these  particular  words. 
.J^^sureties  can  be  held  liable  for  the  damages  occasioned 

•lCol.808. 
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by  the  detention  of  tlie  goods  prior  to  the  award  of  return, 
only  when  those  damages  have  been  ascertained  and 
adjudged  against  their  principal,  for  this  is  the  letter  af 
their  undertaking.  Clark  v.  Norton,  16  Minn.  417 ;  Fuller- 
ion  V.  MiUer,  22  Md.  6  ;  Pettygrave  v.  ffoyt,  2  Fairf,  68 ; 
Strong  v.  Mason ;  3  Gilm.  66;  Bein  v.  Hath,  12  How.  188. 

An  intimation  to  the  contrary  was  given  by  the  chief-jus- 
tice when  this  case  was  here  before,  but  the  decision  was 
expressly  restricted  to  the  sufficiency  of  the  defendant's 
plea. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 

AffirTned. 


BuoK  et  al.  t>.  Smith,  impleaded. 

PLBAJ>iKa  —  in  an  action  upon  a  promiuory  note^  executed  in  the  firm  namtt, 
a  verified  plea  denying  its  ezecntion,  pate  the  partnership  in  iBsae. 

Practicb  —  introducing  testimony.  And,  in  such  case,  the  plaintiflf  maj  show 
distinct  facts  by  different  witnesses,  to  sastain  his  action  —  he  cannot  be 
required  to  make  out  his  entire  case  by  one  witness. 

Etidbkob  of  a  partnership  —  «rr(me<m^^  oxdudsd.  The  plaintiff  had 
shown  Uiat  Smith,  as  a  member  of  a  firm,  executed,  in  the  firm  name,  the 
note  in  suit,  in  settlement  of  an  account  due  from  the  firm  to  the  plain- 
tiff ;  and  then  the  plaintiff  offered  In  evidence  the  testimony  of  B.,  to 
show  that  when  the  account  was  made  Smith  was  a  meml)er  of  the  firm, 
which  testimony  was  excluded,  ffsld,  that  the  tastlmeny  of  B.  wma 
material,  and  should  have  been  permitted  to  go  to  the  Juy. 

Error  to  District  Court,  Arapahoe  County. 

This  cause  was  tried  before  a  jury  in  the  court  below. 
The  material  facts  are  contained  in  the  opinion. 

Messrs.  Browne  &  Putnam,  for  plaintiflfe  in  erwr. 

Messrs.  Saybe  &  Wbight,  for  defendant  in  error. 

Belford,  J.    This  was  an  action  on  a  promissory  note, 
executed  by  John  A.  Nye  &  Ca,  to  the  appellants ;  D.  T. 
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Smith,  who  was  sued  as  a  member  of  the  firm  of  Nye  & 
Co.,  filed  a  plea  of  nan  est  factum  verified,  which  put  in 
issue  the  partnership. 

On  the  trial,  the  plaintiffs,  to  show  that  Smith  was  a 
member  of  the  firm,  (^ered  in  evidenoe  the  deposition  of 
Hemy  F.  Brinkencamp,  which  the  defendant,  Smith, 
objected  to,  because  of  irrelevance,  and  for  the  further 
reason,  that  the  testimony  of  witness  was  mere  hearsay. 
The  court  sustained  these  objections,  and  excluded  the 
deposition,  and  this  is  assigned  for  error.  We  think  the 
objections  to  the  deposition  not  well  taken.  The  evidence 
shows  that  the  note  sued  on  was  given  in  settlement  of 
aotMraiit,  which  account  was  for  stoves  and  hollow-ware, 
etc.,  add  by  plaintiffe  to  Nye  A;  Oo.  Brinkencamp,  it  is 
true,  swears  that  he  did  not  know  what  transpired  at  the 
time  this  note  was  executed,  but  he  swears  positively  that 
at  the  time  the  goods  were  bought,  which  constituted  the 
consideration  for  the  note,  Smith  was  a  member  of  the  firm 
of  Nye  &  Co.  A  party  is  not  required  to  make  out  his 
entire  case  by  one  witness.  One  fact  may  be  established 
by  one  person,  and  another  by  a  different  witness. 

Wright,  one  of  the  plaintiffs,  te&tifies  that  he  was  on  his 
way  to  John  A.  Nye's  place  of  business,  with  a  view  to 
obtain  payment  of  the  account,  or  procure  the  note  of  the 
firm,  and  met  Smith  at  Lawrence ;  Smith  informed  him 
that  he  would  save  him  the  trouble  of  calling  on  Nye, 
that  he  could  give  the  note,  and  he  accordingly  executed 
the  same.  He  further  states,  that  Smith  afterward  prom- 
ised to  pay  it  if  time  was  given.  Now,  coupling  the  fact 
that  Smith  was  a  member  of  the  firm  when  the  goods 
were  bought,  as  Brinkencamp  testifies^  with  the  fact  that 
he  made  the  note  in  the  firm  name,  and  the  evidence  of 
Brinkencamp  becomes  quite  material  and  important 

The  court  should  have  overruled  the  objections,  and 
permitted  the  deposition  to  be  read. 

JndgUNOit  reversed  and  cause  remanded. 
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HoTT  V.  Maook  et  aL 

PLBADnro  AND  sviDJSirOB  —  an  immoral  or  iUegal  conHderation  at  a  defense  to 
an  aeUon  upon  a  promieeory  note.  Where  Q.  had  filed  a  caoecU  in  the  land 
office,  charging  fraud  hj  M.  in  his  application  for  a  patent  to  certain  lands 
and  it  was  agreed  by  H.  that  if  M.  and  one  C.  would  execute  to  him  their 
promissory  note,  he  (H.)  would  influence  G.  not  to  appear  at  the  land  office 
as  a  witness  upon  the  investigation  of  the  alleged  fraud ;  and  the  note  was 
executed  and  deliyered  to  H.  in  an  action  upon  the  note. 

ffeld,  first.  That  the  consideration  might  be  shown  in  defense  of  the  action, 
and  the  plaintiff  (H.)  could  not  recoyer,  because 

The  courts  will  not  sanction  such  a  contract,  it  being  contrary  to  law  and  good 
morals. 

Second.  That  the  courts  will  place  the  same  estimate  upon  t|ie  transaotioii  as 
the  parties  themselves  did  by  their  own  actions  in  admittiog  the  existence 
of  grounds  for  the  charge  and  inquiry,  and  contracting  to  suppress  the 
same. 

In  such  a  case  the  courts  will  leave  the  parties  where  they  are  found,  no  matter 
who  brings  the  action. 

An  iUegal  eoTmderation,  when  dMHble,  so  that  a  part  may  be  distinguished  as 
untainted  by  the  illegality,  will  not  entirely  prevent  a  recovery  upon  the 
contract ;  the  good  consideration  will;  in  such  cases,  be  sustained. 

But,  in  this  case,  the  abandonment  of  the  caveat  and  the  relinquishment  of  the 
improvements  on  the  land  by  Q.  constitute  one  transaction  in  furtherance 
of  the  design  to  allow  M.  to  fraudulently  acquire  the  title  to  the  land  —  so 
that  the  entire  consideration  is  tainted  with  the  fraud. 

Practicb  or  thb  sufrbmb  court  ;  assionhrnt  of  erbob  upon  the  giving  of 
inetruetions.  Where  the  charge  contains  several  distinct  propositions,  and 
exception  is  taken  to  the  charge  generally,  if  any  one  proposition  be  sound 
and  correct,  the  exception  will  be  unavailing. 

Mrrar  to  District  Oourty  EVeTnont  Qounty. 

This  was  an  action  of  assumpsit^  npon  the  following  prom- 
issory note : 

Canon  City,  C.  T.,     ) 
$900.00  January  18,  1870.  f 

Sixty  days  after  date,  for  value  received,  we  or  either  of 
ns  promise  to  pay  to  S.  N.  Hoyt  or  bearer  the  sum  of  nine 
hundred  dollars. 

U.  S.  Rev.  Stamp, )  AUGUSTUS  MACON, 

C?H.  canceled,     f  EDWARD  CROUCH. 
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Ifim  assumpsit  was  pleaded,  and  also  a  special  plea  that 
the  said  promissory  note  '^  was  based  apon  an  Illegal  and 
invalid  consideration,  in  this,  that  before  and  at  the  time  of 
the  execution,  making  and  delivery  of  said  promissory  note, 
the  said  plaintiff  represented  unto  the  defendant,  Macon, 
that  one  John  Griffin  had  filed  a  caveat  in  the  United  States 
Land  Office,  at  Denver,  Colorado  Territory,  alleging  that 
said  defendant,  Macon,  had  fraudulently  entered  a  certain 
tract  of  public  land,  to  wit. : "      ♦     *     *      *'  and  that  he, 
the  plaintiff,  would  influence  the  said  John  Griffin  not  to 
appear  in  the  investigation  of  said  fraud  as  a  witness 
against  the  said  defendant,  Macon,  if  the  defendant,  Macon, 
would  make  the  promissory  note  in  said  declaration  men- 
tioned, and  obtain  the  signature  of  the  defendant,  Crouch, 
thereto,  as  surety,  and  knowing   said   John  Griffin  had 
filed  said  caveat^  the  defendant,  Macon,  did  make  the  said 
promissory  note,  and  procure  the  signature  of  the  defend- 
ant, Crouch,  thereto,  as  surety,  and  said  note  was  executed 
for  no  other  or  further  consideration  whatsoever ;  this  they  are 
ready  to  verify,"  etc.,  to  which  plea  the  plaintiff  demurred. 
Demurrer  oveiTuled,  and  plaintiff  made  replication  **  that 
the  said  pro:nissory  note  in  said  declaration  mentioned  was 
not  based  upon  the  illegal  and  invalid  consideration  that 
he,  the  said  plaintiff,  would  influence  the  said  John  Griffin 
not  to  appear  as  a  witness  against  said  defendant,  Augustus 
Macon,  in  the  investigation  of  the  fraud  of  said  Augustus 
Macon,  in  the  entry  of  the  land  in  said  plea  described,  in 
the  United  States  Land  Office,  at  Denver,  Colorado  Terri- 
tory, but  on  the  contrarj-  thereof,  that  the  consideration  of 
said  note  was  valid  and  good,  and  other  and  different  than 
that  in  said  plea  set  forth  and  alleged,  and  this  he  prays 
may  be  inquired  of  by  the  country,"  and  the  defendants 
joined,  in  similiter^  thereto. 

The  said  promissory  note  was  introduced  in  evidence 
before  the  jury,  and  the  plaintiff  rested.  And  the  defend- 
ants, by  their  own  testimony,  and  that  of  one  other  witness, 
sustained  the  special  plea,  no  one  contradicting  their  testi- 
mony. 
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Verdict,  "We,  the  jury,  find  tlie  issues  for  defendant." 
Motion  for  a  new  trial  overraled ;  judgment  for  defendants 
on  the  verdict.  Errors  assigned:  First,  Overruling  the 
motion  for  a  new  trial.  Second,  **The  judgment  of  the 
court  is  erroneous  in  not  following  the  verdict."  Third, 
"  The  court  erred  in  giving  the  following  instruction  to  the 
jury,  to  wit :"  Under  this  assignment  all  the  propositions 
'submitted  to  the  jury  are  set  out  as  one  instruction. 

Mr.  L.  B.  France  and  Mr.  M.  A.  Rogbbs,  for  plaintiff  in 
error. 

Mr.  Obkis  Blake  and  Mr.  Albert  S.  Blake,  for  defend- 
ants in  error. 

Belford,  J.  Whether  or  not  a  party  to  a  written  instru- 
ment may  go  back  of  it  to  show  that  the  consideration  on 
which  it  rests  is  illegal,  forms  a  subject  on  which  the  decis- 
ions of  courts  are  far  from  uniform.  The  maxim  nemo 
allegans  turpitudinem  suam  audienduSy  while  regarded  as 
inflexible  between  the  parties,  is  nevertheless  made  to  yield 
to  the  interests  of  public  policy,  and  the  duty  of  prevent- 
ing the  accomplishment  of  fraudulent  and  illegal  designs. 
The  test  prescribed  by  some  courts  is,  whether  the  plaintiff 
requires  the  aid  of  this  illegal  transaction  to  establish  his 
case  {SiDan  v.  Sooti,  11  S.  &  R.  164),  and  that,  if  he  does 
not,  the  defendant  cannot  set  up  his  own  iniquity  as  a 
defense.  Stewart  v.  OraTneTy  6  Watts,  453.  On  the  other 
hand,  it  is  contended  that  the  law  ought  not  to  interfere  to 
further  the  ends  of  the  guilty;  that,  if  the  contract  is 
executed,  it  will  not  be  enforced.  Smith  v.  HnbhSy  1  Fairf, 
71 ;  NeUis  v.  Clark^  20  Wend.  24.  Courts  should  be  slow- 
to  help  parties  out  of  the  mire  who  have  voluntarily  thrown 
themselves  into  it,  or  aid  them  to  reap  the  wages  of  iniquity, 
when  their  enrichment  would  be  at  the  expense  of  publio 
morals.  And  this  aid  would  be  furnished  if,  after  the  law 
has  pronounced  a  deed  or  contract  void,  the  courts  should 
withhold  the  power  to  take  advantage  of  the  invalidity,  and 
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show  in  what  it  consists.  We  are,  therefore,  of  the  opinion 
that  the  admission  of  the  eyidence,  showing  the  character 
of  the  consideration  on  which  this  note  was  founded,  was 
entirely  proper.  In  HdLman  v.  Joh/Mon^  Cowp.  S43,  Lord 
Mansfield  said :  ^^  The  objection  that  a  contract  is  immoral 
or  illegal,  as  between  plaintiff  and  defendant,  sounds,  at  all 
times,  very  ill  in  the  mouth  of  the  defendant.  It  is  not  for 
his  sake,  however,  that  the  objection  is  ever  allowed ;  but 
it  is  founded  in  general  principles  of  policy,  which  the 
defendant  has  the  advantage  of,  contrary  to  real  justice  as 
between  him  and  the  plaintiff,  by  accident,  if  I  may  so  say. 
The  principle  of  public  policy  is  this,  Ex  dolo  fnalo  non 
oritur  <ictio,  No  court  will  lend  its  aid  to  a  man  upon  an 
immoral  or  illegal  act.  If,  from  the  plaintiff's  own  stating, 
or  otherwise,  the  cause  of  action  appears  to  arise  ex  turpi 
causOj  or  the  tmnagression  of  a  positive  law  of  this  country^ 
then  the  court  says  he  has  no  right  to  be  assisted.  It  is 
upon  this  ground  the  court  goes,  not  for  the  sake  of  the 
defendant,  but  because  they  will  not  lend  their  aid  to  such 
a  plaintiff.  So  if  the  plaintiff  and  defendant  were  to  change 
sides*  and  the  defendant  were  to  bring  his  action  against  the 
plaintiff,  the  latter  would  then  have  advantage  of  it,  for 
when  both  are  equally  in  fault  potior  est  conditio  de/enden- 
Us.  Another  learned  writer,  speaking  to  the  same  sub- 
ject, aays :  **  When  an  illegal  contract  or  transaction  can- 
not be  enforced  or  allowed  to'  stand  without  producing  the 
evil  which  the  law  designs  to  prevent,  the  illegality  may  be 
pleaded  or  given  in  evidence  as  a  bar  to  a  suit  brought  to 
enforce  the  contract  For,  under  these  circumstances,  the 
welfare  of  society  and  the  vindication  of  the  laws  are  the 
chief  objects,  and  the  rights  of  parties  but  of  secondary 
importance."  Collins  v  £l<inlem.  Smith's  Leading  Cases, 
vol.  1,  p*  700.  These  remarks  clearly  show  the  principle 
upon  which  the  rule  rests  and  commend  its  soundness  to 
our  approval.  Does  this  case  fall  under  the  ban  of  the 
common  law  %  We  might  answer  that  any  case  does,  whose 
f<?atures  are  contrary  to  good  morals,  or  the  principle  of 
which  tends  to  corrupt  or  contaminate  by  improper  influtm^ 
VoL.IL— 64 
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ces  the  integrity  of  our  social  or  political  institutions.  From 
the  evidence,  it  appears  that  one  Griffin  had  filed  in  the 
land  office  a  caveat  against  the  issuance  of  a  patent  to 
Macon,  setting  up  that  the  latter  had  never  been  in  pos- 
session of  the  land,  and  that  his  application  for  a  patent 
was  fraudulent  and  in  violation  of  the  law.  It  further 
appears  that  Hoyt,  in  consideration  that  Macon  would  exe- 
cute this  note  and  pay  him  the  amount  of  money  expressed 
in  it,  would  procure  Griffin  to  abandon  the  prosecution  of 
the  caveatj  and  relinquish  to  Macon  the  possession  of  the 
land,  which  Macon  was  seeking  to  have  patented. 

Pursuant  to  this  agreement  the  note  was  executed,  the 
proceedings  on  the  caveat  abandoned,  and  the  land  relin 
quished  by  Griffin.  It  is  not  difficult  to  perceive  that  this 
transaction  was  immoral  and  illegal.  It  was  enabling  Macon 
to  procure  tliis  land  through  fraud  and  by  an  open  violation 
of  the  law,  which  required  him  to  reside  on  and  improve  the 
land.  When  the  design  is  illegal,  the  law  interferes  and 
says  :  You  shall  not  stipulate  for  iniquity,  and  the  courts 
must  drop  the  parties  where  it  finds  them.  When  Hoyt 
induced  Griffin  to  abandon  the  contest,  he  put  it  in  the  power 
of  Macon  to  perpetrate  a  fraud  on  the  government,  and  now 
he  cannot  be  heard  when  he  claims  the  wages  of  his  prosti- 
tution and  depravity.  It  is  claimed  by  the  plaintijff  in  error 
that  it  is  not  shown  that  Macon  was  attempting  to  obtain  the 
land  illegally;  that  no  presumptions  as  to  illegal  conduct  on 
the  part  of  Macon  can  be  indulged,  and  that,  before  the  note 
can  be  regarded  as  void,  it  must  affirmatively  appear  that 
Macon  was  intent  on  the  commission  of  an  illegal  act  When 
one  charges  another  with  the  commission  of  a  crime,  or  a 
violation  of  the  law,  and  the  latter  performs  an  act  having 
directly  in  view  the  stifling  of  the  investigation  or  the  with- 
drawal of  the  proceedings  instituted  for  the  purpose  of 
determining  the  existence  of  the  offense,  this  act  must  be 
regarded  as  an  admission,  on  the  part  of  the  person  doing 
the  act,  of  the  existence  of  certain  grounds  for  the  charge, 
and  in  such  case  the  court  will  place  the  estimate  upon  the 
conduct  of  the  parties  that  they  themselves  have  placed  upon 
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it  Brown  v.  Bnrky  38  Vt.  312 ;  Oardener  v.  Maxcey^  9  B. 
Monr.  93;  Coppock  v.  Bower^  4  Mees.  &  Wels.  366. 

If  this  were  not  trae,  courts  woald  present  the  strange 
spectaole  of  trying  a  person  for  a  misdemeanor  or  felony 
whenever  it  became  necessary  to  show  that  a  note  sued  on 
was  given  in  composition  of  a  crime,  or  to  suppress  a  pros- 
ecution. 

When  Hoyt  charged  Macon  with  having  made  a  fraudu- 
lent entry  of  the  land,  through  perjury  committed  by  him, 
and  Macon  executed  the  note  to  avoid  an  investigation  then 
pending,  and  threatened  to  be  pressed,  he  thereby  indicated 
that  there  was  something  wrong  in  his  proceedings  which 
required  to  be  covered  up. 

We  think  the  case  at  bar  is  analogous  to  those  cases  where 
notes  have  been  executed  to  suppress  proceedings  in  courts 
of  justice.  A  contract,  the  basis  and  purport  of  which  is  to 
secare  title  to  la^d  in  a  manner  inhibited  by  an  act  of  con- 
gress, and  through  the  agency  of  perjury,  and  to  which 
object  the  payee  contributed  by  a  suppression  of  the  truth, 
has  a  tendency  to  debauch  both  private  and  public  morals, 
and  cannot  receive  the  sanction  of  a  court. 

It  cannot  be  said  that  this  contract  involved  the  compro- 
mise of  a  doubtful  right  which  Griffin  might  have  had  to  the 
land.  The  moving,  paramount  consideration  was  the  sup- 
pression of  the  investigation  of  the  charges  which  Hoyt  was 
making,  namely :  that  Macon  was  attempting  to  obtain  title 
by  perjury  and  fraud. 

It  is  claimed,  however,  that  the  consideration  of  the  note 
is  divisible,  and  that,  inasmuch  as  Griffin  relinquished  to 
Macon  the  improvements  he  had  made  on  the  land,  this 
relinquishment  was  a  good  consideration,  and  that  the  action 
could  be  sustained.  It  might  be  sufficient  to  say  that  no 
evidence  was  oflfered  showing  that  the  improvements  were 
separately  valued,  6r  the  price  fixed  upon  them,  and  the 
case  as  it  is  presented  does  not  fall  within  the  rule  laid 
down  in  Carltton  v.  Wood^  28  N.  H.  290,  where  the  goods 
sold  were  valued  separately  from  the  liquors.  In  that  case, 
however,  the  recovery  was  had  on  the  common  counts  and 
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the  note  ruled  out.  See  also  Ladd  v.  DUUngham^  34 
Me.  306.  In  BoUnson  v.  Bland,  2  Barr,  1071,  1082,  the 
action  was  on  a  bill  of  exchange  for  $672,  of  which  $300 
was  for  money  lent,  and  $372  for  money  won  at  play,  and 
the  action  was  sustained  on  the  common  count,  and  not  on 
the  bilL  But  it  will  be  perceived  that  the  amount  of  money 
lent  was  ascertained,  and  the  good  consideration  readily 
distinguished  from  the  bad.  We  admit  that  there  are  eases 
where  recoveries  have  been  sustained  for  the  original  con- 
sideration, although  connected  with  illegal  or  forbidden 
transactions ;  but  they  are  cases  wherein  the  plaintiff  was 
not  considered  a  wrong-doer,  or  was  the  victim  of  the  defend- 
ant, so  that  a  denial  of  relief  would  be  an  encouragement 
to  the  wrong-doer,  and  thus  the  law  be  made  to  work  its 
own  defeat.  Lange  v.  WorJc^  2  Ohio  St  626;  Saratoga 
County  Bank  v.  King^  44  N.  T.  91. 

Mr.  Justice  Washictoton  in  ToUty.  Armatrtmgy  4  Wash. 
C.  C.  R.  299,  says : 

<^I  understand  the  rule  as  now.  dearly  settled  to  be,  that 
where  the  contract  grows  immediately  out  of,  and  is  con- 
nected with,  an  illegal  or  immoral  act,  a  court  of  justice  will 
not  lend  its  aid  to  enforce  it,  and  if  the  contract  be  in  part 
only  connected  with  the  illegal  transaction,  and  growing 
immediately  out  of  it,  though  it  be  in  fact  a  new  contract,  it 
is  equally  tainted  by  it."  This  same  case  is  reported  in  11 
Wheat.  258,  and  Marshall,  C.  J.,  lays  down  the  rule  to  be, 
that  if  the  illegal  act  is  not  the  consideration  of  the  contract, 
and  ia  entirely  disconnected  from  it,  the  contract  is  valid, 
though  the  occasion  for  making  the  contract  arose  out  of 
the  existence  of  the  ill^al  act.  In  the  case  at  bar,  the 
abandonment  of  the  caveai  and  the  relinqulBhment  of  the 
improvements  on  the  land  by  Griffin  constitute  one  trans- 
action, and  are  in  furtherance  of  one  common  design,  pur- 
sued by  Hoyt  and  Macon,  namely,  to  enable  the  latter  to 
fraudulently  obtain  the  patent,  and  acquire  the  title  to  the . 
property.  Such  being  the  case,  we  think  the  entire  consid- 
eration  on  which  the  note  rests  is  tainted.  We  have  said 
this  much  as  to  the  merits  of  the  case,  notwithstanding  no 
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re&mnoe  to  the  evidence  has  been  made  in  the  assignment 
of  enors.  We  decline  to  consider  the  instractions,  for  the 
reason  that  the  entire  charge  is  embraced  in  a  single  assign- 
ment In  Wesicott  v.  Bock^  decided  at  the  last  term  of  this 
court)  we  used  this  language :  ^^A  charge  is  made  up  of  a 
series  of  propositions  interdependent  in  one  sense,  yet  dis- 
tinct in  another.  Some  may  be  correct,  others  wrong. 
Where  a  party  assigns  error  to  an  entire  charge,  we  think 
each  proposition  announced  by  the  court  should  be  regarded 
as  a  separate  instruction  and  should  be  specifically  assigned. 
It  is  well  settled  that,  if  a  series  of  propositions  be  embodied 
in  instructions,  and  the  instructions  are  excepted  to  in  a 
mass,  if  any  one  of  the  propositions  be  correct,  the  excep- 
tion must  be  overruled."  Johnston  y.  Janu^  1  Black,  230. 
The'  judgment  of  the  district  court  is  Affirmed. 

Gkxkral  Exception  to  Mass  ow  Instructioxb  Is  OBavalllng  If  any  Instructloo  toOQ^ 
recC:  Mdrttn  ▼.  UtuBord  Fovfder  Co,  2  Colo.  WL 

iMMOSAi.  OH  iLLEGAi.  CoxTBACTS  wlU  not  be  enforced,  but  the  court  wIU  leave  tbe  I 
where  the/  are  found:  WeUt  v.  Oawood,  3  Colo.  496;  Brown  v.  Kennedy,  12  OolOw  2iL 


Chasb  v.  Thb  People,* 

Piuonia*-«4M'^  ^  ^fipio^  «i«tl  he  made  htfere  flea.  Upon  a  Gziminal 
infonnation  for  misdemeanor.  If  tbe  defendant  proceed  to  trial  withottt 
objection  to  tbe  ea^ias  be  cannot  allege  an  exception  thereto  in  tbia 
court. 

MmnKMTtATfOB  —  keepinff  gaming  house.  To  keep  a  gaming  bouse  contrary  to 
S.  fl.  228|  is  a  miademeanori.  wbiob  may  be  punlsbed  npon  Information 
filed  by  tbe  district  attorney,  pursuant  to  B.  S.  234 

CoHBTmrnowAL  iaw  —  of  tlie  proceeding,  by  ivformoHon  in  case  of  misde- 
meanor, Tbere  is  nothing  In  the  conBtitation,  or  in  tbe  organic  act,  which 
requires  that  a  prosecution  for  misdemeanor  shall  be  by  Indictment 
presented  by  a  grand  jury,  and  the  statute  (R.  Si  224),  which  aathorizes 
the  district  attorney  to  proceed  by  information  for  violation  of  the  laws 
against  gaming,  is  constitutional. 

Ihfobhation — for  keeping  gaming  house,  whether  the  names  of  players  must  be 
given.  In  an  information  under  the  statute  (R.  S.  228)  for  keeping  a  room 
to  be  Qsed  and  occupied  for  gambling,  it  is  not  necessary  to  set  forth  the 
names  of  persons  who  played  at  games  in  such  room. 

Wke&er  U  i$  neeeesairy  to  aUege  that  gaming  took  place.  Nor  is  it  necessary  to 
arer  or  prove  that  gaming  actually  took  place  in  such  room.  It  is  enough 
that  the  defendant  kept  the  room  to  be  used  for  gambling. 

^Another writ  prcNocuted  by  this  plaintiff  presented  the  same  facte,  and  the Jiidir- 
■ent  was  afflnqed  upon  the  same  pounds. 
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CoBmniANCB— <0  obtain  iettimony  of  the  iuJMon^  of  tJks  affiiaioU.  Ai 
affidavit  in  support  of  a  motion  f6r  eontinoance,  in  which  deponent  atatai 
that  he  expects  to  prove  bj  the  absent  witness  that  the  room  was  not  kepi 
to  be  nsed,  or  occupied,  for  gaming,  as  alleged  in  the  information,  is  not 
sufficient.  The  deponent  should  state  facts  which  he  will  prove  by  ths 
absent  witness,  rather  than  oondusioas  to  be  drawn  from  facts. 

WTieih^r  an  order  eonHmUng  ths  oatue  may  ho  $ot  aiide.  And  if,  upon  snch 
affidavit,  the  cause  be  continued,  the  court  majr,  in  his  discretion, afterward 
and  on  the  same  da/,  the  defendant  being  still  in  court,  and  having  notice 
thereof,  vacate  the  order  of  continuance,  and  proceed  to  the  trial  of  ihi 
cause. 

Etidsnob — of  the  eharaetor  of  the  house.  Upon  an  information  for  keeping  i 
room  to  be  used  and  occupied  for  gaming,  evidence  may  be  received  tc 
show  that  gaming  was  carried  on  in  the  room  prior  to  the  time  alleged  li 
the  information,  for  the  purpose  of  explaining  the  character  of  the  hooaa 
and  the  purpose  for  which  it  was  kept. 

Whether  the  dtfendani  may  ehow  thai  he  wu  an  agent  anty. 

Appeal  from  District  Oourty  Arapahoe  County. 

That  the  defendant  acted  as  agent  for  another  in  the 
keeping  of  such  room  is  not  a  defense. 

At  the  April  term,  1873,  of  the  district  court,  the  dis 
trict  attorney  obtained  leave  to  file  an  information,  whici] 
charged : 

"That  John  Chase,  late  of  the  said  county  of  Arapahoe, 
on  the  27th  day  of  October,  in  the  year  of  our  Lord  1872, 
at  the  said  county  of  Ai-apahoey.in  the  Territory  aforesaid, 
a  certain  room,  building  and  tenement  there  situate,  unlaw- 
fully and  injuriously  then  and  there  did  keep  to  be  used 
and  occupied  for  gambling,  and  the  said  John  Chase  did 
then  and  there  unlawfully  and  knowingly  permit  the  said 
room,  building  and  tenement  so  kept  by  him  as  aforesaid 
to  be  used  and  occupied  for  gambling,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  said  people  of  the  Territory  ol 
Colorado." 

A  capias  was  issued  and  the  defendant,  being  brought  in, 
pleaded  not  guilty.  It  was  objected  in  this  court  that  there 
was  no  affidavit  of  probable  cause  in  support  of  the  capias 
and  the  information,  but  no  such  objection  was  made  in  the 
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district  court.  At  the  same  term  and  on  the  13th  of  May, 
the  defendant  moved  the  court  for  a  continuance  of  the  cause, 
and  read  an  affidavit  in  support  of  his  motion.  A  por- 
tion of  the  affidavit,  relating  to  the  testimony  of  the  absent 
witness,  was  as  follows: 

**And  affiant  further  says,  that  he  expects  to  prove  by 
said  Albert  Biddle  that  on  the  day  mentioned  in  said 
information  this  affiant  did  not  keep  or  occupy  the  room, 
building,  tenement,  or  other  place  in  said  information 
alleged  and  charged  against  this  affiant  to  be  used  or  occu- 
pied for  gambling,  and  that  this  affiant  did  not  on  said  day 
knowingly  permit  said  room  or  any  other  place  to  be  used 
or  occupied  for  gambling,  as  in  said  information  charged 
against  him." 

Upon  this  the  court  allowed  the  motion  and  entered  an 
order  continuing  the  cause  to  a  special  term  to  be  held  in 
July  following.  On  the  same  day  two  witnesses  for  the  pros- 
ecution being  required  to  give  security  for  their  appearance 
atssdd  special  term,  declared  that  they  were  unable  to  do  so, 
and  it  appearing  to  the  court  that  the  witnesses  were  about 
to  go  out  of  the  territory,  and  the  defendant  being  then  in 
court,  the  order  continuing  the  cause  was  vacated  and  the 
cause  was  set  down  for  trial  on  the  same  day.  This  order 
was,  however,  subject  to  the  condition  that  the  defendant 
should  decline  to  take  the  depositions  of  the  witnesses  to 
be  used  at  the  July  term,  and  the  defendant  refusing  to  take 
Buch  depositions,  the  cause  was  brought  on  for  trial.  Sev- 
eral witnesses  on  behalf  of  the  government  testified  that 
gaming  was  carried  on  at  and  prior  to  the  27th  of  October, 
in  a  room  kept  by  the  defendant,  and  that  he  declared  him- 
self the  proprietor  thereof.  The  defendant  objected  to  the 
evidence  of  gaming  prior  to  the  day  laid  in  the  informa- 
tion, but  the  evidence  was  received.  A  witness  for  the 
people,  Edward  Chase,  brother  to  the  accused,  testified  that 
he  was  proprietor  of  the  room,  and  that  his  brother  was  in 
charge  of  it,  and  it  was  admitted  by  the  counsel  for  the 
people  that  this  witness  was  the  owner  of  the  premises. 
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Upon  the  point  of  proprietorship  the  conrt  charged  as  fol 
lows : 

*'It  is  not  necessary  to  a  conviction,  that  the  defendant 
should  be  shown  to  be  the  owner  of  the  room,  or  the  build 
ing  wherein  the  room  was  situated,  nor  that  he  should 
be  the  proprietor  of  the  establishment^  if  any,  maintained 
there.  If  the  defendant  kept  and  managed  and  controlled 
the  room,  and  had  direction  thereof,  as  the  agent  of  another, 
this  proof  suffices,  so  far  as  this  point  of  the  case  is  con- 
cerned." 

The  court  also  charged,  that  it  was  not  necessary  tc 
show  that  gaming  was  done  in  the  room,  but  it  was  suffi 
cient  if  the  defendant  kept  the  house  with  the  intent,  and 
for  the  purpose  that  gaming  should  be  done  there- 

The  prisoner  was  found  guilty,  and  the  court  gave  judg 
ment  that  he  be  confined  in  the  county  jail  for  thirty  (30^ 
days,  and  pay  a  fine  of  $500  and  costs,  and  theretLpon  h< 
sued  out  this  writ  of  error. 

Mr.  H.  R.  Hunt,  for  plaintiff  in  error. 

Mr.  M.  A.  Rogers,  district  attorney,  contra. 

Belfohd,  J.  In  the  view  which  we  take  of  these  caAea 
it  is  immaterial  to  inquire  whether  the  warrant  for  the  arresi 
of  the  defendant  was  issued  on  a  proper  showing  or  not 
He  submitted  himself  to  the  jurisdiction  of  the  court,  with 
out  interposing  any  objection,  and  having  done  so,  he  can 
not  now  be  heard  to  say  that  the  warrant  was  void  oi 
irregular.  The  objection  to  the  constitutionality  of  the  aci 
which  authorizes  the  prosecution  of  this  class  of  offense4 
by  information,  is  not  well  taken.  By  the  common  law  al 
offenses  below  the  degree  of  felony  are  denominated  mis 
demeanors,  and  might  be  prosecuted  by  information,  filed 
tx  officio  by  the  attorney-general.  A  felony  at  commoi] 
law  embraced  only  snch  crimes  as  were  punished  capitally 
United  States  v.  3heppard,  Chicago  Legal  News,  vol.  3 
p.  317. 


Digitized  by 


Google 


111750  QEA8X  V.  Thb  People.  013 

The  constitntion  of  tiie  United  States  to  whioh  the  terri- 
torial l^gjalatiue  must  conform  does  not  inhibit  prosecntion 
by  information  when  the  offense  falls  below  the  degree  of 
capital  or  infamous. 

It  cannot  be  said  that  keeping  a  gambling-house,  in  the 
eye  of  the  law,  is  infounons.  It  Is  neither  a  felony  at  com- 
mon law,  nor  is  it  made  so  by  statute.  The  great  weight  of 
authority  sustains  this  mode  of  procedure.  State  v.  Dozer ^ 
9  N.  EL  460  ;  C(nwnanweaUh  r.  Waterhoraugh^  B  Mass.  250; 
aiate  v.  KeySy  8  Vt  62 ;  Bowan  v.  The  J^ate,  80  Wis- 130; 
Ms  parte  Bergirij  31  id.  383. 

Nor  do  we  apprehend  tliat  it  is  necessary  for  the  informa- 
tion to  specify  the  names  of  the  i>erson8  engaged  in  play  at 
the  house  complamed  of.  State  y.  Presoott,  83  N.  H.  212> 
and  cases  therein  cited. 

When  a  ]>erBon  is  charged  with  keeping  a  house  to  be 
used  or  occupied  for  gambling,  it  is  not  necessary  to  show 
that  gambling  actually  took  place.  The  intention  is  a  mat- 
ter of  proof,  and  if  that  can  be  established,  it  is  immaterial 
whether  the  prohibited  establishment  shall  find  customers 
or  not    TJie  State  v.  Miller,  B  Blackf .  502. 

We  are  further  of  the  opinion  that  the  affidavit  filed  by 
the  defendant  for  a  continuance  was  insufficient  and  should 
have  been  overruled  in  the  first  instance.  It  merely  sets  up 
a  conclusion  of  law  and  not  a  fact,  or  a  series  of  fact^ 
which  it  was  expected  could  or  would  be  proven  by  the 
absent  witness.  It  was  tantamount  to  saying  that  defend- 
ant expected  to  prove  by  the  witness  that  defendant  was  not 
guilty.  Applications  of  this  character  should  specify  the 
precise  matters  which  the  applicant  expects  to  establish  by 
the  witness,  so  that  the  court  may  judge  of  the  materiality 
of  the  proi)Osed  evidence.  When  the  order  granting  the 
continuance  was  vacated,  the  defendant  was  present  in 
court,  and  of  the  power  of  the  court  to  so  vacate  it  there 
can  be  no  question.  We  think  it  worked  no  hardship  or 
inconvenience  to  the  defendant,  especially  when  it  appears 
that  th^  continuance  was  granted  on  an  insufficient  showing. 
Continuances  should  never  be  granted  except  in  further- 

Vol.  IL— 65 
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ance  of  justice,  and  we  cannot  think  that  that  end  would 
have  been  reached  by  delaying  the  trial.  The  witnesses  on 
behalf  of  the  prosecution  were  about  leaving  the  territory- ; 
they  were  unable  to  furnish  sureties,  and  their  attendance 
at  another  term  could  only  have  been  secured  by  placing 
them  in  confinement.  The  prosecution  must  have  been 
abandoned  or  the  witnesses  imprisoned.  Such  a  course 
would  have  smacked  rather  of  injustice  than  of  justice. 

The  information  charges  the  offense  to  have  been  commit- 
ted on  the  28th  of  October,  and  evidence  was  introduced, 
over  defendant's  objection,  to  show  that  gambling  had  been 
carried  on  in  this  building  prior  to  that  time.  We  think 
this  evidence  was  admissible  to  explain  the  character  of  the 
house,  and  the  purpose  and  intent  with  which  it  was  kept 
People  V.  Jenners,  6  Mich.  327,  328 ;  Armstrong  v.  The 
State^  4  Blackf.  247 ;  People  v.  Hopsorty  1  Den.  574. 

The  instructions  are  unobjectionable.  Chase  certainly 
could  not  defend  himself  on  the  ground  that  he  was  agent 
for  another.  Wharton's  Crim.  Law,  §  2386  ;  State  y.  BeU^ 
B  Porter,  366. 

The  j  udgment  must  be 

Affirmed. 


Hanaueb  et  al.  v.  Babtels  et  aL 

Agent  of  vendob  —  when  carrier  is.  M.  sold,  and  agreed  to  deliTer  to  B. 
&  Co.,  at  D.,  80  soon  as  It  should  be  manafaotared,  certain  floor  for  a  fixed 
price  —  nothing  being  said  in  the  contract  as  to  the  carrier.  M.  shipped 
the  flour  per  a  carrier  to  B.  &  Co.,  and  the  carrier  delivered  it  to  S.  &  Co., 
instead  of  to  B.  &  Co.,  as  he  was  directed.  B.  &  Co.,  offering  to  pay  the 
charges  on  the  flour,  demanded  it  from  S.  &  Co.,  who  refused  to  deliver  it. 
Held  (1),  that  the  carrier  was  M.'s  agent ;  and,  also  (2),  that  both  the  car- 
rier and  S.  &  Co.,  who  had  received  the  flour,  were  M.'s  agents. 

When  title  vested  —  in  such  case  (1)  the  title  could  not  vest  in  B.  &  Co..  the 
vendees,  until  there  was  a  deliver/  and  acceptance  by  them  ;  and  (2)  the 
vendees,  B.  &  Co.,  accepted  the  delivery  to  S.  &  Co.  as  suflicient,  by  their 
unconditional  demand  of  the  flour  and  their  offer  to  pay  the  charges  due 
thereon,  and  the  title  at  the  time  of  acceptance  vested  in  B.&  Co.,notwlt]i- 
Btanding  the  agents  (S.  &  Co.)  of  the  vendor,  M.,  refused  to  delim  Hm 
floor.    And,  also,  in  this  action  of 
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1  TbB  TSHDMB  «■•  raflldMil. 

LnrmuonoHB — mHiBADXire  thb  jijbt  -—  bbbohbous  —  Vendor  dianging  hi$ 
undseqfUr  ikipmmU,  andbrfore  dMverff.  A  sale  by  M.  being  claimed  to 
hftTe  been  made  of  the  floor  to  Matzdorf  (the  carrier),  the  instructions 
given  aa  to  the  aale  were  ''calculated  to  mislead  the  jary,  inasmucli  as 
th^  seem  to  have  limited  the  inquiry  to  a  point  of  time  anterior  to  tlie 
■hipment,"  f4iile  the  Tendor  had  the  right  at  any  time  before  the  accept- 
■aee  of  B.  &  Co.  to  have  changed  his  mind  as  to  the  disposition  of  tlm  flonr; 
and  if,  between  the  shipment  and  the  acceptance,  M.  made  a  valid  sale  to 
Matidoif^  the  demand  and  acceptance  while  S.  &  Co.  had  the  flour  would 
be  nnaTailing. 

RirLBVDr*-FBOFSB  iiBABUBB  ov  DAMAOSS  ift  detiftei.  Interest  on  the  yalne 
"from  the  time  of  the  wrongful  taking."  la,  where  the  property  ia  mer- 
diandhie  kept  for  sale,  or  grain  and  other  artidee  useful  only  for  sale  or 
eonaiimptloii* 

Appeal/ram  District  Oourtj  Arapahoe  County. 

This  is  an  action  of  replevin,  in  which  the  appellees  filed 
their  declaration,  in  one  count  only,  claiming  that  the  appel- 
lants onjnstiy  detained  two  hundred  and  forty-six  sacks  of 
flonr,  valued  at  $3,460,  the  goods  and  chattels  of  the  appel* 
lees,  to  the  damage  of  the  appellees  $1,000.  To  which  dec- 
laration appellants  pleaded:  First,  nan  detinet;  second, 
property  in  appellants;  third,  property  in  one  Matzdorf. 

Upon  the  trial  below  it  was  shown  in  evidence  that  McCor- 
mick  had  received  from  Bartels  &  Co.  certain  groceries,  and 
WM  to  pay  for  them  in  flour,  which  should  be  manufactured 
at  Pueblo  and  shipped  thence  to  Denver,  where  McCormick 
should  deliver  it  to  Bartels  &  Co.  at  the  price  of  $7.50  per 
Back;  and  that  two  hundred  and  fifty-two  sacks  were  manu- 
factured, put  up,  and  by  McCormick  caused  to  be  shipped 
by  certain  carriers,  one  Matzdorf  being  in  charge  of  the  flour 
at  its  shipment;  and  that  the  flour  was  conveyed  to  Denver 
and  there  delivered  by  Matzdorf  to  the  defendants  (appel- 
lants), Matzdorf  having  been  directed  by  McCormick  to 
deliver  it  to  Bartels  &  Co.;  and  that,  upon  their  ascertaining 
that  the  flour  was  in  Denver  in  the  possession  of  the  appel- 
lants, one  of  the  flrm  of  Bartels  &  Co.,  for  the  firm,  went, 
before  this  action  was  begun — the  exact  date  is  not  given  — 
with  Moritz  Barth  to  the  appellants  and  demanded  the  fiour 
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as  the  flour  of  Bartels  &  Co.,  and  offered  to  pay  the  charges 
upon  the  same,  and  the  appellants  refused  to  deliver  it  with- 
out an  order  therefor  from  Matzdorf  (as  Barth  and  Julius 
Bartels  testified),  or  without  the  surrender  of  the  warehouse 
receipt  issued  for  the  flour  to  Matzdorf  (as  Fred.  Salomon 
testifled);  and  that  $826  had  been  paid  as  charges  upon  the 
flour  by  Salomon  &  Co. 

McCormick  testified  as  to  a  bill  of  sale  given  by  him  for 
the  flour  to  Matzdorf.  Had  several  conversations  with  Matz- 
dorf while  loading  the  train  ;  made  arrangements  with  him, 
in  case  Bartels  &  Co.  did  not  want  the  flour,  he  was  to  sell 
it,  take  the  money  to  St.  Louis  and  buy  goods  with  it,  along 
with  any  other  money  I  could  raise.  He  was  to  get  from 
$30,000  to  $40,00(;  worth  of  goods  ;  this  was  from  the  10th 
to  the  16th  of  April,  while  loading  the  train  ;  he  got  the  bill 
of  sale  on  this  agreement,  to  carry  out  these  plans  between 
us ;  think  bill  of  sale  was  given  afterward,  about  the  21st. 
I  did  tell  Matzdorf  to  sell  the  flour  if  Bartels  didn't  want  it, 
under  the  verbal  agreement  about  purchasing  goods ;  I  was  to 
furnish  all  the  money  I  could  raise,  and  he  to  let  me  have  all 
the  goods  I  wanted  out  of  the  $30,000  or  $40,000  he  was  to 
buy ;  did  not  insert  this  in  the  bill  of  sale,  because  we  were 
acting  as  the  best  of  friends,  in  perfect  good  faith  ;  if  Bartels 
let  us  have  the  flour  .it  was  to  be  made  good  with  other 
flour ;  if  they  would  let  him  have  the  flour,  why  Matzdorf 
was  to  sell  it  to  carry  out  our  agreement  about  going  to  the 
States  ;  the  bill  of  sale  was  made  by  me  to  Matzdorf  six  or 
seven  days  after  the  shipment ;  the  reason  I  gave  it  was  to 
get  the  flour  from  Bartels  &  Co.,  under  the  agreement,  and 
I  promised  to  furnish  flour  to  them  in  its  place  ;  Matzdorf 
represented  that  he  could  get  the  flour  without  trouble  by 
having  a  bill  of  sale  and  by  my  making  good  the  flour  to 
them  afterward,  which  I  agreed  to  do  if  he  could  make  the 
arrangement ;  I  understood  Matzdorf  to  say  that  he  had 
seen  Bartels  &  Co.;  said  he  had  been  in  Denver ;  the  bill  of 
sale  was  made  on  these  representations,  and  dated  back  at 
the  time  it  was  given. 
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The  Goort  below  gave^  among  other  instraotionai  the  fol- 
lowing: 

^If  prior  to  the  let  of  April,  I8689  Streeter,  acting  for 
McOormick,  and  by  authority  of  McOormick,  had  con- 
tracted with  the  plaintifEs  that  McOormiok  should  take  of 
plaintiffs  a  quantity' of  groceries  and  should  pay  for  the 
same  in  flour  at  a  price  agreed  upon^  to  be  delivered  at 
Denver  or  at  Pueblo,  as  plaintiffs  should  electa  and  if,  in 
pursuance  of  this  agreement^  plaintiffs  did  deliver  to 
Btreeter  fbr  McCormick,  or  ship  to  McGormick,  a  quantity 
of  groceries  to  the  value  of  $2,000  or  more,  and  McGormick 
accepted  the  same  in  pursuance  of  the  arrangement  said  to 
have  been  made  by  Streeter,  and  if,  in  March,  1868,  the 
plaintiflb  had  instructed  McOormiok  to  ship  the  flour  com* 
ing  to  them  under  the  arrangement  with  'Streeter  to  Denver, 
without  designating  the  mode  or  method  of  transportation 
in  particular,  and  if  in  April,  1808,  McGormick,  being  the 
owner  of  the  flour  in  question,  acting  in  pursuance  of  the 
instructions  before  that  time  given  by  plaintiflb,  deliv- 
ered the  flour  in  question  to  a  Mexican  carrier  or  carriers 
to  be  tran8]>orted  to  Denver  and  there  delivered  to  the 
plaintifb,  and  without  any  authority  in  the  carrier  or  car- 
riers to  make  any  other  disposition  thereof,  then  the  delivery 
to  such  carrier  or  carriers  was  a  delivery  to  plaintiffs, 
provided  that  the  flour  was  of  such  quality  as  the  plaintiffs 
had  contracted  for ;  and  if  such  carrier  or  carriers  afterward, 
and  in  violation  of  their  instructions  or  contract  under 
which  they  received  the  flour  from  McGormick,  deposited 
the  flour  with  the  defendants,  to  be  stored  and  kept  or  for 
any  other  purpose  than  the  delivery  thereof  to  the  plaintiffs, 
the  plaintiffs  might,  upon  first  making  demand  of  the 
plaintiffs  for  the  flour,  maintain  their  action  of  replevin 
therefor ;  so,  if  the  delivery  of  the  flour  at  Pueblo  was 
to  a  carrier  or  carriers,  McGormick  contracting  with  such 
carrier  or  carriers  that  the  carriers  should  deliver  the  flour 
for  him  to  the  plaintiffs  in  Denver,  and  if  Matzdorf  was 
employed  by  McGormick  to  see  to  the  delivery  of  the  flour 
by  the  carrier  to  the  plaintiffs,  but  without  authority  to 


Digitized  by 


Google 


818 


Hanaueb  et  al.  v.  Bartels  et  al.       [Feb.  T., 


make  any  other  disposition  thereof,  unless  by  consent  of 
the  plaintiffs  to  be  first  by  him  obtained,  such  delivery  to  the 
carrier  or  carriers  must  be  estimated  to  be  a  delivery  to 
the  plaintiffs  (provided  the  flour  was  of  such  a  quality  as 
the  plaintiffs  had  bargained  for)  and  put  such  flour  at 
])lain tiffs'  risk  and  invested  plaintiffs  with  the  title 
thereto  from  the  time  of  such  delivery,  and  if  Matzdorf,  in 
violation  of  his  employment  and  authority  from  McCormick, 
caused  the  flour  to  be  delivered  to  the  defendants  to  hold 
and-  store  for  his  use,  the  plaintiffs,  upon  first  making 
demand  upon  the  defendants  for  the  flour,  were  entitled  to 
their  action  of  replevin  therefor.  If  the  plaintiffs  made 
with  Streeter,  acting  for  McCormick,  such  contract  for  flour 
as  above  supposed,  plaintiffs  stipulating  that  the  flour  fur- 
nished by  McCormick  should  be  good  flour,  then  McCormick 
was  bound  to  deliver  such  flour  as  would  be  rated  good 
flour  in  the  Denver  market,  at  which  it  was  to  be  delivered, 
and  plaintiffs  were  not  bound  to  accept  an  article  which 
would  not  pass  as  good  flour  in  that  market,  and  if  the 
flour  in  question  was  not  such  quality,  plaintiffs  were  not 
bound  to  accept  the  same,  even  though  shipped  by 
McCormick  in  pursuance  of  their  order  and  consigned  to 
thom.  Nor  did  the  title  and  property  in  the  flour  pass  to 
plaintiffs  by  such  shipment ;  nor  even  though  plaintiffs 
afterward,  on  finding  the  fiour  in  possession  of  defendants, 
declared  that  the  flour  was  theirs  and  demanded  the  same, 
3r  demanded  that  defendants  should  hold  same  to  their 
use,  does  this  alter  the  case  or  constitute  such  acceptance 
as  to  invest  the  property  in  plaintiffs  unless  plaintiffs  then 
made  examination  of  the  flour  or  some  portion  of  it,  so  as 
to  know  of  its  quality  ;  for.  though  plaintiffs  had  actually 
taken  the  flour  into  possession,  they  might  have  afterward 
returned  it  if  not  of  the  quality  for  which  they  had  bar 
gained.  If,  before  the  shipment  of  the  flour  from  PueblO; 
McCormick  had  sold  the  flour  to  Matzdorf,  or  had  placed 
the  same  in  his  custody  to  be  disposed  of  by  him  for  his 
o\Vn  advantage,  or  for  tlie  advantage  of  McCormick,  or  of 
McCormick  and  himself,  and  not  to  be  delivered  to  the 
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plaintiffs,  and  if  the  shipment  thereof  by  the  Mexican  car- 
riers was  in  pursuance  of  such  arrangement,  then,  even 
though  McCormick  had  before  that  promised  the  same  flour 
to  plaintiffs,  the  delivery  to  the  carrier  or  to  Matzdorf  was 
not  a  delivery  to  plaintiffs,  and  plaintiffs  at  the  bringing  of 
this  action  had  not,  so  far  as  appears  by  the  evidence,  any 
property  in  the  flour,even  though  plaintiffs,  on  finding  the 
flour  in  defendants'  possession,  claimed  and  accepted  the 
same  as  their  flour ;  in  determining  in  what  relation  Matz- 
dorf received  the  flour,  if  he  did  receive  it,  whether  as  the 
agent  of  McCormick  with  authority  only  to  see  to  its  deliv- 
ery at  Denver  to  plaintiffs,  or  as  his  own,  or  with  authority 
to  dispose  of  it  for  his  awn  use  or  otherwise  than  to  deliver 
it  to  plaintiffs,  you  should  take  into  account  the  testimony 
of  the  witness  McCormick  in  respect  to  this ;  what  is  said 
by  this  witness  as  to  whether  he  or  Matzdorf  contracted 
with  the  carrier  for  the  transportation  of  the  flour  and  the 
rate  to  be  charged  therefor  and  what  is  said  by  him  as  to 
how  and  where  he  procured  the  sacks  in  which  it  was 
shipped ;  so,  if  the  witness,  Gustave  Bartels,  or  any  other 
witness,  has  said  that  Matzdorf  procured  these  sacks,  or 
any  of  them,  you  may  take  this  into  account ;  and  if  there 
is  any  testimony  as  to  where  Matzdorf  procured  the  money 
to  pay  for  the  sacks,  you  may  consider  this  ;  so  if  at  the 
time  of  procuring  these  sacks,  or  at  any  other  time,  Matz- 
dorf si)oke  of  the  flour  in  question  as  belonging  to  tlie 
plaintiffs,  or  asserted  where  any  one  else  so  spoke  of  it,  you 
will  consider  this. 

**So  you  will  take  into  account  the  testimony  of  the 
witness  Baxter,  as  to  whether  McCormick  did  or  did  not 
direct  him  to  deliver  flour  to  Matzdorf.  So  you  will  take 
into  consideration  the  bill  of  sale  alleged  to  have  been 
executed  by  McCormick  to  Matzdorf,  and  in  respect  to 
which  McCormick  was  interrogated,  and  in  the  letter  of 
May  11,  1888,  addressed  by  McCormick  to  Bartels, 
together  with  the  testimony  of  McCormick  in  respect  to 
the  circumstances  under  which  this  bill  of  sale  and  letter 
were  executed  and  written. 
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"Toti  will  bear  In  mind,  however,  that  if  the  original 
delivery  to  Matzdorf,  or  to  the  carriers  to  whichsoever  the 
delivery  was,  was  solely  for  the  purpose  of  transportation 
to  Denver,  there  to  be  delivered  to  the  plaintiffs,  and  if 
Matzdorf,  after  plaintiflFs  had  demanded  the  flour  of  defend- 
ants, procured  McOormick  to  execute  the  bill  of  sale  of 
April  17,  1868,  by  falsely  representing  that  thereupon  the 
plaintiffs  would  be  willing  to  surrender  the  flour  to  Um, 
then  Matzdorf  took  no  title  as  against  plaintiffs  by'the  bill 
of  sale,  and  in  that  case  you  will  throw^the  bill  of  sale  out 
of  consideration. 

"If,  upon  consideration  of  all  these  matters  and  circum- 
stances  above  referred  to,  and  all  others  in  proof,  which  may 
appear  to  you  to  afford  a  fair  inference  upon  this  question, 
you  are  of  opinion  that  the  flour  in  question  was,  before  its 
shipment  at  Pueblo,  sold  to  Matzdorf,  or  was  put  in  his  cu&> 
tody  or  charge,  or  in  the  custody  of  the  carriers  spoken  of 
in  testimony,  to  be  by  Matzdorf  appropriated  to  his  own 
use,  or  to  the  use  of  McCormick,  or  both  of  them,  or  for  any 
purpose  other  than  its  delivery  to  plaintiffs,  you  must  find 
for  the  defendants,  notwithstanding  it  sliall  appear  from  the 
evidence  that  McCormick  had  before  that  agreed  to  sell  the 
same  flour  to  plaintiffs,  and  that  plaintiffs  had  paid  for  it 
and  agreed  to  accept  it,,  and  that  it  was  of  such  quality  as 
plaintiffs  had  contracted  for,  and  notwithstanding  it  shall 
appear  by  the  evidence,  that  plaintiffs  afterward,  on  find- 
ing the  same  in  defendants'  possession,  accepted  and  claimed 
it  as  theirs." 

The  jury,  in  their  verdict,  found  the  property  of  246  sacks 
of  flour  in  the  plaintiffs  (appellees) ;  and  found  the  defend 
ants  (appellants)  guilty,  as  complained  of  in  the  declaration, 
and  found  the  value  of  the  flour,  $1,846,  and  assessed  the 
plaintiffs'  damages  (interest  on  $1,845)  at  $881.97. 

Messrs.  Charles  &  Phelps,  for  appellants. 

Messrs  Satre  &  Wright,  for  appellees 
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BiLFOBD,  J.  Tfaa  contmct  obligated  MeCormiok  to 
deUyer  tlH$  flour  in  oontroversy  to  Bartels  &  Oo.»  at  the  city 
of  BenTer.  The  earner  wm  mt  the  designated  agent  of  the 
vendees,  and  eoBBequently  a  delivery  to  him  cannot  be 
regarded  aa  a  delirery  to  them.  The  flour,  at  the  time  the  con- 
tract waa  made,  wae  yet  to  be  manafactared  and  the  title  could 
not  vest  in  the  vendees  until  it  was  ground  and  until  there  waa 
addivery  and  aeoeptance  by  them.  The  rule  applicable  to  the 
,  sale  of  a  apecifio  and  ascertained  article  cannot  obtain  bene. 
Something  was  to  be  done  on  the  part  of  the  seller,  and  until 
it  was  performed,  and  until  there  was  a  delivery  and  accept- 
ance on  b^alf  of  vendees,  the  title  remained  in  him.  The 
carrier  to  whom  the  flour  wa^  committed  for  transportation, 
as  weH  as  the  appella&ts  who  received  it  from  them,  muat 
be  regarded  as  the  agents  of  the  vendor,  and  the  law  perpetu- 
ates this  agency  until  some  act  is  performed  by  the  vendees 
which  pMses  the  title  to  them.  After  the  flour  reached 
Denver^  and  after  Matzdorf  had  delivered  it  to  the  Salo- 
mons, and  taken  thair  receipt  therefor,  Bartek  made  a 
demand  of  them  for  the  flour.  The  learned  judg^  who  tried 
the  case,  when  rasolving  the  motion  for  a  new  trial,  was  of 
the  opinion  that  this  demand  was  tantamount  to  an  accept- 
ance of  the  flour,  and  from  the  date  of  the  demand,  title 
vested  in  the  vendees  so  as  to  enable  them  to  juaiutain  this 
action.  It  is  clear  that  the  flour  in  que$tion  was  appropri- 
ated by  McGormick  to  Bartels.  His  intention  to  deliver  it 
to  them  is  manifested  by  the  directions  given  the  carrier. 
Now  it  would  seem,  this  being  so,  that  if  the  appellees  at 
any  time  assented,  under  such  circumstances  as  to  be  bound 
by  that  aasent,  to  what  had  been  done  by  McCormick,  if 
theie  wafi  a  meeting  of  t^ir  minds,  the  wrongful  act  of  the 
carrier,  or  of  any  tiiird  person,  would  not  take  away  from 
tlie  acts  of  the  buyer  and  seller  the  consequence  and  effect 
wMch  the  law  would  otherwise  ascribe  to  them.  Bewell 
7.  Satan,  6  Wis.  479 ;  Ben>m'in  on  Saies,  246  to  271. 

The  evidence  is  clear  that  the  appellees  did  assent,  for 
upon  flnding  that  the  flour  was  in  possesaion  of  the  defend- 
ants, Julius  Bartels,  acting  on  behalf  of  the  plaintiffs, 
Vol.  IL— 66 
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repaired  to  the  store  of  Salomon's,  was  shown  the  flour, 
claimed  and  demanded  it  as  the  flour  of  the  plaintiffs.  Sc 
far  as  he  could  do  so,  he  assented  to  every  thing  whicl 
McCormick  had  done,  and  this  too,  knowing  the  failure  ol 
McCormick  to  comply  with  the  contract,  knowing  that  the 
delivery  had  not  been  made  at  the  place  agreed  upon, 
knowing  also  that  McCormick  had  not  paid  the  freight ;  sc 
that  every  fact  upon  which  depended  the  final  and  absolute 
effect  of  his  acceptance,  was  within  his  knowledge  at  thie 
time,  saving  only  the  correspondence  or  failure  of  the  floui 
to  correspond  with  the  quality  contracted  for.  But  the  jurj 
have  found  that  in  fact  the  flour  was  of  the  quality 
contracted  for,  and  this  being  so,  it  is  immaterial  that  Bartels 
did  not  at  the  time  know  it,  for  they  had  not  an  arbitarj 
power  to  reject  or  to  return  it,  if  once  accepted,  but  only  ii 
case  it  was  inferior  to  that  for  which  the  plaintiff  had  bar- 
gained, and  when  the  demand  is  unconditional,  as  in  this  case 
the  acceptance  must  be  regarded  as  absolute.  The  stipu 
lations  of  the  contract  of  sale  were  inserted  for  the  plaintiffs' 
benefit,  and  a  compliance  with  them  they  were  at  liberty  to 
waive.    Lewis  v.  Western  Railroad  Oo,y  11  Meto.  615. 

They  might  have  accepted  the  wheat  elsewhere  than  al 
the  place  of  delivery  named,  if  they  saw  fit,  and  they  were  al 
liberty  to  accept  it  incumbered  with  a  lien  for  the  carriage, 
if  it  teemed  to  them  to  be  for  their  interest,  and  if  they  did 
this  with  the  assent  of  the  vendor,  they  become  invested 
with  the  property. 

The  only  question,  therefore,  would  seem  to  be  whethei 
or  not  the  demand  and  avowed  acceptance  of  Bartels  while 
the  flour  was  in  Salomon's  possession,  could  operate  tc 
vest  the  title  in  them,  notwithstanding  the  bailee  or  ageni 
of  the  vendor  refused  to  deliver.  The  authorities  on  thij 
subject  are  not  uniform,  and  the  English  and  American  are 
in  open  conflict.  In  Bental  v.  Burn^  3  B.  &  C.  423,  the 
action  was  brought  to  recover  £13  lis,  the  price  of  a  hogs 
head  of  Sicilian  wine.  On  the  trial  it  appeared  that  the 
bankrupts  had  sold  to  the  defendants  a  hogshead  of  Sicilian 
wine,  then  lying  in  the  London  docks,  and  at  the  same  time 
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a  deliyery  order  and  iuToice  was  made  out  and  sent  to  tli& 
defendant,  signed  by  the  firm.    There  was  no  actual  accept- 
ance or  delirery.    Under  these  circumstances  the  court  held 
that  there  could  not  have  been  any  actual  acceptance  of 
the  wine  by  the  vendee  until  the  Dock  company  accepted 
the  order  of  delivery,  and  thereby  assented  to  hold  the  wine 
as  the  agent  of  the  vendee.    In  other  words,  that  the  Dock 
company  refusing  to  deliver,  there  could  be  no  actual 
acceptance  of  the  goods  by  the  vendee  until  he  actually  took 
possession  of  them.    The  principle  here  announced  would 
seem  applicable  to  the  case  at  bar,  and  would  be  conclusive 
had  not  a  different  rule  by  a  higher  authority  been  pre- 
scribed.   I  refer  to  the  case  of  Tame  v.  DtiboiSy  6  WalL  548, 
where  it  is  held  that  the  conversion  of  personal  property  by  a 
wrong-doer  does  not  deprive  the  owner  of  the  power  of 
making  a  valid  sale  of  it,  and  that  a  purchaser  from  the 
owner,  upon  giving  the  wrong-doer  notice  of  the  transfer, 
may  demand  tiie  property,  and  in  case  of  refusal,  maintain 
an  action  for  the  wrongful  retention  of  it.  From  this  case  it  is 
apparent  that  when  the  vendor  and  vendee  are  of  an  agree- 
ing mind,  when  the  one  intends  to  deliver,  and  the  other  to 
accept,  that  the  object  sought  to  be  attained  cannot  be  defeated 
by  the  wrongful  act  of  a  tliird  person,  who  has  no  title  except 
that  arising  from  mere  naked  possesion.    It  is  further 
claimed,  by  the  appellants,  that  before  this  suit  could  be 
instituted,  it  was  the  duty  of  the  appellees  to  pay  or  tender 
to  the  Salomons  the  amount  advanced  by  them  to  the  car- 
rier for  freight.    We  think  the  Bartels  did  all  they  were 
required  to  do  under  the  circumstances.    They  offered  to 
pay  the  amount,  which  offer  was  not  accepted.    Besides, 
the  Bartels  could  not  pay  until  they  knew  the  amount,  and 
when  the  Salomons  declined  to  give  it,  they  absolved  the 
Bartels  from  making  an  actual  tender.    The  conduct  of  the 
appellants  .clearly  shows  that  an  actual  tender  would  have 
been  fruitless.    Fred.  Salomon  informed  Bartels  when  the 
demand  was  made  that  the  flour  would  not  be  delivered  up 
unless  Bartels  would  return,  or  cause  to  be  returned  to 
him,  the  receipt  that  the  Salomons  liad  gjvt^n   Matzdorf  for 
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the  flour.  The  objection  then  to  surrendering  the  flour  was 
not  that  the  money  adtanced  to  the  carrier^  a3  freight,  had 
not  been  paid.  It  was  that  the  receipt  of  the  appellants  was 
outstanding  in  the  hands  of  Matedorf.  There  is  nothing; 
in  the  evidence  to  dhow  that  at  the  time  the  demand  was 
made  the  receipt  had  fallen  into  the  hands  of  a  bona  fide 
holder  for  value,  and  the  eflfect  of  such  a  receipt  in  the 
hands  of  such  a  holder  it  is  not  now  necessary  to  determine^ 
So  far  as  it  appears,  it  was  at  that  time  in  the  hands  of 
Matzdorf,  and  may  remain  there  to  this  day. 

It  is  claimed,  however,  by  appellants,  that  McCormick 
sold  the  flour  to  Martzdorf.  Whether  or  not  there  was  a 
sale  to  Matzdorf ;  whether  or  not  Matssdorf  had  authoritjr 
to  divert  the  flour  from  its  destination,  were  questions  sub* 
mitted  to  the  jury,  and  they  resolved  them  against  Matz* 
dorf.  We  think,  however,  that  the  instructions  of  the 
court  on  this  subject  were  calculated  to  mislead  the  jury, 
inasmuch  as  they  seem  to  have  limited  the  inquiry  to  a 
point  of  time  anterior  to  the  shipment  According  to  the 
view  we  take  of  the  case,  it  was  competent  for  McOormick 
to  have  changed  his  mind  as  to  the  disposition  of  the  flour 
any  time  after  the  shipment,  and  prior  to  the  demand  and 
acceptance  by  the  Bartels.  As  we  have  said  above,  the  deliT^ 
ery  to  the  carrier  was  not  a  delivery  to  the  vendees.  The 
flour  was  at  McCormick^  s  risk,  until  acceptance  by  Bartels. 
If,  during  the  time  intervening  between  shipment  and  accept- 
ance, McCormick  made  a  valid  sale  to  Matzdorf,  then  an jr 
demand  or  acceptance  by  the  Bartels,  while  the  flour  wa.a 
in  the  possession  of  the  Salomons,  would  have  been 
unavailing  and  nugatory.  This  view  of  the  case  was  not 
clearly  presented  to  the  Jury.  The  evidence  on  this  whole 
subject  of  sale,  and  especially  as  to  the  time  when  the  bill 
of  sale  was  made  out,  is  quite  obscure  There  is  consider- 
able room  for  doubt,  upon  the  evidence  in  the  record, 
whether  the  bill  of  sale  ante-dated  in  point  of  actual  exe- 
cution, or  post-dated  the  demand  and  acceptance  of  the 
Bartels.  The  instructions  proceeded  upon  a  fUse  theory, 
as  to  the  time  when  Barters  rights  vested,  and  as  to  the 
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effect  of  the  deUrory  to  the  carrier,  and  being  calculated  to 
mislead  the  jnry,  the  Jadgment  mast  be  reversed,  and 
inaemach  as  the  case  mast  be  tried  again,  it  is  proper  to 
allode  to  the  meosore  of  damages. 

At  the  time  this  snit  was  broaght,  the  statute  allowed 
the  defendant  in  replevin  to  retrieve  the  goods  by  ezecu* 
ting  a  forthcoming  bond.  This  course  was  pursued  here. 
The  rule  of  damages  in  actions  of  replevin  is  not  uniform. 
It  depends  on  the  character  of  the  property.  In  an  action 
to  recover  a  hOTse,  or  other  property  having  «  usable 
yalue,  the  value  of  the  use  daring  tile  detention  has  been 
regaided  as  the  correct  measure  of  damages.  In  many 
oases,  interest  on  the  value,  from  the  time  of  the  wrongful 
taking,  would  be  a  piopor  measure,  and  this  seems  to  be 
the  rule  applied  in  all  cases  where  the  property  detained 
is  merchandise,  kept  for  sale,  grain  and  all  other  articles 
of  property,  useful  only  for  sale  or  consumption.  Allen 
v.  Fas,  61  K.  Y.  06ff ;  Suydam  v.  Jenkins,  8  Sand.  S.  C.  R. 
614 ;  Burgee  v.  Maybee,  SI  Wend.  144. 

Judgment  reversed,  and  case  remanded  for  farther  pro 
clings.  Heversed. 

Ih  Bsnjcviif ,  Mjbabitrb  of  Daicaoks  1a  Interest  on  the  volne  of  goods  Intended  for  ooih 
mnptlon  from  the  time  of  conversion,  but  the  Interest  is  allowed  as  damages,  not  as  interest: 
Twetery,  Avte,  7  Colow 70;  Omaha dk  G,  &  dt  E,  Co,  v.  Tabor,  13  Colo. CO. 


FiSHSB  9.  MABIIir. 


NiVTBlAi* — wOlnd  be  granted  apon  oonflicUng  evidence,  where  the  Jury 
hsve  MAf  PMMM4  apon  the  eredibnity  of  tiie  witnenee. 

Appeal ftem  District  Oovrrt,  Arapahoe  Ckmrtty^ 
Tas  facte  are  stated  in  the  opinioiu 

Mr.  Alfhxd  Satbb  and  Mr.  Chas.  W.  Wbioht,  for 
appellant. 

Mr.  T.  O.  Putnam,  for  appellee. 

Hallstt,  G.  J.    Assumpsit  upon  a  promissory  note,  and 
plea  the  general  issuei  with  notice  that  the  defendant  would 
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rely  upon  tke  statute  of  limitations,  and  upon  payment 
made  to  the  payee  after  maturity. 

Appellant,  who  was  defendant  below,  testified  that  the 
note  was  in  the  hands  of  the  payee  at  maturity,  and  that  he 
delivered  to  him  certain  wagons  as  security  for  the  note, 
with  the  understanding  that  the  value  of  the  wagons  was  to 
be  applied  in  satisfaction  of  the  note,  if  the  same  should 
not  be  paid,  and  that  the  wagons  were « never  returned. 
Another  witness  testified  to  the  same  facts.  Opposed  to  this 
is  the  testimony  of  appellee  as  to  admissions  made  in  the 
year  1863,  and  other  admissions  made  after  the  commence- 
ment of  this  suit  Two  witnesses,  who  do  not  appear  to 
have  any  interest  in  the  controversy,  testified  to  appellanf  s 
declarations,  that  he  would  have  paid  the  note  if  suit  had 
not  been  brought.  Upon  this  evidence  we  are  unable  to 
say  that  the  verdict  of  the  jury  is  unsupported.  It  is  the 
ordinary  case  of  a  conflict  in  the  testimony,  and  a  decision 
by  the  jury  in  favor  of  one  party,  which  the  court  will  not 
disturb.  The  judgment  of  the  district  court  is  affirmed, 
with  costs.  Affirmed. 

Vkboict  wiij.  not  bh  Dxstubbbb  where  It  Is  not  manifestly  wrong,  and  the  evMenoe  to 
.  confllctlnsr:  Bcerker  y,  Hawleif,  4  Colo.  937, 


Keating  «.  Pedes. 


Kbw  TBiAJj-^wrdiet  againa  eM$nee.    A  verdict  of  a  J1117  which  Is  dculy 
against  the  evidence  shoald  be  set  aside. 

Brrar  to  District  Ctmrt^  Anxpahoe  Cknmty. 

The  declaration  was  in  replevin  to  recover  eight  mnles, 
alleged  to  be  of  the  value  of  $600.  The  defendant,  Pedee, 
filed  several  pleas,  claiming  the  property  as  administratrix 
of  Andrew  Pedee^  deceased,  and  otherwise.  The  evidencse, 
which  was  qnite  lengthy,  is  sufficiently  stated  in  the  opin- 
ion, except  as  to  the  following  receipt,  which  was  put  in 
evidence  by  defendant : 

"  Office  of  P.  E.  Everett,  B^^nker,  Golden  City,  Colorado, 
February  21, 1873.    Received  of  Mrs.  B.  P,  Pedee,  admin* 
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istratrix,  1516.16,  being  the  second  installment  for  the  pay- 
ment of  nine  head  of  mules  sold  Andrew  Pedee,  third  and 
last  installment  of  like  amount  remaining  yet  unpaid,  due 
from  March  estimates. 

(Signed)  "  J.  P.  KEATING." 

The  only  witnesses  examined  were  the  plaintiff  and  one 
Charles  Donnelly,  on  behalf  of  the  plaintiff,  and  the  defend- 
ant in  her  own  behalf.    The  defendant  had  judgment. 

Mr.  Alfbbd  Saybe  and  Mr.  0.  W.  WaiaHX,  for  plaintiff 
in  error. 

Mr.  T.  O.  Putnam,  for  defendant  in  error. 

Hallett,  C.  J.  The  property  in  controversy  was  sold  to 
defendant's  intestate  for  the  sum  of  $1,660,  payable  in  three 
monthly  installments,  and  it  was  expressly  understood,  that 
the  title  should  not  pass  until  all  the  payments  were  made. 
If  default  should  be  made  in  eithei*  of  the  payments,  the 
sum  actually  paid  was  to  be  applied  to  the  hire  of  the  ani- 
mals at  the  rate  of  $10  per  day.  The  plaintiff  and  the  wit- 
ness Donnelly  testify  to  these  facts,  and  the  defendant 
knew  nothing  of  the  agreement  The  receipt  dated  Febru- 
ary 21, 1878,  may  receive  the  construction  that  the  last  pay- 
ment was  to  be  made  from  the  March  estimates,  which 
should  become  due  from  the  railroad  company.  But  the 
plaintiff  testifies  that  he  gave  it  reluctantly,  and  obviously 
it  does  not  fully  state  the  contract  By  the  testimony  of 
the  witnesses  it  appears  that  the  title  to  the  property  was 
not  to  pass  until  all  the  payments  were  made,  and  we  can- 
not say  that  the  statement  in  the  receipt,  that  the  last 
installment  was  due  from  the  March  estimates,  amounts  to 
an  agreement  on  the  part  of  the  vendor  to  wait  until  those 
estimates  should  be  received  by  the  defendant.  The  ver- 
dict is  clearly  and  palpably  against  the  evidence,  and  must 
be  set  aside. 

Judgment  of  the  district  court  is  reversed,  and  the  ca.use 
is  remanded  for  a  new  trial.  Reversed. 

Whekb  Vbrdict  IB  C'ucAKLY  AUAi^'ttT  EviDEKCE,  a  uew  trfol  wUl  bo  granted:  Barker 
?.  SmoUy,  A  Colo.  SKI. 
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Cha8£  v.  The  People.* 

RKOoamzAXcm-^fBheihir  U  mtut  he  retumMe  to  the  fir$i  day  qf  term,  A 
recognizance,  with  condition  tliat  principal  cogniior  "  shall  personall  j  be 
and  appear  at  the  district  court,  within  and  for  the  county  of  Arapahoe^ 
at  a  term  thereof,  to  be  held  at  Denver,  In  the  said  countj,  on  the  first 
Monday  of  October  next,  A.  D.  1872,"  binds  the  party  to  appear  ob  the 
first  and  every  other  day  of  the  term  specified,  and  upon  his  failure  to  do 
so,  the  recognizance  may  be  forfeited  at  the  same  term. 

IFMAtfr  ieirefaoifu  fnay  iuue  upon  U.  When  certified  into  ibt  district  court, 
pursuant  to  the  statute  (R.  S.  250),  a  recognizance  taken  by  a  justice  of 
the  peace  becomes  matter  of  record,  and  npon  forfeiture,  the  proper  rem- 
edy to  obtain  ezecntloD  thereof  is  by  $cir$faciMM, 

Taken  by  tieo  Justices,  That  a  recognizance  was  taken  by  two  Justices  of  the 
peace  in  a  case  where  one  may  lawfully  aet,  will  not  fampaU  its  force  or 
validity. 

W7uU  it  should  contain.  All  of  the  proceedings  by  which  the  Justice  acquired 
Jurisdiction  in  the  case  need  not  appear  In  a  recognizance  of  ball.  The 
offense  and  the  official  character  of  the  magistrate  are  enough. 

note  the  offense  should  be  described.  Where  tibe  recognhnnoe  redtes  thai  the 
principal  oognizor  is  held  to  appear  **  for  the  offense  of  being  a  comonon 
gambler,"  the  nature  and  character  of  the  offense  is  sufficiently  described. 

Whether  execution  may  be  awarded  against  one  of  several  eognizors.  Service 
upon  one  of  several  eognizors  is  sufficient  to  warrant  award  of  ezeciition 
as  to  him,  although  others  are  not  found,  f 

Of  the  retiurn  to  scire  facias.  As  to  those  defendants  who  cannot  be  pereonallj 
served  with  scire  facias  within  the  Jurisdiction,  the  proper  return  to  be 
naadeby  the  sheriff  is  "  not  found." 

Error  to  District  Court,  Arapahoe  Cownby. 

The  recognizance  was  of  Charles  Jennings  as  principal^ 
and  Edward  Chase  (plaintiff  in  error)  as  surety,  dated  Jnne 
21, 1872,  taken  by  two  justices,  and  returned  into  the  dis- 
trict court,  August  31,  1872.    The  condition  was  as  follows : 

"  Tlie  condition  of  this  recognizance  is  such  that  if  the 
said  Charles  Jennings  shall  personally  be  and  appear  at  the 

•  Two  other  oases  removed  Into  this  oouit  by  the  plaintiff  In  error,  preeented  aob- 
•tantlally  the  same  facts,  and  were  determined  In  the  same  way. 

t  L— The  record  shows  two  returns  ^  not  found  "  as  to  Jennings,  and  tbal  eoLm* 
outlon  was  awarded  against  him,  as  well  as  the  surety,  but  he  did  Doi  join  In  Uia  wilt 
of  error,  and  It  was  alleged  oo  behalf  of  Chase,  the  present  plaintiff  in  error,  that  h« 
had  not  been  served. 
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district  court  within  and  for  the  county  of  Arapahoe,  at  a 
teitn  thereof,  to  be  held  at  Denver,  in  said  connty,  on  the 
first  Monday  of  October  next,  A.  D.  1872,  to  answer  any 
iadiotanent  that  may  be  preferred  against  him  for  the  offense 
of  being  a  common  gambler,  and  to  do  and  receive  what 
shall  be  by  the  court  then  and  there  eiy  oined  upon  him,  and 
shall  not  depart  the  said  court  without  leave,  then  this  recog- 
nizance to  be  void,  otherwise  to  remain  in  full  force  and 
effect." 

At  the  October  term,  1872,  of  the  district  courti  an  indict- 
nient  was  returned  against  Jennings^  and  afterward,  and  at 
the  same  term,  his  recognizance  was  forfeited.  A  scire 
facias  was  issued  March  18, 1873,  returnable  to  the  April 
term  of  the  district  court,  which  was  served  upon  Chase, 
'^ndas  to  Jennings,  the  return  was  "not found."  At  the 
'^Pril  term  the  cause  was  continued,  and  an  alias  scire  facias 
^^  out,  returnable  to  the  next   term,  which  was  also 

^^r^ed  '^not  found"  as  to  Jennings,  and  at  the  October 
^>  1873*  execution  was  awarded  against  both  Jennings 

&1id  Chase.    Thereupon,  the  said  Chase  sued  out  this  writ 

q(  error,  which  was  made  a  supersedeas. 

Mr.  IL  B*  Hunt,  for  plaintiff  in  error. 

Mr.  M.  A.  Rogers,  district  attorney,  contra. 

Bblfobd,  J.  Scire  facias  on  a  recognizance.  The  record 
shows  a  recognizance  regularly  taken  by  two  justices  of  the 
peace,  by  which  one  Charles  Jennings,  the  principal,  bound 
himself  to  the  people  of  the  territory  in  the  sum  of  $200,  and 
Edward  Chase,  the  plaintiff  in  error,  bound  himself  as  surety 
in  the  same  amount,  and  which  is  conditioned  that  the  prin- 
cipal "shall  be  and  personally  appear  at  the  district  court 
within  and  for  the  county  of  Arapahoe,  at  a  term  thereof  to 
be  held  at  Denver  in  said  county,  on  the  first  Monday  of 
October  next,  A.  D.  1872,  to  answer  any  indictment  that  may 
be  preferred  against  him  for  the  offense  of  being  a  common 
gambler,  and  to  do  and  receive  what  shall  be  by  the  court 
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then  and  there  enjoined  upon  him,  and  shall  not  depart  the 
said  court  without  leave,  then  this  recognizance  to  be  void,'* 
etc.  It  further  appears  that  this  recognizance  was  duly  filed 
in  the  oflBice  of  the  clerk  of  said  court  on  the  Slst  day  of 
August,  1872,  and  attached  to  said  recognizance  was  a  cer- 
tificate of  said  justices,  stating  that  the  bond  had  been 
approved  on  the  21st  day  of  June,  1872. 

It  further  appears  that  on  the  28th  day  of  October  ensuing 
the  execution  of  said  bond,  the  district  attorney  had  Jen* 
nings  and  Chase,  the  principal  and  sui*ety  in  said  recogni- 
zance, called  and  defaulted  for  want  of  appearance.  Where- 
upon it  was  considered  by  the  court  that  the  said  Charles 
Jennings  and  Edward  Chase  have  broken  the  conditions  of 
the  said  recognizance,  and  that  the  same  be  taken  as  for- 
feited, and  that  a  scire  facids  issue  returnable  to  the  next 
term  of  the  court.  The  scire  facias  was  accordingly  issued 
and  returned  by  the  sheriff  served  as  to  Chase  and  not  found 
as  to  Jennings.  At  the  September  term,  1873,  an  alias  writ 
of  scire  foMas  was  issued  against  Jennings,  and  returned 
as  before,  not  found.  At  the  October  term  of  the  court, 
1873,  Chase  and  Jennings  were  defaulted,  and  execution  was 
thereupon  awarded  against  Chase,  and  Jennings  was  ruled 
to  plead  within  four  days.  On  the  15th  day  of  October  the 
default  as  to  Chase  was  set  aside,  and  he  was  x)ermitted  to 
interpose  his  demurrer  to  the  scire  foMas^  which,  after  being 
argued  and  duly  considered,  was  overruled. 

On  the  12th  day  of  December,  1873,  it  still  being  of  the 
October  term,  Jennings  having  failed  to  plead,  as  previously 
ordered,  and  Chase  abiding  his  demurrer,  the  court  awarded 
execution  against  both  Chase  and  Jennings. 

The  errors  assigned  in  this  case  are  numerous,  and  have 
all  been  patiently  considered.  It  is  contended  that  Jennings 
and  Chase  had  all  of  the  October  term,  1872,  in  which  to 
appear,  and  that  the  court  had  no  power  to  enter  a  default 
during  that  term,  or  to  award  the  writ  of  scire  facias  We 
do  not  think  that  this  construction  of  the  recognizance  is  the 
proper  one.  The  condition  that  the  principal  should  appear 
at  tho  next  term  of  th{>  district  court,  to  be  holden  on  the 
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first  Monday  of  October,  and  to  do  and  receive  what  shall 
be  by  the  coart  then  and  there  enjoined,  and  not  depart  the 
said  court  without  leave,  is  tantamount  to  an  undertaking 
to  appear  on  the  first  and  eyery  other  day  of  the  term,  unless 
sooner  discharged.  The  conditions  of  all  recognizances  are 
fixed  by  law,  and  parties  and  their  sureties  understand  per- 
fectly what  their  liabilities  are,  and  there  can  be  neither 
hardship  nor  injustioe  in  holding  that  a  bond  conditioned 
for  the  appearance  of  a  party  ^^at  the  next  term  of  the  dis- 
trict court  to  be  holden  on  the  first  Monday  of  October," 
imposes  upon  the  party  executing  such  bond  the  duty  of 
appearing  on  the  precise  day,  to  wit,  the  first  Monday ;  and 
to  this  effect  would  seem  to  be  the  cases  of  Wilson  v.  Ths 
8UUe^  6  Blackf.  212 ;  People  7.  Blankman,  17  Wend.  262 ; 
State  v.  Orowlej/j  60  Me.  103 ;  State  v.  Eastman,  42  N.  H. 
286;  StaU  v.  Davis,  43  N.  H.  600. 

It  is  claimed  that  scire/acias  is  not  the  proper  remedy. 
We  think  differently.  The  recognizance,  wlien  filed  with 
the  clerk,  becomes  a  matter  of  record.  Shattuck  v.  The 
People,  4  Scam.  481 ;  Benedict  r.  OuUing^  13  Mete.  181. 

It  is  insisted  that  a  recognizance,  taken  before  a  justice, 
must  substantially  set  forth  proceedings,  which  evidence  the 
authority  of  the  justice  to  require  bail  from  the  accused,  or 
recognizance,  is  void.  The  better  opinion  seems  to  be  other- 
wise. K  the  ofiicial  character  of  the  magistrate  appear, 
and  the  offense  for  which  bail  is  entered  be  bailable,  by 
the  statute,  this  would  seem  to  suflice.  The  recognizance 
need  not  recite  all  the  facts  which  show  that  the  officer  had 
jurisdiction  to  act  in  the  particular  case.  The  People  v. 
KanSy  4  Den.  630 ;  McFarlan  v.  The  People,  18  HI.  9. 

Nor  need  the  offense  be  described  with  the  same  particu- 
larity as  in  an  indictment.  The  offense  specified  in  the 
recognizance  is  that  of  being  a  common  gambler.  This  is  as 
sijecific  as  that  mentioned  in  the  case  of  the  United  States 
V.  Dein^j  1  Bond,  103,  where  the  condition  was  to  answer 
for  the  crime  of  stealing  from  the  mail  of  the  United  States. 
See  also  State  v.  Earner ,  2  Ind.  371. 

When  a  scire  facias  issues  upon  a  joint  and  several 
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recognizance  of  this  nature,  and  service  is  had  upon  one  or 
more  of  the  cognizors,  execution  may  be  awiuded  against 
those  served  with  process,  upon  a  return  of  nihil  against 
such  as  are  not  found.  8a7i$  v.  The  People^  8  Gilm.  334; 
Wheeler  v.  The  People,  89  111.  482. 

It  is  insisted  that  a  return  of  "  not  found"  is  not  equiva- 
lent to  a  return  "  nihilj^  or  "  that  he  hath  nothing  in  my 
bailiwick."  The  object  in  suing  out  the  writ  of  ^refadaa 
is  to  compel  the  defendants  to  show  cause,  if  any,  why 
execution  should  not  be  awarded  against  them.  The  object 
of  tlie  writ  is  not  to  ascertain  whether  goods  or  chattels  can 
be  found  in  the  bailiwick  out  of  which  to  satisfy  the  penalty 
of  the  recognizance,  but  to  reach  the  person  and  notify  him 
that  unless  he  show  cause,  an  execution  shall  issue.  It 
would  seem  that  the  proper  return  would  be  *^  not  found.*' 

We  find  no  error  in  the  rulingB  of  the  court,  and  acoord- 
ingly  affirm  the  judgment.  Affirmed. 

IlML-(H2NIKAXCK  —  CKKTrnCATIDN  BY  JtWTrOK  OF  THE  PeaCK  T^nA^n  TtxmflmttMlOe 

of  record,  uiid  no  lonsrcr  Mlinple  coiitruot:  JIuney  v.  2y,ople,  12  Colo.  347. 


Sellab  et  ah  v.  Clellakd  et  aL 

'BviDMSC^^in  actum  an  the  case  for  deceit.  Upon  a  false  affiimatioD  inad« 
bj  defendants  as  of  their  own  knowledge,  concerning  a  matter  of  wblch 
thej  bad  not  actual  knowledge,  the  dronmstanoes  showing  that  the  mat* 
ter  spoken  of  was  probably  better  known  to  defendants  than  to  plaintiffs, 
the  intention  of  defendants  to  deceive  and  defraud  plaintiffs  is  soffidentl/ 
made  oat. 

JVhere  plaintiffe  contracted  tnth  defcnd/tnte  to  transport  certain  freight  from 
Fort  Barker  In  Kansas,  to  Fort  Arbackle  in  the  Indian  Tenrttoijr,  and  it 
was  aU^ed  that  certain  false  repvessntations  were  made  hj  defendants  to 
plaintiffsi  at  and  before  the  making  of  the  contract,  respecting  the  eondi- 
tion  of  the  road  or  trail  between  said  points,  of  which  the  defendants 
assamed  to  have  knowledge  and  the  plaintiffs  knew  nothing,  an  action  ' 
may  be  maintained  upon  proof. 

1.  That  defendants  made  the  representations  as  of  their  own  knowledge^ 

?  That  BQch  representatiotts  were  made  to  induce  plainUffli  to  enter  into  the 
contract. 

8.  That  relying  upon  the  same,  plaintiffs  did  enter  into  the  contract. 

4.  That  the  representations  were  false. 
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5.  ThAt  pUdntiflb  m«ta!ned  damage,  and  that  such  damage  was  occasioned  by 
raaflon  of%he  falsity  of  the  tepreeentatianB.  # 

Whm%  the  rtprmenkOimu  telate  to  a  road  which  ia  distant  inm  the|>iace 
where  they  are  iiiade»  and  therefore  not  open  to  laspeetion^  the  plaintiffs 
aie  not  boand  to  inquire  into  the  truth  of  the  statements  made  by  defend- 


Q>nTerBation8  between  the  parties  prior  to,  and  at  tkie  time  of  making  the 
eotttract»  ttay  be  reeeived  in  evidence  to  prove  the  alleged  representationa 

Wheth&r  Hk§  «A0  Aos  d99H'49€4  a  writtM  oofUraot  fhay  gi9B  mcondary  widmce 
o/iUeonUnU,  A  party  to  a  contract  who  procured  it  to  be  destroyed 
elMuld  not  be  allowed  to  prove  its  contents  until  he  has  repelled  every 
latoenoe  of  a  ftmudulent  dsflSgn  In  its  destruotion. 

Tks  tmk  «» thai  fwM  in  ihs  weiion  of  ecun.  In  an  action  based  upon  false 
npieientatieiis,  wheraby  the  plaintiib  were  induced  to  enter  into  the 
contract  which  has  been  destroyed,  the  gist  of  the  action  is  the  deceit,  and 
If  eeems  that  leM  evideliee  will  be  required  to  rapel  the  fraudulent  intent 
UnSB  would  be  demanded  If  the  action  wis  upon  the  contract  itself. 

Wkef$  hoth  parties  assent  to  ths  destruction.  And  where,  in  such  action,  it 
appeaiB  that  the  contra4st  being  in  possession  of  one  of  the  defendants 
was  destroyed,  upon  request  of  one  of  the  plaintiifs,  and  by  the  concur- 
rent act  of  both  parties,  there  is  no*  reason  to  suspect  that  a  fraud  was 
intended,  and  secondary  evidence  of  the  contents  of  the  writing  may  be 
fecdved. 

Afmmi/$meni  ^dedenrattan  at  the  triat.  In  such  action  an  amendment  to  the 
declaration,  whereby  the  number  of  defendants  was  reduced  from  ten  to 
two,  the  canse  of  action  remaining  the  same,  may  be  made  upon  the 
trial. 

QftJkssjMefihe  amendmsnt  upon  the  issue  preoi&udy  joined.  When  such 
amendment  was  made,  the  plea  not  guilty,  previously  filed,  stood  to  the 
amended  declaration,  and  the  issue  remained  unchanged. 

Whether  pUUntifs  were  in  fauU  is  a  question  for  Hie  Jury,  Plaintiff's  having 
made  about  one-third  of  the  Journey  before  they  were  adrised  of  the 
peril  te  which  their  cattle  was  exposed,  whether,  in  the  exetoiee  of  ordin 
aiy  prudence  and  care,  they  should  have  turned  back  to  avoid  the  danger 
was  properly  submitted  to  the  jury,  and  upon  the  evidence  here^  their 
finding  will  not  be  disturbed. 

I^AMAQViA— value  of  cattle  in  nearest  markets.  To  prove  the  value  of  cattle 
lost  by  disease  in  an  uninhabited  country,  where  there  was  no  market  for 
each  animals,  evidence  of  th^ir  value  in  the  nearest  markets  may  be 
received/ although  such  markets  are  distant  226  miles  or  more  from  the 
place  where  the  cattle  were  lost. 

The  rule  as  to  time  and  place.  And  in  such  case  the  plaintiffki  are  not  restricted 
to  a  single  market,  nor  to  the  very  time  of  the  loss,  but  they  may  give 
evidence  of  value  in  several  markets  nestrest  the  place  where  the  cattle 
Hefe  kpsi,  and  befoie  itnd  after  the  date  of  the  alleged  loss,  to  enable  the 
Jury  to  determine  the  value  at  the  time  and  place  of  the  loss. 
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Other  and  e^raordinary  elementi  of  damages.  And  wliere  plaintiffs  wer 
delayed  in  ibeir  Jouraey,  and  were  compelled  to  parchaae,  A  extraordio 
ary  cost,  other  cattle  to  supply  the  place  of  those  which  were  lost  througli 
and  by  reason  of,  defendants'  deceit,  they  may  hare  as  damages,  not  alon 
the  valae  of  cattle  lost  to  them,  bat  the  expenses  occasioned  by  the  delaj 
and  the  difference  between  the  value  of  cattle  purchased  by  them,  ani 
the  price  which  they  paid  for  them. 

Inbtruotion  —  sJunUd  he  confined  to  matter  in  iuue.  The  court  cannot  b 
required  to  charge  the  Jury  upon  matters  which  are  not  presented  in  th 
evidence. 

Praotigb  —  of  the  order  in  which  evidence  shall  be  put  in.  Whether  evidence 
on  behalf  of  plaintiffs,  which  should  have  been  offered  in  the  first  instance 
shall  be  received  after  defendants  have  closed  their  case,  is  ordinarily  ii 
the  discretion  of  the  court  where  the  cause  is  tried,  and  not  a  ground  fo 
reversal  in  this  court. 

Of  the  assignment  of  error  in  this  eourt.  An  objection  which  is  not  preeente< 
by  the  assignment  of  errors,  nor  in  argument,  will  not  be  considered. 

Appeal  from  District  Court,  Arapahoe  Gownty. 

The  declaration  was  in  case  by  Jas.  Glelland  and  Cbas 
M.  Stebbins  (appellees),  as  partners,  against  John  P.  Sellai 
and  Edward  F.  Kellog  (appellants),  and  Manuel  Otero. 
Charles  R.  Morehead,  Eugene  B.  Allen,  David  W.  Powers, 
James  B.  Powers,  David  B.  Powers,  Henry  L.  Newman  and 
Percival  G.  Lowe,  as  partners.  It  alleged,  that  in  the  year 
1869  the  plaintiffs  were  engaged  in  the  business  of  trans* 
porting  freight  for  hire,  and  were  possessed  of  a  train 
consisting  of  sixty  yoke  of  oxen  and  twenty  freight  wagons  ; 
that  the  defendants  were  engaged  in  the  business  of  trans- 
porting government  stores  from  Port  Barker,  sometimes 
called  Ellsworth,  in  Kansas,  to  Port  Arbuckle  in  thelndiar 
Territory ;  that  to  induce  the  plaintiffs  to  transport  such 
stores  from  the  said  Harker  to  the  said  Arbuckle,  and 
contriving  to  deceive,  defraud  and  injure  the  plaintiffs,  the 
defendants  at  Sheridan,  Kansas,  falsely,  fraudulently,  and 
deceitfully,  represented  to  the  plaintiffs  that  the  road  some 
times  called  the  **  Chisholm  Trail,"  leading  from  Fort  JEarkei 
to  Fort  Arbuckle,  was  not  a  road  over  which  Texas  cattle,  sc 
called,  or  diseased  cattle  of  any  kind,  had  ever  passed  or 
been  driven,  and  that,  in  fact,  no  Texas  cattle  had  ever  passed 
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^^^^  said  road,  and  that  said  road  was  entirely  free  finpin 
^oy  and  all  infectious  diseases  to  cattle,  and  was  then  safe 
yhe  health  and  lives  of  cattle,  which  representations  were 
^^  ^nd  that  the  defendants,  at  the  time  of  making  such 
^Pfea^titations,  knew  them  to  be  flalse ;  that  the  plaintiffs 
^  ,^^  *^liereby  induced  to  enter  into  a  contract  with  defend- 
{  ih     *^^SP^^*  ^^™  Barker  to  Arbuckle,  140,000  lbs.  of 
£^    ^t  ^  price  named,  and  did  in  fact  transport  a  portion 
*   ^  0^5  that  in  consequence  of  diseased  Texas  cattle  having 
v>^    >Vt\ven  over  said  road,  and  because  of  the  infection  to 
CjS^e  \n  said  road,  and  in  the  air,  and  grass  along  the  same, 
caused  by  driving  Texas  cattle  and  diseased  Texas  cattle 
along  said  road,  104  head  of  plaintiffs'  cattle  sickened  and 
died,  and  were  lost  to  plaintiffs.  The  plaintiffs  alleged  special 
damages  on  account  of  delay  in  prosecuting  their  journey, 
the  expense  of  protecting  the  stores  during  the  time  for 
which  they  were  detained  in  the  Indian  country,  the  extra- 
ordinary price   paid  for  other  cattle  with  which  to  remove 
their  wagons  from  the  place  where  the  cattle  died,  to  Port 
Arbuckle,  and  other  matters. 

The  defendants  pleaded  not  guilty,  and  the  cause  was 
brought  to  trial  at  the  May  term,  1873. 

At  the  trial  the  plaintiffs  gave  evidence  of  a  bill  of  lading, 
which  was  signed  by  one  of  the  plaintiffs  in  behalf  of  his 
firm,  and  by  the  defendant  Kellog  in  behalf  of  a  firm,  the 
members  of  which  were  not  named.    It  appeared  that  after 
the  journey  had  been  performed,  Olelland,  one  of  the  plain- 
tiffs, requested  Kellog,  one  of  the  defendants,  to  destroy  this 
instrument,  and  thereupon  Kellog  tore  the  instrument  once, 
and  threw  it  on  the  floor  ;  that  Olelland,  who  was  present, 
then  picked  it  up,  and  after  tearing  it  again,  threw  it  in  the 
stove.    As  to  the  motive  of  the  parties  for  this,  Olelland 
testified  that  he  requested  Kellog  to  destroy  it  because  he 
(Olelland)  had  no  copy  of  it.    Kellog  testified  that  Olelland 
requested  that  it  should  be  destroyed  because  he  wished  to 
be  relieved  from  a  second  trip,  to  which  he  was  therein 
hound.    He  afterward   stated  that  Olelland  claimed  his 
sympathy  on  account  of  the  losses  he  had  sustained,  and 
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in  consideration  thereof,  asked  him  (Kellog)  to  release  bim 
(Clelland)  from  making  a  second  trip.  The  evidence  o( 
Kellog  as  to  the  destraction  of  the  bill  of  lading  was  not 
given  nntil  the  evidence  for  defense  was  put  in^  and  secon- 
dary evidence  as  to  the  contents  of  that  instrument  was 
received  in  evidence  upon  the  testimony  of  plaintiff  only. 

It  appeared  in  evidence  on  behalf  of  plaintiib,  that  the 
contract  was  made  at  Sheridan,  which  is  a  considerable 
distance  from  Fort  Harker,  the  point  of  departure ;  that  at 
and  before  the  time  the  contract  was  made,  Kellog  made 
representations  concerning  the'  condition  of  the  road,  substan- 
tially as  charged  in  the  declaration,  and  that  plaintiffs  would 
not  have  entered  into  the  contract  but  for  such  representa- 
tions. That  plaintiffs  loaded  70,000  lbs.  of  freight  at 
Harker,  and  started  on  the  journey  to  Arbuckle,  about 
July  4,  1869.  That  upon  arriving  at  the  Arkansas  river,  a 
distance  of  about  100  miles  from  Harker,  or  Ellsworth, 
plaintiffs  met  a  large  herd  of  Texas  cattle,  and  thereafter 
they  met  numerous  herds  of  Texas  cattle,  some  of  which 
were  diseased. 

The  symptoms  of  the  disease  were  given,  and  witnesaea 
testified  that  it  was  contagious ;  that  many  of  the  Texas 
cattle  died  of  it. 

Plaintifl^  gave  evidence  tending  to  prove  that  104  head  oi 
their  cattle  died  of  the  same  disease  between  the  south  fork 
of  the  Arkansas  river  and  the  north  fork  of  the  Oanadian, 
and  that  such  disease  was  communicated  to  their  cattle  by 
the  Texas  cattle  passing  on  the  road.  This  point  was  strongly 
contested  in  evidence  by  the  defendants,  who  afterward 
introduced  much  testimony  to  prove  that  the  disease  was  not 
due  to  the  presence  of  Texas  cattle.  It  further  appeared 
that  plaintiffs'  cattle  died  in  an  uninhabited  country,  about 
70  miles  from  Fort  Sill,  and  130  miles  from  Fort  Arbuckle  ; 
that,  leaving  his  wagons  at  that  point,  the  plaintiff  Clelland 
visited  Fort  Sill  and  Fort  Arbuckle  for  th(i  purpose  of  ob- 
taining assistance ;  that  he  was  unable  to  procure  cattle  with 
which  to  move  liis  train  except  by  exchanging  wagone  for 
cattle  at  the  rate  of  one  wagon  for  one  yoke  of  cattle,  which 
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was  much  more  than  the  cattle  were  worth;  that  plaintiffs 
paid  an  extraordinary  price  for  other  cattle  with  which  to 
more  their  train,  and  that  they  were  detained  at  the  place 
where  the  cattle  died  for  a  considerable  time.    The  prices 
paid  to  laborers  and  the  cost  of  prorisions  for  their  use  was 
also  given  in  evidence.    It  appeared  that  there  was  no  mar- 
ket for  cattle  at  the  places  where  plaintiffs'  cattle  died,  nor 
at  Ports  Sill  and  Arbnckle,  which  were  the  nearest  points, 
and  evidence  was  received  of  the  value  of  cattle  at  Salina 
and  Bllsworth,  Kansas,  which  points  were  abont  280  miles 
distant.    At  the  points  last  named,  sales  of  cattle  were  infVe^ 
quent,  and  plaintiffs  were  not  confined  to  the  month  of 
August,  in  which  the  cattle  died,  but  were  allowed  to  give 
evidence  of  the  state  of  the  market  before  and  after  that 
time,  and  in  one  instance  prices  early  in  October  were  named. 
The  defendants  objected  to  much  of  the  evidence,  and  the 
objections  were  overruled.    There  was  nothing  in  the  evi- 
dence to  connect  any  of  the  defendants,  excepting  Kellog 
and  Sellar,  with  the  transaction,  and  after  plaintiffs*  evidence 
was  in,  defendants  moved  for  nonsuit  upon  that,  ground. 
Thereupon  the  court  allowed  plaintiffs  to  amend  their  decla« 
ration,  as  stated  in  the  opinion,  and  the  motion  was  denied. 
The  defendants  put  in  much  evidence  to*  contradict  the  evi- 
dence offered  by  plaintiffs,  and  especially  as  to  the  repre- 
sentations alleged  to  have  been  made  by  Kellog  concerning 
tbe  road  or  trail.    After  defendants  had  closed  their  evidence, 
plaintiffs  were  allowed  to  give  further  evidence  of  the  value . 
of  the  cattle  lost  by  them,  to  which  defendants  objected  that 
Sflch  evidence  was  not  admissible  at  that  time,  and  the  ob- 
jection was  overruled.     Defendants  presented  numerous 
P^yer^  for  instructions,  which  are  sufficiently  referred  to  in 
the  Opinion, 
-^he  charge  of  the  court  was  as  follows : 
•^^  burden  of  showing  by  a  preponderance  of  evidence 
.  ^  ^^istence  of  every  material  fact  necessary  to  a  recovery 
'^  ^Pon  the  plaintiffs. 

. .  •    ^*  Plaintiffs  must  show  by  a  preponderance  of  evidence 
^ '  *li^t  in  June,  1869,  the  defendants  were  copartners  in 
VouIL— 68 


Digitized  by 


Google 


•m'ii 


IP 


^^  f 


nns  Sella u  et  al.  v.  Clelland  et  al.        [Feb.  T. 


the  business  of  traDsporting  government  stores  from  Fori 

Harker  to  Fort  Arbuckle.    (2)  That,  in  order  to  indncc 

plaintiffs  to  enter  into  a  contract  for  the  transportation  o: 

freight  from  Fort  Harker  to  Arbnckle,  the  defendants,  oi 

one  of  them,  acting  abont  a  business  wherein  they  weri 

jointly  interested  as  copartners,  made  the  representations 

charged  in  the  declaration,   and  spoke  of  the  matter  ai 

within  his  own  knowledge.    (3)  That  the  representatiom 

I  ]  charged  were  made  under  such  circumstances  that  the  plain 

'  I  tiffs  were  entitled  to  and  did  accept  and  confide  in  them  ai 

-<  true,  and  on  the  faith  of  them  entered  into  such  contract 

jl  Jl  and  that  they  afterward  proceeded  to  comply,  or  attempt 

to  comply  therewith.    (4)  That  the  representations  com 

!  plained  of  were  false,  and  tliat  injury  and  damage  has 

I  occurred  to  the  plaintiffs  by  reason  of  the  falsity  of  sucl 

representations,  and  not  by  reason  of  the  negligence  of  tin 

■  plaintiffs  or  other  causes. 

2.  "You  will  first  consider  whether  defendants  are  oi 
[  are  not  guilty  of  the  deceit  charged  in  the  declaration. 

i  3.  "  If,  in  June,  1869,  the  defendants  were*  jointly  inter 

\  ested  as  copartners  in  the  transportation  of  govern meni 

stores  from  Fort  Harker  to  Fort  Arbuckle,  and  in  order  tc 
I  induce  the  plaintiffs  to  enter  into  a  contract  to  transport 

[  sucli  freight  for  the  defendants  from  Fort  Harker  to  Fori 

Arbuckle,  the  defendant,  Kellog,  represented  to  the  plain 
tiffs,  or  one  of  them,  that  no  Texas  cattle  had  been  driver 
over  or  upon  the  road,  by  which  plaintiffs,  if  they  should 
accept  such  contract,  must  travel ;  and  that  plaintiffs,  if  thej? 
should  accept  such  contract,  would  not  travel  within  twenty- 
five  or  thirty  miles  of  the  road  by  and  over  which  Te:s!^ 
cattle  were  driven,  and  declares  that  he  knew  this  of  his  own 
knowledge,  or  spoke  of  it  as  a  matter  within  his  own 
knowledge,  and  if  in  the  same  circumstances  a  man  of  ordi- 
nary prudence  would  have  relied  on  the  same  representa* 
tions,  and  if  plaintiffs  did  rely  thereon,  and  relying  on 
lliese  representations,  entered  into  such  contract  in  the  faith 
thereof,  and  proceeded  to  perform  the  same ;  and  if,  in  fact, 
the  only  road  between  Fort  Harker  and  Fort  Arbuckle  was 
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ODA  upon  which  Texas  cattle  were  then  being  driven,  and 
before  had  been  driven,  then  the  defendants  are  both  liable 
to  the  plaintiffs  for  the  damage,  if  any,  shown  to  have 
resulted  to  plaintiffs  by  reason  of  the  falsity  of  the  repre- 
sentations, made  by  defendant  Kellog,  even  though  the 
defendant  Sellars  had  no  actual  knowledge  of  the  alleged 
representations  at  the  time,  and  though  neither  Sellars  nor 
Kellog  had  actual  knowledge  of  whether  the  facts  were  or 
not  according  to  the  alleged  representations. 

4.  ^^In  determining  whether  the  alleged  representations 
were  or  were  not  made,  you  are  to  consider  what  weight 
and  credit  is  due  to  the  witnesses  who  have  spoken  in  rela- 
tion thereto,  on  the  part  of  the  plaintiffs  and  defendants 
respectively.  In  considering  this  you  are  to  take  into 
account  the  manner  and  bearing  of  the  several  witnesses  in 
testifying,  the  apparent  probability  or  improbability  of  the 
matter  related  by  them  respectively,  considering  the  testi- 
mony of  each  by  itself  and  its  apparent  consistency  or 
inconsistency  with  the  other  testimony  in  the  case. 

5.  "  If  you  are  of  the  opinion,  upon  consideration  of  all 
the  testimony,  that  the  defendant  Kellog  never  made  the 
representations  which  the  plaintiffs  allege  that  he  made, 
you  will  find  the  defendant  not  guilty. 

6.  "  If  you  conclude,  upon  consideration  of  all  the  evidence, 
that  the  defendant  Kellog,  acting  about  the  business  of 
the  defendants,  did  make  the  representations  sought  to  be 
attributed  to  him  as  true,  of  his  own  knowledge ;  that  the 
representations  were  such,  and  made  under  such  circum- 
stances, that  a  man  of  ordinary  prudence  would,  in  the 
same  circumstances,  have  relied  upon  the  same  representa- 
tions as  true ;  and  that  plaintiffs  did  rely  upon  the  truth 
thereof,  and  on  the  faith  of  these  representations  entered 
into  the  contract  spoken  of ;  and  that  in  truth  the  represen- 
tations said  to  have  been  made  by  Kellogg  were  false,  you 
will  then  consider  whether  the  injuries  said  to  have  been 
suffered  by  the  plaintiffs  are  op  are  not  attributable  to  the 
cause  to  which  the  plaintiffs  have  attempted  to  assign  them, 
t  e.^  to  the  fact  that  the  road  by  which  plaintiffs  traveled 
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:  I  with  theh*  tiuia  was  one  over  whicli  Texas  cattle  had  befor 

! '  been  driven. 

?•  *'  If  from  the  evidence  you  are  of  opinion  that  in  man; 
instances  American  cattle  driven  over  the  sajne  road,  o 
feeding  upon  the  same  range,  over  or  npon  which  Toza 
cattle  have  before  been  driven  or  fed,  have  been  affectei 
with  a  disease,  from  which  death  usually  ensues,  you  wi] 
consider  the  testimony  touching  this,  and  the  symptom 
usually  manifested  by  cattle  so  aifect^,  and  the  symptom 
said  to  have  been  manifested  by  plaintiffs'  cattle,  and  th 
result  to  plaintiffs'  cattle  of  the  disease  said  to  have  affectet 
\  them  upon   the  Cbisholm  trail,  in  determining  wbethe 

■\  the  alleged  sickness  and  death  of  plaintiffs'  cattle  is  attrit 

\  utable  to  the  former  presence  of  Texas  cattle  upon  th 

same  road,  or  to  some  other  cause.    You  will  also  conside 
what  was  the  condition  of  plaintiffs'  oatUe  prior  to  startin] 
\  from  Harker,  if  this  appears  in  evidence,  and  whether,  takiu] 

into  account  the  time  of  their  leaving  Harker,  the  fact  tha 
plaintiffs'  train  was  loaded,  if  this  is  so,  the  time  at  whid 
the  sickness  is  said  to  have  first  appeared  among  them,  the^ 
were  or  were  not  up  to  that  time  apparently  in  good  health 
If,  also,  it  appears  from  the  testimony  that  in  man; 
instances  American  cattle  have  been  driven  or  fed  upon  th 
same  road  or  range  upon  which  Texas  cattle  have  befor 
been  driven,  without  apparent  injury  or  disease  resulting  t 
them,  you  will  also  take  this  into  account  K,  on  considei 
ing  all  the  testimony  to  this  point,  you  are  of  opinion  tha 
the  sickness,  if  any,  which  affected  plaintiffs'  cattle,  is  no 
attributable  to  the  former  presence  of  Texas  cattle  upoi 
'  that  trail,  you  will  find  for  the  defendants. 

8.  "If,  however,  considering  all  the  evidence  upon  thii 
point,  you  are  of  opinion  that  the  plaintiffs'  cattle  siokene( 
and  died  while  on  the  road  to  Arbuckle,  in  pursuance  o 
the  contract  said  to  have  been  concluded  between  the  plain 
tiffs  and  defendants,  and  that  this  sickness  was  due  to  th< 
former  presence  of  Texas  cattle  upon  that  road,  you  wil 
then  consider  wliether  or  not  the  plaintiffs  might  hav< 
avoided  the  injuries  of  which  they  complain  by  theexeroisi 


Digitized  by 


Google 


1876.]  Skllar  et  al.  v.  Glelland  et  al.  541 

of  the  same  degree  of  cautioD,  prudenoe  and  foreBight  whioh 
a  man  of  ordinary  prudence  would  have  exercised  if  placed 
in  the  same  ciroumstances  as  the  plaintiffs  were  placed. 

9.  ''If  the  plaintiffs,  on  reaching  the  Arkansas  crossing, 
or  at  any  other  point  of  their  route  before  having  incurred 
risk  of  the  injury  and  damage  of  which  they  complain^ 
were  informed  that  the  road  by  whioh  they  must  proceed  to 
Arbnckle  was  then  thronged  with  herds  of  Ttdxas  cattle,  or 
that  it  was  the  traU  or  road  by  which  such  herds  were  usually 
driven,  if  they  then  knew  the  risk,  if  any,  to  be  incurred 
by  the  taking  their  cattle  w^n  that  road^  then,  if  a  man 
of  ordinary  prudence  would,  in  the  like  case,  in  the  same 
circumstances  in  which  plaintiffs  were  placed,  have  turned 
back,  the  plaintiffs  were  bound  to  do  so,  and  proceeding 
upon  this  course  they  assumed  the  risk  of  all  consequent 
injury  themselves,  and  the  defendants  are  not  chargeable 
therewith,  even  though  you  should  find  for  the  plaintiffs 
upon  every  other  point  in  the  case. 

10.  ^'In  considering  what  a  man  of  ordinary  prudence 
and  circumspection  would  have  done  in  the  same  circum- 
Btances,  you  will  take  into  account  the  season  of  the  year,  the 
distance  which  plaintiffs  had  traveled  when  first  informed 
that  the  road  by  which  they  must  travel  to  Arbuckle  was 
the  trail  usually  traveled  by  Texas  cattle,  the  distance  they 
still  had  to  go,  the  person  from  whom  the  information  in 
question,  if  any,  came,  whether  he  was  an  acquaintance  of 
the  plaintiffs,  or  either  of  them,  or  not,  whether  he  did  or 
did  not  profess  to  have  come  over  the  road,  whether  the 
plaintiffs  had  or  had  not  then  incurred  any  risk  of  the  ii\]u- 
ries  said  to  have  resulted  afterward,  whether  plaintiffs  turn- 
ing back  to  Harker  must  have  traveled  by  a  road  usually 
pursued  by  Texas  cattle,  or  might  have  avoided  the  trail  of 
such  cattle.  If,  upon  considering  the  testimony  touching 
these  matters,  and  all  other  testimony  touching  this  ques- 
tion, you  are  of  opinion  that  a  man  of  ordinary  prudence 
and  circumspection,  placed  in  the  same  circumstances,  would 
have  turned  back,  then  you  should  find  the  defendants  not 
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guilty,  otherwise  you  will  find  them  guilty,  provided  you 
find  for  the  plaintiffs  upon  other  points  in  this  case. 

11.  "  If  you  find  for  the  plaintiffs,  you  will  assess  -and 
report  to  the  court  the  amount  of  damages  sustained  by  the 
plaintiffs  by  reason  of  the  wrong  complained  of. 

12.  ^^  If  the  plaintiffs'  cattle  sickened  and  died,  and  their 
sickness  and  death  is  attributable  to  the  former  presence  of 
Texas  cattle  upon  the  same  trail,  you  may  allow  to  the 
plaintiffs  the  reasonable  value  of  such  cattle  at  the  time  of 
tlie^loss.  If  the  plaintiffs  were  from  the  same  cause  delayed 
and  hindered  in  their  journey  and  so  were  put  to  an  expense 
in  the  employing  and  boarding  of  their  servants  which  they 
would  not  otherwise  have  incurred,  you  may  allow  them 
for  this.  K,  also,  they  expended  money  or  transferred  and 
racchanged  other  property  for  cattle  in  the  Indian  nation  with 
which  to  continue  their  journey,  and  owing  to  the  sparsity 
of  settlements  there,  or  the  absence  of  a  market,  the  plain* 
tiffs  were  under  necessity  to  pay  for  the  cattle  so  bought, 
more  than  the  same  were  worth,  and  if  a  man  of  ordinary 
prudence  would  have  acted  as  plaintiffs  did,  if  placed  in 
the  like  circumstances,  then  you  may  allow  the  plaintiffs 
for  the  difference  between  the  amounts  so  necessarily 
expended  in  the  purchase  of  cattle  and  the  reasonable  value 
of  such  cattle  at  the  time  of  the  purchase  thereof." 

The  jury  returned  a  verdict  for  $7,768,  and  a  motion  for 
a  new  trial  having  been  denied,  defendants  appealed. 

Messrs.  Charles  &  Phelps,  for  appellants. 

Messrs.  Belden  &  Powers,  for  appellees. 

Belfobd,  J.  A  misrepresentation  to  be  material  must 
be  in  respect  of  an  ascertainable  fact,  as  distinguished  from 
a  mere  matter  of  opinion.  To  be  binding,  it  must  not  only 
be  material,  but  it  must  be  a  determining  ground  of  the 
transaction ;  both  facts  must  concur,  there  must  be  false 
and  material  representations,  and  the  party  seeking  relief 
should  have  acted  upon  the  faith  and  credit  of  such  repre- 
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sentations.  It  is  not,  however,  necessary  that  the  represen- 
tation should  have  been  the  sole  cause  of  the  transaction. 
It  is  enough  that  it  may  have  constituted  a  material 
inducement. 

An  intention  to  deceive  being  a  necessary  element  or 
ingredient  of  fraud,  a  false  representation  does  not  amount 
to  a  fraud  at  law,  unless  it  be  with  a  fraudulent  intent. 
If  a  man  says  what  is  false  within  his  knowledge,  or  what 
he  has  no  reasonable  ground  for  believing  to  be  true,  and 
makes  the  representation  with  the  view  to  induce  another 
to  act  upon  it,  who  does  so  accordingly  to  his  prejudice, 
the  law  imputes  to  him  a  fraudulent  intent,  although  he 
may  not  have  been  inrtigated  by  a  morally  bad  motive. 
Kerr  on  Fraud  and  Mistakes,  54,  56.  It  is  averred  in  the 
declaration,  that  to  induce  the  appellees  to  enter  into  the 
contract  for  the  conveyance  of  freight  for  the  appellants, 
from  Fort  Harker,  in  the  State  of  Kansas,  to  Fort  Arbuckle, 
in  the  Indian  territory,  the  appellants  did  falsely,  fraud- 
ulently, and  deceitfully  represent  that  the  road^  some- 
times called  the  Ghisholm  trail,  leading  from  Fort  Harker 
to  Fort  Arbuckle,  and  over  which  freight  from  one  place  to 
the  other  would  naturally  pass,  was  not  a  road  over  which 
"  Texas  cattle,"  or  diseased  cattle  of  any  kind,  had  ever 
passed  or  been  driven,  and  that  the  road  was  entirely  free 
from  all  infectious  disease  to  cattle,  and  was  a  good  and 
safe  road  to  the  lives  and  health  of  cattle  to  travel  upon, 
and  transport  freight  upon,  with  ox  teams.  Whereas,  in 
truth  and  fact,  it  was  not  so,  etc.  It  is  further  averred,  that 
tlie  appellants,  when  making  these  representations,  knew 
them  to  be  false.  That  the  appellees  were  ignorant,  and 
had  no  means  of  ascertaining  the  fact,  but  relied  wholly 
upon  such  representations,  etc.,  whereby  the  damage  com- 
plained of,  occurred,  etc. 

The  record  shows  that  the  facts  represented  to  be  as  above 
set  forth  were  claimed  to  be  within  the  actual  knowledge 
of  the  party  making  such  representations.  It  is  strenuously 
insisted  upon,  by  the  counsel  for  the  appellant,  that  it  is 
»»"cessary  to  a  recovery  that  the  appellees  should  show 
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that  the  defendants,  when  making  the  representations, 
knew  them  to  be  false,  or  in  other  words,  that  an  intent  to 
deceive  must  be  established  by  positive  proof. 

In  regard  to  representations  generally,  I  conceive  it  to  be 
necessary  for  the  party  relying  on  the  representations  to 
show  not  only  that  they  are  false,  but  that  the  party  mak- 
ing the  same  knew  them  to  be  false.  But  when  one  has 
made  a  representation  positively,  or  professing  to  speak  as 
of  his  own  knowledge  on  the  subject,  the  intentional  false- 
hood is  disclosed,  and  the  intention  to  deceive  is  also  inferred, 
or  at  all  events,  this  is  so  when  the  matters  falsely  repre- 
sented are  peculiarly  within  the  knowledge  of  the  party 
making  them,  and  are  not  known  ft)  the  party  to  whom  they 
are  made.  In  such  a  case,  the  proof  would  seem  to  be 
complete  when  it  was  shown  that  the  defendants  made  the 
representations  ;  that  they  were  made  to  induce  plaintiffs  to' 
fnter  into  the  contract;  that,  relying  upon  the  same, 
they  did  enter  into  the  contract ;  that  the  representations 
were  fi^lse  ;  that  the  plaintiffs*  sustained  damage,  and  that 
such  damage  was  occasioned  by  reason  of  the  falsify  of 
such  representations.  Shark  v.  Mayer^  etc.y  40  Barb.  366; 
Hilliard  on  Rem.  Torts,  289;  Bennett  v.  Judaon,  21^.  Y. 
288 ;  Marsh  v.  FdUcer^  40  id.  662;  Meyer  v.  AmidoTi^  46  id. 
169  ;  Oraig  v.  Ward^  86  Barb.  878 ;  Hazard  v.  Inoin^  18 
Pick.  108;  Hammd  v.  Emerson^  27  Me.  326;  Stone  v. 
Dery,  4  Mete.  166 ;  Lohdeli  v.  Baker^  1  id.  200. 

It  is  further  insisted  that,  by  proper  diligence,  the  appel- 
lees could  have  ascertained  the  tioith  or  falsity  of  the  rep- 
resentations, before  entering  upon  the  contract  When  the 
means  of  knowledge  are  at  hand,  and  equally  available  to 
both  parties,  and  the  subject  about  which  the  representa- 
tions are  made  is  open  to  their  inspection,  if  the  party  to 
whom  the  representations  are  made  does  not  avail  himself 
of  these  means  and  opportunities,  he  will  not  be  heard  to 
say  that  he  has  been  deceived  by  the  misrepresentations. 
If,  having  t-.>  es,  he  will  not  see  matters  directly  before  them, 
he  will  not  be  entitled  to  favorable  consideration  when  he 
complains  that  he  has  suffered  from  his  own  voluntary 
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blindness,  and  been  misled  bj  ovenconfidence  in  the  state- 
ments of  another.  Bat  we  do  not  think  the  case  at  bar  is 
of  snch  a  character.  The  record  shows  that  the  represen- 
tations were  made  at  Sheridan,  and  that  the  Chisholm  trail 
was  a  yeiy  considerable  distance  therefrom.  Inspection  of 
this  road  was  not  possible  withont  a  long  jonrney  being 
made  for  that  purpose,  and  certainly  the  law  wonld  not 
devolve  snch  a  dn^.  Besides,  this  trail  was  through  a 
wild  and  uninhabited  tract  If  the  subject  is  a  road  not  in 
the  country  where  the  representations  are  made,  and  such 
representations  are  made  as  within  the  knowledge  of  the 
party  making  them,  such  person  should  not  be  heard  to  say 
that  another  might  have  known  the  truth  by  proper  inquiry, 
and  under  suck  circumstances,  the  argument  is  the  stronger 
that  reliance  has  been  placed  on  the  representations. 

No  man  should  be  allowed  to  complain  that  another  has 
relied  too  implicitly  on  the  truth  of  what  he  himself  stated. 
Kerr  on  Fraud  and  Mistakes,  79,  80,  81 ;  JBoyce^s  Mx?t  v. 
Chrwndyy  8  Pet  218 ;  ReyneU  v.  Sprye,  1  D.,  M.  &  G.  660. 
Indeed,  it  is  laid  down  in  all  of  the  above  authorities,  that 
a  man  to  whom  a  particular  and  distinct  representation  has 
been  made  is  entitled  to  rely  on  the  representation,  and 
need  not  make  any  further  inquiry.  He  is  not  bound  to 
inquire,  unless  something  has  happened  to  excite  suspicion, 
or  unless  there  is  something  in  the  case,  or  in  the  terms  of 
the  representation,  to  put  him  on  inquiry.  Mr.  Justice 
JoHNSOK,  in  delivering  the  opinion  of  the  supreme  court  in 
the  case  above  cited,  says :  ^^  It  is  said  that  it  ought  to  have 
put  him  on  inquiry,  but  he  was  in  possession  of  Mr.  Boyce's 
positive  assurance  to  the  contrary,  and-  had  a  right  to  rely 
upon  that  assurance,  without  inquiry."  And  Mr.  Kerr, 
speaking  to  the  same  point,  says  :  ^^  However  negligent  the 
I^y  may  have  been  to  whom  the  incorrect  statement  has 
been  made,  yet  that  is  a  matter  affording  no  ground  of 
defense  to  the  other."    See  Reynell  v.  Sprye^  supra. 

The  court  allowed  the  plaintiff  to  introduce  in  evidence 
the  conversation  which  accompanied  the  making  of  the 
contract,  and  this  is  assigned  for  error.  When  the  grava- 
VoL.  n.—  69 


Digitized  by 


Google 


546 


Sei^lak  et  al.  v.  Clkllawd  et  al.        [Feb.  Tm 


men  of  an  action  is^  fraud  in  inducing  the  plaintiff  to 
enter  into  a  contract,  the  rule  does  not  apply  that  anterior 
and  accompanying  stipulations  and  representations  are 
merged  in  the  contract ;  but  they  may  be  proved  by  parol 
evidence.  Hilliard  on  Remedy  for  Torts,  490 ;  Koop  v. 
Horsley,  41  Barb.  454  ;  Barik  v.  Kennedy^  17  Wall.  24 ; 
Eastman  v.  Bennett^  6  Wis.  282.  Objection  is  also  taken  to 
the  admission  of  parol  evidence  to  prove  the  contents  of  the 
written  contract  pertaining  to  the  transportation  of  the 
freight.  It  appears  that  this  contract  was  destroyed  by  the 
consent  of  Clelland  and  Kellog.  It  was  a  destniction  effected 
by  their  joint  labors. 

It  is  insisted  that  a  party  seeking  to  make  secondary  proof 
of  the  contents  of  writing  which  he  has  voluntarily  destroyed, 
or  to  the  destruction  of  which  he  has  assented,  or  in  which 
he  has  participated,  must  first,  by  legal  evidence,  repel  all 
inference  of  fraudulent  purpose.  Such,  indeed,  is  the  rule. 
We  think,  however,  that  the  evidence  repels  such  infer- 
ence. While  the  rule  is  a  salutary  one,  yet  it  should  be 
so  applied  as  to  promote  the  ends  of  justice.  When  no 
suspicion  attaches  that  the  paper  has  been  fraudulently 
destroyed,  and  the  paper  is  of  that  description  that  no 
doubt  can  arise  as  to  the  proof  of  its  contents,  there  can  be 
no  danger  in  admitting  secondary  evidence.  The  reasons 
which  Lord  Coke  assigns  for  requiring  the  production  of 
the  original  are — 

1.  To  enable  the  court  to  give  aright  construction  to  H 
from  the  words. 

2.  To  see  that  there  are  no  material  erasures  or  interlinea- 
tions. 

3.  That  any  condition,  limitation  or  power  of  revocation 
may  be  seen.  Renner  v.  Bank^  etc.^  9  Wheat  597;  Blake 
V.  Flashy  44  111.  804.  It  is  not  the  written  contract  to  trans- 
port the  freight  which  is  the  gist  or  gravamen  of  the  action, 
but  the  representation  as  to  the  character  of  the  road.  Mr. 
Kerr,  page  69  of  the  work  above  cited,  says : 

''  A  representation  is  not  a  part  of  the  written  instrument, 
bu*^  is  collateral  to  it  and  entirely  independent  of  if     It 
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wooldt  therefore,  seem  to  me  that,  when  the  action  rests  on 
tbe  &l8e  representation,  the  same  striotores  should  not 
apply  to  the  proof  of  the  written  contract  as  when  the  writ- 
ten contract  is  itself  the  foundation  of  the  action.  Be  tiuis 
M  it  may,  we  think  the  court,  under  the  proof  adduced  as 
to  the  circumstances  attending  the  destruction  of  the  written 
iostrument,  committed  no  error  in  receiving  parol  evidence 
as  to  its  contents.  Clelland  positively  denies  that  any  bad 
fiuth  was  used  in  procuring  the  destruction  of  the  instru* 
ment,  and  Kellog  discloses  none*  During  the  progress  of 
tbe  trial  the  plaintiffs  were  permitted  by  the  court  to  file  an 
amended  declaration.  The  original  declaration  charged  that 
John  P.  Sellar,  Edward  P.  Kellog,  Manuel  Otero,  Charles 
B.  Morehead,  Eugene  B,  Allen,  David  W.  Powers,  James 
Powers,  David  B,  Powers,  Henry  L.  Newman  and  Peroival 
Q.  Lowe,  were  partners,  and  that  Kellog,  on  behalf  of  them 
88  well  as  of  himself,  made  the  representations  complained 
oi.  The  amended  declaration. omitted  the  names  of  all  the 
defendants  except  Sellar  and  Kellog.  The  cause  of  action 
in  the  amended  declaration  was  the  same  as  that  set  forth 
m  the  original.  The  appellants  insist  that  the  court  erred 
in  permitting  the  amendment,  and  that,  upon  the  failure  to 
show  that  all  the  defendants  named  in  the  original  declara- 
tion were  partners,  it  should  have  sustained  the  motion  made 
for  a  nonsuit  Our  statute  on  the  subject  of  variances  and 
amendments  is  taken  from  the  statutes  of  Indiana,  and  I 
have  carefully  examined  the  decisions  of  that  court  to  ascer- 
tain what  construction  they  have  placed  upon  it,  and  with 
the  following  result :  The  granting  of  leave  to  amend  the 
pleadings  while  a  cause  is  on  trial  is  a  matter  within  the 
sound  discretion  of  the  court,  and  unless  it  appears  that  the 
discretion  has  been  improperly  exercised,  the  supreme 
court  will  not  notice  the  ruling.  VoUy  v.  Hfevjferty  17 
Ind.  187.  Amendments  may  be  made  in  the  complaint  with 
the  leave  of  the  court  after  trial  begun,  if  the  amendment 
does  not  add  a  new  cause  of  action  so  as  to  injure  the 
defendants.  Landlff'a  Adrn'rv.  I>urham^2\  Ind.  232.  An 
amendment  of  a  complaint  by  leave  of  the  court,  pending 
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a  trial,  if  the  amendment  added  nothing  to  the  material 
averments  of  the  complaint,  could  not  be  a  fatal  error,  nor  in 
such  case  could  the  failure  to  reswear  the  jury  after  such 
amendment.     Crassen  v,  Swordandy  22  Ind.  427. 

The  great  object  of  a  trial  is  to  secure  justice  to  the  parties 
engaged  in  the  suit.  Substantial  rights  should  never  be  sao- 
riiiced  to  mere  forms,  and  amendments  should  at  all  times 
be  liberally  allowed  when  they  do  not  lead  to  surprise  and 
inj  ury.  It  is  no  uncommon  thing  in  actions  of  tort  to  charge 
numerous  persons  with  the  commission  of  a  wrong  and  then 
take  judgment  against  one,  or  during  the  trial  to  enter  a 
TioUe  prosequi  as  to  some  and  proceed  against  the  rest  The 
only  substantial  change  made  by  the  amended  declaration 
is  in  the  number  of  parties.  The  cause  of  action  remains  the 
same.  In  the  original  declaration  Kellog  is  charged  with 
having  made  the  representations,  and  it  is  so  charged  in  the 
amended  declaration.  The  plea  of  not  guilty,  the  only  plea 
to  the  action,  was  filed,  and  it  was  not  necessary  to  file  it 
again.  There  it  stood  for  the  defendants'  benefit,  under 
which  they  could  give  any  conceivable  matter  of  defense, 
and  which  the  record  shows  they  did.  Eamts  v.  Morgan^ 
87  m.  272. 

There  is  no  pretense  that  the  amendment  in  any  manner 
prevented  the  defendant  from  making  his  defense,  and  when 
it  appears  that  he  suffered  no  injury,  he  should  not  be  heard 
to  complain.  It  is  a  well-settled  rule  in  equity  practice  that 
when  a  suit  has  been  instituted  for  the  purpose  of  setting 
aside  a  transaction  on  the  ground  of  fraud,  the  bill  will  not 
be  suffered  to  fail  because  the  complainant  has  incorrectly 
and  untimely  alleged  a  third  person  to  have  been  a  partici- 
pator and  joint  actor  in  the  fraud.  Kerr  on  Frauds,  etc.,  p. 
882 ;  BeyneU  v.  Sprye^  swpra.  The  same  just  principle 
should  find  a  lodgment  and  recognition  in  a  court  of  law, 
especially  when  we  have  statutes  so  broad  as  those  on  the 
subject  of  amendments  and  practice.  See  acts  of  1872,  p. 
118  and  99. 

We  are,  therefore,  of  the  opinion  that  the  court  committed 
no  error  in  allowing  the  amendment. 
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It  is  claimed  by  the  appellants  that,  had  the  appellees 
exercised  reasonable  care  when  they  found  that  Texas  cattle 
were  traveling  the  Chisholm  trail,  the  injury  would  not  have 
happened;  that  it  was  the  duty  of  the  appellees  to  retrace 
their  steps,  etc. 

Even  when  false  representations  have  been  made,  the  party 
to  whom  they  are  made  is  not  justified  in  continuing  his 
reliance  upon  them  when  the  evidence  of  their  falsity  stares 
him  in  the  face,  unless  it  should  appear  that  to  retract  is  as 
dangerous  as  to  advance.  When  it  became  known  to  appel- 
lees that  the  representations  made  by  Kellog  were  false,  tiiey 
were  fully  one-third  of  the  way  on  their  journey  to  Port 
Arbuckle.  The  distance  from  Fort  Harker,  the  place  of 
starting,  to  the  Arkansas  river,  is  one  hundred  miles.  The 
Texas  cattle  were  met  while  crossing  this  river,  and  at  this 
point  Clelland  gained  his  knowledge  that  Kellog  had  mis- 
represented the  fact,  and  misstated  the  true  condition  of  the 
road.  He  was  then  in  the  midst  of  the  perii,  and  in  the 
exercise  of  due  prudence  he  had  a  right  to  weigh  the  prob- 
able danger  of  moving  forward  or  backward.  He  may  have 
been  at  fault  in  his  judgment  when  he  concluded  to  go  for^ 
ward,  but  if  he  acted  as  an  ordinary  prudent  man  would  act 
under  such  circumstances,  his  conduct  must  be  regarded  as 
blameless.  The  question  was  fairly  left  to  the  jury,  by  in- 
structions which  are  not  open  to  censure,  and  the  jury  hav- 
ing resolved  the  points  against  the  appellants,  we  must  abide 
their  finding. 

A  more  difficult  question  is  presented  on  the  subject  of 
the  true  rule  of  damages  in  such  cases.  No  uniform  test  or 
rigid  rule  fixes  the  extent  of  compensation  in  actions  in  the 
nature,  either  of  trespass  or  case  for  injuries  to  property. 
Biflerent  measures  of  redress  may  be  obtained  for  the  same 
iiyury,  under  different  circumstances.  What  is  compensa- 
tion to  the  defendant ;  what  would  make  his  loss  good  to 
him  under  the  situation,  under  which  he  was  placed  at  the 
time  the  inj  ury  occurred  ?  is  the  inquiry  ;  and  in  determining 
it,  all  material  and  relevant  circumstances  should  be  con- 
sidered.   Sedg.  on  Damages,  6th  ed.,  n.  2,  p.  553. 
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At  the  point  where  the  cattle  died,  there  was  no  market 
and  their  value  at  that  point  could  not  be  determined 
Fort  Sill/distant  some  seventy  miles,  was  the  nearest  poini 
but  it  does  not  appear  that  there  was  any  market  for  Amer 
ican  cattle  at  that  point,  Ellsworth  was  distant  two  hue 
dred  and  twenty-five  miles  from  the  point  the  cattle  died 
and  it  appears,  from  the  evidence,  that  no  American  cattl 
were  being  sold  there  in  August.  Some  were  sold  in  Octc 
ber.  Salina  is  twenty  miles  east  of  Ellsworth,  and  thi 
appears  to  be  the  only  point  where  there  was  a  market  a 
the  time  the  cattle  died.  The  court  allowed  evidence  as  t 
the  value  of  American  cattle  at  this  latter  point,  and  this  i 
complained  of.  We  think  the  admission  of  this  evideno 
was  correct,  and  fully  within  the  rule  laid  down  in  QregoT\ 
v.  McDarreUj  8  Wend.  435 ;  Dana  v.  Fdd&r,  2  Kern.  40 
Berry  v.  Dwinal^  44  Me.  267;  Dtubois  v.  Olovb^  B 
Penn.  St.  238 ;  Savercool  v.  FarweU,  17  Mich.  308. 

In  Dturst  v.  Burton^  47  N.  Y.  175,  it  is  held  that  a  reasoD 
able  range  of  time  is  allowed,  in  which  to  average  the  pric 
(3  Hill,  333),  so  the  price  at  other  places  may  be  shown,  unde 
some  circumstances,  for  the  purpose  of  proving  the  valu 
at  the  designated  place.  22  Barb.  154.  ^^And  to  som 
extent,"  the  court  says:  "This  class  of  evidence  is  withi 
the  discretion  of  the  court." 

The  price  at  Salina  was  necessarily  some  guide  to  a  detei 
mination  of  the  value  at  the  point  where  the  cattle  died 
and,  therefore,  receivable ;  so  also,  the  price  of  cattle  at  Elh 
worth  in  October  and  November. 

On  the  subject  of  damages,  the  court  gave  the  jury  th 
following  instruction:  "If  the  plaintiffs'  cattle  sickenei 
and  died,  and  their  sickness  and  death  are  attributable  t 
the  former  presence  of  Texas  cattle  upon  the  same  trail 
you  may  allow  to  the  plaintiffs  the  reasonable  value  of  sue! 
cattle,  at  the  time  of  the  loss.  If  plaintiffs  were,  from  th 
same  cause,  delayed  and  hindered  in  their  journey,  and  s 
were  put  to  expense  in  employing  and  boarding  of  thei 
servants,  which  they  would  not  otherwise  have  incuri^d,  yo 
may  allow  them  for  this.     If,  also,  they  expended  monej 
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or  transferred  and  exchanged  other  property  for  cattle  in 
the  Indian  nation,  \f  ith  which  to  continue  their  journey, 
and  owing  to  the  sparsity  of  settlements  there,  or  the 
absence  of  a  market,  the  plaintiffs  were  under  the  necessity 
to  pay  for  the  cattle  so  bought,  more  than  the  same  were 
worth,  and  if  a  man  of  ordinary  prudence  would  have 
acted  as  plaintiffs  did,  if  placed  in  the  like  circumstances, 
then  you  may  allow  the  plaintiffs  for  the  difference  between 
the  amount  so  necessarily  expended  in  the  purchase  of  cat- 
tie,  and  the  reascmable  value  of  such  cattle  at  the  time 
of  the  purchase  thereof.'' 

The  recovery  of  consequential  damages  in  actions  for 
torts  is  not  subject  to  the  same  limitations  that  are  applied 
to  actions  of  contract.  In  the  former  class  of  cases  the 
question  ifl,  not  whether  the  daYnage  entered  into  the  oonsid* 
eration  of  the  parties  in  advance,  but  simply  whether  it  is 
fairly  and  directly  the  result  of  the  injurious  act.  The 
plaintiff  would  not  only  be  entitled  to  recover  the  reason- 
able value  of  the  cattle  that  died,  but  also  the  value  of  his 
care,  attention,  and  expense  in  attempting  to  preserve  them. 
If,  in  order  to  remove  his  wagons  and  freight  from  the  place 
they  were  left,  by  reason  of  the  death  of  the  cattle,  to  Port* 
Arbuckle,  the  point  of  destination,  or  to  Fort  Harker,  the 
point  of  starting,  it  was  necessary  to  buy  other  cattle,  and 
if,  owing  to  the  absence  of  a  market,  he  was  compelled  to 
pay  a  higher  price  than  would  have  been  necessary  at  a 
marketable  point,  and  these  results  sprung  from  the  orig* 
inal  illegal  acts  of  the  defendants,  then  the  difference  in  value 
would  seem  to  be  a  legitimate  subject  of  damage.  To  lay 
down  any  other  rule  would  deprive  the  plaintiffs  of  that 
measure  of  indemnity  and  compensation  which  the  law 
constantly  attempts  to  afford  the  injured-  Wentz  v.  Morri- 
S(m,  17  Tex.  373. 

It  would,  therefore,  seem  that  the  instruction  is  not  open 
to  objection.  After  "the  defendants  had  closed  their  case, 
the  court  permitted  the  plaintiffs  to  introduce  witnesses  to 
establish  the  value  of  the  cattle  lost  by  the  plaintiffs,  and 
this  is  assigned  for  error.    The  objection  is  one  as  to  time. 
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and  not  as  to  pertinency.  The  evidence  would  have  bee 
admissible  if  offered  before  plaintiffs  closed  their  case.  It 
introduction  afterward  was  a  matter  of  discretion,  and  i 
not  assignable  for  error.  It  is  a  practice,  however,  tha 
should  not  be  greatly  encouraged.  The  defendants  aske< 
the  court  to  instruct  the  jury  that  if,  after  the  plaintiffs 
return  from  Fort  Arbuckle,  the  contract  mentioned  in  th< 
declaration  was  destroyed,  and  the  plaintiffs  released  fron 
its  further  fulfillment,  and  that  such  destruction  of  Bai< 
contract  and  release  therefrom  was  so  made  in  considera 
tion  of  the  losses  sustained  by  the  plaintiff,  then  the  jar] 
should  find  for  the  defendants. 

This  instruction  the  court  declined  to  give.  We  hav< 
carefully  examined  the  evidence  on  this  subject  of  release 
and  find  nothing  on  which  this  instruction  could  rest  A 
question  has  suggested  itself  to  us,  as  to  the  joint  liability 
of  the  defendants,  but  inasmuch  as  it  was  not  raised  in  tb 
court  below,  nor  included  in  the  assignment  of  errors  ii 
this  court,  nor  mentioned  in  the  argument  of  appellants 
counsel,  we  have  declined  to  consider  it.  Moril  v.  Derby 
34  Vt.  449,  450 ;  Rarru  v.  Plant  &  Co.,  31  Ala.  644. 

It  appearing  that  the  case  has  been  fairly  tried  on  it 
merits,  that  the  law  was  fiairly  applied,  and  no  cansi 
appearing  why  the  judgment  should  be  disturbed,  it  ii 
accordingly  Affirmed. 

EviDRNCK— Ordkr  OF  PUTTING  IN.  —  It  Is  a  matter  of  discretion  with  the  cotirt  whethei 
evidence  on  part  of  the  plaintiff  which  should  have  been  put  in  in  the  first  instance  shall  IM 
received  after  the  defendants  have  closed  their  case:   Wyatt  v.  Freeman,  A  Colo*  16. 


Daniels  et  al.  v.  The  City  of  Denver. 

Practice—  of  the  manner  of  tendering  etaeeptUnu.  It  \b  not  snfflelent  to  fill 
a  bill  of  exceptions  in  the  office  of  the  clerk  of  the  court,  within  the  tinu 
aUowed  for  tendering  the  same.  It  mast  be  presented  to  tho  Judge  whi 
presided  at  the  trial. 

3rror  to  District  0<mrt,  Arapahoe  County. 

The  issue  joined  in  the  court  below  was  tried  at  tlu 
April  term,  1874,  and  time  was  given  to  tender  a  bill  of 
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cceptions.  At  the  expiration  of  the  time  allowed  for  this 
urpose,  and  for  some  time  previous,  the  judge  of  the 
ourt  was  in  Park,  holding  the  term  of  the  district  court 
f  that  county.  On  the  day  preceding  the  expiration  of 
lie  rule,  the  plaintiff  in  error  deposited  the  bill  of  excep* 
ions  in  the  office  of  the  clerk  of  the  court,  and  the  bill  was 
nbsequently  allowed  and  sealed. 

Pattxbsoit,  for  defendant  in  error,  now  moves  to  strike 
he  bill  of  exceptions  from  the  record. 

N.  Hasbisok  and  E.  L.  Smith,  contra. 

WxLLS,  J.  We  are  all  agreed  that  the  absence  of  the 
adge  from  the  county  was  no  excuse  for  the  omission  to 
snder  the  bill  of  exceptions  within  the  day  limited. 
Whatever  rule  shall  be  prescribed  must  be  a  general 
ne.  To  allow  the  excuse  which  is  set  up  here  would,  as 
)  those  counties  in  which  the  court  sits  bat  once,  annually, 
Btve  the  effect  to  enable  parties  to  defer  the  settlement  of 
le  bill  of  exceptions  beyond  all  memory  of  the  occurrence 
rthetriaL 

Motion  sustain^. 


Ex  parte :  In  the  matter  of  Samuel  E.  Bbowkb. 

TOBHXTB  AT  LAW  —  ofthe  TWMdy  ffvoen  by  staiuU  ogainH  them,  A  proceed- 
ing  against  an  attorney  at  law  under  B.  S.  66,  for  failing  or  refusing  to  paj 
orer  monej  bj  him  receiyed  in  his  office  as  an  attorney,  is  designed  to  afford 
a  remedy  to  the  creditor  to  collect  the  money  from  the  attorney. 

ho  may  rdieve  them  from  disability.  The  court  has  power  to  relieve  from  a 
Judgment  disbarring  an  attorney  at  law  for  failure  to  pay  over  money  to 
the  party  entitled  thereto,  but  will  not  do  so  until  after  payment  has  been 
made  to  the  creditor  of  the  money  improperly  withheld  by  the  attorney. 

'the  effect  of  pardon  in  etteh  ease.  Under  the  organic  act  the  power  of  the 
governor  to  grant  pardons  for  offenses  against  the  laws  of  the  Territory 
does  not  extend  to  such  case,  for,  although  he  may  pardon  a  public  offense, 
he  cannot  deprive  a  suitor  of  his  remedy. 
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Oiii  the  Ist  day  of  April,  A.  D.  1874,  and  at  tliePebniarj 
terra  in  that  year,  Francis  M.  Piper  preferred  charge 
against  Samuel  E.  Browne,  Esq.,  an  attorney  of  this  court 
for  a  failure  to  pay  over  to  him  the  sum  of  $400,  collecte< 
by  said  Browne  as  the  attorney  of  said  Piper,  from  tb 
Kansas  Pacilic  Railway  Company.  Other  charges  wer 
embraced  in  the  petition  which  it  is  unnecessary  to  notice 
Upon  this  an  order  was  entered  requiring  the  respondent,  a 
the  July  sitting  of  the  court,  to  show  cause  why  his  nam 
should  not  be  stricken  from  the  roll  of  attorneys,  and  upoi 
a  hearing  in  July  the  respondent  was  convicted  of  withhold 
ing  money  from  said  Piper,  after  demand  therefor,  contrar 
to  R.  S.  66,  and  the  court  ordered  that  his  name  be  strickei 
from  the  roll  of  attorneys. 

At  this  term  Mr.  Browne  presented  his  petition  to  b 
restored  to  his  privilege  as  an  attorney,  upon  the  gronm 
that  he  had  received  unconditional  pardou,  as  stated  in  th 
opinion  of  Mr.  Justice  Wells.  The  instrument  issued  b; 
the  governor  was  in  terms  as  alleged  by  the  petitioner. 

The  chief-justice  concurred  in  the  result  only. 

Mr.  Justice  Bslfobd  concurred  in  the  opinion  of  Justic 
Wells. 

Wells,  J.  Samuel  E.  Browne  was  disbarred  at  the  Julj 
sitting  of  the  court,  and  now  applies  to  be  reinstated.  Hi 
petition  sets  forth  that  on  the  5th  day  of  August,  Ed  war 
M.  McCook,  then  governor  of  the  Territory,  granted  to  hii 
unconditional  pardon,  whereby,  it  is  averred,  "  petition e 
was  restored  to  all  civil  rights  forfeited  by  him  in  consc 
quence  of  the  judgment  of  this  honorable  court'*  The  pai 
don,  an  exemplification  of  which  is  filed  with  the  petition 
recites  that  the  petitioner  was  found  guilty  of  misconduc 
in  his  office  as  an  attorney.  What  particular  misconduc 
was  imputed  is  not  set  forth,  and  probably  this  ought  to  b 
shown.  We  conceive  that  there  may  be  misconduct  in  th 
profession,  for  which  an  attorney  may  be  expelled,  an( 
which,  nevertheless,  not  beiDg  an  offense  against  any  publi 
law,  would  not  be  relieved  by  pardon. 
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Inasmuoh,  however,  as  the  judgment  of  expulsion  was 
iven  in  this  court,  and  the  whole  record  is  before  us,  we 
riU  judicially  notice  that  the  misconduct  alleged  against  the 
etitioner,  to  which  the  pardon. refers,  was  the  omission  to 
ay  over  money  collected  by  him  as  an  attorney,  after 
emand  made  tiierefor  by  his  client ;  that  the  proceeding 
as  at  the  instance  of  the  injured  party,  and  in  pursuance 
f  sec  6,  chap.  7,  Rev.  Stat.,  hereafter  quoted. 
The  misconduct  imputed  to  the  petitioner  may,  therefore, 
9  considered  in  the  light  of  a  contempt,  as  tending  to  bring 
le  courts  themselves  into  public  dishonor.  4  Bl.  Com.  284. 
onsidered  solely  in  this  light,  the  offense  was  clearly  within 
le  scope  of  executive  clemency.  What  the  result  may  be 
we  cjoneider  the  conviction  as  exhibiting  a  moral  delin- 
lency,  unfitting  the  offender  from  further  exercising  the 
iQctions  of  an  attorney,  I  do  not  propose  to  consider. 
But  the  petitioner's  misconduct  inv(^ved  not  only  the  pub- 
3  offense,  but  a  private  injury  also,  and  in  the  view  which 
majority  of  the  court  have  adopted,  the  proceeding  in  which 
e  judgment  of  exclusion  was  given  was  in  the  nature  of  a 
medy  to  the  individual  for  the  redress  of  this  injury.  The 
fitute  under  which  the  proceeding  was  had. is  as  follows  : 
**8ec.  6.  In  all  cases  where  an  attorney  of  any  court  of 
is  Territory,  or  solicitor  in  chancery,  shall  have  receivedt 
'  may  hereafter  receive,  in  his  said  office  of  attorney  or 
licitor,  in  the  course  of  collection  or  settlement  of  any 
aim  left  with  him  for  ooUeation  or  settlement,  any  money 
other  property  belonging  to  any  client,  and  shall,  upon 
imand  made,  and  a  tender  of  his  reasonable  fees  and  ex- 
mses,  refuse  or  neglect  to  pay  over  or  deliver  the  same  to 
e  said  client,  or  to  any  person  duly  authorized  to  receive 
e  same,  it  shall  be  lawful  for  any  person  interested  to  apply 
the  stipreme  court  of  this  Territory  for  a  rule  upon  the 
id  attorney  or  solicitor,  to  show  cause,  at  a  time  fixed  by 
e  said  o6urt,  why  the  name  of  said  attorney  or  solicitor 
ould  not  be  stricken  from  the  roll,  a  copy  of  which  rule 
ill  be  duly  served  upon  said  attorney  or  solicitor  at  least 
fidajs  previous  to  the  day  upon  which  said  rule  shall  be 
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made  returnable ;  and  if,  upon  the  return  of  said  rule,  it 
shall  be  made  to  appear  to  the  said  court  that  such  attorney 
or  solicitor  has  improperly  neglected,  or  refused  to  pay  over 
or  deliver  said  money  or  property,  so  demanded  as  afore- 
said, it  shall  be  the  duty  of  the  said  court  to  direct  that  the 
name  of  the  said  attorney  or  solicitor  be  stricken  from  the 
roll  of  attorneys  in  said  court. 

"  Sec,  7.  Every  attorney,  before  his  name  is  stricken  off  the 
roll,  shall  receive  a  written  notice  from  the  clerk  of  the 
supreme  court,  stating  distinctly  the  grounds  of  complaint^ 
or  the  charges  exhibited  against  him,  and  he  shall,  after 
such  notice,  be  heard  in  his  own  defense,  and  allowed 
reasonable  time  to  collect  and  prepare  testimony  for  his  jus- 
tification ;  and  any  attorney  whose  name  shall  at  any  time 
be  stricken  from  the  roll,  by  order  of  the  court  in  the  man- 
ner  aforesaid,  shall  be  considered  as  though  his  name  had 
never  been  written  thereon,  until  such  time  as  the  said  jus- 
tice in  open  court  shall  authorize  him  to  sign  or  subscribe 
the  same." 

Now  at  common  law  for  such  misconduct  as  the  petitioner 
was  convicted  of,  the  courts  might  proceed  summarily  to 
strike  the  attorney,  from  the  rolls  even  though  the  party 
injured  did  not  complain.  If  the  injured  party  complained 
of  the  wrong,  it  seems  to  have  been  customary  to  proceed 
by  attachment  Doubtless  the  power  existed  to  fine  or 
imprison,  or  to  administer  both  fine  and  imprisonment,  or 
jto  add  to  these  expulsion  from*  the  bar. 

From  the  reported  cases  which  I  have  seen,  I  infer,  that 
the  usage  was  to  commit  the  attorney  until  restitution 
made ;  but  the  courts  were  under  no  injunction  of  the  law 
to  proceed  so  far.  They  might  impose  a  mere  nominal  fine 
or  imprisonment  for  a  trifling  period,  or  they  might  prob* 
ably  dismiss  the  offender  with  a  mere  admonition,  or  the 
attachment  might,  we  conceive,  be  denied  in  the  first 
instance,  the  injured  party  being  put  to  his  action. 

But  by  this  statute  an  absolute  duty  is  imposed  to  strike 
the  name  of  the  offending  attorney  from  the  roll,  whenever 
the  person  aggrieved  by  his  delinquency  shall  apply ;  and 


Digitized  by 


Google 


1875.]  BIattbb  of  Samuel  E.  Browne.  657 

this,  as  it  seems  to  me,  is  in  the  nature  of  a  remedy  for  the 
private  wrong,  to  enable  the  client  thereby,  so  far  as  he  may, 
to  compel  restitution.  Doubtless  the  means  has,  in  many 
cases,  been  found  quite  effectual  to  the  end. 

It  may  be  objected  that  the  proceeding  authorized  may 
fail  to  realize  the  client's  demand;  that  it  does  not  direct 
itself  against  the  estate  of  the  wrong-doer,  like  the  process 
of )2./a.  most  commonly  in  use  with  us ;  but  neither  did 
the  attachment  at  common  law  in  like  cases,  nor  the  writ  of 
captM  ad  saii^aciendum.  It  may  be  further  objected 
Quit  the  statute  does  not  entitle  the  attorney  to  be  reinstated 
upon  restitution  made,  but  the  answer  to  this  is,  that  the 
contempt,  which  is  evidenced  and  established  by  the  judg- 
ment of  expulsion,  still  remains.  It  was  evidently  the  pur- 
pose of  the  legislature  to  leave  it  in  the  discretion  of  the 
court  to  determine,  upon  consideration  of  the  circumstances 
of  each  particular  case,  what  should  entitle  the  delinquent 
to  restitution  of  his  capacity  and  privilege,  as  I  should 
infer  it  was  supposed  that  this  discretion  might  be  safely 
reposed  in,  not  to  reinstate  in  any  case  until  the  private 
injury  should  be  compensated,  nor  even  then,  if  the  offense 
should  seem  to  demand  further  discipline. 

The  conclusive  answer  to  all  objections  is,  that  the  legisla- 
tnre  has  given  to  the  injured  party  the  right  to  have  a  par- 
ticnlar  judgment ;  its  purpose,  manifestly,  was  to  enable  him 
to  redress  his  own  injury,  and  not  the  public  offense ;  else 
why  should  this  severe  sentence  be  exacted  in  every  case 
witiiout  consideration  of  circumstances,  and  why,  only,  when 
the  injured  person  invokes  it  ? 

The  proceeding  given  by  the  statute  is,  therefore,  a  private 
remedy.  The  person  aggrieved,  to  whom  it  is  given,  has  a 
right  in  the  judgment.  He  is  entitled  to  have  the  offender 
excluded  from  the  exercise  of  the  function  and  privilege 
which  he  had  before  exercised,  in  accordance  with  the 
statute ;  that  is  to  say,  until  the  court  reinstates  him. 

It  remains  to  be  seen  whether  the  remedy  so  afforded  is 
within  the  scope  of  pardon. 

The  pardoning  power  is  conferred  upon  the  executive  of 
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this  Territory  in  substantially  the  same  words^  as  by  the  con 
stitution,  the  same  power  is  conferred  upon  the  president 
Organic  Act,  §  2 ;  Const,  art  2,  §  2. 

The  case  of  WellSy  exparte^  18  How.  807,  seems  to  deoide 
that  this  provision  of  the  constitution  was  intended  to  con- 
fer the  same  power  to  be  exercised  in  like  manner,  and  in 
like  cases,  as  exercised  by  the  sovereigns  of  Great  Britain. 

The  question  whether  it  lies  within  the  power  of  the 
executive  to  dispense  with  the  judgment  of  expulsion  from 
the  bar,  given  under  the  statute  before  considered,  depends, 
therefore,  upon  whether  the  pardoning  power,  as  exerciaed 
by  the  English  crown,  extended  to  like  oases,  and  the  quee* 
tion  must  be  resolved  in  the  negative, 

^^The  king  cannot,  by  any  dispensation,  release,  xmrdon, 
or  grant  whatsoever,  bar  any  right,  whether  of  entry  or 
action,  or  any  legal  interest,  benefit  or  advantage  before 
vested  in  the  subject  Hawk.  P.  C.  Lib.  2,  oh.  87,  §  34 ; 
id.,  §  39 ;  17  Vinei^s  Abr.  39,  40 ;  1  Salk.  388,  884. 

The  case  of  Rex  v.  Davis^  1  Bos.  Jk  Pul.  338,  shows 
that  the  common -law  process  of  attachment  against  the 
delinquent  attorney  in  such  case,  although  in  form  a  pro- 
ceeding for  the  contempt,  is  in  effect  but  a  civil  execution, 
and  read  in  connection  with  Eex  v.  Mytrn^  1  T.  B.  285,  and 
Rex  V.  StoJces,  1  Cowp.  136,  seems  to  establish  that  the 
offender  cannot  be  discharged  of  his  imprisonment  by  the 
king's  pardon. 

In  this  view,  the  pardon  which  is  pleaded  has  not  the 
effect  asserted  for  it,  nor  has  the  court  a  just  power  to 
restore  the  petitioner  to  the  rolls,  until  it  be  shown  that 
restitution  has  been  made  to  the  client  of  tho  moneys 
detained ;  for  Daniels  v.  OopeVj  4  McOord,  136,  is  authority 
to  show  that  by  proceeding  by  rule  the  client  has  waived  his 
action  at  law,  and  if,  therefore,  the  petitioner  shall  now  be 
reinstated,  he  will  have  lost  all  remedy. 

For  the  present,  at  least,  therefore,  the  petition  must  be 
denied. 

Hallett,  C.  J.  An  attorney  attached  for  failure  to  pay 
money  to  his  client  may  purge  himself  by  satisfying  the 
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demandy  but  this  statute  is  otherwise.  By  section  7  it  is 
provided  that  the  Judgment  of  the  court  shall  stand  until 
the  court  shall  authorize  the  attorney  again  to  subscribe  the 
roll,  and  I  do  not  perceive  that  he  may  obtain  such  permis- 
sion upon  the  payment  of  the  money  merely.  His  privilege 
as  an  attorney  may  be  restored  to  him  by  the  court  in  the 
exercise  of  a  sound  discretion,  but  he  cannot  demand  it  as 
a  matter  of  right  upon  the  payment  of  the  money  or  the 
performance  of  any  other  condition.  I  think  that  the  statute 
defines  an  act  of  professional  delinquency  which  shall  be 
regarded  as  sufficient  cause  for  depriving  an  attorney  of  his 
privil^e,  and  was  not  intended  to  give  a  remedy  for  the 
oollection  of  money.  Garland^ s  Case^  4  Wall.,  which  deter* 
mines  that  a  crime  pardoned  shall  not  be  made  a  ground  of 
excludon,  is  not  in  point.  In  the  case  at  bar  there  was  no 
crime  or  offense  against  the  criminal  laws  of  the  Territory 
committed,  and,  therefore,  there  is  nothing  upon  which  the 
pardon  can  take  effect  The  petitioner  was  adjudged  to  he 
deficient  in  probity  of  character,  and  it  would  be  absurd  to 
say  that  a  pardon  may  supply  a  quality  which  is  wanting. 
I  concur  in  the  judgment,  but  dissent  from  the  opinion  of 
the  court.*  Petition  denied. 

Attobkkys,  Suspvmsion  or.  — The  statute  providing  for  the  suspension  of  attorneys  for 
laUiir*  to  aoooont  lor  moneys  collected  was  not  adopted  to  afford  a  private  remedy  for  the 
collection  of  sach  moneys,  but  to  ^ve  to  the  court  additional  power  to  purge  the  profession  of 
unworthy  meml>er8, and  to  that  extent  the  prluclpal  case  is  modified:  FeopU  v.  SyalU,&  Oolix 


Kansas  Pacific  Railway  Co.  v.  Twombly's  Adm'x. 

PKAOTtOB'^tBhMer  aTMtion  Jdr  new  trial  map  he  continued  over  the  term, 
A  motion  for  new  trial  may  be  heard  and  determined  at  a  term  of  court 
f  ulMeqaent  to  that  in  which  the  trial  occurred. 

Whai  i»pre$e»ied  in  a  motion  for  new  trial.  Upon  overruling  a  motion  for 
new  trial  and  exception  thereto,  the  evidence  given  at  the  trial  and  the 
instructions  to  the  Jury  are  necesaary  to  a  correct  understanding  of  the 
ruling  of  the  court,  and  may  be  incorporated  in  the  bill  of  exceptions. 

But  prayers  for  instructions  which  were  denied  by  the  court  at  the  trial  do  not 
tend  to  explain  the  verdict  of  the  Jury,  and  are  not  embraced  in  an  excep- 
tion aUeged  to  the  ruling  of  the  court  upon  a  motion  for  new  trial. 

*  Afterward  and  on  the  2d  day  of  April,  1875,  It  appearing  that  the  money  bad  been 
paid,  upon  the  recommendation  of  many  members  of  the  bar  Mr.  Browne  was  again 
•nroUed  as  an  attorney  of  the  court. 


Digitized  by 


Google 


660       KAir.  Pao.  R'y  Co.  v.  Twombly's  Adm'x:  [Feb.  T., 

BiU  of  exeeptiani-^  token  neceuarjf.  The  rolingB  of  the  oourt  at  the  trial  in 
receiving  and  rejecting  testimony,  giving  and  refusing  inatmctionB,  and 
the  like,  although  they  may  and  should  be  considered  in  the  court  where 
the  cause  was  tried,  upon  a  motion  for  new  trial,  will  not  be  reviewed  in 
this  court  upon  such  motion. 

To  entitle  the  defeated  party  to  review  in  this  court  errors  committed  at  the 
trial,  an  exception  must  be  reserved  at  the  time  and  brought  into  Uie 
record  by  bill  of  exceptions,  settled  and  sealed,  either  at  the  Ume  of  trial 
or  afterward,  and  within  a  day  allowed  for  that  purpose  under  the  statoti). 

Appeal  from  District  Courts  Arapahoe  County. 

The  cause  was  tried  at  the  April  term,  1874,  of  the  district 
court,  and  a  motion  for  new  trial  interposed  by  appellant. 
This  motion  was  not  heard  until  the  September  term  in 
that  year,  and  was  then  denied,  and  appellant  excepted 
to  the  ruling  of  the  court. 

The  bill  of  exceptions  embraced  the  evidence,  the  charge 
of  the  court  to  the  jury,  and  certain  prayers  for  instructions 
which  were  denied,  all  of  which  appellee  now  moved  to 
strike  out. 

In  support  of  the  motion  it  was  contended  that  proceed- 
ings in  the  cause  at  the  April  term  of  court  could  not  be 
properly  entered  of  record  at  the  September  term,  and  as  no 
bill  of  exceptions  was  taken  at  the  former  term,  neither  the 
evidence  nor  the  instructions,  nor  any  matter  which 
occurred  at  that  term,  could  have  been  properly  incorpo- 
rated in  the  present  bill  of  exceptions,  and  that  every  thing, 
excepting  the  motion  for  new  trial,  and  the  ruling  of  the 
court  thereon,  should  be  excluded. 

Messrs.  Chables  &  Phelps,  in  support  of  motion. 

Messrs.  Satbb,  Wright  &  Butler,  contra. 

Wells,  J.  Convenience  often  requires  that  the  consider- 
ation of  a  motion  for  new  trial  should  be  deferred  from  the 
term  at  which  the  trial  occurs  to  a  succeeding  term.    The 

•  iSmtt/i  Y.  ITie  People,  1  Col.  12L 
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tge  of  our  courts  sanction  such  continuances,  and  this 
ige  is  not  without  the  support  of  authority.  JRiddles- 
^ger  v.  McDaniely  38  Mo.  140 ;  Laird  v.  Ashley j  1  Clark, 
57i ;  Walker  v.  Bale,  16  Ala.  27. 

7he  power  to  grant  or  deny  such  motion  at  a  succeeding 
m,  even  before  a  diflferent  judge  than  the  one  who  pre- 
ed  at  the  trial,  has  been  recognized.    Ott  Y.McHenry,  2 

Va.  77;  United  States  v.  Bar  din ff,  1  Wall.,  Jr.,  127. 
what  means,  in  the  case  last  suggested,  the  occurrence 
the  trial  shall  be  presented  upon  the  determination  of 
motion,  is  not  material  to  the  present  inquiry. 
iVhen  the  motion  comes  on  at  a  subsequent  term,  before 
jndge  who  presided  upon  the  trial,  the  same  consideration 
ist,  it  would  seem,  control  as  if  the  determination  were 
1  at  the  time  of  the  trial. 

f  a  bill  of  exceptions  shall  have  been  settled,  embodying 
evidence,  reference  may  of  course  be  had  to  this.  In 
absence  of  such  bill  of  exceptions,  it  would  seem  to  be 
►per  to  refer  to  the  judge's  notes  of  the  trial,  or  to  those 
counsel,  or  the  judge  may  refer  to  his  own  recollection 
rely. 

n  many  cases  the  issue  is  altogether  one  of  fact,  no  ques* 
a  of  law  being  controverted,  and  no  exception  i-eserved 
ler  to  the  admission  or  exclusion  of  testimony,  or  to  any 
nt  of  the  charge.  In  such  case,  manifestiy,  no  bill  of 
jeptions  whatever  can  be  settled  or  allowed  in  advance 
the  determination  of  the  motion  for  a  new  trial.  If,  out 
abandant  caution  and  diligence,  one  is  prepared,  it  is 
1  not  a  bill  of  exceptions,  nor  in  any  way  eflPectual,  to 
henticate  the  evidence.  In  such  case  the  law  aflfbrds  no 
morial  by  which  the  court  may  inform  itself  of  what  evi- 
ice  was  heard  by  the  jury.  Unless,  therefore,  the  judge 
y  refer  to  his  notes,  or  to  his  memory  of  theevidence, 
confessedly  he.may  do,  at  the  trial  term,  there  is  nothing 
which  he  may  advise  himself  as  to  whether  the  verdict 
ght  or  ought  not  to  stand  ;  the  result  is,  that  the  motion 
1st,  at  every  term  subsequent  to  that  of  the  trial,  be  over- 
ed,  as  of  course  ;  or  in  other  words,  that  it  shall  not  then 
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be  considered,  which  is  to  deny  the  power  to  continue  such 
motions  ;  and  this,  as  before  seen,  is  opposed  to  authority. 
Conceding,  then,  that  the  motion  for  a  new  trial  may  be  con- 
tinued and  determined  at  a  term  succeeding  that  at  which 
the  trial  occurred,  and  that  at  such  subsequent  term  the 
judge  presiding  may  determine  what  the  evidence  given  to 
the  jury  was',  by  such  sources  of  information  as  above  sug- 
gested, it  follows,  that,  if  an  exception  be  reserved  to  the  denial 
of  the  motion,  the  party  excepting  must  be  at  liberty  to  insert 
in  his  bill  of  exceptions,  not  only  the  motion,  but  the  testi- 
mony heard  by  the  jury.  For  the  statute  which  gives  the 
right  of  exception  must  be  held  to  apply  indiscriminately, 
whether  the  motion  be  denied  at  the  term  of  the  trial,  or 
subsequently,  and  this  manifestly  implies  that  the  party 
aggrieved  shall  be  at  liberty  to  bring  the  whole  matter  before 
the  court  as  fully  as  it  was  presented  to  the  mind  of  the 
judge  presiding  below,  otherwise  the  right  to  except,  given 
in  the  statute,  is  without  value,  and  the  statute  itself 
nugatory.  All  the  evidence  heard  at  the  trial  may,  therefore) 
properly  be  embodied  in  the  bill  of  the  exception  reserved 
to  the  overruling  of  the  motion  for  a  new  trial,  and  so  as  it 
would  seem  may  the  instructions  given  to  the  jury,  at  least, 
in  many  cases,  for  when,  as  in  the  present  action,  the  plead- 
ings on  the  part  of  the  defendant  consist  of  a  general  denial 
of  what  is  alleged  by  the  plaintiff,  reference  to  the  charge 
of  the  court  is  often  necessary  to  determine  what  precise 
issue  was  submitted  to  the  jury,  Steph.Pl.  App.  I,  (n)16. 
The  motion  to  strike  out  of  the  bill  of  exceptions  the 
evidence,  and  the  instructions  given  will,  therefore,  be  denied. 

So  much  of  the  motion  as  goes  to  the  instructions  prayed 
by  the  appellant,  and  refused  by  the  court  below,  depends 
upon  different  considerations. 

It  is  every-day  practice  to  assign  as  ground  of  a  motion 
for  new  trial,  errors  alleged  to  have  intervened  in  the  admis- 
sion and  exclusion  of  testimony,  the  charge  to  the  jury,  and 
like  matters.  Due  regard  to  the  rights  of  litigants,  requires 
that  suggestioQS  of  this  character  should  be  entertained 
upon  the  determination  of  the  motion,  rather  than  that  the 
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error  being  passed  by,  the  party  aggrieved  shotild  be  put  to 
his  appeal,  or  other  process  of  review. 

It  has  sometimes,  indeed,  been  deemed  requisite  that,  to 
give  advantage  of  such  errors  in  the  court  of  final  resort,  a 
motion  for  new  trial  should  be  interposed,  assigning  for 
cause  the  error  complained  of.  Tolland  v.  WelUngUm^ 
96  Mo.  68;  Hoer^h  v.  The  BaTiJc,  10  id.  616. 

These  cases  seem  to  proceed  upon  the  idea  that  oppor- 
tunity ought  to  be  afforded  to  the  court  in  whicb  the  trial 
occurs,  to  correct  its  own  errors ;  and  failing  to  present  such 
opportunity,  the  party  complaining  ought  not  to  be  heard. 
It  is  conceived  that  a  different  rule  prevails  with  us. 

At  the  common  law,  no  method  was  provided,  by  which 
the  opinion  of  the  court  expressed  upon  questions  of  law, 
daring  the  trial,  could  be  brought  in  review  upon  writ  of 
error,  or  other  subsequent  occasion. 

The  statute  of  18  Edward  I,  chap.  18,  allowed  the  bill  of 
exceptions  for  this  purpose.  This  enactment,  adopted  with 
us  by  the  act  of  October  11, 1861  (R.  S.,  ch.  16),  gave  the 
means  of  preserving  a  memorial  of  the  errors  committed 
upon  the  trial,  and  bringing  them  to  the  view  of  this  court. 

But  even  after  this  statute,  it  could  not  be  assigned  for 
error  that  the  verdict  was  contrary  to  evidence.  If  the  jury 
found  upon  insufficient  evidence,  and  judgment  was  given 
thereon,  no  means  were  afforded  by  which  relief  could  be 
obtained.  And  so  is  the  law  at  this  day  in  the  courts  of 
the  United  States. 

The  statute  allowing  an  exception  to  the  overruling  of 
motions  for  new  trial  was,  it  is  conceived,  intended  to  meet 
this  defect,  and  not  to  give  an  additional  means  of  relief  for 
errors  intervening  in  the  course  of  the  trial,  and  for  which 
a  sufficient  remedy  was  before  provided.  Hill  v.  Ward,  2 
(Jilm.  293  ;  Szdlivan  v.  DolUns,  13  111.  88 ;  Howe  v.  Tims, 
16  Mo.  431 ;  Do2ier  v.  Jerman,  30  id.  220 ;  Deolin  v.  (Mrk, 
81  id.  22. 

Therefore,  to  entitle  the  defeated  party  to  a  review  in  this 
court,  of  errors  committed  upon  the  trial,  an  exception  must 
be  reserved  at  the  time,  and  brought  into  the  record  by  bill 
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of  exceptions,  settled  and  sealed,  either  at  the  time  of  the 
trial,  or  afterward,  and  within  a  day  allowed  for  that  pur- 
pose, under  the  statute  (R.  S.,  chap.  70,  §  21),  and  while 
the  court  below  may,  in  its  discretion,  award  a  new  trial 
for  errors  to  which  no  exception  was  taken  or  preserved, 
yet,  if  it  refuse  so  to  do,  an  exception  to  the  denial  of  the 
motion  will  not  suffice  to  present  the  matter  for  review  in 
this  court.    Farrar  v.  FuUer^  8  Clarke  (La.),  848. 

So  far  as  the  revisory  power  of  this  court  is  concerned, 
the  only  question  presented  to  the  court  below,  upon  the 
motion  for  new  trial,  was  the  sufficiency  of  the  evidence  to 
maintain  the  verdict.  While  that  court  might,  in  its  discre- 
tion, have  gone  beyond  this,  it  was  not  required  to  do  so ; 
nor  are  we  permitted  to  entertain  any  other  question. 

Now,  upon  this  question,  the  instructions  which  were 
prayed  by  the  appellants,  and  refused  by  the  district  court, 
in  no  manner  came  into  view,  on  the  hearing  of  the  motion 
for  new  trial,  and  are  not  to  be  considered  here. 

As  to  these,  therefore,  the  motion  will  be  sustained. 

It  was  suggested  upon  the  argument  of  this  motion,  that 
certain  exceptions  to  the  admission  and  exclusion  of  evi- 
dence were  set  forth  in  this  bill  of  exceptions.  If  the  bill 
does  contain  such  exceptions,  they  are  improperly  there, 
and  might  be  made  the  subject  of  further  motion.  Inas- 
much, however,  as  counsel  for  the  appellant  has  denied  the 
existence  of  such  exceptions,  and  distinctiy  disclaimed 
all  reliance  thereon,  it  may  be  proper  to  say,  in  order  to 
avoid  further  delay,  that  all  such  exceptions,  if  any,  will  be 
disregarded. 

Motion  aUawed  in  part 

Motion  for  Nkw  Triat.— Continuance  over  Term.  —  Under  the  rule  prior  to  the  code, 
•  motion  for  a  new  trial  ml^rht  be  continued,  but  must  be  heard  and  determined  at  the  term 
subsequent  to  that  In  wlilch  the  trial  occurred  (Ftuey  v.  Oody,  4  Colo.  Ill;  StoclHftg  v.  Morey, 
14  Colo.  820);  and  if  denied,  Judgment  mi^ht  then  be  rendered  on  the  verdict:  Filley  v.  Cody^  4 
Colo.  111.  But  under  the  code  a  more  liberal  rule  is  adopted,  and  the  hearing  of  the  motaon 
may  be  continued  at  the  discretion  of  the  court:  Strjcklnp  v.  Morey.  14  Colo.  dsn. 

Bill  of  Kxceftions  — Timk  fob  PEiiFKCTiNo.  —  Although  it  is  proper  to  set  down  the 
rulingB  and  exceptions  of  each  term  in  a  separate  bill,  if  they  are  included  in  one  bill,  and  per« 
fected  within  the  time  allowed  by  V\e  court,  the  bill  will  be  allowed  to  stand.  Thialsdearl/ 
distinguished  from  the  principal  case:  Packard  v.  Spellingt,  3  Colo.  112. 

New  Trial—  Effect  of  Motion.  —  In  cases  tried  by  the  Jury,  if  the  aggrieved  party  falls 
to  move  for  a  new  trial,  he  Is  not  held  thereby  to  acquiesce  In  any  of  the  errors  committed  at 
the  trial  to  which  he  may  have  excepted,  but  may  have  all  such  errors  cooslderecl  by  the 
appellate  court;  i'atton  v.  Coen  <t  Ten  £ro€kc  C.  M,  Co.  8  Colo,  267. 
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Uhiok  Oold  Miniko  Co.  v.  Bockt  MouKTAor  Natioval 

Bakk. 

The  doe'.riiieof  IUb  ease,  m  reported  anief  p.  248,  appioTed. 

OoBFOBAnoBB — offiuff.  The  eapexintendent  of  a  mining  oompanjluui  no 
anlliority,  l^  virtae  of  hie  office  merely,  to  bonow  monej  on  the  eredit  of 
the  eorporation.  The  pretddent  of  the  corporation  has  no  authoritj,  as 
Buoh,  to  undertake,  in  the  corporate  name,  for  the  repayment  of  endi  an 
unaathorised  loan.  • 

6i0ekhcid$rM — powert  cf.  Where  the  corporate  powers  are  vested  in  a  hoard 
of  directors  or  trustees,  the  proceedings  of  a  stockholders'  meeting  can- 
not  be  shown  to  establish  a  disavowal,  by  the  corporation,  of  the  acts  of 
one  who,  without  authority,  has  assumed  to  contract  for  it.  The  del^gft- 
tion  of  power  to  the  trustees  is  exclusive. 

'SmBBKSA^wrporait  record*  Oral  evidence  of  the  proceedings  of  a  corpo- 
rate meeting,  of  which  a  record  is  shown  to  be  in  existence,  is  inadmisBible. 

To  the  introduction  of  such  record,  it  must  be  shown  that  the  entries  were 
made  by  the  proper  ofi^cer ;  and  generally  speaking,  this  officer  must  him- 
self be  produced,  or  if  he  be  dead,  his  handwriting  must  be  proven.  Tes- 
timony of  a  stockholder  that  he  was  present  at  the  meeting  and  that  the 
paper  produced  is  a  correct  record  of  the  proceedings,  does  not  render 
the  paper  admissible. 

When  a  corporation  relies  upon  its  own  record,  strict  proof  of  its  authenticity 
Is  required. 

JMLtKTQiwM  of  off&rU  are  not  admissible  to  establish  the  agency;  but  the 
agency  being  otherwise  shown,  or  testimony  sufficient  to  warrant  the  jury 
fai  finding  either  an  original  agenqy,  or  subflequent  ratification,  being  pro- 
duced, the  declarations  of  the  alleged  agent  made  during  and  within  the 
scope  of  his  authority  then  become  admissible  to  establish  other  facts  in 
issue  in  the  same  case. 

Pbisgipal  abd  Aomrr — endenee.  The  habit  and  course  of  dealing  between 
the  parties  is  admissible  to  establish  the  relation  of  principal  and  agent. 

BatiJiciUkm  by  nUnee.  One  for  whom  another  has,  without  authority,  assumed 
to  act,  must  not  only  disavow  and  repudiate  what  has  been  done  but  must 
also  give  notice  of  such  repudiation  to  those  to  be  affected  thereby.  If  he 
would  avoid  the  inference  of  assent,  which  the  Jury  are  otherwise  at  lib- 
erty to  indulge. 

In  order  to  raise  the  inference  of  acquiescence  from  the  silence  of  the  a]leged 
principal,  it  is  necessary  that  he  should  be  fully  informed  of  the 
unauthorized  transaction ;  but  notice  thereof  to  another  agent,  where  the 
matter  is  within  the  scope  of  his  agency,  affects  the  principal  though  not 
in  fact  communicated. 

In  this  case  S.,  assuming  to  be  the  agent  of  a  mining  corporation,  borrowed 
money  in  its  name  without  authority,  and  expended  it,  partly  in  mining 
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upon  the  property  of  the  company,  and  partly  in  developing  and  mining 
upon  adjoining  premises,  helonging  in  part  to  B.,  the  president  and  general 
manager  of  the  oompany,  and  in  part  to  S.  himself.  It  was  sought  to 
charge  the  company  with  the  loan,  upon  the  ground  that  having  been 
informed  of  the  acts  of  S.  it  had  omitted  to  repudiate  them.  No  officer  or 
member  of  the  company  except  B.  was  informed  of  the  expenditure  of  a 
portion  of  the  moneys  upon  the  property  of  6.  and  S.  The  notice  to  B. 
was  held  notice  to  the  company  itself. 

In  the  same  case,  the  total  loan  amounted  to  $20,000  and  more,  and  was 
obtained  by  successive  overdrafts 'at  the  plaintiff's  bank ;  when  the  over- 
draft amounted  to  something  over  flO.OOO,  S.  gave  promissory  notes  in 
the  corporate  name  for  that  sum,  and  this  was  ciMited  to  the  defend- 
ant in  the  account.  The  notes  were  not,  however,  accepted  as  payment  and 
this  action  was  brought  as  for  money  lent  for  the  whole  sum.  At  a  pre- 
vious trial  the  notes  were  surrendered  and  canceled ;  prior  to  such  sur- 
render no  member  of  the  defendant  corporation  had  notice  of  the  exe- 
cution of  the  notes,  and  there  was  evidence  tending  to  nhow  that  the 
bank  and  S.  had  deliberately  concealed  the  fact  from  the  officers  of  the 
mining  company.  Held,  that  the  ignorance  of  the  corporation  as  to  thia 
was  not  material,  as  to  the  question  of  ratification. 

Instructions.  Each  separate  proposition  is  to  be  read  and  construed  In  con- 
nection with  the  whole  of  the  charge. 

Jurors  —  challenge  for  favor.  The  determination  of  the  lower  court  upon  the 
question  of  fact,  not  subject  to  review. 

Propter  affectum.  Sembie,  if  the  juror  has  formed  and  expressed  a  fixed  and 
determinate  opinion  as  to  the  matters  in  issue,  the  challenge  Is  of  this 
character. 

An  opinion  formed  on  mere  rumor  or  uncertain  report,  and  which  has  not 
taken  firm  hold  upon  the  mind,  shall  not  disqualify. 

This  case  was  twice  before  in  this  court,  and  is  reported 
in  1  Col.  533,  and  antCj  p.  248. 

The  judgment  last  before  given,  in  the  district  court,  hay- 
ing been  reversed  at  the  term  of  1873,  the  cause  was  re- 
manded, and  at  the  November  term  following  of  the  Jeffer- 
son district  court,  was  tried  before  the  chief-justice  and  a 
jury. 

One  Perrin,  called  as  a  juror  and  examined  by  counsel  as 
to  his  competency,  deposed  that  he  had,  some  three  weeks 
previously,  received  from  one  E.,  who  sat  as  a  juror  at  the 
former  trial,  a  detail  of  what  E.  alleged  to  be  the  faots  in  the 
case,  and  upon  this  had  formed  an  opinion  as  to  the  'merits 
of  the  controversy;  that  he  had  ixlso  expressed  this  ppinioh; 
that  he  still  entertained  it,  and  thought  it  would  require 
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evidence  to  i-emove  it  Examined  by  the  court,  the  juror 
deposed  that  his  conversation  with  E.  occarred  as  they  were 
going  home  together,  and  occupied  about  an  hour;  tiiat  E. 
made  no  comment  upon  the  testimony,  and  expressed  no 
opinion  as  to  the  credibility  of  witnesses;  that  he  had  had 
no  conversation  with  any  officer  of  either  corporation,  and 
bad  no  acquaintance  with  any  of  them;  that  his  conveisa- 
tion  with  E.  was  not  characterized  by  any  warmth  of  discus- 
aion;  that  he  still  recollected  and  could  recount  the  substance 
of  what  E-  had  told  him,  and  thought  it  would  have  some 
influence  upon  his  mind;  the  question  being  repeated,  he 
expressed  himself  as  uncertain  whether  it  would  balance 
any  thing  in  the  evidence  or  not;  that  if  he  should  be  called 
as  a  juror  he  would  endeavor  to  do  justice  between  the  par- 
ties ;  that  he  understood  the  duty  of  a  juror  to  be  to  try  the 
issue  impartially  upon  the  evidence,  though  what  he  had 
heard  had  created  a  prejudice  in  his  mind. 

The  defendant's  challenge  to  the  juror  for  cause  was  over- 
ruled by  the  court,  and  an  exception  being  reserved,  thia 
opinion  of  the  court  was  assigned  for  error. 

The  testimony  given  in  behalf  of  both  plaintiff  and  defend* 
ant  in  great  part  the  same  as  at  the  previous  trial. 

It  was  shown,  however,  that  the  work  done  by  Sabin  upon 
the  premises  belonging  to  Mr.  Becker  consisted  of  two  levels 
ninety  or  ninety-five  feet  in  length,  which  were  stoped  out 
overhead,  sixty  to  eighty  feet  in  height ;  the  expense  of  this 
work  Sabin  estimated  to  be  one- half  as  much  as  that  of  the 
work  done  upon  defendant's  property  in  the  same  time,  and 
the  production  of  ore  in  the  same  proportion.  The  work 
done  by  S.  upon  his  own  premises  consisted  of  a  level  fifty 
feet  in  length.  The  expense  of  all  this  work,  and  of  operat- 
ing the  mill,  were  carried  to  one  account. 

The  alleged  agent,  Sabin,  was  examined  in  vacation  before 
a  commissioner  selected  by  the  parties. 

In  the  course  of  his  examination  the  witness  deposed  that 
the  gold  obtained  by  his  mining  was  placed  to  the  credit  of 
the  defendant  in  plaintiff's  bank,  and  that  he  drew  checks 
against  it,  subscribed  in  defendant's  name  by  himself  as 
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agent.  A  motion  to  suppress  this  part  of  the  deposition  as 
secondary  was  overruled.  Another  witness,  who  had  at  one 
time  kept  the  books  in  which  Sabin's  accounts  were  entered, 
was  permitted  to  testify,  against  plaintiff's  objection,  that 
the  vouchers  taken  by  S.  in  his  business  were  expressed  to 
be  for  money  received  from  defendant.  Others  who  had 
receipted  to  S.  for  money  paid  by  him  on  account  of  mining 
operations,  were  permitted  to  give  like  testimony  against 
defendant's  objection. 

The  same  witness  was  permitted  to  testify  as  to  a  certain 
account  therein,  entitled  "Bates'  Lode";  that  every  thing 
paid  out  for  this  mine  and  for  the  milling  of  the  ore  was 
placed  to  the  debit  of  the  account,  and  that  the  proceeds  of 
the  gold  obtained  were  placed  to  its  credit  All  these  rulings 
were  assigned  for  error. 

Defendant  proved  that  when  the  overdraft  amounted  to 
something  over  $10,000,  Sabin  gave  two  promissory  notes  for 
so  much  of  the  amount,  and  this  sum  was  credited  to  the 
account 

The  officers  of  the  bank  swore,  however,  that  they  were 
not  regarded  as  valid  at  the  time  of  accepting  them,  and 
there  was  no  evidence  that  they  were  received  in  payment 
absolute. 

The  credit  given  for  the  notes  was  finally  erased,  and  in 
the  account  rendered  prior  to  the  institution  of  this  suit  no 
mention  was  made  of  the  notes,  nor  was  the  fact  of  their 
existence  ever  communicated  to  any  officer  of  the  defendant 
before  the  last  trial.  The  evidence  tended  to  show  that  this 
omission  to  inform  the  officers  of  the  mining  company  was 
by  preconcert  between  Sabin  and  the  bank  officers. 

Defendant  offered  to  read  from  a  book,  which  was  spoken 
of  as  the  corporate  records  of  the  mining  company,  what 
purported  to  be  the  record  of  proceedings  had  at  a  called 
meeting  of  the  trustees  in  1865,  at  which  Sabin  was  appointed 
superintendent,  and  resolutions  adopted  defining  his  duties. 
The  record  was  not  authenticated,  however,  otherwise  than 
by  the  testimony  of  Mr.  Becker,  who  deposed  that  he  was 
present  at  the  meeting,  and  that  the  record  offered  was  a 
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coiTect  record  of  the  proceedings  had.  The  book  also  con- 
tained what  purported  to  be  the  record  of  proceedings  of 
the  trustees,  by  which  Sabin's  resignation  was  accepted,  and 
the  record  of  proceedings  had  at  a  stockholders'  meeting, 
held  in  1869,  by  w]^ich  the  act  of  Sabin  in  contracting  the 
indebtedness  in  question  was  repudiated.  These  entries  were 
also  offered  authenticated  solely  by  the  testimony  of  Mr 
Becker.;  the  oflScer  who  made  the  entries  not  being  called, 
and  the  testimony  being  rejected,  the  defendant  reserved  an 
exception.  The  Jury  found  the  issues  for  the  plaintiff,  and 
assessed  its  damages  in  $30,868.32;  and  judgment  having 
been  given  upon  this  verdict,  the  defendant  prayed  this 
appeaL 

Mr.  Hugh  Butlsb,  Mr.  Q.  B.  Besd,  Mr.  EL  Wakklt,  for 
appellant 

Mr.  W.  B.  GoBSLiKB,  Mr.  H.  M.  Tslleb,  Mr.  J.  Q. 
Ghaslss,  for  appellee. 

Mr.  Justice  Wblls  dissented. 

Hallett,  C.  J.  Three  trials,  resulting  in  the  same  ver- 
dict, have  been  had'  in  this  cause,  and  the  facts,  so  often 
determined  upon  substantially  the  same  evidence,  may  now 
be  accepted  as  well  established.  We  have  also  considered 
the  rules  of  law  which  should  govern  the  action,  and  have 
now  to  ascertain  whether  those  rules  were  correctly  applied 
at  the  last  trial.  Certain  questions,  considered  and  deter- 
mined at  former  hearings,  may  be  laid  out  of  view,  as  they 
are  not  now,  in  any  manner,  open  to  investigation  in  this 
court.  Such  is  the  corporate  existence  of  appellee,  and 
its  right  to  maintain  an  action  for  money  loaned,  exceeding, 
in  amount,  ten  per  cent  of  its  capital  stock.  Such,  also,  is 
the  alleged  misappropriation  of  the  funds  of  the  bank  by 
its  oflBcers,  which,  it  was  supposed,  would  render  the  trans- 
actions between  the  parties  fraudulent,  and  thus  defeat  the 
action.  The  authority  of  appellant  to  borrow  money,  not 
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being  expressed  in  its  charter,  was  also  denied,  bnt  we  were 
of  tlie  opinion  that,  as  debts  might  be  created  in  prosecnt* 
ing  its  enterprises,  which  the  corporation  would  be  legally 
bound  to  pay,  money  might  be  borrowed  for  the  same  pur« 
pose,  if  the  corporation  was  not  expressly  prohibited  from 
doing  so.  We  further  declared  that  the  fact  of  Sabin'a 
agency  was  material  to  be  shown,  in  order  that  it  might 
appear  whether  he  had  authority  to  borrow  money,  and,  if 
he  had  no  such  authority,  then  as  aflEecting  the  ratification 
of  his  acts  by  appellant.  Objections  to  the  evidence  oJSered 
to  prove  the  fact,  now  again  earnestly  urged,  were  then  dis- 
cussed, and  our  conclusion  was  that,  in  the  absence  of  bet- 
ter evidence  to  prove  an  agency,  resort  may  be  had  to  facts 
which  tend  to  show  recognition,  by  the  principal,  of  the 
alleged  agent's  authority.  That  an  agency  may  be  proved 
by  the  habit  and  course  of  dealing  between  the  parties,  is 
clear  upon  principle  and  authority.  FranTcUn  v.  The  Globe 
Insurance  Company^  62  Mo.  461. 

The  circumstance  that  Sabin  was  in  possession  of  appel- 
lant's mine,  carrying  on  business  in  its  name,  and  was  in 
communication  with  its  president,  most  certainly  tends  to 
prove  the  agency.  In  addition  to  this,  he  testified  that  he 
was  agent  to  appellant,  and,  if  his  declarations  during  the 
continuance  of  the  agency  were  drawn-  out,  it  was  not  for 
the  purpose  of  establishing  that  fact,  but  to  explain  his 
dealings  with  the  bank.  It  is  not  contended  that  an  agency 
may  be  proved  by  the  declarations  of  the  alleged  agent,  but 
the  fact  being  otherwise  established,  his  declarations,  made 
during  the  continuance  of  the  agency,  may  be  given  in 
evidence  to  prove  other  facts.  Howell  v.  KliTie^  44  Ind* 
891.  The  theory  advanced  in  the  opinions  heretofore 
pronounced,  that  appellant  must  be  liable  upon  its  ratifica- 
tion of  Sabin' s  acts,  if  at  all,  was  adopted  upon  the  trial 
below. 

It  has  never  been  claimed  that,  in  virtue  of  his  authority 
as  superintendent  of  the  mine,  Sabin  could  borrow  money 
in  appellant's  name,  or  that  the  promise  of  its  president  to 
pay  the  money  obtained  by  Sabin  would  be  binding  upon 
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appellant  Bat  it  was  supposed  that  appellant,  being 
advised  of  what  had  been  done  by  its  agent,  in  its  name, 
and  failing  to  disavow  his  authority  within  a  reasonable 
time  thereafter,  might  thereby  manifest  its  assent  to  the 
transaction.  It  was  not,  however,  contended  that  appellant 
would  be  estopped  to  deny  its  liability  upon  any  equitable 
principle,  but,  merely,  that  its  failure  to  respond  to  appel* 
lee's  importunate  demand  would  be  evidence  of  assent  for 
the  consideration  of  the  jury.  To  repeat  the  arguments  and 
again  refer  to  the  authorities  upon  which  this  conclusion 
was  founded,  would  serve  no  useful  purpose.  But  it  is 
said  that  the  law  was  not  thus  stated  to  ttie  jury,  inasmuch 
ae  they  were  told  that,  if  the  defendant  did  disavow  the 
acts  of  Sabin  in  borrowing  the  money  from  the  plaintiff,  it 
was  incumbent  on  the  defendant  to  notify  the  plaintiff  of 
such  disavowal,  and«  to  prove  the  giving  of  such  notice. 
This  x>&rt  of  the  charge  should  be  read  in  connection  with 
another,  in  which  the  jury  were  advised  to  find  as  matter  of 
fact,  whether,  by  its  failure  to  disavow  the  agency,  api)el- 
lant  assented  to  the  act  of  borrowing  the  money.  So  read, 
it  means  only,  that  to  make  its  disavowal  effectual,  and 
prevent  the  inference  which  the  jury  were  at  liberty  to  draw 
from  its  silence,  appellant  must  not  only  deny  the  author- 
ity of  the  agent,  within  a  reasonable  time,  but  notify  appel- 
lee of  the  fact.  It  was  not  said  that  appellant  would  be 
concluded  by  omitting  to  disavow  Sabin's  agency,  within  a 
reasonable  time  after  notice,  or  to  give  notice  of  its  disavowal, 
but  that  such  omission  was  evidence  of  acquiescence  and 
assent,  upon  which  the  jury  might  determine  the  foct.  The 
authorities  cited  in  our  former  opinion  abundantly  support 
this  as  the  correct  principle,and,in  addition  thereto,refereDce 
may  be  made  to  Kelsey  v.  The  National  Bank  of  Craw- 
ford  Oountyy  69  Penn.  St.  426.  That  was  a  case  in  which 
the  cashier  of  a  bank,  with  the  knowledge  and  approval  of 
the  directors,  but  without  express  authority  for  that  pur- 
pose, had  offered  a  large  reward  for  the  detection  of  thieves, 
who  had  stolen  money  from  the  bank.  Tlie  plaintiff, 
having  acted  upon  the  proclamation  of  the  cashier,  sought 
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to  recover  the  reward,  and  was  resisted  upon  the  ground 
that  the  cashier  had  no  authority  from  the  bank  to  make 
the  offer.  But-  it  was  held,  that^  if  the  bank  had  notice  of 
the  offer,  and  did  not  dissent  from  it,  ratification  and  assent 
must  be  presumed.  It  was  also  held,  that  it  was  not  neces- 
sary to  give  notice  to  the  directors,  when  sitting  in  their 
official  capacity.  If  they  were  personally  cognizant  of  the 
offer  made  by  the  cashier,  it  was  their  duty  to  call  a  meeting 
of  the  board,  and  disavow  the  act  if  they  were  unwilling  that 
the  bank  sh6uld  be  bound  by  it  It  is  true  that  the  plaintiff 
had  acted  upon  the  proclamation  of  the  cashier,and,therefore, 
the  bank  could  not  deny  his  authority  without  injustice.  But 
the  rule  laid  down  is  quite  as  applicable  to  the  case  in  which 
the  silence  of  the  principal  is  regarded  as  evidence  of  his 
assent  to  the  act  of  the  agent,  which  the  jury  may  or  may 
not  accept  as  sufficient  to  prove  the  fact  as  to  that  in  which 
the  principal  is  estopped  to  deny  the  authority  of  the  agent, 
upon  the  ground  that,  in  so  doing,  he  would  perpetrate  a 
fraud  upon  him,  or  upon  a  third  party.  In  both  cases,  the 
principal  must  disavow  the  unauthorized  act  of  his  agent, 
within  a  reasonable  time,  but  the  consequence  of  his  not 
doing  so  is  not  the  same  in  each.  In  one  case  the  conduct 
of  the  principal  may  be  interpreted  by  the  jury  as  evidence 
of  his.  assent  to  what  has  been  done  in  his  name,  and,  in 
the  other,  he  is  estopped  to  deny  the  authority  of  the  agent. 
In  either  case  his  conduct  affords  evidence  of  an  intention 
to  ratify,  but  it  diflbrs  in  degree  and  in  the  principle  of  law  by 
which  it  is  tested^  If,  therefore,  in  the  case  cited,  it  was 
necessary  that  the  bank  should  disavow  the  act  of  its 
cashier,  in  order  to  avoid  liability,  in  the  case  Sit  bar  it  was 
equally  necessary  that  appellant  should  repudiate  the 
debt  created  by  its  agent  in  order  to  avoid  the  inference 
which  might  be  drawn  from  its  silence.  Notice,  to  appellee, 
of  the  disavowal  was  a  necessary  part  of  the  act  itself.  In 
no  other  way  could  appellant  break  the  silence  which  the 
law  regards  as  affording  evidence  of  an  intention  to  ratify. 
No  error  appears  in  this  part  of  the  charge,  and  other  por- 
tions of  it  appear  to  be  in  harmony  with  the  principlea 
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heretofore  announced  as  governing  the  action.  Further 
support  to  our  conclusion,  that  notice  to  the  president  ef 
appellant,  and  his  undertaking  to  bring  the  matter  before 
the  board  of  directors,  was  sufficient  to  charge  the  corpora- 
tion with  notice  of  Sabin's  dealings  with  the  bank,  may  be 
found  in  the  case  last  cited.  In  that  case,  it  was  said,  that,  if 
the  directors  were  personally  cognizant  of  the  offer  made 
by  the  cashier,  it  was  their  duty  to  call  a  meeting  of  the 
board  and  disavow  the  act.  So  here,  the  officers  of  the 
bank  were  seeking  to  obtain  satisfaction  of  their  demand 
against  appellant,  through  its  president,  and,  as  we  have 
repeatedly  declared,  it  was  the  duty  pf  appellant  to  ^act 
upon  the  information  thus  obtained,  if  it  desired  to  repel 
any  presumption  that  might  be  drawn  from  its  silence.  A 
kindred  principle  controls  the  objection,  that  a  portion  of 
the  work  at  the  mine  wa^  upon  property  owned  by  Sabin 
and  Becker,  adjacent  to  appellants.  The  president  of  the 
corporation  had  full  knowledge  of  the  character  of  the 
work,  and  much  of  it  was  done  by  his  direction.  It  is  said 
that  notice  to  an  agent  of  a  corporation,  of  any  matter  under 
his  management  and  control,  will  affect  the  corporation, 
although  not  actually  communicated  to  the  latter.  The 
PiUshwrg  BaUway  Company  v.  Ruby^  38  Ind.  322.  The 
president  was  allowed  to  exercise  general  authority  respect- 
ing the  operations  at  the  mine,  and,  according  to  what  we 
have  heretofore  said  in  this  case,  the  company  must  be 
responsible  for  his  management. 

The  pretense  that  this  work  was  done  for  the  purpose  of 
improving  the  property  owned  by  Sabin  and  Becker  is  not 
supported  by  the  evidence.  In  one  of  his  letters  to  Sabin, 
Becker,  who  was  then  president  of  appellant,  directed  him 
to  extend  his  adits,  so  that  more  ore  could  be  reached,  and 
this  was  done  qnite  successfully,  half  the  valuable  ore  being 
obtained  from  No.  3,  west.  Upon  that  claim  the  vein  was 
sloped  out  from  sixty  to  eighty  feet  in  height,  a  circum- 
stance which  is  altogether  inconsistent  with  the  theory  that 
the  level  was  rah  for  development  only.  In  the  west  half 
of  Discovery  claim  but  little  was  done,  probably  for  the 
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reason  that  it  was  onproductiTe;  and,  as  to  the  whole,  we 
were  entirely  correct  in  our  last  opinion  in  saying  that  the 
mining  done  upon  the  property  of  the  president  and  agent 
of  the  company  was  quite  as  much  the  act  of  the  company 
as  that  done  upon  its  own  property.  Reconsideration  of 
the  authorities,  upon  which  we  determined  that  proof  might 
be  offered  to  show  that  the  money  obtained  from  the  bank 
was  expended  in  the  mine,  and  that  it  was  beneficial  to 
appellant,  as  affecting  the  question  of  ratification,  has  not 
shaken  our  conclusion,  and  we  have  nothing  to  add  to  what 
was  said  upon  that  point,  when  the  case  was  laat  before  the 
court 

Two  promissory  notes,  made  by  Sabin,  in  appellant^s 
name,  and  payable  to  appellee,  were  offered  in  evidence  by 
appellant  for  the  purpose  of  showing  payment  of  the  amount 
therein  specified,  and  also  as  a  opterial  part  of  Sabin's  deal- 
ings  with  the  bank;  and  it  is  urged  that  the  court  should 
have  received  them.  That  no  portion  of  the  debt  was  dis- 
charged by  them  is  a  proposition  that  it  is  not  necessary  to 
discuss,  for  it  is  well  settled,  ^^  that  nothing  can  be  justly 
considered  as  payment  in  fact  but  that  which  is  in  truth 
such,  unless  something  else  is  expressly  agreed  to  be  received 
in  its  place.'*  The  KimbaU,  3  Wall.  37.  Here  there  was 
no  agreement  that  the  notes  should  be  accepted  in  payment 
of  the  sum  for  which  they  were  given,  or  of  any  sum;  and, 
whether  Sabin  had  or  had  not  authority  to  execute  them, 
the  rule  is  the  same.  Nor  is  it  perceived  that  they  were 
necessary  to  explain  the  position  of  the  parties.  Appellee 
was  not  seeking  to  charge  appellant  upon  these  notes,  and 
they  had  been  canceled  in  open  court,  at  a  previous  term. 
If,  in  giving  them,  Sabin  assumed  to  act  as  appellant's  agent, 
he  had  already  done  so  in  creating  the  indebtedness  to  the 
bank;  and  this,  at  the  utmost^  was  a  promise,  in  another 
form,  to  pay  an  indebtedness  which  then  existed.  As 
appellee  was  not  relying  upon  the  notes,  it  is  difiioult  tc 
perceive  how  they  could  affect  the  questions  at  issue. 

The  minutes  of  proceedings  of  two  meetings  of  the  board 
of  directors,  and  one  meeting  of  the  stockholders  of  appel- 
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lant,  offered  in  evidence  npon  the  trial  below,  and  excluded 
by  the  courts  were  not  shown  to  have  been  made  by  the 
proper  officer  of  the  company.  The  president  of  the  corpora- 
tion testified  that  he  was  present  at  the  meetings  and  that  the 
record  was  correct,  but  the  secretary,  by  whom  the  minutes 
were  kept,  was  not  called,  nor  was  his  absence  explained. 
Whether  all  of  the  facts  recited  in  the  minutes  might  be 
proved  by  the  books  of  the  corporation,  is  a  question  of 
6ome  difficulty,  which  it  is  not  necessary  to  discuss.  The 
most  important  of  those  facts  was  the  rejection  of  appellee's 
demand  and  the  disavowal  of  Sabin's  agency,  which  is 
alleged  to  have  occurred  at  a  meeting  of  the  stockholders, 
held  April  6,  1869 ;  that  such  rejection  and  disavowal  is  a 
corporate  act,  of  which  the  record  would  be  the  best  me- 
morial, is  plain  enough ;  and,  therefore,  oral  evidence  as  to 
the  proceedings  of  that  meeting  was  properly  excluded. 
Angell  &  Ames  on  Corporations,  §  679.  But  proof  that  the 
book  was  kept  by  the  corporation  as  a  record  of  its  pro- 
ceedings, was  not  a  sufficient  authentication  without  further 
evidence  to  show  that  the  entries  were  made  by  the  proper 
officer.  Whitman  v.  Oranite  Ohurch^  24  Me.  236.  Gten- 
erally,  it  appears  to  be  necessary  to  call  the  derk  or  offi- 
cer who  made  the  entries,  if  he  is  living,  and,  if  he  is 
dead,  to  prove  his  handwriting.  Stehhins  v.  Merrilly  10 
Cush.  27,  and  Union  Bank  v.  Kna^pp,  3  Pick.  196.  Obvi- 
ously a  corporation,  relying  upon  its  own  record  to  estab- 
lish its  acts,  with  all  the  evidence  of  correctness  at  its  com- 
mand, should  be  held  to  strict  proof,  and  that  offered  by 
appellant  was  clearly  insufficient.  Another  reason  for 
rejecting  the  proceedings  of  April  6, 1869,  is  that  the  affairs 
of  the  corporation  were  in  the  hands  of  trustees,  or  directors, 
and  the  stockholders  had  no  authority  in  the  premises. 
OashwUer  v.  Willis,  33  Cal.  13.  Doubtless  the  stockhold- 
ers might  instruct  the  trustees  as  to  the  course  to  be  pur- 
sued, but  the  power  of  the  corporation  was  vested  in  the 
trustees,  and  they  only  could  express  its  will.  In  conclu- 
sion upon  this  point,  it  should  be  observed  that  all  evidence 
tending  to  prove  repudiation  of  the  debt,  or  disavowal  of 
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Sabin's  authority,  by  appellant  or  its  officers,  commanicated 
to  appellee  or  its  officers,  was  before  the  jury,  and,  if  it 
was  not  accepted  by  them,  it  was  probably  because  it  was 
strongly  controverted  by  other  testimony. 

Examination  of  the  jurors  Nutt  and  Perrin  disclosed 
pretty  nearly  the  same  facts,  and  we  shall  necessarily  deter- 
mine the  competency  of  both  of  them,  in  considering  the 
objection  to  Mr.  Perrin,  who  sat  at  the  trial.  The  record 
does  not  state  whether  the  challenge  was  for  principal  cause 
or  to  the  favor,  but,  as  the  ground  of  objection  was  that  the 
juror  had  formed  and  expressed  a  disqualifying  opinioa 
upon  the  merits  of  the  case,  we  may  assume  that  it  was  for 
principal  cause.  If  we  should  regard  the  challenge  as 
made  to  the  favor,  the  decision  of  the  court  upon  the  evi- 
dence as  to  the  supposed  bias  or  partiality  of  the  juror, 
would  not  be  open  to  review  in  this  court.  Solander  v.  The 
People^  February  term,  1873,  and  Sanchez  v.  The  People^ 
22  N.  Y.  147.  Considered  as  a  challenge  ^(>pfer  affectum^ 
the  question  is,  whether  the  juror  had  formed  and  expressed 
a  fixed  and  determinate  opinion  as  to  the  matter  in  issue, 
for,  if  his  opinion  was  conditional  only,  it  was  ground  for 
challenge  to  the  favor.  Pringle  v.  Hiise^  1  Cow.  436,  note. 
And,  upon  this  point,  it  is  to  be  observed,  that  the  juror 
obtained  his  information  mainly  from  one  Evans,  who  sat  as 
a  juror  at  a  former  trial,  and,  when  asked  by  the  court 
whether  Mr.  Evans'  statement  would  have  any  influence 
upon  his  mind  in  the  trial  of  the  cause,  he  answered,  "  I 
think  it  would."  The  question  was  then  repeated  in  another 
form :  "  Tou  think  you  would  be  governed,  to  some  extent, 
by  what  he  said  % "  To  which  the  j  uror  replied,  *  ^  If  he  related 
to  me  the  facts  as  he  considered."  From  this  it  is  apparent 
that  the  juror  had  no  opinion,  or  only  such  opinion  as  one 
gets  from  the  casual  statement  of  another,  as  to  the  truth 
of  what  he  had  heard,  but,  if  such  statement  of  facts  was 
correct,  he  then  had  an  opinion  as  to  the  justice  of  the  case. 
This  is  a  hypothetical  or  conditional  opinion,  such  as  any 
one  will  form  when  the  facts  out  of  which  a  controversy  has 
arisen  are  stated  in  his  hearing.    Formerly  it  was  supposed 
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that  almost  any  report  of  the  facta  in  the  case  would  so 
affect  the  mind  of  one  who  heard  it  that  he  would  be  incom- 
petent to  dt  at  the  larial  of  the  same  case,  but  since  news- 
papers and  telegraphs  ha^e  come  into  use,  as  a  means  of 
spreading  intelligence  of  all  events,  it  has  been  fonnd  nec- 
essary to  adopt  a  different  role.  Of  that  necessity  the  case 
at  bar  affords  an  excellent  iUnstration.  Twice  tried  in  a 
small  community,  it  is  doubtful  whether  so  many  as  twelve 
men,  who  had  never  heard  of  the  case,  could  have  been 
found  in  the  county  at  the  time  of  the  third  trial,  and,  if 
they  Goold  haye  been  found,  it  is  more  doubtful  whether 
they  would  have  been  fit  persons  to  decide  the  issue.  We 
now  say  that  an  opinion,  founded  upon  rumor  or  uncer- 
tain report,  which  has  not  taken  firm  hold  of  the  mind, 
shall  not  disqnalify,  and  our  legislative  assembly  has  said 
that,  in  oriminal  cases,  no  opinion  whatever  shall  disqualify, 
if  the  court  shall  be  satisfied  that  the  juror  will  render  an 
impartial  verdict    9  Sess.  94. 

This  rule  relates  more  to  the  quality  of  the  opinion  than 
to  the  evidence  upon  which  it  is  based,  for  the  real  question 
is,,  whether  the  juror  stands  indifferent  between  the  parties. 
The  general  rule,  that  he  who  has  heard  rumors  and  reports 
only,  ia  competent,  and  he  who  has  had  a  full  relation  of 
the  facts  from  witnesses,  or  parties,  is  disqualified,  is  intended 
as  a  guide  to  general  results,  and  is  not  without  excep- 
tions. One  man  may  form  a  fixed  and  decided  opinion  upon 
vague  runkor,  while  another  remains  quite  indifferent,  after 
hearing  all  the  evidence.  Much  depends  upon  the  intelli- 
gence, candor  &nd  mental  constitution  of  the  juror,  his  asso- 
ciations with,  and  relations  to,  the  parties,  and,  therefore, 
the  court,  where  the  cause  is  tried,  having  an  opportunity 
to  observe  his  manner;  and  hear  his  answers  to  questions, 
can  judge  more  correctly  as  to  his  fitness  than  any  appel- 
late tribunal.  Much  reliance  is  put  upon  his  own  estimate 
of  his  ability  to  resist  any  impressions  that  he  may  have 
received,  and,  although  it  is  entitled  to  great  consideration, 
it  is  not  always  controlling.  One  who  confidently  asserts 
that  he  can  disregard  all  that  he  has  heard  respecting  a  case. 
Vol.  II.— 73 
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may  be  no  better  able  to  do  so  than  another,  who  is  more 
regardful  of  his  doty,  or  less  confident  of  his  strength  in 
resisting  impressions  which  he  has  received.  It  is  nrged 
that  Mr.  Perrln  was  of  the  opinion  that  what  he  had  heard 
from  Mr.  Evans  would  affidct  his  conelusiotts  in  the  case^ 
bat,  evidently,  these  expressions  fell  out  of  a  scrupulous 
and  tender  care  for  the  duty  which  he  was  called  to  perform. 
He  was  not  acquainted  with  any  of  the  offioers  of  either 
corporation^  and  he  felt  no  interest  in  the  result  of  the  con- 
troversy. He  had  not  talked  with  any  witness^  nor  had  the 
credit  of  any  of  them  been  discussed  in  his  preeeitee.  It 
does  not  appear  tliat  he  was  acquainted  with  any  of  the 
witnesses,  and  all  the  information  that  he  had  respecting 
the  matters  in  issue^  was  the  gossip  of  social,  life  ooBeeming 
a  notable  cause.  He  was  willing  to  discharge  his  dul^'  bs  a 
juror,  and  he  perfectly  understood  what  that  duty  was.  But 
for  his  fear  as  to  the  effect  of  the  report  which  he  had  heard, 
upon  his  mind,  no  one  would  doubt  his  competency,  and, 
considering  all  the  circumstances,  it  is  impossible  to  believe 
that  such  report  would  create  in  his  mind  a  fixed  and  deter- 
minate opinion,  dangerous  to  the  rights  of  the  parties.  For 
an  elaborate  discussion  of  the  views  here  sn^ested  on  this 
point,  counsel  are  referred  to  Jaokwn  v.  Cbm.,  38  Qtatt 
919. 

Other  questions  presented  in  the  briefe  of  counsel  have 
been  discussed  in  the  first  and  second  opinions  filed  in  this 
'^ause,  and,  as  we  now  find  no  error  in  the  record,  the  Judg- 
ment must  be  Aj^rmed. 

NatioKai,  Bank,  Loan  by:  Gold  ^nntno  Co.  v.  XatUmal  ^dnk,  96  V.  3.  (M(V  Afflrmlog  tlie 
Judgment  lu  the  principal  case. 

AOENCY  — JUtification  BY  SiLENCE!  Ifipglni  V.  AmuttronQf  9  Colo.  45,  M,  and  Oold 
Minbio  Ctx  v.  Xational  Batik,  W  U.  K.  &X).  iifllrining  tbe  Judsmtenl  tbeireim 

Notice  of  Facts  to  Aokxt:  Jlifffffntr,  Arnutronff,  9  Colo.  B2, 

JiTKOU  —  PRncoKCKi VJSD  OPixiON^:  Oold  Joining  Co,  v.  XfatiOnal  »mk,  06  U.  &  6IP{  SalbcDdt 
V.  People,  V'i  Colo.  510. 

Kacu  Sisi'AiiATK  IKSTEUCTION  8HOUI.D  BK  CONSTRUED  io  Connection  with  the  whole 
charge:  Thatcher  t.  SoektoeU,  4  Colo.  40S;  Ji^htfiiteryi  iUnkt  5  ColattS;  rtM$rt9  T.  J%«e,<Oola 
137.  _ 

Jenness  et  al.  v.  City  of  Black  Hawk. 

Pleading  —  Nil  debet  is  no  plea  in  debt  on  bond,  whero  Uie  declaxvtion  shows 
the  ooBditi^n,  and  aaslgfns  breaches. 

Is  an  action  upon  the  official  bond  of  a  city  ZD|knha3»  the  didioance  nnder 
which  he  gave  bond  was  pleaded,  and  the  plea  averred  that  there  was 
named  in  the  supposed  bond,  no  obligee  known  to  the  law  of  the  land,  and 
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•100  tlial  th«ra  WM  no  right  In  the  obligee  named  therein,  to  take  tb« 

flame»  and  also  that  it  was  wholly  void.    HM^ — 
lit  That  the  plea  presents  an  Immaterial  Isene. 
M.  Otherwise,  It  amonnts  to  n&n  est  factum* 
M.  And  upon  replieatlon  thereto,  in  either  case,  Judgment  cannot  be  taken 

for  vant  of  an  answer  to  the  plea. 
1%»  0rwr  in  c<mdwUng  I9  verification,  a  plea  tjayersing  the  breach  of  oon- 

ditlon  assigned  in  a  declaration  npon  a  bond,  may  be  waived  by  xepljlng 

thereto. 
And  where  the  replication  to  such  a  plea  assumed  to  answer  the  plea  *'  of  Wal- 
ter BL  JMness^  sixthly  above  pleaded,"  while,  in  fact^  Jenness  had  pleaded 

only  ive  pleas,  and  the  only  sixth  plea  was  that  of  his  co-defendants. 
Hdd,  that  such  an  uncertainty  was  falaa  demoMtratio,  and  the  name  of  Jen- 

nees  might  be  rejected. 
SviDSNGB— DECLARATIONS  09  PBiNCiPAL  in  an  offlciol  band  are  evidence 

aigaSnit  4he  euretie^  when  they  are  made  in  the  performance  of  some  official . 

aot  or  duty,  and  in  reference  thereto 
And,  where  the  undertaking  of  the  snretleB  was  that  their  principal  should 

duly  account  for  and  pay  over  all  moneys  which  should  come  to  his  hands 

by  virtue  of  his  office,  and  the  prindpal  rendered  his  written  account 

forty-one  days  after  his  term  of  office  expired. 
Bid,  that,  under  the  drcnmstanoes  of  this  case,  the  court  could  not  say  that  the 

admissions  made  in  the  account  rendered  were  not  made  in  time  to  charge 

the  sureties. 
InnnuonONS  teere  properly  refused  where  they  assumed  that  a  defalcation  by 

the  pHnclpal  in  a  bond  occurred  during  his  former  term  of  office,  and  that 

this  was  known  to  the  city  council  when  they  appointed  him  to  the  term 

for  which  his  sureties,  defendants  herein,  became  responsible ;  and  the 

evidence  showed  the  defalcation,  but  failed  to  show  that  the  council  had 

knowledge  of  it. 
Even  if  the  facts  were  as  supposed,  the  principle  is  of  doubtful  application  to 

a  munidpal  corporetion. 
BuEwriw  III AnuB  vob  uterbst  as  1>amaou8  in  an  aetiim  upon  an  official  bond. 

Interest  upon  the  balance  due  from  the  prindpal  was  properly  allowed, 

from  thp  date  when  he  rendered  his  account. 

Appeal/rcm  District  Cowrt^  Gilpin  OourUy. 

This  was  an  action  of  debt  upon  the  official  bond  of  Wal- 
ter  B»  Jenness,  city  marshal  of  the  appellee,  which  bond 
was  executed  bj  Jenness  as  principal,  and  Woodbury, 
Cowenhoven  and  Myers  as  sureties,  and  bound  them  <'  unto 
the  }daintiff,  by  the  name  and  description  of  the  mayor  and 
city  council  of  the  city  of  Black  Hawk,  in  the  county  of 
Gilpin,  Colorado  Territory,  for  the  use  of  the  people  of  the 
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city  of  Black  Hawk  aforesaid,"  in  the  penal  sum  of  $6,000, 
for  the  year  followuig  April  1,  A.  D.  1871. 

In  the  declaration  the  breach  of  conditions  is  thus  as- 
signed: ''Yet  the  said  plaintiff  in  fact  saith  that  Jennesi 
did  not  well  and  truly  pay  over  and  account  for  all  moneyg 
which  came  into  his  hands  by  virtue  of  his  said  office  of  city 
marshal,  as  aforesaid,  nor  did  he  well  and  faithfully  dis 
charge  the  duties  of  his  said  office  as,  by  the  said  writing, 
obligatory,  intended  and  required.  But,  on  the  contrary 
thereof,  divers  sums  of  money  which  came  into  his  hands  as 
city  marshal  during  his  said  term,  for  taxes  from  divers  and 
sundry  citizens,  tax  payers  of  the  city  of  Black  Hawk,  and 
by  virtue  of  his  said  office,  as  aforesaid,  amounting  in  all  tc 
a  large  sum  of  money,  to- wit,  the  sum  of  fifteen  hundred 
dollars,  the  said  defendant,  Jenness,  failed  to  pay  ovei 
and  account  for  to  said  plaintiff,  but  appropriated  the  same 
to  his  own  use  and  benefit,  whereof  defendants  had  notice, 
whereby  an  action  hath  accrued  to  the  plaintiff  to  have  and 
demand  of  and  from  the  said  defendants  herein,  the  said 
sum  of  $5,000.  Yet  the  said  defendants  have  not,  nor  eithei 
of  them,  paid  the  same,  or  any  part  thereof,  though  often 
requested,  to  the  damage  of  the  said  plaintiff  of  %ifiQOy  and 
therefore  it  sues,"  etc. 

Jenness  filed  five  pleas  —  the  sureties,  six.  All,  firstly, 
pleaded  nil  debet;  also  all,  secondly,  pleaded  non  est  fac- 
tuTTiy  concluding  to  the  country;  also  all,  thirdly,  craved 
oyer  of  the  bond  and  its  conditions,  and  pleaded  non  es\ 
factum^  upon  oyer  had,  concluding  to  the  country ;  and  also, 
all,  fourthly,  pleaded  a  special  plea,  which,  after  the  formal 
commencement,  avers  that  the  city  council  of  the  city  ol 
Black  Hawk,  on  the  19th  day  of  April,  1864,  passed  and 
approved  an  ordinance  entitled,  '*  An  ordinance  regulating 
officers'  bonds,"  which  ordinance  is  in  words  and  figures 
following,  to-wit :  "  An  ordinance  regulating  officers'  bonds. 
Be  it  ordained  by  the  city  council  of  the  city  of  Black  Hawk, 
that  the  treasurer  elected  for  said  city  shall  fite  a  good  and 
sufficient  bond,  with  one  or  more  sureties,  in  the  sum  ol 
$5,000,  for  the  faithful  performance  of  his  duties.     The  city 
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clerk  shall  file  a  good  and  sufficient  bond  with  one  or  more 
sni'etieSy.in  the  sum  of  $500,  for  the  faithful  performance  of 
Ms  duties.  The  police  judge  shall  file  a  good  and  sufficient 
bond,  with  one  or  more  sureties,  in  the  sum  of  $2,000,  for 
the  faithful  performance  of  his  duties.  The  marshal  shall 
file  a  good  and  sufficient  bond,  with  one  or  more  sureties, 
in  the  sum  of  $6,000,  for  the  faithful  performance  of  his 
duties.  The  assessor  shall  'file  a  good  and  sufficient 
bond,  with  one  or  more  sureties,  in  the  sum  of  $1,000, 
for  the  faithful  performance  of  his  duties;  and  the  city 
BiuTeyor  shall  file  a  good  and  sufficient  bond,  with  one 
or  more  sureties,  in  the  sum  of  $2,000,  for  the  faithful 
performance  of  his  duties.  Passed  April  19th,  1864' '  And 
this  defendant  avers  that,  under  and  in  pursuance  of  the 
above  and  foregoing  ordinance,  this  said  writing  obligatory 
is  void,  because  the  said  ordinance  is  the  only  one  under 
and  in  pursuance  of  which  the  said  writing  obligatory  was 
given  and  taken,  and  that  there  is  no  obligee  in  the  said 
supposed  writing  obligatory  known  to  the  law  of  the  land. 
That  the  mayor  and  city  council  in  the  county  of  Gilpin, 
Colorado  Territory,  for  the  use  of  the  city  of  Black  Hawk, 
had  no  right  or  authority  to  take  the  said  writing  obligatory 
from  defendant  and  his  sureties,  and  that  the  same  is  wholly 
void,  and  this  he  is  ready  to  verify,  wherefore  he  prays 
judgment,  etc.,  if  he  ought  to  be  charged  with  said  debt  by 
virtue  of  the  said  supposed  writing  obligatory. 

Jenness,  fifthly,  craves  oyer,  and  pleads  general  perform- 
ance. The  sureties  crave  oyer,  and  aver  a  general  perform- 
ance by  Jenness.  The  sureties,  sixthly,  by  leave  of  the 
court,  pleaded  that  *'they  are  each  surety  for  Walter  B. 
Jenness,  principal  in  the  said  writing  obligatory,  and  that 
said  Jenness  was  elected  city  marshal  of  the  city  of  Black 
Hawk,  for  the  municipal  year  extending  from  the  first  day 
of  April,  1871,  to  the  Slst  day  of  March,  1872,  and  no 
longer,  and  that  at  the  time  the  municipal  year  expired,  to- 
wit,  March  31,  1872,  the  said  Jenness  had  well  and  truly 
paid  over  and  accounted  for  all  the  moneys  which  had  come 
to  his  hands,  as  city  marshal  aforesaid,  and  if  he  failed  to 
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pay  over  and  account  for  any  money  which  came  into  kifi 
hands  as  city  marshal  of  the  city  of  Black  Hawk,  that  such 
money  was  received  by  him  after  the  said  31  st  day  of  March, 
1872,  and  by  him  appropriated  thereafter.  And  that  said 
Jenness,  during  the  said  municipal  year  aforesaid,  did  in 
all  things  well  and  truly  discharge  the  duties  of  the  said 
office,  and  this  the  said  defendants  are  ready  to  verify, 
wherefore  they  pray  judgmeht  if  they  ought  to  be  charged 
with  the  said  debt  by  virtue  of  the  said  writing  obliga- 
tory," etc. 

A  demurrer  to  the  pleas  of  nil  debet  was  sustained,  and 
the  defendants  stood  by  their  pleas.  Replications  were 
filed  by  plaintiflf  to  the  fourth,  fifth  and  sixth  pleas,  thus  : 

And  the  plaintiff  by  way  of  replication  to  the  plea  of 
Walter  B.  Jenness,  one  of  the  above-named  defendants,  and 
to  the  plea  of  Henry  P.  Cowenhoven,  Benjamin  W.  Wood- 
bury and  Zephaniah  Meyers,  the  other  of  the  said  defend- 
ants, by  them  and  each  and  every  one  of  them  fourtbly 
above  pleaded,  says  precludi  rum,  because  it  says  that  the 
mayor  and  city  council  of  Black  Hawk  had  good  right  and 
authority  so  to  take  and  become  the  obligees  in  the  manner 
and  form,  as  in  and  by  its  declaration  is  allege  I,  and  that 
said  writing  obligatory  is  in  all  respects  good  and  valid  in 
law,  and  of  this  it  puts  itself  upon  the  country. 

And  the  said  plaintiff  by  way  of  replication  to  the  plea 
of  said  defendant  Walter  B.  Jenness,  one  of  the  said  defend- 
ants, and  to  the  plea  of  the  other  of  the  said  defendants, 
viz. :  Henry  P.  Cowenhoven,  Benjamin  W.  Woodbury  and 
Zephaniah  Meyers,  by  them  and  each  of  them  fifthly  above 
pleaded,  B^ys precludi  non,  because  it  says  that  the  said 
writing  obligatory  and  the  conditions  thereof  were  not 
truly  kept  and  performed  to  the  true  intent  and  meaning 
thereof,  as  in  and  by  said  plea  is  alleged,  and  of  this  the 
said  plaintiff  puts  itself  upon  the  country. 

And  the  said  plaintiff  by  way  of  replication  to  the  plea  of 
Walter  B.  Jenness  sixtlily  above  pleaded,  one  of  the  said 
defendants,  S2iys  precludi  T^on,  because  it  says  that  the  said 
defendant  Jenness  did  not  well  and  truly  pay  over  and 
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account  for  the  moneys  which  came  into  his  hands  as  city 
marshal,  according  to  the  conditions,  tenor  and  effect  of  the 
said  writing  obligatory,  nor  did  he  well  and/ truly  discharge 
the  duties  of  the  said  office  of  city  marshal,  as  in  and  by- 
said  plea  is  alleged,  and  this  plaintiff  prays  may  be 
inquired  of  by  the  country. 

The  sureties,  then,  and  before  the  jury  was  called,  moved 
for  judgment  on  their  fourth  and  sixth  pleas ;  and  Jennesa 
then,  also,  moved  for  judgment  on  his  fourth  plea,  because 
of  no  sufficient  replication  to  the  fourth,  and  none  at  all  to 
the  sixth  plea.  Motion  overruled.  Jury  trial :  verdict, 
debt,  $5,000,  damages,  ^09.74,  and  judgment  on  verdict 
The  opinion  contains  all  other  facts  material  to  a  complete 
understanding  of  the  case. 

Mr.  L.  C.  Rockwell,  for  appellants. 

Mr.  Alyik  Massh,  for  appellee. 

Wells,  J.  I.  In  debt  on  bond  the  declaration  showing 
the  condition  and  assigning  breaches,  nil  debet  is  no  plea. 
Parish  v.  State^  3  Ind.  209 ;  Jensen  v.  Osirander^  1  Cow. 
670;  PwrJcs  v.  State^  7  Mo.  379 ;  Brmts  v.  athal,  3  Bibb, 
482;  Qrlgler  v.  Quarles,  10  Mo.  320. 

II.  The  ordinance  set  up  in  the  fourth  plea  had  no  bear- 
ing upon  the  question  presented  by  the  residue  of  the  plea. 
The  averments  as  to  this  bring  into  the  record  no  new  element 
of  fact  material  to  the  issue,  and  in  considering  the  effect 
of  this  plea,  may  be  disregarded.  The  averment  that  no 
obligee  known  to  the  law  is  named  in  the  bond,  is  also 
beside  the  matter.  If  an  obligation  be  executed  to  one  by 
an  impossible  or  fictitious  designation,  or  the  name  of  a 
person  never  in  being,  it  is  still  a  good  obligation,  and  the 
person  in  fact  intended  may  sue  thereon  in  his  own  name, 
averring  that  the  deed  was  made  to  him  by  the  name  therein 
mentioned.  This  averment  may,  therefore,  be  rejected  as 
senseless.  The  remaining  allegation  of  the  plea,  that  the 
nuiyor  and  council  had  no  authority  to  take  the  said  writing 
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obligatory,  and  that  the  same  is  wholly  void,  is  contradic- 
tory of  that  which  precedes,  for  herein  it  is  implied  that 
there  are  such  persons  in  being  as  the  mayor  and  common 
council,  which  is  before  denied.  Moreover,  whether  the 
mayor  and  council  might  lawfully  become  the  obligees 
in  such  an  obligation  as  set  forth  in  the  narr.y  for  the 
benefit  of  the  city,  is  a  pure  question  of  law.  It  may 
be  said,  therefore,  that  the  plea  can  only  operate  as  a 
demurrer,  the  replication  as  a  joinder  in  demurrer ;  in  which 
view  the  issue  of  law  joined  must  be  treated  as  waived  by 
the  pleas  to  the  merits  which  had  been  interposed  there- 
with. Waiving  these  considerations,  however,  if  the  mayor 
and  council  had  no  lawful  authority  to  become  obligees  in 
such  a  bond  as  mentioned  in  the  declaration,  to  the  use  of 
the  city,  then  the  bond  never  was  of  effect,  either  as  the 
deed  of  the  defendants,  or  anybody  else,  as,  indeed,  the 
plea  further  on  asserts.  This  averment,  therefore,  amounts 
to  non  est  factum.  The  replication,  though  possibly  infor- 
mal, sufficiently  answers  it.  There  was  no  error,  therefore, 
in  denying  the  defendant's  motion  for  judgment  upon  the 
fourth  plea. 

III.  The  sixth  plea  of  the  sureties  is  a  'traverse  of  the 
breach  assigned  in  the  bond,  and  should  have  concluded  to 
the  country.  The  plaintiff  was  at  liberty,  however,  to  pass 
by  this  error  and  reply.  The  replication  re-asserts,  in  gen- 
eral terms,  that  the  conditions  of  the  defendants'  obligation 
had  not  been  kept  and  performed.  More  than  this  was  not 
required.  The  breaches  set  forth  in  the  declaration  were 
then  sufficiently  answered.  Morris  Canal  Co.  v.  Van  VorsU 
3  Zabr.  98 ;  Treasurer  v.  OswaZd,  2  McM.98 ;  Steph.  PI.  355. 
It  was  unnecessary  to  again  or  more  fully  particularisse 
them.  The  replication,  it  is  true,  assumes  to  answer  the 
plea  of  '*  Walter  B.  Jenness,  sixthly,  above  pleaded;" 
whereas  Jenness  plead  but  five  times,  and  the  sixth  plea 
was  that  of  his  co-defendants.  The  replication,  however, 
clearly  answers  this  plea ;  it  is  expressed  to  be  interposed 
to  tlie  plea  sixthly  before  pleaded  ;  there  was  no  plea  sixthly 
pl(^aded  except  that  of  the  sureties,  and,  as  we  think,  the 
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name  of  the  defendant  Jenness»  by  the  insertion  of  which 
the  uncertainty  arises,  is  false  demonstration  and  may  be 
rejected,  according  to  the  maxim.  The  prayer  for  judg- 
ment upon  this  plea,  also,  was,  therefore,  well  denied. 

ly.  The  error  assigned  upon  the  admission  of  the  bond 
in  eyidence  is  answered  by  what  has  been  before  said.  The 
declaration  properly  counted  upon  it  as  executed  to  the 
corporation.    Ang.  &  Ames  on  Corp.,  §  647. 

y.  It  has  sometimes  been  held  that  the  declarations  of  the 
principal  in  an  official  bond  are  evidence  against  the  sure- 
ties without  reference  to  the  time  when,  or  the  circumstances 
under  which,  they  were  made.  Treasurer  v.  BateSy  2 
Bailey,  362.  The  better  doctrine  appears  to  limit  the  opera- 
tion of  such  declarations,  against  the  sureties,  to  the  case, 
in  which  they  are  made,  in  the  performance  of  some  official 
act  or  duty  and  in  reference  thereto.  1  Phill.  Ev.  625»  *  626.* 
That  in  such  case  they  are  part  of  the  res  gestce^  and  at  least 
prima  facie  evidence  as  to  the  sureties,  is  abudantly  main- 
tained by  authority.  United  States  v.  Oaussen^  19  How. 
213;  United  Stages  v.  Boydy  6  id.  50  ;  Stephens  v.  Orawford^ 
1  Kelly,  674 ;  Dumas  v.  Patter soUy  9  Ala.  484 ;  State  v. 
McKeey  1  Gill  &  Johns.  378 ;  Graham  v.  County  Commis- 
timers,  9  Dana,  182 ;  Dohbs  v.  Justice^  17  Gfa.  624 ;  Swmier 
V.  Leu>iSj  10  Rich.  L.  171. 

We  have  seen  no  case,  however,  in  which  the  statements 
of  the  principal  were  received,  to  charge  the  sureties,  when 
made  after  the  expiration  of  his  official  term.  The  reports  or 
Btatement  of  account  of  Jenness,  which  was  received  against 
his  sureties,  and  which  was,  indeed,  the  only  evidence  of  his 
defalcation,  was  given  the  11th  of  May,  and  his  official 
term  seems  to  have  terminated  early  in  the  previous  month. 
Nothing  appearing  in  evidence  upon  the  point,  we,  perhaps, 
ought  not  to  infer  a  holding  over  beyond  the  term  of  his 
appointment ;  and  even  if  we  should  infer  that  his  suc- 
cessor delayed  in  qualifying,  and  that  so  Jenness  held 
over,  until  the  date  of  his  report,  it  is,  perhaps,  doubt- 
ful, whether  the  state  of  the  question  is  changed ;  for 
many  authorities  are  to  the  effect  that  the  sureties  aie 
Vol.  II.— 74 
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not  liable  for  the  acts  of  the  principal  during  such  hold* 
ing  over.  The  reasoning  upon  which  such  statements 
of  the  officer,  when  made  during  the  official  term,  haye 
been  received  against  his  sureties,  would  seem,  however, 
to  render  them  admissible  in  some  cases,  even  though 
made  after  its  expiration.  The  sureties  obligate  themselves 
to  be  answerable  for  what  the  principal  does  in  his  office ; 
his  official  acts  may,  therefore,  be  shown  to  charge  them  ; 
every  declaration,  accompanying  and  explanatory  of  the 
act,  is  part  of  it. 

In  the  present  case  the  undertaking  of  the  sureties  was 
that  their  principal  should  duly  account  for  and  pay  over 
all  moneys  which  should  come  to  his  hands  by  virtue  of  his 
office.  The  nature  of  the  official  duty,  and  the  character 
and  purpose  of  the  suretyship,  imply,  if  the  words  of  the 
condition  do  not,  indeed,  import,  that  a  full  and  formal 
statement  of  all  moneys  received  should  be  rendered  in 
writing. 

But  in  the  nature  of  things,  it  cannot  have  been  Intended 
by  the  parties  that  such  account  should  necessarily,  and  at 
all  events,  be  rendered  before  the  qualification  of  the  officer's 
successor. 

The  marshal  was,  it  appears,  charged  with  the  collection 
of  municipal  taxes.  These  and  other  public  dues  may  be,  as 
in  point  of  fact  is  frequently  the  case,  in  arrears,  and  the  mar- 
shal bound  to  receive  them  down  to  the  last  moment  of  his 
official  term.  Having  the  probability  of  such  payment  in 
.  view,  it  would  seem  that  the  marshal  might,  unless  a  con- 
trary requirement  were  imposed  by  the  city  councU,  law- 
fully defer  his  account  until  he  should  have  completed  his 
term ;  and  that  an  account  rendered  seasonably  after  his 
outgoing  might  be  held  to  perform  the  condition  of  the 
bond.  It  follows  that  an  account  rendered  in  a  reasonable 
time  after  the  expiration  of  the  office  would  be  in  the  per- 
formance of  the  duty  imposed  by  the  law,  and  contemplated 
by  the  condition  of  the  bond,  and  would  as  fully  affect  the 
sureties  as  one  rendered  before  that.  The  case  of  Blken  v. 
The  PeopUy  3  Scam.  208,  seems  to  furnish  a  satisfactory 
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analogy.  The  admissibility  of  this  account,  therefore, 
depends  upon  whether  it  was  rendered  in  reasonable  time 
after  the  expiration  of  the  offlcer'^s  term ;  and  upon  the  evi 
dence  contained  in  the  record,  we  cannot  say  it  was  not. 
As  to  this  question,  every  case  must  begorerned  by  its  own 
circumstances.  For  any  thing  which  appears  to  us,  the 
account  may  have  been  rendered  at  the  first  meeting  at 
which  the  council  were  prepared  to  receive  or  act  upon  it; 
if  so,  it  would  seem  clearly  to  be  in  fit  time.  We  ought 
not  to  indulge  in  presumptions  to  render  this  evidence 
incompetent. 

VI.  The  instructions  prayed  by  the  defendants  assume 
that  not  only  had  a  defalcation  occurred  in  the  former  offi- 
cial term  of  Jenness,  but  that  this  was  also  known  to  the 
city  council  at  the  time  of  the  second  appointment,  upon 
which  defendants  became  his  sureties.  Even  if  the  facts 
were  as  supposed,  the  principle  of  the  instructions  is  of 
doubtful  application  to  a  municipal  corporation.  But,  while 
the  evidence  sufficiently  exhibits  that  such  defalcation  did 
occur  in  the  former  term,  evidence  that  it  was  known  to  the 
eouncU  is  entirely  wanting. 

Vn.  Thejury  were  charged  to  compute  interest  on  the 
amount  which  Jenness  had  received,  and  had  failed  to  pay 
over ;  they  were  not  informed  as  to  the  time  during  which 
such  allowance  should  be  made,  but  gave  interest  only  from 
the  date  of  the  report  rendered  by  Jenness  on  the  eleventh 
of  May.  This  computation  was  at  least  sufficiently  favor- 
able to  the  defendants.  The  allowance  of  interest  wag 
proper.  The  damages  against  the  sureties  are  measured  by 
the  same  rule  as  against  their  principal ;  as  against  the 
prindpal  the  demand  had  been  liquidated  by  the  account 
or  report  of  May  11 ;  and  so  from  that  date,  at  least,  interest 
was  given  by  statute.    The  judgment  is 

Affirmed. 
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CiTT  OF  CXNTBAL  7K  SSABS. 


Cnr  ORDiKAKCB—  a  mere  reioluiian  cfths  eounoU  U  not,  A  remlatioii  Adopted 
bj  a  cit7  ooandl,  not  approved  b^  the  major,  and  not  pabllBhed  in  the 
manner  required  hj  the  charter,  has  not  the  effect  of  an  ordinance. 

CiTT  cnARTKR — hf^isUUiM  powers  ofcouncU  under ^  as  in  fixing  the  oompensa* 
tion  of  citj  ofScers,  must  be  exercised  by  ordinance,  when  sneh  fixing  is 
intended  to  be  permanent. 

C<»np&nsation  of  a  cUy  officer  ^  fixed  onlj  bj  such  a  reaolntion  of  the  eoonoU  a 
year  previons  to  the  appointment  of  the  officer,  was  not  paid.  He  brought 
suit  therefor. 

HM,  that  the  officer  could  not  recover. 

CiTT  TREA8T7RBR-*-  SLBCTBD — RBMOv AL  07.  Where  a  dty  charter  provided 
for  the  election  of  a  treasurer,  N.  was  accordingly  elected ;  the  council 
assuuied  to  declare  the  office  vacant,  because,  as  they  said,  N,  failed  to 
give  bond  and  qualify,  under  the  law ;  the  council  thereupon  appointed 
one  II.  treasurer ;  the  city  ordinances  required  the  dty  eoUector  to  pay  to 
the  dty  treasurer  all  dty  moneys  collected  by  him :  S.,  acting  as  dty  col- 
lector, received  moneys  belonging  to  the  city,  and  paid  over  a.part  of  the 
same  to  H.  as  treasurer,  and  paid  a  portion  thereof  to  one  A.,  who  was 
preddent  of  the  city  school  lx>ard ;  and  the  dty  failed  to  pay  8.  for  his 
services  as  such  collector. 

BM,  1.  That  under  the  general  rule  of  law  relating  to  officers  of  thb  kind,  the 
former  treasurer  held  over  until  his  successor  was  eleeted  and  qualified. 

%  That  the  council  had  no  power  to  declare  the  office  vacant,  or  to  appoint  H. 
treasurer. 

8.  That  payment  by  S.  to  H.,  as  treasurer,  as  also  the  payment  to  A.,  was  not 
such  as  the  law  required, 

4.  That  8.  had  not  paid  the  moneys  to  the  treasurer,  and  until  lie  did  so,  he 
oould  not  recover  for  his  services  as  sudi  ooUeetor. 


Appeal  from  District  Oov/rtj  Oilpin  Oauntp. 

Thb  charter  referred  to  i  a  the  opinion  may  be  found  in 
the  laws  of  the  third  session  (1884),  at  page  244,  et  seq.  The 
resolution  of  May  8, 1866,  to  which  the  opinion  refers,  is  as 
follows,  viz.:  *•  On  motion  of  Alderman  Bedell,  the  report  of 
the  finance  committee  in  regard  to  police  regulations  was 
adopted.  On  motion,  above  report  was  amended  so  as  to 
aflfect  only  the  city  marshal,  who  was  allowed  fifty  dollars 
per  month,  said  salary  to  commence  May  1,  1866." 
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Mr.  Clinton  Reed,  for  appellants. 

Mr.  L.  C.  BooKWELL,  for  appellee. 

Hallett,  G.  J.  This  action  was  brought  to  recover  for 
senrices  rendered  by  appellee  as  marshal  of  the  city  of  Gen* 
tnd.  At  the  time  appellee  was  appointed  to  that  office  two 
sets  of  aldermen  were  claiming  to  represent  the  city,  and  a 
question  is  presented  as  to  the  validity  of  the  appointment, 
which  it  will  not  be  necessary  to  determine  at  this  time. 
The  claim  for  salary  is  based  upon  a  resolution  of  council 
adopted  May  3,  1866,  by  which  $50  per  month  was  allowed 
to  the  marshal,  to  commence  on  the  first  of  May  in  that  year. 
The  resolution  does  not  appear  to  have  been  approved  by 
the  mayor,  or  published  in  the  manner  required  by  the 
charter,  and  therefore  it  cannot  have  effect  as  an  ordinance 
of  the  city.  Whether  it  should  be  regarded  as  fixing  the 
salary  of  the  marshal  throughout  the  j'ear  1867-8,  for  which 
appellee  claims  the  right  to  recover;^  is  tlie  question  to  be 
determined.  That  some  of  the  powers  conferred  by  the 
charter  may  be  exercised  by  resolution  of  council,  or  in  any 
other  manner  which  may  indicate  the  will  of  that  body,  is 
not  and  cannot  be  denied,  and*it  is  equally  plain  that  other 
powers  are  of  a  legislative  character,  and  can  only  be  car- 
ried into  effect  by  ordinance.  In  the  38th  section,  power 
to  enact  ordinances  for  purpose  of  carrying  into  effect  pro- 
visions of  the  charter  is  expressly  conferred,  and  generally 
the  authority  conferred  upon  the  council  is  to  be  performed 
in  that  way.  Express  authority  is  given  in  the  36th  section 
to  fix  the  compensation  of  city  officers,  and  it  is  desirable 
that  this  should  be  done  by  ordinance  so  that  both  the  offi- 
oei*s  and  the  public  may  know  what  is  to  be  paid.  Smith  v. 
0(m.j  etc.  J  41  Penn.  St.  386. 

The  resolution  adopted  in  the  year  1866  may,  perhaps, 
be  regarded  as  fixing  the  compensation  of  the  marshal  then 
in  office,  but  cannot  have  the  effect  to  fix  the  salary  of  that 
officer  for  all  time.  For  that  purpose  an  ordinance  adopted 
and  published  with  the  forms  prescribed  by  the  charter  was 
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necessary,  and  as  it  does  not  appear  that  any  sncli  existecU 
the  right  of  appellee  to  recover  such  compensation  cannot 
be  sustained.    1  Dillon  on  Municipal  Corp.,  §  169, 

Another  claim  asserted  by  appellee  was  for  services  ren- 
dered as  collector  of  city  taxes  in  the  years  1867  and  1868, 
which  by  an  ordinance  of  the  city  he  was  required  to  pay  over 
to  the  treasurer.  The  council  by  which  appellee  waa 
appointed,  in  June,  1867,  declared  the  office  of  city  treasitrer 
vacant,  upon  the  ground  that  Nuckolls,  who  was  elected  to 
that  office  in  the  April  preceding,  had  failed  to  qualify,  and 
appointed  one  Harker  to  be  treasurer  of  the  city.  It 
appears  tliat  Nuckolls  had  filed  his  bond  and  obtained  the 
approval  of  the  other  council,  and  that  he  was  exercisincp 
the  functions  of  the  office.  And  this  was  probably  auffi  - 
cient  to  invest  him  with  its  powers  and  duties  de  faoU>. 
But  if  this  were  not  so,  and  Nuckolls  did  in  fact  fail  to 
qualify,  there  can  be  no  doubt  that  the  treasurer  of  the  pre- 
ceding year  held  over  until  his  successor  should  be  elected 
and  qualified.  There  is  no  provison  in  the  charter  to  this 
effect,  but  such  is  the  general  rule  of  law  in  relation  to 
officers  of  this  kind.    1  Dillon  on  Municipal  Corp.,  §  15& 

The  language  of  sections  2  and  84  of  the  charter  plainly 
shows  that  the  city  council  had  power  to  remove  officers 
appointed  by  them,  bat  no  such  power  is  conferred  as  to 
officers  elected  by  the  people.  Conceding  that  the  council 
was  properly  constituted,  the  attempt  to  remove  the  treasu- 
rer of  the  city  and  appoint  Harker  to  his  place  was  unwar- 
ranted by  the  charter,  and  entirely  ineffiBetual  to  confer 
upon  Harker  authority  to  receive  the  funds  of  the  city* 
Unless  appellee  has  paid  over  the  funds  collected  by  him  to 
the  treasurer  of  the  city,  as  required  by  the  ordinance,  ho 
cannot  recover  compensation  for  his  services,  and  we  havo 
no  hesitancy  in  saying  that  payment  to  Harker  was  not  sncb 
as  the  law  required.  An  officer  is  responsible  for  publio 
funds  which  he  has  received  unless  discharged  by  law. 
Morheck  v.  TJte  State,  28  Ind.  86;  U.  8.  v.  Prescott,  3  How. 
578.  So,  also,  it  appears  that  a  portion  of  the  money  col- 
lected was  paid  to  Arnold,  president  of  the  school  board. 
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wifhont  nuthcaAty  of  law.  The  ordinance  required  the  col 
lector  to  pay  to  the  city  treasurer  all  moneys  collected  bj 
him,  aad  payment  to  another  waa  unauthorized.  Upon  the 
evidence  in  this  record  we  are  unable  to  perceive  any  ground 
apon  which  appellee  may  hare  Judgment,  and  therefore  the 
jndgment  will  be  reversed,  with  costs,  and  the  cause  re- 
manded. 

Seversed. 


MoKat  v.  Batohbllob. 

1>m!Bm^f9r$0h^iam--isMh&rUmu9tl^madeinihe*eh^  The  act 

ot  1870  to  proyide  for  common  schools  (8  Sees.  181)  confers  no  anthoritj 
npon  the  secretary  of  a  school  district,  proceeding  to  collect  a  tax  regalarly 
leried  in  his  district,  to  distrain  property  outside  of  the  district. 

The  district  having  been  divided,  and  the  toeu$  in  quo  set  off  into  another  dls> 
triet  after  the  tax  was  levied  and  1>efore  the  property  was  seized  by  the 
secretary,  the  rale  is  the  same. 

Tax — whether  it  is  a  lien  upon  personal  property  hefore  seiture,  A  tax  levied 
for  school  purposes  does  not  become  a  lien  npon  personal  property  in  virtue 
of  the  assessment  merely,  but  only  npon  seizure,  there  being  nothing  in 
the  statata  upon  the  snliject. 

KspiiBTni  —  fchether  it  lies  for  property  seized  trithotU  the  school  district.  Prop- 
erty distrained  without  the  district  is  not  taken  for  a  tax  assessment  or 
floe  within  the  meaning  of  the  act  regulating  the  action  of  replevin  (R.  S. 
S88),  and  that  action  may  be  maintained  to  reoover  possession  of  it. 

Srror  to  DUtriot  Courts  Arapahoe  Coumty. 

^Hb  action  was  replevin  to  recover  possession  of  a  wagon, 
^nd  plaintiff  in  error,  who  was  defendant  in  the  court  be* 
^^^>  pleaded,  1,  non  detinei;  and  2,  substantially  as  fol- 

^^t  at  the  time  when,  etc.,  defendant  was  secretary  of 
^e^ool  District  No.  Three  (3),  in  Arapahoe  county,  Colo- 
re, that  a  special  school  meeting  was  regularly  called  to 
loeet  October  31, 1871,  for  purpose  of  levying  special  school 
tax ;  that  said  meeting  was  held  and  a  special  tax  of  ten 
mills  on  the  dollar  was  duly  voted  ;  that  on  November  16, 
1871,  defendant,  still  being  secretary,  posted  up  a  list  of  the 
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persons  taxed  as  aforesaid,  at  three  places  in  said  school  dis 
trict,  with  the  ambunt  of  tax  dae  from  each  person ;  that 
on  February  6, 1872,  a  warrant  of  that  date  to  collect  said  tax 
came  into  defendant's  hands,  as  secretary  aforesaid,  signed 
by  the  president  of  said  school  district,  and  countersigned 
by  the  secretary,  authorizing  defendant  to  demand  and 
receive  of  every  person  named  in  said  list  so  posted  up,  the 
sum  taxed  against  such  person,  and  if  any  person  neglected 
or  refused  to  pay  the  same  when  called  on,  to  collect  the 
same  by  distress  and  sale  of  the  goods  and  chattels  of  such 
person  found  within  said  school  district ;  that  plaintiflf's 
name  was  on  said  list  so  posted  up,  and  he  was  at  the  time  of 
the  voting  of  said  tax,  and  at  tlie  time  of  posting  of  said 
notices,  the  owner  of  taxable  property,  real  and  personal, 
within  said  school  district,  of  the  value  of  $3,400,  and  a 
•  resident  of  said  district,  and  was  charged  on  said  list  with 
the  sum  of  $34,  tax  levied  upon  his  said  property,  which 
said  tax  was  due  and  unpaid  ;  that  defendant  demanded  of 
plaintiff  the  payment  of  said  tax,  which  plaintiff  refused, 
and  afterward,  in  the  life-time  of  said  warrant,  and  by  vir- 
tue of  the  laws  of  Colorado  Territory  and  by  authority  of 
said  warrant,  within  said  school  district,  defendant  did  take 
and  distrain  the  said  goods  and  chattels  of  plaintiff,  for  the 
tax  so  due  as  aforesaid. 

.  To  this  the  plaintiff  replied,  amongst  other  things,  that 
the  said  goods  were  not  taken  within  the  said  school  district^ 
and  hereon  issue  was  joined,  and  also  upon  the  plea  non 
detinet  The  plaintiff  further  replied  de  ivjuriay  upon 
which  issue  was  joined. 

At  the  trial  it  appeared  that  a  special  school  tax  was  lev- 
ied on  the  21st  October,  1871,  in  school  district  No.  3,  Arapa- 
hoe county,  and  that  plaintiff  (Batchellor),  at  that  time,  and 
subsequently,  until  the  day  of  trial,  resided  on  section  36, 
Town.  2  S.,  R.  68  W.,  which  was  then  a  part  of  said  district 
That  the  sum  of  $34  was  assessed  against  plaiatiff  upon  prop- 
erty by  him  then  held  within  the  district.  That  December 
13,  1871,  a  new  district  was  organized  by  the  county  super- 
intendent of  schools,  designated  as  No.  16,  of  which  the 
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said  section  36  was  a  part  That  defendant  McKay,  being 
secretary  of  district  No.  3,  on  the  29th  of  March,  1872, 
seized  the  wagon  in  controversy,  to  satisfy  the  said  tax 
levied  in  district  No.  3,  the  said  wagon  being,  at  the  time  of 
seizure,  on  the  premises  of  said  Batchellor,  and  within  the 
new  district  No.  16.  Upon  such  evidence,  the  court  before 
whom  the  cause  was  tried  without  a  jury,  gave  judgment 
for  the  plaintiff,  and  the  defendant  sued  out  this  writ  of 
error. 

The  statute  regulating  the  manner  of  collecting  taxes  for 
school  purposes  (8  Sess.  144)  contains  the  following : 

"Should  any  one,  when  called  on,  neglect  or  refuse  to 
pay  such  tax,  the  secretary  shall  proceed  to  collect  the  same 
by  distress  and  sale  of  goods  and  chattels  found  within  the 
district,  having  first  posted  up,  at  least  ten  days  previous, 
notice  of  such  sale,  in  three  or  more  public  places  in  the 
district" 

Chapter  74,  R.  S.,  entitled  "  Replevin,"  requires  the  plaintiff 
in  replevin,  or  some  one  in  his  behalf,  to  make  oath  that  the 
goods  haye  '^  not  been  taken  for  any  tax,  assessment  or  fine 
levied  by  virtue  of  any  law  of  this  Territory." 

Mr.  J.  W.  HoBNSB,  for  plaintiff  in  error. 

Mr.  Alfred  Saybe,  for  defendant  in  error. 

Hallett,  C.  J.  Plaintiff  in  error,  as  secretary  of  school 
district  No.  3,  in  Arapahoe  county,  distrained  the  wagon  in 
controversy  to  satisfy  a  tax  levied  against  the  defendant  in 
error  in  that  distiict,  pursuant  to  the  statute  of  1870.  8  Sess. 
131.  To  a  plea  setting  up  these  facts  defendant  in  error 
replied  de  ivjuriay  and  that  the  goods  were  not  taken  within 
the  district  It  appears  that  after  the  tax  was  levied  and 
before  the  wagon  was  distrained  the  district  was  divided  by 
the  county  superintendent  of  schools,  and  that  part  in  which 
defendant  in  error  resides  was  set  off  into  a  district  by  itself. 
By  the  11th  section  of  the  act  above  mentioned,  power  is 
conferred  upon  the  county  superintendent  to  divide  the 
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county  into  school  districts,  and  to  alter  and  change  the 
boundaries  of  districts  from  time  to  time  as  the  convenience 
of  the  inhabitants  may  require,  and  this  power  having  been 
exercised,  it  appears  to  be  impossible  to  say  that  the  original 
boundaries  of  the  district  may  be  maintained  for  the  purpose 
of  collecting  a  tax  levied  before  the  change  was  made.  The 
31st  section  confers  authority  to  collect  the  tax  by  distress 
and  sale  of  goods  and  chattels  found  within  the  district,  and 
the  secretary  has  no  other  authority  in  that  behalf.  Although 
the  tax  may  have  been  regularly  assessed,  the  secretary 
has  no  authority  to  go  out  of  his  district  to  enforce  pay- 
ment of  it  The  rule  may  be  otherwise  as  to  a  tax  against 
real  estate,  which  is  a  lien  upon  the  property  from  the 
date  of  the  levy.    Moss  v.  Shear,  25  Cal.  88. 

As  to  personal  property,  however,  there  can  be  no  lien 
until  seizure,  unless  it  is  given  by  statute.  2  Dill.  Corp., 
§  659.  The  tax  assessed  generally  against  defendant  in 
error  did  not  become  a  lien  upon  his  personal  property,  and 
no  right  was  acquired  by  the  assessment,  merely,  to  seize 
the  wagon  wherever  it  should  be  found.  We  have  no  diffi- 
culty in  saying  that  the  seizure  without  the  district  was 
unauthorized,  but  it  is  not  so  clear  that  the  question  may 
be  raised  in  this  form  of  action.  The  statute  relating  to 
replevin  (R.  S.  533)  plainly  prohibits  this  remedy  in  every 
case  where  property  has  been  seized  for  a  tax,  assessment 
or  fine  levied  under  a  law  of  the  Territory.  Styles  v.  Qriffiih^ 
3  Yates,  82 ;  People  v.  Albany,  7  Wend.  484 ;  Mt  Carbon 
Co.  V.  Andrews,  53  III.  176.  That  the  principle  extends  to 
the  seizure  a^  well  as  the  assessment,  and  equally  forbids  all 
questions  respecting  the  validity  and  regularity  of  the  war- 
rant and  of  the  assessment,  we  freely  concede,  but  obvi- 
ously there  must  be  some  color  of  authority  for  making 
the  seizure.  For  instance,  it  has  been  held  that  where  the 
warrant  was  issued  without  jurisdiction,  and  where  the 
statute  under  which  the  assessment  was  made,  was  uncon- 
stitutional, replevin  would  lie.  Morford  v.  Unger^  8  Iowa, 
82 ;  Wright  v.  Briggs.  2  Hill,  77 ;  Hudler  v.  Oolden^  36  N. 
Y.  446.    If  this  were  not  the  rule,  a  defendant  in  replevin 


Digitized  by 


Google 


1875.]      Daniels  et  al.  v.  The  Citt  of  Denver.  595 

might  always  defeat  the  action  by  pretending  that  the  prop- 
erty had  been  taken  to  satisfy  a  tax.  An  officer  without 
his  bailiwick  is  utterly  without  authority,  and  cannot,  there- 
fore^ justify  under  process.  Although  professing  to  act  in 
vurtue  of  tiie  assessment^  it  cannot  be  truly  said  that  plain- 
tiff in  error,  when  without  his  district,  could  seize  property 
under  the  authority  of  the  law,  and,  therefore,  his  plea 
was  well  answered  by  the  replication  that  the  property 
was  taken  without  the  district.  Perhaps  this  replication 
amounts  to  no  more  than  the  other,  for  plaintiff  in  error  could 
not  be  required  to  show  more  than  that  the  property  was 
taken  under  color  of  authority  for  the  purpose  of  collecting 
a  tax,  and  if  the  seizure  had  been  made  within  the  district, 
this  result  would  have  been  accomplished.  But  the  evi- 
dence was  clear  to  the  point  that  the  property  was  in  fact 
taken  without  the  district^  as  established  at  the  time  of  the 
taking,  and  this,  we  think,  is  enough  to  support  the  judg- 
ment of  the  court. 
The  judgment  is  affirmed,  with  costs. 

Affirmed. 


DA5IEL6  et  al.  V.  The  City  of  Denveb. 

^umacm^  €tifuii(m$ta  the  record  muU  be  nude  in  api  H^    Bf  nunring  to 

•trika  out  m  Ull  ol  exception!,  other  otjeetions  to  tho  noord  which  are  not 

then  Mfligned  are  waived. 
^fUDonon -^ in mrreii-^uhetherUU  final,    A  Jadgment  npon  a  motion  in 

armt  that  defendant  go  without  day  is  final,  and  the  writ  of  tfror  Ilea  to 

remoye  the  record  into  this  conrt. 

Brror  to  District  Oowrtj  Arapahoe  County. 

After  verdict  for  plaintiff  in  the  court  below,  judgment 
was  arrested.  Defendant  moved  to  quash  the  writ,  for  that 
no  final  judgment  was  ever  given. 

Per  Curiam.  Defendant  in  error  at  a  former  day  moved 
to  quash  the  biU  of  exceptions,  which  was  allowed  below 
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and  thereby  admitted  that,  saving  this  objection,  the  recorc 
was  properly  here.  Moreover,  judgment  was  given  in  th< 
court  below  that  defendant  go  without  day ;  this  was  a  fina 
judgment,  and  the  writ  of  error  well  lies.  Faver  v.  Philbrick 
6  N.  H.  358;  PoweU  v.  Kinsey,  6  Blackf.  359. 

Motion  denied. 


Martin  v.  Thb  Hazzabd  Powdsb  Co. 

OONTRAGT  OF  QUARANTT — vMauing  ofths  wtrdt"  value  rseeived."  In  a  goanuit: 

written  on  the  back  of  a  promissory  note  the  words  value  received  impor 

a  consideration  which  is  prima  fade  sufficient  to  support  the  contract. 
Plbadino  —  denying  signature  to  written  instrument.    In  an  action  upon  i 

written  guaranty  the  execution  of  the  instrument  cannot  be  put  in  issui 

except  by  plea  verified  by  affidavit,  as  provided  in  section  14  of  the  Practio 

Act  (R.  S.  105). 
PRATICB —  viTien  objection  should  be  made.  An  objection  that  evidence  was  givei 

in  rebuttal  which  should  have  been  given  at  the  opening  of  the  case,  no 

having  been  urged  at  the  trial,  will  not  be  considered  in  this  court. 
New  trial  —  of  newty^dieeovered  efoidence.  .  That  evidence  has  been  discov 

ered  since  the  trial  is  not  a  ground  for  new  triaL 
1   If  diligence  was  not  used  before  the  first  trial  to  ascertain  whether  sad 

evidence  existed. 
3.  Or  if  such  evidence  is  cumulative  merely. 
Upon  conflicting  evidence.    A  new  trial  will  not  be  granted  where  the  eVi 

dence  is  conflicting,  and  the  verdict  is  substantiaUy  right. 
Intbrest — wTuther  it  is  embraced  in  contract  ofguarantff.    Upon  a  gaaraati 

indorsed  on  a  promissory  note,  the  interest  spedfied  in  the  note,  as  wel 

as  the  principal  sum,  may  be  recovered. 
Prrsumftion  '^asto  law  of  another  Territory,    In  the  absence  of  evidence  m 

to  the  law  of  another  Territory,  the  presumption  Is  that  it  is  the  same  ai 

our  own. 
G  UARANTT  -^  of  its  noturc.    Sernble^  that  a  guaranty  is  an  original  undertaking 

upon  which  the  guarantor  is  liable  in  the  absence  of  proof  that  the  make: 

of  the  note  is  insolvent,  or  that  diligence  was  used  to  collect  from  him 
Practice  —  of  instructions  to  (M  jury.    The  court  is  not  required  to  charge 

the  Jury  in  the  exact  language  of  the  prayer.    It  is  enough  that  tho  sub 

stance  of  the  prayer  was  given. 
Of  the  assignment  cf  error  in  this  court.    An  assignment  of  error  covering  t\n 

entire  charge  to  the  jury  is  in  violation  of  the  12th  rule  of  tliis  ooort,  an< 

will  not  be  considered  as  to  any  of  the  propositions  embraced  in  th< 

charge. 
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Appeal  from  District  Qourt^  Arapahoe  Qourdy. 

Thb  guaranty  upon  which  the  action  was  founded  is 
quoted  in  the  opinion,  and  the  issues  are  there  stated.  The 
pleas  were  not  under  oath.  After  putting  in  the  note  and 
guaranty,  plaintiff  (appellee)  rested,  and  defendant  (appel- 
lant) moved  for  judgment  of  nonsuit,  which  was  denied. 
Appellant  then  testified  that  the  guaranty  was  given  by  him 
some  time  after  the  note  was  made,  and  that  it  was  without 
consideration. 

Appellee  then  called  one  Reynolds,  who  was  appellee's 
agent,  to  prove  the  circumstances  attending  the  making  of 
the  guaranty,  and  he  testified  in  substance  that  appellant 
agreed  to  guarantee  the  note  before  it  was  made  by  Corn- 
forth,  and  that  witness  paid  to  appellant  one  dollar  in  con- 
sideration of  the  execution  of  the  guaranty.  A  general 
objection  to  this  evidence  was  noted,  but  the  ground  thereof 
was  not  stated.  Appellee  also  called  one  Fredendali,  who 
related  a  conversation  between  Reynolds  and  appellant,  to 
the  effect  that  the  latter  promised  to  become  security  upon 
the  note  when  it  should  be  obtained  from  Comforth,  who 
was  indebted  to  appellee. 

Upon  this  evidence  the  jury  found  for  plaintiff,  and  ap- 
pellant moved  for  a  new  trial,  and  in  support  thereof  filed 
several  affidavits  respecting  newly  discovered  evidence.  In 
his  own  affidavit  he  deposed  that  he  was  surprised  at  the 
trial,  by  the  testimony  of  Reynolds  touching  the  payment 
of  one  dollar  upon  the  execution  of  the  guaranty;  that  Rey- 
nolds had  frequently  admitted  to  him  that  the  guaranty  was 
without  consideration;  that  at  the  time  of  trial  he  was  igno- 
rant of  facts  set  forth  in  the  affidavits  of  James  and  Mary 
Martin,  which  latter  affidavits  were  filed  with  his  own;  that 
he  had  then  forgotten  that  James  Martin  was  present  at  the 
execution  of  the  guaranty,  and  did  not  become  aware  of  it 
until  the  day  following  the  trial,  when  the  said  James  in- 
formed him  of  the  fact ;  that  he  was  also  informed  after 
the  trial  that  one  William  J.  Baker  was  present  at  tbr 
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execution  of  tlie  guaranty,  but  that  the  said  William  waa 
not  a  resident  of  the  Territory,  and  therefore  he  could  not 
obtain  the  afQdavit  of  him,  the  said  William. 

James  Martin  deposed  that  he  was  present  at  the  execntlon 
of  the  guaranty,  and  that  nothing  was  then  paid  by  Reynolds 
to  appellant;  that  he  did  not  communicate  his  knowledge 
of  the  matter  to  appellant  nntil  after  the  trial. 

Mary  Martin  deposed  to  a  conversation  with  Reynolds  in 
May  or  June,  1873,  in  which  the  latter  admitted  that  the 
guaranty  was  without  consideration. 

It  was  admitted  at  the  hearing  of  the  motion  that  this  wit- 
ness was  appellant's  wife. 

The  motion  for  new  trial  was  denied,  and  appellant  ex* 
cepted. 

The  eighth  assignment  of  error  was  as  follows : 

"The  court  erred  in  its  instruction  on  the  question  of 
interest,  there  being  no  evidence  in  the  case  as  to  the  rate  of 
interest  allowable  by  the  laws  of  Wyoming  Territory,  or 
that  said  laws  allowed  the  rate  of  interest  stipulated  for  in 
said  note." 

Following  this  was  the  charge  of  the  court,  embracing 
several  propositions. 

The  ninth  assignment  was  upon  the  prayer  for  instruc- 
tion, which  is  given  in  the  opinion. 

In  argument  it  was  contended  that  the  guaranty  was  a 
collateral  undertaking,  upon  which  appellee  could  not 
recover  without  proof  of  diligence  against  the  maker.  This 
point  is  not  noticed  in  the  opinion. 

Mr.  T.  G.  Putnam,  for  appellant 

Mr.  J.  Q.  Chakles  and  Mr.  A.  0.  Phelps,  for  appellee. 

Stone,  J.  This  was  an  action  of  assumpsit,  bronght  by 
the  appellee  against  the  appellant,  to  recover  f^om  the 
appellant  the  amount  of  a  promissory  note  made  by  one 
J.  T.  Comforth,  payable  to  the  appellee,  for  the  sum  of 
seventeen  hundred  and  fifty-nine  dollars  and  seven  cents 
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($1,760.07)  with  interest  at  the  rate  of  ten  per  cent  per 
annum,  dated  Cheyenne,  Wyoming  Territory,  February 
8th,  1870,  upon  a  written  guaranty,  indorsed  upon  the 
back  of  said  note,  in  the  following  words : 

<^For  value  received,  I  hereby  guarantee  full  payment  of 
tfao  within  note,  eighteen  months  from  this  date.  Denver, 
February  28,  1S70.'' 

To  this  action,  the  defendant  (appellant)  pleaded,  1st,  the 
general  issue.  3d,  want  of  consideration  for  the  guar- 
anty. 

There  was  a  verdict  for  the  plaintiff,  for  the  principal  of 
the  note  and  interest. 

A  motion  was  made  for  a  new  trial,  which  was  overruled, 
and  judgment  entered  upon  the  verdict,  and  the  defendant 
appeals  to  this  court  The  errors  assigned,  which  will  be 
considered  by  this  cOurt,  are — 

First.  That  the  court  erred  in  overruling  the  motion  for  a 
nonsuit. 

Second.  That  the  court  erred  in  admitting  improper  testi- 
mony in  behalf  of  the  appellee  in  rebuttal. 

TMrd.  That  the  court  erred  in  overruling  the  motion  for 
a  new.  trial. 

Fourth.  That  the  verdict  was  contrary  to  evidence,  against 
the  weight  of  evidence  and  against  the  law. 

Fifth.  That  the  damages  assessed  were  exoessive,  and  not 
supported  by  the  evidence. 

It  is  contended  by  counsel  for  appellant,  that  the  motion 
for  nonsuit  should  have  been  granted,  for  two  reasons: 

First.  Because  there  was  no  consideration  for  the  guar- 
anty of  Martin  ;  and, 

Second.  Because  there  was  no  evidence  that  Martin  ever 
executed  the  guaranty. 

We  are  of  the  opinion  that  the  words  **  for  value  received  " 
contained  in  the  contract  of  guaranty,  import  a  considera- 
tion, sufficient  to  establish,  on  the  part  of  the  plaintiff^  a 
prima  fade  case.  Edwards  on  Bills  and  Prom.  Notes,  233  ; 
Parsons  on  Bills,  vol.  2,  p.  130.  The  second  reason  urged 
in  the  motion  for  nonsuit  was,  that  there  was  no  evidence 
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that  Martin  ever  executed  the  guaranty.  This  action  is 
brought  upon  the  guaranty;  the  guaranty  is  the  founda- 
tion of  the  suit ;  the  guaranty  was  in  writing,  and  proof 
of  its  execution  unnecessary,  tftiless  its  execution  was 
denied  by  the  defendant,  by  a  plea  verified  by  his  affi- 
davit. Rev.  Stat.,  tit.  *' Practice,"  p.  606,  §  14.  It  is 
insisted  that  the  testimony  of  Reynolds  and  Fredendall 
was  improperly  received  in  rebuttal.  We  do  not  find  in 
the  record  before  us,  that  any  exception  was  taken  to  the 
testimony  of  these  two  witnesses  on  the  trial,  in  the  court 
below,  on  this  point,  and  for  that  reason  cannot  be  con- 
sidered here. 

But  it  is  insisted  that  a  new  trial  should  have  been  granted 
on  the  ground  of  surprise  and  newly-discovered  evidence. 

This  claimed,  newly-discovered  evidence,  seems  to  have 
been  exclusively  confined  to  the  Martin  family,  and  one  of 
the  witnesses;  the  wife  of  the  appellant,  and  it  is  quite 
apparent  to  us,  that,  with  reasonable  diligence,  this  evidence 
could  have  been  procured  at  the  trial  of  the  cause  in  the 
court  below.  And  if,  by  the  use  of  reasonable  diligence, 
the  appellant  might  have  obtained  this  newly-discovered 
evidence  for  the  first  trial,  the  court  was  right  in  refusing 
the  motion  for  a  new  trial. 

But  for  another  reason  the  motion  was  properly  over- 
ruled. The  character  of  the  newly-discovered  evidence  is 
cumulative  merely.  And  it  is  well  settled  by  authority, 
that  a  new  trial  will  not  be  granted  upon  cumulative  evi 
deuce  merely,  or  upon  evidence  to  impeach  or  contradict  a 
witness. 

But  it  is  insisted  that  the  appellant  was  surprised  at  the 
testimony  of  Reynolds,  and,  for  that  reason,  a  new  trial 
should  have  been  granted. 

What  we  have  said  upon  the  question  of  reasonable  dili- 
gence in  the  procuring  of  testimony  to  meet  the  issue  in 
this  cause  is  equally  applicable  to  the  question  of  surprise. 

Due  diligence  must  appear  to  have  been  used  by  the  party 
complaining  of  surprise,  and  we  think  due  diligence  was 
not  used  in  this  case. 
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We  are  not  able  to  see  wherein  the  verdict  is  contrary  to 
law  and  evidence.  A  new  trial  should  only  be  granted 
when  it  is  in  furtherance  of  substantial  justice,  and  the 
motion  is  addressed  to  the  sound  discretion  of  the  court ; 
and  ify  upon  the  whole  case,  justice  has  been  done  between 
the  parties,  and  the  verdict  is  substantially  right,  a  new  trial 
should  not  be  granted. 

It  is  claimed  that  the  damages  assessed  were  excessive. 

The  proniise  in  the  note  is  to  pay  a  named  sum,  with  inter- 
est at  the  rate  of  ten  per  cent  per  annum  until  paid.  The 
guarantee  i&j/idl  paymerU  of  the  note,  and  we  think  the 
interest  was  properly  added  to  the  principal  in  the  assess- 
ment  of  the  damages. 

But  it  is  insisted  that,  as  this  note  was  executed  in 
Wyoming  Territory,  the  court  must  be  governed  as  to  the 
rate  of  interest  by  the  law  of  tliat  place ;  and  there  being 
no  evidence  showing  that  any  rate  of  interest  was  aUowable 
by  the  law  of  Wyoming,  it  was,  therefore,  error  to  allow 
interest. 

It  must  be  remembered  that  the  rate  of  interest  in  this 
case  was  specified  in  the  note,  and  the  law  presumes  that 
the  execution  of  the  note  was  legally  done  until  the  con- 
trary is  made  to  appear,  and,  in  the  absence  of  evidence 
showing  what  the  laws  of  Wyoming  Territory  were  as  to  the 
rate  of  interest,  it  will  be  presumed  that  they  were  the  same 
as  our  own. 

The  court  was  requested  to  give  the  following  instruction 
to  the  jury  :  *' That  if  the  defendant  guaranteed  the  pay- 
ment of  said  note  without  the  knowledge  or  request  of  the 
maker,  J.  T.  Comforth,  and  that  he  never  received  any  con- 
sideration for  such  guaranty,  then  they  must  find  for  the 
defendant'' 

The  court  did  not  give  the  instruction  in  the  exact  lan- 
guage of  the  request,  but  instructed  the  jury  as  follows : 
**  If  you  believe,  from  the  evidence,  that  the  defendant,  at 
the  request  of  the  plaintifl",  through  its  agent,  guaranteed 
the  payment  of  the  note  which  was  read  in  evidence,  with- 
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out  receiving  any  consideration  therefor,  then  they  must 
find  for  defendant." 

The  instr action  given  is  substantially  the  same  as  that 
requested.  If  any  thing,  it  is  more  favorable  to  the  appel- 
lant, and  he  has  no  cause  for  complaint.  We  decline  to 
consider  the  other  instructions  given  by  the  court,  for  the 
reason  that  they  are  not  brouglit  before  the  court  in  the 
manner  prescribed  by  a  rule  of  this  court. 

The  12th  rule  of  this  court,  adopted  September  S8, 1873,  di- 
rects that  *  *  *  *  « When  the  error  alleged  is  to  th€ 
charge  of  the  court,  the  part  of  the  charge  referred  to  shall 
be  quoted  totideiti  verbis  in  the  specifications."  *  * 
*  This  rule  is  substantially  the  same  as  the  88th  rule  of  the 
supreme  court  of  the  United  States.  Justice  Swayne,  in 
the  case  of  Johnston  v.  Jones^  1  Black,  220,  says :  "  It  ic 
well  settled  that  if  a  series  of  propositions  be  embodied 
in  instructions,  and  the  instructions  are  excepted  to  in  s 
mass,  if  any  one  of  the  propositfons  be  correct,  the  excep- 
tion must  be  overruled." 

In  this  case  tlie  entire  charge  is  embraced  in  a  singU 
assignment,  and,  therefore,  will  not  be  considered  by  this 
court  See  Wcscott  w  BocA',  decided  at  tjie  last  term  oJ 
this  court,  and  Hof/t  v.  ^Tacon,  at  this  term. 

The  judgment  of  the  district  court  is  AJUrmed. 

SiTPRRSEDKAS  BoKD.—  An  aupenl  to  the  United  states  supreme  court  was  taken  In  ihtt 
ca»e,  and  appelluiil's  bond  being  InBiitllcieiit,  tie  niuve<l  forlouve  to  file  anew  mperaedeo*  bond, 
which  motion  was  denied  on  auUiorlty  of  Jerome  v.  McCarter,  21  Wall.  17.  See  Martin  v. 
Hctzanl  Pmvder  Co.  9,J  U.  S.  202. 

"the  verdJd 
DUkolrostl^ 


Nkw  Tkial  will  not  be  (jrRANTKD  Where  the  evidence  is  conflicting  and  the  verdJcl 
BUhHtantifllly  riKlit  (Ttnrkev  v.  Ifmvl^y,  4  Colo.  827.  341):  hnt  where  the  vercT*      *  -       - 

wron^i  a  new  trial  will  be  allowiil;    llmktr  v.  Jfawlcy,  4  Colo.  327,3-11. 


Marlow  v.  Kuhlenbbok. 

Officer's  bbturn  m  to  time  ofierviee.  A  return  to  a  BummonB  in  the  follow 
ing  form  safficiently  shows  the  date  of  senrice :  **  February  19. 1874.  ] 
have  duly  executed  the  within  by  reading  the  same  to  the  within  namec 
J.  U.  M.y  as  I  am  therein  commanded." 

0TATUTB — construction  of.  Where  an  act  approved  February  18, 1874,  tool 
efifect  upon  its  passage,  and  provided  for  six  terms  of  court "  daring  eacl 
year,  commencing  on  the  first  Monday  of  the  mpnths  of  January,  March 
June,  July,  September  and  December,"  authority  was  given  for  holding  i 
term  in  the  month  of  March  in  that  year. 
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Bill  of  szcbptioks  —  uhen  necessary.  Whether  damages  awarded  in  the 
Judgment  are  exceesiTe  will  not  be  considered  In  this  court,  if  the  OTidenoe 
at  the  trial  is  not  set  out  In  the  record. 

jBrror  to  Probate  Qourt^  Arapahoe  Comity. 

Thb  declaration  was  upon  a  promissory  note,  and  the 
judgment  was  by  default.  Upon  the  return  to  the  summons, 
which  is  given  in  the  syllabus,  it  was  contended  that  service 
of  process  was  not  had  ten  days  before  the  term.  The  court 
convened  on  the  first  Monday  of  March,  which  was  the  sec- 
ond day  of  that  month,  and  judgment  was  entered  on  the 
third  day  of  that  month.  It  was  also  contended  that  the 
act  of  1874  (10  Sess.  218)  gave  no  authority  for  holding  a  term 
at  that  time.  Plaintiff  in  error  also  contended  that  the  dam- 
ages were  excessive.  There  was  no  bill  of  exceptions  in  the 
record. 

Mr.  T.  O.  Putnam,  for  plaintiff  in  error. 

Mr.  J.  W.  Blackburn,  for  defendant  in  error. 

Per  Curiam.  If  the  date  in  the  officer's  return  to  the 
summons  shall  be  regarded  as  that  on  which  the  return  was 
made,  the  service  must  have  been  made  before  that  day,  and, 
therefore,  ten  days  before  the  term.  So,  if  that  is  the  date 
of  service,  it  was  ten  days  prior  to  the  term;  and,  in  either 
case,  plaintiff  in  error  had  timely  notice.  The  act  of  1874 
(10th  Sess.  218)  took  effect  upon  its  passage,  and  as  it  pro- 
vided for  a  term  in  March,  the  court  had  authority  to  sit  at 
that  time.  The  evidence  given  upon  the  assessment  of  dam- 
ages is  not  preserved  in  the  record,  and  we  will  assume  that 
the  judgment  of  the  court  is  correct.  CooTc  v.  Hughes^  1 
Col.  61.  There  is  no  merit  in  any  of  the  assignments  of 
error,  and  the  judgment  of  the  probate  court  will  be  affirmed, 
with  costs. 

Affirmed. 
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Beokwith  v.  Talbot. 

AKBantsnr^  of  bill  of  exeeptions.  A  misUke  in  reeording  taitlmony  in  a 
bill  of  ezceptioiui,  which  is  shown  bj  the  notes  of  the  Judge  who  nt  at 
the  trial,  and  by  the  affidayit  of  counsel  who  took  minutee  of  the  teetl- 
mony,  maj  be  corrected  by  amendment  at  a  subsequent  term. 

PRACTIGB  —  tD?un  objection  to  notice  ihould  be  made.  Notice  of  motion  to  amend 
having  been  given,  and  counsel  haying  appeared  upon  such  notiee.  If  no 
objeetion  to  its  sufficiency  was  made  in  the  distriet  eourt,  none  will  bo 
heard  in  this  court. 

Appeal  from  District  Gov/rty  Pueblo  Cowaty. 

This  cause  having  been  continued  at  the  last  term  to 
enable  appellee  to  move  the  district  court  for  leave  to  amend 
the  record  of  the  bill  of  exceptions,  Mr.  Butler  now,  at  this 
term,  filed  a  transcript  of  such  amendment  made  at  the 
June  term,  A.  D.  1874,  of  the  district  court.  Thereupon, 
Mr.  Phelps,  of  counsel  for  appellant,  moved  to  strike  the 
transcript  of  such  amendment  from  the  files  upon  the  ground 
that  the  district  court  had  no  authority  to  allow  such 
amendment  at  a  term  subsequent  to  that  in  which  the  cause 
was  tried,  there  being  nothing  in  that  court  by  or  from 
which  the  amendment  could  be  made.  The  transcript  of 
the  amendment  did  not  show  an  exception  to  the  ruling  of 
the  district  court  in  allowing  the  amendment,  but  counsel 
stipulated  that  such  exception  was  taken,  and  that  the 
action  of  the  court  was  based  upon  certain  affidavits  found 
in  the  transcript  The  court,  however,  ordered  a  certiorari 
to  the  district  court  to  bring  up  the  record  of  that  excep- 
tion, which  being  now  returned  into  this  court  with  that 
record. 

Per  Curiam.  We  find,  upon  examining  the  record  of  the 
exception  taken  to  the  ruling  of  the  court  below,  that  the 
amendment  was  allowed  upon  minutes  of  the  trial  kept  by 
the  judge  of  that  court,  and,  therefore,  it  is  not  true,  as 
alleged  by  counsel,  that  there  was  no  memorandum  in  writ- 
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ing  upon  which  the  amendment  could  be  made.  Mr.  Stone, 
who  took  minutes  of  the  testimony  upon  the  trial  below, 
testifies  that  by  a  slip  of  the  pen  he  recorded  the  testimony 
as  it  is  given  in  the  original  bill  of  exceptions,  but  that  the 
witness  did  in  fact  testify  as  stated  in  the  amendment,  and 
his  testimony  was  supported  by  the  notes  of  the  judge  who 
eat  at  the  trial.  It  is  very  clear  that  a  mistake  was  made  in 
preparing  the  bill  of  exceptions,  and,  as  the  evidence  of  the 
&ct  was  still  in  existence,  we  think  the  court  might  well 
allow  the  amendment  to  be  made.  Doane  v.  Olen%  1  Col. 
464.  As  to  the  notice  of  the  application  for  leave  to  amend, 
no  objection  to  the  sufficiency  of  it  was  made  in  the  court 
below,  and  therefore  none  should  be  heard  in  this  court 
The  motion  to  strike  from  tli(,>  files  will  be  denied. 

Motion  denied. 


BTSBd  V.  Mabtik. 

LiBKL  —  wardt  pMiUlM  ojjfwrou.  Words  pabllalied  In  a  QfiWBpaper«  whioli 
tend  to  impeMh  the  bonesty  and  integrity  of  jnron  in  their  office,  are 
libelous. 

A  publication  which  denouncee  a  verdict  as  infamous,  and  declares  that  *<  we 
cannot  express  the  contempt  which  should  be  felt  for  (hese  twelve  men 
who  have  thus  not  only  .offended  public  opinion,  but  have  done  Injustice 
to  iheir  own  oaths,"  Is  directed  against  the  Jurors  individually. 

It  eannot  be  claimed  that  such  publication  affects  only  the  verdict  of  the  Jury, 
or  that  it  is  directed  against  the  jury  as  a  body  or  dass  of  men. 

Brrm  to  District  Courts  Arapahoe  County* 

Dbfsndaitt  in,2BR0R  was  the  publisher  and  proprietor  of 
the  Hocky  Mountain  News^  a  newspaper  published  in  Den- 
ver. The  publication  of  which,  defendant  in  error  com- 
plained, is  sufficiently  set  out  in  the  opinion. 

In  concluding  the  argument  for  plaintiflf  in  error,  counsel 
used  the  following  language : 

1.  We  have  said  that  the  publication  was  directed  against 
the  jury  and  its  verdict. 
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3.  A  verdict  is  the  anaaimous  deoision  of  9k  jury. 

3.  A  jury  is  a  body  of  men. 

4.  A  verdict  of  itself,  having  no  rights  and  owing  no 
duties,  is  incapable  oi  being  libeled. 

6.  An  Jtction  on  the  case  will  not  lie  for  libeling  a  body 
of  men.  Upon  this  last  point  the  decisions  seem  to  be 
uniform. 

There  are  no  special  damages  alleged  in  the  narr.^  and  if 
the  rule  be  true,  as  laid  down  in  Palmer  v.  Conoordy  that 
the  libel  must  tend  io  private  injury ^  and  that  the  plaintiff 
has  sustained  damage,  then  an  allegation  of  special  daoiage 
is  necessary,  and  one  that  must  be  proved. 

The  words  must  be  actionable  ^^  se^  to  avoid  the  neces- 
sity of  such  allegation;  and,  unless  the  language  holds  Mr. 
Martin,  indididttallyy  up  to  public  hatred,  contempt  or  rid- 
icule, according  to  the  definition  already  referred  to,  the 
language  cannot  be  actionable^^  se.  Therefore,  taking  this 
declaration  into  consideration  in  the  light  of  those  rules 
which  seem  to  apply  to  this  particular  case,  and  as  disclosed 
by  this  declaration,  rules  which  are  settled,  we  have  no  hesi- 
tation in  saying  that  there  is  not  a  case  in  all  the  books  in 
which  a  private  action  for  libel  has  been  sustained  under  like 
circumstances,  and  that  no  authority  from  any  respectable 
coart  can  be  produced  to  support  it 

Mr.  L.  B.  France  and  Mr.  M.  A.  Rogers,  for  plaintiff  in 
error. 

No  appearance  for  defendant. 

Brazes,  J.  This  is  an  action  of  trespass  on  the  oase  for 
libel. 

The  first  count  of  the  declaration  alleges,  in  substance, 
that  Charles  R.  Ward  was  indicted  for  robbery  in  the  fiinst 
district  court  of  this  TeiTitory,  and  the  plaintiff,  Martin, 
and  eleven  others  were  impaneled  and  sworn  as  jurors  to  try 
the  issues  upon  that  indictment,  and  a  true  verdict  to  give 
according  to  the  evidence;  that,  after  hearing  the  evidenoe, 
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argaments  of  counsel  and  instr actions  of  the  court,  Martin, . 
as  one  of  the  jurors,  rendered  a  verdict  of  not  guilty;  that 
defendant,  Byers^  well  knew  these  facts,  and  published  of 
and  concerning  the  plaintiff,  Martin,  in  a  newspaper,  the 
following :  "  We  are  not  a  little  surprised  at  Judge  Wells* 
lenient  charge  in  the  case.  We  are  still  more  so  at  the  infa- 
mous verdict  of  this  jury.  ♦  ♦  *  We  cannot  express 
the  contempt  which  should  be  felt  for  these  twelve  men, 
who  have  thus  not  only  offended  public  opinion,  but  have 
done  injustice  to  their  own  oaths.'* 

The  second  count  is  upon  the  whole  article  containing  the 
Ubelous  words  contained  in  the  first  count.  The  defendant 
below  plead  the  general  issue.  There  is  no  question  made 
in  regard  to  the  publication  of  the  alleged  libelous  words. 
The  jury  found  a  verdict  of  one  cent  damages,  upon  which 
judgment  was  entered,  and  the  case  oomes  before  us  upon 
writ  of  error.  It  is  alleged  in  the  assignment  of  errors  that 
the  court  below  erred : 

First  In  overruling  a  motion  for  nonsuit. 

Second.  In  overruling  a  motion  in  arrest  of  judgment. 

The  defendant  in  error  does  not  appear  in  this  court. 

It  is  not  contended  by  the  learned  counsel  for  plaintiff 
in  error  that  the  words  in  question  are  not  actionable.  We 
think  they  are  clearly  so  under  the  statute  defining  libel 
in  this  Territory,  as  well  as  upon  general  principles,  as 
words  spoken  of  one  in  the  execution  of  his  office.  1  Lord 
Raymond's  Rep.  1369.  The  counsel  for  the  plaintiff  in 
error,  however,  maintains  that  the  words  complained  of  are 
not  actionable,  because,  as  he  contends,  they  were  not  pub- 
lished of,  and  concerning  the  defendant  in  error,  but  of  and 
concerning  a  body  or  class  of  men,  and  therefore  do  not 
constitute  a  cause  of  action  against  the  defendant  in  error, 
nor  any  individual,  and  cites  cases  in  which  the  rule  he  son- 
tends  for  has  been  recognized  and  applied. 

The  diflSculty  in  applying  this  rule  of  law  to  this  case  la 
quite  apparent  In  the  first  place,  the  allegation  is,  tliat 
the  words  in  question  were  published  of,  and  concerning  the 
plaintiff  below.    The  publication  complained  of  character- 
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izes  the  verdict  of  acquittal  as  ** infamous,'*  and  "the  con- 
tempt which  should  be  felt  for  these  twelve  men »»  »  *  • 
"who  have  done  injustice  to  their  own  oaths,"  as  beyond 
expression,  and  bolds  up  **ihe  men,"  composing  the  jury, 
as  individuals  to  a  superlative  contempt.  As  matter  of 
fact,  the  jury  have  found  that  the  libelous  words  were  pub- 
lished of  and  concerning  the  plaintiff  below.  As  matter  of 
law,  we  think  this  case  is  within  the  principles  applied  by 
the  court  in  1  Pick.  132  ;  25  Wend.  186;  42  N.  H.  137;  11 
Johns.  54,  and  Hobart,  89. 
The  judgment  of  the  court  below  is  therefore 

Affirmed. 


Chapin  v.  Goodell. 

Practice,  remittitur  ^judgment  for  balance  of  9$rdiet  muiained.  megal 
evidence  was  admitted  at  the  trial ;  the  Jutj  retorned  a  verdict  in  the 
plaintiff's  favor  for  $1,400;  the  plaintiff  remitted  $800  of  the  yeidict; 
there  was  legal  evidence  adduced  sufficient  to  show  the  plaintiff's  right 
to  recover  the  balance  ($600).  Held,  that,  after,  the  remittitur  was 
entered,  the  verdict  was  correct. 

A  NEW  TRIAL — hecafa9e  of  newly-diaeovered  evidence  when  the  affldayit  of 
the  partj  applying  therefor  contradicts  the  record  as  to  his  knowledge  or 
recent  discovery  of  the  evidence  set  up  in  his  affidavit,  will  not  be  granted. 
In  such  case,  Bufficient  as  to  the  existence  of  the  new  evidence  was  shown 
on  the  trial  to  have  put  the  party  upon  notice  thereof. 

Appeal  from  District  Courts  Arapahoe  Oaunty. 

One  count  of  the  declaration  in  this  action  was  for  the 
ase  and  occupation  of  certain  premises  held  by  the  appel- 
lant from  the  appellee.  The  evidence  showed  that  the 
appellant  owed  the  appellee,  on  account  of  the  use,  etc.,  of 
the  premises,  for  one  month,  $600.  There  was  illegal  evi- 
dence admitted  to  the  jury  showing  a  further  indebtedness 
to  the  appellee.  A  verdict  for  $1,400  for  the  appellee 
(plaintiff)  was  returned  by  the  jury,  October  23, 1874.  The 
appellee  (plaintiff)  remitted  all  but  $600,  and  judgment  was 


Digitized  by 


Google 


187S.]  .  Ghaput  v.  Goodbll.  609 

entered  for  that  sum.  The  appellant  moved  for  a  new 
trial,  and  in  support  of  tlie  motion,  filed  liis  own  affidavit, 
setting  up  a  release  in  the  words  and  figures  following,  to- 
wit': 

Know  aU  men  by  these  presents  that  I,  Milton  B. 
Goodelly  to  whom  the  following  described  property  was 
leased  heretofore  by  Barney  L.  Ford,  that  is  to  say,  the 
building  and  premises  known  as  the  Inter-Ocean  hotel,  on 
the  Qomer  of  Blake  and  Sixteenth  streets,  and  two  tene- 
m^[its  fronting  on  Blake  street,  situated  on  the  southerly 
side  of  sidd  hotel,  the  said  hotel  and  tenements  being  situ- 
ated on  lots  number  one,  two  and  three  (1,  2  and  3),  in  block 
forty-two  (42)  E.  D.,  do  hereby,  for  value  received,  bargain, 
sell,  surrender  and  yield  up  from  this  day  to  Benjamin  O. 
Cutter,  assignee  of  said  lease,  and  the  lands  and  premises 
therein  mentioned,  and  the  term  of  years  therein  set  forth, 
and  I  do  covenant  that  said  premises  and  lease  are  free  and 
clear  from  all  incumbrance  done  and  suffered  by  me. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal 
this  19th  day  of  August,  A.  D.  1874. 

M.  B.  GooDELL.     [seal]  ; 

together  with  a  certificate  of  acknowledgment  thereof, 
the  affidavit  stated  that  the  deponent  further  says  that  he 
did  not  know  of  this  said  instrument  before  the  trial  of  said 
cause,  but  that  a  knowledge  of  the  existence  of  the  same 
came  to  him  after  the  trial  of  said  cause,  and  there  were 
other  allegations  in  the  affidavit  which  were  not  considered 
by  the  court. 

On  the  cross-examination  of  Goodell,  by  the  appellant's 
attorney,  it  appeared  that  the  appellant  had  information  as 
to  the  existence  of  said  release. 

There  were  questions  and  answers  which  arose  upon  the 
cross-examination  of  Cutler,  as  to  that  release,  as  fol- 
lows, viz. : 

"Q.  You  recollect  the  time  papers  were  prepared 
between  you  and  Goodell?    A.  Yes  ;  somc^whore  about  the 

Vol.  n.— 77 
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20th  of  Augnet,  I  tliink.  Q.  There  was  no  written  under- 
Btanding  between  you  nntil  then  in  regard  to  ihs  IntBr- 
Ooean  hotel,  as  to  his  interest  <  A,  Ifothing."  *  ♦  *  <'Q. 
You  never  got  together  to  prepare  papers  until  about  the 
20th?  A.  No.  Q.  You  say  when  the  receipt  was  given  it 
was  drawn  fbr  rent  t  A.  It  was ;  it  made  uo  diffiertmoe  how 
it  was  drawn,  as  long  as  I  had  settled  it  up,  got  the  hoiLse 
out  of  his  hands  quietly.  Q.  Ton  say  a  release  was 
signed  ?  A.  I  think  there  was.  Q.  Was  not  that  release 
to  take  effect  on  the  Ist  of  September  t  A.  The  release  *- 
you  were  doing  my  business.'*.  ♦  ♦  *  «Q,  Wasnottbe 
release  to  be  delivered  on  the  let  of  September  1  A.  I 
don't  recollect."    ♦    ♦    ♦ 

Mr.  G.  Qt.  Syiobs  and  Mr.  W.  8.  DEQfumy  tor  appellant 

Mr.  T.  G.  Putnam,  for  appellee. 

Stoke,  J.  This  was  an  action  of  assumpsit,  for  use  and 
occupation,  and  for  money  lent  and  advanced.  There  was 
a  verdict  for  the  appellee  for  $1,400. 

A  motion  was  made  for  a  new  trial.  IJpon  the  suggestion 
of  the  court  the  appellee  remitted  $800;  thereupon  the  mo- 
tion for  a  new  trial  was  overruled,  and  judgment  rendered 
against  the  appellant  for  $600.  The  appellant  claims  that 
he  is  entitled  to  a  new  trial,  on  the  ground  that  the  court 
permitted  evidence  relating  to  an  account  between  the  par^ 
ties  as  partners  to  go  to  the  jury. 

That  all  the  testimony  in  relation  to  the  partnership  ac- 
counts existing  between  the  parties,  and  that  related  to  their 
copartnership  business,  was  improperly  admitted  by  the 
court,  we  have  no  doubt ;  and,  generally,  it  is  a  ground  for 
a  new  trial,  if  illegal  testimony  is  admitted.  Yet,  If  the  ille- 
gal testimony  did  not  prejudice  the  case,  or  the  verdict  can 
be  justified  without  it,  or  did  not  affect  the  verdict,  and 
justice  appears  to  have  been  done,  a  new  trial  will  not  be 
granted.  Ware  v.  Oilman,  49  111.  278;  City  of  Champaign 
V.  Patterson,  50  id.  61 ;  U.  S.  v.  Martin,  2  McLean,  26J 
and  347. 
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MotiooB  for  a  new  trial  are  addressed  to  the  soand  dieore* 
tioo  of  the  oourti  and  are  gmnted  or  denied,  not  as  a  matter 
of  strict  rights  bat  as  the  snbstantial  Justice  of  the  case  may- 
appear  to  require,  and  are  based  upon  the  ground  that  there 
has  not  been  a  fair  trial  on  the  real  merits;  and,  therefore, 
the  litigatioii  should  be  gone  over  again.  JEdmondson  v. 
MarsAaOj  1  Term  B.  4 ;  Johnson  v.  Harris^  1  Cranch's  G. 
C.  267;  Idatfd  v.  Scott,  4  Cranch,  207;  Finch  v.  Orem,  16 
Minn«  867.  The  jury  in  this  case  was  instructed  by  the 
court  to  ^^rcjject  ftom  consideradon  all  the  testimony  of  dis- 
bursements made  hj  plaintiff  on  account  of  the  firm  of  Oha- 
pin  A  Gkx)dBll^  whether  made  while  they  continued  as  part- 
ners or  after  the  partnerdiip  ended."  That  these  instruc- 
tions destixyyed  the  effeol  of  much  of  the  testimony  erro- 
neously admitted  is  evident  from  the  fact  that  the  verdict, 
as  reduced^  iafor  a  matter  entirely  outride  the  partnership 
accounts.  The  record  disdosea  that  the  judgment  was  ren  • 
deted  upon  the  count  iki  the  declaration  for  use  and  occupa- 
tion; therefore,  the  iUegal  testimony  did  not  prejudice  the 
oase;  the  verdict  as  it  stands  is  correct,  notwithstanding  the 
testimony.  Harford  v.  WUson^  1  Tenn.  12;  Ware  v.  OU* 
many  49  HI.  278. 

The  appellant  claims  that  he  is  entitled  to  a  new  trial  on 
the  ground  of  newly-d&oovered  evidence,  viz.:  The  deed  of 
surrender  or  release  executed  by  Qoodell  to  Cutler,  on  the 
19th  day  of  August,  1874. 

In  his  affidavit  it  is  stated  that  he  had  no  knowledge  of 
the  existence  of  this  deed  until  after  the  trial. 

The  record  does  not  sustain  the  statement  made  in  the 
affidavit;  it  shows  that,  upon  the  cross-examination  of  Mr. 
Cutler,  a  witness  for  the  plaintiff,  five  different  and  dis- 
tinct interrogatories  were  propounded  to  him  respecting  this 
same  release  deed.  In  view  of  the  questions  propounded, 
and  the  answers  of  the  witness  Cutler,  referring  to  this 
release  deed,  we  think  sufficient  evidence  was  disclosed 
upon  the  trial  as  to  its  existence  to  put  the  appellant  upon 
notice;  and  the  rule  is,  that  the  party  applying  for  a  new 
trial  on  the  ground  of  newly-discovered  evidence  must  make 
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his  diligenoe  apparent ;  and  if  it  is  left  eyen  doubtful  £hat 
he  knew  of  the  evidence,  or  that  he  might,  but  for  n^^- 
gence,  have  known  and  produced  it,  a  new  trial  will  not  be 
granted.     1  Graham  &  W.  on  N.  T.  473- 

It  is  insisted  that  the  verdict  was  manifestly  against  the 
evidence  in  the  case.  There  is  evidence  that  the  defendant 
occupied  the  hotel  from  about  the  middle  of  June  to  the 
1st  of  September,  1874  ;  that  he  was  to  pay  $600  a  month; 
that  the  rent  for  June  and  July  was  paid.  It  does  not  fol- 
low, from  the  language  of  the  witness,  ^'that  the  rents  for 
Jane  and  July  were  paid,"  that  it  was  jmid  from  the  middle 
orjune  to  the  middle  of  August.  That  it  was  not  the  inten- 
tion of  the  witness  to  be  so  understood  is  manifest  from 
what  he  afterward  says,  '^that  no  rent  was  paid  for  the 
month  of  August." 

The  verdict  should  be  sustained  if  the  evidence,  by  any 
fair  construction,  will  warrant  the  finding. 

We  think  the  verdict  is  authorized  by  the  evidence,  and 
we  see  no  error  in  the  instructions  given  by  the  court  to  the 
jury.  In  our  view  of  the  case,  it  is  unnecessary  to  consider 
the  motion  to  strike  from  the  files  the  affidavits  of  Goodell 
and  Sargent,  filed  in  opposition  to  the  motion  for  a  new 
trial. 

The  judgment  of  the  court  below  is 

Affirmed. 


BoYLSTOir  t>.  Chasjb. 

AsBUHPSiT  ^for  money  paid  at  dtf&ndanfi  requeti.  For  mono^r  paid  hj  plain, 
tiff  at  defendant's  reqneat,  aesampsit  may  be  maintained,  and  the  circnm- 
Btanee  that  the  defendant  is  liable  to  plaintiff  for  the  same  money  upon 
the  covenants  in  a  deed  by  him  executed  to  plaintiff  does  not  change  the 
rule. 

Upon  an  expres$  promUe  hff  one  who  vmm  previoue^  UM$  for  the  msme  mono^f^ 

Where  lands  are  conveyed  with  a  covenant  that  the  same  aie  free  from 

-taxes,  upon  payment  of  taxes  then  lawfully  assessed  against  it,  and  an. 

express  promise   by   the    grantor  to  refund  the  same,  assumpsit  lies, 

not\ritlistandiug  the  gmntor*B  liability  npon  the  covenant  in  kU  deed. 
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Brrar  to  Probate  Coitrty  Arapahoe  Countp. 

Suit  was  brought  before  a  justice  of  the  peace,  and  thence 
appealed  to  the  probate  court.  At  the  trial  in  the  probate 
court,  defendant  admitted  that  on  the  Ist  day  of  December, 
1873,  he  conveyed  to  plaintiff  certain  lots  in  the  city  of 
Denver,  and  covenanted  in  the  deed  executed  to  plaintiff, 
that  he  was  seized  in  fee  simple  of  the  said  lot«,  that  the 
same  were  free  from  taxes,  and  that  he  would  warrant  and 
defend  the  title  to  the  same ;  that  certain  taxes  amounting 
to  $36.95  assessed  against  the  property  in  the  year  1878, 
existed  as  an  incumbrance  upon  the  lots  at  the  date  of  the 
deed,  and  that  the  same  were  paid  by  plaintiff's  agent. 
Plaintiff  then  offered  one  Chas.  B.  Green  as  a  witness,  who 
testified  that  he  had  conversations  with  defendant  in  regard 
to  paying  the  taxes  on  the  lots  for  the  year  1878,  both  before 
and  after  the  payment  of  said  taxes.  That  before  payment, 
defendant  requested  witness,  he  being,  at  the  time,  in  charge 
of  the  lots  for  plaintiff,  to  pay  the  taxes,  and  said  that  he 
would  pay  them  back  if  the  witness  would  do  so.  That, 
after  the  taxes  were  paid,  defendant  said  he  would  pay 
back  the  amount,  and  that  this  promise  was  reiterated  upon 
several  occasions.  Upon  this  evidence  the  plaintiff  was 
nonsuited. 

In  support  of  the  judgment  of  the  probate  court,  it  was 
contended  that  plaintiff  in  error  must  rely  upon  the  cove- 
nants in  her  deed,  and  that  the  promise  to  refund  the  money 
was  without  consideration. 

Mr.  W.  S,  Deokbb,  for  plaintiff  in  error. 
Mr.  H.  B.  Hunt,  for  defendant  in  error. 

Stoke,  J.  The  record  in  this  case  raises  but  a  single 
question  :   Was  the  judgment  of  nonsuit  properly  entered  ? 

The  evidence  makes  out  a  case  of  money  paid  by  the 
plaintiff  upon  the  request  of  the  defendant,  and  discloses  a 
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good  consideration.  A  benefit  to  the  promisor,  or  advan- 
tage to  the  promisee,  conatitates  a  good  consideration. 
This  is  a  case  of  a  new,  simple  contract,  upon  a  new  con- 
sideration, to  pay  a  sum  of  money,  admitted  to  be  dae  for 
taxes  npon  certain  lots,  and  that  .the  defendant  had  sold  to 
the  plaintiff  under  a  covenant  that  the  same  were  free 
from  taxes.  The  defendant  was  liable  to  pay  the  taxes  ;  he 
promised  the  plaintiff  he  would  pay  them;  afterward 
requested  the  plaintiff  to  pay  them,  and  after  the  plaintiff 
had  paid  them  at  his  request,  he  promised  to  pay  the  sum 
paid  back  to  the  plaintiff. 

We  think  the  plaintiff  entitled  to  recover  in  the  form  of 
action  adopted  in  this  case.  1  Ch.  PL  104, 119  ;  2Cfhit.  on 
Cont.,  11th  Am  ed.,  881, 882 ;  Scott  v.  BawsmaUj  2  McLean, 
185. 

The  judgment  of  the  probate  court  is  reversed,  and  cause 
remstnded  for  a  new  trial. 

Seversed. 


Mabtin  et  ah  7>.  Skehan. 

Prokibsobt  notb— o/^  right  of  a  iurety  to  compel  proceedingt  ty  the  holder 
agaimt  a  principal  maker.  The  holder  ot  a  promlflsorjr  note  being  re- 
quested hj  a  surety  to  proceed  against  the  principal  maker,  and  failing  to 
do  BOv  if  the  principoQ  fiiaker  afterward  beoomeB  ineoltent  the  saretj-  Is^ 
exonerated.    Pain  v.  Paekard,  18  Johns.  174. 

Practicb— 0/<^  affidavit  of  merits  under  the  act  of  1874.  The  act  of  1S74 
(10  Sees.  61)  which  requires  a  defendant  to  file  an  afflda\:lt  of  merits  before 
pleading  is  imperative,  and  if,  in  a  case  within  the  statute,  pleas  are  filed 
without  such  affidavit,  they  may  be  disregarded. 

The  affidavit  cannot  be  sworn  before  the  attorney  of  the  defendant.  Anderson 
V.  Sloan,  1  Col.  83.  An  affidavit  in  support  of  a  motion  to  set  aside  a.  judg- 
ment previously  entered,  although  the  defense  be  set  forth  in  It,  is  not  au 
affidavit  of  merits;  such  affidavit  cannot  be  incorporated  in  another  paper 
filed  for  another  purpose.  It  must  be  made  distinctly  as  an  affidavit  of 
merits,  and  should  be  so  indorsed. 

Of  Sitting  aside  a  judgment  and  admitting  defendant  to  plead,  A  Judgment  nii 
dicU  may  be  set  aside  at  the  term  iu  which  it  was  rendered,  and  the  d» 
fiMidant  may  bo  allowed  to  plead  by  the  first  day  of  the  next  term. 
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Uuder  the  circuinstaDaea  exhibited  in  the  record,  although  the  defendant  had 
not  pat  in  a  proper  affidavit  of  merits*  the  cause  was  remanded,  with  direc- 
tions to  allow  the  defendant  to  plead  upon  Uing  such  affldayit. 

ISrrar  to  Probate  Qov/rty  Arapahoe  County. 

Tux  action  waa  foanded  upon  a  pjromiasory  note.  The 
pleas  referred  to  in  the  opinion  were  first  filed  June  9, 1874. 
On  the  16ih  day  of  that  month  they  were  stricken  from  the 
files  on  motion  of  plaintiffs;  and,  on  motion  of  defendant, 
leave  was  granted  liim  to  file  an  affidavit  of  merits,  and  to 
refile  the  same  pleas.  Defendant  then  pnt  in  an  affidavit  of 
merits,  which  appeared  to  have  been  sworn  before  A.  Q. 
MacOr^or,  a  notary  public,  on  the  1st  day  of  June,  1874, 
and  refiled  the  same  pleas,  together  with  an  additional  plea. 
Mr.  MacG-regor  appeared  of  record  as  an  attorney  of  defend 
ant.  June  SO,  1874,  the  pleas  were,  on  plaintiff's  motion, 
stricken  from  the  files,  and  judgment  nU  dieit  was  entered. 
The  damages  having  been  assessed,  final  judgment  was 
entered  Jane  24, 1874.  On  the  26th  of  the  same  month,  and 
at  the  same  term,  defendant  again  appeared,  and  moved  the 
court  to  vacate  the  judgment  which  had  been  entered  in  the 
cause  and  allow  him  to  plead  therein,  which  was  allowed 
upon  the  payment  of  costs.  In  support  of  this  motion  the 
defendant  made  affidavit  setting  up  his  defense  substantially 
as  in  the  pleas.  On  the  29th  day  of  June,  1874,  being  of  the 
same  term,  the  costs  having  been  paid,  the  judgment  was 
vacated  and  time  was  given  the  defendant  to  plead  until  the 
first  day  of  the  next  term,  which  convened  the  following 
week.  Plaintiffs  excepted  to  this,  and  also  the  previous 
orders  allowing  the  defendant  to  plead.  The  pleas  were 
filed  again  July  2, 1874,  and  on  the  6th  of  that  month  plain- 
tiffs were  ordered  to  reply  to  them.  Plaintiffs  not  having 
replied,  judgment  was  entered  against  them  on  the  7th  of 
the  same  month.  When  the  pleas  were  last  filed  no  affida- 
vit of  merits  wae  put  in.  It  was  contended,  in  this  court, 
that  the  affidavit  in  support  of  motion  to  vacate  judgmeut 
should  be  regarded  as  an  affidavit  of  merits.  The  pleas  are 
sufficiently  stated  in  the  opinion. 
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Mr.  L.  B.  France,  for  plaintiffs  in  error. 

Mr.  W.  S.  DsoEER)  for  defendant  in  error. 

Brazse,  J.  The  rulings  excepted  to  in  the  court  below, 
assigned  for  error,  as  stated  in  the  abstract^  are  as  follows : 
The  probate  court  erred  in  overruling  the  motion  of  plain- 
tiff in  error  for  judgment  nihil  dicity  filed  July  12,  1874. 
Also,  in  permitting  the  defendant,  Patrick  A.  Skehan,  to 
refile  said  pleas  after  the  motion  to  strike  out  the  same  had 
been  sustained.  Also,  in  vacating  the  judgment  rendered 
in  favor  of  the  plaintiffs,  and  in  permitting  the  defendant, 
Patrick  A.  Skehan,  to  plead  in  said  action,  and  in  contin- 
uing said  cause  for  that  purpose.  Also,  in  ordering  the 
plaintiff  to  reply  to  said  pleas  of  said  Patrick  A.  Skehan. 
Also,  in  rendering  the  judgment,  as  appears  of  record,  in 
favor  of  the  said  Patrick  A.  Skehan,  and  against  the  said 
plaintiff,  and  also,  for  other  errors  in  the  record  and  pro- 
ceedings. 

The  action  is  in  assumpsit,  brought  upon  a  joint  and  sev- 
eral promissory  note  made  by  the  defendant  and  Pierce 
Skehan,  Pierce  not  having  been  served  with  process.  The 
defendant  plead. 

First.  The  general  issue. 

Second.  That  he  was  a  surety  for  Pierce  Skehan,  the 
principal  debtor,  as  the  plaintiff  well  knew,  and  shortly 
after  the  note  in  suit  matured,  and  on  the  10th  day  of  July, 
1873,  he  notified  and  requested  the  plaintiffs  to  forthwith 
proceed^and  collect  the  note  of  Pierce  Skehan,  but  the  plain- 
tiff neglected  and  refused  to  do  so,  and  Pierce  Skehan 
became  insolvent  in  the  following  January,  and  unable  to 
pay  his  debts ;  that  the  plaintiffs  might,  by  diligence,  have 
collected  their  demand  of  Pierce  Skehan  at  any  time  before 
January,  1874,  who;  up  to  that  time,  was  in  good  circum- 
stances, able  to  pay  said  indebtedness,  and  by  the  plain- 
tiffs' laches,  the  defendant  lost  the  indemnity  which  he 
would  have  had,  if  the  plaintiffs  had  been  diligent  in  the 
premises. 
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Third  plea  sabstaatiallj  like  the  second,  with  an  addi- 
tional averment  that  upon  the  allied  notice  and  request 
aforesaid  being  made,  the  plaintiffs  agreed  to  look  to  Pierce 
Skehan  for  the  money  due  on  the  note,  and  exonerated 
aad  discharged  the  defendant  from  the  payment  thereofl 

The  first  question  we  consider  is,  whether  the  defense  set 
up  by  the  special  pleas  is,  in  law,  good.  The  authorities 
upon  this  question  ai-e  not  uniform.  The  case  of  Brigg^  v. 
Barik,  etc.,  10  Peters,  266, 267,  and  14  id.  201,  cited  by  the 
counsel  for  plaintiffs  to  show  the  defexise  untenable,  was  an 
action  brought  upon  an  obligation  under  seal,  which  recited 
that  the  defendant  was  a  principal,  and  the  court  held  that 
he  was  estopped  by  this  recital  in  his  deed  from  contradict- 
ing it,  and  distinguished  that  case  from  Paine  v.  Fackcurd, 
hereinafter  referred  to.  The  question  in  the  case  of  Taylor 
?.  Beacihy  13  HI.,  arose  in  action  upon  a  contiuct  to  deliver 
broom  brush,  and  we  do  not  think  it  in  point.  The  head- 
note  in  the  case  Bx  parte  Bahcock,  3  Story's  C.  C,  tends 
to  sustain  plaintiffs'  position,  but  the  case,  as  appears  in  the 
opinion,  presented  a  very  different  state  of  facts  from  the 
facts  alleged  in  the  special  pleas  at  bar.  In  that  case,  Ken- 
dall was  the  holder  of  a  bill  of  exchange,  drawn  by  Leon- 
ard  upon  Babcock,  and  indorsed  by  Leonard  to  Kendall. 
Babcock  was  an  accommodation  acceptor,  but  that  fact  was 
not  known  to  Kendall  at  the  time  of  his  taking  the  bill, 
while  in  the  case  at  bar,  the  pleas  allege  that  the  plaintiffs 
kneWj  at  the  time  the  note  was  made,  the  defendant  was  an 
accommodation  maker.  The  only  other  case  upon  this 
pomt  cited  by  plaintiffs'  counsel  is,  Ea^ecwtor^  qf  Dennis  y. 
Pedee^  2  McLean,  which  holds  to  the  doctrine  contended 
for  here,  in  a  court  of  law,  but  also  holds  that,  under  the  cir- 
cumstances of  that  case,  similar  to  this,  the  surety  would 
be  entitled  to  relief  in  equity. 

On  the  other  hand,  there  are  authorities  which  sustain  the 
doctrine  maintained  by  the  defendants'  counsel  respecting 
the  question  under  consideration,  which  authoritatively 
decide  that  facts  like  those  set  up  in  the  pleas  at  bar  consti- 
tute a  defense  at  law.  See  People  v.  JanaeUy  7  Johns.,  and 
Vol.  XL— 78 
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Paine  v.  Paclcardy  18  Id.  The  last  case  is  treated  as  an 
authority  in  the  case  in  10  Peters,  referred  to,  for  the  conrf 
do  not  question  its  authority^  but  distinguish  it  from  Briggs 
V.  BanA^  etc. 

The  above  cases  of  People  v.  Jansen  and  Paws  ▼.  PacA- 
a/rd  hare  been  cited  to  this  day  as  authority  in  the  State  of 
New  York,  which  perhaps  is  more  largely  interested  in 
commercial  paper  than  any  other  State  in  the  Union.  The 
same  doctrine  prevails  in  Massachusetts.    21  Pick.  19d« 

Accordingly,  we  hold  the  plea  in  question  set  forth  a 
defense  at  law. 

Having  arrived  at  this  conclusion)  we  hold  that  the  rulings 
of  the  court  below  respecting  the  orders  assigned  for  ^mot 
were  not  improvidently  granted  in  the  exercise  of  a  sound 
legal  discretion,  provided  an  affidavit  of  merits  was  filed  at 
the  proper  time,  because  those  orders  in  letting  in  a  meri- 
torious defense,  disclosed  by  the  pleas,  were  in  furtberanoe 
of  substantial  justice,  and  not  in  law  erroneous.  It  is  true, 
that,  insetting  aside  the  plaintiffs'  judgment  and  permitting 
the  pleas  to  be  filed  the  first  day  of  the  next  term,  the  dis- 
cretion of  the  court  was  extended  to  its  extreme  limit,  yet 
the  delay  occasioned  thereby  was  very  slight ;  It  ia  not  alear 
that  the  plaintiflb  lost  a  trial,  and  probably  did  no4;  lose  a 
trial  thereby. 

Error  cannot  be  predicated  upon  the  orders  referred  to,  and 
the  subsequent  granting  judgment  to  the  defendant  upon  his 
pleas,  provided  a  proper  affidavit  of  merits  was  filed,  before 
the  pleas  were  filed  upon  which  the  judgment  was  rendiered. 
The  statute  of  this  Territory  (Laws  of  1874,  p.  61)  provides 
that  a  defendant,  in  such  a  case  as  this,  "  before  he  shall  be 
permitted  to  plead,"  shall  file  an  affidavit  of  merits.  This  is 
not  a  rule  of  practice,  but  an  imperative  law  which  must  be 
complied  with,  and  admits  of  no  discretion  being  exercised 
in  respect  to  pleas  before  an  affidavit  of  merits  is  filed.  The 
affidavit  of  merits,  so  called,  filed  in  this  case,  sworn  to 
before  one  of  the  defendant's  attorneys  in  this  cause,  we 
think,  under  the  decision  of  this  court  in  Anderson  v.  Sloanf 
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1  Col.  33,  which  we  regard  as  salutary,  cannot  be  recognized 
by  this  court,  and  must  be  rejected. 

The  affidavit  made  by  the  defendant,  upon  which  his 
motion  to  set  aside  the  plaintiffs^  judgment  was  founded, 
was  made  and  filed  for  that  purpose,  and  cannot  be  regarded 
as  an  affidavit  of  merits,  and  thus  be  made  to  serve  a  double 
purpose.  It  is  a  general  rule  that  an  affidavit  made  and 
used  for  the  purpose  of  one  motion  cannot  be  made  to  serve 
as  the  foundation  for  another.  An  affidavit  of  merits  in  the 
technical  sense  is  a  document  on  the  files  which  has  a 
peculiar  office  to  perform  —  to  advise  the  court  that  the 
defendant  verifying  it  has,  as  he  verily  believes,  in  good 
faith,  a  defense  upon  the  facts,  and  not  to  disclose  what 
that  defense  is ;  to  prevent  a  default  and  not  to  set  a  default 
aside  ;  to  entitle  a  party  to  file  as  of  right,  his  plea,  and  not 
to  invoke  Uie  grace  of  the  court  for  leave ;  it  should  be 
indorsed  with  the  title  of  the  cause,  and  as  an  "affidavit  of 
merits,"  so  that  it  ca^  readily  be  discovered  on  the  files  ;  it 
shoold  never  he  ambushed  in  some  other  paper,  filed  and 
indorsed  for  another  purpose  to  appear  upon  occasion  to 
the  surprise  of  court  and  counsel.  The  affidavit  upon 
which  the  judgment  was  set  aside,  while  it,  if  true,  disclosos 
a  marltorious  defense,  was  not  filed  as  an  affidavit  of  merits 
in  the  cause,  and  the  office  of  an  affidavit  of  merits  is  not 
claimed  forit  by  the  defendants  counsel.  There  being,  then, 
no  affidavit  of  merits  filed  before  plea  in  this  cause,  it  fol- 
lows that  under  the  statute  the  defendant's  pleas  were  not 
rightfully  upon  the  files  of  the  court  below  at  the  time  the 
judgment  was  entered  upon  them ;  the  judgment  is,  there- 
fore, erroneous  and  must  be  vacated.  But,  inasmuch  as 
the  pleas  disclose. a  defense  at  law,  the  court  will  not  let 
the  defendant  suffer  by  reason  of  mistakes  his  attorneys 
may  have  made  in  practice ;  he  should  have  leave  in  the 
probate  court  upon  this  cause  being  remanded  to  it,  to  file 
an  affidavit  of  merits  and  thereupon  plead  over. 

The  judgment  of  the  court  below  is  reversed  and  remanded 
to  the  probate  court  of  Arapahoe  county  for  the  further 
])roceedings  herein  expressed.  Reversed. 

Afptdavtt  of  Mkrits  jffUST  PascKOE  Pleas,  uikI  cannot  be^  substituted  for  them: 
Ooitral  CUy  v.  Wilcoxen,  3  Colo.  dOSK 
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Wabbaiity — Ireach  of  covenant  in  a  deed — act  of  1861.  Under  the  act  of  1861 
(1  Sess.  65)«  a  grantee  in  a  deed,  who  has  obtained  poBsession  of  the  prem- 
iaes  conveyed,  cannot  maintain  an  action  upon  a  covenant  of  wairan^  is 
Bach  deed  until  legal  proceedings  have  been  oommenced  against  him  to 
obtain  possession  of  such  premises. 

That  act  does  not  apply  when  possession  is  not  obtained  onder  the  deed,  noi 
when  the  holder  of  the  adverse  title  has  obtained  possession  of  the  prem- 
ises since  the  deed  was  made. 

What  toiU  amount  to  eviction.  Where  the  grantee  holds  possession  of  the  prem- 
ises conveyed)  he  cannot  voluntarily  yield  to  paramount  title,  but  If  he  in 
actually  evicted,  although  under  circumstances  which  would  enable  him 
to  regain  possession,  he  may  have  his  action  upon  the  covenant  of  war- 
ranty. 

Where  a  tenant  to  the  grantee  surrendered  the  premises  to  the  holder  of 
adverse  title,  who  retained  poflseasion,  the  eyiction  was  complete,  and  the 
grantee  may  maintain  an  action  against  his  grantor  upon  a  covenant  ol 
warranty  in  his  deed. 

Wliether  plaintiff  must  show  title  paramount  in  another.  In  an  action  upon  s 
covenant  of  warranty  in  a  deed,  the  warrantor  Is  not  bound  to  defend  the 
title  by  him  conveyed  against  a  mere  trespasser  who  haa  no  title. 

And  the  burden  of  proof  is  upon  plaintiff  to  show  that  the  party  by  whom  ho 
was  evicted  had  the  better  title. 

When  a  mdow,  claiming  in  right  of  her  deceased  hueband,  may  be  eaid  to  hate  title. 
Where  plaintiff  was  evicted  by  the  widow  of  a  former  owner,  and  defiend- 
ant  purchased  at  a  sale  made  by  an  administrator  of  the  estate  of  such 
former  owner,  and  it  did  not  appear  whether  the  widow  daimed  in  fee  or 
in  right  of  dower,  or  that  dower  had  been  assigned  to  her,  or  that  she  had 
a  right  to  occupy  the  premises  until  dower  should  be  assigned,  the  evi* 
dence  was  not  sufficient  to  establish  the  widow's  title. 

If  the  widow  claimed  in  fee  under 'the  act  to  protect  the  rights  of  married 
women  (1  Sess.  153),  her  right  was  extinguist^ed  by  the  administzator's 
sale  and  conveyance. 

if  the  widow  claimed  a  dower  interest  under  the  act  concerning  dower  (1  Sess. 
863),  she  had  no  right  of  entry  until  dower  should  be  assigned  to  her. 

Damlqes  **  meamire  of^  where  emction  is  under  cMn  of  dower.  In  an  action 
upon  a  covenant  of  warranty  upon  proof  of  eviction  by  a  widow,  under 
claim  of  dower,  the  measure  of  damages  is  the  value  of  the  widow's  life 
interest  in  the  estate,  estimated  by  the  amount  of  the  purchase  money 
paid  by  the  covenantee. 
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Brror  to  DUtrict  Court,  Oilpin  Cfounty. 

Wu.  A.  Whitikg  and  Joel  P.  Whitney  alleged  in  their 
declaration  that  John  Tierney,  on  the  22d  day  of  April, 
1866,  executed  to  them  his  certain  deed  by  which  he  con- 
veyed to  them  a  building  lot  in  Central  City,  and  covenanted 
that  he  would  warrant  and  forever  defend  the  title  to  the 
same  to  the  said  Whiting  and  Whitney,  and  their  heirs  and 
assigns  forever,  against  the  claims  of  all  persons  except  the 
goyemraent  of  the  United  States;  that  they  took  posses- 
sion of  the  lot  conveyed,  and  were  afterward  evicted  by 
Lt^cinda  M.  Dougherty,  widow  of  Michael  Dougherty,  law- 
fully claiming  the  said  premises  by  an  older  and  better  title 
not  derived  from  the  plaintiffs  or  the  government  of  the 
United  States.  .  There  were  several  counts  in  the  declaration 
which  were  not  materially  different. 

The  defendant  pleaded  non  est  factum^  and  that  plaintiffs 
were  never  lawfully  evicted  from  the  premises  described, 
and  issue  was  joined  upon  these  pleas.  Other  pleas  were, 
upon  demurrer,  regarded  as  insufficient,  but  no  qaestion 
was  presented  in  this  court  respecting  them. 

At  the  trial  it  appeared  that  one  Michael  Dougherty  was 
the.  owner  of  the^  premises  in  dispute,  and  that  he  died  July 
4, 1866.  Plaintiffii  put  in  evidence  a  deed  from  Frank  Hall, 
as  administrator  of  the  estate  of  Dougherty,  to  Tierney,  for 
the  same  premises,  in  which  certain  orders  of  the  probate 
court  directing  the  sale  of  the  real  property  belonging  to . 
Dougherty's  estate  were  recited,  and  from  which  it  appeared 
that  the  property  was  sold  for  the  purpose  of  satisfying 
debts  due  from  that  estate.  The  deed  from  Tierney  and  his 
wife  to  plaintiffs  was  dated  April  22,  1866,  and  contained  a 
covenant  of  warranty  as  alleged  in  the  declaration.  Other 
material  facts  as  to  the  manner  in  which  plaintiffs  acquired 
.possession,  and  .the  entry,  of  Lucinda  Dougherty,  as  the 
widow  of  the  said  Michael  Dougherty,'  are  stated  in  the 
opinion.    . 

Upon  therquestion  of  damages  the  court  charged  that  the 
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plaintiffs  were  entitled  to  the  amount  paid  by  them  to  Tier- 
ney,  for  the  premises,  with  interest  thereon  from  the  date  of 
the  deed  to  the  time  of  trial,  at  10  per  cent  per  annum. 

The  jury  returned  a  verdict  for  $1,433.06,  and  judgment 
was  given  for  that  amount  The  defendant  sued  out  this 
writ  of  error  against  Whitney,  and  the  hefars  of  Whiting, 

Mr.  Clinton  Reed,  for  plaintiff  in  error. 

Mr.  W.  S.  Rockwell,  for  defendants  in^rror. 

Hallett,  C.  J.  This  action  was  upon  a  coTenant  of  war- 
ranty in  a  deed  made  by  plaintiff  in  error,  to  Wm.  A.  Whit- 
ing and  Joel  P.  Whitney,  plaintiffs,  in  the  court  b^ow. 
At  the  time  the  deed  was  made,  the  premises  were  in  pos- 
session of  one  Goodfellow,  a  tenant,  who  subsequently 
attorned  to  the  grantees  in  the  deed.  This  tenant  admitted 
Mrs.  Dougherty  to  the  possession  of  the  premises,  and  she 
held  them  at  the  time  this  suit  was  brought^  as  the  widow  <rf 
Michael  J.  Dougherty  from  whom  Tierney  also  derired  title 
under  a  sale  made  by  an  administrator.  Whether  the  entry 
thus  made  by  permission  of  the  tenant,  Goodfellow,  may 
be  regarded  as  an  eviction  under  the  statute  of  1861  (1st 
Sess.  65),  which  will  support  the  action  of  corenant  broken, 
is  the  first  question  to  be  determined.  That  section  pro- 
vides that  no  right  of  action  shall  exist  upon  a  covenant  of 
warranty  against  a  warrantor  until  party  menacing  the 
possession  of  the  grantee,  his  heirs,  personal  representatives 
or  assigns  shall  have  commenced  legal  proceedings  to  obtain 
possession  of  the  premises  in  question,  and  the  gmiitor, 
after  notice,  shall  have  refused  to  defend,  at  his  own  cost, 
the  premises  in  such  action.  This  is  opposed  tothe  general 
rule  recognized  by  the  courts,  which  allows  the  covenantee 
to  surrender  the  premises  to  the  holder  of  the  paramouitt 
title  before  suit  brought.  Rawle  on  Gov.  046;  KeUyv. 
Platte^  33  N.  J.  Law,  328.  It  will  be  observed,  howevw, 
that  the  act  does  not  apply,  when  possession  is  not  obtalnjed 
under  the  deed,  for  in  such  case  the  adverse  poBBeseriion  of 
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anotiier  is  regarded  as  an  eviotion  al  the  date  of  the  grant. 
Ifoonan  r.  Lee^  2  Black.  600.  In  the  Revised  Statutes  of 
1868  (R.  S*  108),  this  section  was  restricted  in  its  operation 
to  caaes  in  which  possession  of  the  premises  conveyed,  is 
obtained  by  the  warrantee,  a  change  of  phraseology  which 
is  without  effect  open  the  meaning  of  the  section  as  origi- 
nally adopted,  for  if  the  grantee  has-  not  the  possession  of 
(he  premises  conveyed,  lie  cannot  be  menanced  in  the  pos* 
session,  nor  can  legal  proceedings  be  instituted  against  him 
io  respect  thereto. 

The  oase  is  not  different  when  the  holder  of  the  adverse 
title  has,  by  any  means,  obtained  possession  of  the  prem- 
ises, although  subsequently  to  the  date  of  the  deed  on  which 
the  action  is  brought  So  long  as  the  premises  are  held 
adversely,  and  the  covenantee  has  not  possession,  no  action 
can  be  brought  against  him,  and,  therefore,  he  is  not  within 
due  terms  of  the  statute.  Where  the  grantee  holds  posses- 
siom  of  the  premises  conveyed,  he  cannot  voluntarily  yield 
to  the  paramount  title,  but  if  he  is  actually  evicted,  although 
under  circumstances  which  would  enable  him  to  regain 
possession,  no  reason  is  perceived  for  denying  his  right  of 
action  upon  the  covenant  of  warranty.  To  hold  that  in 
such  case,  he  must  resort  to  his  action,  and  having  recovered 
possession,  wait  until  suit  shall  be  brought  against  him 
upon  the  paimmount  title,  is  not  demanded  by  the  statute,  or 
sanctioned  by  reason.  Probably  the  plaintiffs  below  might 
have  recovered  the  possession  of  the  premises  from  Mrs. 
Dougherty  in  an  action  of  unlawful  detainer,  for  as  she 
obtained  possession  from  Goodfellow,  she  was  estopped  to 
dray  the  title  by  which  he  held.  2  Smith's  L.  C.  694-778, 
Duiehess  of  Singstorils  Case.  Nevertheless,  the  plaintiffs 
below,  having  lost  the  possession  of  the  premises,  without 
fault  or  negligence,  may  be  regarded  as  actually  evicted 
therefrom,  and  theref3re  not  within  the  terms  of  the  statute. 
It  is  not,  however,  enough  that  they  were  ejected  from  the 
premises  if  Mrs.  Dougherty's  title  is  not  superior  to  theirs, 
for  the  warrantor  is  not  bound  to  defend  against  all  tres^ 
passers,  but  such  only  as  are  protected  by  title  paramount. 
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In  argument  it  is  assumed  that  she  olaimed  a  dower  inter- 
est in  the  premises,  or  that  she  had  a  right  to  occupy  them 
until  her  dower  should  be  assigned  under  section  23  of  the 
act  of  1861,  concerning  dower  (1st  Sess.  867);  but  of  this  we 
cannot  be  quite  certain,  for  by  another  act  (Ist  Sess.  163) 
she  was  entitled  to  the  whole  of  her  deceased  husband's 
estate  if  there  were  no  children  of  the  marriage  and  the  hus- 
band died  intestate;  or,  if  there  were  children,  she  was  enti- 
tled to  one-half  his  estate.  Whether  she  had  elected  to  take 
what  would  come  to  her  under  this  statute  after  paying  the 
debts  of  the  estate,  or  to  have  dower  under  the  other  act 
(1  Sess.  363),  we  are  not  informed  by  the  record,  nor  is  it 
necessary  to  determine  as  the  controversy  now  stands. 
Plaintiffs  below  assumed  the  burden  of  showing  that  Mrs. 
Dougherty's  title  was  better  than  their  own  (Bawle  on 
Covenants,  248),  and  as  real  estate  might  be  sold  for  the 
purpose  of  paying  debts  of  the  decedent  (1  Sess.  427;  2d 
Sess.  97),  upon  the  showing  here  made  we  will  presume  that 
the  administrator's  proceedings  were  regular,  and  regard 
his  deed  as  sufficient  to  vest  title  to  the  property  in  plaintiff 
in  error.  This,  upon  the  assumption  that  the  widow  claimed 
under  the  act  relating  to  married  women  (1  Sess.  163),  would 
extinguish  her  right,  but  If  counsel  are  correct  in  supposing 
that  she  had  a  dower  interest,  the  case  is  somewhat  differ- 
ent. It  is  very  doubtful  whether  a  possession  lawfully 
assumed  in  virtue  of  the  right  of  temporary  occupancy 
given  to  the  widow  (1  Sess.  867)  can  affect  the  titie  to  the 
estate  so  as  to  enable  the  party  ousted  to  call  upon  his  war* 
rantor  to  defend  it;  but,  however  this  may  be,  it  was  not 
shown  upon  the  trial  that  the  house  and  lot  in  controversy 
was  the  usual  dwelling  place  of  Dougherty  next  before  his 
death.  Dougherty  was  not  living  in  the  house  at  the  time 
of  his  death,  nor  had  he  lived  there  at  any  time  within  nine 
months  previous  to  his  death,  and  his  widow  did  not -'claim 
the  possession  until  more  than  nine  months  after  his  death, 
a  period  long  enough  to  obtain  an  assignment  of  dower  if 
that  had  been  desired.  Upon  these  facts  it  is  manifest  that 
the  claim  to  occupy  temporarily,  until  dower  should  be 
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assigned,  is  an  after-thought,  invented  to  justify  and  sup- 
port the  unlawful  possession  of  the  widow. 

As  to  the  claim  of  dower,  conceding  that  it  existed,  no 
right  of  entry  could  be  based  thereon  until  assignment 
made.  1  Washb.  Heal  Prop.  265.  So  that,  in  any  view  we 
may  take  of  the  evidence,  it  is  impossible  to  say  that  Mrs. 
Dougherty  had  title  to  the  premises  conveyed  in  the  deed 
paramount  to  that  of  the  plaintiffs  below,  or  indeed  any 
title  whatever;  and,  of  course,  the  judgment  must  for  that 
reason  be  reversed. 

Even  if  dower  had  been  assigned  in  the  premises,  and  the 
plaintiffs  below  had  established  the  widow's  right,  the  cor- 
rect rule  as  to  the  measure  of  damages  was  not  applied.  In 
such  case  it  is  not  the  entire  consideration  mentioned  in  the 
deed,  but  only  the  value  of  the  widow's  life  interest  in  the 
estate,  estimated  by  the  purchase-money,  that  can  be  prop- 
erly allowed.     Terry  v,  Drabenstadt,  68  Penn.  St.  400. 

The  judgment  of  the  district  court  is  reversed  with  costs, 
and  the  cause  is  remanded  for  further  proceedings. 

Beversed. 


Harbison  t.  Smith. 

^krm%^e&ftf0ning  juriidietkm  0y  appeal-^ effoet  of  repsak  The  act  of 
1872  (9  SeM.  105),  lo  for  as  it  applies  to  the  probate  court  of  Arapahoe 
ooantj,  waa  repealed  by  the  act  of  1874  (10  Sesa.  217). 

And  npon  the  passage  of  the  act  of  1874,  an  appeal  pending  in  the  district 
court  of  Arapahoe  county,  from  a  Judgment  of  the  probate  court  of  the 
)  ooanty,  was  properly  dismissed. 


Error  to  Districi  Courts  Arapakoe  Covmty. 

Thb  facts  are  stated  in  the  opinion. 

Mr.  W.  S.  Decker  and  Mr.  T.  George,  for  plaintiff  in 
error. 

Mr,  Orris  Blake,  for  defendant  in  error. 
Vol.  it.— 79 
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Stonb,  J.  On  the  27th  day  of  January,  1874,  jndgm^t 
was  rendered  in  the  probate  court  of  Arapahoe  county, 
against  the  plaintiff  in  error  for  costs,  and  on  the  same  day 
the  plaintiff  in  error  prayed  an  appeal  to  the  district  court 
of  Ampahoe  county,  which  was  allowed  upon  his  filing  an 
appeal  bond.  On  the  30th  day  of  January,  1874,  he  filed 
his  appeal  bond,  which  was  approved. 

The  transcript  of  the  proceeding  in  said  cause  in  the  pro- 
bate court  was  filed  in  the  district  court  of  Arapahoe  county, 
and  the  cause  was  entered  upon  the  docket  of  that  court. 

The  court,  on  motion  of  counsel  for  appellee,  dismissed 
the  appeal. 

The  dismissal  of  the  appeal  is  the  error  complained  of  in 
this  case. 

By  the  second  section  of  an  act  of  the  territorial  legidar 
ture,  entitled  "  An  act  concerning  probate  courts,"  approred 
January  81,  1872,  an  appeal  was  allowed  from  the  final 
judgment  or  decision  of  any  probate  court  to  the  district 
court  of  the  county.    Acts  1872,  p.  106. 

By  a  subsequent  act  of  the  legislature,  approved  Febru- 
ary 13,  1874,  entitled  ''An  act  concerning  the  probate 
court  of  Arapahoe  county,**  the  act  of  January  81, 1872, 
was  repealed  so  far  as  the  same  might  apply  to  the  probate 
court  of  Arapahoe  county.  It  is  conceded  that  the  act  of 
February  13,  1874,  repealed  the  act  of  January  81,  1872, 
and  took  effect  from  and  after  its  passage,  and  that  th& 
repealing  act  contained  no  saving  clause  as  to  causes  pend- 
ing. 

The  question  to  be  considered  is  the  effect  of  this  repeal 
of  the  act  of  January  31,  1872,  as  to  causes  pending.  The 
right  of  an  appeal  from  the  probate  court  of  Arapahoe 
county  to  the  district  court  of  Arapahoe  county,  was  a 
statutory  right. 

It  was  by  virtue  of  the  act  of  the  territorial  legislature  of 
January  81,  1872,  that  the  district  court  acquired  jurisdic- 
tion of  appeal  causes  from  the  probate  court.  Without 
jurisdiction,  the  court  had  no  power  to  proceed  in  any  case. 
The  repeal  of  a  statute  conferring  jurisdiction  takes  away  all 
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right  to  proceed  under  the  repealed  etatate^  even  in  snitB 
pendmg  at  the  time  of  the  repeal,  irnleas  they  are  saved  by 
a  clanse  in  the  repealing  statute.  IlUnals  d  MichigcM 
Ocmal  V.  City  of  Chicago^  14  HI.  384;  BnUer  r.  PoLmer^  1 
Hin.  324 ;  Langdon  r.  Applegate^  6  Ind.  337 ;  Hex  r.  Jus- 
tices ofilu  Peace  for  the  etty  qf  London^  3  Burr.  1466. 

The  rule,  as  we  think,  applicable  to  this  case  is  very  forci- 
bly expressed  by  Lord  Chief- Justice  Tindal,  in  the  case  of 
Kee  V.  Oaodwiftj  4  Hoore  &  P.  841.  He  said :  '^  I  take  the 
effect  of  a  repealing  statute  to  be  to  obliterate  the  statute 
repealed  as  completely  from  the  records  of  parliament  as  if 
it  had  never  passed,  and  that  it  must  be  considered  as  a  law 
that  never  existed,  except  for  the  purpose  of  those  actions 
or  suits  which  were  commenced,  prosecuted  and  concluded 
while  it  was  an  existing  law." 

Dwarris  expresses  the  result  of  the  cases  in  this  way : 
*' When  an  act  of  parliament  is  repealed,  it  must  be  consid- 
ered,  except  as  to  those  transactions  past  and  closed,^ as  if  it 
never  existed."  Dwarris  on  Statutes,  670.  Pending  judi- 
cial proceedings  based  upon  a  ^statute  £all  on  its  repeal* 
Remington  v.  SmtCh^  1  Col.  88.  "  Jurisdiction  is  power  to 
declare  the  law,  and  where  it  ceases  to  exist,  the  only  func- 
tion remaining  to  the  court  is  that  of  announcing  the  fact 
and  dismissing  the  case,  and  this  is  no  less  clear  upon 
authority  than  upon  priucipla"  Opinion  of  Chief- Justice 
Chask,  Bx  parte  McArdle^  7  Wall.  514.  It  is  well  set- 
tled by  authority  that  "  when  a  statute  gives  a  right  in  its 
nature  not  vested,  but  remaining  executory,  if  it  does  not 
become  executed  before  a  repeal  of  the  law,  it  falls  with  it, 
and  cannot,  thjerefore,  be  enforced.'^  Bailey  <fe  Oilman  v. 
MasoUy  4  Minn.  651;  Sedgwick  on  Stat,  and  Const.  Law,  108. 

The  right  of  appeal  ia  a  right  which  relates  to  the  remedy, 
aad  what  relates  to  the  remedy  is  at  the  present  day  under- 
stood to  be  at  the  mercy  of  legislation.  The  legislation  may 
he  hastj  and  ill-advised,  as  in  this  case  perhaps  it  was,  in 
omitting  in  the  repealing  act  a  saving  clause  as  to  pending 
cases^  but  with  that  we  have  no  concern.  The  act  of  Feb- 
niary  13, 1874,  repealed  the  act  of  January  31,  1872.    The 
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act  of  1872  was  an  act  conferring  jurisdiction.  It  being 
repealed  takes  away  all  right  to  proceed  under  it,  even  in 
suits  pending  at  the  time. 

The  motion  to  dismiss  the  appeal  was  properly  granted, 
and  the  judgment  of  the  district  court  is  Affirmed. 

Rkpkal  of  Ptatutk  Conferring  Jitris diction  tAkes  away  all  rlgbt  to  proceed  nnder 
the  repealed  statute,  even  In  pending  actions,  unless  ri^rhts  are  exprowly  saved:  SmUA  T.  JMa^ 
trict  (buH.  4  Colo.  230. 


Board  of  County  Commissioners  of  the  CouNTy  op 
Pueblo  v.  Central  Colorado  Improvement  Compant. 

Mkzicak  Land  Gbant  —  whbn  taxabi.9.  When  the  ooafirmeee  ol  a  Mexl 
can  land  grant  accept  the  provisions  of  an  act  of  congress  confirming  the 
grant,  the  title  to  the  confirmed  grant,  if  void  prior  to  the  passage  of  sach 
act  of  confirmation,  becomes  valid  by  rirtue  of  the  confirmatoiy  statute. 

The  effect  of  the  act  of  confirmation  is  to  establish  the  title  to  the  elerea 
leagues  therein  mentioned  from  the  date  of  the  grant  bj  the  Mexican 
goyemment,  and  the  location  of  the  confirmed  eleven  leagaes  having  been 
made,  the  confirmees  hold,  not  from  the  United  States,  but  from  the  prior 
owner  of  the  soil. 

The  confirmed  land  having  been  identified,  pursuant  to  the  provisk>mi  of  the 
confirmatory  statute,  becomes  subject  to  taxation » and  cannot  in  anj 
prefer  sense  be  said  ever  to  have  been  public  land. 

Appeal  from  District  Courts  Pueblo  Courtly. 

This  was  an  action  in  assumpsit,  against  the  appellant, 
to  recover  back  $2,628.86  paid  under  protest  by  the  appel- 
lees, on  the  1st  of  July,  1874,  as  taxes  for  the  year  1878. 
The  cause  was  submitted  upon  an  agreed  statement  of  facta 
substantially  as  follows : 

On  the  1st  day  of  December,  A.  D.  1843,  (Governor  Man- 
uel Armijo,  being  then  civil  and  military  governor  of  Mex- 
ico, granted  to  one  Gervacio  Nolan  the  following  described 
and  bounded  tract  of  land,  to-wit :  Beginningata  point  one 
and  a  half  leagues  below  the  mouth  of  the  river  St  Charles, 
on  the  Arkansas,  at  a  monument,  No.  1,  on  the  south  bank 
of  said  river;  thence,  following  the  said  south  bank  of  the 
said  river  Arkansas,  upward,  to  a  point  five  leagues  above 
the  junction  of  the  St.  Clmrles  with  the  Arkansas  river. 
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where  is  placed  the  second  monument;  thence,  running  half- 
way up  the  brow  of  the  mountain,  where  is  placed  the  third 
monument;  thence,  following  the  same  brow  of  the  moun- 
tain, to  a  point  opposite  the  first  monument,  where  is  placed 
the  fourth  monument;  thence,  to  the  place  of  beginning; 
containing,  by  estimate,  about  five  hundred  thousand  aci*es 
of  land.  Which  said  tract  of  land,  at  the  time  the  same 
was  granted,  was  lying  and  situate  in  the  province  of  New 
Mexico,  but  is  now  situate,  lying  and  being  in  the  county 
of  Pueblo  and  Territory  of  Colorado. 

On,  and  prior  to,  the  Ist  day  of  May,  1873,  the  Central 
Colorado  Improvement  Company — ^the  appellee — was  seized 
and  possessed  of  all  the  right,  title  and  interest  (if  any)  in 
and  to  the  tract  of  land  above  described,  which  were  by  the 
making  ot  the  grant  as  aforesaid  vested  in  Gervacio  Nolan, 
the  original  grantee. 

On  the  Ist  day  of  July,  1870,  the  Congress  of  the  United 
States,  by  an  act  entitled  "An  act  to  confirm  the  title  of  the 
hdrs  of  Gtervado  Nolan,  deceased,  to  certain  lands  in  the 
Territory  of  Colorado,"  approved  July  1,  1870,  upon 
express  conditions  confirmed,  to  a  limited  extent,  the  said 
grant,  to  wit ;  To  the  extent  of  eleven  square  leagues,  being 
48,826  acres.  Under  and  pursuant  to  the  provisions  of  said 
act  of  congress,  the  plaintiff — appellee  —  after  receiving 
notice  of  the  completion  of  the  survey  of  the  lands  within 
the  exterior  boundaries  of  said  grant,  did,  as  required  by 
said  act,  select  and  locate  in  a«compact  form,  and  did  furnish 
the  surveyor-general  of  Colorado  Territory,  with  a  plat  and 
description,  of  said  selection  and  location,  on  the  27th  day 
of  April,  1872,  subject  to  the  revision  of  the  commissioner 
of  the  general  land  office,  and  the  secretary  of  the  interior. 

On  the  22d  day  of  May,  1872,  Hon.  Willis  Drummond, 
then  commissioner  of  the  general  land  office,  caused  the 
register  and  receiver  of  the  land  office  at  Pueblo  to  give 
notice  to  the  pre-emption  and  homestead  settlers  on  the 
lands  within  the  selected  limits  of  the  Nolan  grant,  to  come 
forward  and  prove  their  right  to  said  tracts,  within  three 
months  from  the  date  of  the  publication  thereof. 
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Pursuant  to  said  notice,  pre-emption  and  homestead 
claimants,  located  within  said  preliminary  selection  of  eleven 
leagues,  did  offer  to  prove,  and  did  prove,  their  right  to 
enter,  and  did  enter,  6,566.42  acres,  at  the  land  office  at 
Pueblo,  in  said  territory ;  that  said  entries,  made  as  afofe- 
said  under  the  pre-emption  and  homestead  acts,  and  pursu- 
ant to  said  act  of  congress  of  July  1,  1870,  were  subse- 
quently approved  by  said  commissioner  of  the  general  land 
office,  and  by  the  secretary  of  the  interior. 

On  the  8d  day  of  December,  1873,  the  register  and 
receiver  of  the  land  office  at  Pueblo,  were  officially  informed 
by  said  commissioner,  that  it  appeared  by  the  records  of 
his  office,  there  had  been  awarded  to  pre-emptors  and  hoihe- 
stead  settlers,  within  said  eleven  league  selection,  lands 
amounting  in  the  aggi^gate  to  6,565  42-100  acres,  and  that> 
for  that  amount,  the  grant  claimants  were  entitled  to  indem- 
nity, as  provided  in  the  second  section  of  said  act  of  July 
1, 1870. 

On  the  27th  of  April,  1872,  a  diagram  and  descriptive 
list  was  filed,  of  said  eleven  league  selection,  but  at  that 
time  it  was  impossible  to  state,  and  set  forth,  the  exact  area 
of  lots  and  fractional  subdivisions  bordering  on  the  south 
side  of  the  Arkansas  river,  within  the  said  eleven  league 
selection,  for  the  reason  that  no  official  survey  of  the  south 
meanders  of  the  Arkansas  river,  within  the  limits  of  said 
grant,  had  at  that  time  been  made. 

After  the  official  survey  of  said  meanders  had  been  made, 
and  the  area  of  the  lots  and  fractional  subdivisions  within 
said  eleven  league  selection  were  officially  ascertained,  and 
designated  on  the  proper  township  plats,  by  the  surveyor- 
general,  the  plaintiff  below  prepared  and  tiled  with  the 
surveyor-general  a  descriptive  list  of  all  the  lands  within 
said  eleven  league  selection,  showing  the  accurate  areas  of 
said  lots  and  fractional  subdivisions,  and  embracing  the 
same  lands  and  no  other,  than  the  identical  tract  embraced 
by  the  diagram  filed  as  aforesaid  on  the  27th  of  April, 
1873.     Said  descriptive  list  is  here  set  forth. 

By  whicli  said  descriptive  list,  it  appeared  to  title  cona- 
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mis&ioner  of  the  general  land  office,  that  by  reason  of  the 
sarveyor-general's  failure  to  survey  the  meanders  of  the 
south  bank  of  the  Arkansas  river,  and  to  designate  the  area 
of  lots  and  fractional  subdivisions  lying  within  said  grant, 
the  plaintiff  below  had  made  a  preliminary  selection  and 
location  of  49,741  48-100  acres,  being  an  excess  of  916  acr^, 
over  and  above  said  eleven  square  leagues ;  therefore.,  on 
the  9th  day  of  March,  1874,  at  the  request  of  said  commis* 
fidoner,  the  plaintiff  below  modified  its  said  selection,  and, 
on  that  day,  withdrew  from  said  eleven  league  selection, 
930  acres,  and  leaving  to  the  plaintiff  below,  48,821  43-100 
acres  of  the  said  eleven  leagues  previously  sdeoted. 

The  withdrawal  of  the  said  920  acres  by  the  appellee  was 
approved  by  the  commissioner  of  the  general  land  office  on 
the  9th  of  March,  1874. 

Said  6,665  42-100  acres  allowed  to  pre-emption  and  home- 
stead claimants,  who  had  settled  upon  lands  within  said 
eleven  league  selection  of  appellee,  and  within  said  Nolan 
grant,  prior  to  July  1,  1870,  are  then  set  forth  in  a  descrip* 
tive  list. 

On  the  80th  of  January,  1874,  the  appellee  selected  and 
located  upon  public  lands  not  mineral,  according  to  the  lines  ' 
of  public  survey,  not  exceeding  160  acres  in  any  one  tract, 
and  all  within  the  exterior  lines  of  said  '^Kolau  grant,"  a 
quantity  of  land  equal  to  said  6,666  42-100  acres  allowed  to 
said  pre-emption  and  homestead  claimants.  That  a  de8crip«» 
tive  list  of  said  'Mndemnity"  selection  (last  aforesaid)  by 
appellee,  was  filed  with  the  surveyor-general  of  Colorado, 
and  with  the  commissioner  of  the  general  land  office.  That 
on  the  Slst  day  of  March,  1874,  the  commissioner  of  tbe 
general  land  office  of  the  United  States  instructed  the  sur- 
veyor-general of  Colorado'  to  prepare  such  a  plat  of  the 
selection  made  by  the  claimants  of  the  "Nolan  grant,"  as 
is  directed  to  be  made  by  the  fourth  section  of  said  act  of 
July  1, 1870. 

That  on  the  Slst  day  of  March,  1874,  and  at  divers  other 
times,  appellee  applied  to  the  surveyor-general  of  Colorado, 
for  an  estimate  of  the  costs  of  so  much  of  the  survey  of  the 
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"Nolan  grant,"  as  inured,  or  might  inure  to  the  benefit  of 
appellee ;  that  appellee  desired,  and  offered,  to  pay  the 
amount  of  such  estimate;  that  said  surveyor-general 
informed  appellee,  that  until  all  selections,  including  both 
the  preliminary,  eleven  square  league  selection,  and  the 
"indemnity"  selections  located  in  lieu  of  the  aggregate 
area  of  said  land  awarded  to  homestead  and  pre-emption 
settlers,  were  formally  accepted  by  said  commissioner  of 
the  general  land  office,  he,  said  surveyor-general,  could 
make  no  estimate  of  the  costs  of  such  survey  ;  that  govern- 
ment price  for  surveying  lands  where  meandering  lines  of 
a  river  had  to  be  run,  was  greater  than  for  survey  of  com- 
plete subdivisions,  where  no  meanderings  are  required,  and 
that  the  government  cost  of  survey  could  not  be  determined 
until  after  the  approval  and  acceptance  of  the  final  selec- 
tions made  by  the  confirmees  of  said  grant.  That  by  rea- 
son of  said  surveyor-general's  failure  to  furnish  said 
estimate  of  survey,  appellee  did  not  and  could  not  pay  the 
costs  of  so  much  of  said  surveys  of  said  grant  as  inured 
or  might  inure  to  the  heirs  of  Nolan,  deceased,  prior  to  the 
Ist  of  May,  1874.  That  appellee  has  been  l^al  representa- 
tive of  the  heirs  of  said  Gervacio  Nolan  ever  since  May  1, 
1873,  and  is  sole  claimant  under  said  act  Nor  did  said 
surveyor-general  furnish  to  appellee,  properly  approved 
plats,  as  evidence  of  title,  required  by  the  fourth  section  of 
said  act  of  July  1,  1870,  prior  to  the  1st  of  May,  1874,  or 
since ;  nor  thence  hitherto  have  the  costs  of  so  much  of  the 
surveys  of  said  grant  as  inured  or  might  inure  to  the  ben- 
efit of  appellee,  been  paid. 

On  the  13th  of  September,  1873,  the  board  of  county 
commissioners  of  Pueblo  county  met  at  the  court-house  in 
the  city  of  Pueblo,  and,  by  an  order  entered  of  record, 
fixed  the  rate  of  taxation  for  the  year  1873,  to  wit :  "  It  is 
ordered  that  the  following  rate  of  taxes  be,  and  are  hereby, 
levied  upon  all  the  taxable  property  in  said  Pueblo  county, 
for  the  following  purposes,  to  wit :  For  county  purposes,  7 
mills  on  the  dollar;  for  school  purposes,  2  mills  on  the 
dollar ;  for  road  purposes,  1^^  mills  on  the  dollar ;  for  Ter- 
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ritorial  pui-poses,  1|  mills  on  the  dollar  ;  poll  tax,  $2  per 
poll." 

Under  and  by  virtue  of  said  order  of  the  board  of  com- 
missioners, the  rate  of  taxation  therein  mentioned  was  levied 
upon  all  the  lands  embraced  within  said  preliminary  eleven 
league  selection — particularly  described  by  subdivisions  and 
lots  hereinbefore —  save  and  except  said  6,665  42-100  acres 
awarded  to  pre-emption  and  homestead  settlers,  and  inclu- 
sive of  said  920  acres  withdrawn  by  the  appellee  from  said 
eleven  league  selection. 

The  total  assessed  value  of  the  lands  of  the  appellee, 
upon  which  said  taxes  were  levied  for  the  year  1873,  was 
$208,539. 

On  the  1st  day  of  July,  1874,  the  appellee  paid  to  N. 
W.  Duke,  treasurer  of  Pueblo  county,  on  account  of  said 
taxes,  $2,628.86,  as  follows,  to  wit :  County  taxes,  $1,459.75 ; 
school  taxes,  $417.07 ;  Territorial  taxes,  $312.80 ;  special 
road  taxes,  $148.15  ;  interest,  claimed  to  have  accrued  from 
January  1,  1874,  to  July  1,  1874,  $291.09. 

At  the  time  of  making  said  payment,  said  treasurer,* as 
such,  gave  to  the  appellee  his  receipt  for  that  amount,  in 
full,  for  county,  school,  territorial,  and  road  tax,  on  the 
lands  therein  described,  being  the  identical  lands  embraced 
in  said  preliminary  eleven  league  selection,  exclusive  of 
said  land  awarded  to  homestead  and  pre-emption  settlers, 
and  exclusive  of  said  920  acres  withdrawn. 

That  the  appellee  paid  said  taxes  to  said  treasurer  invol- 
untarily, under  protest,  and  under  menace  by  said  treasurer 
that  unless  said  taxes  and  interest  were  promptly  paid  by 
the  appellee,  he,  said  treasurer,  would  sell  all  the  lands 
described  in  said  tax  receipt  for  taxes  ;  said  appellee  claim- 
ing at  the  time  of  making  said  payment,  that  said  taxes 
were  erroneous  and  illegal,  and  were  assessed  and  levied 
upon  the  lands  described  in  said  tax  receipt,  when  said 
property  was  not  subject  to  taxation. 

Upon  this  statement  of  facts  the  judgment  of  the  court 
below  was  for  the  plaintiff. 
Vol.  it.-- 80 
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Mr.  Allen  A.  Bradford  and  Messrs.  Blake  &  Whit 
AKER,  for  the  appellant. 

Mr.  Henry  G.  Thatcher  and  Ohables  E.  Gast,  for  thi 

appellee. 

Hallett,  G.  J.  The  question  to  be  determined  in  thii 
case  is,  whether  the  land  upon  which  the  tax  was  levied  was 
at  the  date  of  the  levy,  the  property  of  the  United  States, 
and  therefore  exempt  from  taxation.  It  appears  that  a  verj 
large  tract  of  land,  including  that  taxed,  was,  in  the  yeai 
1843,  granted  by  the  Mexican  government  to  Q^rvacio  No 
Ian,  and  that  our  government  subsequently  acquired  domin 
ion  of  the  country  in  which  that  tract  is  located,  now  a  por- 
tion of  the  county  of  Pueblo.  In  the  treaty  of  GuadalouiK 
Hidalgo  (9  Stat,  at  Large,  929),  titles  existing  under  Mexicar 
law  were  recognized,  and  it  was  declared  that  property  ol 
every  kind  should  be  inviolably  respected.  Under  this 
treaty  the  title  of  Nolan  to  the  entire  tract,  if  valid  at  the 
time  it  was  created,  or  subsequently  perfected  under  Mexi- 
can law,  would  be  unassailable.  It  is,  however,  contended 
that  the  grant  was  excessive  in  quantity,  the  governor  oi 
Mexico  having  authority,  under  the  act  of  1824  and  the  reg- 
uhUions  of  1828,  to  convey  eleven  leagues  only.  0\  S.  v. 
VaUefo,  1  Black,  541;  U.  S.  v.  Vigil,  18  Wall.  449.  The 
force  of  this  objection  was  fully  appreciated  by  the  owner 
of  the  title,  if  we  may  judge  from  the  circumstance  that  he 
was  unwilling  to  rely  upon  his  title  without  the  aid  of  con- 
gress. On  the  1st  of  July,  1870  (16  Stat,  at  Large,  646), 
congress  confirmed  the  grant  to  the  extent  of  eleven  leagues, 
to  be  located  within  the  bounds  of  the  original  grant,  de- 
ducting therefrom  lands  occupied  by  actual  settlers,  and 
allowing  the  grantee  to  take  other  lands  elsewhere  in  lieu  of 
those  claimed  by  the  settlers.  The  Mexican  title  thus  recog- 
nized, if  invalid  befoi-e  that  time,  was  no  longer  sO,  if  the 
grantee  or  his  assignee  should  accept  the  provisions  of  the 
act,  and  it  appears  from  the  agreed  case  that  this  has  been 
done.    Whatever  may  be  said  of  the  title  given  by  the  Mex 
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ican  goveinment^  we  tkuxk  that  the  effect  of  this  aot  of  coo- 
firmation  is  to  establish  the  title  to  the  eloTen  leagues  thereiH' 
mentioned^  from  the  data  of  the  grant  by  the  Mexican  gov- 
ernment. The  langaage  of  the  act  can  only  be  applied  to 
an  existing  grants  thns  excluding  the  notion  that  congress 
iutended  to  create  a  new  estate.  The  fact  that  congress 
assamed  to  act  in  the  premises  may  be  cited  to  show  that 
the  general  government  had  some  interest  in  the  land,  but 
this  may  be  conceded  without  abandoning  the  position  as* 
snmed. 

In  FrenwnPs  Cassy  17  How.  642,  a  Mexican  grant  of  lO 
leagues  of  land^  to  be  located  in  a  certain  district  of  coun* 
try,  was  said  to  convey  a  vested  interest  in  the  quantity  of 
land  mentioned  in  the  grants  although  no  land  was  specifir 
oaUy  described.  So  hare,  congress  appears  to  have  acted 
upon  the  assumption  that  the  grant  to  Nolan  was  good  for 
11  leagues,  to  be  located  within  the  bounds  of  the  original 
claim,  and  this  action  of  congress  is  not  a  grant  per  se^  but 
a  recognition  of  a  pre-existing  right  in  the  grantee,  conferred 
by  the  Mexican  government.  Consistently  with  this  theory, 
it  may  be  maintained  that  the  legal  title  remains  in  the  gen- 
eral government,  until  all  conditions  of  the  act  of  congress 
have  been  complied  with,  while  the  beneficial  estate  in  the 
land  is  vested  in  the  citizen,  giving  to  the  local  government 
a  right  to  collect  taxes  assessed  upon  it  WiUi&r^oon  v. 
Dttnmn,  4  Wall.  210. 

In  this  view,  the  act  of  congress  was  necessary  not  to 
create  the  estate,  but  to  attach  the  grant  to  a  particular 
tract  by  prescribing  the  manner  of  locating  it.  It  matters 
not  that  in  certain  contingencies,  as  for  instance,  if  the 
grantee  had  refused  to  accept  the  provisions  of  the  act  of 
congress,  and  bad  failed  to  maintain,  or  had  abandoned  his 
Mexican  title,  the  land  would  have  reverted  to  the  United 
States.  In  a  recent  case  ( U.  P.  R.  Co.  v.  McSha7ie\  the 
supreme  dourt  held  that  a  contingent  right  in  the  govern- 
ment to  make  another  grant  upon  the  failure  of  the  first 
grantee  to  make  sale  of  the  land  within  a  time  specified,  was 
not  sufficient  to  exempt  the  land  from  taxation.    Nor  is  the 
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circumstance  that  all  the  conditions  of  the  act  confirming 
the  grant  had  not  been  performed  at  the  time  when  the  tax 
was  levied  at  all  significant  as  to  the  right  of  the  Territory 
to  collect  revenue  from  the  land.  Conceding  all  these 
things,  the  controlling  fact  remains  that  before  the  tax  was 
levied,  the  land  had  been  identified  as  the  subject  of  the 
grant,  and  it  was  held  by  a  title  which  accrued  long  before 
the  United  States  could  have  acquired  an  interest  in  it.  By 
confirming  the  grant  congress  recognized  the  title  as  para- 
mount to  that  of  the  general  government,  and  the  location 
having  been  made,  appellee  holds  not  from  the  United 
States,  but  from  the  prior  owner  of  the  soil.  The  fact  that 
appellee  claimed  at  first  too  much  land^  and  that  a  portion 
was  afterward  withdrawn  upon  the  suggestion  of  the  com- 
missioner of  the  general  land  ofKce,  does  not  materially 
affect  the  question.  Payment  was  not  made  upon  the  920 
acres  withdrawn,  and  as  to  the  remainder  of  the  location, 
in  view  of  all  the  facts,  it  is  impossible  to  say  that  it  was  at 
the  time  when  the  tax  was  levied,  or  has  ever  been  public 
land  of  the  United  States.  In  this  feature  the  case  is  dis- 
tinguishable from  Railway  Co.  v.  Presoott^  16  Wall.  603, 
and  U  P.  B.  Co.  v.  McShane^  decided  at  the  present  term, 
where  a  grant  was  made  by  the  United  States  upon  certain 
conditions,  to  be  performed  by  the  grantee.  Until  those 
conditions  were  performed,  it  was  thought  that  no  title 
could  pass,  and  the  land  remained  in  the  United  States, 
and  of  course  it  was  exempt  from  taxation.  The  case  at 
bar  is  altogether  different,  inasmuch  as  appellee's  title  is 
derived  from  the  Mexican  government,  and  not  from  the 
United  States.  Whitney  v.  Ounderson^  31  Wis.  369,  is 
more  in  point,  but  we  are  not  disposed  to  follow  it.  The 
view  here  suggested  has  been  fully  adopted  in  California, 
and  appears  to  rest  upon  a  sound  principle.  People  v. 
Crockett,  83  Oal.  150. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  n'niandod,  with  directions  to  the  court  below  to  enter 
judgment  for  appellant.  Rei>c9'aed, 

Mexican  Land  Guant  — CoxFiBUATtox  by  CuNoitMs-s.—  Tlie  judgment  in  the  principal 
coiiti  WU8  reversed;  0>UjrxuUj  Co,  v.  ConwiUsionen,  95  U.  8.  26U. 
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Davis  et  al.  «.  Wankahakbb. 

PKAcncK-^in  dAi  on  a  penal  Inmd,  the  Jadgment  of  the  ooan  miurt  be  foi 
the  full  amount  oi  the  penalty  oi  the  bond  to  be  disoharged  upon  paTmeni 
of  the  damagee. 

JuRnDTcnoN  of  probate  court -^  in  debt  on  a  penal  bond.  If  the  penaltjr  ex 
eeedfl  $3,000,  the  probate  coart  has  no  jurisdiction. 

Practicb.  Where  the  defect  of  Jurisdiction  appears  on  the  face  of  the  deda 
ration,  the  question  may  be  presented  bj  demurer. 

Pabtibs — tohetJwrone  ofeeteral  obUgeee  may  »ue.  In  an  action  on  an  obliga- 
tion to  pay  a  gross  snm  to  several  persons,  there  being  no  stipnlattoa  to 
pay  any  portion  of  the  amount  to  each,  all  of  the  obligees  who  are  Ut* 
Ing  must  be  Joined  as  plaintiffs. 

.     Error  to  Probate  Courts  J^erson  CourUy. 

It  was  alleged  in  the  declaration  that  the  Oolden  Oity  and 
Arapahoe  Ditch  Coinx)any  commenced  certain  proceedings 
in  the  district  court  of  Jefiferson  connty,  to  condemn  the 
right  of  way  fo'T  its  ditch  through  certain  lands  therein  de- 
scribed, belonging  to  defendant  in  error  and  others;  that,  in 
the  cotLTse  of  such  proceedings,  the  said  ditch  company  was 
required  to  give  bond  in  the  sum  of  $10,000  to  defendant  in 
error,  and  the  others,  conditioned  for  the  payment  of  dam- 
ages which  should  be  awarded  upon  the  condemnation  of 
the  said  lands;  that  said  ditch  company  did  give  such  bond, 
with  plaintifl^  in  error  as  sureties  therein,  and  conditioned* 
to  pay  all  damages  which  might  be  awarded  to  the  defend- 
ants in  that  proceeding  severally,  in  the  time  and  manner 
required  by  law;  it  was  also  alleged  that  certain  proceedings 
were  had  for  condemning  the  land  of  defendant  in  error, 
and  that  a  sum  of  money  was  awarded  to  her  as  damages, 
which  sum  she  sought  to  recover  in  this  action.  It  did  not 
appear  that  the  obligors  in  the  bond  covenanted  to  pay  any 
portion  of  the  $10,000  to  defendant  in  error,  or  to  any  of  the 
obligees  named  therein.  Plaintiffs  in  error  demurred  to  the 
declaration,  and,  the  demurrer  Ix^in;^  overruled,  judgment 
nil  dieit  was  entered  for  $3,000  debt  and  $1,277.50  damages 
and  costs,  the  debt  to  be  discharged  upon  payment  of  the 
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•  damages.  Upon  the  inquest  of  damages  plaintiffs  in  error 
appeared  and  presented  many  objections  to  evidence,  and 
took  a  bill  of  exceptions,  wMch  swelled  the  record  consid- 
erably. It  was  insisted  on  behalf  of  defendant  in  error  that 
these  exceptions  could  not  be  heard,  and  that  the  costs  of 
this  part  of  the  proceedings  should  be  taxed  to  plaintiffs  in 
error. 

Messrs.  Hobneb  and  Habhak^  for  plaintiffs  in  erroi. 

Mr.  A.  H.  Db  FBA170B,  fbr  defendant  in  OTror. 

Hallett,  C.  J.  The  penalty  in  the  bond  described  in  the 
declaration  is  S10,000|  of  which  sum  defendant  in  error 
demanded  but  $2,000,  and  the  same  amount  in  damages. 
Ko  argument  will  be  required  to  show  that  the  case  cannot 
in  that  way  be  brought  within  the  jurisdiction  of  the  probate 
court  Upon  ^uch  an  instrumenti  although  the  plaintiff  is 
entitled  to  collect  damages  only,  tlie  judgment  most  be  for 
the  full  amount  of  the  i>enalty  of  the  bond,  as  debt,  to  be 
discharged  upon  the  payment  of  the  damages.  B.  S.  507* 
Ausiin  v.  The  People^  11  111.  452;  Freeman  v.  Tlie  PeopUy 
64  id.  153. 

According  to  what  was  said  in  LUehfieldy.  Daniels^  1 
CoL  268,  the  obligee  in  a  bond  may  remit  the  whole  or  any 
part  of  the  damages  due  to  him  upon  the  bond,  and^  if  he 
should  r^aait  the  whole^  probably  he  would  have  no  right 
of  action  upon  the  instrument.  But  the  principle  there 
asserted  does  not  affect  the  rule  of  practice  which  governs 
cases  of  this  kind,  which  is  that  a  recovery  must  be  for  the 
full  penalty  of  the  bond,  as  debt>  and  for  duch  damages  as 
the  plaintiff  may  be  entitled  to.  As  the  want  of  j  urisdiction 
was  apparent  upon  the  fiice  of  the  declaration,  the  question 
was  well  enough  presented  by  demurrer,  for  the  plaintiff 
was  certainly  required  to  state  a  case  within  the  jurisdiction 
of  the  court. 

There  was  also  a  defect  of  parties  plaintiff,  since  there  was 
no  undertaking  in  the  bond  to  pay  defendant  in  error  any 
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portion  of  the  flO^OOO,  the  obligation  being  to  pay  that  sam 
to  her  and  twenty-eigM  others.  Upon  snch  an  instrament 
it  is  impossible  to  say  that  each  of  the  obligees  may  mam- 
tain  a  separate  action.    JParni  v.  Tesson^  1  Black,  809. 

We  are  not  indined  to  inqnire  whether  the  exceptions 
taken  at  the  inqnisition  can  be  allowed  in  this  conrt,  and 
the  costs  must  take  the  asual  course. 

The  judgment  of  the  probate  court  is  reversed  with  costs. 

Metersed. 


Beokwith  v.  Talbot. 

Statdtb  ov  rRAVDB^toheih&r  th$  mem,  map  be  in  ieveral  parte.  Sevenl  writ- 
ings of  different  dates  may  be  read  in  oonneetion  to  sliow  a  mem.  of  an 
agreement,  under  the  18th  eeetlon  of  the  statnte  of  f rands.    B.  S.  839. 

Where  a  contract  was  signed  by  one  party  and  retained  by  the  other,  letters 
sabfloqiiMitiy  wxlttea  by  the  latter,  in  which  the  oontraot  was  dearly  re- 
fecred  to,  are  saflldent  to  show  his  assent,  and  that  he  sabscribed  the  con- 
tract wiUiin  the  meaning  of  the  statute. 

Whether  the  reUtUon  of  the  several  parti  ftuiy  be  shown  by  paroL  It,  by  his  own 
cTidence,  the  party  to  he  charged  show  the  mntnal  relations  l)etween  the 
several  writings,  he  cannot  object  that  parol  evidence  was  necessary  to 
esnaeet  them.  TIm  rule  that  parol  evidence  sliall  not  be  received  to  con- 
nect the  several  writings,  if  it  exists,  is  not  applicable  where  such  evidence 
is  received  without  objection,  or  where  the  party  complaining  intro- 
dnoes  it. 

FAomiSBSHiP— -  of  ite  elements.  Certain  cattle  were  delivered  to  phiintlff  and 
two  other  persons,  to  be  kept  for  a  time,  at  the  expiration  of  which  they 
wen  to  be  sold  by  defendant  After  dedactlng  the  first  cost  of  the  cattle, 
defendant  was  to  retain  one-half  of  the  remainder  of  the  proceeds,  the 
other  half  to  be  equally  divided  between  the  phdntifiT  and  the  other  per- 
sons.   In  this  there  was  no  partnership,  for 

1.  Tliefe  was  no  community  of  profit  and  loss; 

3.  Or  of  ownership  in  the  subject  of  the  contract. 

Partiss  —  whether  a  particular  eontraet  is  Joint  or  several.  Upon  performance 
of  such  contract  by  the  three  persons  named  therein,  who  were  to  have  the 
care  and  herding  of  the  cattle,  each  became  entitled  to  his  separate  share 
of  the  proceeds  of  the  cattle,  and  each  may  have  his  separate  action  for  the 
failure  of  the  defendant  to  perform  his  part  of  the  contract  in  respect  to 
selling  the  cattle  and  dividing  the  proceeds  of  the  sale. 


Digitized  by 


Google 


640  Beokwitii  ©.  Talbot.  [Feb.  T., 

CojKTRXCT  -^  eonstrtietion.  The  cattle  being  apon  defeadftnt's  range  when  the 
contract  was  made,  and  remaining  there  when  the  contract  was  completed ; 
^     Semble,  that  delivery  of  the  cattle  to  defendant  was  not  neceflsazy. 

Dahaobs  —  measure  of.  For  breach  of  aach  contract,  in  respect  to  selling  tha 
cattle  and  dividing  the  proceeds  of  sale,  the  meajnire  of  damages  is  the 
market  value  of  the  cattle  when^  the  contract  was  completed,  dedncting 
therefrom  the  first  cost,  and  giving  to  plaintiff  one-sixth  part  of  the 
remainder,  as  provided  in  the  contract. 

Whether  interest  map  be  allowed.  Although  the  case  is  not  within  the  statute 
regulating  interest,  a  reasonable  rate  of  interest  from  the  Ume  the  suit 
was  begun  may  also  be  allowed  as  damages,  and  10  per  cent,  ais  fixed  by 
the  statute  in  cases  where  there  is  no  agreement,  was  properly  allowed. 

EIrror — tohieh  does  not  pr^udice.  Parol  evidence  being  received  of  defend- 
ant's assent  to  a  written  contract,  which  he  had  not  signed,  the  error,  if 
any,  was  rendered  immaterial  by  written  evidence  afterward  produced 
fully  establishing  the  same  fact. 

Eyidsncb — tax  sehedule.  Upon  a  question  of  the  number  and  value  of  cattle 
in  a  herd,  a  tax  schedule  made  by  defendant's  agent,  and  at  hi»  request, 
showing  those  facts,  is  competent  evidence  against  him. 

Appeal  from  District  Courts  Puehlo  County* 

Thb  issue  is  stated  in  the  opinion.  At  the  trial  plaintiff 
(appellee)  was  first  called  as  a  witness  and  was  proceeding 
to  state  a  contract  made  October  7, 1870,  substantially  as  in 
the  writing  of  that  date,  which  is  set  out  in  the  opinion, 
when  the  defendant  objected  that  this  was  within  the  12th 
section  of  the  statute  of  frauds,  and  the  court  sustained  the 
objection,  but  allowed  the  plaintiff  to  prove  service  per- 
formed according  to  the  agreement  under  the  common 
count,  which  was  found  in  the  original  declaration.  After- 
ward, the  plaintiff  testified  that  he  and  his  associates  had 
fully  performed  the  agreement  by  herding  and  caring  for 
the  cattle,  as  therein  specified,  and  the  court  then  ruled  that 
evidence  of  the  contract  was  admissible  upon  the  question 
of  damages.  Counsel  for  defendant  then  produced  the 
writing,  dated  October  7,  1870,  and  asked  the  following : 

"Q.  Is  this  [lianding  witness  a  writing]  the  agreement 
which  was  entered  into  between  yourself  and  the  Beckwith 
boys  on  the  one  part  and  the  defendant  upon  the  other,  and 
about  which  you  have  been  testifying,  and  upon  which  you 
ask  to  recover  in  this  action  t 
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•*A.  Bis. 

"Q.  Ilioefl  thai  writhig  express  the  exact  teima  of  thaw 
eoDtzax^tt 

"A,  Itaoe8>* 

At  deCmdfl&t'a  sequest  the  writiog  so  idantifled  was  then 
given  in  evideaoe  to  the  jury  by  plaintiflC;  as  stated  in  the 
opinion.    Befmdant  then  asked  the  followiqg  question : 

^^Q.  Is  the  name,  C.  W.  Talbot,  signed  to  this  instrument, 
your  signature  I 

^lA.  It  is,  and  that  is  the  eontract  referred  to,  and  the 
only  oonbact" 

The  ezUDdnatlon  of  plaintiff  wasliien  resumed  by  his  own 
iooiuisel,  and  they  were  permitted  to  ask : 

''  Q.  Did  GFeo.  G.  Beckwith  assent  to  and  accept  the  terms 
of  (laadoontraQti" 

To  which  the  witness  answered:  ^^A.  He  assented  to 
said  contract,  and  under  said  contract  I  acted." 

Much  evidence  was  given  as  to  the  number  and  value  of 
the  cattle  mentioned  in  the  agreement,  and  upon  this  point 
pMtttiff  produced  a  tax  sohedule  which,  at  the  head,  bore 
fhe  ^ures,  1873,  iund  upon  its  face  appeared  to  be  a  sched- 
ule of  tlsie  real  and  -personal  property  of  defendant,  and  was 
8wom  by  SSidwin  F.  Beckwith,  one  of  defendant's  sons. 
fflton  Bediwith,  another  son  of  the  defendant,  testified  that 
he  made  the  schednle  by  authority  of  defendant,  and  that 
he  WES  defendant's  agent  Defendant  objected  that  the 
schedule  was  not  made  by  himself,  nor  did  it  appear  that 
he  had  knowledge  of  Its  contents,  and  that  it  was  irrelevant, 
which  objection  was  overruled,  and  defendant  excepted.  | 

Defendant  afterward  testified  that  he  did  not  authorize  the  I 

making  of  sudh  schedule.    Several  letters  written  by  defend-  I 

ant  to  plaintiff  were  put  in  evidence,  of  which  two  are 
given  in  iiie  opinion.  It  was  shown  that  the  cattle  ranged 
over  A  large  country,  in  the  Wet  Mountain  valley,  some  of 
which  was  claimed  by  defendant,  but  the  greater  part  was 
public  land ;  thai  the  cattle  were  in  this  locality  at  the  time 
ttecontracit  was  made,  and  were  kept  there  during  the  con- 
tract, and  remained  there  at  the  expiration  of  the  contract 
Vol.  it.— 81 
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in  the  possession  of  Edwin  P.  and  Elton  T.  Beckwith,  who 
were  parties  to  the  contract,  and  sons  of  defendant.  Plain- 
tiff testified  that  there  was  no  understanding  as  to  delivering 
the  cattle  at  expiration  of  contract.  Defendant  testified 
that  he  understood  that  the  cattle  were  to  be  delivered  to 
him.  Upon  this  point  defendant  prayed  an  instruction, 
which  was  refused,  that  if  the  cattle  were  to  be  redelivered, 
and  this  was  not  done,  .the  plaintiff  could  not  recover.  The 
court  charged  upon  the  question  of  damages,  as  stated  in 
the  opinion.  Upon  motion  for  new  trial  the  verdict  was 
regarded  by  the  court  as  excessive,  and  the  plaintiff  was 
required  to  remit  $1,824.60,  which  he  accordingly  did,  and 
judgment  was  entered  for  $4,118,  and  defendant  appealed. 

Messrs.  Chables  &  Phelps  and  Messrs.  Patterson  & 
Thomas,  for  appellant 

Mr.  Hugh  Butleb,  for  appellee. 

Bbazee,  J.  This  is  an  action  of  assumpsit,  commenced 
by  summons,  on  the  12th  of  May,  1873,  by  the  app^ee 
against  the  appellant.  A  declaration  was  filed  on  the  16th 
of  ^tay,  1873,  containing  four  counts,  three  .of  which  were 
special  counts  for  the  breach  of  an  express  contract,  and 
the  fourth  a  common  count  for  work  and  labor.  The  first 
and  third  counts  were  held  bad  on  demurrer.  On  the  81st 
of  May,  1873,  the  plaintiff  filed  an  amended  declaration, 
which  contained  only  two  counts,  both  special,  for  the 
breach  of  an  express  contract,  to  which  the  defendant  plead 
the  general  issue.  On  the  12th  of  June,  18Td,  the  plaintiff 
obtained  leave  to  file,  and  filed^  a  second  amended  declara- 
tion, containing  only  two  counts,  both  special,  for  the 
breach  of  the  contract  hereinbefore  referred  to,  to  which 
the  defendant  plead  the  general  issue  with  notice  of  special 
matter,  to  the  effect  that  the  subject-matter  of  the  plain- 
tiff's special  claim  was  a  partnership  transaction  between 
the  plaintiff,  Elton  T.  Beckwith  and  Edwin  P.  Beckwith, 
and  appellant,  and  the  same  was  unsettled.   The  trial  below 
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proceeded  upon  the  tlieoiy  that  the  oommon  oonnt  was  in 
the  declaration,  but^  under  the  view  we  take  of  this  case,  it 
is  wholly  immaterial  whether  it  stood  with  the  special 
counts,  or  had  been  superseded  by  them. 

The  agreement  declared  on  in  the  special  counts  was 
produced  by  the  defendant  at  the  trial,  and  by  him  was  put 
in  eyidence,  and  is  as  follows : 

<«  Wbt  Moutttaik  Valley,  October  7, 1870. 
^*  This  is  to  certify,  that  the  undersigned  have  taken  two 
thousand  two  hundred  and  five  head  of  cattle,  valued  at 
$36,681.60,  on  shares,  from  Gteorge  C.  Beckwitii,  time 
to  expire  on  the  6tU  day  of  December,  1872,  then  Geo.  CL 
Beckwith  to  sell  the  cattle,  and  retain  the  amount  the  cattle 
are  valued  at  above.  Of  the  amount  the  cattle  sell  at, 
over  and  above  the  said  valuation,  Geo.  C  Beckwith  to 
retain  one-half,  and  the  other  half  to  be  equally  divided 
between  C.  W.  Talbot,  Elton  T.  Beckwith  and  Edwin  P. 
Beckwith. 

(Signed.)  "  0.  W.  Talbot. 

"  Elton  T.  Bbokwith. 
"  Edwin  F.  Beokwith." 

Elton  T.  Beckwith  and  Edwin  F.  Beckwith  were  the  sons 
of  George  C.  Beckwith,  one  of  whom,  at  the  defendant's 
request,  wrote  the  agreement,  and  after  it  was  signed  by  the 
three  other  parties  to  it,  the  defendant  took  possession  of 
the  docuroenty  and  retained  it  until  the  time  it  was  pro- 
duced and  put  in  evidence  on  the  trial  by  him.  Four  let- 
ters from  the  defendant  to  the  plaintiff  were  put  in  evi- 
dence, all  of  them  referring  to  the  cattle,  and  two  of  them 
to  the  agreement,  and  are  as  follows : 

"Dbitveb,  Septernber  21, 1872. 
"Mr.  Talbot  —  Sir:     On  my  arrival  from  the  moun- 
tains, I  received  your  letter.    As  I  have  wrote  you  before, 
every  day  I  see  parties  here  that  is  offering  their  cattle  very 
low,  as  the  hard  winter  has  discouraged  them,  and  that  is 
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the  cause  that  oattle  is  so  very  lorw.  There  ia  now  m  the 
cattle  ia  the  valley,  about  $25,000,  and  I  am  frank  td  say- 
that  as  the  market  looks,  they  oaimot  be  sold  for  more  thaa 
that  sum.  I  have  usad  every  exertion  for  the  last  threes 
mooiths  to  sell.  I  engaged  a  man  to  sell  them,  and  agreed 
to  give  him  $1,000  to  make  sale  of  them,  and  he  has  writ- 
ten east,  and  advertised  and  tried  to  sell,  without  sucoess; 
You  suggest  giviug  you  a  part  of  the  cattle.  That  is  enti  rely 
outside  of  the  agreem^it.  Also,  where  would  be  the  inter- 
est put  in  the  cattle  coming  from ;  and  also  Elton  and 
Edwin'  would  be  glad  to  do  the  same,  but  at  that  rate,  I 
would  not  get  my  money  back  I  put  into  the  cattle:  The 
cattle  must  be  sold,  and  settled  up,  according  to  the  agree- 
ment. I  will  do  every  thing  I  can,  to  sell  at  the  best  advan- 
tage,- and  you  shall  have  every  chance  to  get  a  purchaser 
for  the  cattle,  so  as  to  make  the  most  out  of  them.  I  shall 
not  give  up  the  range  ;  as  when  the  cattle  is  sold,  I  can  buy 
three  thousand  head  of  stock  cattle,  from  four  year  olds, 
cows,  two  year  olds,  and  yearlings,  for  $12  a  head,  mostly 
large  cattle,  and  I  shall  do  so  and  put  them  on  a  range  and 
see  if  I  can't  make  up  part  of  what  I  shall  lose  in  the  cat- 
tle we  now  have.  You  shall  have  no  chance  to  complain 
in  my  keeping  up  to  the  agreement,  as  I  shall  strictly  ; 
although  I  have  heard  you  have  made  complaints  to  par- 
lies, which  I  think  is  very  unfair,  and  the  parties  you  told' 
so,  said  so  too.  Therefore,  I  am  tietermined  to  give  you  no 
reasonable  cause  of  complaint,  although  I  shall  be  willing 
to  leave  it  to  any  person.  If,  on  the  other  hand,  I  had  not 
reason  to  complain  when  you  worked  yourself  out  of  com- 
ing up  with  the  cattle,  while  we  were  out  in  sleet  and  rain, 
and  out  all  night  in  rain  storms,  and  running  our  horses 
while  they  lay  down  in  the  road  and  died,  you  was  to  home 
taking  your  comfort.  I  think  that  looks  little  like  cause 
for* complaint  Also  you  employed  the  poorest  men  and 
boys  to  herd  for  you.  I  should  not  of  mentioned  this,  or 
made  dny  complaint,  if  I  had  not  heard  oi  your  talk.  As 
there  will  be  a  large  loss  in  the  cattle  to  me,  I  should  make 
the  best  of  it,  and  as  I  hare  reason  to  beli&re  there  vAll  be 
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I  big  low  in  tbe  cattle  Mling  short  in  oomit,  bjr  loeing, 
itmyfl^  and  ateiiEi^  and  other  ways. 

"Yonrs,  respdCtfnDy, 

"Gteo.  O.  BBOKWira.*^ 


"  Dbhtysr,  November  10, 1873. 
*Mb.  Talbot— iSZr;  At  first  I  thought  it  nselees  to 
answer  your  letter,  as  I  am  bound  by  the  agreement,  to  sell 
the  catUe  in  a  very  short  time ;  that  to  commence  pulling 
them  out,  and  of  the  most  desirable  in  the  herd,  and  sup- 
pose I  sold  this  thirty,  then  thirty  and  fifty  more,  until  all 
the  most  desirable  was  sold,  and  at  last,  which  would  prob- 
ably be  months,  and  the  balance  would  not  bring  enough 
to  make  the  $31,000 1  am  offered.  Who  would  be  the 
goeatest  loser  then  f  I  would  lose  $30  to  your  $1,  and  by 
your  movements  when  I  was  in  the  valley,  that  you  was  the 
only  one  that  was  Interested  in  the  cattle.  However,  I  have 
prodonged  my  letter.  As  for  setting  a  price  on  the  cattle, 
if  you  had  done  your  duty",  you  would  have  had  the  cattle 
counted,  as  you  agreed  to,  and  as  you  have  seen  fit  not  to 
perform  your  part  of  the  contract,  the  cattle  is  to  be  sold 
as  they  are ;  and  I  see  no  other  way,  and  as  I  am  advised 
by  the  best  lawyers  here,  not  one  man  in  a  thousand  would 
have  given  you  the  chance  that  I  have  done.  I  notified  you 
to  get  a  purchaser  for  the  cattle  months  ago,  and  what  have 
I  received  from  you  in  return  for  my  pay  J  I  must  say  I 
have  never  been  treated  so  meanly  by  a  man  in  my  life. 
My  rights  was  to  sell  the  cattle.  Does  the  agreement  say 
that  I  was  to  say  any  thing  to  you  or  to  any  one  else.  But 
what  next.  You  quarreled  with  me  because  I  would  not 
break  the  agreement,  and  give  you  the  cattle  to  sell  at  fig- 
ures less  than  I  bad  kept  tiiem  in  Denver  for  sale.  Now  I 
have  been  oflTered  $31,000  for  the  cattle.  I  have  written  to 
Edwin,  and  be  will  state  to  you  what  I  wrote  to  him  to  say 
toyoTL 

"Yours  in  haste, 

*'  Geo.  C.  Beokwith/* 
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The  oontract  was  folly  performed  by  the  parties  wh 
signed  it,  by  herding  the  cattle  in  the  Wet  Mountain  valley 
upon  the  defendant's  range,  where  they  were  at  the  tim 
the  agreement  was  entered  into,  and  where  they  remained 
after  the  time  therein  specified  for  the  fulfillment  of  th 
contract  had  expired-  It  is  here  objected  to  the  contrac 
that  it  was  not  subscribed  by  the  defendant,  the  part; 
sought  to  be  charged  in  this  action,  and  is  therefore  inad 
missible  and  incompatible  as  evidence,  and  of  no  bindiuj 
force  or  validity  whatever,  under  the  statute  of  *' Fraud 
and  Perjuries"  (Sec.  12,  R.  S.Col.  Ter.  339),  which  provide 
that  **  Every  agreement,  that  by  the  terms,  is  not  to  be  per 
formed  within  one  year  from  the"  making  thereof,"  unles 
some  note  or  memorandum  thereof  be  in  writing,  and  sul 
scribed  by  the  party  charged  therewith,  shall  be  void. 

The  defendant  is  not  in  a  position  to  raise  in  this  court  th 
question  of  the  admissibility  of  this  contract  in  evidence,  fo 
tlie  very  good  reason  that  he  introduced  it  in  evidence  upo] 
the  trial.  The  question  as  to  the  validity  of  contract  is  on 
which  the  appellant  is  in  a  position  to  raise  in  this  court 
and  is  one  of  serious  importance,  if  not  the  controlling  queg 
tion  in  the  case.  If  the  sole  evidence  of  the  contract  rested 
in  the  document  signed  by  Elton  T.  and  Edwin  F.  Beckwit] 
and  the  plaintiff,  under  some  of  the  decisions,  the  contrac 
would  be  taken  out  of  the  statute  by  the  full  performanc 
of  tlie  contract  by  one  of  the  parties  to  it;  but,  inasmuch  a 
the  authorities  are  conflicting,  and  nearly  equally  divider 
on  this  question,  we  do  not  place  our  decision  upon  tha 
ground,  bat  upon  another. 

It  is  a  well-established  rule  of  law  that  the  note  or  mem 
orandum  evincing  the  agreement  may  be  on  one  or  man; 
pieces  of  paper,  cotempomneous,  or  of  different  dates.  Th 
general  rule  is  thus  stated  in  Brown  on  Frauds,  sec.  35C 
"  The  written  memorandum  need  not  be  contained  in  a  singl 
paper,  but  may  be  made  out  by  comparing  and  connectin 
two  or  any  number  of  papers.''  Correspondence  by  lett€ 
between  the  parties  is  instanced  as  illustrating  the  rule,  an 
he  says:  "  A  letter  or  other  instrument,  signed  by  the  prope 
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party,  maj  be  for  Chis  purpose  taken  ia  conaeption  with  a 
preyious  writing  not  signed."    Seo.  346. 

Under  this  rule  we  are  to  look  at  the  letters  of  the  defend- 
ant to  the  plaintiff,  to  see  whether  they  are  a  snffloient  note 
or  memorandum  of  the  agreement  in  writing  subscribed  by 
the  party  charged  to  validate  the  agreement  in  suit.  In  the 
letter  of  July  20, 1873,  this  language  is  used:  ^'  You  suggest 
giving  you  a  part  of  the  cattle;  that  is  entirely  outside  of  the 
agreement"  Again:  ^' The  cattle  must  be  sold  and  settled 
up  according  to  the  agreement."  Further  on:  **  You  shall 
have  no  chance  to  complain  in  my  keeping  up  to  the  agree- 
ment, as  I  shall  strictly."  In  his  letter  of  November  10, 
1872,  he  says :  **  I  am  bound,  by  the  agreement,  to  sell  the 
cattle  in  a  very  short  time ;"  and  again:  *'Does  the  agree- 
ment say  that  I  was  to  say  any  thing  to  you,  or  any  one 
else  ? "  As  a  witness  in  his  own  behalf,  on  direct  examina- 
tion concerning  the  contract,  the  defendant  testified  that  tht' 
"matter  was  all  talked  over,  and  I  thought  understood.  I 
said  to  my  son  Elton,  *  You  understand  the  matter ;  will  you 
write  the  contract  \ '  He  wrote  it,  Talbot  read  and  signed  it, 
and  then  my  sons  signed  it."  On  his  cross-examination  he 
farther  testified:  "  After  being  signed  the  contract  was  de- 
livered to  me,  and  has  been  in  my  possession  ever  since 
until  this  trial.    It  is  the  contract  as  we  talked  it  over." 

In  view  of  this  evidence  of  the  defendant,  can  there  be  any 
doubt  as  to  whether  the  defendant's  letters  referred  to  the 
agreement  signed  by  the  plaintiff  and  the  defendant's  two 
sons  on  the  7th  of  October,  1870,  which,  at  the  time  he  wrote 
the  letters,  was  in  the  defendant's  possession  ?  It  is  said,  in 
some  of  the  casesy  that  the  mutual  relation  of  the  writings 
must  appear  upon  their  face,  and  cannot  be  shown  by  parol 
evidence.  This  rule  is,  however,  not  uniform  (See  Lee  v. 
MaTioney^  9  Iowa),  but  whether  it  is  sustained  by  the  weight 
of  authority,  or  not,  is  immaterial  in  this  case.  That  rule 
is  applicable,  if  at  all,  to  cases  where  the  parol  evidence  tc 
connect  the  writings  is  offered  by  the  party  seeking  to  en- 
force the  contract,  and  objected  to  by  the  other  side.  It  can 
have  no  application  where  such  evidence  is  received  without 
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obj60ti<Mi|  much  less  where  the  party  sought  to  be  charge 
as  in  this  oase,  volnntarily  gives  the  parol  eridence  whi 
serves  to  oonnecttlii*  writings,  and  which,  when  connects 
evince  the  contract.    Looking,  then,  at  the  agreement 
memorandum  of  October  7, 1870,  the  defendant's  letters  ai 
his  evidence,  there  is  no  doubt  that  the  letters  referred 
and  affirmed  that  contract,  as  mach  as  if  the  defendant  hi 
written  thereunder,  *^  I  shall  strictly  keep  this  agreement  < 
my  part,"  and  had  then  subscribed  his  name  thereto.    V 
hold,  therefore,  that  the  letters  referred  to  the  agreement 
October  7, 1870,  and  wwe  such  a  note  or  memorandum 
the  agreement  subscribed  by  the  party  charged,  as  tah 
this  contract  out  of  the  statute  of  ^^  Frauds  and  Perjurie 
(12th  section),  under  the  rule  recognized  and  applied 
Jackson  v.  Zt^wey  1  Bing.  9;  Oale  v.  JVtxorij  6  Cow.  444- 
Lee  V.  Mahoneyj  9  Iowa,  344. 

It  is  claimed  by  the  learned  counsel  for  the  appellant  tfa 
under  the  contract  the  appellant,  appellee  and  the  t\ 
younger  Beckwiths  became  partners,  and  therefore  tt 
action  cannot  be  maintained.  ^'  A  partnership  is  a  contra 
of  two  or  more  competent  persons,  to  place  their  mone 
effects,  labor  and  skill,  or  some  or  all  of  them,  in  lawf 
business,  and  to  divide  the  profit  and  bear  the  loss  in  cc 
tain  proportions.  The  two  leading  principles  of  the  co 
tract  are  a  common  interest  in  the  stock  of  the  compan 
and  a  personal  responsibility  for  the  partnership  engag 
ments,"  says  Kent,  and  a  common  title  in  the  partnei-s 
the  partnership  effects  is  an  element  of  this  contract  fc 
well  known  to  require  more  than  a  mere  mention. 

Under  the  agreement  in  question,  there  was  no  coi 
munity  of  loss  ;  if  the  cattle,  which  were  the  subject- matt< 
had  died  the  next  day  after  the  agreement  was  entered  Inl 
the  whole  loss  would  have  fallen  upon  George  C.  Beckwi 
alone.  Neither  was  there  any  community  of  title  in  the  su 
ject-matter ;  there  was  no  joint  ownership  in  the  origin 
herd, nor  in  the  increase  thereof,  created  by  the  contract,  b 
the  title  to  the  herd,  and  the  increase  thereof,  remained  in  t] 
defendant  who,  alone,  under  the  contract,  had  the  right  i 
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ditfpOBe  €l  etthet.  Sacb  ia  the  fair  intwpretatioii  of  the  ooo- 
tract  im  these  BeBpeota^  and  im  tkia  eontructkn  aill  the 
paitie»  fteeici  to  have  ae(|ttieeeed.  Neither  wa&  there*  atj 
commaBitj  of  expenses,,  either  between  the  four  piuttiesito 
the  eontract,  nor  as  between  the  three  who  were  to  do  the 
berdhE^  for,  as.  ajypeara  by  the  evidenoe,  each  of  these  three 
paid  his  own  mipensest  wdthoat  contribation  from  the  others^ 
The  contract^  t^en>  lacl^ed  these  essential  elematts  oC  a 
partneirdiipy  viz. :  coianianity  of  loss,  conuaanity  of  title, 
oommanity  of  expenses,  and  a  common  right  to  dispose  of 
partnership  property  for  the  purposes  of  the  partnership. 

If  this  eoniract  ereated  a  partnership  it  was  an  anomaions, 
abnormal  monstrosity,  unknown  to  the  law,  in  whieh  the 
l^;al  title  to  the  partnership  assets,  togetheor  with  ali  the 
increase  thereof,  and  the  right  to  dispose  of  the  same  vested 
in  one  of  the  part^eiB  only,,  who  was  in  no  eaee  to  be  liable 
for  any  o£  the  expenses  of  the  eoncern. 

The  next  qnestieai.  presented  for  onr  consideration  is, 
whether  t^e  piLaintiff  and  the  two  yoiitnger  Beckwiths  were 
jointly  interested  in  the  damages  which  accrued  by  reason 
of  the  non-falfiUment  of  the  contract  by  the  defendant  1 

We  liave  se^  that>  as  between  themselves^  there  was  no 
joint  expenses  lAciured  by  these  three— eaek  paying  his 
own  expenses,  and  the  plaintiff  hired  herders  at  Me  ofwn 
expmsew  So  fiar,  then,,  these  three  parties  treated  the  con- 
tmct  as  if  their  reapective  interests  were  several  and  not 
joint.  If,  as  allied  in  the  declaration,  the  defendant  had 
settled  with  his  two  sons,  for  their  respective  shares,  it  is 
dear  that  hi  that  event  the  sons  would  have  had  no  interest 
in  the  subject-matter  of  this  aeticm.  Again,  supposing  the 
cattle  had  been  sold  at  the  agreed  time,  at  an  advance  on 
the  original  valnation,  and  the  sons  had  received,  respect* 
ively,  each  his  share  of  the  proceeds  of  the  sale,  but  the 
defendant  hadref  used  to  pay  the  plaintiff  any  thing,  coul  d  the 
plaintiff  have  maintained  an  action  against  the  sons,  jointly 
or  severally,  to  recover  any  part  of  the  proceeds  which  they 
might  have  thus  respectively  received  from  their  father  I 
We  think  not.  On  the  whole,  upon  the  face  of  the  c<»i 
Vol.  II.— 82 
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fcmot,  and  the  light  thrown  upon  it  by  the  action  of  the 
parties  ander  it,  we  regard  it  as  an  agreement  of  the  defend- 
ant to  compensate  his  two  sons  and  the  plaintiflT,  respect- 
ively, by  diyiding  the  proceeds  of  sale  over  and  above  the 
original  valuation  in  the  manner  pointed  out  by  the  con- 
tract, and  the  non-fulfillment  by  the  defendant  gave  the 
plaintiff  a  separate  cause  of  action  against  him.  It  follows, 
then,  that,  in  any  view  of  the  pleadings,  the  contract  was 
properly  in  evidence,  and  afforded  the  only  basis  for  dam- 
ages in  case  of  its  non-fulfillment. 

Another  question  is  raised  in  regard  to  the  measure  of 
damages.  The  rule  adopted  in  the  court  below  was,  that 
fhe  increase  of  the  herd  in  value,  if  any,  afforded  the 
measure  of  damages,  and  the  court  instructed  the  jury  that 
if  the  contract  was  such  as  the  plaintiff  claimed,  and  the 
cattle  were  worth  more  than  $86,681.60  at  the  expiration 
of  the  time  fixed  by  the  agreement  for  its  fulfillment,  and 
the  plaintiff  might  and  could  have  obtained  more  than  that 
sum  for  them  at  that  time,  the  plaintiff  might  recover  the 
one-sixth  part  of  the  sum  which  might  thus  have  been 
obtained  after  deducting  $36,681.60,  and  this,  we  think, 
affords  the  proper  rule  for  damages  in  this  case,  so  far  as 
it  goes.  Another  item,  or  element,  of  damages  was  sub- 
mitted to  the  jury,  which  was,  that  to  the  amount  which 
they  might  find  for  the  plaintiff,  under  the  aforesaid  rule, 
they  might  add  interest  upon  such  amount  so  found  by 
them,  at  the  rate  of  ten  per  cent  from  the  12th  day  of  May, 
1873,  when  the  action  was  commenced,  which,  we  think, 
was  proper  upon  authority.  In  Ooddard  v.  FosteTy  17 
WaU.  123,  which  was  an  action  to  recover  for  the  value  of 
services  in  assumpsit  upon  special  promises,  and  common 
counts  (Id.  128),  the  United  States  supreme  court  say : 

'^  Beyond  all  question  the  plaintiff  was  entitied  to  interest 
from  the  commencement  of  the  suit,"  and  decided  that  as 
to  the  rate  the  lex  fori  is  to  govern.  The  fact  that  there 
may  be  no  statute  in  the  place  where  the  transaction  takes 
place  does  not  prevent  the  recovery  of  interest.  In  snob 
case  interest,  at  a  reasonable  rate,  conforming  to  the  custom 
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of  the  locality,  will  be  allowed  bj  way  of  damages.    Young 
T.  OodbCj  16  WalL  682. 

If  there  was  error  in  permitting  Talbot^  after  objection, 
to  testify  that  the  appellant  assented  to,  and  accepted  the 
terms  of  the  contract  of  October  7th,  1870,  no  injury  could 
have  possibly  resulted  to  the  appellant  therefrom ;  for  the 
appellant,  as  subsequently  appeared,  assented  to  the  con- 
tiact  by  his  letters,  which  have  been  referred  to,  and  he 
testified  to  the  same  thing  in  his  own  behalf!  The  evidence 
so  objected  to  simply  went  to  establish  a  fact,  the  existence 
of  which,  viz. :  the  assent  of  the  appellant  to  the  contract 
of  Octob^  7tJi,  1870,  there  is  no  dispute  between  the  parties 
whatever,  and  no  iijury  could,  therefore,  have  resulted  to 
the  defendant  from  overruling  his  objection  in  this  respect. 
The  tax  schedule  of  the  cattle  herded  under  the  contract 
in  question  was  made  by  Elton  Beckwith,  who,  as  appears 
by  his  evidence,  as  well  as  by  the  defendant's  letter  of  April 
13, 1871,  was  authorized  to  make  the  same  as  the  basis 
of  assessment,  and  was  competent  evidence  to  go  to  the 
jury  as  the  act  of  the  defendant  by  his  authorized  agent, 
on  the  question  of  the  value  of  the  herd. 

We  find  no  error  in  the  instructions  ;  they  were  given  in 
accordance  with  the  views  expressed  herein.  No  ground 
for  vacating  is  shown,  and  the  judgment  is  accordingly 

Affirmed, 

JvoaxKBrr  AwwnaoD:  BedtwUh  ▼.  TaUtott  0&  U.  S.  28»,  Hairmlng  a^eemenu 


PxBBioo  Gold   Mining  and  Tunneling  Co.  et  al.  v 

Grimes.* 

PfiAOncB— toomn^  demurrer  to  pUas,  Where,  after  a  demurrer  to  pleas 
has  been  sustained,  tlie  defendants  take  leave  to  amend  and  file  other 
pleas,  the  finil  will  not  be  reviewed  in  this  oonrt. 

Replevin  bond — effect  of  tfubmimon  to  arbUrotore  in  replevin  euU.    To  an 

action  on  a  replevin  bond,  it  is  a  good  defense  under  see.  14,  R.  S.  640, 

that  the  matten  In  controversj  in  the  suit  wherein  such  bond  was  given 

were  submitted  to  arbitrators  who  made  an  award,  upon  which  Judgment 
■ '        ...         -        .  - 

*  Another  cause  between  the  same  parties,  involylng  the  same  points,  was  determined  la 
ttasamavay. 
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WW  entond,«iid  thai  defendants  were  tbe  owmn  of  i]xe  praperij 
replevied  and  mentioned  in  the  condition. 

An  nnponditional  aabinission  to  arbitrators  of  the  matters  in  oontroversj  in  a 
lepleyin  suit  will  operate  to  disoontinae  the  salt,  and,  thereupon, It  eanaot 
be  said  that  tlie  meritejof  the  case  have  been  .determined  in  that  aotioa. 

The  plaintiff  does  not  bj^nch  submission  dismiss  liis.suiti  nor  suffer  nonsuit 
therein,  within  the  meaning  of  section  14  of  the  replevin  act. 

The  stipulations  in  a  replevin  bond  refer  to  the  acts  and  omissions  of  the 
principal  obligor  in  the  replevin  suit. 

And  if  the  replevin  suit  in  whieh  the  bond  was  given  be  ^iHthdraim  trom 
the  oourt  and  referred  to  scrbiiCnatam*  by  ^he  agreement  of  Uie  ptMn^  m 
soretj  in  tlie  bond  is  dischai^fed. 

WTicU  the  plea  shotUd  contain.  But  in  order  to  have  advantage  of  this  defense^ 
a  plea  by  a  surety,  setting  up  the  facts,  should  traverse  some  matter 
alleged  in  the  declaration,  as  that  'the  replevin  suit  was  prasaratod  to 
Judgment. 

And  if  this  is  not  done*  exoept  inferentiall/,  as  b/  alleging  matters  iucenslst- 
ent  with  the  truth  of  the  declaration  the  plea  will  be  bad  on  demurrer. 

When  a  iuhmisnan  to  arbitrators  vitt  not  dUcontinus  the  suit,  A  submiaaion 
to  arbitrators  of  matters  in  controversy  in  a  pending  suit,  whicii  prontfdee 
that  the  award  of  <arb4tsetors  sliall  have  Uie  force  and.  dSoaiJOl  4t  verdict 
of  a  jur7,«nd  that  Judgment  maj  be  entered  thereon  in  that  action,  is 
distinguishable  from  one  which  contains  no  such  stipulation,  inasmuch 
as  it  plainly  requires  further  proceedings  in  the  cause.  By  such  submis- 
sion the  cause  is  not  withdrawn  from  the  court,  as  would  be  the  casa  If 
there  was  nothing  to  show  an  intention  to  proceed  further  therein. 

WMhar  bp  nt^  mibmiuionjudtffment  is  coitfested.  And  wh^re  such  submis* 
slon  is  made,  the  parties  are  regarded  as  conf  essii^  the  Judgment,  which 
may,  thereafter,  be  entered  according  to  its  terms  upon  the  award  of 
arbitrators. 

Whether  sureties  in  the  replewn  bond  are  discharged.  And  in  such  case 
neither  Ihe  prindpai  nor  the  suretiee  in  the  replevin  bond  will  he  .dlA> 
charged  from  their  obligation  by  the  reference  to  arbitrators. 

Such  a  reference  to  arbitrators  does  not  operate  to  stay  proceedings  In  the 
replevin  suK. 

And,  therefore,  it  cannot  be  said  tliat  the  obligee  in  the  bond  has  given  time 
to  the  principal  obligor,  and  thereby  discharged  the  sureties. 

Dunnages  where  plaintiff  is  a  mortgagee  only.  As  between  mortgagor  and 
morl^gagee,  the  measure  of  damages  In  an  action  on  a  replevin  bond  is  the 
amount  due  on  the  mortgage,  and  evidence  tending  to  prove  Chat  tha; 
relation  existed  between  the  principal  obligor  and  the  plaintiff  in 
r^levin  should  be  received. 

JBrror  to  District  Oourt,  OUpin  County-. 

Ths  second  additional  plea  mentioned  in  the  opinion  is 
thus :  And  the  said  defendant,  Robert  W.  Mead,  Jbr  a  liu> 
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flier  plea  in  tikis  behalf^  by  leave  of  tbe  eourt  here  for  this 
purpose  had  and  obtained,  says  that  he  ought  not  to  be 
charged  with  Che  said  debt  by  vrrtue  of  the  said  writing 
obligatory,  becanse  he  says  that  after  the  making  of  the 
said  supposed  writing  obligatoiy,  to  wit :  on  the  32d  day 
of  July,  A.  D.  1872,  and  while  the  said  suit  in  replevin  in 
which  said  supposed  writing  ofol^atory  was  given,  was 
bsiug  .proseouted  and  was  still  pending  and  undetermined, 
the  said  Hahn  and  Clark  of  the  one  part,  and  the  said 
Peiigo  £k)id  Mining  and  Tunnel  oompany  of  the  other  part, 
made  and  entered  into  an  agreement  in  writing  in  and  by 
which  said  agreement  they  agreed  to,  and  with  each  other, 
that  said  suit  in  replevin  and  all  matters,  disputes  and 
issues  ^ro^iog  out  of  the  same,  should  be  submitted  to 
Gfilbert  B.  Reed,  I.  Newton  Wilooxen  and  Clinton  Reed 
for  trial  aud  arbitrament  and  decision,  and  that  the  decis- 
ion of  the  said  arbitrators,  or  any  two  of  them,  should  be 
binding  and  ^final  .upon  said  parties  as  to  all  such  matters, 
and  each  of  them,  and  thai  the  award  of  the  said  arbitrators, 
orany  two  of  tUem,3hould  be  filed  in  the  office  of  the  clerk  of 
the  district  court  of  said  county  of  Jefferson,  as  the  basis 
0f  a  judgment ;  and  that  afterward,  to  wit :  on  the  28d  day 
of  September,  A.  D.  1872,  the  said  Clinton.  Reed  and  Wil- 
eoseB,  in  parsuaftce  of  said  agreement,  did  hear,  try  and 
determine  said  matter  in  replevin,  and  all  matters  and  dis- 
putes iconnected  with  the  same,  and  did  render  and  make 
an  award  therein,  which  said  agreement  and  all  proceed- 
ings had  and  done  under  the  same  were  made,  had  and 
&me  wit^t>ai  the  knowledge  or  consent  of  the  defendant, 
a»d  this  defendant,  Dberefore,  avers  that  on  the  said  S3d 
day  of  July,  A.  D.  1872,  by  reason  of  the  making  of  said 
agreement,  the  said  suit  in  replevin  was  discontinued, 
difimissed  and  ended,  and  the  said  writing  obligatory 
fc«eaiBe  null,  void  and  of  no  effect,  and  ever  since  has  been, 
aoid  now  is,  null,  void  and  of  no  effect.  And  this  the  said 
defendant  is  ready  to  verify ;  wherefore,  he  prays  Judg- 
ment, etc. 
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• 
The  agreement  to  submit  to  arbitrators,  after  the  title  of 

the  replevin  suits,  is  as  follows,  to  wit : 

Know  all  men,  that  the  said  Perigo  Qold  Mining  and 
Tunnel  company,  plaintiff  in  the  above-entitled  cause, 
originally  sued  out  of  the  district  court,  within  and  for  the 
county  of  Gilpin,  in  Colorado  Territory,  and  made  return- 
able thereat,  and  subsequently  moved  from  the  said  Gilpin 
county  court,  to  said  court  for  said  Jefferson  conntyi  on 
motion  of  the  said  plaintiff,  and  now  pending  in  said  last- 
named  court,  and  the  said  James  Clark  and  S.  B.  Hahn, 
defendants  in  said  action,  having  agreed  and  hereby  do 
agree  to  submit  the  decision  of  said  action  to  Gilbert  B, 
Reed,  I.  N.  Wilcoxen  and  Clinton  Reed,  Esqrs.,  and  to  the 
majority  of  them,  and  to  abide  the  award  of  them,  or  of 
any  two  of  them,  that  the  award  when  made  by  all,  or  by 
any  two  of  the  said  arbitrators,  may  be  filed  by  the  suc- 
cessful party  with  the  clerk  of  said  district  courts  for  said 
county  of  Jefferson,  as  the  basis  of  a  judgment  in  said 
cause,  and  that  execution  may  be  issued  for  its  collection 
or  enforcement,  and  it  is  further  hereby  expressly  agreed 
and  stipulated  by  and  between  the  said  plaintiff  and  the 
said  defendant,  that  the  award  of  said  arbitrators,  or  a 
majority  of  them,  that  may  be  made  herein,  shall  be  final, 
and  that  judgment  shall  be  entered  upon,  and  in  accord- 
ance  with  said  award  in  said  action,  and  that  such  award 
shall  have  the  same  force  and  effect  in  all  respects  as  the 
verdict  of  a  jury  would  have  if  obtained  herein  by  r^gulai 
and  strictly  correct  legal  trial  of  said  cause  by  such  jury ; 
and  also,  that  such  reward  may  be  made  herein  by  twc 
or  all  of  the  said  arbitrators,  and  also  the  judgment  thereon 
shall  be  final,  and  not  subject  to  reversal  for  any  cause  oi 
reason  whatever,  and  finally,  that  if  either  of  said  partiee 
neglect  to  appear  before  the  said  arbitrators,  after  due 
notice  given  them  of  the  time  and  place  appointed  by  said 
arbitrators  for  hearing  the  parties,  the  arbitrators  may  pro- 
ceed in  the  absence  of  any  such  party. 

Dated  the  22d  day  of  July,  A.  D,  1873. 

And  the  judgment  upon  the  award  of  the  arbitraton 
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who  tried  the  replevin  Buit,  wherein  the  bond  sued  on  in 
this  action  was  given,  was  that  the  defendants  in  the 
replevin  snit  have  possession  of  the  property  in  said  plain* 
tiff's  declaration  mentioned,  and  that  they  have  a  writ  of 
retomo  Tuibendo  therefor,  and  that  the  said  defendants  have 
and  recover  of,  and  from  the  said  plaintiff,  their  costs  and 
chaiges  in  this  behalf  expended,  and  that  they  have  fee- 
bill  therefor. 
All  other  material  facts  are  set  out  in  the  opinion. 

Mr.  HuaH  BirrLBB,  for  plaintiffs  in  error. 

Mr.  H.  M.  TmxEBand  Mr.  Willabd  Tjbllbb,  for  defend* 
ants  in  error. 

Hallbtt,  C.  J.    To  the  sixth  and  seventh  pleas  first  put 

in  a  demurrer  was  sustained,  and  plaintiffs  in  error  took 

leave  to  amend.    Subsequently  other  pleas  were  filed,  in 

which  a  new  defense  was  set  up,  and  defendant  in  error 

again  demurred.    By  filing  new  pleas  under  leave  to  amend, 

the  intention  to  abandon  those  first  put  in  was  evinced,  and 

the  jadgment  of  the  court,  as  to  them,  is  not  now  open  to 

review.  •  Dickhvi  v.  DurreU^  11  111.  72  ;  Dean  v.  Oecman^ 

44  id.  287.    The  first  of  the  additional  pleas  to  which  a 

demurrer  was  sustained,  is  based  upon  section  14  of  the  act 

relating  to  replevin  (R.  S.  640),  which  provides  that  in  an 

action  upon  a  replevin  bond,  when  the  merits  of  the  case  have 

not  been  tried  in  the  action  of  replevin,  the  defendants  may 

plead  the  fact,  and  their  title  to  the  property  in  controversy  in 

bar  of  the  action.    To  establish  this  defense,  it  was  alleged 

that  the  matters  in  controversy  in  the  replevin  suit  were 

submitted  to  arbitration,  and  thereby  the  replevin  suit  was 

dismissed ;  that  the  arbitrators  heard  the  evidence  and  made 

an  award  upon  which  the  court  entered  jadgment ;  that  the 

merits  of  the  replevin  suit  were  not  tried  in  that  action,  and 

that  defendants  were  the  owners  of  the  property,  and  entitled 

to  the  possession  of  the  same.    Assuming  that  the  submis- 

Bion  to  arbitrators  was  unconditional  as  stated  in  the  plea, 
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there  can  be  ik>  doabt  as  to  its  ^ect  upon  tbe  i«^evii[  suit 
Thereby  the  action  was  disoontina^di,  the  p«rti€8  havhig 
resorted  to  another  forum.  JSeeve  v.  MitoAeUy  W 1XL  997 ; 
Camp  V.  Booty  18  Johns.  S9.  And  the  suit  being'  ^ds 
brought  to  an  end  without  atrial,  it  mast  be  true  that  tke 
merits  of  the  case  were  not  tried  therein.  It  is  said,  how- 
ever, that  the  plaintiff  in  replevin,  the  principal  oU^or  m 
the  bond,  by  entering  into  the  arbitration  voluntarily  di«- 
missed  his  suit,  and,  therefore,  he  is  denied  this  defense  by  the 
express  language  of  the  last  clause  of  section  14,  supra.  But 
the  difference  between  the  discontinuance  which  resulte  from 
submitting  a  cause  to  arbitration,  and  the  dismissal  men- 
tioned in  the  statute,  is  too  plain  for  argument.  The  latter  is 
the  voluntary  act  of  the  plaintiff  in  replevin,by  which  he  with- 
draws his  case  from  the  court  for  the  purpose  of  avoiding  a 
trial,  and  upon  which,  by  the  12th  section  of  the  act  (R.  S. 
540),  the  court  must  give  judgment  against  him  for  the  return 
of  the  property.  When  the  parties  agreed  to  go  before  another 
tribunal,  it  would  be  absurd  to  say  that  the  defendafnt  may 
have,  by  the  judgment  of  the  court,  the  reliet  which  he  has^ 
agreed  to  ask  of  the  arbitrators.  By  the  agreement  to  sub- 
mit, the  parties  declined  to  accept  the  judgment  of  the  court, 
and,  therefore,  none  could  be  pronounced  except  as'  to  the 
matter  of  costs.  The  allegation  that  the  arbitrators  made 
an  award  upon  which  judgment  was  entered,  is  not  incon- 
sistent with  the  statement  that  the  suit  was  dismissed, 
although  it  appears  to  be  quite  unnecessary  to  the  defense* 
set  up.  It  is  not  alleged  in  the  plea  that  the  Judgment  on 
the  award  was  entered  in  the  replevin  suit ;  and  by  statute 
(R.  S.  60),  a  judgment  may  be  entered  by  the  cletk  upon  an 
award  of  arbitrators,  and  so  the  replevin  suit  may  hate  been 
discontinued  by  the  submission,  and  upon  an  awcurd  made, 
judgment  afterward  entered  as  alleged,  but  not  in  that 
action.  Objection  that  the  plea  contained  redundant  mat* 
ter  was  not  made,  and  I  do  not  see  that  any  other  can  be 
maintained.  The  second  additional  plea  was  interposed  by- 
Mead,  one  of  the  sureties  in  the  replevin  bond,  setting  ttp  a 
submission  to  arbitrators  in  the  replevin  suit,  and  an  award 
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iBade  by  which,  the  suit  was  discontinued*  Heic,  as  in  the 
first  pl^  the  snbmissioH  to  arbitrators  appears  to  have 
been  absolute  and  unconditional,  which  is  a  material  cir- 
cumstance with  reference  to  its  effect  upon  the  suit^  as  will 
be  explained  hereafter.  And  if  the  replevin  suit  was 
by  that  means  withdrawn  from  the  court  by  consent  of 
parties,  it  would  be  impossible  to  charge  a  surety  in  the 
replevin  bond  upon  his  obligation.  The  bond  was  to  secure 
the  due  prosecution  of  the  replevin  suit,  and  the  return  of 
the  property  when  adjudged,  all  of  which  was  dispensed 
with  by  the  act  and  agreement  of  the  defendants  in  replevin, 
for  whom  the  bond  was  taken  by  the  sheriff.  By  removing 
the  cause  into  another  forum,  they  made  it  impossible  to  go 
on  with  it  in  the  district  court,  and  the  bond  must  be  taken 
to  refer  to  the  acts  and  omissions  of  the  principal  obligor 
in  the  latter  tribunaL  Perkins  v.  RvdolpJi^  36  111.  806 ; 
Archer  v.  Haley  4  Bing.  464. 

Therefore,  if  the  cause  was  removed  from  the  court  by 
agreement  of  parties,  as  it  must  have  been  if  the  aahmission 
contained  nothing  from  which  it  may  be  inferred  that  the 
parties  intended  otherwise^  no  action  can  be  maintained 
against  a  surety  in  the  bond,  the  fact  being  well  pleaded. 
There  is  a  difficulty,  however,  as  to  the  plea,  which  is  or 
should  be  in  the  form  of  a  special  traverse.  Confessing  that 
the  replevin  suit  was  begun  and  the  bond  given  as  alleged 
in  the^  declaration,  the  pleader  doubtless  intended  to  deny 
that  the  suit  was  prosecuted  to  judgment,  as  was  also  alleged 
in  ttie  declaration.  This  was  done  by  setting  up  the  sub- 
mlssionto arbitration,  and  consequent  discontinuance,  which 
is  not  a  direct  denial  of  any  thing  alleged  in  the  declaration, 
but  a  statement  of  matters  inconsistent  with  the  truth  of 
what  is  there  alleged*  Steph..  PI.  179.  Because  of  this 
omissioii,  the  demurrer  was  properly  sustained,  although 
the  plea  appears  to  be  otherwise  sufficient  Upon  ether 
issues  the  cause  was  brought  to  trial  before  a  jury,  and  the 
submission  to  arbitrators,  together  with  their  award,  w  as  put 
in  evidence.  Upon  another  trial  a  question  may  arise  upon 
tke  submission^  which  should  now  be  discussed  in  order  to 
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explain  what  has  been  said  touching  the.  sufficiency  of  the 
pleas  and  to  secure  a  correct  result  Attention  has  been 
directed  to  the  fact  that  in  the  pleas  the  submission  does  not 
appear  to  be  subject  to  any  condition  respecting  the  further 
prosecution  of  the  replevin  suit,  but  when  produced  in  evi- 
dence, we  find  that  it  is  entitled  in  the  cause,  and  that  it 
expressly  provides  that  the  award  of  arlitrators  shall  have 
the  same  force  and  effect  as  the  verdict  of  a  jury,  and  that 
judgment  shall  be  entered  thereon  in  that  action.  This  gives 
to  the  case  a  new  aspect  and  presents  a  distinction  which 
has  been  fully  recognized  in  cases  of  this  kind.  Although  a 
reference  to  arbitrators  without  more  will  operate  to  discon- 
tinue a  s^iit  pending,  if  a  different  intention  can  be  gathered 
from  the  submission,  such  result  will  not  be  allowed.  This 
point  was  expressly  ruled  in  Ex  parte  Wright,  6  Cowen,  399, 
and  is  fully  illustrated  in  Oreen  v.  Patchen,  13  Wend.  293. 
The  practice  of  referring  matters  in  litigation  to  arbitrators 
is  not  unknown  to  the  courts,  and  many  cases  may  be  found 
in  which  the  manner  of  proceeding  is  discussed.  It  seems 
that  a  rule  of  court  or  judge's  order  directing  the  submis- 
sion was  required,  and  that  the  plaintiff  usually  took  a 
verdict  for  his  security,  particularly  when  bail  was  given 
in  the  case.  Tidd's  Pr.  819.  If  the  plaintiff  did  not  take 
a  verdict  the  bail  was  discharged,  but  this  was  upon  tech- 
nical grounds,  which  cannot  be  recognized  at  the  present 
day.  Tidd's  Pr.  838,  1097.  The  essential  feature  of  the 
practice  for  present  consideration  is  that,  by  entering  into 
the  submission  with  a  stipulation  for  judgment  upon  the 
award,  the  party  against  whom  the  award  is  made  is  held 
to  have  confessed  the  judgment,  entered  according  to  his 
ngroeraent.  Tates  v.  Htcssell^  17  Johns.  461 ;  Hills  v.  Pas- 
mge,  21  Wis.  298  ;  Merritt  v.  Thompson,  27  N.  Y.  232.  In 
Cunningham  v.  Qraig,  63  111.  252,  this  distinction  was  not 
mentioned,  and  probably  it  escaped  the  attention  of  the 
court. 

As,  therefore,  it  cannot  be  doubted  that  a  plaintiff  in 
replevin  may,  by  confessing  judgment  in  favor  of  the  defend- 
ant, bind  himself  and  his  sureties  to  the  performance  of  the 
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Judgmenty  no  reason  is  perceived  for  discharging  the  sure- 
ties when  the  Judgment  is  obtained  according  to  the  terms 
of  a  submission  to  arbitrators.  In  another  view  which 
appears  to  be  advanced  in  Periins  v.  Stcdolphj  86  ni.  306, 
and  Archer  v.  Hale^  4  Bing.  464,  it  may  be  contended  that 
by  submitting  the  replevin  suit  to  arbitrators  the  defendants 
therein  gave  time  to  the  principal  obligor  in  the  bond,  and 
thereby  discharged  the  sureties.  It  is,  however,  settled  that 
a  reference  to  arbitrators  will  not  operate  to  stay  proceed- 
ings (Tidd^sPr.  822),  and  therefore  the  principal  obligor  in 
the  bond  was  at  liberty  to  proceed  in  the  replevin  suit  not* 
withstanding  the  submission*  If  he  had  moved  the  cause 
for  trial  pending  the  proceeding  before  arbitrators,  that  of 
itself  would  have  been  a  revocation  of  the  submission  and 
he  was  not  disabled  from  prosecuting  the  suit  according  to 
the  conditions  of  the  bond.  Upon  the  trial  in  the  court 
below,  plaintiffs  in  error  offered  to  prove  that  Clark  &  Hahn, 
for  whose  use  the  suit  was  brought,  were  mortgagees  of  the 
property  replevined,  and  that  the  amount  due  them  upon 
the  mortgage  was  less  than  the  value  of  the  property,  which 
evidence  was  rejected.  Whether  the  Perigo  Company  was 
the  general  owner  of  the  property  does  not  appear,  but 
probably  the  evidence  would  have  shown  whether  it  was 
such  owner  or  not.  As  between  mortgagor  and  mortgagee, 
the  rule  of  damages  in  cases  of  this  kind  is  that  the  latter 
can  recover  only  the  amount  due  on  his  mortgage  if  the 
value  of  the  property  exceeds  that  sum.  Sedgw.  on  the 
Meas.  of  Dam.  580 ;  Warrier  v.  MaMTiewa,  18  HI.  83.  It  is 
conceded  that  the  rule  is  different  where  the  defendant  is  a 
wrong-doer,  and  has  no  interest  in  the  property,  but  the 
evidence  should  have  been  received  for  the  purpose  of  show- 
ing the  relations  of  the  parties  to  the  property.  It  is  under- 
stood that  the  same  facts  are  presented  in  another  cause 
between  the  same  parties  pending  in  this  court,  and  the 
judgment  in  both  must  be  reversed  for  error  appearing  of 
record.  The  causes  will  be  remanded  for  further  proceed- 
ings according  to  the  views  here  expressed.  Heversed. 

BOKD— EvfDENOK  IX  AcTioK:  See  Lee  v.  Hahn,  4  Colo.  I8S. 
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FRA.N0I8  V.  WM.L8. 

Vbkdor'i  libn  in  f (VOW  of  cLSsignee  qf  purchase-money.  Where,  upon  jala  of 
land,  the  vendee  agrees  to  pay  a  portion  of  the  parchafle-monej  to  a  third 
party,  as  against  the  vendee  and  those  claiming  under  hhn,  will  notice, 
each  third  party  may  have  a  lien  upon  thie  land  to  seeim  the  amount  so 
agreed  to  be  paid. 

Wh^e  the  vendee  asngru  hie  contract.  And  if  the  vendee  assign  the  con- 
tract to  another,  the  assignee  will  take  the  land  subject  to  the  same  lien« 
and  be  equally  bound  to  perform  the  stipulations  of  the  contract. 

Of  the  nature  of  the  Hen.  But  if  the  vendee  «.ltogetlier  Iteil  to  pevform  tho 
eontiaot,  he  aoquixes  no  Interest  in  the  premlsesi,  and  tliere  is  nothing  le 
which  a  vendor's  lien  can  attach  in  favor  of  such  third  party. 

Where  time  is  of  the  essence  of  the  contract,  upon  failure  of  the  vendee  to 
perform,  the  vendor  may  lawfully  sell  to  another. 

And  the  last  purchaser  will  not  be  bound  by  the  stipulations  of  the  fint  con- 
tract,  unless  he  agreed  to  so  bind  himself. 

W.  sold  to  M.  certain  lands,  and  gave  a  bond  for  a  deed  in  the  usual  form, 
making  time  of  the  essence  of  the  contract.  Complainant  negotiated  the 
sale  for  W.,  and  was  entitled  to  part  of  the  purchase-money  as  commis- 
sion, which  M.  agreed  to  pay  to  him.  M.  failing  to  make  payments,  W. 
sold  the  same  land  to  P.    Held,  upon  bill  to  enforce  a  vendor's  lien: 

1.  That  M.  acquired  no  interest  in  the  premises,  and  no  lien  could  exist  tm 
against  him. 

2.  That  upon  M.'s  failure  to  perform  his  contract,  W.  might  lawfully  sell  to 
F.,  and  the  latter  was  not  bound  by  M.'s  contract,  unless  he  so  agreed. 

8.  Tliat  if  the  last  proportion  is  wrong,  the  premises  were  held  by  F.  sub- 
ject to  M.'s  contract,  and  complainant  must  look  to  the  fnnd  to  be  paid 
by  M. 

Pj^badino  and  proof  must  correspond.  Complainant  must  recover  according 
to  the  allegations  of  his  bill,  if  at  all,  and  if  the  proof  establishes  a  dif. 
f^rent  case  from  that  which  he  has  alleged,  although  a  good  one,  he  can- 
not have  relief. 

Appeal  from  District  Cowrty  dear  Ore^  Q<nmby. 

The  bill  was  exhibited  against  Caaper  S.  Francis,  George 
McFarland,  George  Way,  Erskine  MoOIellan  and  Ohaa.  R, 
Fish.  If  the  statement  of  the  case  in  the  opinion  of  the 
court  is  regarded  as  insufficient,  the  allegations  of  the  bill 
will  }>e  found  fully  set  forth  in  the  dissenting  opinion. 

The  bill  was  filed  September  8,  1878,  and  an  injunction 
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isBBed  lestraining  Wajfrotn  conveying  to  Franois. 
Afterward  oomplaanant  consented  that  the  deed  should  be 
deUTeied,  reserving  the  right  to  enforce  a  lien  against  the 
piemisee.  The  court  decreed  that  Franoifi  pay  to  com- 
plamant  within  sixty  days  the  sum  of  $1,692,009  and  in 
dflfiralt  thereof,  that  the  premises  be  sold. 

Mr.  L.  C.  Rockwell,  for  appellaats. 

Mc  B.  T.  Wills,  pro  ae. 

B1U2SB,  J.  Appdlee  exhibited  his  bill  in  the  district 
court  jof  Clear  Creek  county,  against  appellant  and  others, 
to  enforce  a  voider' s  lien.  He  charges  that  one  George 
Way,  being  the  owner  of  certain  realty,  employed  a^d  em* 
powiered  him  to  make  a  sale  thereof,  and  authorized  him  to 
retein  all  that  he  should  receive  over  and  above  a  certain 
sum  for  his  services ;  that  he  accordingly  made  sale  of  the 
preoiises  to  the  Franklin  Silver  Mining  Company,  for  a  sum 
exceeding  the  amount  specified  by  Way  by  ^7d0,  payable 
in  cme.year  from  the  date  of  sale ;  that  afterward,  and  be- 
fore thiB  money  fell  due,  the  Franklin  Company  assigned 
their  contract  to  one  McFarland,  who  obtained  a  renewal 
thereof  firom  Way,  and  who  executed  to  Way  his  promis- 
sory note  for  the  sum  of  $8,000,  payable  on  the  6th  of  Sep- 
tember, 1872,  and  who  also  executed  to  appellee  his  note  for 
$780,  payable  at  the  same  time,  the  latter  being  the  sum 
due  to  appellee  for  his  services  in  selling  the  property. 
The  bill  also  charges  that  McFarland  failed  to  perform  his 
contract,  and  that  on  the  6th  of  December,  1873,  he  assigned 
and  trans&rved  his  interest  therein  to  appellant.  That  ap- 
pellant, McFarland  and  Myers,  who  acted  as  the  agent  of 
both,  McFarland  and  Francis,  fraudulently  obtained  an- 
other contract  from  Way,  from  which  appellee's  demand 
was  omitted,  no  provision  being  made  therein  for  the  pay- 
ment of  ins  claim.  It  will  be  seen  that  the  a^^signment  from 
McFkilaBd  to  appellant  is  an  essential  feature  of  the  case 
);  ior  JMi  provision  was  made  in  the  bond  given  to  Mc- 
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Farland  for  appellee's  demand,  by  accepting  an  assignment 
of  it,  appellant  wonld  become  bound  by  its  terms.  As  to 
this,  however,  the  proof  is  wholly  insufficient.  It  appears 
that  the  McFarland  bond  wais  surrendered  to  Way  on  the 
6th  of  December,  1872,  who  executed  a  new  obligation  to 
Francis,  by  which  he  bound  himself  to  convey  the  premises 
to  the  latter. 

It  will  be  observed  that  Way  was  under  no  obligation  to 
jMiy  the  sum  promised  by  McFarland  to  appellee,  nor  could 
the  premises  be  charged  therewith  until  McFarland  should 
perform  his  contract  The  lien  of  vendors  for  purchase- 
money  attaches  to  the  interest  of  the  vendee  in  the  premises 
sold,  and  if  the  contract  is  not  performed  in  any  way,  there 
is  nothing  to  which  the  lien  can  attach.  If  a  portion  of  the 
purchase-money  is  paid,  the  interest  of  the  vendee  thereby 
acquired  may  be  sold  to  satisfy  the  remainder  of  the  pur« 
chase-money,  but  if  nothing  whatever  is  paid,  it  is  impos- 
sible to  say  that  the  vendee  had  any  interest  in  the  prem- 
ises.  In  the  case  at  bar  nothing  was  paid  by  McFarland, 
and,  therefore,  he  has  no  interest  in  the  land  which  may  be 
charged  with  appellee's  demand.  As  to  appellant,  if  he  as- 
sumed to  fulfill  the  McFarland  joontract,  or  expressly  prom- 
ised to  pay  appellee's  demand,  he  may  be  held  liable  there* 
for,  but  he  cannot  be  charged  except  upon  his  own  contract, 
express  or  implied.  In  the  McFarland  bond,  time  was  made 
the  essence  of  the  contract,  and  after  the  time  therein  speci- 
fied had  expired,  it  would  seem  that  Way  might  sell  to  any 
one  who  would  purchase,  and  upon  the  old  terms  or  new 
terms,  without  regard  to  the  previous  contract.  Oliver  v. 
Supervisors  of  Livingston  County^  62  HI.  528. 

In  any  event  the  purchaser  would  only  be  liable  to  per« 
form  the  contract  of  his  vendor,  that  is,  to  convey  to 
McFarland  upon  payment  of  the  money ;  that  is,  the  fund 
from  which  appellee  would  receive  payment,  and  not  that 
paid  to  Way  by  the  new  purchaser.  There  is  evidence  to 
show  that  Francis,  through  his  agent,  Myers,  promised  to 
pay  appellee's  demand,  as  part  of  the  price  of  the  land,  at 
the  time  the  bond  to  him  was  executed.    If  such  promift<^ 
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was  made  the  right  of  an  assignee  of  the  purchase-money 
to  maintain  a  lien  being  conceded,  there  can  be  little  doubt 
as  to  its  validity.  But  no  such  promise  is  charged  in  the 
bill,  and  as  we  understand  that  a  plaintiff  must  recover  ac- 
cording to  his  allegation,  if  at  all,  the  decree  cannot  be  sup- 
ported in  that  view.  Story's  Eq.  PL,  §  267,  It  will  be  proper, 
however,  for  the  plaintiff  to  amend  his  bill  upon  such  terms 
as  the  district  court  may  prescribe,  and  for  that  court  to 
consider  the  sufficiency  of  the  evidence  upon  that  point. 

The  decree  of  the  district  court  is  reversed,  and  the  cause 
is  remanded. 

Stonb,  J.,  dissenting.  The  bill  charges  that  in  July,  1870, 
one  George  Way  was*  the  owner  of  some  right,  estate  or  in- 
terest in  a  certain  water  power  and  mill  site,  together  with 
the  mill  buildings,  machinery,  fixtures  and  appurtenances, 
one  storehouse,  two  dwelling-houses,  and  one  office  in 
Masonville  Lower  Mining  District,  Clear  Creek  county,  Col- 
orado. That  he  was  desirous  to  ^ell  the  same,  and  author- 
ized the  complainant  to  negotiate  a  sale  thereof  under  an 
agreement  that  all  the  purchase-money  in  excess  of  $3,000 
cash,  or  $3,000  payable  in  one  year  from  time  of  sale,  at  ten 
per  cent  interest  per  annum,  should  be  retained  by  the  com- 
plainant as  compensation  for  his  services  in  effecting  such 
sale. 

That  the  complainant,  on  or  about  the  6th  day  of  Septem- 
ber, 1870,  sold  the  said  property  to  the  Franklin  Silver 
Mining  Company  for  $3,000,  payable  in  one  year  thereafter, 
with  interest  at  the  rate  of  three  per  cent  per  month  until 
paid ;  that  said  sale  was  ratified  by  Way,  and  complainant, 
in  the  name  of  Way,  executed  and  delivered  to  the  Frank- 
lin Silver  Mining  Company  a  bond  conditioned  to  make  title 
to  said  premises  on  payment  of  the  purchase-money  afore- 
said. 

That  the  amount  due  and  payable  to  complainant  for  his 
compensation  for  effecting  said  sale  was  the  sum  of  $780, 
out  of  the  total  sum  of  principal  and  interest  to  be  paid  by 
the  Franklin  Silver  Mining  Company. 


Digitized  by 


Google 


004  Fisujroib  V.  Wsllsu  [Feb.  T^ 

That  afterward,  an  or  abodt  the  26th  day  of  Febniarj, 
1871,  the  Franklin  Silrer  Mining  Company  asfiigjaed  tba 
said  bond  for  title  to  Gteorge  MeFarland. 

That  in  August  following,  McFarland,  in  order  to  get 
further  time  of  payment  on  the  not^  for  the  purchase- 
money,  with  the  consent  of  complainant^  gave  hia  notes 
to  one  Erskine  McClellan,  then  the  aUomey  in  fax)t  for 
Way,  payable  to  Way  for  $8,300,  and  his  note  to  com- 
plainant for  $780,  due  and  payable  on  the  6th  day  of  Sep- 
tembw,  1872,  and  McClellan,  for  Way,  executed,  in  the 
name  of  Way,  a  bond  conditioned  to  convey  the  said 
premises  to  McFarland  on  payment  of  the  notes  last 
mentioned. 

Afterward,  on  the  6th  day  of  December,  1872,  said  McFar- 
land assigned  said  bond  to  the  defendant. 

The  bill  further  charges,  that,  in  order  to  defraud  the  com- 
plainant out  of  that  portion  of  the  purchase-money  payable 
to  him,  McFarland  and  the  defendant,  Francis,  caused  the 
said  bond  to  be  delivered-  up  to  said  McClellan,  with  aa 
indorsement  thereon  that  it  was  canceled,  and  the  property 
re-delivered  to  Way ;  whereas,  the  bond  never  was  can- 
celed, nor  the  contract  of  sale  rescinded,  but  that  either 
McFarland  or  Francis,  in  order  to  induce  McClellan  to  give 
further  time  of  payment  for  the  purchase  money,  and  to 
execute  a  bond  of  title  to  Francis,  paid  McClellan  for  tbe 
use  of  Way  over  $1,000,  part  of  the  identical  purchase- 
money  agreed  to  be  paid  by  McFarland  to  Way. 

That,  on  the  6th  day  of  December,  1872,  for  the  purpose 
of  cheating  the  complainant  out  of  his  share  in  the  pur 
chase-money,  McClellan,  in  the  name  of  Way,  executed  to 
Francis  a  bond  for  title  to  the  said  premises,  condLtioned 
upon  due  and  full  payment  by  Francis  to  Way  of  $8,597 
and  interest,  to  convey  the  premises  to  Francis,  and  that 
afterward,  on  the  2d  day  of  September,  1873,  a  deed  was 
executed  by  McClellan  for  Way  to  Francis. 

The  bill  charges  notice  to  Francis  of  complainant's  inter- 
est in  the  purchase-money,  and  insolvency  of  McFarland, 
.  The  answer  of   Francis  denies    that    McFarland    ever 


Digitized  by 


Google 


187S.]  FftAKCis  9.  WiXLS.  '68S 

aasigned  the  ibond  by  Waj  to  Mm,  free,  or  tfaat  ihe  ever 
had  nay  right  or  title  tiherein,  that  he  is  a  parohoser  of  t^e 
pn^erty  meutioiued  in  the  bill  for  a  valuable  eonsidera- 
tion,  without  notioei  actual  or  constmietire,  of  any  right, 
ifttereBt  or  claim  of  the  complainsunt. 

The  qikesti^n  presented  by  this  bill  is,  whether  a  third 
pecson  having  ao  tiUei  bat  an  interest  in  the  purchase 
money,  and  to  wlxoin  a  part  of  the  purchase-money  is,  by 
Ibe  iKnns  of  sale,  made  payable,  has  a  lien  wMdh  in  equity 
he  may  assert  .against  the  land  sold  for  its  payment,  where 
the  vesdor  gives  a  bond  for  title  when  the  purchase-money 
is  paid,  and  the  purchase-money  is  not  paid,  and  the  ven- 
dor eoeveys  to  another. 

It  is  a  veil-established  principle  of  courts  of  equity,  th&4; 
the  vendor  of  *land  has  a  lien  on  the  land  for  the  amount 
of  the  pmohase-money,  not.  only  against  the  vendee  him- 
self, but  against  all  subsequent  purchasers  having  notice 
that  the  purdiase-money  was  nnpald.  The  vendee  becomes 
the  trustee  for  the  vendor  to  the  extent  of  the  lien,  and  all 
persons  clauning  under  him,  with  notice  that  the  purchase- 
mofiay  is  unpaid,  are  in  the  sam^e  position  as  the  vendee, 
and  this  lien  exists  independent  of  any  agreement.  It  is 
aoiBquitable  lien  in  the  nature  of  a  trust,  and  the  trust  in 
£sivor  of  the  vendor  is  implied,  and,  as  a  general  rule,  third 
persons  have  no  interest  in  it.  The  rule  is,  that  the  lien 
exists  as  well  for  a  part  as  for  the  whole  of  the  purchase- 
money,  and  the  burdeja  of  proof  is  on  the  purchaser  to 
establish  the  fact  that  the  lien  has  been  waived  by  the  con- 
sent or  agreement  of  the  parties,  and  if,  under  all  the  cir- 
cumstances, it  remains  in  doubt,  then  the  lien  attaches.  2 
Story^s  Eq.  Jur.,  §  1224.  It  is  clear  that  George  Way  was  the 
owner  of  the  property  described  in  the  complainant's  bjll, 
on  the  4th  day  of  July,  1870,  and  that  the  legal  title 
remaned  in  him  up  to  the  time  that  Erskine  McClellan,  as 
his  attorney  in  fact,  executed  the  deed  to  the  defendant,  on 
or  about  the  6th  day  of  September,  1873.  On  the  sale  of 
the  property  by  the  complainant,  under  the  power  of 
attorney  from  Way,  to  the  Franklin  Silver  Mining  Com 
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pany,  he  was  indebted  to  tlie  oomplainant  the  sam  of  $780, 
as  his  compensation  for  making  the  sale,  that  being  the 
residue  of  the  purchase-money  in  excess  of  the  price 
demanded  by  Way ;  and  it  is  plain  that  that  sum  was  to 
be  paid  to  the  complainant  from  the  purchase-money  aris- 
ing from  the  sale  of  the  premises.  It  is  not  denied  by 
the  answer,  nor  by  any  of  the  witnesses  examin^ 
before  the  master.  It  is  fully  recognized  in  all  the 
correspondence  between  the  several  parties.  Blackman 
understood  this  when  negotiating  for  the  Franklin  Silver 
Mining  Company.  It  was  included  in  the  notes  given 
by  the  Franklin  Silver  Mining  Company  to  Way.  It 
forms  part  of  the  consideration  to  be  paid  by  it  as  a  condi- 
tion precedent  to  procuring  a  title  from  Way.  It  was 
well  understood,  when  the  time  of  payment  was  extended 
to  McFarland,  in  August,  1871,  and  the  new  bond  executed 
by  Erskine  McClellan  for  George  Way  to  McFarland 
recites  that  $780  of  the  purchase  money  was  payable  to  the 
complainant.  It  is  clear  that  Myers,  who  acted  for  Francis 
in  making  the  purchase,  had  actual  notice  of  all  of  com- 
plainant's rights,  and  notice  to  the  agent  is  constructive 
notice  to  the  principal. 

The  defendant  having  notice  of  this  equitable  claim  of  the 
complainant,  is  he,  under  all  the  circumstances  of  the  case, 
chargeable  with  its  payment  ?  Or,  in  other  words,  is  it  a 
charge  upon  the  property  conveyed  to  him  by  Way  % 

It  is  conceded  that  if  a  vendee,  who  purchases  land  on 
a  credit,  and  takes  a  bond  for  title  when  he  pays  the  pur- 
chase-money, fails  to  pay  according  to  the  terms  stipulated, 
the  vendor  may  consider  the  contmct  at  an  end,  and  may 
lawfully  sell  to  a  third  person,  and  that  such  purchase 
would  take  the  land  free  from  all  liens  and  charges  of  which 
he  had  no  notice.  But  the  case  is  different  when  the  vendee 
has  notice  of  a  charge  or  lien  upon  the  land,  and  recognizes 
it  as  a  valid  and  subsisting  Hen,  and  promises  to  pay  it 
Had  McFarland  acquired  the  title  to  this  land  from  Way, 
knowing,  as  he  did,  that  the  complainant  held  a  note  for  a 
part  of  the  purchase-money,  without  paying  the  note,  the 
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complainant  could  enforce  its  payment  out  of  the  land  by 
virtue  of  the  equitable  lien  in  him  as  the  holder'  of  note 
given  for  the  purchase-money. 

If  Francis  voluntarily  takes  the  place  of  McFarland  with 
the  same  notice  that  McFarland  had  of  the  equity  of  the 
complainant,  and  recognizes  and  expressly  or  impliedly 
promises  to  pay  it,  he  is  as  much  bound  as  McFarland  would 
be  had  he  acquired  the  legal  title  from  Way.  That  Francis 
occupied  this  position,  we  think  the  evidence  satisfactorily 
shows,  and  was  properly  admitted.  The  lien  attaches  by 
virtue  of  the  consideration  or  purchase-money  for  the  land 
remaining  unpaid,  as  a  security  for  its  payment ;  it  is  inde- 
pendent of  any  contract,  and,  having  once  attached,  continues 
until  expressly  waived,  or  a  manifest  intention  is  shown  that 
the  party  entitled  thereto  intends  to  waive  it  There  has  been 
no  such  intention  manifested  in  this  case,  but,  on  the  con- 
trary, it  is  plain  the  complainant  never  intended  to  waive  it 
By  the  terms  of  the  sale  a  part  of  the  consideration,  nearly 
equal  to  one-fourth  of  it,  was  made  payable  to  the  com- 
plainant, and  to  that  extent  he  was  substituted  the  vendor, 
by  the  act  of  the  vendor,  the  vendor  retaining  the  legal  title; 
and  we  have  been  unable  to  find  a  single  case  where  it  has 
been  held  that  a  third  person,  to  whom  the  consideration,  by 
the  terms  of  the  sale,  is  made  payable,  has  not  a  lien  which 
he  may  assert  against  the  land  sold  for  its  payment.  A 
different  rule  has  prevailed  when  the  vendor,  at  the  time  of 
sale,  parts  with  the  legal  title.  In  such  cases  it  is  held  that 
the  lien  does  not  inure  to  the  benefit  of  the  indorser  of  the 
notes. 

But  when,  upon  a  sale  of  land,  only  a  bond  to  convey  a 
title  is  made  by  the  vendor  to  the  vendee,  and  note  given  by 
the  vendee  for  the  consideration  agreed  upon,  whatever  title 
is  passed  is  incumbered  with  a  lien,  which  passes  to  the  as- 
signee of  the  notes,  which  cannot  be  defeated  by  a  deed 
from  the  original  vendor  to  a  sub-purchaser  of  the  original 
vendor.  If  the  lien  passes  with  the  notes  it  cannot  be 
avoided  by  the  act  of  others.  Dishmore  v.  JoneSj  1  Cold. 
T.  R.  654 ;  Emore  v.  BaJcewellj  1  B.  Monr.  (Ky.)  72 ;  Thomp^ 
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Mn  7.  Ppland^  3  Head  (Tenn.),  587 ;  Inland  r.  B^ryvyam^ 
8  Bush  (Ky.),  3B6  ;  Johnson  v.  JacksoUj  27  Miss.  498  ;  jETam* 
ilion  and  Wife  v.  Oilberty  2  Heisk.  (Tenn.)  «80. 

A  different  rule  would  enable  the  render  to  perpetrate  a 
fraud  upon  the  party  interested  in  the  parchase^money,  and 
manifestly  defeat  the  actual  intention  of  the  parties  at  the 
tiJDSbe  the  sale  was  made.  The  rule  as  to  a  vendor's  lien  is 
manifestly  fbunded  on  a  supposed  conformity  with  the 
intention  of  the  parties  upon  which  the  law  raises  an  im- 
plied contract ;  it  is  not  inflexible,  but  yields  to  what  mani- 
festly appears  to  be  the  intention  of  the  parties  in  the  par- 
ticular case.  It  is  made  subservient  to  all  the  equities 
between  the  parties.  Oilman  v.  Brov>n^  1  Mason,  190. 
The  whole  testimony  in  this  case  discloses  a  condition  of 
thills  in  relation  to  this  property  inconsistent  with  any 
other  idea  than  that  the  complainant  has  a  lien  on  the  land 
for  that  portion  of  the  purchase-money  represented  by  the 
note  he  holds,  a  lien,  as  the  evidence  shows,  recognized  and 
assented  to  by  all  ttie  parties  who  have  ever  claimed  any 
interest  in  the  property.  There  is  evidence  to  show,  and, 
perhaps,  sufficient  to  authorize,  a  legal  inference  that 
Francis  holds  the  legal  title  for  the  use  of  the  original 
vendee,  the  Franklin  Silver  Mining  Company,  and  in  that 
event  he  would  be  merely  a  trustee  for  that  company, 
and  subjiect  to  all  the  equities  complainant  had  against  it. 
It  is,  however,  unnecessary  to  discuss  that  question*  My 
associates,  in  the  opinion  announoed  in  the  case,  seem  to 
concede  that,  if  the  defendant,  Francis,  promised  to  pay  the 
demand  of  complainant  as  part  of  the  price  of  the  land  at 
the  time  the  bond  to  him  was  eaoscuted,  the  lien  of  com- 
plainant attaches  to  the  land.  The  court  say :  ^'  There  can 
be  little  doubt  of  its  validity,,  but  no  such  promise  is  charged 
in  the  bill,  and  that  a  plaintiff  must  recover  according  to  his 
biU,  if  at  all."  It  is  true  relief  cannot  be  granted  for  matter 
not  charged  in  the  bill,  that  the  decree  is  pronounced  seeun- 
dumaUeffata  et  probatay  and  it  is. equally  true  that  a  gene- 
ral charge  or  statement  of  the  fact  is  sufficient ;  it  is  not 
necessary  to  charge  minutely  all  the  circumstances  which 
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may  oondaoa  to  prove  the  general  duurge,  for  thcee  GireuiD- 
Btanceaare  matters  of  evide&ce  which  need  not  be  chaiipsd  in 
order  to  let  them  in  as  proofs.  Stovy's  Eq.  PL,  |g  28^  357. 
It  appears  to  me  that  the  allegations  in  the  bill,  taken  as 
a  whole,  are  sufficient  to  sustain  the  decree.  It  is  positivelj 
and  distinetly  averred  that  the  demand  of  the  complainant 
is  founded  upoB  the  trust  created  by  the  vendor' s  lien.  That 
the  defendanty  Francis^  was  a  purchaser  with  noticeand  took 
the  property  subject  to  the  lien.  These  aUegations  are  the 
substance  of  the  issue  involved,  and  by  them  the  defendant 
}»  infovmiedL  of  the  mtore  of  the  case  against  him*  Tlie 
circumstances  attending  the  sale  and  transfer  of  title  are 
matters  of  evidence  tending  to  prove  the  main  fact. 

That  sticii  aUegationa  ara  sufficieiEt  has  been  diecided  by 
this  courts    Logan  v.  Olaugh^  February  term,  1874. 

In  my  opinion,  the  decree  of  the  court  below  should  be 
aftrmed. 


Dahibls  et  at  v.  Thb  Cmr  of  Bekvek. 

^ifAffnOK^mcHm  in  ortM  k  matter  ^  reeerd.  A  motion  in  aiMsi  of 
Jadfment  is  •  part  of  the  record  without  a  biU  of  exceptloua  or  other 
authentication, 

PreiumpUom  indulged  en  motion  in  arrest.  Upon  euch  motion  formal  defects 
ia  iho  dedaraOon  win  bo  disregarded,  and  all  things  impUed  hi  or  infer- 
able  from  whs*  is  alkfedi  will  bo  taken  av  liaring  been-  |»oved  befbrs  the 

DsirvKB — of  the  poiDer  to  provide  9ev>er$  and  drains  in  etreete.  The  power 
to  provide  sewers  and  drains  in  the  public  streeta  of  the  citj  of  Denver 
(6  Soss.  lOG)  hi  to  bo  exerdBed  in  the  diseretion  of  the  corporate  authori- 


Aad  when  the  dtj  hn  not  attempted  to  provide  drainage  in  a  publie  street^ 
it  cannot  bo  held  liable  in  damages  for  injuries  resulting  fsom  the  want 
of  such  dndnago. 

Hfrar  to  DMriot  Courty  Arapahoe  Oowniy. 

Tnx  ded!arfltk»  is  sufficiently  stated  in  the  opinion.    Th  e 
trid  was-  upon  the  ^neral  issue,  and  plaintfffs  obtained  a 
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▼eidict  for  $8,000  damaices.  The  city  moved  in  arrest  of 
Judgment,  which  was  allowed,  and  the  plaintiffs  sued  out 
this  writ  of  error.  A  bill  of  exceptions  which  appeared  in 
the  transcript,  and  which  embraced  the  written  motion  upon 
which  Judgment  was  arrested,  having  been  quashed  on  a 
former  day  of  this  term,  it  was  said  in  argument  that  the 
ruling  of  the  district  court  upon  that  motion  was  not  open 
for  review;  that  this  court  must  assume  that  the  district 
court  was  correct  on  that  point 

Mr.  E.  L.  SxiTH  and  Mr.  N.  Habrisok,  for  plaintiffs  in 
error* 

Mr.  T.  M.  PATTBBSOif  and  Mr.  M.  Bsnbdiot,  for  defendant 
in  error. 

Mr.  Justice  STom&i  having  been  of  counsel,  did  not  par* 
ticipate  in  the  decision. 

Hallbtt,  C.  J.  A  motion  in  arrest  of  Judgment  is  a 
part  of  the  record,  without  a  bill  of  exceptions  or  other 
authentication,  and  the  question  here  presented  is,  whether 
the  declaration  will  support  the  verdict.  Formal  defects 
cannot  be  regarded,  and  we  are  to  presume  that  all  things 
implied  in  or  inferable  from  what  is  alleged  were  proved 
before  the  Jury.  Gould's  Pleadings,  495,  Cap  X,  §§  11  and  12. 

But,  if  it  is  claimed  that  facts,  n:ot  in  any  manner  referred 
to  in  the  declaration,  may  now  be  imported  to  sustain  the 
verdict,  upon  the  ground  that  a  liberal  rule  in  regard  to 
amendments  has  been  adopted  in  courts  of  original  Juris- 
diction, the  proposition  cannot  be  entertained.  Plaintiffs 
charge  that  they  were  possessed  of  a  building  and  store- 
house on  Larimer  street  in  the  city  of  Denver,  which  was 
inundated  and  overflowed  by  water  on  the  8th  day  of  June, 
1873,  and  thereby  they  suffered  great  damage  in  the  loss  of 
merchandise  and  otherwise  ;  that  such  overflow  was  caused 
by  a  sudden  and  heavy  rainfall,  against  which  the  city  had 
not  provided  by  constructing  proper  and  sufficient  drains. 
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sewers,  calvertsi  and  other  outlets  for  the  safe  and  con- 
venient passage  of  the  water  on  Larimer  street,  as  it  was 
required  by  its  charter  to  do.  It  was  not  alleged  that  the 
city  had  ever  made  or  attempted  to  make  any  drain  or  other 
conduit  for  water  in  that  street,  nor  is  it  alleged  that  the 
water  was  discharged  out  of  the  street  into  the  plaintiff's 
premises.  The  case  stands  upon  the  express  or  implied 
duty  of  the  city  to  provide  a  means  of  conveying  off  sur- 
face water  from  plaintiff^s  premises.  By  the  charter,  the 
usual  authority  to  establish,  grade,  pave  and  improve 
streets,  and  to  provide  sewers  and  drains  is  conferred  (6 
Sess.  100,  and  it  has  never  been  supposed  that  a  corpora- 
tion may  be  liable  in  damages  for  the  mere  failure  to  exer- 
cise such  .power.    2  Dill,  on  Corp.,  §  801. 

Some  diversity  of  opinion  exists  as  to  the  liability  of  the 
cily  for  an  improper  or  insufficient  exercise  of  the  power, 
but  it  is  believed  that  all  the  authorities  are  in  unison  upon 
the  principle  that  the  time  and  manner  of  beginning  the 
work  of  improvement  is  to  be  determined  by  the  corporate 
authorities.  In  Mills  v.  Brooklyn^  32  N.  Y.  489,  this  was 
said  to  be  a  very  clear  proposition,  and  I  have  not  found 
any  case  in  which  it  is  denied;  certainly,  the  legislature  did 
not  intend  to  impose  upon  the  city  of  Denver  the  duty  of 
providing  sewers  and  drains  in  every  street,  but  to  give  the 
power  to  make  such  improvements  when  convenience  or 
necessity  should  require  them.  To  examine  authorities 
upon  this  point  would  not  make  it  plainer,  nor  can  any 
thing  be  added  to  what  is  said  in  the  books  upon  the  sub- 
ject The  declaration  does  not  show  that  the  corporation 
was  bound  to  provide  sufficient  drainage,  nor  that  it  con- 
tributed to  the  injury  complained  of,  and,  therefore,  it  is 
fatally  defective. 

The  judgment  is  affirmed  with  costs. 

Afflrfned. 

Writ  of  Error— Jurisdiction.— The  office  of  a  writ  of  error  being  fully  explained  by 
the  commoo  Jaw,  and  Congress  having  authorized  the  Issaance  of  such  wrltH.  Jurisdiction  to 
bear  and  determine  causes  under  them  would  be  complete  without  further  legislation:  Vanc9 
-  V.  ModnoeU^  I  Colo.  248. 

Failursou'  City  to  Exicrcibk  Discretionary  Powuk  (the  power  to  make  drains  and 
sewers),  is  not  actionable:  Denver  v.  Jhmtmoret  7  Colo.  343. 


Digitized  by 


Google 


672  H£iDEBK£  V.  The  Peoplb.  [Febu  1^ 


Heidebbb  v.  The  Peopub. 

Appsal  from  justice  of  tJu  peau^hy  prosecLting  wUntu  fit  trimfmai  tn$$. 
Wbere,  in  a  eriminal  prosecution  before  «  Justice  of  Ike  peaoe^  JaflgOMiil 
is  given  agRlost  Uie  compkining  wStnese  for«oBt0«pQf»iWtfit  4o  B.  &  4H 

g  80,  no  appeal  lies  from  such  Judgownt. 

Error  to  Probate  Courts  Arapahoe  County. 
TuE  facts  are  stated  in  the  opinion. 
Mr.  M,  R.  LEVEBaoN,  for  plaintiff  in  error. 

Mr.  C.  S.  ErsTEB,  district  attorney,  and  Mr.  C.  S. 
Thomas,  contra. 

Stone,  J.  The  plaintiff  in  error,  on  the  30th  day  of 
October,  1874,  entered' a  complaint  before  Daniel  Sayer,  a 
justice  of  the  peace  in  Arapahoe  county,  charging  one 
Charles  Ulmer  with  the  offense  of  petit  larceny.  A  trial 
was  had  before  said  justice,  and  the  accused  was  found  not 
guilty,  and  the  defendant  was  discharged,  and  the  costs  of 
suit  taxed  against  the  plaintiff  in  error,  who  was  the  com- 
plaining witness.  Heiderer  appealed  to  the  probate  conit^ 
and  that  court  dismissed  the  appeal. 

The  statute  clearly  gives  the  right  to  the  justice  trying 
the  cause,  to  give  judgment  against  the  complaining  wit- 
ness for  the  costs,  when  it  appears  to  him  there  was  no 
reasonable  ground  for  the  prosecution,  and  that  It  was 
maliciously  entered.  R.  S.  414,  §  80.  The  right  of  appeal 
from  an  inferior  to  a  superior  tribunal  only  exists  when 
it  is  expressly  given  by  statute.  Edwards  v.  VandercooJcj 
13  111.  633. 

We  have  not  been  referred  to  any  statute  giving  the  right 
of  appeal  in  a  cause  like  the  one  made  in  this  record.  We 
know  of  none. 

The  appeal  was  properly  dismissed  by  the  probate  court 

The  judgment  of  the  probate  court  is  affirmed  with  costs. 

Affirmed. 
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The  Denveb  akd  Swaksba  Railway  Company  et  al. 
V.  The  Denvbb  City  Railway  Compaky. 

CoBX^suLTiOTX'-^whM&r  iU  exUUnos  may  heedHUUeraHlg  quMtumed,  Upon  a 
bill  between  oorporationB  to  restrain  the  defendant  from  unwarrantably 
intf  rfeiing  with  the  rights,  privileges  and  property  of  the  complainant, 
upon  chaiges  preferred  by  eadh  against  the  other,  the  sacoessive  steps  in 
the  organization  of  each  will  not  be  investigated  for  the  purpose  of  deter- 
mining whether  the  corporations  legally  exist.  Such  charges  may  be 
more  properly  investigated  in  a  proceeding  by  quo  wa/rrarUo, 

Of  ike  right  to  inquire  iiUo  the  grant  ofJ^anMee.  The  rights,  privileges  and 
f rsndiiseB  daimied  by  each  of  the  oorpoiationa  are«  however,  a  proper  sub- 
ject of  inquiry  in  such  suit. 

Who  nu^f  grant  a  franchise.  The  right  to  construct  and  operate  a  street  rail- 
way in  a  dty,  and  to  take  tolls  from  persons  traveling  on  the  same,  is  a 
irandiise  which  the  sovereign  authority  alone  can  g^nt. 

Of  the  p<mer  qf  the  legiekOi^e  aeeembly.  Under  the  acts  of  congress  of  1867 
(14  Stat,  at  Large,  426)  and  1872  (17  Stat,  at  Large,  890 ;  B.  S.,  U.  S.,  333) 
the  legislative  assembly  cannot  grant  the  right  to  construct  and  operate  a 
street  railway  in  a  city,  except  by  general  law. 

8euUfle,  that  the  general  law  of  the  Territory,  relating  to  corporations  (R. 
8.  117)  does  not  provide  for  granting  such  right,  and  no  right  to  construct 
and  operate  a  street  railway  can  be  acquired  under  it. 

Cf  the  power  of  the  corporation  of  Denver.  In  the  years  1873  and  1874,  the 
corporation  of  Denver  could  not  grant  to  individuals  or  a  corporation  a 
spedal  privilege  or  franchise  of  constructing  and  operating  a  railway  in 
the  public  streeta  of  the  city,  because  — 

1st  The  le^uiUbtive  assembly,  from  which  the  dty  received  ita  authority^had 
not,  at  that  time,  any  such  power. 

2d.  In  the  general  power  over  the  streets  of  the  city,  which  was  conferred  by 
the  chatter  of  1866  (5  Sess.  95)  no  such  authority  is  given. 

3d.  If  the  charter  of  1874  (10  Sess.  269)  was  intended  to  confer  such  power, 
the  legislative  assembly  exceeded  ita  authority,  and  the  act  is,  in  that  par- 
ocular,  void. 

Of  the  Denver  City  Horee  Railroad  Go,  The  act  to  incorporate  the  Denver  City 
Horse  Railroad  Company  (6  Sess.  105),  passed  before  any  restriction  was 
put  upon  the  legislative  assembly  in  respect  to  corporations,  is  valid. 

The  exclusive  right  to  construct  and  operate  a  horse  railway  in  a  city  is  not 
infringed  by  oonstructing  a  road  in  the  same  city,  to  be  operated  by  steam. 

Whether  a  raUvaay  in  a  street  is  a  nuisance,  A  railway  constructed  in  a  public 
street  of  a  city,  without  authority  of  law,  is  a  continuous  obstruction, 
which  amounta  te  a  public  nuisance. 

When  eqviiy  uiU  enjoin.  For  an  injury  which  an  individual  or  corporation 
suffers  in  common  with  the  public  generally,  equity  will  not  relieve. 
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A  Bteain  railway  Jn  a  street  in  Denver,  which  is  not  occupied  by  ccmpla'nant, 
although  in  itself  a  public  nuisance,  and  intended  for  carrying  passen- 
gers iu  the  manner  pursued  by  complainaBt,  lano4  a  special  iojory  to  eom- 
plaiuaot's  road  which  equity  will  enjoin. 

An  unauthorized  interference  with  complainant's  lines  of  road  in  actual  oper- 
ation, and  one  which  complainant  was  engaged  in  building  for  the  par- 
pose  of  constructing  such  steam  railway,  is  a  special  injury  to  oomplain- 
ant,  which  equity  will  enjoin. 

SfTTor  to  District  Courty  Arapahoe  County. 

The  bill  was  tiled  by  the  Denver  City  Hallway  Company 
against  the  Denver  and  Swansea  Railway  Company,  Miers 
Fisher,  Charles  Bnter,  and  John  G-.  Perrenoud.  It  alleged 
that  complainant  was  a  corporation  under  an  act  of 
assembly  approved  January  10,  1$67  (6  Sess,  105),  which 
was  set  out  in  the  bill.  The  provisions  of  the  act  are  given 
in  the  opinion.  Complainant  claimed  an  exolaslve  right 
under  said  act  to  construct  and  operate  railways  in  the  city 
of  Denver,  for  transporting  passengers  for  hire.  The  bill 
also  alleged  that  complainant  had  constructed  several  lines 
of  railway  in  Denver,  and  was  about  to  extend  its  road  on 
Twenty-third  street,  from  the  intersection  of  Champa 
street,  in  a  south-easterly  direction  ;  that  complainant  had 
already  a  road  built,  and  in  operation,  on  Champa  street, 
and  that,  on  the  18th  day  of  June,  1874,  it  commenced  work 
on  Twenty-third  street,  with  a  view  to  building  a  road  on 
that  street ;  that,  after  some  progress  had  been  made  in  the 
work,  the  defendants,  Rater,  Fisher  and  others,,  pretending 
that  there  was  such  corporation  as  the  Denver  and  Swansea 
Railway  Company,  and  that  it  had  a  right  to  build  a  road 
in  the  same  place,  interfered  with  the  work,  and  obstrocted 
the  complainant,  etc.  The  ordinances  of  the  city  council, 
which  are  mentioned  in  the  opinion,  were  also  set  out,  and 
it  was  averred  that  defendants  were  building  a  road  on 
Holladay  street,  and  that  they  proposed  to  build  one  on 
Fifteenth  street,  on  which  complainant  already  had  a  line  of 
road  built,  and  in  operation.  It  was  also  averred  that 
defendants  had  not  complied  with  the  ordinances  of  the 
city,  and  that  the  work  done  by  them  was  without  authority 
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of  law,  and  a  public  nuisance.  Complainant  prayed  that 
defendants  be  enjoined  from  doing  the  wrongful  acts 
mentioned,  and  from  building  and  operating  any  road 
upon  any  of  the  streets  mentioned. 

The  answer,  admitting  some  and  denying  other  allega« 
tions  of  the  bill,  it  is  not  necessary  to  state  at  length.  It 
alleged  that  the  Denver  and  Swansea  Company  was  duly 
incorporated  under  the  generallaw  of  the  Territory,  on  or 
aboiit  April  26,  1873.  It  averred  that  the  city  owned  the 
streets  in  fee,  and  relied  upon  the  ordinances  which  were 
mentioned  in  the  bill.  Defendants  averred  that  the  Denver 
and  Swansea  company  had  purchased  a  large  amount  of 
material  for  a  road,  and  was  engaged  in  building  such  road 
on  HoUaday  and  Twenty-third  streets ;  that  the  said  com- 
pany might  at  some  time  construct  a  road  on  Fifteenth 
street  The  alleged  interference  with  complainant's  opera- 
tions, as  charged  in  the  bill,  was  not  denied.  Before  the 
master  some  evidence  was  taken  relating  to  the  organization 
of  each  of  the  corporations,  which  the  court'  declined  to 
notice.  It  was  shown  that  the  Denver  and  Swansea  com- 
pany liad  constructed  half  a  mile  or  more  of  road  on 
HoUaday  and  Twenty-third  streets,  and  that  at  the  intersec- 
tions of  Champa  and  Twenty-third  streets  it  would  be 
necessary  to  cross  the  complainant's  road.  At  this  point, 
complainant  commenced  to  build  a  road  south-easterly  on 
Twenty-third  street,  and  soon  came  in  collision  with  the 
workmen  of  the  defendant  corporation.  It  was  also  shown 
that  the  defendant's  road  was  intended  to  be  operated 
by  steam.  The  court  decreed  that  the  defendants  be 
restrained,  and  perpetually  enjoined  from  in  any  man- 
ner obstructing  and  preventing  the  complainant  from  build- 
ing, constructing  and  operating  its  railway  on  Twenty- 
third  street,  and  from  removing  any  obstructions  in  said 
street  which  interfered  with  the  construction  and  opera- 
tion of  the  complainant's  railway  on  said  street,  and  also 
that  the  defendants  be  enjoined  and  perpetually  restrained 
from  constructing  and  operating  their  said  railway  on 
Ilolladay  street,  in  the  city  of  Denver. 
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Mr.  J.  Q.  Chaeles  and  Mr.  A.  C.  Phelps,  for  plaintiffs 
In  error. 

Messrs.  Sayre,  Wright  &  Butler,  Mr.  E.  L.  Sm^th 
and  Mr  M.  Benedict,  for  defendants  in  error. 

Mr.  Justice  Stone,  having  been  of  counsel,  did  not  sit  at 
the  hearing. 

Brazee,  J.  On  the  29th  day  of  June,  A.  D.  1874,  the 
defendant  in  error  filed  its  bill  of  complaint  against  the 
plaintiff  in  error,  and  the  relief  prayed  for  therein  was,  in 
substance,  that  the  defendant  below  be  restrained  from  pre- 
venting and  obstructing  the  plaintiff  from  building,  etc.,  its 
railway  on  Twenty-third  street,  in  the  city  of  Denver,  and 
from  preventing  and  hindering  the  plaintiff  from  removing 
obstructions  in  said  Twenty-third  street,  and  from  construct- 
ing in  Holladay  street,  in  said  city,  or  any  part  thereof,  a 
railway,  and  from  placing  ties,  rails,  and  other  material  on 
the  same ;  and  from  constructing  or  operating  a  railway 
upon  any  other  street,  in  the  complaint  mentioned,  in  the 
city  of  Denver.  A  temporary  injunction  was  obtained,  and 
by  it  the  defendants  were  enjoined,  substantially,  as  prayed 
for  in  the  bill,  and  enjoined  **  from  building,  constructing 
or  operating  a  street  railway  on  any  of  the  streets  of  Den- 
ver.*' The  defendants  answered  the  bill,  evidence  before  a 
master  was  taken,  a  hearing  was  had  upon  the  pleadings 
and  proofs,  and  a  decree  entered  on  the  5th  day  of  Febru- 
ary, 1875,  by  which  it  was  decreed  that  the  injunction  here- 
tofore granted  in  this  case  be  made  perpetual.  The  com- 
plainant became  a  body  corporate  under  an  act  of  the 
territorial  legislature,  which  is  set  out  "iTi  hac  verhaP 
The  act  incorporates  W.  Stimpson  and  others,  as  "The 
Denver  Horse  Railway  Company,*'  and  provides  that  the 
corporation  shall  have  "the  sole  and  exclusive  right  and 
privilege  of  building,  constructing  and  operating  a  horse 
railroad  in  the  city  of  Denver,  and  additions  thereto.     * 

And  shall  have  the  exclusive  right  and  privilege  of  building 
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and  constructing  along  the  streets  of  said  city  of  Denver, 
railroads,  and  to  run  horse  cars  thereon,"  and  allow  the 
company  "  to  charge  each  person  riding  on  their  horse  cars 
for  each  passage  not  to  exceed  10  cents."  The  act  goes  on 
to  provide  certain  conditions  upon  non-compliance  with 
which  the  exclusive  privilege  granted  is  to  cease.  By  an 
amendment  to  the  foregoing  act,  the  name  of  the  corpora- 
tion was  changed  to  the  Denver  City  Railway  Company, 
It  constructed,  equipped,  and  now  has  in  operation,  a  horse 
railway  on  Champa  and  Fifteenth  streets.  On  the  18th  of 
June  it  graded  a  curve  on  Twenty-third  street,  at  its  inter- 
section with  Champa  street,  and  a  road-bed  on  the  middle 
line  of  Twenty-third  street  from  Champa  nearly  to  Stout 
street,  and  laid  and  embedded  ties  thereon.  When  its  work- 
men retiimed  the  following  morning,  they  found  the  ties 
and  rails  laid  on  Twenty-third  street  had  been  removed  and 
the  grading  injured  by  the  defendant,  whereby  the  construc- 
tion of  the  road  was  impeded.  They  proceeded  to  repair 
the  damages  and  continued  the  work  of  construction  in  the 
same  line  until  hindered  and  obstructed  hy  another  track, 
constructed  by  the  defendant  upon  complainant's  grade, 
which  the  complainant's  employees  attempted  to  remove  and 
were  prevented  by  threats  and  menaces  of  violence  from  a 
large  number  of  defendant's  employees,  acting  by  direction 
of  one  of  the  defendants.  The  title  to  the  streets  included 
in  the  original  congressional  grant  of  a  town  site  for  Denver, 
was  conveyed  to  that  city  before  the  10th  of  January,  1867, 
by  the  probate  judge  of  Arapahoe  county,  but  it  does  not 
appear  that,  as  to  the  streets  and  parts  of  streets  outside  of 
the  congressional  grant,  the  city  had  any  other  title  than 
that  conferred  by  the  city  charter.  For  the  purpose  of  this 
action  we  consider  that  the  Denver  and  Swansea  company 
was  incorporated  under  the  general  law  of  the  Territory  on 
the  26th  of  April,  1878. 

The  city  council  of  the  city  of  Denver,  on  the  24th  day  of 
April,  1873,  passed  an  ordinance  of  which  the  following  is 
the  first  section : 
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^^  Section  1.  That  the  right  of  way  be  and  the  same  is 
hereby  granted  to  H.  G.  Bond,  Miers  Fisher  and  Charles 
Buter  and  their  assigns  and  successors,  to  build,  operate 
and  maintain  a  railway  (to  be  propelled  by  dummy  engines) 
adapted  for  propelling  street  railway  cars,  with  a  single  or 
double  track,  with  the  necessary  turn-outs  or  side-tracks, 
through  the  following  streets  in  the  said  city  of  Denver, 
and  the  additions  thereto,  to  wit :  HoUaday  street,  Delano 
street.  Thirty-first  street,  Lawrence  street,  Champa  street, 
Twenty-eighth  street.  Fourth  avenue,  Colfax  avenue,  Four- 
teenth street.  Fifteenth  street,  Welton  street  and  Tenth 
street  in  Schinner's  addition.  Provided,  nevertheless,  that 
this  grant  to  the  said  H*  6.  Bond,  Miers  Fisher  and  Charles 
Buter  is  upon  this  express  condition :  That  they  will  build 
culverts  at  the  gutters  at  each  side  of  street  crossings ;  said 
culverts  to  be  of  such  size  and  dimensions  and  of  such  ma- 
terial as  shall  be  designated  by  the  city  surveyor  of  the  city 
of  Denver,  and  to  be  of  sufficient  capacity  for  the  complete 
drainage  of  all  street  crossings  on  the  line  of  said  railway, 
and  will  also  grade  the  approaches  of  all  streets  crossing 
the  line  Of  said  milway  tn  a  complete  and  workmanlike 
manner ;  the  said  work  to  be  doue  under  the  direction  and 
supervision  of  the  city  surveyor." 

This  ordinance  further  provided  that  dummy  steam  en- 
gines should  be  used  for  propelling  cars,  by  Bond,  Fisher 
and  Buter;  imposed  other  conditions,  non-compliance  with 
which  worked  a  forfeiture  of  *'all  rights  and  privileges'* 
therein  conferred  and  thereby  granted,  but  prescribed  no 
other  limits  to  the  enjoyment  thereof.  Fisher,  Bond  and 
Buter  afterward  petitioned  the  city  council  to  add  to  the 
right  of  way  granted  by  the  ordinance.  Twenty-third  and 
other  streets.  A  committee  appointed  to  consider  the  peti- 
tion, on  the  5th  day  of  June,  1873,  reported  that  the  prayer 
of  the  petition  be  granted,  and  the  report  was  then  adopted 
by  a  vote  of  the  city  council,  and  no  further  action  taken 
thereupon.  On  the  21st  of  June,  1873,  Fisher,  Bond  and 
Buter  assigned  all  their  right,  title,  interest,  privileges  and 
immunities,  conferred  upon  them  by  the  city  council,  to  the 
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Denver  and  Swansea  company.  On  March  5, 1874,  the  city 
council  extended  the  time  for  laying  the  first  mile  and  a 
quarter  of  the  track,  prescribed  in  the  former  ordinance, 
and  required  the  Denver  and  Swansea  Railroad  Company 
to  lay  a  rail  weighing  twenty-three  pounds  to  the  yard. 

The  defendants,  at  the  time  the  sidt  was  commenced,  were 
building  their  railway  on  HoUaday  street,  and  proposed  to 
build  at  some  time  thereafter  a  line  on  Fifteenth  street,  on 
which  the  complainant  then  had  a  line  constructed  and  in 
use,  and  the  complainant  averred  that  ^4f  the  defendants 
constructed  a  road  on  Twenty-third  and  HoUaday  streets 
it  would  hinder  complainant  and  cause  a  loss  of  business 
and  profits,  and  the  plaintiff  wonld  be  compelled  to  bring 
repeated  suits,"  etc.,  but  it  does  not  aver  any  facts  tending 
to  show  in  what  manner  the  defendant's  railroad  in  HoUa- 
day street  would  hinder  complainant  and  cause  a  loss  of 
business  and  profits,  and  compel  repeated  suits.  The  re- 
spective corporations,  which  are  parties  to  this  suit,  by 
divers  allegations  seek  to  dispute  the  legal  existence  of  each 
other.  We  think  these  allegations  can  be  more  properly 
determined  in  a  proceeding  by  or  in  the  nature  of  quo  war- 
ranto. A  suit  in  equity  between  private  parties  cannot  be 
metamorphosed  into  an  inquisition  at  law,  respecting  the 
exerdse  of  franchise  in  which  the  parties  have  no  greater 
right  than  the  citizens  generally  have  in  common  with  them. 
Besides,  these  corporations  have,  by  impleading,  treated 
each  other,  for  the  purposes  of  this  suit,  as  legal  entities,  and 
for  the  same  purposes,  we  treat  them  as  they  in  this  respect 
have  treated  each  other.  Angell  and  Ames  on  Corporations, 
635-6,  and  734.  As  to  questions,  however,  arising  upon 
conflicting  claims  set  up  by  them  to  the  use  of  the  streets 
of  Denver,  we  may  inquire.  Each  claims  to  be  entitled  to 
certain  rights  of  way,  privUeges  and  franchises,  in  such 
streets  not  common  to  the  public  in  general,  and  more  or 
less  in  derogation  of  the  common  right  —  one  claiming, 
under  its  charter  from  the  legislature,  an  exclusive  right, 
the  other  claiming  a  similar  though  not  exclusive  right, 
under  and  by  virtue  of  a  grant,  from  the  city  council  and 


Digitized  by 


Google 


680        D.  &  S.  R'y  Co.  et  al.  v.  Den.  City  R'y  Co.  [Feb.  T., 

mayor  of  Denver,  under  the  ordinance  and  proceedings 
referred  to.  The  rule  of  construction  is  well  settled  and  not 
open  to  question,  that  grants  of  franchises,  privileges  and 
powers  of  the  character  of  those  claimed  by  the  parties  to 
this  action  respectively,  are  to  be  strictly  constraed.  This 
rule  is  applicable  in  this  case,  as  well  to  the  municipality 
of  Denver  as  to  the  corporations  that  are  parties.  The  com- 
plainant's  charter  grants  to  it  in  terms,  "  the  sole  and  exclu- 
sive right  and  privilege  of  building,  constructing  and  operat- 
ing a  horse  railroad  in  the  city  of  Denver,  and  additions 
thereto, "  »  *  *  and  * '  the  exclusive  right  and  privilege 
of  building  and  constructing  along  the  streets  of  said  city 
of  Denver,  railroads,  and  to  run  thereon  horse  cars,"  *  * 
to  *' level  upon  said  streets  a  track  upon  which  to  build, 
lay,  and  operate  their  said  horse  railroads,"  *  *  and 
*'  to  charge  each  person  riding  on  their  horse  cars  "  *  * 
"  for  each  passage,  not  exceeding  ten  cents."  The  exclu- 
sive right  granted  by  this  language  is  to  construct  and 
operate  "a  horse  railroad,"  *'  to  run  horse  cars  thereon," 
*'  to  charge  fare  for  riding  on  their  horse  oars."  The  build-  • 
ing  and  operating  by  steam  a  street  railway  in  the  city 
of  Denver,  by  an  authorized  i)er8on  or  corporation,  for  the 
purpose  of  conveying  passengers  for  hire  in  said  city,  is 
not,  in  our  opinion,  an  infringement  of  the  plaintiff's 
exclusive  charter  right  to  convey  passengers  in  horse  cars 
for  a  consideration.  Were  the  city  council  and  mayor  of 
Denver  authorized  to  grant  the  privilege  or  franchise  which 
the  defendants  claim,  is  the  next  question  to  be  deter- 
mined. At  the  time  of  the  passage  of  the  first  ordinance, 
April  24, 1873,  under  the  charter  of  February  9, 1866,  the 
city  council  was  empowered  to  "  open,  alter,  abolish,  widen, 
extend,  establish,  grade,  pave  or  otherwise  improve  and 
keep  in  repair  streets,  avenues,  lanes,  alleys,  sidewalks, 
drains  and  sewers,"  to  "remove  all  obstructions"  there- 
from, ''prevent  and  remove  all  encroachments  into  or 
upon  all  or  any  streets,"  and  to  **make  all  ordinances" 
n(3cessary  for  carrying  into  effect  the  powers  specified  in 
the  act  "not  repugnant  to  nor  inconsistent  with  the  con- 
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stitntion  of  the  United  States,  or  the  organic  act  of  this 
territory.''  We  must  now  inquire  what  powers  the  govern- 
ment of  the  United  States  had  invested  the  territorial  leg- 
islature with  to  grant  franchise  and  privilege.  By  the  act 
of  congress  of  March  2, 1867,  the  territorial  legislature  is 
prohibited  from  granting  private  ''charters  or  special 
privileges,"  but  may,  by  general  incorporation  acts,  pro- 
vide for  incorporation  of  bodies  corporate  for  mining,  manu- 
facture, and  other  industrial  pursuits;  and  by  the  act  of 
June  10,  1872,  the  territorial  legislature  may,  by  general 
laws,  permit  corporations  to  be  formed  for  the  construction 
or  oi)eration  of  railroads,  and  other  purposes  not  necessary 
to  mention. 

The  ordinance  in  question,  if  within  the  powers  confer* 
red  upon  the  city  council  by  the  charter  of  February  9, 
1866,  conferred  a  special  privilege  upon  the  persons  therein 
mentioned  and  their  assignees,  the  Denver  and  Swansea 
Railway  Company,  and  in  this  respect  was  in  contravention 
of  the  spirit  of  the  congressional  act  of  March  2, 1867, 
inasmuch  as  the  power  to  grant  such  privilege,  if  ever 
possessed  by  the  territorial  legislature,  had,  before  the 
passage  of  the  ordinance  under  consideration,  been  taken 
away  by  the  last-mentioned  act.  The  city  council  was  the 
creature  of  the  territorial  legislature,  and  we  think  could 
not,  after  the  passage  of  the  act  of  March  2,  exercise  a 
greater  power  in  this  respect  than  the  legislature  which 
created  it.  If  we  are  right  in  this  cx)nclusion,  the  ordinance, 
in  so  far  as  it  attempted  to  confer  an  especial  privilege,  was 
void.  We  might  rest  our  decision  here,  but  desire  to  go 
further  and  place  our  decision  upon  other-  grounds  as  well. 

On  the  13th  of  February,  1874,  the  charter  of  the  city 
of  Denver  was  amended,  and  in  addition  to  the  powers 
hereinbefore  enumerated,  the  amended  charter  conferred 
upon  the  city  council  power  ''to  regulate  the  running  of 
horse  railway  cars,  or  cars- propelled  by  dummy  engines, 
the  laying  down  of  tracks  for  the  same,  the  transportation 
of  passengers  thereon,  and  the  form  of  rail  to  be  used.'^ 

If  it  is  contended  that  the  action  of  the  city  council^ 
Vol.  II.— 86 
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under  the  charter  of  1874,  in  adopting  the  ordinance  of 
March  6,  at  that  time  affirmed  the  right  of  the  Denver  and 
Swansea  Railway  Company  in  the  streets  in  question,  and 
thereby  gave  the  defendants  the  rights  which  they  claim  to 
exercise.  That  position  cannot  be  maintained,  for  it  is 
apparent  that  the  territorial  legislature  had  not  power, 
after  the  passage  of  the  congressional  act  of  March  2,  1867, 
to  confer  an  especial  privilege,  and  of  course  could  not 
confer  the  power  upon  the  city  council  to  grant  such 
especial  privil^e. 

That  the  ordinance  in  question,  taken  in  all  its  parts, 
undertook  to  confer  an  especial  privilege  and  franchise, 
there  is  not  the  shadow  of  doubt.  The  answer  avers  that 
by  the  proceedings  of  the  city  council  on  the  6th  of  June, 
1878,  the  ''privileges,  rights  and  immunities  asked  for  in 
said  petition  were  granted,  and  the  rights,  privileges, 
immunities  and  franchises  in  said  ordinance  were  extended 
and  made  applicable"  to  Twenty-third  street.  Such  rail- 
road, as  the  ordinance  contemplates,  would  be  a  strict 
monopoly.  Persons  riding  in  the  cars  upon  it  would  be  com- 
pelled to  pay  the  fare  demanded,  and  its  railway  track 
would  be  for  its  exclusive  use,  not  admitting  of  rivalry  in 
the  running  of  cars  thereon. 

This  ordinance  then  undertook  to  confer  an  especial  priv- 
ilege not  enjoyed  by  the  people  of  the  Territory  in  common, 
and  conferred  such  privilege  in  perpetuity,  for  there  is  no 
limitation  to  it  in  point  of  time,  and  no  power  of  revoca- 
tion reserved  to  the  city  council  therein.  Such  a  privilege 
is  a  franchise.  In  England  the  granting  of  a  franchise  was 
a  royal  prerogative,  and  could  only  be  granted  by  the  crown, 
and  in  the  Bank  of  AtLgusta  v.  Earle^  18  Pet.  595,  Chief 
Justice  Taney  says :  '^  Franchises  are  special  privileges, 
conferred  by  the  government  upon  individuals,  which  do 
not  belong  to  the  citizens  of  the  country  generally  of  com- 
mon right."  It  is  essential  that  a  franchise  should  be  ore 
ated  by  a  grant  from  the  sovereign  authority.  It  is  doubt- 
ful whether  the  legislature  can  delegate  the  power  to  grant 
such  a  franchise  at  all.    Peoples  Railroad  y.  The  Mem- 
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pMs  Railroad,  10  Wall.  50.  In  this  case  it  appeared  that 
the  city  of  Memphis  had  power  *'  to  grant  privileges  in  the 
use  and  enjoyment  of  streets,"  but  Justice  Clifford  says, 
at  page  62,  it  would  be  a  forced  construction  to  hold  that 
the  power  to  grant  a  franchise  for  twenty-five  years,  as  the 
ordinance  under  c[uestion  in  that  case  provided,  was  included 
in  the  corporate  power  above  referred  to.  It  is  true, 
the  case  was  not  decided  upon  this  point,  but  the  reasoning 
of  the  learned  justice  is  very  forcible  to  show  that  the  ordi- 
nance in  that  case,  if  perfected,  was  unauthorized  by  the 
charter  of  Memphis,  and  therefore  invalid.  His  opinion  is 
entitled  to  great  respect,  if  not  the  force  of  an  authority. 
In  the  case  of  Davis  v.  TVie  Mayor,  etc.,  qf  the  (My  ofNeid 
York  J  14  N.  T.,  the  court  of  last  resort  in  that  State  held 
that  the  city  of  New  York,  under  its  charter,  conferring 
powers  quite  as  extensive  as  the  charter  of  Denver  confers 
upon  its  mayor  and  city  council,  had  no  power  to  pass  an 
ordinance  granting  a  privilege  similar  to  the  one  under  our 
consideration,  and  that  an  ordinance  or  resolution  granting 
such  a  right  as  the  defendant  claims  here,  is  void.  The 
claim  of  the  defendant  cannot  Jbe  supi)orted  upon  the 
ground  that,  as  the  owner  of  the  fee  in  its  streets,  the  city 
of  Denver  has  the  right  to  grant  to  the  defendants  the  rights 
which  they  claim  to  have.  The  streets  of  New  York  city 
are  owned  in  fee  by  that  municipality  ;  and  yet  it  was 
decided  that  it  held  the  streets  in  trust  for  the  people  of  the 
whole  State,  and  not  as  corporate  property.  People  v. 
Kerr,  27  N.  Y.  188.  The«  corporate  authorities  of  a  city, 
under  such  circumstances,  have  no  power  to  confer  such  a 
franchise,  and  a  resolution  authorizing  it,  without  limita- 
tion as  to  time  or  power  of  revocation,  is  not  a  license, 
merely,  but  a  contract  which,  if  valid,  it  could  not  abrogate. 
Milhan  v.  Sharp^  27  N.  Y.  611.  Upon  authority  we  hold 
that  the  ordinance  and  resolutions  in  the  case  at  bar  were 
void,  and  confen-ed  no  authority  whatever  upon  the  defend* 
ant,  and  cannot  be  invoked  to  give  them  protection.  What 
was  the  legal  character  of  the  acts  of  the  defendants  in  the 
construction  of  a  railway  in  Holladay  and  ^Twenty-third 
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streets  1  Upon  the  established  facts  we  must  say  they  cre- 
ate a  public  nuisance.  If  authorized  by  law,  their  acts 
might  have  been  justified,  no  matter  how  much  inconven- 
ience to  the  public  they  might  have  occasioned,  but  being 
without  right,  no  matter  how  little  inconvenience  this  per- 
manent appropriation  of  a  part  of  the  street  may  occasion, 
they  cannot  defend  themselves  from  the  charge  of  nuisance. 
The  authorities  for  this  position  are  constant  and  uniform, 
and  leave  no  doubt  on  the  question.  14  N.  T.  524,  and 
cases  cited.  On  the  other  hand,  the  territorial  legislature, 
acting  under  the  general  delegation  of  l^islative  powers  at 
the  time  the  complainant's  charter  was  enacted,  had  the 
authority  to  incorporate  the  complainant,  and  confer  upon 
it,  as  such  corporation,  the  franchise  specified  in  its  charter. 
The  proposition  was  not  controverted  on  the  argument. 

In  this  view  of  the  case,  the  complainant  is  entitled  to 
relief  just  so  far  as  its  aHegations,  sustained  by  proof,  will 
justify  a  court  of  equity  in  intervening  in  its  behalf.  In  so 
far  as  it  suffers  from  the  wrongful  acts  of  the  defendantfi*in 
common  with  the  public  generally,  it  cannot  have  relief ; 
but,  to  the  extent  that  jts  private  rights  are  invaded  or 
threatened  by  a  wrong-doer,  it  is  the  duty  of  the  court  to 
protect  it.  As  we  have  seen,  the  complaint  does  not 
allege  facts  showing  how  the  defendants'  railway  on  Holla* 
day  street  will  hinder  complainant  and  cause  loss  of  busi 
ness  and  profits.  For  aught  we  can  see,  the  defendants* 
cars  may,  in  fact,  bring  passengers  to  some  of  the  complain  • 
ant's  lines  and  thus  increase  c{>mplainant's  business  and 
profits.  We  have  searched  with  diligence  the  authorities 
cited  and  many  others,  to  see  whether,  under  the  circnnoi- 
stances  developed  by  the  pleadings  and  the  proofs  in  this 
case,  the  injunction,  as  it  respects  Holladay  street,  and  other 
streets  than  Fifteenth,  Twenty-third  and  Champa  streets, 
can  be  sustained.  The  strongest  case  we  have  found  to 
sustain  the  complainant's  claim  in  this  behalf  is  the  case  of 
the  Newbury  Turnpike  Company  v.  Miller ,  6  Johns.  Chan. 
Rep.  101.  Under  its  grant  in  that  case  the  complainant^  as 
appeared  by 'the  allegation  and  proofs,  had,  upon  complet- 
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ing  a  turnpike  road  between  two  places  more  than  12  miles 
aparty  and  building  in  connection  therewith  a  bridge  across 
the  Walkill,  the  right  to  take  toll  at  the  bridge,  and  the  act 
imposed  a  penalty  upon  persons  who,  having  traveled  upon 
the  road,  should  go  around  the  bridge  for  the  purpose  of 
avoiding  the  payment  of  tolls.  The  defendants  had  built 
a  free  bridge  within  80  rods  of  the  complainant's  bridge,  and 
had  constructed  a  highway  from  complainant's  turnpike  to 
the  defendants*  free  bridge,  by  which  persons  travding  on 
complainant's  turnpike  could  avoid  payment  of  tolls,  and 
upon  these  facts  the  court  granted  a  perpetual  injunction 
to  protect  the  complainant  in  the.  enjoyment  of  its  franchise. 
Upon  the  state  of  facts  in  that  case  it  is  clear  that  the  com- 
plainant  would  be  materially  injured  by  the  defendants' 
highway  and  bridge  furnishing  a  shunpike,  but  there  are 
no  facts  alleged  and  proved  in  this  case  to  show  that  com- 
plainant is  or  will  be  materially  injured  by  the  defendants' 
road  in  Holladay  street. 

Upon  the  facts  appearing  in  the  record  the  complainant 
was  entitled  to  relief  only  as  to  its  lines  of  road  actually  built 
and  in  operation,  and  to  that  end  the  defendant  should  have 
been  enjoined  from  interfering  with  the  road  in  Champa  and 
Fifteenth  streets,  and  from  opposing  the  construction  of 
oomplainant's  road  in  Twenty-third  street^  and  not  other- 
wise, and  the  decree  of  the  court  below  will  be  so  modified* 

Decree  modified. 


Drake  et  al.  «.  Root. 

HoKBBTEAD — how  convejfed.  A  deed  in  ordinary  form,  executed  bj  Imsband 
and  wife,  which  contains  no  waiver  of  the  homestead  right,  is  sufficient  to 
{Mun  the  title  of  the  grantors  to  lands  occupied  hy  them  as  a  homestead 
under  the  act  to  provide  for  homesteads  in  Colorado  Territory.      R.  S.  385. 

Hof»  recorded.  If  the  word  homestmd  is  not  entered  in  the  margin  of  the 
record  of  the  title  as  required  by  section  2  of  the  act,  the  claimant  is  not 
entitled  to  the  benefit  of  its  provisions. 

Ebtoitel  —  hy  deed.  A  defendant  in  ejectment,  who  has  conveyed  the  land  la 
eontroTersy  to  the  plaintiff,  '^ith  warranty,  is  estopped  to  deny  that  he 
had  the  estate  which  he  assumed  to  convey. 
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Dekd  —  eanHrueiion  of — parol  etidence  affecting,  A  deed  for  land,  which 
contalnB  no  reeervation  to  the  grantor  of  the  right  of  poBseMlon,  paaaea 
Buch  right  to  the  grantee,  and  parol  evidence  cannot  be  xeoeiyed  to  show 
that  by  agreement  between  the  parties  at  the  time  of  the  execution  of  the 
deed  the  grantor  was  to  retain  possession  of  the  premises  conveyed  for 
one  year  after  its  date. 

MoRTOAOBB  — no^  entitled  to  poseestion.  Until  forfeitare,  a  mortgage  is  • 
security  only,  which  confers  no  right  of  entry  on  the  mortgagee. 

Ejectment — who  are  actual  occupante.  A  son  who  resides  in  his  father's 
family  on  the  premises  in  controversy,  and  who  does  not  assert  Ukj 
ownership  or  right  of  possession  therein,  is  not  an  actaal  occupant,  with- 
in the  meaning  of  the  fourth  section  of  the  ejectment  act    B.  8L  278. 

Practice — token  otjection  ehould  be  made.  But  if  he  allow  verdict  sAd  Judg- 
ment to  go  against  him,  without  objection  in  the  court  below,  he  cannot 
be  relieved  in  this  court. 

Pleading  —  in  ^ectment  —  title.  An  averment  In  the  declaration  that  the 
plaintiff  claims  title  by  purchase  is  not  a  sufficient  statement  of  title, 
under  the  eighth  section  of  the  act  relating  to  ejeetmentw    B.  B.  874 

Verdict — had  for  uncertainty.  Where  the  declaration  in  ejectment  oontaiiw 
two  counts,  in  one  of  which  the  plaintiff  claims  title  in  fee,  and  in  ODe 
the  right  to  occupy  under  local  law,  a  verdict  which  finds  that  the 
plaintiff  is  owner,  as  averred  in  the  >ieclaration,  is  unoertain  and  InsalB* 
cient. 

3rroT  to  District  Courts  Gilpin  Couidy. 

Mansel  H.  Root  brought  ejectment  against  Lester  and 
Eugene  Drake,  to  recover  possession  of  a  certain  lot  of 
ground,  of  about  two  acres,  together  with  a  dwelling-honse- 
and  stable.  In  the  first  count,  the  plaintiff  claimed  title 
in  fee  ;  in  the  second  count,  he  set  up  title  as  follows  : 
**And  said  plaintiff  avers  that  he  claims  title  to  said 
premises  in  this  count  mentioned  by  purchase  from  Lester 
Drake."  In  the  third  count,  he  set  up  title  aa  follows: 
'^  And  the  said  plaintiff  avers  that  he  claims  title  to  the 
premises  in  the  count  mentioned  by  purchase,  and  by  pos- 
session and  occupation,  under  the  laws  of  the  United 
States,  and  the  laws  of  said  Territory  of  Colorado,  and  the 
local  laws,  rules,  nsages  and  customs  of  Lake  Gulch  Dis- 
trict, in  which  said  lands  are  situated.  The  trial  was  had 
at  the  November  term,  1874,  upon  the  general  issue.  At 
the  trial,  the  plaintiff  gave  evidence,  to  prove  that  Lester 
Drake,  with  his  family  and  his  son  Eugene,  resided  upon 


Digitized  by 


Google 


1875.]  DiiA&B  et  aL  t).  Root.  687 

the  premiaefi ;  he  also  put  in  eyidence  a  warranty  deed,  in 
the  usual  form,  from  Leater  Drake,  and  Eliza,  his  wife,  to 
the  plaintiff,  dated  December  8^  1878,  conveying  the 
premises  described  in  ibid  declaration.  The  certificate  of 
acknowledgment  was  as  follows  : 

'^  Be  it  remembered^  that  on  the  10th  day  of  December, 
A.  D.  1878,  before  me,  the  undersigned,  a  notary  public  in 
and  for  the  county  of  Oilpin  aforesaid,  personally  came 
Lester  Drake  and  Eliza  Ann  Drake,  his  wife,  who  are  per- 
sonally known  to  me  to  be  the  same  persons  described  in, 
and  who  executed,  the  foregoing  deed  and  acknowledged 
that  they  executed  the  same  freely  and  Yoluntarily,  and  for 
the  uses  and  purposes  therein  mentioned.  And  I  further 
certify  that  the  said  Eliza  Ann  Drake,  wife  of  said  Lester 
Drake,  having  been  examined  by  me  touching  the  execution 
and  acknowledgment  of  said  deed,  separate  and  apart  from 
and  out  of  the  presence  of  her  said  husband,  the  contents, 
meaning  and  effect  of  said  deed  were  by  me  fully  explained 
to  her,  separate  and  apart  and  out  of  the  presence  of  her 
said  husband,  and  after  such  explanation  by  me,  and  while 
stUl  separate  and  apart  from  and  out  of  the  presence  of  her 
said  husbaad,  she  acknowledged  that  she  had  freely  and 
voluntarily  executed  the  said  deed  for  the  uses  and  purposes 
therein  mentioned,  and  that  she  did  not  wish  to  retract  the 
same,  and  that  the  same  was  not  made  through  the  fear  or 
compulsion  of  her  said  husband." 

To  which  the  defendants  objected  that  there  was  no  waiver 
of  the  homestead  right  in  deed  or  acknowledgment.  The 
defendant  Lester  Drake  gave  in  evidence  that  he  had  resided 
with'  his  family  upon  the  premises,  the  most  of  the  time  for 
ten  years  pa«t :  that  he  was  residing  there  in  December,  1873, 
when  the  deed  to  plaintiff  was  made,  and  that  he  had  resided 
there  ever  since  that  time ;  that  Eugene  Drake  was  his  son, 
residing  witii  him.  The  defendants  then  offered  to  prove  that 
before  and  at  the  time  of  the  execution  of  the  deed  to  plain- 
tiff, the  defendant  Lester  Drake  was  indebted  to  plaintiff  in 
the  sum  of  $18,828.65,  which  was  mentioned  as  the  consid- 
eration in  the  deed,  and  which  was  secured  on  a  portion  of 
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the  property  described  in  the  deed  ;  that  at  the  lime  of  the 
execution  of  the  deed  it  was  agreed  between  them  that  said 
Drake  should  deed  to  the  said  Root  the  lands  described  in 
the  deed,  and  that  the  amount  of  indebtedness  due  should 
be  taken  as  the  consideration  in  the  deed.  That  Root 
should  at  the  same  time  give  back  to  Drake  a  bond  to  recon- 
vey  to  said  Drake  the  property  in  said  deed  *  mentionedi  at 
any  time  within  fifteen  months  from  the  Ist  day  of  January, 
1874,  upon  payment  of  the  said  sum  in  deed  and  bond  men- 
tioned, and  that  the  said  Drake  might  retain  the  possession 
of  the  house  and  lot  in  controversy,  for  the  space  of  one 
year ;  and  further,  that  the  said  bond  to  reconvey  was  duly 
executed  by  Root,  and  the  said  Root  also  verb^ly  agreed 
at  the  time  of  the  execution  of  the  bond  and  deed,  that  the 
said  Drake  might  retain  possession  of  said  house  and  lot  in 
controversy,  for  the  period  of  one  year.  Which  said  evi- 
dence the  court  refused  to  hear,  and  the  defendants  excepted. 

The  defendants  then  offered  in  evidence  a  deed  of  trusty 
in  the  usual  form,  being  dated  April  5th,  A.  D.  1867,  made 
by  said  Lester  Drake  to  Willard  Teller,  conveying  a  large 
number  of  lode  claims,  together  with  the  house  and  lot  in 
controversy ;  which  said  deed  was  declared  to  be  in  trust 
to  secure  the  payment  of  three  promisscny  notes  therein 
mentioned,  amounting  to  $6,393.82,  and  interest  at  the  rate 
of  four  per  cent  per  month. 

And  upon  the  objection  of  the  plaintiff,  the  deed  last 
mentioned  was  excluded. 

The  defendants  asked  the  court  to  charge,  "That  in  order 
that  plaintiff  may  recover  in  this  case,  he  must  show  to 
their  satisfaction  that  he  has  the  legal  title  to  the  property 
in  the  declaration  mentioned,  and  that  he  was  at  the  time 
of  the  commencement  of  this  suit  entitled  to  the  posses- 
sion thereof,  and  that  the  legal  title  is  all  the  title  with 
which  they  have  any  thing  to  do,  and  that  it  is  also  incum- 
bent on  the  plaintiff  to  show  what  title  he  claims,  whether 
in  fee,  or  for  a  term  of  years,  or  the  right  to  occupy, 
possess  and  enjoy  the  property  under  the  local  laws  and 
customs  of  said  mining  district,  and  if  plaintiff  has  failed  to 
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show  what  title  lie  olaims,  he  is  not  entitled  to  recoyer  in 
this  aotion,"  which  the  conrt  refused  and  the  defendant 
excepted. 

The  verdict  was  as  follows : 

'^  We,  the  jnry  in  the  above-entitled  canse,  find  the  defend* 
ants  guilty  ;  and  we  find  that  the  plaintiff  is  the  owner  of 
the  premises,  as  averred  in  the  declaration,  and  is  entitled 
to  the  possession  thereof." 

Upon  which  the  court  gave  judgment  and  the  defendants 
sued  out  this  writ  of  error. 

Mr.  H.  M.  TsUiBB  and  Mr.  Willabd  Thllbb,  for  plain- 
tiffs in  error. 

Mr.  L.  C.  RooKWSLL,  contra. 

Hallett,  O.  J.  The  act  which  exempts  homesteads  from 
execution  and  sale,  under  process  of  law  (R.  S.  386),  con- 
tains no  provision  as  to  selling  or  conveying  such  property, 
except  by  way  of  mortgage.  By  the  sixth  section  it  appears 
that  a  wife  must  join  in  a  mortgage  of  the  homestead,  but 
nothing  is  said  as  to  any  other  conveyance,  and,  therefore, 
all  others  must  be  governed  by  the  general  law  rogulating 
conveyances  of  real  estate.  It  will  not  be  contended  that 
by  living  upon  a  tract  of  land  the  owner  will  lose  the  right 
to  alienate  it,  and  as  to  the  wife,  under  the  general  law  (R 
S.  269),  she  has  no  right  of  dower,  and  by  the  fourth  section 
of  this  act,  she  has  a  right  in  that  homestead  only  of  which 
the  husband  is  seized  at  the  time  of  his  death.  But,  if  it 
was  necessary  that  the  wife  of  Lester  Drake  should  join  in 
the  deed  to  defendant  in  error,  that  was  done,  and  the  instru- 
ment was  executed  and  acknowledged  in  the  manner 
required  by  section  six  of  the  act  In  Illinois,  the  stat- 
ute seems  to  require  an  express  waiver  of  the  exemption,  on 
the  i)art  of  both  husband  and  wife,  and  therefore  the  authori- 
ties in  that  State  are  not  in  point  Van  Zant  v.  Van  ZarU^ 
28  nL  636.  Again,  it  does  not  appear  that  Lester  Drake 
had  caused  the  word  ^'homestead"  to  be  entered  in  the 
Vol.  II.— 87 
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margin  of  the  record  of  his  title,  as  required  by  the  second 
section  of  the  act.  What  is  meant  by  the  record  of  title, 
whether  one  or  all  of  the  conveyances  that  make  out  the 
chain  is  not  pointed  out,  but  probably  a  reasonable  con- 
struction would  require  that  the  entry  should  be  made  in 
the  margin  of  the  record  of  the  deed,  by  which  the  claim- 
ant of  the  homestead  acquired  his  interest.  '  No  reason  is 
perceived  for  dispensing  with  this  entry,  which  was  mani- 
festly intended  to  give  notice  to  the  world  of  the  peculiar 
conditions  aflTecting  the  property.  We  have  no  difficulty 
in  saying  that  the  deed  was  properly  received  in  evidence^ 
and  as  it  contained  a  covenant  of  warranty,  the  grantor  was 
thereby  precluded  from  denying  that  he  had  the  estate 
which  he  assumed  to  convey.  Van  Rensselaer  v.  Kearney^ 
11  How.  297 ;  French  v.  apencer,  21  id.  228 ;  OoodtiUe  v. 
Bailey^  2  Cowper,  597. 

A  gmntor  can  never  be  allowed  to  set  up  a  prior  convey- 
ance made  by  himself  to  a  third  party,  in  order  to  defeat 
his  own  grant,  and  this  was  what  was  proposed  by  plain- 
tiffs in  error  upon  the  trial.  The  offer  to  show  by  parol  that 
Lester  Drake  was  to  remain  in  possession  of  the  premises 
for  one  year  after  the  grant,  was  opposed  to  the  statute 
(R.  S.  107),  the  ninth  section  of  which  declares  that  all  con- 
veyances of  real  estate,  and  of  any  interest  therein  duly  exe- 
cuted and  delivered,  shall  be  held  to  carry  with  them  the  right 
to  immediate  possession  of  the  premises  or  interest  conveyed, 
unless  a  future  day  for  the  possession  is  therein  specified. 
This  provision  accords  with  the  general  rule  by  which  a 
contract  or  agreement  becomes  effectual  from  its  date  if 
there  is  nothing  upon  the  face  of  it  to  indicate  that  the  par- 
ties intend  that  it  shall  take  effect  at  some  other  time. 
As  defined  by  the  legislature,  the  rule  certainly  requires 
that  the  intention  to  postpone  the  operation  of  the  deed  to  a 
future  day  shall  be  declared  in  the  instrument  itself.  As, 
therefore,  the  law  required  written  evidence  of  the  fact 
which  plaintiffs  in  error  were  seeking  to  prove,  oral  testi- 
mony could  not  be  received  to  establish  it.  2  Starkie's  Ev, 
753.    If  we  regard  the  testimony  offered  as  contradicting 


Digitized  by 


Google 


1876.]  Drake  et  al.  v.  Root.  t)91 

the  deed,  the  rule  is  the  same,  for  says  Mr.  Starkie  at  page 
7C7 :  ^*As  oral  evidence  is  inadmissible  either  as  a  substi- 
tute for  a  written  instrument  required  by  law,  or  to  give 
effect  and  operation  to  such  an  instrument  where  it  is  de* 
fective,  it  follows  a/ortioriy  that  it  is  not  admissible  to  co:v 
tradict  or  even  to  vary  any  instrument  to  which  an  exclu- 
sive operation  is  given  by  law,  whether  that  exclusive 
quality  result  from  a  peremptory  rule  of  law  or  from  pri- 
vate compact"  To  illustrate  the  rule  a  case  is  cited  from  S 
B.  &  G.  109,  WiUiams  v.  JoTieSy  where  two  persons  agreed 
to  enter  into  partnership  as  attorneys,  no  time  being  men- 
tioned, and  it  was  held  that  the  partnership  commenced 
from  the  time  of  the  agreement,  and  evidence  was  inadmissi- 
ble to  show  that  the  agreement  was  not  to  take  effect  until 
a  future  day.  It  will  be  observed  in  the  case  at  bar  that 
under  the  deed  as  written  the  grantee  was,  by  the  statute, 
invested  with  the  right  to  immediate  possession,  and  this 
effect  and  operation  of  the  deed  it  was  proposed  to  contra- 
dict by  parol.  That  this  could  not  be  done  appears  to  be 
clear  upon  principle  and  authority.  Oral  testimony  as  to 
the  existence  and  contents  of  the  bond  to  reconvey,  alleged 
to  have  been  given  at  the  time  of  the  execution  of  the  deed, 
was  of  course  incompetent  in  the  absence  of  evidence  to 
show  the  loss  or  destruction  of  the  instrument.  I  do  not 
find  that  the  bond  was  produced,  or  that  any  offer  was  made 
to  prove  that  it  was  executed,  to  be  followed  by  evidence  of 
its  loss  or  destruction,  according  to  the  usual  practice.  If 
any  such  bond  was  given,  and  by  its  terms  it  appears  that 
the  deed  was  intended  as  a  mortgage,  it  will  have  an  import- 
ant bearing  upon  the  case.  To  anticipate  a  defense  which 
may  possibly  exi^t  and  may  be  interposed  at  another  trial, 
it  may  be  well  to  remark  that  we  incline  to  the  opinion  that 
until  forfeiture  a  mortgage  should  be  regarded  as  a  security 
merely  which  confers  no  right  of  entry  upon  the  mortgagee. 
3  Wash.  Real  Property,  99  et  seq.  Attention  is  asked  to  the 
evidence  as  to  the  occupancy  of  Eugene  Drake  at  the  time  the 
•nit  was  commenced,  which  shows  that  he  was  a  member 
of  his  father's  fttmtly,  and  residing  with  them  upon  the 
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premises  in  controversy^  but  fails  to  disclose  that  he  was 
asserting  any  ownership  or  right  of  possession  in  the  land. 
The  fourth  section  of  the  act  governing  ejectments  (B.  S.  273) 
provides  that  the  action  shall  be  brought  against  the  actual 
occupant,  if  there  be  one,  but  this  does  not  refer  to  all  who 
may  reside  upon  the  premises.  A  farmer  may  employ  per-, 
sons  to  cultivate  the  soil,  and  a  manufacturer  may  have 
many  persons  employed  in  his  factory,  who  would  not  be 
occupants  in  the  sense  of  this  act  So  if  one  should  keep 
a  boarding-house  it  would  be  hard  to  say  that  all  occupants 
of  his  house  would  be  liable  in  ejectment  for  his  act  in  with- 
holding the  premises  a^inst  a  superior  title.  Chiniquy  v. 
Catholic  Bislwp  of  Chicago^  41  111.  148.  I  do  not  perceive 
that  Eugene  Drake,  residing  in  his  father's  family  and  not 
otherwise  occupying  the  premises,  could  be  subjected  to  the 
costs  of  this  suit,  but  as  t}ie  question  was  not  raised  in  the 
court  below,  we  should  give  little  attention  to  it  here  if  there 
was  no  greater  error  in  the  record.  A  party  who  allowB  a 
verdict  and  judgment  to  be  taken  against  him  without  ob- 
jection, the  only  effect  of  the  judgment  being  to  subject  him 
to  costs,  should  not  ask  to  be  relieved  in  this  court 

The  finding  of  the  jury  is  a  more  serious  matter,  for  by  the 
seventh  clause  of  the  twentieth  section  of  the  act  (B  S.  377), 
it  is  provided  that  the  verdict  shall  specify  the  estate  which 
shall  have  been  established  upon  the  trial  by  the  plaintiff, 
whether  in  fee  or  for  life,  or  a  term  of  years,  or  a  right  of 
possession  and  occupancy  only.  By  the  eighth  section,  the 
plaintiff  is  required  to  set  forth  the  estate  which  he  hath  in 
the  premises ;  and  by  the  twenty-third  section,  the  judg- 
ment is  to  be  given  according  to  the  verdict,  while  by 
the  twenty-fifth  section  the  judgment -.is  made  conclu- 
sive as  to  the  title  established  at  the  trial.  Thus,  in 
the  pleadings,  as  well  as  in  the  verdict  and  Judgment, 
the  estate  or  interest  of  the  plaintiff  in  the  property 
is  made  a  matter  of  substance,  which  is  not  upon  any 
account  to  be  overlooked  or  omitted.  In  this  declara- 
tion, we  have  three  counts,  in  the  first  of  which  the 
plaintiff  claimed  title  in  fee ;  in  the  second,  by  purchase 
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from  Lester  Drake,  and  in  the  third  by  parchase  and  by 
possession  and  occupation  under  the  laws  of  the  United 
States,  and  the  laws  of  the  Territory  of  Colorado,  and  the 
local  laws,  usages  and  customs  of  Lake  Gulch  district,  in 
which  said  lands  are  situated.  Inasmuch  as  one  may 
purchase  a  fee  or  a  life  estate,  or  any  other  interest  in  land, 
it  is  difficult  to  perceive  how  the  language  of  the  second 
count  can  be  interpreted  as  an  averment  of  title,  and  therefore 
that  count  may  be  disregarded.  It  is  true,  that  by  the  last 
clause  of  the  eighth  section,  if  he  claim  a  right  to  occupy  and 
possess  the  premises  under  local  law  or  otherwise,  the  plain- 
tiff must  state  whether  he  is  an  original  locator  or  purchaser, 
but  in  that  case,  the  character  of  purchaser  is  a  part  only 
of  the  statement  of  bis  right,  and  not  the  whole  of  it  He 
holds  by  force  of  territorial  or  local  law  and  usage,  whether 
he  is  an  original  locator,  or  purchaser  from  some  other  loca- 
tor, and  the  statute  requires  that  he  shall  add  to  the  descrip- 
tion of  his  general  right  to  occupy  and  possess  the  premises, 
a  statement  showing  whether  he  is  the  locator  or  purchaser. 
If,  however,  we  take  into  view  the  first  and  third  counts 
only,  they  differ  as  to  the  title,  and  whether  the  jury 
intended  to  say  that  defendant  in  error  owned  in  fee  as 
averred  in  the  first  count,  or  that  he  had  a  right  to  occupy 
and  possess  as  averred  in  the  third  count,  we  are  utterly 
unable  to  say.  If  there  was  but  one  count  in  the  declara- 
tion; the  finding  would  manifestly  refer  to  that,  and  when 
the  verdict  is  that  the  plaintiff  is  the  owner  of  the  premises 
without  mora,  it  has  been  said  that  it  will  be  interpreted  as 
meaning  that  he  is  the  owner  in  fee.  HadlocJc  v.  Hadlock^ 
22  HI.  884.  But  here  the  finding  is  that  defendant  in  error 
is  owner  as  averred  in  the  declaration,  and  it  must  be 
applied  to  one  or  the  other  of  the  counts,  to  make  it  effect- 
ual. To  say  that  it  means  both  counts  as  in  some  forms  of 
action,  we  say  that  a  verdict  for  the  plaintiff  establishes  the 
truth  of  all  that  is  charged  in  the  declaration,  involves  the 
absurdity  of  supposing  that  the  jury  intended  to  find  a  fee 
together  with  a  less  estate  in  the  same  x)erson.  A  little  care 
on  tlie  part  of  counsel  will  secure  verdicts  in  due  form,  and 
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according  to  the  statute,  and  that  result  cannot  be  obtained 
by  straining  language  beyond  its  ordinary  meaning,  or 
inventing  rules  of  construction  in  support  of  defective 
verdicts. 

The  judgment  of  the  district  court  will  be  reversed  with 
costs,  and  the  cause  remanded  for  a  new  trial.  Reversed. 

HoHiSTKAD  WTI.I.  PA88  BT  DsRD  111  the  Ordinary  form,  executed  by  the  hnsbaQd  and 
wife,  without  any  waiver  of  the  homestead  right:   Wells  v.  Camwood,  8  Colo.  408. 

X>XBD  WITHOUT  Resbbvatiok  fassbs  fUoHT  TO  lioiKoiATK  PoasBsaioN':  Omoka  A  O, 
8.AR.OO,  V.  Tabor,  13  Colo.  50. 


Jensen  et  aL  t.  Bbown. 

Mbchavicb'  likn  —  vihere  materidU  are  furnished  to  ths  huUdet,  A  nab-conp 
tractor  cannot  maintain  a  lien  for  materials  by  Mm  famished  and  ased  in 
a  bnilding  under  the  act  of  1872,  relating  to  mechanics'  liens  (9th  Bess. 
147),  unless  at  the  date  of  notice  to  the  owner  of  the  bnilding  of  hto  lien 
there  was  something  due,  or  to  grow  due,  f  rqm  sueh  owner  to  the  opQlraetors 
for  erecting  and  constructing  such  building. 

Of  thd  pUad%iig%  in  such  case.  Where  it  did  not  appear  In  the  petition  or 
evidence  that  any  thing  was  due,  or  to  grow  due,  from  the  owner  of  the 
building  to  the  contractor,  the  petition  was  properly  dismissed. 

Error  to  Probate  Courts  Arapahoe  Chwnty. 

The  petitioners  (plaintiffs  in  error)  alleged  that  they  sold- 
certain  nails,  locks,  and  other  materials,  to  one  Joseph 
Wood,  to  be  used,  and  which  were  used  in  the  erection  and 
construction  of  a  bnilding  in  the  city  of  Denver,  whichn¥a8 
owned  by  the  defendant ;  that  Wood  contracted  with 
defendant  to  erect  said  building,  and  that  the  defendant 
knew  that  the  materials  were  so  used^  Other  facts  necessary 
to  establish  a  lien,  as  that  notice  was  served  upon  the 
defendant  as  required  by  the  statute,  the  amount  due,  and 
the  like,  were  alleged  in  the  petition,  but  it  was  not  alleged 
that  any  sum  of  money  was  due,  or  to  grow  due  from  the 
defendant  to  the  said  Wood,  at  the  date  of  notice,  or  at  any 
time. 

The  defendant  answered,  and  evidence  was  taken  before 
a  referee,  who  reported  that  there  was  dae  to  complainants, 
for  principal  and  interest,  $122.66.      Upon  the  hearing  in 
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the  probate  court,  the  petition  was  dismissed,  and  the 
petitioners  sued  out  this  writ  of  error.  The  suffici- 
ency of  the  notice  to  defendant  was  discussed  in  argument, 
but  as  it  is  not  noticed  in  the  opinion,  the  evidence  on  that 
point  is  omitted. 

Mr,  W.  S.  Deoxeb,  for  plaintiffs  in  error. 

Messrs.  Satbb,  Wright  and  Butleb,  for  defendant  in 
error. 

Bbazee,  J.  The  question  presented  by  this  case  is 
whether  a  material-man,  under  the  statute  of  Colorado, 
approved  February  9th,  A.  D.  1872,  furnishing  material  to 
a  contractor,  has  a  lien  upon  the  building  in  respect  to 
which  the  contract  is  made,  and  material  furnished. 

The  first  section  of  said  act  prescribes  that  "all  arti- 
sans, mechanics,  and  others,  who  shall  perform  work  or 
labor,  or  furnish  materials  to  the  amount  of  $26,  or  more, 
for  the  construction  or  repairing  of  any  building,  or  other 
superstructure,  shall  have  and  may  claim  and  hold  a  lien 
upon  such  building  or  superstructure  for  the  amount  and 
value  of  the  work  and  labor  so  performed,  or  materials 
furnished  by  each,  respectively." 

The  proviso  to  the  second  section  of  the  act  enacts  : 
"  That  when  such  lien  is  claimed  by  a  sub-contractor, 
journeyman,  or  any  other  person  than  a  contractor  per- 
j&)rming  work  or  labor,  or  furnishing  materials,  the  state- 
ment shall  be  filed  within  twenty  days  after  the  time  when 
the  last  work  or  labor  was  performed,  or  the  last  materials 
furnished,'*  etc. 

The  third  section  gives  to  those  who  shall  perform  work 
or  labor  or  furnish  materials  to  the  construction  or  repair 
of  any  railroad,  tramway,  to  all  road,  canal,  water  ditch, 
flume,  aqueduct  or  reservoir,  a  lien. 

The  fourth  section  gives  to  miners,  laborers  and  others 
a  lien  upon  the  mine,  lode  or  other  deposit  for  the  value 
of  the  work  performed  thereon,  or  materials  furnished 
therefor. 
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The  fifth  section  gives  to  laborers  who  shall  perform  work 
or  labor  upon  building  lots  in  cities  or  towns  in  improving 
the  sanie,  a  lien. 

The  sixth  section  of  the  act  expressly  gives  to  every  sub- 
contractor, journeyman  or  laborer  performing  work  or  fur- 
nishing materials,  a  lien  upon  a  sui)erstruoture  or  other 
property ;  and  if  money  be  due,  or  is  to  become  due  under 
the  contract  from  the  owner,  upon  the  service  of  notice  of 
claim  of  lien  the  owner  may  withhold  a  sufficient  amount 
to  satisfy  the  lien  claimed,  until  the  validity  of  the  claim 
be  established,  and  if  established,  the  amount  is  made  a 
valid  set-off  pro  tanto  in  favor  of  the  owner  against  the 
contractor.  And  after  notice  to  the  owner  of  the  claim, 
etc,  in  case  he  fails  to  comply  with  the  provisions  of  this 
section,  a  personal  action  is  given  to  the  lienor  against  the 
owner. 

There  is  no  provision  in  the  constitution  of  the  United 
States,  nor  in  the  organic  act,  which  precludes  the  legisla- 
te are  of  the  Territory  of  Colorado  from  declaring  a  statutory 
lien  in  respect  to  future  contracts  in  favor  of  the  contractor, 
bub-contractor  or  laborer  upon  the  building  and  premises 
of  the  owner  for  whose  benefit  services  have  been  per- 
formed or  materials  furnished  in  erecting  his  building. 

The  act  of  1872  was  in  force  when  the  original  contract 
In  question  was  made.  Every  contract  is  presumed  to  have 
been  entered  into  and  executed  with  reference  to  existing 
laws,  and  subject  to  such  modification  in  respect  to  the 
remedies  of  the  parties  as  may  result  from  subsequent 
legislation,  if  free  from  constitutional  objection.  The 
statute  in  question  is  free  from  such  objection,  as  we  think, 
under  the  construction  which  we  apply  to  it. 

That  it  was  the  intention  of  the  legislature  to  give  a  lien, 
to  some  extent,  by  the  act  under  consideration,  upon  a 
compliance  with  its  provisions,  to  all  artisans,  mechanics 
and  others,  who  should  perform  work  or  labor,  or  furnish 
materials  to  the  amount  of  $26  or  more,  for  the  construc- 
tion of  any  building  upon  such  building  for  the  value  of 
the  work  performer*  or  materials  furnished,  is  quite  clear. 
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The  extent  to  which  sach  liens  may  attach  is  a  question 
more  difficult  to  answer.  Such  construction  should  be  given 
to  this  act  as  will  be  just  and  equitable  to  all  parties,  and 
we  regard  it  as  susceptible  of  such  construction.  It  would 
be  unjust  to  the  owner  to  give  such  a  construction  as  would, 
under  any  circumstances,  compel  him,  if  acting  in  good 
faith,  to  pay  more  than  the  price  contracted  by  him  to  be 
paid  for  the  erection  of  the  building,  and  we,  therefore,  hold 
that  the  rights  of  sub-contractors,  mechanics,  laborers  and 
material-men  must  be  determined  and  controlled  in  respect 
to  the  aggregate  amount  which  the  owner  may  be  obli- 
gated to  pay  for  the  building  by  the  terms  of  the  original 
contract  between  the  owner  and  original  contractor. 

All  such  persons  are  presumed  to  have  notice  of  the  exist- 
ence of  such  contract,  a  general  knowledge  of  its  terms,  and 
the  rights  and  obligations  of  the  parties  thereto,  and  to 
have  taken  sub-contracts,  contributed  labor  and  materials 
in  furtherance  of  the  work,  in  strict  subordination  to  such 
terms,  relative  rights  and  obligations  in  respect  to  the 
amount  which  the  owner  may  be  required  to  pay  under  his 
contract.  Henley  v.  Wadsworth.  38  Cal.  361.  The  language 
of  some  of  the  sections  preceding  the  sixth  section  of  the 
act  under  consideration  is  so  broad,  that,  if  taken  alone,  it 
would  give  a  lien  to  sub-contractors,  and  persons  contribu- 
ting labor  and  materials,  for  the  full  amount  due  them 
respectively  from  the  contractor,  without  regard  to  payment 
in  good  faith,  without  notice  of  lien,  of  the  full  contract 
price  by  the  owner  to  the  original  contractor.  Such  a  con- 
struction might,  in  many  cases,  work  manifest  injustice  to 
the  owner  by  compelling  him  to  pay,  for  the  erection  of  a 
buildiug,  an  amount  far  exceeding  the  contract  price,  and 
far  exceeding  the  value  of  the  building,  and  might,  in  this 
respect,  leave  the  statute  open  to  the  objection  of  impairing 
the  obligation  of  contracts.  We,  however,  do  not  think 
such  to  be  the  true  construction  of  the  statute  under  con- 
sideration ;  but  construing  the  sixth  section  of  the  act  with 
the  preceding  sections,  we  hold  the  act  to  give  a  lien,  when 
its  provisions  are  complied  with,  to  the  sub-contractor  and 
Vol,  11.-88 
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persons  farDishing  labor  and  materials  for  the  value  thereof, 
bnt  not  in  amount  exceeding  the  balance  due,  at  the  time  of 
notice,  from  the  owner  to  the  original  contractor;  and  in 
case  the  owner  fraudulently  fails  to  comply  with  the  provis- 
ions of  the  sixth  section  of  the  act  on  his  part,  i.  «.,  fails  to 
withhold  from  the  original  contractor  the  balance  due  him, 
or  an  amount  snfficient  to  satisfy  the  established  claim  of 
the  lienor,  gives  the  lienor  a  right  of  action  against*  the 
owner  for.  the  amount  of  the  established  claim. 

This  we  consider  to  be  a  fair  construction  of  the  statute, 
as  we  glean  its  intent  from  the  whole  act,  and  believe  it  to 
be  just  and  equitable.  Under  this  construction  the  own?r 
will  be  protected  from  paying  more  than  the  contract  price. 
Unless  he  pays  the  contractor  in  full  after  notice,  the  laborer 
and  material- men  may  protect  their  interests  and  no  injus- 
tice be  done  to  the  contractor. 

In  the  case  at  bar  we  find  the  allegation  to  be  that  the 
materials  furnished  by  the  complainants,  for  the  value  of 
which  a  lien  is  claimed,  were  furnished  to  the  contractor  at 
his  request.  The  petition  does  not  allege,  the  evidence 
does  not  show,  nor  does  the  referee  find,  that  any  thing  was 
due  from  the  owner  to  the  original  contractor,  at  the  time 
of  service  of  notice  of  claim  of  lien. 

Under  the  statute  with  this  state  of  pleadings,  proofs  and 
facts,  no  lien  ever  did  attach  or  could  have  attached  in  the 
premises. 

The  petition  was,  therefore,  properly  dismissed.  Judg- 
ment affirmed  with  costs.  Affirmed. 

Writ  op  Error.  -Jurisdiction  given  by  the  common  law:   Vance  v.  BodttoetU  8  Colo.  244. 

MifiCBANTc'B  Iai:x:  Mclntlre  v.  Harnes,  4  Colo.  288;  Opleyv.  8cherer,6  Colo.  M8;  JTabor  t. 
Amutrong,  9  Colo.  290;  Greet  u  A  St.  A  *  P.  R.  R.  Co.  v.  ifair/*,  12  Colo.  229;  Cannon  v.  WiUtamat 
U  Colo.  21.  ^ 


Thatcher  v.  Kaucher. 

Error  —  in  receiving  evidence  tohich  does  not  mislead  the  jury.  In  an  action 
of  trover,  eyidence  of  the  value  of  the  goods  several  months  before  th« 
alleged  conversion  was  first  offered  and  received,  and  afterward  other  evi- 
dence as  to  sach  value  at  the  time  of  the  alleged  conversion  was  given,  bj 
which  the  jury  were  governed. 

Gemble,  that  in  receiving  the  first  evidence  of  value  there  was  no  error  whicb 
can  be  ground  of  reversal. 
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EviDEzrCB  — a«  to  vakts-^hnmoUdge  of  witMsg,  Upon  the  qaestion  of  value 
a  wltnees  who  haa  made  inqairj  in  tlie  market  where  the  conversion  took 
place,  as  to  the  value  of  sach  goods  In  that  market,  may  be  asked  to  state  it. 

A$  to  agency  —  irUervimo  between  principal  and  agent.  In  trover,  for  goods 
alleged  to  have  been  sold  to  the  defendant,  without  antLoritj  from  the 
plaintiff,  b/  one  In  whose  care  thej  had  been  left,  the  plaintiff  maj  show 
what  instmctions  he  gave  to  his  agent  at  the  time  the  goods  were  com* 
mitted  to  the  care  of  the  latter. 

Tbovxb — what  ehaU  be  a  defense.  In  such  action  evidence  tending  to  prove 
that  the  agent  sold  some  of  the  goods  to  others,  claiming  them  as  his  own, 
Is  no  defense^the  question  being  whether  he  had  authority  from  the  plain* 
tiff  to  sell. 

Prikcipal  and  Agbnt — authorUy  of  agent  to  $eU  gooda.  Where  one  was  left 
In  charge  of  a  large  quantity  of  goods,  with  instructioDa  to  sell  so  much 
thereof  as  should  be  necessary  to  pay  the  agent's  board ;  eemble,  that  the 
agent  had  no  authority  to  sell  the  whole  quantity  en  mosw,  and  that,  upon 
sale  thereof  in  that  way,  the  owner  may  maintain  trover  against  the  pur- 
chaser. 

Instbuctioks  —  should  be  confined  to  matters  in  issue.  The  court  cannot  be 
required  to  eharge  the  Jury  upon  matters  which  are  not  presented  in  the 
evidence.  ^ 

Appeal /ra77i  District  Courty  Arapahoe  County. 

Declaration  in  trover  to  recover  the  value  of  45  pack- 
ages or  barrels  of  bourbon  whisky,  alleged  to  be  worth 
$8,600.  Plea :  Not  guilty.  At  the  trial  the  plaintiff  gave 
evidence  tending  to  prove  that  he  stored  a  quantity  of 
whisky  in  a  building  in  Denver,  and  left  it  in  charge  of  one 
Minch,  with  instructions  to  unbung  the  barrels  daily,  and 
to  move  them  to  and  fro  for  the  purpose  of  improving  them. 
That  Minch  being  without  means,  the  plaintiff  gave  him  the 
privilege  to  sell  enough  of  the  whisky  to  pay  his  board  ; 
that  no  other  or  further  authority  was  given  to  Minch;  that 
the  whisky  was  so  left  in  care  of  Minch  on  the  34th  of 
December,  1872,  and  that  in  March,  1878,  Minch  sold  to 
the  defendant  45  barrels  of  the  whisky,  which  defendant 
removed  to  a  commission  house,  and  sold  at  prices  ranging 
from  $1.50  to  $9.00  per  gallon.  There  was  much  evidence 
as  to  the  value  of  the  whisky.  The  plaintiff  himself  was 
the  first  witness,  and  before  any  evidence  was  given  as  to 
the  date  of  the  alleged  converaion,  plaintiff's  counsel  asked 
the  following  quesUon : 
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"  State  what  means  of  knowledge  you  had  for  knowing 
the  value  of  such  liquor  at  this  point  at  the  time  you  left 
the  liquor  r' 

Defendant  objected  that  the  time  specified  did  not  appear 
to  be  the  date  of  conversion.  The  objection  was  overruled, 
and  the  witness  answered  that  he  had  inquired  of  dealers 
as  to  the  prices  of  such  liquors. 

Plaintiff's  counsel  then  asked  the  following  question : 

"Did,  or  did  not  these  men  at  that  time,  after  your  telling 
them  the  quality  and  character  of  this  liquor,  fix  a  market 
value  for  it  ?  *'  Upon  objection  the  couit  ruled  the  question 
improper  and  said :  ^'I  think  that  if i  by  inquiry  in  this 
market,  he  ascertained  the  rate  at  which  whiskies  were  sell- 
ing at  that  time,  he  can  state  it."  Thereupon  the  witness 
stated,  apparently  in  answer  to  the  question  as  proposed  by 
the  court,  "I  did  by  inquiry;  the  market  rate  at  which 
whiskies  were  selling  at  that  time  was  $1.75  per  gallon." 
Another  witness,  Mr.  Mahar,  the  commission  merchant  who 
sold  the  whisky  for  defendant,  was  asked  to  state  what 
it  was  worth  by  the  gallon  or  by  barrel  in  the  market  I  To 
this  defendant's  counsel  objected  generally,  and  the  court 
overruled  the  objection.  The  witness  answered  that  he  sold 
the  whisky  for  $1.50  to  $2  the  gallon.  The  plaintiff  called 
Joseph  Bloom,  and  inquired  of  him  what  authority  he,  the 
plaintiff,  gave  to  Minch,  ontheday  the  plaintiff  left  Denver! 
To  this  the  defendant  objected  generally,  and  the  objection 
was  overruled.  The  witness  answered  that  Minch  was 
instructed  to  sell  no  more  than  to  pay  his  board,  and  to 
take  care  of  the  whisky.  Other  witnesses  were  asked  to 
state  the  value  of  the  whisky  per  gallon,  to  which  the 
defendant  entered  a  general  objection,  without  specifying 
any  ground  therefor,  and  the  court  overruled  the  objection. 
Various  sums  ranging  from  $1.25  to  $2  per  gallon  were 
given  as  the  value  of  the  whisky.  It  was  also  in  evidence 
that  the  plaintiff  left  Denver  about  the  24th  of  December, 
1872,  and  was  absent  at  the  time  the  defendant  removed  the 
whisky  from  the  house  at  which  it  had  been  placed,  to  the 
commission  Jiouse  of  Mr.  Mahar,  which  was  in  March,  1873L 
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It  did  not  appear  thai  the  defendant  had  any  knowledge  of 
the  instructions  given  by  plaintiff  to  Minch,  or  of  the  man- 
ner in  which  he  had  been  left  in  charge  of  the  goods.  Sev- 
eral persons  called  by  defendant,  testified  that  Minch  sold 
by  quantities,  large  and  small,  daring  the  months  of  Janu- 
ary, February  and  March,  1878,  and  that  he  appeared  to  be 
keeping  the  house  open  for  business  during  those  months. 

Upon  motion  of*  the  plaintiff,  the  court  directed  the  jury 
to  disregard  all  the  testimony  so  given  on  the  part  of  the 
defendant.  The  defendant  presented  to  the  court  a  number 
of  prayers  for  instructions,  which  were  in  substance :  That 
if  they  believed,  from  the  evidence,  that  the  goods  were  left 
in  a  way,  and  at  a  place  exhibiting  an  apparent  purpose  of 
sale,  the  plaintiff  would  be  bound  by  a  sale  made  by  the 
person  in  chaige,  in  the  ordinary  course  of  trade,  to  a  bona 
fide  purchaser,  without  notice  of  the  relation  existing 
between  the  principal  and  the  agent. 

The  defendant  also  asked  the  court  to  charge  as  follows : 
"If  the  jury  believe,  from  the  evidence,  that  the  plaintiff 
departed,  leaving  the  property  in  question,  together  with 
other  goods,  all  in  the  same  store,  in  the  possession  of  said 
Joseph  Minch,  with  instructions  to  sell  a  sufficient  quantity 
thereof  to  pay  or  .defray  expenses,  but  leaving  the  amount 
of  such  expenses  undetermined,  the  defendant  was  not 
bound  to  know  or  make  inquiry  as  to  such  expenses,  or 
whether  the  said  Joseph  Minch  was  selling  more  of  said 
goods  than  was  sufficient  to  defray  the  same,  but  under  such 
instructions  the  said  Joseph  Minch  had  a  discretionary 
power,  so  far  as  third  persons  are  concerned,  to  sell,  in  the 
usual  course  of  trade,  any  and  all  of  said  stock  of  goods, 
and  the  plaintiff  would  be  bound  by  such  sale  or  sales." 

All  the  prayers  of  the  defendant  were  refused  by  the 
court,  and  the  defendant  excepted. 

The  jury  found  for  the  plaintiff  in  the  sum  of  |2,710.40 
damages,  which  appeared  to  be  within  the  value  of  the 
goods,  at  the  time  of  the  alleged  conversion,  as  given  by  the 
witnesses.  The  plaintiff  had  judgment  and  the  defendant 
appealed. 
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Mr.  H.  B.  HuKT  and  Mr.  B.  M.  HuoheSi  for  appellant. 

Mr.  J.  Q.  Chaelbs  and  Mr.  A.  C.  Phelps^  for  appellee. 

StonB)  J.  The  first,  second,  third  and  fourth  assign- 
ments of  error  relate  to  the  admission  of  certain  evidence 
oflfeFed  hy  the  plaintiff,  under  objection  by  the  defendant, 
and  the  fifth  to  the  rejection  of  certain  evidence  offered  by 
the  defendant. 

We  are  of  the  opinion  that  the  evidence  received  by  the 
court  was  properly  admitted,  and  that  rejected,  properly 
rejected. 

The  seventh  and  eighth  assignments  relate  to  the  with- 
drawing from  the  consideration  of  the  jury  the  evidence 
introduced  on  the  part  of  the  defendant,  and  the  instruo* 
tions  of  the  cpurt  directing  the  jury  to  disregard  it  If  the 
evidence  withdrawn  tended  to  establish  any  valid  defense  to 
the  action,  it  was  error  to  withdraw  it  from  the  considera- 
tion of  the  jury  ;  but  if  such  was  not  its  tendency,  then 
there  is  no  error  in  withdrawing  it,  and  instructing  the  jury 
to  disregard  it.  We  are  unable  to  see  any  tendency  in  the 
evidence  withdrawn,  to  establish  any  defense  to  the  action  ; 
admit  it^  and  it  does  not  show  any  authority  in  Minch  to 
sell  the  whisky,  and  it  was  therefore  properly  withdrawn, 
and  the  jury  properly  instructed  to  disregard  it. 

The  ninth  assignment  relates  to  the  refusal  of  the  court 
to  give  the  instructions  requested. 

The  instructions  asked  presuppose  that  there  is  some 
evidence  before  the  jury  which  they  have  a  right  to  con- 
sider. If  there  is  no  evidence  for  the  jury  to  consider, 
instructions  ought  always  to  be  withheld.  Correct  instruc* 
tions,  if  applicable  to  the  case,  the  court,  as  a  general 
rule,  is  required  to  give,  unless  the  same  are  in  sub- 
stance and  effect  embodied  in  those  previously  given  by 
the  court  to  the  jury  ;  but  the  court  is  never  required  by 
law  to  give  an  instruction  to  the  jury,  which  is  not  applica- 
ble to  the  case,  even  though  it  be  correct  as  an  abstract 
principle  or  rule  of  law,  and  no  prayer  for  instructions  can 
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be  regarded  as  applicable  to  the  case  when  it  is  whollj* 
unsnpported  by  the  evidence  introduced  to  the  jury.  Where 
there  is  no  legal  evidence  of  any  kind  to  support  the  theory 
embodied  in  a  prayer  for  instructions,  whether  presented  by 
the  plaintiff  or  the  defendant,  the  instruction  should  always 
be  refused,  and  such  a  ruling  can  never  become  a  good 
cause  for  reversing  the  judgment. 

It  is  clearly  error  in  a  court  to  charge  a  jury  upon  a  sup 
posed  or  conjectural  state  of  facts  of  which  no  evidence  has 
been  oifered,  as  the  instruction  presupposes  that  there  is 
some  evidence  before  the  jury  which  they  think  sufllcient  to 
establish  the  fact  hypothetically  assumed  in  that  way  by 
the  court,  and  if  there  is  no  evidence  which  they  have  a 
right  to  consider,  then  the  charge  does  not  aid  them  in 
coming  to  a  correct  conclusion,  but  its  tendency  is  to  embar- 
rass and  mislead  them,  as  it  may  induce  them  to  indulge  in 
conjectures,  instead  of  weighing  the  testimony.  When  a 
prayer  for  instruction  is  presented  to  the  court,  and  there 
IB  no  evidence  upon  the  subject  in  the  case  for  the  consid- 
eration of  the  jury,  it  ought  always  to  be  withheld.  The 
true  rule,  if  there  be  no  evidence  to  support  the  theory  of 
fact  assumed  in  the  prayer,  is  to  reject  it,  as  it  is  error  to 
leave  a  question  to  a  jury  in  respect  to  which  there  is  no 
evidence.    Insurance  Company  v.  Baring^  20  Wall.  161. 

We  find  no  error  in  the  record,  and  that  the  motion  for  a 
new  trial  was  properly  refused.  Judffment  c^^med. 

Cox vsmiTON'  —  KvTDKNrR  OF  Valfx.  —  In  trover  evidence  of  the  valae  of  tbe  goo<Is,  both 
before  aod  after  the  cun ventioii,  la  properly  admitted  to  fix  the  amount  of  damages:  Thatcher 
V.  Kauehert  131  U.  S.  App.  cxlvt.,  affirming  the  Judgment  In  the  principal  c 


PcKflOK'  AmnuiN'o  TO  BB  AoBNT  CAiTSfOT  BIND  PRINCIPAL  by  Sale  of  perBOH*!  property* 
vnlem  he  Is  either  uuthortzed  to  make  the  sale,  or  held  out  to  the  public,  by  the  principal,  to 
bare  such  authority:  Thatcher  v.  Kaneher,  ISl  U.  A.  App.  cxlvL,  aOlrming  tbe  Judgment  In  the 
principal  case. 


City  of  Central  v.  Brown. 

Pleading.  Agency  of  mayob  and  clbrk  — city  wabrantb.  Where  the 
mayor  and  city  clerk  signed  and  issued  warrants  on  behalf  of  the  ciij, 
upon  which  the  city  was  sued,  and  a  plea  verified,  by  affidavit,  denied  the 
execation  of  the  warrants ;  such  plea  put  in  issue  the  signatures  of  the 
mayor  and  city  clerk,  and  also  their  authority  to  issue  such  warrants  ai 
agents  of  the  city. 
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EyiDBNCB.  In  this  case  it  was  not  shown  that  the  mayor  and  derk  had 
authority  from  the  city  to  iasae  the  warrants  saed  npon,  or  that  any  allow- 
ance had  been  made  by  the  city  council  to  the  plaintiff  for  his  services 

ffeldt  that  the  warrants  were  improperly  reoeired  in  evidence. 

Brror  to  District  Courts  OiVpin  Couviy. 

Suit  in  assumpsit ;  attached  to  the  declaratioii  as  a  part 
of  the  account  sued  on  were  14  (so-called)  city  warrants,  of 
which  only  two  were  specially  declared  on. 

With  others,  there  was  filed  a  plea  which  averred  that 
said  14  warrants  constituted  the  whole  grounds  of  the  plain- 
tiff's action,  and  denied  their  execution ;  which  plea  was 
verified  by  the  affidavit  of  the  mayor  of  said  city. 

Upon  the  trial  below,  there  was  no  other  indebtedness 
shown  in  evidence  by  the  plaintiff  than  that  which  was  evi- 
denced by  said  warrants. 

Mr,  A.  P.  Hereford,  for  plaintiff  in  error. 

Mr.  Q-.  B.  Reed,  for  defendant  in  error. 

Hallett,  C.  J.  This  suit  was  brought  upon  certain  war- 
rants issued  to  appellee  by  the  mayor  and  clerk  of  the  city, 
or  by  persons  who  were  acting  as  such  officers,  in  payment 
for  services  rendered  by  appellee  as  marshal  of  the  city.  It 
appears  that  during  the  time  in  which  the  services  were  ren- 
dered, two  bodies  claimed  to  have  and  exercise  the  corporate 
powers  of  the  city,  and  each  had  a  clerk  and  marshal,  and 
perhaps  other  officers.  The  warrants  in  question  were 
signed  by  the  mayor,  as  to  whom  there  was  no  dispute,  and 
by  the  clerk  of  one  of  the  councils,  and  attested  by  the  seal 
of  the  city  ;  but  there  is  no  evidence  in  the  record  as  to  the 
autJiority  of  these  officers  to  execute  such  instruments,  or 
of  any  allowance  to  appellee  made  by  either  of  the  councils. 
The  execution  of  the  warrants  was  denied  by  plea  verified 
by  affidavit,  as  provided  in  section  14  of  the  practice  act 
(R.  S.  606),  which  was  sufficient  to  put  in  issue  not  only  the 
signature  of  the  officers,  but  their  authority  to  issue  such 
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paper  on  behalf  of  the  city.  Dwight  v.  NeweUy  15  111.  333 ; 
Dddhay  v.  Clementj  2  Scam.  675.  Assuming  that  the 
mayor  and  clerk  were  rightfully  in  office,  they  were  agents 
of  the  city  only,  whose  authority,  when  denied  in  the  man- 
ner prescribed  by  statute,  must  be  proved.  Tlie  power  to 
appropriate  money  and  provide  for  paying  the  debts  of  the 
City,  and  also  to  fix  the  compensation  of  officers,  is  by  the 
charter  vested  in  the  council.  3  Sess.  244-6.  And  it  was 
not  shown  that  appellee's  demand  had  ever  been  recognized 
by  either  of  the  bodies  claiming  the  right  to  represent  the 
city.  It  is  quite  true  that  warrants  issued  by  officers  having 
general  authority  to  execute  such  instruments,  are  prima 
facie  evidence  of  the  indebtedness  of  the  corporation  (Dil- 
lon's  Corporations,  §  411) ;  but  this  is  only  true  when  the 
anthority  of  the  officers  is  not  directly  denied.  In  the  case 
at  bar  there  was  nothing  to  show  that  the  mayor  and  clerk 
had  authority  from  the  city  to  issue  such  paper  in  any  case 
whatever,  or  that  any  allowance  had  been  made  to  appellee 
for  his  services,  and,  therefore,  the  warrants  were  improperly 
received  in  evidence.  The  judgment  of  the  district  court  is 
reversed  with  costs,  and  the  cause  is  remanded  for  a  new 
trial.  Jieversed. 

Party  wihhixo  to  dkxv  ExEcrTmx  ok  Wmittkn  Inktritmknt  Hhould  flle  a  verifle4 
plea:  Otntral  City  v.  Wttcfxcci,  S  Colo.  56»;  Jhirkiiton  v.  lintMlkrr,  10  Colo.  fi09. 


Thb  People  v.  Mbllob  et  al. 

RBOO0X1SAHOI  OF  BAIL— d^tfc^  in  prooeeding9of  juitice  of  the  peace.  Jostioet 
of  ibe  peace  have  Jarifidletion  to  inquire  into  the  truth  or  probabilit7  of  a 
charge  of  burglary,  and  to  hold  persons  to  bail  to  answer  to  snch  charge 
upon  an  affidavit  in  which  the  offense  is  wrongly  or  defectivelj  stated. 

Error— <Aal  worke  no  if^ry,  in  a  proceeding  by  edre  faeiae  upon  a  recogni* 
zanoe  of  baU,  in  the  name  of  the  people,  whether  the  suit  stands  to  the 
uae  ol  the  county,  and  is  so  entitled,  is  a  matter  of  no  consequence  to  the 
defendanta. 

EUbcognizakob  of  bail  -^form  of.  A  bond  to  the  people  in  the  usual  form, 
signed  by  the  parties,  and  approred  by  two  justices  of  the  peace,  is  a  suffl 
dent  lecQgnixance  of  bail  under  the  statute  (R.  S.  250). 

pRAoncB — Judgment,  where  some  of  the  defendants  are  served  and  others  not 
9eroed,  In  a  proceeding  by  scire  facias  upon  a  recognizance  of  bail,  with- 
out service  upon  all  the  defendants,  judgment  may  >e  taken  against  those 
who  have  been  dnly  served  with  process. 

Vol.  n.— 89 
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JSrror  to  District  Courts  QUpin  CoUTity. 

The  affidavit  on  which  the  proceeding  was  founded  was 
as  follows: 

Tekbitory  of  Colorado,  )  . 
County  of  Gilpin.  J  • 
B.  T.  Wella^  being  first  duly  sworn,  upon  oath,  says,  that 
on  the  morning  of  the  8th  day  of  January,  A.  D.  1870,"  the 
crime  of  burglary  was  attempted  to  be  committed  at  the 
Smith  &  Parmelee  Quartz  Mill,  in  the  county  of  Gilpin  and 
Territory  aforesaid,  by  breaking  into  the  mill  of  said  com- 
pany, and  attempting  to  break  into  the  amalgam  room  of 
said  company,  and  by  firing  a  pistol  at  the  person  of  John 
Prick,  and  that  he  has  just  reason  to  believe  and  does  be- 
lieve that  James  Peehan  and  Joseph  Cook  are  guilty  of 
said  crime  of  burglary,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  people  of  the  TeiTitory  of  Colorado. 

B.  T,  Wells. 

The  recognizance  as  set  out  in  the  scire  facias  was  in  the 
following  form : 

Know  all  men  by  these  presents  that  we,  Joseph  Cook  and 
of  the  county  of  Gilpin,  in  the  Territory  of  Colorado, 
are  held  and  firmly  bound  unto  the  people  of  the  Territory 
of  Colorado,  in  the  full  and  penal  .sum  of  $500,  lawful 
money  of  the  United  States,  for  the  payment  of  which,  well 
and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  execu- 
tors, administrators  or  assigns,  firmly  by  these  presents, 
signed  with  our  hands,  sealed  with  our  seals,  and  dated  this 
8th  day  of  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy. 

The  conditions  of  the  foregoing  obligation  are  such  that 
whereas  the  above  bounden  Joseph  Cook  was  arrested, 
and  brought  before  George  B.  Backus  and  Samuel  H. 
Bradley,  two  justices  of  the  peace,  in  and  for  the  county 
of  Gilpin,  aforesaid,  on   the  8th  day  of  January,  A.  D. 
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1870,  for  examination  on  the  charge  of  burglary,  and 
whereas,  after  an  examination  before  the  said  George  B. 
Backus  and  Samuel  H.  Bradley,  justices  of  the  peace,  as 
aforesaid,  the  said  Joseph  Cook  was  recognized,  and 
required  to  give  bail  in  the  sura  of  $500,  to  secure  his 
appearance  at  the  next  term  of  the  district  court,  in  and 
for  the  said  county  of  Gilpin,  to  answer  said  charge  of 
burglary.  Now,  if  the  said  Joseph  Cook  shall  personally 
be  and  app^  before  the  district  court,  in  and  for  the  said 
county  of  Gilpin,  on  the  first  day  of  the  next  term  thereof, 
to  be  holden  at  the  court-house,  in  Central  City,  in  the 
said  county  of  Gilpin,  commencing  on  the  3d  day  of  May, 
A.  B.  1870,  and  shall  not  depart  from  said  court  without 
leave,  and  shall  abide  by  and  obey  all  orders  which  the 
said  court  may  make  in  the  premises  herein,  until  dis- 
charged or  released  from  this  recognizance,  then  the  above 
obligation  to  be  null  and  void  ;  otherwise,  to  remain  in  full 
force  and  effect. 

In  witness  whereof,  we  have  hereunto  set  our  hands  and 
seals  on  the  day  and  year  aforesaid. 

Joseph  Cook,  [skal.] 
William  Wain,  [seal.] 
John  Mbllob.  [seal.] 
Signed,  sealed  and  delivered  in  ) 


the  presence  of 


S.  H.  Bbadlet. 


Approved  Januaiy  8th,  1870. 

S.  H.  Bradley,  J.  P. 
G.  B.  Backus,  J.  P. 

The  writ  was  served  upon  Wain  and  Mellor  only — Cook 
not  found.  With  other  matters,  the  defendants  Wain  and 
Mellor  pleaded  that  the  affidavit  of  Wells,  upon  which  Cook 
was  arrested,  was  not  sufficient,  in  that  it  did  not  charge 
the  offense  to  have  been  committed  in  the  night-time,  and 
that  it  charged  an  attempt  only  to  shoot  one  John  Frick, 
and  not  the  fact  of  burglary  ;  that  the  affidavit  did  not  aver 
that   Cook,  maliciously   and    forcibly    or    willfully  and 
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maliciously,  without  force,  entered  the  mill ;  that  it  was 
not  averred  that  Cook  entered  the  mill  with  intent  to  commit 
a  felony.  To  this  the  people  demurred,  and,  upon  argu^ 
ment,  the  demurrer  was  sustained. 

Mr. 'Clinton  Reed,  district  attorney »  for  plaintiff  in 

error. 

Mr.  L.  0.  Rockwell,  contrck. 

Hallett,  C.  J.  Oonoeding  that  sureties  in  a  recognizance 
may  show  that  the  court  or  officer  before  whom  the  recog- 
nizance  was  acknowledged,  had  no  authority  in  that  behalf, 
the  second  plea  is  clearly  insufficient.  The  affidavit  upon 
which  Cook  was  arrested,  although  defective,  as  alleged  in 
the  plea,  may  have  been  sufficient  to  give  the  justices  juris- 
diction to  inquire  into  the  truth  of  the  charge.  It  might 
have  been  amended  at  the  hearing,  or,  if  no  objection  was 
made  by  the  accused,  it  may  now  be  assumed  that  defects 
therein  were  waived.  In  Indiana,  where  the  doctrine  is 
maintained  that  the  authority  of  the  committing  magistrate 
must  be  affirmatively  established,  it  is  expressly  held  that 
a  defective  affidavit  may  give  jurisdiction.  The  State  v. 
OachenJieimery  30  Ind.  63.  No  question  is  made  as  to  the 
sufficiency  of  the  writ,  and  as  the  demurrer  to  it  was  volun- 
tarily abandoned  by  filing  pleas,  probably  none  is  enter- 
tained. It  is  not,  therefore,  necessary  to  determine  whether 
these  parties  may  deny  a  fact  solemnly  admitted  and 
entered  of  record  in  their  recognizance,  as,  that  Cook  was 
properly  charged  with  the  burglary,  and  upon  due  inquiry 
was  required  to  give  bail,  for  that  has  not  been  done  in  the 
plea. 

There  is  nothing  in  the  writ  to  show  that  the  action  was 
brought  lo  the  yise  of  GUlpin  county,  and  looking  only  to 
the  pleadings  we  find  the  cause  first  so  entitled  in  defend- 
ants' pleas.  The  circumstance  that  the  clerk,  Mrithout  au- 
thority, had  previously  entered  the  case  in  that  way  was  not 
an  error  which  the  defendants  could  adopt  for  the  purpose 
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of  defeating  the  action.  But  whether  the  suit  was  brought 
to  the  use  of  Gilpin  county  is  a  matter  of  no  consequence 
to  the  defendants.  The  people  are  plaintiffs,  and  payment 
to  them  will  protect  the  defendants,  whatever  may  be  done 
with  the  money.  As  to  the  form  of  the  recognizance  the  case 
of  ShcMucJc  V.  The  People^  4  Scam.  477,  is  decisive,  and 
that  judgment  may  be  taken  against  the  defendants  served 
with  process,  although  the  principal  cognizor  has  not  been 
served,  is  equally  well  settled.  McFarlan  v.  The  People^ 
13  lU.  0.  The  demurrer  to  the  second  plea  should  have 
been  sustained,  and  upon  that  ground  the  judgment  will 
be  reversed  with  costs,  and  the  cause  remanded  for  further 
proceedings,  according  to  the  views  here  expressed. 

Bbcognizakck,  Form  of.  —  The  fiict  tlint  the  bond  la  on  n  separate  sheet  of  paper,  and 
sl^ed  mid  sealed  by  the  obllgor-t,  but  not  BprcuU  on  the  Jiintice's  docket,  does  not  affect  Ita 
validity:  Hixney  v.  Feoplr,  12  Colo.  .'HO.  • 


BuoK  V.  FisoHEB  et  al. 

PartiA — hwiband  of  executrix  may  join  as  plaintiff.  Upon  mamage  with  an 
executrix,  the  husband  becomes  co-executor  of  the  same  estate,  and  he 
may  join  with  her  as  plaintiff  in  a  suit  to  foreclose  a  mortgage  givon  to 
decedent. 

pLBADiKe — characier  in  which  plaintiffs  sue.  In  a  biU  by  husband  and  wifp 
to  foreclose  a  mortgage,  if  the  facts  alleged  show  that  they  sue  as  exec 
utor  and  executrix  of  an  estate,  the  failure  to  describe  themselves  as  Buch 
will  not  be  fatal  to  the  suit  * 

Pragticb  —  general  order  of  refereihce.  Upon  the  resignation  of  a  master  in 
chancery,  all  caases  then  before  him  may  be  referred  to  his  successor  in 
office,  by  a  general  order. 

Appeal  from  District  Oourty  Arapahoe  County. 

The  bill  alleges  that  Wm.  Buck,  February  15,  1868,  exe- 
cuted a  promissory  note  to  Prantz  A.  Brocker,  since 
deceased,  payable  June  1,  1868,  for  $300,  and  secured  it  by 
mortgage  upon  certain  premises  in  Douglass  county,  which 
are  described  in  the  bill.  Brocker  died  August  28,  1870, 
leaving  the  complainant,  Amelia,   his  sole    legatee    and 

*B.Q„anU,VSL 
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devisee ;  that  his  last  will  and  testament  was  admitted 
to  prGoate,  and  letters  testamentarj,  with  the  will  annexed, 
were  issued  to  the  said  Amelia  ;  that  the  said  Amelia  after- 
ward, February  24,  1872,  intermarried  with  the  co-com- 
plainant, C.  F.  A.  Fischer,  and  that  she  is  now  the  lawful 
wife  of  the  said  Fischer.  The  defendants,  William  and 
Annie  Buck,  answered,  and  there  was  a  reference  to  H.  E. 
Luthe,  Esq.,  master  in  chancery,  to  take  proof.  Afterward, 
upon  the  resignation  of  Luthe,  the  court  entered  a  general 
order,  directing  that  all  causes  referred  to  him,  and  which 
he  had  not  reported  upon,  should  be  referred  to  Wm,  B. 
Mills,  Esq.,  to  proceed  in  the  same  manner  as  Lathe  was 
directed. 

This  cause  was  before  the  court  upon  writ  of  error  at  the 
February  term,  1873,  arUej  182. 

Mr.  E.  L.  Smith,  for  appellant 
Mr.  T.  G.  Putnam,  for  appellee. 

Hallett,  C.  J.  Appellant  executed  a  mortgage  to  one 
Brocker,  who  afterward  died,  having  bequeathed  all  his 
property  to  Amelia,  his  wife,  and  appointed  her  executrix 
of  his  estate.  After  letters  testamentary  were  issued  to  her, 
Amelia  intermarried  with  C.  F.  A.  Fischer,  and  thereby  he 
became  co-executor  of  the  estate.    3  Redf.  on  Wills,  78. 

The  failure  of  appellees  to  describe  themselves  as  execu- 
trix and  executor  of  the  estate,  the  facts  being  alleged  from 
which  that  conclusion  may  be  drawn,  cannot  be  fatal  to  the 
suit.  That  the  suit  could  only  be  maintained  by  appellees 
as  personal  representatives  of  the  estate,  may  be  conceded 
(1  Story's  Eq.  PI.,  §  200),  but  the  chaiucter  in  which  they 
sue  sufficiently  appears  from  the  facts  alleged  in  the  bill. 
Under  chapter,  60  R.  S.  466,  a/emwc  covert  may  sue  and  be 
sued  in  all  matters  relating  to  her  property,  person  and 
reputation,  in  the  same  manner  as  if  she  were  sole,  but  this 
suit  was  not  brought  to  enforce  any  such  right.  As  execu- 
trix of  the  estate  of  Brocker,  the  present  husband  was 
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responsible  for  her  conduct  under  the  general  rule,  and 
therefore  he  had  a  right  to  join  with  her,  as  plaintiff,  in  the 
suit. 

Whether  the  rule  has  been  changed  by  the  late  statute  of 
1874  (10  Sees.  185),  wb  need  not  determine,  since  that  stat- 
ute was  passed  after  the  suit  was  brought. 

The  objection  that  Mr.  Mills  had  no  authority  from  the 
court  to  take  evidence  in  the  cause  is  without  foundation. 
The  general  order  by  which  he  was  directed  to  proceed  as 
master  in  chancery,  in  all  causes  which  had  been  previously 
referred  to  Mr.  Luthe,  was  a  safficient  delegation  of  power. 

We  find  no  error  in  the  record,  and  therefore  affirm  the 
decree  of  the  district  court,  with  costs. 


Hall  t.  King. 


IirrsRBST  — pUa  thai  pramiBe  to  pay  was  not  in  wnHng.  To  an  action  for 
monej  loaned,  and  for  intereet  upon  money  loaned  and  upon  an  account 
stated^  a  plea  tbat  the  several  promises  were  to  pay  interest  at  a  greater 
rate  than  ten  per  cent  per  annam,  and  that  each  promises  were  not  in 
writing,  is  bad. 

Statute  of  frauds.  In  such  action  a  plea  that  the  promises  were  made  npon 
sale  of  certain  goods  exceeding  in  yalne  the  sam  of  $50«  and  that  the 
promises  were  not  in  writing,  is  bad. 

Pbohisbort  hotb — whether  action  may  he  maintained  for  interest  upon^  (rfter 
surrender  of  note.  If,  upon  payment  of  the  principal  sam  due  on  a 
promissory  note,  the  maker  promise  to  pay  interest  due  on  the  same  note 
at  a  fntnre  day,  and  the  payee  thereupon  cancel  the  note,  and  delirer  it 
to  the  maker,  to  enable  the  latter  to  show  it  to  other  parties  with  whom  he 
has  dealings,  an  action  may  be  maintained  upon  such  promise. 

And  parol  evidence  of  conversations  between  the  parties  in  regard  to  such 
note  and  the  payment  of  it,  may  be  received  to  establish  such  promise. 

New  trial — wTure  the  evidence  is  conflicting^  and  the  judgment  appears  to 
be  correct,  a  new  trial  will  not  be  granted. 

Appeal  from  District  Gourt^  Arapahoe  County, 

Tills  is  an  action  of  assumpsit    In  the  declaration  the 
plaintiff  alleges  that  on  February  1,  1874,  defendant  was 
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indebted  to  Iiim  in  the  sum  of  |3,600  for  interest  upon, 
and  for  the  forbearance  and  use  of  large  sums  of  money, 
before  then  due  from  the  defendant  to  the  plaintiff,  for 
long  spaces  of  time  before  then  elapsed,  forborne  by  plain- 
tiff to  the  defendant  at  the  request  of  the  latter,  and  for  so 
much  money  before  that  time  lent  by  the  plaintiff  to  the 
defendant,  and  for  so  much  money  due  from  defendant  to 
the  plaintiff,  on  an  account  stated  between  them  ;  and  that 
being  so  indebted,  the  defendant,  on  the  day  and  year  last 
aforesaid,  promised  the  plaintiff  to  pay  him  the  said  sums 
of  money  above  stated  when  requested, 

The  defendant  filed  four  pleas  :  1st.  Non-assumpsit.  2d. 
That  none  of  the  supposed  causes  of  action  accrued  within 
six  years  next  before  the  commencement  of  the  suit,  3d. 
That  the  supposed  promise  was  an  agreement  to  pay  inter- 
est at  a  greater  rate  than  ten  per  centum  per  annum,  and  there 
never  was  any  memorandum  or  note  thereof,  signed  by  the 
defendant.  4th.  That  the  supposed  promise  was  an  agree- 
ment founded  upon  the  sale  of  certain  goods  for  the  pay- 
ment of  a  sura  of  money  exceeding  $50,  and  that  there  is 
no  memorandum  or  note  thereof,  signed  by  the  defendant 
Replication  to  the  second  plea,  that  the  causes  of  actio 
sued  on  did  accrue  to  the  plaintiff  within  six  years  befoid 
the  commencement  of  the  suit. 

The  plaintiff  demurred  to  the  3d  and  4th  pleas  —  demur- 
rer sustained.  Trial  by  the  court  without  a  jury  ;  finding 
and  judgment  for  plaintiff  $1,081.48  and  costs. 

At  the  trial  certain  questions  were  put,  and  witness' 
answers  received  against  the  objections  of  the  appellant  — 
ivhich  action  of  the  court  below  is  here  assigned  for  error, 
—  the  same  are  as  follows,  viz. : 

Dean  W.  King  testified  for  the  plaintiff : 

Question. — ''State  whether  the  defendant  here  is  owing 
jou  any  money,  and  for  whatT' 

Answer. — '*  He  is  owing  me." 

Question. — "  State  on  what  account  he  is  owing  you  — 
what  it  is  for?" 
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Answer. — "It  is  on  account  of  a  note  that  he  gave  me  for 
borrowed  money." 

Question. — "  Has  that  note  ever  been  surrendered  ?  '^  [to 
which  the  defendant  objected,  because  the  suit  was  not 
brought  on  any  note,  nor  upon  a  lost  note,  nor  had  any  step 
been  taken  under  the  statute  for  the  production  of  any  note. 
Objection  overruled,  and  defendant  excepted.] 

Question.—  **  Where  is  that  note,  if  you  know  ? " 

Answer. — <*  I  don't  know  ;  no,  sir,  unless  I  tell  what  was 
done  with  it." 

Question. — **  Where  did  you  see  the  note  last?" 

Answer. — "  I  saw  it  in  the  hands  of  Mr.  Hall." 

Question. — "  How  did  it  come  in  his  hands  ? " 

Answer. — "I  delivered  it  to  him.'' 

Question. — "  What  else  was  done  at  the  time  you  delivered 
thenotetoMr.  HalU" 

Answer. — '*The  day  the  note  was  delivered,  there  was  an 
agreement  made  between  Mr.  Hall  and  myself." 

Question. — "  State  that  agreement? " 

Answer. — *'He  notified  me  a  very  short  time  before  to 
meet  him -in  Denver ;  that  he  had  some  money  for  me ;  I 
came  in  and  met  him  at  the  Ford  House  or  Charpiot's  and 
I  went  up  to  his  room  with  him  ;  he  told  me  he  had  some 
money,  provided  he  could  do  a  certain  thing ;  I  asked  him 
what  that  thing  was,  and  he  said  he  wanted  to  go  to  Europe, 
but  he  was  afraid  he  could  not  accomplish  what  he  wanted 
to  accomplish,  unless  he  could  take  up  all  of  the  paper  he 
had  in  Colorado,  and  be  able  to  say  that  he  had  not  a  dollar's 
worth  of  paper  out  in  the  Territory ;  I  told  him  I  had  been 
paying  interest  on  this  money  since  1867,  and  that  there  was 
a  suit  commenced  against  me  in  the  First  National  Bank, 
for,  I  cannot  give  you  the  exact  amount,  but  it  was  near 
then  $2,800  or  $2,900  ;  and,  after  talking  it  over  a  while,  he 
guessed  he  could  go  down  and  fix  it  with  Moflat,  so  that,  by 
paying  a  portion  of  it,  the  rest  could  run  a  year  ;  I  won't 
say  a  year  or  what  it  was,  but  it  could  run  a  while,  and  I 
agreed  to  meet  him  again  at  some  hour  in  the  afternoon, 
and  I  met  him  again  and  we  went  down  to  the  First  National 

Vol.  II.— 90 
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Bauk ;  I  went  down  to  the  bank  and  he  |>aid  that  day  the 
exact  face  of  the  note." 

Question. — ^'  State  how  much  he  paid. 

Answer. — *'He  paid  $2,100,  which  was  the  exact  face  of 
the  note,  and  he  told  me  before  we  went  to  the  bank,  that 
he  would  see  Moffat  and  fix  it,  so  the  balance  of  the  debt 
against  me  at  the  bank  could  run  ;  and  when  I  met  him  and 
Mr.  Moffat  together  at  the  bank,  the  arrangement  seemed 
to  be  fixed  ;  he  agreed  with  me  that  he  would  see  me  out 
of  that  debt  at  the  bank,  at  least  that  was  his  expression, 
every  word  ;  if  I  stated  that  the  balance  of  the  account  at 
the  bank  was  to  run  a  year  I  will  recall  it ;  it  was  not  a 
year ;  this  was  in  the  fall ;  October  or  November,  I  think, 
and  it  was  to  run  until  some  time  next  season  ;  I  cannot 
tell,  I  think  it  was  a  year ;  this  payment  of  $2,100  was 
made«  as  near  as  I  remember,  in  the  latter  part  of  October 
or  fore- part  of  November,  1872;  when  he  paid  me  the 
money,  the  note  was  given  up  to  Mr.  Hall.'* 

Here,  under  a  notice  from  the  plaintiff,  the  note  above 
mentioned  was  produced  by  the  defendants'  attorneys,  and 
was  identified  by  the  witness,  and  was  introduced  in  evi- 
dence, and  is  as  follows,  viz. : 

*'  Georgetown,  CoL,  October  20,  1867.  (The  7  being  writ- 
ten over  an  8,  or  uce  versa^  which,  is  uncertain)  ;  $2,100 
in  the  left  hand  upper  corner.  '*  Eight  months  after 
date,  I  promise  to  pay  to  Dr.  D.  W.  King  or  order, 
twenty-one  hundred  (2,100)  dollars,  with  interest^  at  the 
rate  of  two  per  cent  per  month,  payable  at  the  bank- 
ing house  of  George  T.  Clark  &  Co.,  at  Georgtown,  Col., 
(signed"!  J.  W.  Hall,"  on  the  face  of  which  is  indorsed, 
'*Rp''eived  payment,  in  full,  to  date,  December  6th,  1872, 
D.  W.  King.^*    And  the  witness  further  testified : 

Question.—*'  What  was  that  note  given  for!** 
Answer. — *' Borrowed  money." 

Question.— "  State  how  much  has  ever  been  paid  yoD 
upon  tbip  note  I " 
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Answer. — "  Well,  it  was  given  up  when  I  wrote  that  re- 
ceipt across  it,  and  $2,100  was  paid  last  year;  there  was 
$94  more  paid,  making  $2,194  in  all." 

Question.— "Can.you  explain  to  the  court  how  you  came 
to  sign  that  receipt  for  the  full  amount  of  the  note  1 " 

Answer. — "I  can ;  he  stated  to  me  that  he  wanted  to  go 
to  Europe,  and  that  some  English  parties  knew  he  had  a 
good  deal  of  paper.  He  wanted  to  be  able  to  go  there,  and 
show  them  that  he  had  all  of  his  indebtedness  with  him ; 
that  was  the  plea  under  which  I  gave  up  the  note ;  I  sup* 
posed  I  had  tested  the  man's  honor."  Witness  further  tes- 
tified that  he  gave  up  the  note  on  that  recommendation  and 
at  defendant's  request,  and  that  since  the  payment  of  the 
$2,100,  he  had  been  paid  $94  on  that  indebtedness,  some 
time  in  October  last,  when  the  panic  occurred.  Here  wit- 
ness was  shown  a  certain  letter  (marked  B  by  the  court), 
bearing  date  October,  1873,  and  stated  that  he  knew  it  to  be 
in  Mr.  Hall's  handwriting ;  had  no  other  claim  on  defend* 
ant  for  any  indebtedness  except  that  growing  out  of  this 
transaction. 

Letter  marked  B  is  thus : 

"Dear  Doctor.— Yours  at  hand.  I  will  send  check  for 
ninety-four  dollars  in  a  few  days,  but  cannot  do  it  until  the 
banks  get  straightened  out  a  little. 

(Signed)  .  **  J.  W.  Hall.'* 

The  witness  further  testified : 

Question. — "At  the  time  you  surrendered  that  note,  was 
there  any  thing  said  about  a  balance  due  you  ;  if  any  thing, 
state  wliat  it  was?" 

Answer. — **Ye8,  sir;  there  was." 

Question. — "  State  what  that  was  ? " 

Answer. — *'H^  stated  in  the  presence  of  Mr.  MoflTat  and 
myself  that  he  presumed  the  principal  was  more  than  I  ex- 
pected to  get  at  one  time  ;  that  he  could  now  go  to  England 
and  carry  every  thing  with  him  ;  that  he  could  go  and  say 
truly  that  he  had  not  a  dollar's  worth  of  paper  out  in  Colo- 
rado.'* 
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Question. — "  What  was  said  about  the  balance  that  was 
due  you  ?" 

Answer. — ^'I  donH  know  as  I  can  repeat  the  language, 
but  he  either  told  me  or  told  Moffat,  he  congratulated  me — 
one  or  both  of  us  —  he  congmtulated  me  that  he  had  got 
the  matter  iixed  at  the  bank,  so  that  it  would  not  trouble 
me  until  he  got  back  next  summer ; — then  he  could  fix  it." 

Question.— "Fix  what ;  the  balance  due  on  that  note  ?" 

Answer. — "  That  was  connected  with  that.  After  paying 
the  bank  it  was  varied  a  few  dollars  from  $900.  Mr.  Sayre 
and  Wright  ought  to  know.  It  is  the  note  you  sued  me 
on,"  [to  Mr.  Wright]. 

Question. — '^How  much  was  the  balance  that  was  talked 
about  being  due  you  on  that  note  1 " 

Answer. — "There  was  no  sum  stated  that  was  due  me 
on  it." 

Question.— "I  understood  you,  a  little  while  ago,  the 
promise  was  that  he  would  take  care  of  this  indebtedness 
at  the  bank;  how  much  was  that  over  and  above  the  amount 
he  paid  on  that  note  ? " 

Answer.— "That  balance  was  about  |900." 

Question. — "You  can  state  whether  or  not  this  $2,100  was 
accepted  by  you  as  full  satisfaction  for  that  whole  indebt- 
edness?" 

Answer. — "No,  sir,  it  was  not." 
On  cross-exarainati6n : 

Question.— "  Was  it  not  agreed  between  you  and  Col. 
Hall  at  the  time  this  settlement  was  made,  this  $2,100  paid 
you  was  to  be  every  thing ;  was  to  be  a  complete  and  ftdl 
settlement  between  you  % " 

Answer.— "No,  sir.    It  was  not  so  talked  or  hinted  be- 
tween either  of  us." 
On  re-examination : 

Question. — "Have  you  had  any  conversation  with  Hall 
since  you  received  the  money  in  reference  to  the  balance  of 
the  notel" 

Answer. — "Yes,  sir ;  both  by  letter  and  verbally." 

Question. — "State  what  occurred  verbally  ?" 
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Answer. — **Yes,   sir.      I   visited    him    several   times," 
Am  *^itne88  further  stated  that  he  met  defendant  at  the  legis- 
"\k  ^^e  rooms ;  defendant  said  that  he  had  received  a  note 
s  ^  plaintiffs  attorney,  and  got  mad  and  did  not  answer 
Vv..     Witness  went  on  to  tell  him  how  the  bank  was  crowding 
that  matter;   that  they  had  advertised  his  security  (the 
man  who  indorsed  the  note  with  him),  and  were  going 
to  sell  him  out;  that  witness  did  not  know  bow  to  save 
his  wife's  place,  except  the  defendant  helped  hira  as  he 
agreed  at  the  bank ;  defendant  replied  that  he  had  not  a 
dollar,   but  was  expecting  some  money  from  the  east; 
finally  before  witness  left  him,  defendant  promised  to  tele- 
graph east,  and  wanted  witness  to  come  down  some  day, 
three  or  four  days  ahead  ;  witness  told  him  he  had  to  bor- 
row money  to  pay  car  fare  that  morning;  defendant  said 
come  down  on  Friday,  and  promised  to  furnish  his  car  fare 
home,  any  way. 

Re-cross-examination. — Witness  thought  the  words  '^as 
you  agreed,"  were  used  in  conversation  with  the  defendant 
at  the  legislative  hall ;   he  went  there  to  claim  it  of  the 
defendant  as  money  owed  witness ;  never  heard  any  objec- 
tion ;  went  to  him  as  a  matter  of  right,  and  presented  to 
defendant  what  he  owed  him  (witness),  morally,  legally, 
and  every  other  way ;  did  not  tell  him  how  much  he  owed, 
^^t  many  times  told  him  that  he  did  owe ;    could  not 
remember  every  time  they  had  talked  of  the  matter ;  he  has 
admitted  that  he  owed  witness ;  witness  never  heard  of  his 
denying  it  ;  supposed  the  defendant  said  he  owed  him  for 
borrowed  money  on  the  note  as  they  had  had  no  other 
transaction. 

Defendant  moved  for  a  nonsuit,  for  the  following  reasons : 
that  the  promissory  note  in  evidence  and  the  debt  represent- 
ed thereby  had  been  released  by  the  plaintiff;  because  there 
is  no  evidence  of  any  cause  of  action  ;  because  the  evidence 
of  the  cause  of  action,  if  any  there  be,  is  variant  with  the 
writings  in  evidence  of  the  parties  and  for  other  good  and 
sufficient  reasons.  Motion  overruled,  and  exception  taken, 
and  this  ruling  is  assiffned  for  error 
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Appellant  testified  in  his  own  behalf  that  he  paid  the 
$2,100  mentioned  by  appellee  in  fnll  settlement  of  the 
note,  and  that  he  did  not  promise  to  pay  any  further  or 
other  sam  npon  it.  He  explained  other  negotiations  and 
transactions  between  appellee  and  himself,  and  averred 
that  the  note  was  surrendered  to  him  in  consideration  that 
he  would  influence  the  First  National  Bank  to  allow  to 
appellee  further  time  for  the  payment  of  the  balance  due. 

Mbssbs.  Saybit,  Wright  &  Butleb,  for  appellant 

Mr.  J.  W.  BLACKBX7RN,  for  appellee 

Stone,  J.  The  third  and  fourth  pleas  of  the  defendant 
present  no  defense  to  the  action,  and  the  demurrer  to  the 
same  was  properly  sustained. 

The  only  issue  made  in  the  record  is,  is  the  defendant 
indebted  to  the  plaintiff  a  sum  of  money  for  interest  upon 
and  for  the  forbearance  and  use  of  money  as  allied  in  the 
declaration  ? 

The  evidence  admitted  by  the  court,  we  think,  was  rele- 
vant and  material,  and  tended  to  prove  the  issue,  and  was 
properly  received. 

This  was  a  trial  by  the  court  without  the  aid  of  a  jury, 
and  the  question  of  the  admissibility  of  evidence,  strictly 
speaking,  can  seldom  be  raised,  since,  whatever  the  ground 
of  objection,  the  evidence  objected  to  must  of  necessity  be 
heard  by  the  judge,  in  order  to  determine  its  character  and 
value. 

In  such  cases,  the  only  effect  is  upon  the  sufficiency  and 
weight  of  the  evidence.    1  Greenl.  Ev.  65. 

The  judgment  in  this  case  is  authorized  by  the  evidence, 
and  this  court  will  not  reverse  the  judgment  of  the  court 
below,  when,  on  an  inspection  of  the  whole  record,  we  think 
substantial  justice  has  been  done,  and  no  rule  of  law  vio- 
lated. 

Jxtdgmeiii  affirrned. 

ISkst  TiiiAL  wii.T.  xoT  BK.  fSRANTKn  whiTi'  tho  ovuU'iire  l8  roiifllctlnr,  and  the  JtidKnieiit 
appears  to  bo  corrccl:  JJuikrr  \  .  Jlawlen,  4  t'olo.  :Ci7. 
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HAitT  ft  ScnLESsiNOEK  V.  Frakois. 

^lOOUFiffEirr  AND  BicT-OFF — damages  arising  from  tori.  In  an  action  of 
ansumpBit  to  recover  the  amonnt  of  a  due  bill,  the  defendant  cannot  recoup 
or  set  off  damages  resulting  from  the  wrongful  act  of  the  plaintiff  in  seis- 
ing and  detaining  defendant's  cattle,  and  causing  defendant  to  hunt  for  the 


Appeal/ram  District  Courts  Oilpin  County. 

Assumpsit  brouglit  by  Francis,  the  plaintiff  below,  against 

Hart  &  Schlessinger,  a  corporation,  upon  a  due  bill  in  form 

as  follows : 

Mountain  City,  Colorado, 

^  September  22,  1870. 

»429.20. 

^^e  Joseph  Francis  on  work  done  for  us $286  50 

'^^     Joseph  Francis  on  work  done  for  Hart,  as- 

STXTned  by  us 143  70 

$429  20 

'^'luicb  the  amount  of  Hart's  account  is  to  be  paid  De- 

''^IbNerSOth. 

Hart  &  Schlessinger, 

per  T.  S.  Schlessinger,  President* 

^^^  the  declaration  the  defendant  filetd  the  following  plea  : 
^^  And  for  a  further  plea  in  this  behalf,  said  defendant 
-j^ys  the  plaintiff  ought  not  to  have  his  aforesaid  action 
against  it,  because  it  says,  that  a  part  of  said  due  bill, 
viz.:  $288.60  therein  mentioned,  was  for  work  done  by 
plaintiff  for  defendant  under  a  contract  made,  to  wit: 
February  1,  A.  D.  1870,  by  the  terms  of  which,  plaintiff 
agreed  to  work  for  defendant  for  $50  per  month  ;  that  said 
contract  was  in  force  at  the  time  of  giving  the  same,  and 
was  thereafter  to  continue  in  force;  that  the  assumption  of 
the  $143.70  by  the  defendant  in  said  due  bill  described 
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to  be  paid  December  uext  following  the  date  thereof  was 
80  included,  upon  the  understanding  and  consideration  that 
plaintiff's  contract  was  still  in  force,  and  that  plaintiff  was 
to  continue  in  defendant's  employ,  and  in  pursuance  of  such 
understanding,  the  plaintiff  on  receiving  said  due  bill  pro- 
ceeded at  once  to  the  said  mill  of  defendant,  about  eight 
miles  distant  from  the  place  of  making  said  due  bill,  for  the 
purpose  of  resuming  his  work  under  the  said  contract,  but, 
instead  thereof,  seized  and  took,  forcibly,  possession  of  a 
large  amount  of  personal  property  of  the  defendant,  to  wit : 
ten  head  of  working  oxen,  lot  of  wagons  and  other  property, 
with  the  express  and  avowed  purpose  of  holding  and  keep- 
ing the  same  in  satisfaction  and  payment  of  said  due  bill, 
without  legal  process  and  against  the  protest  of  defendant. 
And  defendant  avers  that  said  plaintiff  so  held  the  posses- 
sion of  said  property  for  the  period  of  two  or  three  days, 
with  threats  of  violence  against  the  agent  of  said  defendant 
if  he  attempted  to  resume  the  possession  of  said  property, 
without  first  making  payment  of  said  due  bill.  And  defend- 
ant avers  that,  while  in  the  act  of  suing  out  a  warrant  for 
the  arrest  of  said  plaintiff,  three  head  of  said  working  oxen 
was  lost,  driven  away,  or  destroyed  by  the  plaintiff,  of  the 
value  of,  to  wit :  $400,  and  the  defendant  has  never  recov- 
ered possession  of  the  same.  And  the  defendant  avers  that 
the  taking  possession  of  defendant's  property  in  manner 
aforesaid,  and  for  the  purpose  aforesaid,  caused  great  loss, 
damage  and  annoyance,  in  and  about  the  business  of  defend- 
ant, in  the  partial  suspension  thereof,  and  in  the  employment 
of  men  to  hunt  after  said  oxen  in  a  large  sum,  to  wit :  $500. 
And  defendant  avers  that  the  sole  and  only  cause  of 
action  in  plaintiff's  declaration  mentioned,  is  founded  upon 
said  due  bill ;  that  the  defendant  has  suffered  damage  to 
the  amount  of  $900,  which  it  offers  to  set  off,  and  recoup 
against  said  due  bill,  and  this  it  is  ready  to  verify,  where- 
npon  it  prays  judgment,  etc. 

To  this  the  plaintiff  demurred,  and  upon  ai'gument  the 
demurrer  was  sustained,  and  defendant  appealed. 
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Mr.  Alvin  Marsh,  for  appellant 

Mr.  WiLLARD  Teller,  for  appellee, 

Bbazbe,  J.  The  only  canse  assigned  for  enor  herein  is, 
that  the  court  below^  erred  in  sustaining  the  demurrer  to  the 
third  plea  of  defendant. 

The  declaration  is  in  assumpsit  upon  a  due  bill  given  by 
the  defendant  to  the  plaintiff.  The  plea  sets  up  a  trespass 
and  tortious  seizure  of  the  appellant's  personal  property 
by  appellee  after  the  due  bill  was  given,  for  the  purpose  of 
enforcing  payment  thereof. 

The  plea  offers  to  set  off  and  recoup  the  damages  result- 
ing from  the  tort,  without  alleging  any  promise  of  appellee 
to  pay  the  damages.  The  case,  therefore,  presents  the 
question  whether  a  defendant  may  set  off  or  recoup  the 
damages  occasioned  by  the  tortious  act  of  a  plaintiff  in 
violation  of  the  defendant's  rights  in  an  action  of  assumpsit 
We  are  of  opinion  that  such  defense  cannot  be  legally 
interposed  in  assumpsit  The  demurrer  to  the  defendant's 
third  plea  was  properly  sustained,  and  the  judgment  is 
therefore 
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NOTES 

ON  ^HE 

COLORADO  REPORTS. 

CASES  IN  2  COLORADO. 


9  GOIiO.   1,  PALMER  t.   COWDKEY. 

Jurisdiction  of  supreme  court  to  Issue  writ  of  error. 

Cited  in  Vance  v.  Rockwell,  3  Colo.  240,  holding  that  writ  of  error 
may  issue  from  supreme  court  to  decree  of  probate  court,  to  sell 
decedent's  land  to  pay  debts. 
Regrnlation  of  practice  in  territorial  courts. 

Cited  in  Ames  v.  Colorado  C.  R.  Co.  4  Dill.  260,  Fed.  Cas.  No.  325, 
holding  that  chancery  practice  in  territory  of  Colorado  was  not  regu* 
lated  by  equity  rules  of  federal  courts;  Beery  ▼.  United  States,  2  Colo. 
186  (dissenting  opinion),  on  power  of  territorial  legislature  to  regulate 
practice  of  territorial  courts. 
Prerequisites  to  order  of  publication. 

Cited  in  Chcely  V.  Clayton,  110  U.  S.  701,  28  L.  ed.  298,  4  Sup.  Ct. 
Rep.  328;  Clayton  v.  Gayton,  4  Colo.  410;  Israel  v.  Arthur,  7  Colo. 
5,  1  Pac.  438;  Vance  v.  Maroney,  4  Colo.  47,— holding  that  return 
non  inventus  made  before  return  day  of  writ  will  not  support  notice 
by  publication;  State  ex  rel.  Kansas  City  v.  Field,  107  Mo.  445,  17  S. 
W.  896,  holding  court  without  jurisdiction  to  make  order  of  publica- 
tion until  due  diligence  in  making  personal  service  is  shown;  Himmel- 
berger-Harrison  Lumber  Co.  v.  McCabe,  220  Mo.  154,  119  S.  W.  357, 
holding  that  summons  should  be  retained  by  sheriff  until  return 
day  unless  defendant  is  sooner  found. 

2  COLO.  7,  LISS  V.  WILCOXEN. 
Appellate  Jurisdiction  of  supreme  court. 

Cited  in  Vance  v.  Rockwell,  3  Colo.  240,  holding  that  writ  of  error 
lies  from  supreme  court  to  decree  of  probate  court  to  sell  decedent's 
land  to  pay  debts;  Stebbins  v.  Anthony,  5  Colo.  273,  holding  that  su- 
preme court's  jurisdiction  to  determine  causes  brought  up  by  writ  of 
error  was  complete  under  authorissation  from  Congress  without  action 
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of  territorial  legislature;  Lockhaven  Trust  A  8.  D.  Co.  v.  United 
States  Mortg.  &  T.  Co.  19  Colo.  App.  28,  73  Pac.  409,  holding  that 
right  to  appeal  from  money  judgment  does  not  exist  unless  statute 
creates  it. 

2  COLO.   11,  CRAIO  T.  yOtTNG. 

2   COLO.    12,   TAYLOR  v.    McLAUGHLIN,   Later  appeal  In   2 
Colo.  375. 

2  COLO    IS,  MACKEY  t.  PEOPLE. 

Authority  of  court  to  summon  Jury  from  body  of  county. 

Cited  in  Imboden  v.  People,  40  Colo.  142,  90  Pac.  608;  Walt  v.  Peo- 
ple, 46  Colo.  136,  104  Pac.  89;  Teriitory  v.  Qiartz,  4  Ariz.  4,  32  Pac. 
166, — holding  that  court  has  power  to  summon  grand  jury  from  body 
of  county  notwithstanding  statute,  upon  application  of  district  attor- 
ney; State  V.  Disbrow,  130  Iowa,  19,  106  N.  W.  263,  8  A.  &  E.  Ann. 
Cas.  190,  holding  that  court  may  order  grand  jurors  drawn  for  cur- 
rent year  to  appear  forthwith  and  draw  therefrom  new  jury  where 
indictment  is  set  aside  after  grand  jtiry  for  term  is  discharged;  Cavett 
V.  Territory,  1  Okla.  Crim.  Rep.  493,  98  Pac.  890,  holding  that  grand 
jury  may  be  summoned  from  body  of  county  when  names  are  ex- 
hausted from  regular  jury  box  of  county;  Clawson  v.  United  States, 
114  U.  S.  477,  29  L.  ed.  179,  6  Sup.  Ct.  Rep.  949  (affirming  4  Utah, 
34);  Bennett  v.  Tintio  Iron  Co.  9  Utah,  291,  34  Pac.  61,  holding  that 
summoning  of  special  trial  jury  upon  open  venire,  while  regular  list 
was  exhausted  was  not  error. 
Organization  of  grand  Jury. 

Cited  in  note  in  27  L.R.A.  786,  on  lorganisation  of  grand  jury. 
Number  of  persons  constituting  grand  Jury. 

Cited  in  Wilson  v.  People,  3  Colo.  325,  holding  that  under  constitu- 
tion grand  jury  consists  of  not  more  than  twelve,  nine  of  whom  must 
concur  in  finding  bill. 

Cited  in  notes  in  12  A.  S.  K.  904,  on  requisite  number  and  concur- 
rence of  grand  jurors;  27  L.R.A.  848,  on  number  of  grand  jurors  nec- 
essary or  proper  to  act. 
Cliallengo  to  array. 

Cited   in  Abbott's   Crim.  Tr.  2d  ed.   207,  on  challenge  to  array   of 
jurors  as  not  sustainable  when  panel  of  qualified  jurors  is  in  attend- 
ance. 
Curing  error  in  instructions. 

Cited   in   Fink  v.  Algermissen,  25  Mo.  App.  186;   Price  v.  State,   1 
Okla.  Crim.  Rep.  358,  98  Pac.  447;   Lufkins  v.  Collins,  2  Idaho,  150, 
7  Pac.  93, — holding  erroneous  instruct  ion  not  cured  by  another  instruc- 
tion upon  same  suhject,  unless  former  is  specifically  withdrawn. 
Correct ncsH  of  InstructiouH  as  to  reasonable  doubt. 

Cited  in  State  v.  De  Lea,  36  Mont.  531,  93  Pac.  814,  on  sufficiency 
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of  instruct  ions  as  to  what  reasonable  doubt  must  be  founded  upon; 
State  V.  Andrews,  77  N.  J.  L.  108,  71  Atl.  109,  holding,  tliat  instruc- 
tiou  that  reasonable  doubt  must  be  one  founded  upon  some  e\ideuce, 
is  erroneous. 
Krror  In  instructions  as  ground  for  reversal. 

Cited  in  Clare  v.  People,  9  Colo.  122,  10  Pac.  799,  holding  that  to 
prevent  reversal  for  error  in  charge,  it  must  appear  that  prisoner 
could  not  have  been  prejudiced  thereby;  Babcock  v.  People,  13  Colo. 
515,  22  Pac.  817,  holding  that  charge  that  jury  should  convict  of 
murder  in  second  degree,  if  they  believe  killing  was  without  malice, 
was  erroneous;  Wickham  v.  People,  41  Colo.  345,  93  Pac.  478;  Wil- 
-  liams  V.  Williams,  20  Colo.  51,  37  Pac.  614, — holding  that  instruction 
to  jury,  technically  erroneous,  does  not  furnish  ground  for  reversal, 
if  jury  is  not  misled;  Wortman  v.  People,  25  Colo.  270,  53  Pac.  1053, 
holding  instructions  as  threats  of  personal  violence  inducing  submis- 
sion to  sexual  intercourse,  reversible  error  in  absence  of  evidence  of 
such  threats   or  submission. 

Distinguished  in  Young  v.  People,  47  Colo.  352,  107  Pac.  274,  hold- 
ing that  verdict  will  be  reversed  for  error  in  charge,  where  facts  are 
in  dispute,  and  unbiased  minds  might  draw  different  conclusions. 

2  COLO,  20,  ELDUED  v.  AtAIiliOT. 
Time  for  filing  bill  of  exceptions. 

Cited    in   Packard   v.    Six^llings,    3   Colo.    109,   holding   that   bill   of 
exceptions,  if  signed  and  sealed  at  term  or  within  time  fixed  by  court, 
may  be  filed  on  subsequent  day. 
Necessity  for  filing  and  certifying  bill  of  exceptions. 

Cited  in  Pettit  v.  People,  24  Colo.  517,  52  Pac.  676,  holding  that  bill 
of  exceptions  not  filed  in  district  court,  or  certified  as  true  bill  by 
clerk  is  not  part  of  record. 

2  COLO.  23,  GILPIN  v.  EBERT. 

2  COLO.   24,   STERLING  CITY  GOLD  &  S.  MIN.  Jk  TUNNEL* 
INO  CO.  T.  COOK. 

Followed  without  special  discussion  in  Sterling  City  Gold  &  S.  Min. 
Co.  v.  Hughes,  3  Colo.  229. 
Action  for  Vr-rongfnl  attachment. 

Cited  in  note  in  81  A.  D.  468,  on  actions  for  wrongful  attachments 
and  defenses  thereto. 
Right  to  enforce  indemnity  bond  against  surety  in  first  instance. 

Distinguished  in  Newman  v.  Pooph*,  4  Colo.  App.  46,  34  Pac.  iOOC, 
holding  that  joint  judgment  may  be  entered  against  constable  and 
sureties  on  his  l)ond  in  first  instance. 

Disapproved  in  Mattler  v.  Brind,  2  Colo.  App.  439,  31  Pac.  348,  hold- 
ing  that  action  on  undertaking  in  attachment  may  be  maintained 
against  principal  and  sureties  jointly  in  first  instance. 
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Construction  of  adopted  statute. 

Cited  in  Freas   v.  Engelbrecht,   3   Colo.   377,  holding  that  court  is 

not  bound  by  construction  of  statute  by  courts  of  another  state  from 

whence  statute  was  adopted. 
• 

2  COLO.  28,  IIOBSON  v.  PORTEU. 
Secondary  eTidence  of  lost  Instrument. 

Cited  in  Bruns  v.  Clase,  9  Colo.  225,  11  Pac.  79,  holding  that  proof 
of  diligent,  but  unsuccessful,  search  for  an  instrument  in  place  where 
same  belongs,  is  sufEcient  to  admit  secondary  evidence  of  its  con- 
tents. 

2   COIiO.   82,  WESTERN  U.  TELEG.  CO.  y.  CLAYMORE. 

2  COLO.  86,  MACHEBEBF  v.  CLEMENTS,  affirmed  in  92   V. 

S.  418,  23  L.  ed.  504. 
Presumption  as  to  officer's  performing  duty. 

Distinguished  in  Frost  v.  Teller  County,  43  Colo.  43,  holding  that 
it  will  be  presumed  that  county  judge  paid  into  county  treasury  sur- 
plus fees,  as  law  requires. 
Burden  of  proving  negative  allegations. 

Cited  in  Cans  v.  Woolfolk,  2  Mont.  45^,  holding  that  burden  of  show- 
ing negative  is  upon  complainant  where  he  grounds  his  action  on  neg- 
ative allegations. 
Authority  of  supreme  court  to  issue  writ  of  error. 

Cited  in  Vance  v.  Rockwell,  3  Colo.  240,  holding  that  writ  of  error 
may  issue  from  supreme  court  to  decree  of  probate  court. 
Recitals  in  deed  as  evidence. 

Cited  in  Mulford  v.  Rowland,  45  Colo.  172,  100  Pac.  603,  holding  that 
deed  describing  attorney  in  fact  as  party  of  final  part  and  purport- 
ing to  be  executed  by  him  is  admissible  to  show  existence  of  power  of 
attorney. 

2  COLO.  48,  SOLANDER  v.  PEOPLE. 

Conclusiveness  of  decision  of  court  upon  cliallcnge  of  juror  to 
favor. 

Cited  in  Jones  v.  People,  2  Colo.  351;  Babcock  v.  People,  13  Colo. 
515,  22  Pac.  817;  Thompson  v.  People,  26  Colo.  496,  59  Pac.  51;  Ira- 
boden  v.  People,  40  Colo.  142,  90  Pac.  608,—  holding  that  in  criminal 
case  court's  finding  tliat  juror  stands  indifferent  between  parties,  upon 
rhallenp;©  to  favor,  is  conclusive,  on  writ  of  error;  Union  Gold  Min. 
Co.  v.  Rocky  Mountain  Nat.  Bank.  2  Colo.  565;  Minieh  v.  People,  8 
Colo.  440,  9  Pac.  4,  5  Am.  iOrim.  Rep.  20, — to  a  point  that  finding  by 
court  upon  challenge  to  favor,  of  fact  of  juror's  indifference  is  not 
reviewable. 
EfT(H^;t  of  expression  of  opinion  upon  qualification  of  Juror. 

Cited  in  Jones  v.  People,  6  Colo.  452,  45  Am.  Rep.  526,  holding  that 
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under  stafute  (General  Laws  p.  872)  juror  is  not  necessarily  disqual- 
ified by  reason  of  previously  expressed  opinion. 
Crime  off  abortion. 

Cited  in  note  in  66  A.  D.  91,  on  crime  of  causing  abortion. 
Admissibility  of  declarations  of  victim  of  abortion. 

Cited  in  Johnson  v.  People,  38  Colo.  224,  108  Am.  St.  Rep.  85,  80  Pac. 
133,  holding  that  declarations  of  victim  of  abortion  made  to  husband 
soon  after  operation  that  accused  had  operated  upon  her  is  admissible 
in  murder  prosecution;  State  v.  Crofford,  133  Iowa,  478,  110  N.  W. 
921,  holding  that  declarations  of  victim  of  abortion  in  furtherance  of 
design,  are  admissible  against  her  co-conspirators  on  trial  for  sub- 
stantive crime;  State  v.  Power,  24  Wash.  34,  63  L.R.A.  902,  63  Pac. 
1112,  holding  that  declarations  of  victim  of  miscarriage,  that  she  was 
about  to  visit  accused  are  admissible  in  prosecution  for  causing  her 
death. 
Victim  of  abortion  as  accomplice. 

Cited  in  Smartt  v.  State,  112  Tenn.  539,  80  S.  W.  586,  holding  that 
woman  upon  whom  abortion  is  committed  or  attempted  is  not  ac- 
complice. 

Validity  of  instructions  as  to  credibility  of  testimony  of  ac- 
cused. 

Cited  in  Territory  v.  Garcia,  12  N.  M.  87,  75  Pac.  34,  holding  that 
instruction  as  to  credibility  of  testimony  of  accused  is  not  error; 
«?tate  V.  Bartlett,  50  Or.  440,  19  LJt.A.(N.S.)  802,  128  Am.  St.  Rep, 
751,  93  Pac.  243,  on  credibility  of  testimony  of  accused  in  prosecution 
for  crime  of  attempted  extortion;  O'Brien  v.  People,  42  Colo.  40,  94 
Pac.  284,  holding  that  jury  should  be  cautioned  concerning  testimony 
of  a  witness  who  admits  his  own  guilt  and  implicates  accused. 

Cited  in  Abbott's  Crim.  Tr.  2d  ed.  604,  on  right  to  comment  upon 
credibility  of  defendant's  testimony. 

Necessity  of   instructions  as  to   weight  of   circumstantial   evi- 
dence. 

Cited  in  State  v.  Qverson,  30  Utah,  22,  83  Pac.  557,  8  A.  &  E.  Ann. 
Cas.  794,  holding  that  court  is  not  obliged  to  charge  as  to  weight  of 
circumstantial  evidence,  there  being  proper  charge  as  to  reasonable 
^oubt. 

Cited  in  note  in  97  A.  S.  R.  799,  on  circumstantial  evidence. 

2  OOIiO.  70,  BROWNE  ▼.  STECK* 
Effect  of  omission  of  revenue  stamp. 

Cited  in  notes  in  84  A.  S.  R.  196,  on  failure  to  comply  with  statute 
requiring  stamping  of  writings;   48  L,R.A.  315,  on  effect  of  omission 
to  stamp  an  insti*ument  or  to  cancel  stamps. 
Mcasui-o  of  damages  for  default  in  paj'ment. 

Cited  in  Buckingham  v.  Orr,  6  Colo.  587,  holding  that  rate  of  inter- 
est specified  in  promissory  note,  to  be  paid  after  maturity,  is  prima 
facie  measure  of  damages  recoverable. 
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rUcfl  in  Sufhorland,  Dam.  3<1  od.  824,  on  mtc  of  interest  stipulated 
for  in  general  terms  before  maturity  continuing  until  verdict. 

2   COLO.    7  9,  BAKKR  v.  IIUGHKS. 

Xonsult  as  proper  where  plaintiff's  evidence  Insnfllclent. 

Cited  in  Brasher  v.  Denver  &  R.  G.  R.  Co.  12  Colo.  384,  21  Pac.  44, 
holding  that  judgment  of  non-suit  may  be  entered  where  evidence  for 
plaintiir  is  insuflicient  to  sustain  recovery. 

2  COLO.  81,  MKLVIX  v.  LATSHAW. 

Right  to  raise  question  of  Jiirindiction  npon  appeal   from  Jas* 
ticc's  oonrt. 

Cited  in  I'toro  County  v.  TTofTmire,  9  Colo.  App.  526,  49  Pac.  375, 
holding  that  defendant  against  whom  judgment  has  been  rendered 
by  justice  of  peace,  without  jurisdiction,  may  appeal,  and  on  special 
appearance  obtain  dismissal  of  action;  People  ex  rel.  School  Dist.  No. 
38  V.  Court  of  Appeals,  33  Colo.  258,  79  Pac.  1017,  to  the  point  that 
defendant  in  justice's  court  who  was  sued  in  wrong  township  does  not 
waive  right  to  question  jurisdiction  on  appeal  where  he  moved  to  dis- 
miss cause  before  justice. 

Distinguished  in  Hardenbrook  v.  Harrison,  11  Colo.  9,  17  Pac.  72; 
Denver,  S.  P.  &  P.  R.  Co.  v.  Roberts,  6  Colo.  333,— folding  that  appear- 
ing in  justice's  court,  and  in  county  court  on  appeal,  is  waiver  of  priv- 
ilege of  defendant  to  have  action  brought  in  township  in  which  he 
resides. 

Jurisdiction   of  Justice's  conrt  over   nonresident  served  witlilti 
jurisdiction. 

Distinguished  in  Wagner  v.  Hallack,  3  Colo.  176,  holding  that  debt- 
ors  residing  without   state  may   be  sued   in  justice's   court  wherever 
found. 
XoccRsity  that  Jurisdiction  of  Justice's  court  affirmatively  appear. 

Cited  in  Downing  v.  Flore r,  4  Colo.  209,  holding  that  jurisdiction  of 
a  justice  of  the  peace  must  affirmatively  appear. 

2  COLO.  85,  LTRS  v.  AVILCOXEN. 

Riglit  of  purclmscr  at  slicrlff's  .sale  to  ranintnln  unlawful  de- 
tuincr." 

Cited  in  CJlonn  v.  Cnldwell,  74  Miss.  40,  20  So.  152  (dissenting  opin- 
ion), on  right  of  purchaser  of  land  at  execution  sale  to  maintain  action 
of  unlawful  detainer  against  tenant  of  judgment  debtor;  Wileoxen 
V.  Morgan,  2  Colo.  473,  holding  that  unlawful  detainer  lies  at  suit  of 
purchaser  at  sheriffs  sale  against  debtor  and  privies. 
Parol  evidence  to  sliow  Justice's  Jurisdiction. 

Citetl  in  Conway  v.  John,  14  Colo.  30,  23  Pac.  170,  holding- that  con- 
tents of  missing  files  in  cause  tried  before  justice  of  the  peace,  may 
1>€  established  by  oral  testimony;  Behynier  v.  Nordloh.  12  Colo.  352,  21 
Pac.  37,  holding  that  on  appeal,  jurisdiction  of  justice  of  the  peace  to 
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render  judgment  may  be  shown  by  evidence  in  trial  on  merits;  Tliorne 
V.  Omauer,  8  Colo.  358,  8  Pac.  568,  holding  that  defect  of  transcript  of 
justice  on  appeal,  from  failure  to  record  nature  of  cause  of  action, 
may  be  cured  by  oral  evidence  establishing  justice's  jurisdiction;  Morris 
V.  Dooley,  69  Ark.  483,  28  S.  W.  430  (dissenting  opinion),  on  admissibil- 
ity of  oral  evidence  to  show  that  probate  court  had  jurisdiction  to 
make  decree. 

Cited  in  note  in  20  A.  S.  R.  521,  on  evidence  aliunde  to  show  juris- 
diction. 
Necessity  for  exceptions. 

Cited  in  Martin  v.  Force,  3  Colo.  199;  Patton  v.  Coen  &  T.  B.  Car- 
riage Mfg.  Co.  3  Colo.  265, — ^holding  that  in  cause  tried  by  court,  if  no 
exception  is  taken  to  judgment,  sufficiency  of  evidence  cannot  be  ques- 
tioned on  appeal. 

Invalidity  of  Jadgrment  in  Justice's  court  rendered  wlUiout  Juris- 
diction. 

Cited  in  Robinson  v.  Bonjour,  16  Colo.  App.  458,  66  Pac.  451,  hold- 
ing that  judgment  rendered  by  justice  of  the  peace,  without  jurisdic- 
tion, is  nullity. 

Cited  in  note  in  23  A.  S.  R.  114,  on  collateral  attack  upon  judgment. 

9   COIiO.    89,  WALKIIR  v.   TIFFIN  GOIjDA   S.   MIN.    CO.    10 

MOB.  MIN.  REP.  572. 
Deed  and  separate  agreement  to  reconvey  as  morticaice. 

Cited  in  Kelley  v.  Leachmon,  3  Idaho,  392,  29  Pac.  849,  holding  that 
absolute  deed  and  separate  agreement  fof  reconveyance  constitute 
mortgage. 

Cited  in  note  in  17  A.  D.  304,  on  absolute  deed  and  agreement  to 
reconvey. 
Parol  evidence  tliat  deed  is  a  mort^a^. 

Cited  in  Gassert  v.  Bogk,  7  Mont.  585,  1  L.R.A.  240,  19  Pac.  281, 
holding   that   parol   evidence    is    admissible    to   show   that   deed   and 
agreement  to  reconvey  constitute  mortgage. 
Jurisdiction  of  supreme  court  to  issue  writ  of  error. 

Cited  in  Vance  v.  Rockwell,  3  Colo.  240,  on  jurisdiction  of  supreme 
court  to  issue  writ  of  error  to  decree  of  probate  court. 

2  COIiO.  97,  PEOPLE  EX  REIj.  FREMONT  COUNTY  v.  COLO- 
RADO TERRITORY. 
Mandamus  to  public  officers. 

Cited  in  Sawyer  v.  Mayhew,  10  S.  D.  18,  71  N.  W.  141,  holding  that 
mandamus  does  not  lie  against  state  auditor  to  compel  nllowanc^e  of 
claim  against  state;  Keefe  Mfcr.  &  Invest.  Co.  v.  Board  of  Education, 
33  Colo.  513,  81  Pac.  257,  holding  that  mandamus  will  not  lie  to  con- 
trol discretion  of  board  of  education. 

Distinguished  in  Lowell  v.  Bonney,  14  Colo.  App.  230,  60  Pac.  830, 
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holding  that  mandamus  will  lie  against  member  of  exeeuiire  department 
of  state  to  compel  performance  of  act  purely  ministerial. 

2  COLO.  101,  COFIEIiD  v.  CliARK. 

Order  on  bailee  of  ^oods  as  snfficient  ddivery  to  iMisa  title. 

Cited  in  Lufkins  v.  Collins,  2  Idaho,  150,  7  Pae.  95,  to  the  point  that 
delivery  of  order  on  bailee  or  seller  of  goods  is  sufficient  to  constitute 
delivery  to  purchaser. 

Cited  in  note  in  5  £ng.  Rul.  Cas.  96,  on  what  is  necessary  to  take- 
goods  sold  out  of  the  vendor's  apparent  possession. 
Measure  of  damages  for  breach  of  contract  to  dellTer  cliattete. 

Cited  in  Merritt  v.  Wittich,  20  Fla.  27;  Schon-Klingstein  Meat  & 
Grocery  Co.  v.  Snow,  43  Colo.  538,  96  Fac.  182,-- holding  that  measure 
of  damages  for  breach  of  contract  to  deliver  chattels  is  difference  be- 
tween contract  price  and  market  value  when  articles  should  have  been 
delivered. 

2  COIiO.   lia,  ORAIG  ▼.  YOUNG. 

a  COIiO.  118,  HOYT  V.  MACON. 

When  action  for  malicious  prosecution  lies. 

Cited  in  Kolka  v.  Jones,  6  N.  D.  461,  66  Am.  St.  Hep.  615,  71  N.  W.  658; 
Lipscomb  v.  Shofner,  96  Tenn.  112,  33  S.  W.  818,-— holding  that  action 
for  malicious  prosecution  will  lie  when  civil  suit  is  brought  maliciously 
and  without  probable  cause,  and  has  resulted  in  actual  damage;  Popo 
V.  Pollock,  46  Ohio  St.  367,  4  L.Rj\.  255,  15  Am.  St.  Rep.  608,  21  N. 
E.  356,  holding  that  action  lies  for  maliciously,  and  without  probable 
cause  instituting  action  in  forcible  entry  and  detainer;  Johnson  v.  King, 
64  Tex.  226,  to  the  point  that  action  case  lies  against  one  who  mali- 
ciously attempts  to  defeat  claim  to  public  lands,  under  pre-emption  laws 
of  United  States. 

Cited  in  Sutherland,  Dam.  3d  ed.  3567,  on  right  to  damages  for 
malicious  bringing  of  civil  suit;  Cooley,  Torts,  3d  ed.  348,  on  suit  for 
malicious  prosecution  as  lying  for  interference  by  receiver  with  busi- 
ness or  property. 

Cited  in  note  in  93  A.  S.  R.  467,  on  liability  for  malicious  prosecu- 
tion of  civil  action. 

2   COLO.    124,  BARRETT  MIN.  CO.  v.  TAPPAN. 

Who  may  verify  plea  for  corporation. 

Cited  in  Abbott's  Pleadings,  2d  ed.  1141,  on  right  of  officer  or  agent 
of  corporation  to  verify  plea. 

2  COIiO.    128,  STIIiES  v.  FORD. 

RocelvinR  verdict  in  absence  of  parties. 

Cited  in  Abbott's  Civ.  Tr.  2d  ed.  531,  on  right  of  court  to  receive 
verdict  in  civil  case  in  absence  of  parties. 
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2  COLO.   131,  COOK  v.  RICE. 

Conclusiveness  of  conveyance  by  trustee  under  town  site  laws. 

Cited  in  Smith  v.  Pipe,  3  Colo.  187,  holding  that  conveyance  by 
trustee  under  town  site  law,  was  unimpeachable,  at  law  though  trustee 
violated  trust;  Singer  Mfg.  Co.  v.  Tillman,  3  Ariz.  122,  21  Pac.  818; 
Murray  v.  Hobson,  10  Colo.  66,  13  Pac  921;  Hanlon  v.  Hobeon,  24  Colo. 
284,  42  L.R.A.  502,  51  Pac.  433,--holding  that  conveyance  by  trustee 
under  town  site  laws  is  not  open  to  collateral  attack  by  one  who,  at 
time  of  its  execution,  was  not  occupant  of  the  land  nor  beneficiary 
of  trust;  Lockwitz  v.  Larson,  16  Utah,  275,  52  Pac.  279,  holding  that 
no  delay  of  government  in  allowing  entry  on  town  site  under  act  of 
congress  of  1867,  can  affect  rights  of  those  who  were  bona  fide  occu- 
pants at  time  of  filing  application  and  proof. 

Necessity  vfor  actual  occupation  of*  premises  under  town-site 
laws. 

Cited  in  Aspen  v.  Aspen  Town  &  Land  Co.  10  Colo.  191,  15  Pac.  794, 
holding  that  no  claimant  of  lots  comprising  <own  site  is  beneficiary 
of  the  trust,  without  proof  of  actual  occupation,  either  by  claimant  or 
his  grantors;  Greiner  v.  Fulton,  46  Kan.  405,  26  Pac.  705,  holding  bona 
fide  occupant  of  town  site  entitled  to  have  his  possession  protected. 
Determination  of  rights  of  beneficiaries  under  town-site  act  as 
of  date  of  entry. 

Cited  in  Pascoe  v.  Green,  18  Colo.  326,  32  Pac.  824,  holding  that 
rights  of  parties  as  beneficiaries  under  town-site  act  must  be  deter- 
mined as  of  date  of  entry;  Adams  v.  Binkley,  4  Colo.  247,  holding  that 
actual  occupant  and  owner  of  improvements  at  date  of  entry  of 
town  site,  under  statute,  is  entitled  there  as  against  one  claiming 
under  third  party,  but  who  never  had  possession. 
Right  of  supreme  court  to  issue  writ  of  error. 

Cited  in  Vance  v.  Rockwell,  3  Colo.  240,  on  right  of  supreme  court 
to  issue  writ  of  error  to  decree  of  probate  court. 

2  COIiO.  137,  MIIiSAP  v.  STONE. 
Tenant's  right  to  dispute  Iandlord*s  title. 

Cited  in  Hochenauer  v.  Hilderbrant,  6  Colo.  App.  199,  40  Pac.  470, 
holding  that  tenant  is  not  permitted  to  controvert  title  under  which 
he  was  put  into  possession;  Arnold  v.  Woodard,  4  Colo.  249,  holding 
that,  if,  after  leasing  premises,  tenant  acquires  rights  adverse  to 
landlord,  he  must  surrender  premises  before  he  can  assert  them.  "^ 

2  OOLO.  141,  WESTERN  U.  TELiKG.  CO.  v.  EYSER,  Super- 
sedeas granted  in  10  Wall.  419,  22  Ij.  ed.  43,  Reversed  in 
91  U.  S.  495,  23  li.  ed.  377. 

Admission  of  corporate  existence  by  appearance  in  suit. 

Cited  in  Missouri  River,  F.  S.  &  G.  R.  Co.  v.  Shirley,  20  Kan.  660, 
holing  that  corporation,  by  appearing  in  suit,  thereby  admits  its 
corporate  existence. 
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Contributory  negligence  as  bar  to  recovery. 

Cited  in  Colorado  C.  R.  Co.  v.  Holmes,  B  Colo.  197,  boldhig  that 
plaintiff's  right  to  recover,  in  persona]  injury  case,  is  not  affected 
by  his  having  contributed  to  injury,  unless  he  was  at  fault  in  so  do- 
ing. 

Cited  in  Cooley,  Torts,  3d  ed.  1447,  on  contributory  negligence  that 
will  prevent  recovery  for  injury  caused  by  another's  negligence. 
Burden  of  proof  of  contributory  negligence. 

Cited  in  New  Castle  Bridge  Co.  v.  Doty,  37  Ind.  App.  84,  76  N.  E. 
557,  holding  that  burden  of  proving  contributorj*^  negligence,  in  per- 
sonal injury  case,  is  on  defendant. 
Right  to  exemplary  damages  in  actions  for  tort. 

Cited  in  Sutherland,  Dam.  3d  ed.  2795,  on  liability  of  carriers  for 
exemplary  damages;  Cook,  Corp.  6th  ed.  102,  on  equal  liabiUty  of  cor- 
porations  and  natural   persons   for   exemplary   damages. 

Distinguished  in  Murphy  v.  Hobbs,  7  Colo.  541,  49  Am.  Rep.  366, 
5  Pac.  119,  holding  that  in  actions  for  injury  resulting  from  torts, 
where  offense  is  punishable  under  criminal  laws,  exemplary  damages, 
cannot  be  awarded. 
Instructions  as  to  degrees  of  negligence  as  error. 

Cited  in  Denver  &  R.  G.  R.  Co.  v.  Peterson,  30  Colo.  77,  97  Am.  St. 
Rep.  76,  69  Pac.  578,  holding  that  degrees  of  negligence  are  not  recog- 
nized and  court  should  not  attempt  to  make  such  distinctions. 
lilablllty  of  telegraph  company  for  injury  from  wire  hanging 
from  pole  In  street. 

Cited  in  Western  U.  Teleg.  Co.  v.  State,  82  Md.  293,  31  L.R.A.  572^ 
51  Am.  St.  Rep.  464,  33  Atl.  763,  holding  that  telegraph  company  is 
prima  facie  liable  to  pedestrian  for  injuries  resulting  from  its  negli- 
gence in  permitting  unused  wires  to  oome  in  contact  with  electric  feed 
wire  in  street. 

2    COLO.    169,   MACHETTE   v.    WANLESS. 
Validity  of  unacknowledged  bill  of  sale. 

Cited  in  Heisch  v.  Bell,  11  N.  M.  523,  70  Pac.  572,  holding  that  bill 
of  sale  is  good  between  parties  though  not  acknowledged. 
SufRclency  of  record  on  appeal. 

Cited  in  Hunt  v.  Ohmertz,  15  Colo.  447,  24  Pac,  1047,  holding  that 
court  cannot  review  judgment   on  appeal  where  record  does  not  dis- 
close basis  of  courts  action  or  testimony. 
Privileged  communlcntions  as  between  attorney  and  client. 

Cited  in  Caldwell  v.  Davis,  10  Colo.  481,  3  Am.  St.  Rep.  599,  15  Pac 
696,  holdinfr  that  communications  made  to  one  employed  to  draw  deed 
and  release  are  not  privileged;  Sparks  v.  Sparks,  51  Kan.  195,  32  Pac. 
892;  Kirchner  v.  Smith,  61  W.  Va.  434,  58  S.  E.  614,  11  A.  &  E,  Ann. 
Cas.  870, — holding  that  communications  made  to  attorney  who  was 
acting  for  both  parties  and  made  in  presence  of  both  are  not  priv- 
ileged. 

Cited  in  note  in  66  A.  S.  R.  228,  on  attorneys  as  witnesses. 
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Reversal    iuenfficiency    off   evidence. 

Cited  in  Barker  v.  Hawley,  4  Colo.  316,  holding  that  verdict  on  con- 
flkting  evidence  will  not  be  disturbed  unless  manifestly  a<jraiu8t  the 
weight  of  the  evidence;  Kansas  P.  R.  Co.  v.  Twombly,  3  Colo.  125, 
holding  that  verdict  of  jury  in  action  on  case  will  not  be  disturbed  un> 
less  it  appears  to  be  clearly  against  evidence. 
Measnre  of  damages  for  conversion  of  property. 

Cited  in  Arkansas  VaHey  Land  &  Cattle  Co.  v.  Mann,  130  U.  8.  69, 
32  L.  ed.  854,  9  Sop.  Ct.  Rep.  458;  New  Dunderberg  Min.  Co.  v.  Old, 
38  C.  C.  A.  89,  97  Fed.  150,-— holding  that  in  conversion  interest  on 
valne  of  property  is  recoverable  from  date  of  conversion;  Tucker  v. 
Parker,  7  Colo.  62,  1  Pac.  427;  Greeley,  S.  L.  &  P.  R.  Co,  v.  Yount,  7 
Colo.  App.  189,  42  Pac.  1023;  Omaha- &  G.  Smelting  &  Ref.  Co.  v. 
Tabor,  13  Colo.  41,  5  L.R.A.  236,  16  Am.  St.  Rep.  185,  21  Pac.  925,  16 
Mor.  Min.  Rep.  184, — to  the  point  that  in  trover  damages  should  em- 
brace value  of  property  at  time  of  conversion  with  interest  at  time  of 
judgment;  Johnson  v.  Bailey,  17  Colo.'  59,  28  Pac.  81,  to  the  point 
that  usable  value  is  under  some  circumstances,  measure  of  damages 
for  detention  of  chattel;  Isabella  Gold  Min.  Co.  v.  Glenn,  37  Colo. 
165,  86  Pac.  349,  holding  that  in  action  for  eviction  from  mine  where 
defendant  extracted  one,  in  addition  to  net  value  of  one,  legal  inter- 
est may  be  allowed;  Boston  &  C.  Smelting  Co.  v.  Reed,  23  Colo.  623, 
48  Pac.  515,  holding  that  party  holding  moneys  subject  to  order  of 
court  is  liable  for  profits  derived  from  its  use  where  he  mingles  it 
with  his  own. 

Cited  in  Sutherland,  Dam.  3d  ed.  S337,  on  right  of  owner  to  recover 
in  replevin  value  of  use  instead  of  interest,  during  time  he  was  de- 
prived of  possession. 
Interest  on  unliquidated  damages. 

Cited  in  note  in  28  L.R.A.(N.S.)  80,  42,  on  interest  on  unliquidated 
damages. 

2  COIiO.  182,  BUCK  v.  FISCHiai,  I^ater  appeal  In  2  Colo.  709. 
Necessity  that  complaint  state  cause  of  action  without  regard  to 
exhibits. 

Cited  in  Helvetia  Swiss  F.  Ins.  Co.  v.  Edward  P.  AlHs  Co.  11  Colo. 
App.  264,  53  Pac.  242,  holding  that  insurance  policy  attached  to  com- 
plaint and  referred  to,  cannot  be  considered  as  part  of  complaint; 
Brooks  V.  Paddock,  6  Colo.  36,  holding  that  complaint  must  state  cause 
of  action  itself  without  regard  to  exhibits. 
Personal  representative  as  proper  party  to  foreclose  mortgage. . 

Cited  in  McGooden  v.  Bartholic,  132  III.  App.  392,  holding  that  mort- 
gage should  be  foreclosed  by  personal  representative  of  deceased  mort- 
gagee. 
Power  of  supreme  cowrt  to  issue  writ  of  error. 

Cited  in  Vance  v.  Rockwell,  3  Colo.  240,  on  authority  of  supreme 
eourt  to  issue  writ  of  error  to  decree  of  probate  court. 
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a  COLO.  t86,  BEERY  v.  UNITED  STATES. 
Power  off  courts  to  issue  open  venire  for  Jnry.- 

Citcd  in  United  States  v.  Kuntze^  2  Idaho,  480,  21  Tac.  407,  holding 
that  in  causes  inhere  United  States  is  party  district  courts  may  issue 
open  venire  to  marshall  of  United  States;  Imboden  v.  People,  40  Colo. 
142)  90  Pac.  608,  holding  that  court  has  power  to  summon  grand  jury 
by  open  venire,  where  it  has  not  been  summoned  under  statute. 
Admissibility  of  confession  of  person  accused  of  crime. 

Cited  in  Bram  v.  United  States,  168  U.  S.  632,  42  L.  ed.  568,  18  Sup. 
Ct.  Rep.  183,  10  Am.  Crim.  Rep.  547,  to  the  point  that  advising  a  pris- 
oner to  make  confession  was  sufficient  to  exclude  such  confession  upon 
trial;  State  v.  Simas,  25  Nov.  432,  62  Pac.  242,  holding  that  in  trial  for 
burglary  witness  may  testify  that  defendant  pointed  out  place  where 
goods  taken  were  concealed. 

Cited  in  notes  in  6  A.  S.  R.  246,  249,  on  admissibility  of  confessions; 
63  L.R.A.  404,  407,  on  admissibility  of  evidence  obtained  by  aid  of 
involuntary  or  inadmissible  confession;  18  LJl.A.(N.S.)  811,  867,  as  to 
when  confession  is  voluntary. 

a  OOIiO.  213,  WfHOND  ▼.  AMSBURY« 
Pleading  and  awarding  of  exemplary  damages. 

Cited  in  Williams  v.  Williams,  20  Colo.  51,  37  Pac.  614,  holding  that 
under  statute  allowing  exemplary  damages,  where  they  are  essentially 
unliquidated,  common  law  practice  may  be  followed  in  declaring  for 
and  awarding  them. 
Remedy  against  one  disregarding  exemption  rights. 

Cited  in  note  in  75  A.  D.  645,  646,  648,  651,  652,  on  remedy  of 
debtor  whose  exemption  rights  have  been  disregarded. 

a.COIiO.  218,  GOOD  V.  KARTIN,  Affirmed  in  95  U.  S.  90,  24 

li.  ed.  841. 
liiability  of  one  writing  name  on  back  of  note  before  delivery  to 
payee. 

Cited  in  Byers  v.  Tritch,  12  Colo.  App.  377,  55  Pac.  622;  Court  Val- 
halla No.  16  F.  A.  V.  Olson,  14  Colo.  App.  243,  59  Pac.  883;  Kiskadden 
v.  Allen,  7  Colo.  206,  3  Pac.  221, — holding  that  one  who  indorses  note 
at  time  it  is  made,  and  before  delivery  to  payee,  is  joint  maker  and 
cannot  set  up  want  of  consideration  moving  to  him;  Kealing  v.  Van- 
sickle,  74  Ind.  529,  39  Am.  Rep.  101,  to  the  point  that  one  who  in- 
dorses note  before  its  delivery  to  payee  is  considered  joint  maker. 

Cited  in  notes  in  91  A.  D.  711,  on  liability  of  strangi^r  indorsing  note 
before  delivery;  4  Eng.  Rul.  Cas.  650,  on  presumptive  order  of  lia- 
bility among  parties  to  bill  or  note. 

2  COLO.  225,  ETSTER  v.  OAFF. 
Who  may  appeal. 

Cited  in  note  iu  139  A.  S.  R.  750,  on  rigM  to  appeal  as  a  party  inter- 
ested or  injured.  •      ..         ..       „ 
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2  COIiO.  226,  UNION  QOUD  MIN.  CO.  t.  THE  BANK. 
Effect   of   corporate   seal    and    sisnature   of   proper    ofliccr    on 
validity  of  in6trnnient» 

Cited  in  Bliss  v.  Harris,  38  Colo.  72,  87  Pac.  1076,  holding  that  mort- 
gage acknowledged  by  secretary  of  corporation  is  prima  facio  proof 
that  it  was  signed  by  proper  officer  and  that  seal  attached  to  mort- 
gage is  seal  of  corporation;  Catron  v.  La  Fayette  County,  106  Afo. 
659,  17  S.  W.  577,  holding  that  signature  of  proper  officers  and  seal  of 
court  empowered  to  issue  county  bonds  constitute  proof  that  they  were 
issued  in  accordance  with  law. 

Cited  in  Cook,  Corp.  6th  ed.  2338,  on  presumption  of  proper  execu- 
tion raised  by  fact  of  affixing  of  seal;  Cook,  Corp.  6th  ed.  2335,  on 
presumption  of  seal  being  properly  affixed  on  proof  that  instrument 
was  signed  by  corporate  officers  and  that  seal  is  corporate  seal;  Cook, 
Corp.  6th  ed.  2334,  <m  implied  power  of  officer  or  agent  to  affix  cor- 
porate seal  to  instrument. 

Cited  in  note  in  23  Am.  Dec.  745,  on  evidence  of  authority  to  affix 
corporate  seal. 

2   COIiO.   228,  BTSTER  T.  GAFF,  Affirmed  in  01  V.  S.   521» 
23  Ii.  ed.  40S. 

2  CX>]:iO.  248,  UNION  GOIiD  MIN.  CO.  ▼.  ROOKY  MOUNTAIN 
NAT.  BANK,  liater  appeal  in  2  Colo.  565  which  is  affirmed 
in  06  U.  S.  640,  24  Ii.  ed.  648,  1  Mor.  Mln.  Rep.  432. 
Implied  ac:ency  from  conduct. 

CSted  in  O.  V.  B.  Mm.  Co.  v.  First.  Nat.  Bank,  36  C.  C.  A.  633,  95 
Fed.  25$  holding  that  corporation  is  liable  to  third  persons  dealing  with 
president  as  general  manager  for  such  length  of  time  as  to  justify 
such  persons  in  belief  that  he  had  authority  to  act;  First  Nat.  Bank 
V.  G.  V.  B.  Min.  Co.  89  Fed.  439;  Robert  E.  Lee  Silver  Min.  Co.  v. 
Omaha  &  G.  Smelting  &  Ref.  Co.  16  Colo.  118,  26  Pac.  326;  Robinson 
Reduction  Co.  v.  Johnson,  10  Colo.  App.  135,  50  Pac.  215, —  holding 
that  corporation  was  liable  to  third  parties  for  acts  of  agent  wlio 
exercised  general  management,  with  knowledge  of  officers;  Oro  Min.  & 
Mill.  Co.  V.  Kaiser,  4  Colo.  App.  219,  35  Pac.  677,  holding  that  corpora- 
tion is  liable  to  third  persons  dealing  with  one  who  is  delegated  to 
act  as  general  manager  of  mining  operations,  in  absence  of  knowl- 
edge by  such  persons  of  limitations  upon  his  powers;  Roman  Cathiloc 
Congregation  ▼.  O'Leary,  24  Colo.  228,  49  Pac.  422,  holding  that  church 
congregation  is  bound  by  contracts  of  priest  who  had  control  of 
affairs  where  it  received  benefits  from  contracts;  Breed  v.  First  Nat. 
Bank,  4  Colo.  481,  1  Mor.  Min.  Rep.  467,  holding  that  superintendent 
of  mine,  by  virtue  of  his  employment  merely,  has  no  authority  to 
borrow  money  on  principal's  credit. 

Distingaished  in  Albro  Min.  &  Mill.  Co.  v.  Chinn,  20  Colo.  App.  238, 
77  Pac.   1097,  holding  that  no  presumption  arises  that  treasurer  of 
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mining  company  who  operated  mine,  was  by  virtue  of  his  office  auth- 
orized to  act  for  corporation. 
Ratification  of  unauthorized  acts  of  agrent. 

Cited  in  Ilfeld  v.  Ziegler,  40  Colo.  401,  91  Pac.  825,  to  tbc  point 
that  silence  of  principal  after  unauthorized  sale  by  agent,  if  no  change 
in  condition  of  parties  can  result  from  delay,  in  disapproviitg,  is 
evidence  of  ratification  but  does  not  work  estoppel;  Smyth  v.  Lynch, 
7  Colo.  App.  383,  43  Pac.  670,  holding  principal  not  estopped  to  deny 
authority  of  one  assuming  to  act  as  his  agent,  unless,  after  knowledge 
of  facts,  he  has  ratified  such  person's  acts;  Ketchem  v.  Marsland,  18 
Misc.  450,  42  N.  Y.  Supp.  7,  holding  that  ratification  of  agent's  acta 
may  be  inferred  from  retention  of  bills  rendered  for  services  contracted 
for  by  agent;  Breed  v.  First  Nat.  Bank,  6  Colo.  235;  Lynch  v.  Smyth, 
25  Colo.  103,  54  Pac.  634 ;  St.  Louis  Gunning  Advertising  Co.  v.  Wana- 
maker  &  Brown,  115  Mo.  App.  270,  90  S.  W.  737;  Thompson  v.  Labor* 
ingman's  Mercantile  &  Mfg.  Co.  60  W.  Va.  42,  6  L.R.A.{N.S.)  311, 
53  S.  E.  908, — holding  that  failure  on  part  of  principal  to  repudiate 
unauthorized  act  of  agent,  within  reasonable  time,  is  evidence  of  rati- 
fication; Edwards  v.  Carson  Water  Co.  21  Nev.  469,  34  Pac.  381,  to 
the  point  that  if  corporation  receives  benefit  of  unauthorized  contract 
of  officers,  it  will  not  be  allowed  to  deny  indebtedness;  Edwards  v. 
Carson  Water  Co.  21  Nev.  469,  34  Pac.  381  (dissenting  opinion),  on 
estoppel  of  corporation  by  laches  to  deny  liability  on  renewal  note 
given  without  authority  by  trustees. 

Cited  in  note  in  79  A.  D.  388,  on  ratification  of  unauthorized  acts 
by  silence. 

Communications  between  parties  as  evidence  to  establiBb  agency. 
•Cited  in  Arthur  v.  Card,  3  Colo.  App.  138,  32  Pac.  343,  holding  that 
communications   between   principal   and   agent   in   which   autliority  of 
Latter  is  adipittcd  are  admissible  to  establish  agency. 
Necessity  for  objecting  at  trial. 

Cited  in  Denver  &  R.  G.  R.  Co.  v.  Ryan,  17  Colo.  98,  28  Pac.  79, 
holding  that  matters  not  objected  to  in  court  below  cannot  be  assigned 
for  error. 
Conclusiveness  of  decision  on  first  appeal. 

Cited  in  Lee  v.  Stahl,  13  Colo.  174,  22  Pac.  436,  16  Mor.  Min.  Rep. 
152,  holding  that  upon  retrial  of  same  case,  law  governing  same,  as 
declared  on  appeal  is  res  ad  judicata. 
Power  of  corporation  to  borrow  money. 

Cited  in  Cook,  Corp.  6th  ed.  2562,  on  right  of  corporation  to  borrow 
money  from  director. 

Cited  in  note  in  Jll  A.  8.  R.  312,  317,  32.5,  on  implied  power  of 
corporations  to  borrow  money  and  give  evidence  of  indebtedness  and 
security  therefor. 

Liability    of    corporntioii    to    repay    money    borrowed    nithovt 
nntliority. 
Cited  in  Cook,  Corp.  6th  ed,  2563,  on  liability  of  corporation  without 
power  to  borrow  money  to  repay  money  actually  received  by  it. 
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Impntliig  officer *s  knowledge  to  corporation. 

Cited  in  note  in  36  Am,  Dec.  195,  on  imputing  to  corporation  notice 
to  officer  or  agent. 

2  COIiO.  273,  HAYES  ▼.  NEW  YORK  GOLD  MIN.  CO. 
When  title  to  land  passes  upon  sale  under  execution. 

Cited  in  Willis  v.  Pounds,  6  Tex.  Civ.  App.  512,  25  S.  W.  715,  holding 
that  on  foreclosure  of  attachment  lien,  interest  acquired  by  defendant 
between  levy  and  sale  passed  by  sheriff's  deed;  Turner  v.  Sawyer,  150 
U.  S.  578,  37  L.  ed.  1189,  14  Sup.  Ct.  Rep.  192,  17  Mor.  Min.  Rep.  683; 
Manning  v.  Strehlow,  11  Colo.  451,  18  Pac.  625;  Paxton  v.  Heron,  41 
Colo.  147,  124  Am,  St.  Rep.  123,  92  Pac.  15,— holding  that  legal  title 
to  property  sold  on  execution  remains  in  judgment  debtor  until  delivery 
of  sheriff's  deed. 
What  are  fixtures. 

Cited  in  Colorado  Fuel  &  Iron  Co.  v.  Pueblo  Water  Co.  11  Colo.  App. 
352,  53  Pac.  232,  holding  that  water  mains,  pipes  and  hydrants,  of 
water  company,  laid  in  streets  are  realty  for  purpose  of  taxation; 
Couch  V.  Welsh,  24  Utah,  36,  66  Pac.  600,  21  Mor.  Min.  Rep.  619, 
holding  that  tenant  of  mine  may  remove  things  which  he  has  affixed 
to  freehold  for  purpose  of  operating  mine. 

Cited  in  note  in  84  A.  S.  R.  884,  on  fixtures  retaining  by  agreement 
the  character  of  personal  property. 

2  COIiO.  281,  ROGERS  ▼.  NUGKOLIiS. 

2   COIiO.   284,   McCRAW  v.   WELCH. 
Requisites  where  ofDcer  Justifies  under  execution. 

Cited  in  Wyatt  v.  Freeman,  4  Colo.  14,  holding  that  sheriff  justify- 
ing, under  execution  and  seeking  to  attack  title  of  plaintiff  in  replevin 
on  ground  of  fraud,  such  plaintiff  being  stranger  to  judgment,  must 
show  unsatisfied  judgment. 
Sufficiency  of  affidavit  for  attachment. 

Cited  in  Cook  v.  Bumham,  3  ICan.  App.  27,  44  Pac.  447,  holding  that 
affidavit  for  attachment  may  state  disjunctively  different  phases  of 
same  fact  which  is  alleged  as  ground  for  attachment;  Dawlcy  v.  Slier- 
win,  5  S.  D.  594,  59  N.  W.  1027;  Johnson  v.  Emery,  31  Utah,  126,  86 
Pac.  869,  11  A.  &  E.  Ann.  Cas.  23, — holding  that  affidavit  alleging 
that  defendant  had  assigned,  disposed  of,  or  concealed  or  was  about 
to  assign,  dispose  of,  or  conceal  his  property,  alleged  but  single  ground 
for  attachment. 
Amendment  of  writs  of  attacliment. 

Cited  in  note  in  61  A.  D.  131,  on  amendment  of  writs  of  attachment 
and  of  papers  on  \^hich  they  are  based. 
Colo.  Ann.— 4. 
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Necessity  that  plaintiff  in  replevin  show  title  at  coninicncoment 
of  action. 

Cited  in  Dillrancc  v.  Murphy,  1  Neb.   (Unof.)   298,  95  N.  W.  60S, 
holding  that  plaintiff  in  replevin  cannot  recover  on  strength  of  title 
acquired  subsequently  to  commencement  of  action. 
Necessity  for  objecting  at  trial. 

Cited  in  Cowell  v.  Colorado  Springs  Co.  3  Colo.  82,  hoMing  that 
objections  not  raised  at  trial  are  not  available  upon  appeal;  Trticey 
V,  People,  6  Colo.  151;  Gumaer  v.  Sowers,  31  Colo.  164,  71  Pac.  1103,— 
to  the  point  that  objections  to  admission  of  evidence  should  be  dis- 
tinctly presented  at  time  evidence  is  offered. 

2  COLO.  292,  GOOD  ▼.  MARTIN. 

2  COLO.  204,  BARNES  y.  DE  FRANCE. 

9  COLO.  295,  BUTLER  v.  PEOPLE. 
Power  of  court  to  punish  for  contempt. 

Cited  in  note  in  15  £ng.  Rul.  Cas.  159,  on  power  of  courts  to  punish 
for  contempt. 
Right  of  supreme  court  to  issue  writ  of  error  In  contempt  cases. 

Cited  in  Wyatt  v.  People,  17  Colo.  252,  28  Pac.  961 ;  State  v.  Knight, 
8  S.  D.  509,  44  Am.  St.  Rep.  809,  54  N.  W.  412,  9  Am.  Crim.  Rep. 
221, — holding  that  criminal  contempt  proceedings  are  properly  brought 
to  supreme  court  by  writ  of  error. 

2  COLO.  298,  TALPEY  v.  DOANE. 
When  cost  bond  must  be  filed. 

Cited  in  Sutro  v.  Simpson,  14  Fed.  370,  4  McCrary,  276;  Edgar  Gold 
&  S.  Min.  Co.  V.  Taylor,  10  Colo.  110,  14  Pac.  113,— holding  that  cost 
bond  required  of  non-resident  before  commencing  suit,  is  too  late,  if 
tendered  after  action  brought;  Filley  v.  Cody,  3  Colo.  221,  holding 
that  non-resident  must  give  bond  for  costs  upon  suing  out  writ  of 
error. 
Writ  of  error  as  new  action. 

Cited  in  Ohio-Colorado  Min.  &  Mill.  Co.  v.  Elder,  47  Colo  63,  99 
Pac.  42,  holding  that  writ  of  error  is  new  suit. 

2  COLO.  300,  MURLEY  v.  ENNIS,  12  Mor.  Min.  Rep.  860. 
Parol  partnership  to  deal  in  real  estate. 

Cited  in  note  in  4  L.R.A.{jSr.S.)  429,  on  validity  of  parol  partnership 
to  deal  in  real  property. 
—  Aicrceraent  to  prospect  for  mininf?  claim. 

Cited  in  Moritz  v.  Lavelle,  77  Cal.  10,  11  Am.  St.  Rep.  229,  18  Pac. 
803,  16  Mor.  Min.  Rep.  236;  Meylette  v.  Brennan,  20  Colo.  242,  38 
Vac.  75;  Hirbour  v.  Reeding,  3  Mont.  15,  11  Mor.  Min.  Rep.  514; 
Riiyniond  v.  Johnson,  17  Wash.  232,  61  Am.  St.  Rep.  908,  49  Pac.  492, 
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19  Mor.  Min.  Rep.  56, — holding  that  Rgreement  between  two  parties 
to  prospect  together  and  share  benefits  of  discovery  of  mining  prop- 
erties is  not  within  statute  of  frauds;  Jiiack  y.  Mack,  39  Wash.  190, 
81  Pac.  707,  holding  that  contract  whereby  defendant  grubstaked 
plaintiff,  who  did  work  upon  mining  claim,  is  not  within  statute  of 
frauds;  Meagher  v.  Reed,  14  Colo.  335,  9  L.R.A.  455,  24  Pac.  681; 
Treat  v.  Hiles,  68  Wis.  344,  60  Am.  Rep.  858,  32  N.  W.  517,— to  the 
point  that  agreement  between  two  or  more  to  explore  and  locate  and 
*work  lodes  on  government  lands  is  not  within  statute  of  frauds. 
Agreement  to  enga^  in  proepectlns  partnership. 

Cited  in  Cascaden  y.  Dunbar,  84  C.  C.  A.  666,  157  Fed.  62;  Lawrence 
T.  Robinson,  4  Colo.  567,  12  Mor.  Min.  Rep.  387,— holding  that  under 
agreement  to  engage  in  business  of  prospecting  for  lode  mining  prop- 
erty, each  party  becomes  agent  of  the  other;  Doyle  v.  Bums,  123 
Iowa,  488,  99  N.  W.  195,  to  the  point  person  admitted  by  locator  to 
interest  in  mining  claim  holds  jointly  or  otherwise  with  locator  accord- 
ing to  agreement. 

Transfer  in  writing  of  unpatented  mining  claim  as  abandon- 
ment. 

Distinguished  in  Butte  Hardware  Co.  v.  Frank,  25  Mont.  844>  65 
Pac.  1,  21  Mor.  Min.  Rep.  368,  holding  that  judgment  lien  on  unpat- 
ented mining  claim  is  not  lost  by  transfer  in  writing  of  claim  by 
judgment  debtor  as  such  transfer  is  not  abandonment. 
Rlgbt  to  Initiate  mining  claim  throngh  agent. 

Cited  in  Schultz  r.  Keeler,  2  Idaho,  333,  13  Pac.  481,  holding  that 
person  may  initiate  mining  claim  through  agent;  Eberle  v.  Carmichael, 
8  N.  M.  169,  42  Pac.  95,  to  the  point  that  locator  of  mine  may  locate 
for  joint  benefit  of  himself  and  one  who  is  to  share  expense.* 
Parties  to  grubstake  contract  not  named  as  equitable  owners. 

Cited  in  Hendrichs  v.  Morgan,  92  C.  C.  A.  558,  167  Fed.  106;  Casca- 
den ▼.  Dunbar,  2  Alaska,  408,~-holding  that  each  party  to  grubstake 
contract  not  named  in  location  is  equitable  owner  and  tenant  in  com- 
mon with  those  named. 
Discovery  as  essential  to  location  of  mining  claim. 

Cited  in  Behrends  v.  Goldsteen,  1  Alaska,  518,  to  the  point  that  dis- 
covery is  essential  to  valid  location  of  mining  claim. 
RIglit  of  locator  to  reasonable  time  to  comply  witli  law. 

Cited  in  Union  Mill.  &  Min.  Co.  v.  Leitch,  24  Wash.  585,  85  Am. 
St.  Rep.  961,  64  Pac.  829,  holding  that  locator  of  mining  claim  ia  enti- 
tled to  reasonable  time  in  which  to  mark  boundaries  after  its  discov- 
ery; Elwood  V.  Dickinson,  26  Wash.  631,  67  Pac.  370,  holding  that 
holder  of  fishing  license  who  locates  site  for  fish  trap  or  pound  net 
has  reasonable  time  to  comply  with  statute,  as  against  subsequent 
locator.  .mi  lo  orriii  oj 

Cited  in  notes  in  7  L.BiiliQt^8eX  817,  8^8,t885,  on  location  of  mining 
daim;  €8  L.R.A.  846,  on'^ei^ation  of  mining  claim  as  abandoned  or 
locfeited. 
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Coteiiaiits  in  mines. 

Cited  in  note  in  91  A.  8.  R.  836,  S67,  881,  883,  on  cotenauta  in  minei* 
Default  justifiying;  abandonment  of  contract. 

Cited  in  note  in  30  L.R.A.  39,  on  riglit  to  rescind  or  abandon  contract 
because  of  other  party's  default. 

2  COLO.  307,  ROOP  t.  DEIiAHAYE. 

2  COLO.  813,  MARTIN  v.  DAVIS. 

Sufficiency  of  allesntlon  of  complaint  on  bond. 

Cited  in  Jacobs  v.  Curtiss,  67  Conn.  497,  33  Atl.  501,  holding  that 
allegation  in  complaint  upon  joint  and  several  bond  that  "defendants 
bound  themselves  by  a  writing  under  seal''  is  sufiicient  averment  of 
delivery  thereof. 

Cited  in  Abbott's  Pleadings,  2d  ed.  321,  on  sufficiency  of  allegation 
in  complaint  of  delivery  of  joint  and  several  bond. 

2  COLO.  316,  CRCMP  v.  PEOPLE. 

2  COLO.  320,  ELDRED  v.  MALLOY,  25  AM.  REP.  752. 
Invalidity  of  wagrerlng  contracts. 

Cited  in  Beattie  v.  Hoyt,  3  Mont.  140;  Schoenberg  v,  Adler,  105  Wis. 
645,  81  N.  W.  1055, — to  the  point  that  wagering  contracts  are  not 
enforceable;  Maher  v.  Van  Horn,  15  Colo.  App.  14,  60  Pac.  949,  hold- 
ing that  wager  contracts  on  result  of  election  are  void;  Bernard  v. 
Taylor,  23  Or.  416,  18  L.R.A.  859,  37  Am.  St.  Rep.  693,  31  Pac.  968, 
holding  that  wagers  are  inconsistent  with  established  interests  of  so- 
ciety, and  Void  on  grounds  of  public  policy. 

Cited  in  notes  in  12  Eng.  Rul.  Cas.  406,  on  enforceability  of  wagering 
contracts;  42  A.  R.  367,  on  agreement  to  pay  on  contingency;  37  A. 
S.  R.  699,  on  wagers  and  their  validity;  119  A.  S.  R.  173,  on  defenses 
to  obligations  given  for  gambling  debts. 

Distinguished  in  Boughner  v.  Meyer,  5  Colo.  71,  40  Am.  Rep.  139, 
holding  that  check  given  in  payment  of  wager  is  not  void  in  banda 
of  bona  fide  holder  for  value. 
Recovery  back  of  money  paid  on  illegal  contract. 

Cited  in  note  in  6  Eng.  Rul.  Cas.  491,  on  right  to  recover  back  mone^ 
paid  under  illegal  contract. 
What  instruments  are  negotiable. 

Cited  in  notes  in  14  Am.  Dec.  423,  on  what  instruments  arc  nego- 
tiable;  4  Eng.  Rul.  Cas.  192,  on  negotiability  of  note  or  bill  of  ex- 
'^-hange;    125  A.  S.  R.  193,  on   agreements  and  conditions  destroying 
'pp:otiability. 
•  Nocesslty  for  certainty  as  to  time  of  maturity. 

Cited  in  Carnahan  v.  Pell,  4  Colo.  190;  Jennings  v.  First  Nat.  Bnuk, 
13  Colo.  417,  16  Am.  St.  Rep.  210,  22  Pac.  777;  Joseph  v,  Catron,  13 
N.  M.   202,   1   LR.A.(N.S.)    1120,  81   Pac.  439,— holding  that  to  eon- 
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stitute  a  negotiable  instniment  fact  of  maturity  of  instrument  at 
Bome  time  must  be  morally  certain;  Me(jlullin  v.  Coyle,  16  Okla.  648, 
6  LJl.A.(N.8.)  524,  85  Pac.  954,  holding  that  note  payable  to  officer 
of  railroad  in  his  personal  capacity  on  condition  that  road  would  be 
built  to  certain  poiut  by  certain  time,  is  void  as  against  public  policy. 

a  COIiO.  323,  liOOAN  v.  OIjOUOH. 

Snlflclency  of  pleading  In  action  to  enforce  trust. 

Cited  in  Francis  v.  Wells,  2  Colo.  660  (dissenting  opinion),  on  sufH- 
ciency  of  pleading  in  action  founded  upon  a  trust;  Kilham  v.  Western 
Bank  &  S.  D.  Co.  30  Colo.  365,  70  Pac.  409,  to  the  point  that  in  action 
by  beneficiary  of  trust,  it  is  not  necessary  to  set  out  every  fact  which 
makes  up  trust. 
Jurisdiction  of  equity  to  enjoin  threatened  sale. 

Cited  in  Bell  v.  Murray,  13  Colo.  App.  217,  57  Pac.  488,  holding 
that  courts  of  equity  have  jurisdiction  to  restrain  threatened  sale  of 
plaintiff's  property  without  regard  to  statute. 

2  COLO.   330,  BLACK  v.  DRAKE. 
Aatbority  of  attorney. 

Cited  in  note  in  132  A.  S.  R.  174,  on  implied  authority  of  attorney 
in  conducting  litigation. 

a  COLO.  336,  WESTCOTT  v.  BOCK. 

Necessity  for  specific  objections  to  charge  of  conrt. 

Cited  in  Martin  v.  Hazzard  Powder  Co.  2  Colo.  596;  Hoyt  v.  Macon, 
2   Colo.    502, — ^holding   that   general    assignment   that   court   erred    in 
instructions  to  jury,  is  insufficient,  and  will  not  be  considered. 
Nonsuit  as  bar  to  new  suit. 

Cited  in  Denver  &  R.  G.  R.  Co.  v,  lies,  25  Colo.  19,  53  Pac.  222, 
holding  that  judgment  of  nonsuit,  in  personal  injury  action  is  not  bar 
to  new  suit;  Rodgers  v.  Levy,  36  Neb.  601,  54  N.  W.  1080,  holding 
"that  judgment  of  dismissal  of  'action  of  replevin  because  plaintiff  had 
not  legal  capacity  to  sue  is  not  bar  to  future  action. 

2  COLO.  SS8,  PACKARD  v.  JEFFERSON  COUNTY. 
BliTht  of  taxpayer  to  sue  to  enjoin   fraudulent  disposition  of 
county  funds. 

Cited  in  Carman  v.  Woodruff,  10  Or.  133,  to  the  point  that  taxpayer 
may  sue  in  equity  to  annul  fraudulent  disposition  of  county  funds 
when  necessary  to  prevent  loss  to  county;  Mclntyre  v.  El  Paso  County, 
15  Colo.  App.  78,  61  Pac.  237,  holding  that  taxpayer  may  sue  to  enjoin 
erection  of  county  court  house  on  park  of  city. 

Conclnslvcness  of  dc^clsion  of  county  commissioners  as  to  regu- 
larity of  proceedings  to  issue  bond. 

Cited  in  Hutchinson  &  S.  R.  Co.  v.  Kingman  County,  48  Kan.  70, 
15  LJLA.  401,  30  Am.  St.  Rep.  273,  28  Pac.  1078,  holding  that  town- 
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ship  is  estopped  from  showing,  in  mandamus  to  compel  issue  of  bonds 
to  railroad,  that  requisite  number  of  taxpayers  did  not  sign  petition, 
where  county  commissioners  had  found  that  such  number  had  signed. 
Strict  pursuit  of  authority  to  levy  lax. 

Cited   in   Cooley,   Tax.   3d   ed.   215,   on   necessity   that  municipality 
strictly  pursue  special  authority  to  levy  taxes. 
Notice  of  meeting  of  municipality  to  vote  for  corporate  stock. 

Cited  in  Cook,  Corp.  6th  ed.  343,  on  necessity  that  notice  of  meeting 
be  duly  posted  for  time  provided  in  act  to  validity  of  municipal  sub- 
scription to  stock. 

2  COIiO.  851,  JONES  v.  PEOPIiE. 
Waiver  of  right  to  challenge  juror  for  cause. 

Cited  in  Brown  v.  People,  20  Colo.  161,  36  Pac.  1040;  State  v.  Pickett, 
103  Iowa,  714,  39  L.R.A.  302,  73  N.  W.  346,— holding  that  right  to 
challenge  juror  for  cause  as  to  his  competency  is  waived  by  failure  to 
challenge  or  examine  him. 
Pre-existing  opinion  as  affecting  qualifications  of  Juror. 

Cited  in  Babcock  v.  People,  13  Colo,  515,  22  Pac.  817;  Kumli  v. 
Southern  P.  Co.  21  Or.  505,  28  Pac.  637;  State  v.  Mpgorden,  49  Or.  259, 
88  Pac.  306,  14  A.  &  E.  Ann.  Cas.  130, — ^holding  that  pre-existing  opin- 
ion of  juror  is  not  sufficient  to  sustain  challenge  for  actual  bias  unless 
court  is  satisfied  that  juror  cannot  try  cause  impartially. 

Cited  in  note  in  36  Am.  Dec.  527,  on  bias  or  opinion  as  ground  for 
challenge  to  jurors. 

Conclusiveness  of  finding  of  court  upon  trial  of  challenge  to 
favor. 

Cited  in  Minich  v.  People,  8  Colo.  440,  9  Pac.  4,  5  Am.  Crim.  Rep. 
20,  to  the  point  that  finding  by  court,  upon  challenge  to  favor  as  to 
juror's  indifference  is  not  reviewable  on  appeal. 
Right  of  Jurors  to  disregard  testimony  of  witness. 

Cited  in  Trimble  v.  Territory,  8  Ariz.  273,  71  Pac.  932;  Faulkner  v. 
Territory,  6  N.  M:  464,  30  Pac.  905;  State  v.  Bartlett,  50  Or.  440,  19 
L.R.A.(N.S.)  802,  126  Am.  St.  Rep.  751,  98  Pac.  243,— holding  that 
jurors  may  disregard  testimony  of  witness  who  has  sworn  falsely  to 
particular  matter,  except  in  so  far  as  it  may  be  corroborated  by  other 
evidence;  State  v.  Kyle,  14  Wash.  550,  46  Pac.  147  (dissenting  opinion), 
on  jurors  as  not  authorized  to  discredit  whole  testimony  of  witness 
unless  they  believe  it  to  be  wilfully  false  in  some  particular. 

Cited  in  Sackett,  Instruct.  Jur.  3d  ed.  277,  281,  on  right  to  disregard 
entire  testimony  of  witness  swearing  falsely  on  any  material  point. 
Impeachment  of  party's  own  witness. 

Cited  in  Gottlieb  v.  Thatcher,  151  U.  S.  271,  38  L.  ed.  157,  14  Sup. 
Ct.  Rep.  319,  on  right  of  party  calling  witness  to  afterwards  assail  his 
general  character  for  truth. 

Cited  iu  notes  in  21  L.R.A.  418,  423,  427,  on  right  to  impeach  onej's 
own  witness;  78  A.  D.  766,  on  practice  upon  impeaching  witnesses*,      r 
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a  COLO.  S60,  PEOPIyBJ  £5X  REIi.  DENVER  &  R.  G.  R.  CO.  v. 

PUEBIiO  COUNTY. 
Defenses  to  municipal  bonds. 

Cited  in  note  in  9S  A.  D.  671,  on  municipal  bonds  and  defenses 
thereto. 

2  COIiO.  «e7,  HUQUNIN  V.  McCtJNNlPF,   14  Mor.  Min.   Rep. 

463. 
Remedies  for  injuries  to  realty  held  adversely. 

Cited  in  note  in  85  A.  D.  323,  on  remedies  for  injuries  to  real  estate 
held  adversely. 
Possession  of  surface  of  mining  claim  as  possession  of  vein. 

Cited  in  Montana  Min.  Co.  v.  St.  I^ouis  Min.  &  Mill.  Co.  42  0.  C.  A. 
415,  102  Fed.  430,  20  Am.  St.  Rep.  507,  holding  that  possession  of  sur- 
face of  mining  claim  is  possession  of  vein  having  apex  within  surface 
lines,  although,  in  extending  downward,  such  vein  may  pass  beyond 
vertical  side  lines  of  claim. 

2  COIiO.  373,  MASON  v.  PEOPIiE. 

Waiver  of  right  to  Instructions  by  failure  to  ask  for. 

Cited  in  Mickle  v.  United  States,  6  Ind.  Terr.  557,  98  S.  W.  349, 
holding  that  if  party  fails  to  ask  for  additional  instructions  he  cannot 
take  advantage  of  omissions  of  court;  Carroll  v.  State,  45  Ark.  539, 
holding  that  accused  has  right  to  have  court  instruct  as  to  what  con- 
stitutes accomplice,  but  must  ask  it  in  order  to  take  advantage  of 
omission. 

2  COIiO.  876,  TAYIiOR  v.  McLAUGULlN. 

2  COIiO.  376,  FORD  v.  ROCKWELL. 

Who  may  appoint  commissioner  to  take  depositions. 

Cited  in  Glenn  v.  Brush,  3  Colo.  26,  to  the  point  that  clerk  of  dis- 
trict court  had  x>ower  to  appoint  commissioners  to  take  depositions. 
Authority  to  administer  oath  to  witness. 

Cited  in  Markey  v.  State,  47  Fla.  38,  37  So.  53,  upholding  authority 
to  adniinister  oaths  to  witnesses  of  one  authorized  to  take  testimony. 

2  COLO.  378,  CLAYTON  v.  SPENCER. 

Passing  of  legal  estate  In  town  site  lot  by  conveyance  by  trustee. 

Cited  in  Smith  v.  Pipe,  3  Colo.  187,  to  the  point  that  conve7.ance  by 
probate  judge  of  town  site  lot,  though  in  violation  of  duty,  passed 
legal  estate. 
Necessity  for  occupancy  In  order  to  gain  title  to  tow^n  site  lots. 

Cited  in  Fihnore  v.  Reithman,  6  Colo.  120;  Anderson  v.  Bartels,  7 
Colo.  256,  3  Pac.  225;  Aspen  v.  Aspen  Town  &  Land  Co.  10  Colo.  191, 
15  Pac.  794, — holding  that  no  claimant  of  lots  comprising  town  site 
is  beneficiary  of  trust  without  proof  of  actual   occupancy,  either  by 
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claimant  or  his  grantor;  Greiner  v.  Fulton,  46  Kan.  405.  26  Pac.  705, 
holding  bona  fide  occupant  of  town  site  entitled  to  have  iiis  posscsnion 
protected;  Adams  v.  Binkley,  4  Colo.  247,  holding  that  actual  occupant 
at  date  of  entry  of  town  site,  under  statute,  is  entitled  thereto  as 
against  one  who  claims  under  conveyance  from  third  party,  but  who 
never  had  been  in  possession. 

Time  for  determination  of  rights  of  beneficiaries  vntlcr  town 
site  act. 
Cited  in  Pascoe  v.  Green,  18  Colo.  826,  32  Pac.  824,  holding  that 
rights  of  parties  as  beneficiaries  under  town  site  act  must  be  deter- 
mined as  of  date  of  entry. 

2  COLO.  381,  ATKINSON  v.  ATKINSON. 

Necessity  of  exception  to  Jadnrment  upon  agreed  facts. 

Cited  in  Whitehead  v.  Jessup,  7  Colo.  App.  460,  43  Pac.  1042,  holding 
that  where  facts  are  agreed  upon  exception  to  judgment  is  unnecessary. 

2  COIiO.  388,  SKINNER  ▼.  BESHOAR. 
Amendment  of  affldayit  for  attachment. 

Cited  in  note   in  31   L.RJk.   422,  on   right  to. amend  affidavit  for 
attachment. 
Presnmption  as  to  regularity  of  court  proceedings. 

Distinguished  in  Black  v.  Bent,  20  Colo.  342,  38  Pac.  387,  holding 
that  it  will  be  presumed  that  special  term  of  court,  at  which  proceed- 
ings under  review  were  had,  was  legally  convened. 
Wlien  decision  may  be  reviewed  on  error. 

Cited  in  Vance  v.  Rockwell,  3  Colo.  240;  Cooper  v.  American  Cent. 
Ins.  Co.  3  Colo.  318;  Bean  v.  People,  6  Colo.  98,— holding  that  writ  of 
error  lies  from  supreme  court  to  review  proceedings  on  mandamus 
issued  by  district  judge;  Martin  T.  Simpkins,  20  Colo.  438,  38  Pac. 
1092,  to  the  point  that  error  will  lie  to  review  what  assumes  to  itself 
force  of  adjudication  in  law;  O'Brophy  t.  Era  Gold  Min.  Co.  36  Colo. 
247,  85  Pac.  679,  holding  that  judgment  amended  by  judge  outside  of 
court,  which  was  rendered  in  open  court,  may  be  reviewed  on  error; 
People  ex  rel.  McOaffey  v.  District  Ct.  23  Colo.  150,  46  Pac.  681,  hold- 
ing that  district  court  had  jurisdiction  to  determine  as  to  authority  of 
secretary  of  state  to  act  ;and  to  review  his  decision  upon  contest  as 
to  right  of  political  party  to  use  certain  emblem. 

2  COIiO.  388,  ARCHIBALD  ▼.  THOMPSON. 
Right  to  amend  pleadings  or  process. 

Cited  in  Goodman  v.  Ft.  Collins,  91  C.  C.  A.  98,  164  Fed.  970,  holding 
that  summons  issued  upon  complaint  which  is  wanting  in  requisite 
jurisdictional  allegations  is  amendable;  McArthur  v.  Bojniton,  19  Colo. 
App.  234,  74  Pac.  540,  holding  tliat  attachment  directed  to  sherifT  of 
one  county  cannot  be  amended  so  as  to  be  served  by  sheriff  of  another 
county  after  attempted  levy  in  such  other  county;   Talpey  v.  DoauL*, 
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3  Colo.  22,  holding  that  attachmont  writ  made  returnable  on  day  other 
than  first  day  of  term  is  not  void  and  may  be  amcndod;  Webber  y. 
Wannemaker,  39  Colo.  425,  89  Pac.  780,  to  tlie  point  that  courts  favor 
amendments  when  justice  can  be  advanced  or  promoted. 

Cited  in  Lewis,  Em.  Dom.  3d  ed.  996^  on  right  to  amend  petition  for 
condemnation  of  land. 

2  COIiO.  802,  TIIiTON  v.  COFIELD,  Reversed  in  08  U.  S.  163, 

28  li.  ed.  858. 
Limitation  by  petition  of  amoiint  of  Judgment  in  attacliment. 

Cited  in  Gum-Elastic  Roofing  Co.  v.  Mexico  Pub.  Co.  140  Ind.  158, 
30  L.  R.  A.  700,  39  N.  E.  448,  to  the  point  that  plaintiff  in  attachment 
proceedings  is  not  entitled  to  judgment  for  greater  sum  than  he  demands 
by  petition. 
Dissolution  of  attacliment  by  amendment. 

Cited  in  Stevi^art  v.  Anderson,  70  Tex.  588,  8  S.  W.  295,  holding  that 
attachment  is  dissolved  as  to  creditors  where  petition  is  amended  set- 
ting up  new  cause  of  action  and  taking  judgment  thereon. 
Riicht  to  sell  property  in  custody  of  law. 

Cited  in  note  in  1  L.R.A.(N.S.)  1063,  on  right  to  sell  property  while 
in  custody  of  law. 

2  COIiO.  411,  TAMEIiING  v.  UNITED  STATES  FREEHOIiD 
LAND  &  EMIGRATION  CO.  Affirmed  in  03  U.  S.  644,  28 
li.  ed.  008. 

2  COIiO.  424,  SUIilylVAN  v.  HENSE,  0  Mor.  Min.  Rep.  487. 
Necessity  for  compliance  with  miner's  rules. 

Cited  in  Beck  v.  Pugh,  9  Colo.  589,  13  Pac.  906,  15  Mor.  Min.  Rep. 
304,  holding  that  in  order  to  constitute  valid  mining  location,  com- 
pliance with  miner's  rules  and  statutes  on  subject  is  essential;  Con- 
solidated Republican  Mountain  Min.  Co.  v.  Lebanon  Min.  Co.  9  Colo. 
343,  12  Pac.  212,  15  Mor.  Min.  Rep.  490,  holding  that  in  1865  manner 
of  locating  lode  claims  in  certain  districts  was  governed  by  miner's 
rules  and  customs. 

Cited  in  note  in  7  L.R.A.(X.S.)   769,  773,  775,  777,  880,  on  location 
of  mining  claim. 
Jadicial  notice. 

Cited  in  Poujade  v.  Ryan,  21  Xev.  449,  33  Pac.  659,  holding  that  court 
cannot  take  judicial  notice  of  existence  in  particular  district  of  rule 
renuiring  mining  claims  to  be  recorded. 

Cited  in  Sutherland,  Stat.  Const.  2d  ed.  869,  on  judicial  notice  of 
local  customs  or  by-laws  of  corporations. 

Cited  in  notes  in  89  A.  D.  605,  on  judicial  notice;  49  A.  R.  206,  on 
what  will  be  judicial  notice;  124  A.  S.  R.  56,  on  facts  of  which  courts 
will  take  judicial  notice. 
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2  COIiO.  431,  WAIiliING  T.  WARREN. 

Conclusiveness  oC  verdict  upon  conflicting  evidence. 

Cited  in  Barker  v.  Hawley,  4  Colo.  316;  Schleier  r.  Luedeke,  6  Oolo. 
242, — holding  that  verdict  based  on  conflicting  evidence  will  not  be  dis- 
turbed, where  it  is  not  clearly  against  weight  of  evidence. 
Right  to  recover  under  contract  partially  performed. 

Cited  in  Cochran  v.  Balfe,  12  Colo.  App.  75,  54  Pac.  399,  holding 
that  recovery  on  entire  contract  cannot  be  had  tipon  part  performance 
thereof  unless  it  is  shown  either  that  contract  was  rescinded  or  ren- 
dered impossible  of  performance  by  wrongful  act  of  defendant;  Lom- 
bard V.  Overland  Ditch  &  Reservoir  Co.  41  Colo.  253,  92  Pac.  695, 
holding  that  recovery  on  contract  to  dig  ditch  will  be  allowed,  though 
there  has  not  been  exact  compliance  therewith,  if  it  has  been  substan- 
tially performed  and  work  accepted. 

2  COLO.  442,  KANSAS  P.  R.  CO.  ▼.  MUJJBR. 
Degree  of  care  required  of  carrier  of  passengers. 

Cited  in  Kansas  P.  R.  Co.  v.  Lundin,  3  Colo.  94 ;  Pershing  v.  Chicago, 
B.  &  Q.  R.  Co.  71  Iowa,  561,  32  N.  W.  488,— holding  that  railroad  in 
carrying  passenger  is  bound  to  use  highest  degree  of  care  that  is  rea- 
sonably consistent  with  practical  conduct  of  its  business. 

Cited  in  Farnham  Waters,  2810,  on  liability  of  railroad  for  injury 
due  to  washing  away  of  portion  of  roadway  because  of  insufficient 
passageway  for  water  during  flood. 
Repairs  after  accident  as  admission  of  former  negligence. 

Cited  in  St.  Louis  &  S.  F.  R.  Co.  v.  Weaver,  35  Kan.  412,  57  Am. 
Rep.  176,  11  Pac.  408,  holding  that  in  action  for  personal  injuries  from 
negligence  it  may  be  shown  that  repairs  were  made  after  accident. 

Cited  in  notes  in  67  A.  R.  183,  on  subsequent  repair  as  admission  of 
negligence;  11  £ng.  Rul.  Cas.  247,  on  admissibility  of  evidence  of  sub- 
sequent repairs  or  precautions. 

Disapproved  in  Georgia  Southern  &  F.  R.  Co.  v.  Cartledge,  116  Ga. 
164,  59  L.R.A.  118,  42  S.  E.  405,  holding  that  making  of  repairs  after 
accident  rcsulling  in  personal  injury  cannot  be  considered  as  admission 
of  former  negligence. 
Opinion  evidence  ns  to  age. 

Cited  in  State  v.  Grubb,  55  Kan.  678,  41  Pac.  951,  holding  that  wit- 
ness should  be  allowed  to  give  opinion  as  to  age  of  absent  person,  after 
stating  means  of  knowledge. 
Discretion  of  court  as  to  order  of  receiving:  evidence. 

Cited  in  Smith  v.  Mayer,  3  Colo.  207,  holding  that  it  is  within  dis- 
cretion of  court,  to  receive  rebuttal  evidence  which  in  strictness  ought 
to  have  been  produced  in  chief. 
Presumption  of  death. 

Cited  in  notes  in  92  A.  D.  708;  104  A.  S.  R.  211,— on  presumption 
of  death;  8  Eng.  Rul.  Cas.  552,  553,  on  presumption  of  death  from 
absence. 
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—  Of  slmaltaneons  death  in  oonunon  disaster.  . 

Cited  in  Supreme  Council,  R.  A.  v.  Kacer,  96  Mo.  App.  93,  69  S.  W. 
671;  Walton  v.  Burchel,  121  Tenn.  715,  130  Am.  St.  Rep.  788,  121 
6.  W.  391, — holding  that  surviTorship  is  not  presumed  on  account  of 
age,  sex,  strength,  or  activity  of  those  perishing  in  common  disaster. 

Cited  in  note  in  51 ILRJL  870,  on  presumption  of  survivorship  among 
those  perishing  in  common  calamity. 

Common  experience  as  factor  in  estimating  damages  by  Jury  in 
negligence  action. 

Cited  in:  Florida  C.  ft  P.  R.  Co.  v.  Foxworth,  41  Fla.  1,  79  Am.  St. 
Rep.  149,  25  So.  338,  holding  that  in  action  to  recover  for  death  by 
negligence,  jury  in  estimating  damages  should  make  use  of  knowledge 
and  experience  possessed  by  them  in  relation  to  matters  of  common 
knowledge.  '' 
Presumption  of  negligence  from  accident. 

Cited  in  Galveston,  H.  ft  8.  A.  R.  Co.  v.  Fales,  33  Tex.  Civ.  App. 
457,  77  S.  W.  234,  holding  that  railroad  is  prima  facie  guilty  of  negli- 
gence where  passenger  is  injured  by  derailing  of  train. 

Cited  in  notes  in  62  A.  D.  685,  on  presumption  of  negligence  where 
passenger  is  injinred;  15  L.R.A.  36,  on  presumption  of  negligence  from 
occurrence  of  accidents;   113  A.  S.  R.  1022,  on  presumption  of  negli- 
gence from  happening  of  accident  causing  personal  injuries. 
Measure  of  damages  for  death. 

Cited  in  note  in  8  Eng.  Rul.  Cas.  426,  on  measure  of  damages  for 
death  of  relative. 
Right  to  exemplary  damages  in  action  for  tort. 

Cited  in  Murphy  v.  Hobbs,  7  Colo.  541,  49  Am.  Rep.  366,  5  Pac.  119, 
holding  that  in  civil  actions  for  injury  resulting  from  torts,  where 
offense  is  punishable  under  criminal  laws,  exemplary  damages  cannot 
be  awarded. 
-— Cavsing  death. 

Cited  In  Moffatt  v.  Tenney,  17  Colo.  189,  30  Pac.  348,  holding  that 
under  act  of  1877  exemplary  damages  could  not  be  given  in  action  for 
death  by  wrongful  act;  Kansas  P.  R.  Co.  v.  Cutler,  19  Kan.  83,  on 
right  to  recover  exemplary  damages  in  action  for  death  by  wrongful 
act. 

Cited  in  Hutchinson,  Car.  3d  ed.  1686,  on  right  to  recover  punitive 
damages  in  action  for  death  by  negligence;   Sutherland,  Dam.  3d  ed. 
3706,  on  right  to  recover  exemplary  damages  for  negligence  resulting 
in  death. 
Recovery  for  mental  anguish  in  action  for  wrongful  death. 

Cited  in  Smith  v.  Chicago,  M.  ft  St.  P.  R.  Co.  6  S.  D.  583,  28  L.R.A. 
673,  62  N.  W.  967;  Webb  v.  Denver  &  R.  G.  W.  R.  Co.  7  Utah,  17, 
24  Pac.  616,—holding  that  no  recovery  could  be  had  for  mental  anguish 
caused  relative  of.  deceased,  in  action  for  death  brought  by  decedent's 
administrator. 
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Cited  in  Sutherland,  Dam.  3d  ed.  3704,  on  inability  of  beneficiaries 
of  deceased  to  recover  for  mental  suffering. 
Right  of  action  for  wrongfal  death. 

Cited  in  Hutchinson,  Car.  3d  ed.  1669,  as  to  when  existence  of  kin 
must  be  shown  ii^  order  to  maintain  action  for  wrongful  death. 

Cited  in  note  in  70  A.  S.  R.  677,  on  actions  for  death  of  human  being. 
Necessity  for  alleging  facts. 

Cited  in  Roach  v.  Imperial  Min.  Co.  7  Fed.  698,  holding  that  in  action 
for  death  by  wrongful  act,  if  proof  is  to  be  given  of  injury  to  kindred, 
facts  in  relation  thereto  must  be  averred. 

2  COIiO.  470,  PURMORT  v.  TUGK£R  LUMBER  GO. 
Effect  of  repeal  of  statute  upon  logger's  lien. 

Disapproved  in  Garneau  v.  Port  Blakely  Mill  Co.  S  Wash.  467,  36 
Pac.  463,  holding  that  statutory  lien  given  loggers,  is  such  part  of 
contract  as  to  be  unaffected  by  repeal  of  statute  pending  enforcement 
of  lien. 

2  COLO.  473,  WIIiCOXEN  v.  MORGAN. 

Fraudulent  assignntent,  as  against  subsequent  creditors. 

Cited  in  House  v.  Johnson,  19  Colo.  App.  524,  76  Pac.  743,  holding 
that  under  section  2030  Mills'  Anno.  Stats.,  party  need  not  have  been 
existing  creditor  at  time  fraudulent  conveyance  was  executed  in  order 
to  move  to  set  aside  conveyance;  Arnett  v.  Coffey,  1  Colo.  App.  34, 
27  Pac.  614,  holding  that  voluntary  conveyance  to  grantor^s  wife  is 
not  void  as  to  subsequent  judgment  creditor  unless  it  be  shown  that 
debt  existed  prior  to  transfer  or  was  made  to  defraud  such  creditors; 
Mulock  V.  Wilson,  19  Colo.  296,  35  Pac.  532,  holding  that  voluntary 
conveyance  with  intent  to  defraud  creditors,  is  void  as  to  subsequent 
creditors,  if  grantee  has  knowledge  of  fraud;  Wells  v.  Schuster-Haz 
Nat.  Bank,  23  Colo.  534,  48  Pac.  809,  to  point  that  if  fraudulent  con- 
veyance is  in  nature  of  gift  it  is  not  necessary  to  show  participation 
in  fraud  by  grantee. 

Cited  in  note  in  34  A.  S.  R.  403,  on  vendee's  knowledge  as  affecting 
validity  of  fraudulent  conveyance. 

Right  to  show,  in  ejectment,  that  conveyance  relied  upon  waa 
fraudulent. 

Cited  in  Knox  v.  McFarran,  4  Colo.  586,  holding  that  in  action  of 
ejectment  it  is  competent  to  show  that  conveyance  relied  upon   was 
made  to  defraud  creditors. 
Title  of  piirchnser,  witli  notice  from  fraudulent  grantee. 

Cited  in  Tibbetts  v.  Terrill,  44  Colo.  94,  96  Pac.  978,  holding  that 
purchaser,  witli  notice,  from  fraudulent  grantee  takes  title  subject  to 
all  iiinriiiitioH  aff4*('ting  it  in  hands  of  grantee. 

2  COLO.  4  80,  FKKAS  v.  LAKE. 
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a  COIiO.  481,  CHASB  v.  PEOPLED. 

Sufficiency  of  excuse  to  obviate  forfeiture  of  bail  bond.  > 

Cited  in  State  v.  Sandy,  138  Iowa,  680,  116  N.  W.  599,  holding  that 
fact  that  defendant  forgot  date  he  wag  to  appear  is  not  sutlicient 
exciiae  to  obviate  forfeiture  of  bail  bond. 

a  OOIiO.  484,  SUMMBRHAYS  v.  liANSAS  P.  R.  CO. 

Liability  of  master  for  injury  caused  by  negligence  of  coservant. 

Cited  in  Kindel  v.  Hall,  8  Colo.  App.  63,  44  Pac.  781,  holding  that 
employer  is  not  liable  to  servant  for  injuries  caused  by  negligence 
of  coservant,  unless  latter  was  incompetent  or  habitually  careless-  and 
he  had  knowledge  of  fact;  Warmington  v.  Atchison,  T.  &  S.  F.  R. 
Co.  46  Mo.  App.  159,  holding  carelessness  and  incompetency  of  switch 
engineer  assumed  by  brakeman  if  known  by  him;  Unfried  v.  Bal- 
timore &  0.  R.  Co.  34  W.  Va.  260,  12  S.  E.  512,  to  the  point  that  em- 
ployer is  not  liable  to  servant  for  injuries  caused  by  negligence  of 
coservant  unless  latter  was  incompetent  or  habitually  careless  and  he 
had  knowledge  of  fact. 

Cited  in  Cooley,  Torts,  3d  ed.  1058,  on  nonliability  of  master  for 
injury  to  servant  caused  by  negligence  of  coservant. 

Cited  in  note  in  25  L.R.A.  711,  on  liability  of  master  for  injuries 
to  servant  by  incompetency  of  fellow  servant. 
Who  are  fellow  servants. 

Cited  in  Denver,  S.  P.  &  P.  R.  Co.  v.  DriseoU,  12  Colo.  520,  13  Am. 
St.  Rep.  243,  21  Pac.  708,  holding  that  superintendent  of  work  of 
extending  railroad,  who  has  foremen  and  workmen  under  him  is  not 
fellow  servant  with  workmen. 

Cited   in  notes  in   67   A.  D.   595,  on   who   are   fellow   servants;    50 
L.R.A.  430,  431,  as  to  what  servants  are  deemed  to  be  in  common 
employment,    apart    from    statutes,    where    no    questions    as    to    vice 
principalship   arise. 
Burden  of  proof  in  negligence  action. 

Cited  in  Louisville,  N.  A.  &  C.  R.  Co.  v.  Sandford,  117  Ind.  265, 
19  N.  E.  770;  Ohio  &  M.  R.  Co.  v.  Dunn,  138  Ind.  18,  36  X.  E.  702,— 
to  the  point  that  it  rests  with  plaintiff  in  negligence  action  to  prove 
every  fact  essential  to  existence  actionable  negligence;  Chicago  & 
E.  I.  R.  Co.  v.  Beatty,  13  Ind.  App.  604,  42  N.  E.  284  (dissenting  opin* 
ion),  on  necessity  of  plaintiff  in  negligence  action  proving  existence 
of  every  fact  esf^ential  to  actionable  negligence;  Evansville  &  T.  H. 
R.  Co.  V.  Duel,  134  Ind.  156,  38  N.  E.  355,  holding  that  in  action  for 
personal  injury  to  servant  caused  by  defective  engine  burden  of  show- 
ing negligeuco  is  on  servant. 

S    COLO.  4«9,  FREAS  v.  TRUITT. 

Failure  to  obje<*t   Co  account   rciulorod   us   evidence  of  account 
stated. 

Cited  in  Fleischner  v.  Kubli,  20  Or.  328,  25  Pac.  1086;   Jones  v.  D« 
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Muth;  137  Wis.  120,  118  N.  W.  542,-4iolding  that  failure  to  objeel 
« within   reasonable   time  to   account   rendered  may  be   deemed  prinu 
facie  admission  of  its  correctness. 

Cited  in  Abbott's  Facts,  2d  ed.  91,  as  to  what  constitutes  reason- 
able time  in  which  to  object  to  account  rendered  in  order  to  pre- 
vent its  becoming  account  stated. 

Cited  in  notes  in  27  L.R.A.  823,  on  what  constitutes  an  account 
stated;  1  Eng.  Rul.  Qas.  432,  on  what  may  be  recorered  on  a  stated 
account. 
Necessity  that  objection  for  variance  be  taken  at  trial. 

Cited  in  Fryer  v.  Breeze,  16  Colo.  823,  26  Pae.  817,  holding  that 
technical  variance  between  pleading  and  proof,  will  not  be  considered 
in  appellate  court  for  first  time. 

Necessity  that  bill  of  exceptions  bring  bill  of  particulars  up 
for  review. 

Cited  in  Saxton  v.  Musselman,  17  S.  D.  35,  95  N.  W.  291,  holding 
that  bill  of  particulars  of  account  sued  on  is  not  part  of  complaint 
and  cannot  be  made  part  of  record  on  appeal  without  bill  of  excep- 
tions. I 

2  COIiO.  496,  SOPHIS  v.  lilLIiETF. 

2  OOIiO.  500,  BUCK  v.  SMITH. 

Effect  of  verified   plea  denying  execution  of  note  executed   in 
firm  name. 

Cited  in  Abbott's  Pleadings,  2d  ed.  1144,  on  verified  plea  denying 
execution  of  note  made  in  firm  name  as  denial  of  partnership. 

2  COLO.  502,  HOYT  v.  MACON. 

Necessity  for  specific  assignment  of  error  in  charge  to  Jury. 

Cited  in  Martin  v.  Hazzard  Powder  Co.  2  Colo.  596,  holding  that 
assignment  of  error  covering  entire  charge  to'  jury  will  not  be  con- 
sidered on  appeal. 
^Invalidity  of  contracts  founded  upon  illegal  consideration. 

Cited  in  Roy  v.  Harney  Peak  Tin  Min.  Mill.  &  Mfg.  Co.  9  L.R.A. 
(N.S.)  529,  110  N.  W.  106,  holding  that  agreement  not  to  file  pro- 
test against  application  for  land  patent  is  void  as  against  public  pol- 
icy; Young  V.  Thomson,  14  Colo.  App.  294,  59  Pac.  1030,  holding  that 
agreement  to  suppress  testimony  is  void  as  against  public  policy  and 
good  morals;  Wells  v.  Cay  wood,  3  Colo.  487,  holding  that  agreement 
by  which  person  was  to  enter  under  pre-emption  laws  certain  tract 
of  land  and  convey  same  to  other  party  to  agreement  is  void;  Brown 
v.  Kennedy,  12  Colo.  235,  20  Pac.  696,  holding  that  contract  based 
upon  illegal  consideration  is  not  enforceable;  Currier  v.  Clark,  19  Colo. 
App.  250,  75  Pac.  927,  holding  that  entire  contract  is  void  where  it 
is  based  partly  upon  illegal  consideration  and  illegal  part  cannot  be 
separated  from  balance  of  contract. 
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Cited  in  notes  in  94  A.  D.  376,  on  contracts  for  production  or  dis- 
covery of  evidence;  117  A.  S.  R.  498,  on  contracts  consideration  for 
which  has  partly  failed  or  is  partly  illegal;  9  L.RJl.(N.S.)  630,  on 
yalidity  of  contract  not  to  protest  against  application  for  land  patent. 

2  COLO.  609,  CHASE  ▼.  PEOPLE. 

Safliciency  of  affidavits  upon  application  for  oontinoance. 

Cited  in  Holland  v.  People,  30  Colo.  94,  69  Pae.  519,  holding  that 
accused  who  has  had  ample  time  to  prepare  for  trial  must  on  appli- 
cation for  continuance  set  out  in  detail  facts  relied  upon. 
Sufficiency   of   information    for   carrying   on   gambling   without 
license. 

Cited  in  State  v.  Gray,  19  Mont.  206,  47  Pac.  900,  holding  that  in- 
formation for  crime  of  carrying  on  gambling  without  license  is  not  de- 
murrable because  it  also  alleged  that  defendants  kept  place  as  em- 
ployees where  keeping  of  such  place  without  license  was  sufficiently 
alleged. 

Information    as   proper    procedure    for    violation    of    gambling 
laws. 

CSted  in  Danforth  v.  Charles,  1  Dak.  285,  46  N.  W.  576,  to  the  point 
that  district  attorney  may  elect  to  proceed  by  information  or  in- 
dictment, in  cases  of  gambling. 

2  COliO%  514,  HANAUER  v.  BARTELS. 
Carrier  of  goods  as  agent  of  seller. 

CSted"  in  A.  J.  Neimeyer  Lumber  Co.  v.  Burlington  &  M.  River  R. 
Co.  54  Neb.  321,  40  L.R.A.  534,  74  N.  W.  670  (dissenting  opinion),  on 
carrier  as  agent  of  seller  where  contract  requires  delivery  at  distant 
place. 

Cited  in  note  in  22  L.R.A.  421,  on  passing  of  title  to  property  by  de- 
livery to  carrier  for  transportation  to  consignee  or  vendee. 
Measure  of  damages  for  conversion  of  property. 

Cited  in  Arkansas  Valley  Land  &  Cattle  Co.  v.  Mann,  130  U.  S. 
69,  32  L.  ed.  854,  9  Sup.  Ct.  Rep.  458,  holding  that  measure  of  dam- 
ages for  conversion  of  cattle  intended  for  consumption  is  interest 
on  value;  Greeley,  S.  L.  &  P.  R.  Co.  v.  Yount,  7  Colo.  App.  189,  42 
Pac.  1023,  to  the  point  that  measure  of  damages  for  detention  of 
property  is  value  thereof  from  time  of  conversion  to  trial;  Tucker  v. 
Parks,  7  Colo.  62,  1  Pac.  427,  holding  that  measure  of  damages  for  con- 
version is  interest  on  value  of  property  from  time  of  taking  to  time 
of  trial;  Omalia  &  G.  Smelting  &  Rcf.  Co.  ▼.  Tabor,  13  Colo.  41,  5 
L.R.A.  236,  16  Am.  St.  Rep.  185,  21  Pac.  925,  16  Mor.  Min.  Rep.  184, 
holding  that  measure  of  damages  for  conversion  of  one  taken  from 
mine  by  trespasser  is  value  of  ore  sold  to  defendant,  iess  cost  of 
raising  it  from  mine  after  it  was  broken;  Johnson  v.  Bailey,  17 
Colo.  59,  28  Pac.  81,  holding  that  measure  of  damages  in  replevin  of 
working  animals   is   interest  on  value  at  time  of  taking  until  judg- 
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ment,  where  plaintiff  received  them  in  pledge  under  express  contract 
to  sell  same  and  account  for  proceeds 
Interest  in  unliquidated  damages. 

Cited  in  note  in  28  L.R.A.(N.S.)  30,  42,  on  interest  on  unlt<]uidated 
damages. 

2  COLO.  625,  FISHKR  v.  MARTIN. 
Conclusiveness  of  verdict  upon  conflictins  evidence. 

Cited  in  Barker  v.  Hawley,  4  Colo.  316,  holding  that  verdict  upon 
conflicting  evidence  will  not  be  reversed  unless  manifestly  against 
weight  of  evidence. 

2  COLO.  626,  KKATING  v.  PEDEE. 

Reversal  of  judgment  because  against  weight  of  evidence. 

Cited  in  Abbott  v.  Smith,  3  Colo.  App.  264,  32  Pac..843,  holding 
that  judgment  will  be  set  aside  where  evidence  does  not  tend  to  sup- 
port finding;  Hockaday  v.  Goodwin,  1  Colo.  App.  90,  27  Pac.  875; 
Wachsmuth  v.  Heil,  1  Colo.  App.  196,  28  Pac.  17;  Denver  &  R.  G.  R. 
Co.  V.  Morton,  3  Colo.  App.  155,  32  Pac.  345, — holding  that  judgment 
will  be  reversed  where  there  is  entire  absence  of  proof  of  fact  which 
must  be  established  to  entitle  plaintiff  to  recover;  Barker  v.  Hawley, 
4  Colo.  316,  holding  that  verdict  upon  conflicting  evidence  will  not  be 
set  aside  unless  manifestly  against  weight  of  evidence. 

2  COLO.  528,  CHASE  v.  PEOPLE. 
Time  for  appearance  under  recognisance. 

Cited  in  State  v.  Breen,  6  S.  D.  537,  62  N.  W.  135,  holding  recog- 
nizance to  appear  is  deemed  to  require  defendant  to  appear  at  any 
term  succeeding  first,  to  which  case  upon  his  application  or  by  his 
consent,  has  been  continued. 

Recognizance  by  Justice  of  the  peace  as  record  of  district  court 
when  certified   there. 

Cited  in  Haney  v.  People,  12  Colo.  345,  21  Pac.  39,  to  the  point  that 
when  recognizance  taken   by  justice  of  the   peace  is  certified  to  dis- 
trict court,  upon  default,  it  becomes  a  record  of  latter  court. 
Sufficiency  of  description  of  offense  In  recognizance. 

Cited  in  ITnited  States  v.  Rice,  1  Alaska,  676;  Marmaduke  v.  People, 
45  Colo.  357,  101  Pac.  337;  United  States  v.  KKlredjre,  5  Utah,  161,  13 
Pac.  673, — liolding  that  recognizance  of  defendant  is  sufficient  as  to 
description  of  offense,  if  it  describes  offense  in  language  of  statute. 
What  excuses  bail  from  producing  principal. 

Cited  in  note  in  99  A.  D.  221,  on  what  excuses  surety  or  bail  from 
producing  principal. 
Scire  facias. 

Cited  in  note  in  122  A.  S.  R.  100,  on  scire  facias. 
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2  COIiO.  582,  SEIiLAR  Y.  CliET^LAND. 

ATailability  on  appeal  6t  matters  not  assigned  for  error. 

Cited  in  Patrick  Red  Sandstone  Co.  v.  Skoman,  1  Colo.  App.  323,  29 
Pae.  21,  holding  that  matters  not  assigned  for  error  are  not  avail- 
able on  appeal. 
What  constitutes  actual  fraud. 

Cited  in  Beard  v.  Bliley,  3  Colo.  App.  479,  34  Pac.  271,  holding  that 
actual  fraud  consists  in  deception  practised  in  order  to  induce  another 
to  part  "With  property  or  to  surrender  some  legal  right. 

Cited  in  Cooley,  Torts,  3d  ed.  906,  as  to  what  must  be  shown  in 
order  to  render  deception  actionable. 
Rififfat  to  rely  on  representations. 

Cited  in  note  in  87  L.RJ^.  610,  on  right  to  rely  upon  representations 
made  to  effect  contract  as  basis  for  charge  of  fraud. 
IVben  Intention  to  deceive  may  be  Inferred  from  false  repre- 
Bontatlons. 

Cited  in  Goodale  t.  Middaugh,  8  Colo.  App.  223,  46  Pac.  11;  Lahay  v. 
City  Nat.  Bank,  15  Colo.  339,  22  Am.  St.  Rep.  407,  25  Pac.  704;  Con- 
nell  V.  El  Paso  Gold  Min.  &  Mill.  Co.  33  Colo.  30,  78  Pac.  677,— hold- 
ing that  intention  to  deceive  is  inferred  when  one  makes  false  rep- 
sentations  positively,  and  matters  misrepresented  are  peculiarly 
within  knowledge  of  speaking  party,  and  unknown  to  other  party; 
Mayo  V.  Wahlgreen,  9  Colo.  App.  506,  50  Pac.  40,  holding  that  deceit 
cannot  be  predicated  upon  seller's  extravagant  statements  of  value 
of  property  sold;  Colorado  Springs  Co.  v.  Wight,  44  Colo.  179,  96 
Pac.  820,  16  A.  A  E.  Ann.  Cas.  644,  holding  that  plaintiff  must  show, 
in  action  for  damages  for  misrepresentation  as  to  width  of  street 
on  which  he  had  purchased  land,  that  representations  were  made  with 
knowledge  of  their  falsity,  or  with  intent  to  have  plaintiff  act  there- 
on; Northwestern  L.  Ins.  Co.  v.  Montgomery,  116  Ga.  799,  43  S.  E. 
79,  holding  that  false  statement  in  application  for  insurance,  known 
to  be  false  by  applicant,  but  not  known  to  company  avoids  policy, 
though  insured  did  not  Jntend  to  prejudice  rights  of  company. 
Failure  to  read  Instrument  as  precluding  defense  of  false  rep- 
resentationfl. 

Cited  in  Heck  v.  Missouri  P.  R.  Co.  147  Fed.  775,  holding  tfiat  per- 
son who  signs  release  of  cause  of  action  for  personal  injury  without 
reading  same,  is  precluded  from  avoiding  same  because  of  misrepre- 
sentations by  defendant's  agent,  unless  he  shows  excuse  for  failure 
to  read  paper  signed. 
Admissibility  of  evidence  to  show  false  representations  on  sale. 

Cited  in  Hauptman  v.  Pike,  77  Neb.  105,  108  N.  W.  163,  holding 
that  defendant  is  eAtitled  to  trace  negotiations  to  their  inception 
where  evidence  tends  to  show  false  representations  upon  sale  of 
property. 

Colo.  Ann. — 5. 
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Performance  of  executory  contract  after  notice  as  waiver  of 

fraud. 

Cited  in  Baltimore  &  0.  R.  Co.  ▼.  Jolly  Bros.  71  Ohio  St.  492,  72 
N.  E.  888,  holding  that  performance  of  executory  contract  procured 
by  fraud,  and  acceptance  of  payment  after  Icnowledge  of  fraud^.  ia 
waiver  of  fraud. 
Discretion  of  court  as  to  order  of  testimony. 

Cited  in  Wyatt  v.  Freeman,  4  Colo.  14,  holding  that  admission  of 
further   testimony  by  plaintiff  after   having  rested   and  motion   for 
nonsuit  is  made  rests  in  court's  discretion. 
Measure  of  damages  for  fraud. 

Cited  in  Sutherland,  Dam.  3d  ed.  8413,  on  extraordinary  elements 
of  damages  allowable  in  action  on  case  for  deceit;  Sutherland,  Dam. 
3d  ed.  3480,  on  expenditures  and  loss  of  time  occasioned  by  fraud 
which  induced  one  to  enter  into  contract  as  element  of  damages;  Suth- 
erland, Dam.  3d  ed.  1212,  1893,  on  admissibility  of  evidence  of  market 
value  at  other  places,  with  cost  of  transportation,  to  establish  mar- 
ket valu^  at  place  of  delivery  which  has  no  market  value. 
\lliat  considered  by  Jury  in  determining  issues. 

Cited  in  Sackett,  Instruct.  Jur.  (3d  ed.)  337^  as  to  what  jury  should 
consider  In  determining  issues. 

2  COIiO.  652,  DANmiiS  v.  DENVEIR. 

2  COIiO.  558,  EX  PARTE  BROWNB. 

Right  of  court  to  stril^e  attorney's  name  from  rolL 

Cited  in  People  ex  rel.  Colorado  Bar  Asso.  v.  Weeber,  26  Colo.  229, 
57  Pac.  1079,  holding  that  court  has  right  to  strike  attorney's  name 
from  rolls  for  other  misconduct  than  commission  of  crime. 

Cited  in  notes  in  95  A.  D.  344,  on  disbarment  or  suspension  of  at- 
torneys; 2  A.  S.  R.  861,  on  summary  jurisdiction  over  attorneys. 
Reinstatement  of  attorney  after  disbarment  for  failure  to  E>ay 
money. 

Cited  in  People  ex  rel.  Whittemore  v.  Ryalls,  8  Colo.  332,  7  Pac 
290,  to  the  point  that  attorney  may  not  be  permitted  to  again  sub- 
scribe to  rolls  after  disbarment  for  failure  to  pay  over  money,  by 
payment  of  such  money  merely. 

2  COLO.  559,  KANSAS  P.  R.  CO.  t.  TWOMBLY,  liater  appeal 

in  3  Colo.   125. 
Necessity  for  taking  exceptions  to  rulings  of  coart  at  trial. 

Cited  in  Cone  v.  Montgomery,  25  Colo.  277,  53  Pac.  1052;  Holland 
V.  People,  30  Colo.  94,  69  Pac.  519, — holding  that  unless  exception  is 
taken  to  ruling  of  court  on  objection  to  admission  of  testimony,  er- 
rors based  thereon  will  be  considered  waived. 
Ri^ht  to  hear  motion  for  new  trial  at  subsequent  term. 

Cited  in  Filley  v.  Cody,  4  Colo.  109,  holding  that  motion  for  new 
trial  may  be  heard  and  determined  at  term  of  court  subsequent  to 
term  at  which  case  was  tried. 
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Risht  to  hear  exceptions  on  appeal  without  motion  for  new  trial. 

Cited  in  Patton  y.  Coen  &  T.  B.  Carriage  Mfg.  Co.  3  Colo.  265,  to 
tlie  point  that  in  cases  tried  by  jury  party  may  Iiaye  errors  excepted 
to  at  trial  considered  by  appellate  court  without  motion  for  new  trial; 
Loloff  Y.  Sterling,  31  Colo.  102,  71  Pac.  1113,  holding  that  objections 
made  and  exceptions  taken  to  rulings  of  trial  court  in  condemna- 
tion proceedings  may  be  reviewed  on  appeal,  though  not  incorporated 
in  motion  for  new  trial  by  bill  of  exceptions. 

Rlfht  to  settle  bill  of  exceptions  while  motion  for  new  trial  is 
nndetermined. 

Cited  in  Stocking  ▼.  Morey,  14  Colo.  317,  23  Pac.  343,  holding  that 
undetermined  motion  for  new  trial  operates  to  reserve  case  and  con- 
tinue jurisdiction  beyond  term  for  purpose  of  settling  bill  of  excep- 
tions. 
'What  may  be  incorporated  into  bill  of  exceptions. 

Distinguished  in  Monteith  ▼.  Union  P.  D.  A  G.  R.  Co.  13  Colo.  App. 
421,  58  Pac.  338,  holding  that  evidence  on  a  former  tHal. cannot  be 
incorporated  into  the  bill  of  exceptions. 

a  COIiO.  565,  UNION  GOIiD  MIN.  CO.  ▼.  ROCKY  MOUNTAIN 
NAT.  BANK,  Affirmed  in  •«  U.  S.  640,  24  li.  ed.  648,  1 
Mor.  Min.  Rep.  482. 

Authority  of  corporate  officers. 

died  in  notes  in  29  A.  S.  R.  96,  on  agent's  power  to  borrow  money; 
91  A.  D.  616,  on  corporate  power  being  vested  in  trustees;  14  L.R.A. 
859,  on  powers  of  president  and  vice-president  of  corporation. 
Ri^ht  of  stockholders  of  corporation  to  make  contract. 

Cited  in  Colorado  Springs  Co.  v.  American  Pub.  Co.  38  C.  C.  A.  433, 
97  Fed.  843,  holding  that  stockholders  cannot  make  contracts  where 
such  power  is  vested  by  statute  in  directors,  unless  all  stockholders 
are  present  or  represented;  Tabor  v.  Bank  of  Leadville,  35  Colo.  1,  83 
Pae.  1060,  holding  that  mere  stockholder  cannot  bind  corporation  by 
his  acts  or  by  acts  of  his  attorney. 

Cited  in  Cook,  Corp.  6th  ed.  2223,  on  repudiation  of  unauthorized 
contracts  by  agent  being  duty  of  directors  instead  of  stockholders. 
Corporate  records  as  eyidence. 

Cited  in  Cook,  Corp.  6th  ed.  2266,  on  inadmissibility  of  corpora- 
tion's records,  where  it  is  disproving  agency,  in  absence  of  proof  that 
they  were  kept  by  proper  officer. 
Proof  of  afcency. 

Cited  in  Higgins  v.  Armstrong,  9  Colo.  38,  10  Pac.  232,  holding  that 
agency  may  be  proved  by  habit  and  course  of  dealing;  Extension  Gold 
Min.  A  Mill.  Co.  v.  Skinner,  28  Colo.  237,  64  Pac.  198;  Castner  v. 
Rinne,  31  Colo.  256,  72  Pac.  1052, — ^holding  that  relationship  of  prin- 
cipal and  agent  cannot  be  established  by  declarations  of  alleged  agent: 
Bumell  ▼.  Morrison,  46  Colo.  633,  105  Pac.  876,  holding  that  agency 
and  extent  of  authority  may  be  proven  by  circumstances;  Breed  v. 
First  Nat.  Bank,  4  Colo.  481,  1  Mor.  Min.  Rep.  467,  holding  that  super- 
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intendent  of  mine,  by  virtue  of  his  employment  merely,  has  no  author- 
ity to  borrow  money. 
Ratification  of  unauthorized  act. 

Cited  in  Cook,  Corp.  6th  ed.  2321,  on  binding  effect  of  contract  by 
general  manager  or  superintendent  when  ratified  by  company. 

Cited  in  notes  in  79  A.  D.  388,  389,  on  ratification  of  unauthorized 
acts  by  silence;  29  A.  S.  R.  97»  on  ratification  of  agent's  act  in  bor- 
rowing money;  6  L.R.A.(N.S.)  313,  on  implied  ratification  of  unauthor- 
ized loan  affected  by  agent. 
Construing  entire  cliarge  together. 

Cited  in  Thatcher  v.  Rockwell,  4  Colo.  375;  McClelland  v.  Bums,  5 
Colo.  390;  Cheesman  v.  NichoU,  18  Colo.  App.  174,  70  Pac.  797;  Finer- 
ty  y.  Fritz,  6  Colo.  136,— holding  that  in  construing  charge  to  jury, 
each  instruction  is  to  be  considered  in  connection  with  entire  charge; 
Denver  Tramway  Co.  v.  Owens,  20  Colo.  107,  36  Pac.  848,  holding 
that  abstract  propositions  do  not  necessarily  vitiate  charge  'where 
whole  charge  considered  together  advises  jury  clearly  and  in  thd 
concrete. 
Pre-existing  opinion  as  disqualifying  Juror. 

Cited  in  Babcock  t.  People,  13  Colo.  615,  22  Pac.  817,  holding  that 
previously  expressed  opinions  of  juror  are  not  conclusive  of  his  qual- 
ifications to  serve  as  juror. 

Cited  in  Abbott's  Civ.  Tr.  2d  ed.  63,  on  opinion  as  not  necessarily 
disqualifying  juror. 

2  COIjO.  578,  JENNBSS  v.  BLACK  HAT«^. 

2  COIiO.  588,  OSNTRAIi  CITY  T.  SBARS. 

Necessary  formalities  in  enacting  municipal  ordinances. 

Cited  in  Rumsey  Mfg.  Co.  v.  Schell  City,  21  Mo.  App.  176,  hold- 
ing that  municipal  ordinance  must  be  in  writing,  duly  adopted  by 
legislative  body  and  sancti(»ied  by  approval  of  designated  ofiieials. 
Sufficiency  of  municipal  counciPs  acts  as  to  form. 

Cited  in  Long  v.  Portland,  63  Or.  92,  98  Pac.  1111,  tc  the  point 
that  action  of  municipal  council  relating  to  subjects  which  are  tern* 
porary  may  be  adopted  by  resolution;  National  Bank  v.  Grenada,  44 
Fed.  262,  holding  that  election  for  funding  municipal  indebtedness 
providing  for  issue  of  bonds  should  be  called  by  ordinance;  State  ex 
rel.  Davis  v.  Newton  County,  165  Ind.  262,  74  N.  E.  1091,  6  A.  &  B. 
Ann.  Cas.  468,  holding  that  under  statute  county  council  cannot  au- 
thorize issue  of  county  bonds  by  motion,  order  or  resolution,  but  only 
by  ordinance. 

a  COLO.  591,  McKAY  v.  BATOUKLLOB. 
Distress  for  tax. 

Cited  in  Cooley,  Tax.  3d  ed.  851,  on  collection  by  distress  of  school 
tax  when  by  division  of  district  property  liable  is  found  to  be  in  new 
district. 
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Place  for  taxation  of  property. 

Cited  in  note  in  56  A.  D.  524,  on  place  for  taxation  of  property. 
"Wben  lien  on  personalty  for  school  tax  attaches. 

Cited  in  Palmer  y.  Pettingill,  6  Idaho,  346,  55  Pac.  653,  holding 
that  tax  levied  on  personal  property  is  not  lien  thereon  until  seizure; 
Re  Fremont  &  B.  H.  Counties,  8  Wyo.  X,  54  Pac.  1073,  to  the  point 
that  there  was  no  lien  upon  personalty  until  seizure  under  tax  levy. 

Cited  in  Cooley,  Tax.  3d  ed.  855,  as  to  time  when  lien  attaches  un- 
der tax  levy. 
"When  replcTln  lies. 

Cited  in  Cooley,  Tax.  3d  ed.  1518,  on  replevin  as  lying  for  property 
taken  on  valid  warrant  if  seizure  was  made  out  of  jurisdiction. 

2  COLO.  595,  DANIELS  v.  DENVER. 

2  COLO.  590,  MARTIN  ▼.  HAZZARD  POWDER  CO.  Motion  for 
new  supersedeas  bond  on  writ  of  error  denied  in  93  U.  S. 
802,  28  L.  ed.  885. 

Recitals  in  instrument  as  proof  of  consideration. 

Cited  in  White  Sewing  Mach.  Co.  v.  Fowler,  28  Nev.  94,  78  Pac. 
1034,  holding  that  bond  reciting  that  it  is  for  value  received,  and 
showing  that  it  is  to  enable  principal  to  obtain  extension  of  credit, 
is  on   sufficient  consideration. 

Cited  in  Brandt,  Suretyship,  3d  ed.  201,  on  words  "value  received" 
in  writing  as  sufficient  expression  of  consideration  to  satisfy  statute 
of  frauds. 

Cited  in  note  in  60  A.  S.  R.  438,  on  necessity  and  sufficiency  of  ex- 
pression of  consideration  of  contract. 
Mode  of  putting  execation  of  written  guaranty  in  Issue. 

Cited   in   Abbott's    Pleadings,    2d   ed.    1134,   on   necessity   for   plea 
verified  by  affidavit  in  order  to  put  execution  of  written  guaranty  in 
issue. 
Conclusiveness  of  verdict  based  on  conflicting  evidence. 

Cited  in  Barker  v.  Hawley,  4  Colo.  316,  holding  that  verdict  found- 
ed  on   conflicting   evidence    will    not   be   disturbed   unless   manifestly 
against  weight  of  evidence. 
Presumption  as  to  law  of  sister  states. 

Cited  in  Pattilo  v.  Alexander,  96  Ga.  60,  29  L.R.A.  616,  22  S.  E.  646, 
holding  that  in  suit  on  contract  made  and  to  be  executed  in  another 
state,  court  will  presume  that  rules  of  common  law  prevail  there. 

Cited  in  Parmele's  Whart.  Confl.  L.  (3d  ed.)  1556,  on  right  to 
allow  rate  of  interest  prescribed  by  law  of  forum  without  proof  of 
foreign  law  on  subject;  Parmele's  Whart.  Confl.  L.  (3d  ed.)  1544,  on 
presumption  that  rate  of  interest  in  sister  state  is  same  as  that  al- 
lowed here. 

Cited  in  notes  in  113  A.  S.  R.  877,  on  proof  of  foreign  laws  and 
their  effect;  67  L.R.A.  42,  44,  on  how  case  is  determined  when  proper 
foreign  law  is  not  proved. 
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2  COLO.  602,  MARLOW  \,  KUHIiENBECK* 

2  COLO.  604,  BECKWITH  ▼.  TALBOT. 
Power  of  court  to  amend  record. 

Cited  in  State  ex  rel.  Beckman  v.  Estea,  34  Or.  196,  52  Pac  571; 
Whipple  V.  Preece,  18  Utah,  454,  56  Pac.  296, — ^holding  that  judge  may 
make  necessary  corrections  in  bill  of  exceptions,  upon  notice,  at  sub- 
sequent term;  Denver  City  Tramway  Co.  v.  Roberts,  43  Colo.  522, 
96  Pac.  186,  holding  that  supreme  court  will  allow  filing  of  supple- 
mental bill  of  exceptions  only  to  make  clearer  and  more  complete 
original  bill  though  time  for  filing  original  bill  has  expired;  Seeley 
V.  Taylor,  17  Colo.  70,  28  Pac.  461,  holding  that  record  may  be  amend- 
ed showing  personal  service  of  summons  where  judgment  was  entered 
prematurely  as  upon  constructive  service. 

2  COLO.  605,  BYERS  ▼.  MARTIN,  25  AM.  REP.  755. 
What  constitutes  libelous  publication. 

Cited  in  Boehmer  v.  Detroit  Free  Press  Co.  94  Mich.  7,  34  Am.  St. 
Rep.  318,  53  N.  W.  822,  to  the  point  that  individual  juror  had  right 
of  action  upon  charge  that  jury  had  perjured  themselves;  Augusta 
Evening  News  v.  Radford,  91  Ga.  494,  20  L.R.A.  533,  44  Am.  St.  Rep. 
53,  17  S.  E.  612,  holding  that  newspaper  article  charging  constable 
with  unbecoming  conduct  merely  to  get  fees,  is  libelous. 

Cited  in  notes  in  15  A.  S.  R.  365,  on  newspaper  libel;  116  A.  6.  R. 
815,  on  what  words  are  libelous  per  se;  86  A.  D.  91,  on  what  publica- 
tions libelous  to  candidates  are  justifiable. 

2  COLO.  608,  CHAPIN  v.  GOODELIi. 
Power  of  court  to  order  remittitur. 

Distinguished  in  F.  M.  Davis  Iron  Works  Co.  v.  White,  31  Colo.  82, 
71  Pac.  384,  holding  that  court  in  personal  injury  action,  cannot  order 
remittitur  as  to  part  of  verdict  which  it  deems  excessive,  but  must 
order  new  trial. 

2  COLO.  612,  BOYTjSTON  v.  CHASE. 

2  COLO.  614,  MARTIN  v.  SK£HAN. 

Sufliciency  of  request  to  sue  principal   In  order  to  discliarfife 
surety. 

Cited  in  Bowling  v.  Chambers,  20  Colo.  App.  113,  77  Pac.  16,  hold- 
ing that  expression  of  surety  that  he  wished  the  debt  settled  is  not 
sufficient  to  discharge  him  upon  debtor's  insolvency. 

Cited  in  Brandt,  Suretyship,  3d  ed.  516,  on  right  of  surety  to  com- 
pel creditor  to  proceed  against  principal. 

Cited  in  notes  in  11  Am.  Dec.  589,  on  discharge  of  surety;  115 
A.  S.  R.  93,  on  duty  owed  by  creditor  to  surety. 
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Kecesslty  for  filing  Terliled  plea. 

Cited  in  Central  v.  Wilcoxen,  3  Colo.  566,  holding  that  affidavit  of 
merits  cannot  be  eubstituted  for  veriiled  plea. 
Invalidity  of  affidavit  taken  before  attorney  for  party. 

Citttd  in  Frybarger  v.  McMillen,  15  Colo.  349,  25  Pac.  713,  holding 
that  affidavit  in  application  for  service  by  publication  cannot  be 
taken  before  attorney  for  plaintiff. 

2  COIiO.  620,  TIERNST  ▼.  WHITING. 

Right  of  covenantee  to  surrender  possession  to  holder  of  para- 
mount title. 

Cited  in  Seyfried  v.  Knoblauch,  44  Colo.  86,  96  Pac.  993,  to  the 
point  that  covenantee  in  conveyance  of  land  cannot  surrender  pos- 
session to  holder  of  paramount  title  before  suit  brought. 
Measure  of  damages  for  breach  of  covenant. 

Cited  in  Sutherland,  Dam.  3d  ed.  1812,  on  value  of  life  estate  for 
time  purchaser  is  kept  out  of  enjoyment  as  measure  of  damages 
where  incumbrance  is  life  estate. 

Cited  in  note  in  99  A.  D.  78,  on  measure  of  damages  for  breach  of 
covenant. 

2  COIiO.  625,  HARRISON  v.  SMITH. 

Effect  of  repeal  of  statute  giving  rlf^tit  to  appeal. 

Cited  in  Smith  v.  District  Ct.  4  Colo.  235,  holding  that  repeal  of 
statute  conferring  jurisdiction  takes  away  all  right  to  proceed  in 
suits  pending  under  repealed  statute,  unless  there  is  saving  clause; 
Callahan  v.  Jennings,  16  Colo.  471,  27  Tac.  1055,  holding  that  statu- 
tory right  to  have  cases  reviewed  on  appeal  may  be  taken  away 
by  repeal  of  statute. 
Effect  of  repeal  of  statute  grniiting  new  trials  in  ejectment. 

Cited  in  Campbell  v.  Iron-Silver  Min.  Co.  27  C.  C.  A.  646,  55  U. 
S.  App.  150,  83  Fed.  643,  holding  that  statute  giving  two  new  trials 
in  ejectment  may  be  repealed  and  right  taken  away  except  where 
verdict  is  standing  which  party  is  entitled  to  have  set  aside  at  time  of 
repeal. 

Invalidity  of  statute  taking  away  right  acquired  under  existing 
laws. 

Cited  in  Day  v.  Madden,  9  Colo.  App.  464,  48  Pac.  1053,  to  the  point 
that  statute  which  takes  away  right  acquired  under  existing  law  is 
unconstitutional. 

Cited  in  Sutherland,  Stat.  Const.  2d  ed.  1222,  on  effect  on  right  of 
appeal  of  repeal  of  statute  permitting  it  while  such  appeal  is  pend- 
ing. 

8  COTiO.  628,  PUEBLO  COUNTY  ▼.  CENTRAL  COLORADO 

IMPROV.  CO.  Reversed  In  95  V.  S.  259,  24  L.  cd.  4f  5. 
Taxability  of  land. 

Cited  in  Cooley,  Tax.  3d  ed.  138,  as  to  when  land  confirmed  to 
private  owner  under  treaty  with  foreign  country  becomes  taxable. 
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2  COLO.   63  7,  DAVIS  v.  WANXAMAKER. 
Amoiint  of  judg:inent  on  penal  bond. 

Cited  in  Allen  v.  King,  4  Colo.  App.  319,  35  Pac.  1061,  holding  that 
under  present  statute  judgment  on  penal  bond  for  amount  of  dam- 
ages is  proper. 

Cited  in  note  in  62  L.R.A.  448,  on  form  of  judgment  on  penal  bonds. 
Necessary  parties  plaintiff  on  injunction  bond. 

Cited  in  Montana  Min.  Co.  v.  St.  Louis  Min.  &  Mill.  Co.  19  Mont. 
313,  48  Pac.  305,  holding  that  in  action  for  debt  on  injunction  bond 
all  obligees  are  necessary  parties. 

2   COLO.   639,  BECKWITH  v.   TALBOT,  Affirmed  in   95   V.   S. 

289,   24  L.  ed.  496. 
Sufficiency  of  memorandum  to  satisfy  statute  of  frauds. 

Cited  in  Crystal  Palace  Flouring  Co.  v.  Butterfield,   15  Colo.  App. 
246,   61    Pac.   479,  holding   that   letters   and   telegrams   sent   between 
parties  to  sale  of   wheat  may  be   sufficient  memorandum   in   writing 
within  meaning  of  statute  of  frauds. 
What  constitutes  partnership. 

Cited  in  Baldwin  v.  Patrick,  39  Colo.  347,  91  Pac.  828,  holding  that 
essential  elements  of  partnership  are  community  of  loss,  of  expense,  of 
title,  and  common  right  to  dispose  of  property  for  firm  purposes;  Wag- 
goner V,  First  Nat.  Bank,  43  Neb.  84,  61  N.  W.  112,  to  the  point 
that  interest  in  profits  because  of  services  rendered  or  capital  loaned, 
is  not  sufficient  to  make  person  partner;  W.  D.  Wilson  Printing  Ink 
Co.  V.  Bowker,  27  Abb.  N.  C.  153,  15  N.  Y.  Supp.  293,  holding  that 
person  is  not  partner  merely  because  he  stipiilates  that  in  return  for 
hire  of  chattel  he  shall  receive  part  of  profits  earned  by  use  of  chattel. 

Cited  in  note  in  18  L.R.A.(N.S,)  993,  1040,  on  effect  of  agreement  to 
share  profits  to  create  partnership. 
Interest  as  damages  for  conversion. 

Cited  in  New  Dunderberg  Min.  Co.  v.  Old,  38  C.  C.  A.  89,  97  Fed. 
150,  holding  that  interest  may  be  recovered  in  action  for  conversion 
though  damages  sued  for  are  unliquidated. 
Conflict  of  laws  as  to  measure  of  damages. 

Cited  in  note  in  91  A.  S.  R.  738,  on  conflict  of  laws  as  to  measure  of 
damages. 
Assessment  list  as  evidence  of  value. 

Cited  in  Indiana  Union  Traction  Co.  v.  Benadum,  42  Ind.  App.  121, 
83  N.  E.  261,  holding  assessment  lists  admissible  as  tending  to  show 
value  of  property  listed. 

I 
2    COLO.    651,    PERHIGO   GOLD   MIN.   &  TUNNELING   CO   v. 

GRIMES. 
Waiver  of  error  In  .snstntnln;;  demurrer  by  filing  new  pleadin^r. 

Cited  in  Enright  v.  Midland  Sampling  &  Ore  Co.  33  Colo.  341,  80 
Pac.   1041,   holding  that  bj'   taking  leave   to  file  and   filing  amended 
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complaint,    plaintiff  waived    any   error   committed   in   Bustaining   de- 
murrer to  former  complaint. 

liiablllty  of  sureties  on  replevin  bond  where  issves  are  arbi- 
trated. 
Cited  in  Lee  v.  Grimes,  4  Colo.  185,  to  the  point  that  snbmisBion  of 
replevin  action  to  arbitrators  does  not  discharge  sureties  on  replevin 
bond;  Donovan  v.  .^na  Indemnity  Co.  10  Cal.  App.  723,  103  Pac.  365» 
holding  that  sureties  on  replevin  bond  are  liable  though  judgment  is 
entered  on  stipulation  of  facts. 

2  COLO.  660,  FRANCIS  v.  WELLS. 
Who  may  enforce  vendor's  lien  on  land. 

Cited  in  Simily  v.  Adams,  88  Mo.  App.  621,  holding  that  person  to 
whom  purchase  money  for  land  is  payable  has  lien  on  land;  Bray 
V.  Booker,  6  N.  D.  526,  72  N.  W.  933,  on  right  of  assignee  of  purchase 
money  claim  to  enforce  vendor's  lien;  Fostoria  Gold  Min.  Co.  v.  Haz- 
ard, 44  Colo.  495,  99  Pac.  758,  to  the  point  that  vendor's  lien  may  be 
enforced  in  favor  of  assignee  of  purchase  money. 
Enforcement  of  vendor's  lien  in  federal  courts. 

Cited  in  Slide  &  S.  Gold  Mines  v.  Seymour,  153  U.  S.  509,  38  L.  ed. 
802,  14  Sup.  Ct.  Rep.  842,  holding  that  federal  oourts  will  enforce 
Tendor's  liens,  if  in  harmony  with  jurisprudence  of  state  where  action 
brought. 
£ffect  of  variance  between  pleading  and  proof. 

Cited  in  Soden  v.  Murphy,  42  Colo.  352,  94  Pac.  353,  holding  that 
plaintiff  cannot  recover  on  cause  of  action  he  does  not  plead. 

8  COLO.  669,  DANISLS  v.  DENVER. 
Liability  of  mnnicipality  for  injuries. 

CSted  in  Famham,  Waters,  1048,  on  extent  to  which  streets  shall 
be  used  for  drains  or  sewers  as  discretionary  with  municipal  author- 
ities; Famham,  Waters,  908,  on  nonliability  of  municipality  for  in- 
jury from  surface  water  while  surface  is  left  in  natural  condition. 

Cited  in  notes  in  61  L.R.A.  678,  on  duty  and  liability  of  municipal- 
ity with  respect  to  drainage;  65  L.R.A.  252,  on  municipal  rights  and 
duties  with  respect  to  surface  water. 

Distinguished  in  Denver  v.  Dunsmore,  7  Colo.  328,  3  Pac.  705,  hold- 
ing municipal  corporation  liable  for  failure  to  keep  streets  and  bridges 
in  repair,  to  person  injured  by  neglect. 
Liability  of  officers. 

Cited  in  note  in  16  Eng.  Rul.  Cas.  624,  on  liability  of  ofiSeers  for 
permitting  or  failing  to  abate  nuisance. 

2  COLO.  672,  HEIDERER  v.  PEOPLE. 
Right  of  appeal  as  statutory  right. 

CMted  in  Lockhaven  Trust  &  S.  D.  Co.  v.  United  States  Mortg.  & 
T.  Co.  19  Colo.  App.  28,  73  Pac.  409,  holding  that  right  to  appeal  does 
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not  exist  unless  statute  creates  it;  Randall  v.  Rocky  Ford  Ditch  Co. 
29  Colo.  430,  68  Pac.  240,  holding  that  right  to  appeal  from  proceed- 
ings to  adjudicate  water  rights  exists  only  as  given  by  statute. 
Right  of  appeal  from  judgment  of  justice  of  the  peace. 

Cited  in  Loloff  ▼.  Heath,  31  Colo.  172,  71  Pac.  1113,  to  the  point 
that  no  appeal  is  provided  by  statute  from  judgment  of  justice  of 
the  peace  in  criminal  case  against  prosecuting  witness^ 

2  COIiO.  678,  DENVER  &  S.  R.  CO.  v.  DENVER  CITY  R.  CO. 
Right  of  private  person  to  enjoin  railway  from  nsing  streets. 

Cited  in  Seattle  Gas  &  Electric  Co.  v.  Citizens'  Light  &  P.  Co.  123 
Fed.  588,  holding  that  private  party  suffering  special  injury  may  enjoin 
gas  company  from  unlawfully  laying  mains  in  city  streets;  Chicago 
&  W.  I.  R.  Co.  V.  General  Electric  R.  Co.  79  III.  App.  569,  holding  that 
equity  may  enjoin  construction  of  street  railway  at  suit  of  private 
person  who  suffers  special  injury. 

Cited  in  High,  Inj.  4th  ed.  794,  on  right  of  street  railway  to  enjoin 
construction  of  another  line;  Lewis,  Em.  Dom.  3d  ed.  1608,  on  right 
to  injunction  to  prevent  infringement  dn  ^exclusive  right  to  operate 
street  railway. 
Right  to  construct  street  railway  as  franchise  from  state. 

Cited  in  McPhee  &  McG.  Co.  v.  Union  P.  R.  Co.  87  C.  C.  A.  619, 
158  Fed.  5;  State  ex  rel.  Fullerton  v.  Des  Moines  City  R.  Co.  135  Iowa, 
694,  109  N.  W.  867,— holding  that  right  to  construct  and  operate 
street  railway  is  franchise  derived  from  state. 

Cited  in  Lewis,  Em.  Dom.  3d  ed.  415,  on  dummy  railroad  upon 
street  as  interference  with  exclusive  privilege  of  operating  horse  rail- 
road. 

Cited  in  note  in  50  L.R.A.  144,  on  privilege  of  using  streets  as  a  con- 
tract, within  constitutional  provision  against  impairing  obligation. 
Extent  of  authority  of  city  to  grant  vested  rights  in  streets  for 
railway. 

Cited  in  Detroit  v.  Detroit  City  R.  Co.  56  Fed.  867,  holding  that 
city  had  no  power  to  grant  vested  interest  in  streets   to  own  and 
operate  street  railway  therein,  for  time  longer  than  life  of  grantee 
corporation. 
City's  permission  as  necessary  before  nsing  streets  for  railway. 

Cited  in  Indiana  R.  Co.  v.  Calvert,  168  Ind.  321,  10  L.R.A.(N.S.) 
780,  80  N.  E.  961,  11  A.  &  E.  Ann.  Cas.  635,  holding  occupancy  of 
street  by  street  railway  company  without  permission,  a  nuisance; 
Longnecker  v.  Wichita  R.  &  Light  Co.  80  Kan.  413,  102  Pac.  492,  hold- 
ing that  street -car  company  has  no  authority  to  lay  tracks  in  city 
streets  without  authority  from  city. 
Estoppel  by  consent  to  railroad  in  street.  • 

Cited  in  note  in  7  L.R.A.(N.S.)  1190,  on  acquiescence  or  consent  by 
town  or  municipality  to  railroad  in  street  or  highway  as  an  estoppel, 
Constrnction  of  special  franchise  of  corporation. 

Cited  in  Indianapolis  Cable  Street  R.  Co.  v.  Citizens'  Street  R.  Co. 
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127  Ind.  369,  8  LJt.A.  539,  24  N.  E.  1054,  holding  that  grant  of  spe- 
cial franchise  to  corporation  is  to  be  strictly  construed  against  cor- 
poration. 
What  are  nuisances. 

Cited  in  notes  in  107  A.  S.  R.  247,  on  what  are  public  nuisances; 

1  LJR~A.(N.S.)  61,  on  effect  of  legislative  authority  upon  liability  for 
private  nuisance. 

—  Cfecnpancy  of  street  by  railway  without  permission  as. 

Cited  in  Indiana  R.  Co.  v.  Calvert,  168  Ind.  321,  10  L.R.A.(N.S.) 
780,  80  N.  E.  961,  11  A.  &  E.  Ann.  Cas.  635,  holding  that  occupancy 
of  street,  without  permission,  by  street  railroad  company,  constitutes 
nuisance. 

Cited  in  Cooley,  Torts,  3d  ed.  1294,  on  street  railroad  constructed 
without  authority  as  nuisance. 
Municipal  control  over  nuisances  In  streets. 

Cited  in  note  in   39  L.R.A.  612,  on  municipal  control  over  public 
nuisances  upon  streets  and  highways  created  by  street  railroads  and 
other  electrical  companies. 
Power  of  supreme  court  to  Issue  writ  of  error. 

Cited  in  Vance  v.  Rockwell,  3  Colo.  240,  on  power  of  supreme  court 
to  issue  writ  of  error  to  decrees  in  equity. 

2  COIiO.  685,  DRAKE  ▼.  ROOT. 

Ri^ht  of  owner  in  fee  to  convey  homestead. 

Cited  in  Wright  v.  Whittick,  18  Colo.  54,  31  Tac.  490,  holding  that 
owner  in  fee  of  homestead  may  convey  same  by  deed  absolute. 
"When  homestead  rights  hecome  effective. 

Cited  in  Re  Youngstorm,  82  C.  C.  A.  232,  153  Fed.  98;  Wells  v. 
Caywood,  3  Colo.  487,-^holding  that  entry  of  word  "homestead"  on 
margin  of  recorded  title  under  statute  is  effective  only  from  time  of 
such  entry. 

Deed  as  conclnsive  evidence  of  grantee's  right  to  Immediate  pos- 
session. 

Cited  in  Cheesman  v.  Nicholl,  18  Colo.  App.  174,  70  Pac.  797;  High- 
land Park  Co.  v.  Walker,  13  Colo.  App.  352,  57  Pac.  759,--to  the  point 
that  parol  evidence  to  show  that  grantee  in  deed  was  not  to  have 
immediate  possession  was  inadmissible;  Omaha  &  G.  Smelting  &  Ref. 
Co.  v.  Tabor,  13  Colo.  41,  5  L.R.A.  236,  16  Am.  St.  Rep.  185,  21  Pac. 
925,  16  Mor.  Min.  Rep.  184,  holding  that  parol  evidence  to  show  agree- 
ment that  immediate  possession  of  land  conveyed  by  deed  was  not  to 
be  given  was  inadmissible  under  statute. 
Mortgage  as  conferring;  right  of  entry. 

Cited  in  Dallemand  v.  Mannon,  4  Colo.  App.  262,  85  Pac.  679,  to 
the  point  that  mortgage  confers  no  right  of  entry  upon  mortgagee 
until  forfeiture. 

Necessity  that  verdict  in  ejectment  state  right  upon  whlcli  It 
was  founded. 

Cited   in   Taylor  v.  Parentcaii,   23  Colo.   368,   48  Pac.   505,  18  Mor. 
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Min.  Rep.  534,  to  the  point  that  verdict  in  ejectment  must  state  by 
what  right  plaintiff  was  entitled  to  ground  he  obtained. 

2  COLO.  694,  JENSEN  v.  BROWN. 
Right  of  subcontractor  to  mechanics'  lien. 

Cited  in  Mclntire  ▼.  Barnes,  4  Colo.  285,  holding  that  subcontractor 
may  have  lien  for  materials  furnished,  but  not  exceeding  amount 
due  or  to  become  due  contractor;  Epley  v.  Scherer,  5  Colo.  536,  hold- 
ing that  materialman  to  maintain  mechanic's  lien  must  aver  and 
prove  that  at  time  of  notice  a  payment  was  due  or  to  become  due 
from  owner  to  contractor;  Henry  &  C,  Co.  v.  Evans,  97  Mo.  47,  3 
L.R.A.  332,  10  S.  W.  868,  holding  that  under  statute  subcontractor  may 
have  mechanic's  lien  for  materials  furnished  contractor,  though  con- 
tract price  has  been  paid  to  contractor;  Tabor  v.  Armstrong,  9  Colo. 
285,  12  Pac.  157,  holding  that  sulicon tractor's  lien  may  be  paid  out 
of  moneys  that  may  become  due  contractor  for  labor  or  materials  fur- 
nished by  other  persons  subsequent  to  subcontractor's  lien  notice,  but 
under  same  principal  contract. 

Cited  in  note  in  20  L.R.A.  562,  on  payment  to  contractors  or  sub- 
contractors as  affecting  liens  of  subordinate  claimants. 
Right  to  personal  Judgment  in  meclianlcs*  lien  action. 

Cited  in  Volker-Scowcroft  Lumber  Co.  v.  Vance,  24  L.R.A.(N.S.) 
321,  103  Pac.  970,  holding  that  no  personal  judgment  can  be  entered 
upon  failure  to  establish  mechanic's  lien,  if  not  asked  before  cause 
submitted;  Cannon  v.  Williams,  14  Colo.  21,  23  Pac.  456  (dissenting 
opinion),  on  right  to  personal  judgment  upon  failure  to  establish 
mechanic's  lien. 

Necessity  for  compliance  with   statute  in  enforcement  of  me- 
chanics' lien. 

Cited  in  Greeley,  S.  L.  &  P.  R.  Co.  v.  Harris,  12  Colo.  226,  20  Pac. 
764,  holding  that  statute  relating  to  enforcement  of  mechanic's  lien 
must  be  substantially  complied  with. 
Power  of  supreme  court  to  issue  writ  of  error  in  equity  cases. 

Cited  in  Vance  v.  Rockwell,  3  Colo.  240,  on  right  of  supreme  court 
to  issue  writ  of  error  to  decrees  made  by  district  court. 

2  COLO.  6»8,  THATCHER  v.  KAUCHER,  Affirmed  in  131  U.  S. 

cxivi,  Appx.  and  24  L.  ed.  511. 
Necessity  for  confining  Instructions  to  matters  In  issue. 

Cited  in  Hunter  v.  Ferguson,  8  Colo.  App.  287,  33  Pac.  82,  holding 
that  it  is  eiyor  to  give  instructions  in  regard  to  fraud  where  there  is 
no  evidence  upon  which  they  can  be  predicated. 
Admissibility  of  opinion  of  witness  as  to  value. 

Cited  in  Central  R.  &  Bkg.  Co.  v.  Skellie,  86  Ga.  686,  12  S.  E.  1017, 
holding  that  witness  may  testify  to  market  value  of  article,  if  he  had 
ample  opportunity  for  forming  correct  opinion,  though  he  is  not  expert; 
National  Bank  v.  New  Bedford,  175  Mass.  257,  56  N.  E.  288,  holding 
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that  expert  may  use  hearsay  as  ground  of  opinion  as  to   value  of 
articles. 

Cited  in  Sutherland,  Dam.  3d  ed.  1212,  1900,  on  competency  of  wit- 
ness to  give  his  opinion  as  to  value. 

2  COIiO.  705,  CENTRAL  v.  BROWN. 
Necessity  for  filini^  Terifled  plea  to  complaint. 

Cited  in  Centra.  ▼.  Wilcoxen,  3  Colo.  666,  holding  that  defendant 
must  file  verified  plea,  where  he  would  deny  execution  of  instrument 
sued  upon. 
Effect  of  verified  plea  to  action  on  city  warrants. 

Cited  in  Parkison  v.  Boddiker,  10  Colo.  503,  15  Pac.  806,  to  the 
point  that  in  action  on  city  warrants,  where  execution  of  warrant 
was  denied  by  plea  verified  by  affidavits,  signatures  of  officers  and 
their  authority  to  issue  warrants  were  put  in  issue. 
Effect  of  admission  or  denial  of  execution  of  contract. 

Cited  in  Abbott's  Pleadings,  2d  ed.  1145,  on  admission  or  denial 
of  execution  of  contract  by  corporation  as  involving  admission  or 
denial  of  authority  of  officer. 

2  COIiO.   705,  PEOPLE  v.  MELLOR. 

Invalidity  of  bail  taken  by  court  without  jurisdiction. 

Cited  in  San  Francisco  v.  Hartnett,  1  Cal.  App.  652,  82  Pac.  1064; 
Haney  ▼.  People,  12  Colo.  345,  21  Pac.  39,--to  the  point  that  bail 
taken  by  court  having  no  jurisdiction  is  void. 
Wbo  has  power  to  let  to  bail. 

Cited  in  Rupert  v.  People,  20  Colo.  424,  38  Pac.  702,  holding^that 
power  to  let  to  bail  one  committed  by  examining  magistrate  is  con- 
ferred upon  a  judge  or  two  justices  of  the  peace. 

• 
2  COIiO.   709,  BUCK  ▼.  FISCHER. 

2  COIiO.  711,  HAIili  V.  KINfO. 

Conclusiveness  of  verdict  on  conflicting  evidence. 

Cited  in  Barker  v.  Hawley,  4  Colo.  316,  holding  that  verdict  on 
conflicting  evidence  will  not  be  disturbed. 

2  COLO.  719,  HART  v.  FRANCIS. 
Recoupment. 

Cited  in  note  in  40  Am.  Dec.  324^  on  recoupment  in  case  of  breach 
of  contract. 
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WiBNBR  V.  Buttles. 

When  a  time  is  fixed  by  order  of  the  court,  wltUia  which  to  prepare  and  pre- 
sent a  bill  of  exceptions,  and  it  Incomes  necessary  to  attest  and  prove  the 
same  by  affidavit  under  tho  statute,  the  record  sliould  show  that  the  at- 
testing and  proof  was  witliin  tlie  time  limited  by  the  order. 

JBrror  to  the  Probate  Court  of  Boulder  County. 

Messrs.  Beck  &  Wright,  for  plaintiff  in  error. 

Mr.  Orris  Blake,  for  defendant  in  error,  now  moved 
to  strike  the  bill  of  exceptions  from  the  transcript  of  record. 

Per  Curiam.  The  order  of  the  court  gave  the  defendant 
until  the  6th  day  of  February,  1875,  inclusive,  to  pre- 
pare and  present  his  bill  of  exceptions.  It  was  presented 
to  the  judge  late  in  the  evening  of  that  day,  but  not  signed. 

On  the  16th  day  of  July  following,  the  judge  certifies  hia 
tefosal  to  sign  with  his  reasons  therefor. 
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2  Mabe  v.  Wetzel.  [Feb.  T., 

On  the  22d  day  of  July,  the  attorneys  for  the  plaintiff  file 
their  affidavits  under  the  statutes,  tliat  the  bill  of  excep- 
tions is  correct  and  true. 

On  the  n^lect  or  refusal  of  the  judge  to  allow,  sigo  and 
seal  such  bill,  of  exceptions,  and  it  becomes  necessary  to 
attest  and  prove  the  same  by  affidavit  under  the  statute, 
the  record  should  show  that  the  attesting  and  proof  by 
affidavit  was  within  the  time  limited  by  the  order  of  the 
judge- 

The  motion  to  strike  out  the  bill  of  exceptions  is 

Allowed. 


Mark  v.  Wetzel. 

1.  In  an  action  brooglit  upon  a  judgment  rendered  in  anotUer  State,  the  jaris- 

diction  of  the  court,  rendering  sack  judgment,  over  the  person  of  the 
defendant  aud  tlie  subject-matter  of  the  controversy  may  be  questioned. 
But  whether  this  shall  be  done  by  general  or  special  plea  qucsre. 

2.  That  a  defendant  was  not  allowed  to  maintain  two  pleas  setting  up  the 

same  defense  is  not  a  ground  for  reversal. 

8.  A  dedimus  or  commission  issued  pursuant  to  statute  (R.  S.,  p.  311),  to  take 
the  deposition  of  a  non-resident  witness,  confers  full  authority  upon  the 
commissioner  to  whom  it  is  directed  to  take  such  deposition.  Ford  y. 
Rockwell,  2  Col.  376. 

4.  In  the  matter  of  names,  orthography  is  not  important  if  the  sound  Is  the 
same.    The  pronunciation  of  Lewis  and  Louis  is  the  same. 

6.  In  taking  evidence  upon  interrogatories  attached  toadedimoa  or  commis- 
sion, the  rule  wliich  requires  that  the  witness  shall  answer  the  question 
put,  without  more,  should  be  somewliat  strictly  applied. 

6.  Wlien  it  is  probable,  from  the  record,  that  the  admission  of  evidence  not 
pertinent  to  the  issue  has  affected  the  result,  the  judgment  will  be  re 
versed. 

Error  to  the  Probate  Court  of  Arapahoe  County. 

Action"  of  debt  brought  in  the  probate  court  of  Arapahoe 
county,  upon  a  jadgm(3nt  recovered  in  the  circuit  court  of 
St.  Louis  county,  State  of  Missouri,  by  August  Wetzel 
against  James  Marr.  In  the  court  below,  Marr,  the  plain- 
tiff in  error,  moved  to  suppress  the  deposition  of  Louis 
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Swain,  a  non-resident  witness,  because  it  did  not  appear  bj 
the  certificate  or  caption  that  the  commissioner  to  wlu>m 
the  dedimns  was  directed  was  qualified  or  authorized  by 
law  to  take  depositions  to  be  used  in  the  trial  of 'causes  in 
the  courts  of  Colorado.  Also  that  it  did  not  appear  by  the 
caption  or  certificate  that  said  commissioner  was  author- 
ized or  qualified  by  the  laws  of  Missouri,  where  the  deppsi- 
tion  was  taken,  to  administer  oaths  or  take  depositions 
Objection  was  also  made  to  the  following  interrogatory 
propounded  to  said  witness,  on  the  grounds  of  irrelevancy 
and  incompetency : 

4th  Iitterrogatory :  "  If  in  answer  to  the  third  interroga- 
tory above,  you  say  that  you  were  acquainted  with  the  de- 
fendant, James  Marr,  between  the  19th  day  of  May,  A.  D. 
1868,  and  the  16th  day  of  January,  A.  D.  1871,  state 
whether  or  not  you  saw  the  said  defendant  during  said 
time  1  And  if  yea,  state  when  and  where  you  saw  the 
said  defendant  and  give  the  time,  place  and  circumstances 
with  particularity." 

Objection  was  also  made  to  the  answer,  which  was  as  fol- 
lows : 

"  I  did  see  the  defendant,  James  Marr,  between  the  19th 
day  of  May,  1868,  and  the  16th  day  of  January,  1871,  sev- 
eral times  ;  the  particular  days  when,  and  places  where,  I 
saw  him  in  the  city  of  St.  Louis  between  the  dates  named  in 
the  interrogatory,  I  have  no  means  of  fixing  now  with  cer- 
tainty, except  that  in  the  month  of  November,  1868,  I  was 
acting  as  deputy  sheriff  for  John  McNeil,  then  sheriff  of 
the  county  of  St.  Louis,  and  recollect  that  as  sherift*,  htj  had 
a  summons  to  serve  on  James  Marr,  the  defendant,  and  I 
was  looking  for  him  for  the  sheriff,  and  on  the  25th  day  of 
November,  1868, 1  found  him  at  or  near  the  north-west  cor- 
ner of  Pine  and  Fifth  streets,  in  the  city  of  St.  Louis,  where, 
according  to  the  best  of  my  recollection,  service  of  the  writ 
was  made  on  him." 

The  grounds  of  objection  urged  being  that  the  answer  was 
irrelevant  and  incompetent,  and  also  that  all  of  the  answer 
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commencing  at  the  word  *^ except,"  to  and  inclnding  the 
words  "service  of  the  writ  on  him,"  was  not  responsive  to 
the  interrogatory.  Objection  was  also  made  to  the  deposi- 
tion upon  the  ground  that  the  notice  was  given  and  the  ded- 
imas  issued  to  take  the  deposition  of  Lewis  Swain,  while 
the  deposition  returned  was  that  of  Louis  Swain. 

Objection  was  made  also  to  the  introduction  in  evidence 
of  the  transcript  of  the  record  of  the  judgment  of  Wetzel 
against  Marr,  upon  the  ground  of  variance.  The  declara- 
tion consisted  of  one  count,  and  alleged  a  recovery  of  "four 
hundred  and  seventy-nine  and  fifty  one-hundredths  qf  dol- 
lars,^' also  that  the  judgment  was  "by  reason  of  the  non- 
performance by  the  said  defendant  of  certain  promises  and 
undertakings."  «  *  *  *  The  jugdment  offered  and  re- 
ceived in  evidence  was  for  the  definite  sum  of  "four  hun- 
dred and  seventy-nine  and  -^  dollars,"  and  also  that  "the 
defendant  is  indebted  to  the  plaintiff  *  *  *  on  account 
of  the  instrument  in  writing  on  which  this  action  is  founded. 
It  is  therefore  considered  by  the  court  that  the  plaintiff  re- 
cover of  the  defendant  aforesaid  the  debt  aforesaid,  in  form 
aforesaid."    *    *    * 

The  plaintiff  contended  that  entire  accuracy  is  necessary 
in  describing  a  record.  That  if  any  amount  was  alleged  in 
the  declaration  as  having  been  recovered,  it  was  a  different 
amount  from  that  disclosed  by  the  transcript  of  the  judg- 
ment offered  in  evidence.  That  the  declaration  described 
a  judgment  in  assumpsit,  but  that  the  judgment  offered  in 
evidence  was  not  a  judgment  in  that  form  of  action,  and  that 
if  the  judgment  was  in  some  form  of  action  unknown  to  the 
common  law,  it  should  have  been  described  according  to  that 
form,  and  that  such  description  was  necessary  to  its  iden- 
tity. The  objections  were  all  overruled  and  judgment  ren- 
dered in  favor  of  Wetzel.  The  other  material  facts  in  the 
case  are  sufficiently  set  forth  in  the  opinion  of  the  court. 

Messrs.  France  &  Rogers,  for  plaintiff  in  error. 

Messrs.  Horner  &  Habman,  and  Mr.  V.  A.  Elliott,  for 
defendant  in  error. 


Digitized  by 


Google 


1876.]  Mabb  7).  Wktzel.  6 

• 

Hallbtt,  C.  J-  This  action  was  founded  upon  the  record 
of  a  jndgoient  recovered  in  the  State  of  Missouri.  The  de- 
fendant pleaded  nul  tiel  record^  nil  dehet^  and  a  special 
plea  denying  that  the  court  in  Missouri  had  jurisdiction  of 
his  person  at  the  date  of  rendering  the  judgment.  A  de- 
murrer to  the  plea  of  nil  debet  was  sustained,  and  it  is  con- 
tended that  this  ruling  was  erroneous.  Of  this,  however, 
there  is  some  doubt,  for  it  was  held  in  Mills  v.  Duryee.  7 
Oranch,  481,  that  this  plea  could  not  be  admitted  in  actions 
of  this  kind. 

Ijater  cases  affirm  the  doctrine  that  the  jurisdiction  of  the 
court  in  which  the  judgment  was  rendered  as  to  the  person 
of  the  defendant  and  the  subject-matter  of  the  controversy, 
may  be  questioned  in  an  action  on  the  judgment,  but 
whether  this  shall  be  done  by  general  or  special  plea  is  not 
declared.  Thompsonv.  Whitman^  18 Wall.  457;  KnowUs 
V.  OdS'light  &  Coke  Co,^  19  id.  68. 

If,  however,  nil  debet  is  a  good  plea  to  a  declaration  on  a 
judgment,  the  ruling  of  the  court  excluding  it  was  not  in- 
jurious to  plaintiff  in  error.  Upon  the  authorities  cited  he 
could  only  impeach  the  judgment  upon  the  want  of  juris- 
diction in  the  court  which  pronounced  it,  and  this  defense 
was  allowed  him  under  the  special  plea  That  he  was  not 
allowed  to  maintain  two  pleas  setting  up  the  same  defense 
is  not  a  ground  for  reversal.  Authority  to  take  the  deposi- 
tion of  Louis  Swain  was  conferred  upon  the  commissioner 
by  the  dedimus  or  commission  to  him  directed,  pursuant  to 
Rev.  Stat.  311,  arid  none  other  was  necessary.  This  is  ac- 
cording to  the  practice  which  has  prevailed  in  our  courts 
from  the  organization  of  the  Territory,  and  if  there  be  any 
thing  wrong  or  mischievous  in  it,  the  remedy  is  with  the 
legislative  assembly. 

As  to  the  name  of  the  witness,  the  fact  that  it  was  spelled 
Lewis^  in  the  commission  Orud  interrogatories,  is  not  mate- 
rial. In  the  matter  of  names,  orthography  is  not  important, 
if  the  sound  is  the  same,  and  whether  this  name  is  spelled 
in  one  way  or  the  other,  the  pronunciation  is  the  same. 

The  fonrth  interrogatory  in  this  deposition,  called  for 
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testimony  upon  a  point  which  was  clearly  in  issue,  and 
therefore  the  objection  that  it  was  immaterial  is  untenable. 

Defendant  alleged  that  he  was  not  in  the  State  of  Mis- 
souri at  the  date  when  the  suit  in  which  the  judgment  was 
obtained  was  begun,  or  at  the  date  of  the  alleged  recovery, 
and  that  service  of  process  in  that  action  was  not  had  upon 
him. 

The  inquiry  as  to  where  he  was  at  the  time  when  the 
summons  in  the  suit  appeared  to  have  been  served  was  thus 
made  material,  and  the  question  was  not  objectionable  in 
form.  In  answer  to  the  question,  the  witness  very  properly 
gave  the  circumstances  which  enabled  him  to  fix  the  day  on 
which  he  saw  the  defendant  in  St.  Louis,  but  he  was  not 
asked  to  state  whether  he  served  a  writ  on  defendant  at  that 
time,  and  his  answer  that  he  did  so  was  not  responsive  to 
the  question. 

This  objection  was  taken  on  the  motion  to  suppress  the 
deposition,  and  that  portion  of  the  answer  which  relates  to 
the  service  of  a  writ  on  defendant  should  liave  been  ex- 
cluded. Although  the  witness  did  not  particularly  describe 
the  writ  which  he  served,  from  the  language  used  it  may  be 
inferred  that  he  was  speaking  of  the  writ  upon  which  the 
judgment  in  controversy  was  entered,  and  this  evidence 
may  have  had  an  important  influence  in  determining  the 
issue  in  the  cause.  In  taking  evidence  upon  interrogatories 
attached  to  the  dedimus  or  commission,  the  rule  which  re- 
quires that  the  witness  shall  answer  the  question  put,  with- 
out more,  should  be  somewhat  strictly  applied.  In  such 
case  the  party  against  whom  the  deposition  is  to  be  used 
has  no  opportunity  to  cross-examine,  except  that  which  is 
afforded  by  filing  cross-interrogatories  to  be  attached  to  the 
commission.  In  drawing  them  he  must  often  be  governed 
entirely  by  the  direct  interrogatories  filed  by  his  adversary, 
and  if  these  last  give  no  light  as  to  the  subject  upon  which 
the  witness  is  to  be  examined,  he  will  be  unable  to  cross- 
examine.  Of  this  the  deposition  in  the  record  affords  an 
illustration. 

In  the  direct  interrogatories  there  is  nothing  calling  for 
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the  witness'  knowledge  as  to  the  service  of  the  process  on 
the  defendant  in  the  State  of  Missoari,  and  yet  9uch  evi- 
dence was  elicited.  As  to  this  the  defendant  had  no  oppor- 
tunity to  cross-examine,  and  therefore  he  cannot  be.  con- 
cluded by  it.  . 

In  examinations  at  the  bar  of  the  court  in  the  presence  of 
counsel,  whatever  falls  from  the  witness  may,  within  limits 
defined  by  other  roles,  be  made  a  subject  of  cross-examina- 
tion, and  therefore  greater '  latitude  may  then  be  indulged 
in  applying  the  rule  under  consideration. 

At  the  trial  the  defendant  testified  in  his  own  behalf  that 
he  was  not  served  with  process  in  the  suit  in  the  State  of 
Missouri ;  and  gave  some  account  of  his  residence,  and  the 
places  where  he  Iiad  been  at  different  times.  Upon  cross* 
examination  he  was  asked  whether  he  had  not  in  the  year 
1871  conversed  with  Mr.  Homer,  one  of  the  attorneys  for 
plaintiff,  concerning  a  note  which  was  shown  him.  An  ob- 
jection to  this  was  overruled,  and  the  witness  admitted  the 
conversation,  but  denied  that  he  had  then  said  that  he  sup- 
posed judgment  had  been  entered  against  him  on  the  note, 
or  any  thing  of  that  kind.  Mr.  Homer  was  then  called  by 
the  plaintiff  to  contradict  the  testimony  of  the  defendant 
respecting  the  judgment,  and  he  stated  in  substance^  that 
the  defendant  admitted,  in  the  conversation  with  him,  that 
suit  had  been  brought  on  the  note  in  St.  Louis.  This  con- 
versation occurred  more  than  two  years  after  the  alleged 
service  of  process  in  the  suit  in  Missouri,  and  the  utmost 
effect  that  can  be  given  to  the  admissions  imputed  to  the  de- 
fendant is,  that  at  the  time  of  the  conversation  he  knew  that 
suit  was  pending,  or  ^perhaps  that  judgment  had  been 
entered  against  him  in  Missouri.  That  this  was  not  an 
admission  that  process  had  been  served  on  him  in  that  suit 
two  years  and  more  prior  to  the  conversation,  is  plain 
enough  without  argument.  Knowledge  of  the  fact  said  to 
have  been  admitted,  might  have  been  obtained  by  defendant 
in  many  ways  other  than  the  service  of  process,  and  the 
admission  did  not  prove,  or  tend  to  prove,  the  issue.  It  is 
equally  plain  that  the  cross  examination  was  not  pertinent 
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to  the  matters  drawn  out  in  the  examination-in-chief,  but 
that  of  itself  is  not  serious  error. 

The  substantial  objection  to  the  evidence  is  that  it  was 
not  pertinent  to  the  issue,  and  that  the  court  allowed  the 
plaintiff  to  contradict  it,  apparently  for  the  purpose  of 
discrediting  the  witness. 

We  cannot  know  what  weight  was  given  to  this  testimony 
in  determining  the  issue,*  but  the  fact  that  the  court  received 
it>,  notwithstanding  the  objection  urged  against  it,  and  after- 
ward refused  to  strike  it  out,  justifies  the  conclusion  that 
the  court  regarded  it  as  of  some  value.  Upon  the  facts 
disclosed  in  the  record,  it  is  probable  that  the  evidence,  thus 
improperly  admitted,  affected  the  result,  and  this  is  fatal 
to  the  judgment.  It  will  not  be  necessary  to  advert  to  the 
effort  which  was  made  to  amend  the  bill  of  exceptions,  at 
a  term  subsequent  to  that  in  which  judgment  was  given,  or 
to  the  alleged  variance  in  the  declaration.  The  judgment 
was  well  enough  described,  and  the  objections  to  receiving 
it  in  evidence  were  properly  overruled. 

The  judgment  of  the  probate  court  is  reversed  with  costs, 
and  the  cause  remanded  for  new  trial.  Reversed. 

Two  P1.EA8  KETTiN-Q  UP  SAMK  Dbfxxsk  Cannot  he  maintained:  Cotonulo  Cent.  B  JLv 
BlakCt  3  Colo.  4\>i. 

Ik  Action  on  Fobriok  Jijdgmsnt.  juriadlction  of  Uio  court  In  the  sUte  where  theiade- 
ment  wa«  rendered,  over  the  person  and  subject-matter,  may  be  quesUoned:  WtUon  v.  S&w^ 
ihomei  H  Colo.  &3.'{. 


Sloan  Saw  Mill  and  Lumber  Co-  •».  Guttshall, 

1.  A  plea  in  bar  mast  deny,  or  confess  and  avoid  the  allegations  in  tU«  declar- 

ation.    A  plea  which  amounts  merely  to  tlie  general  issue  is  bad  on   de- 
murrer. 

2.  It  is  not  ground  for  reverBal  where  special  pleas  have  been   improperly 

stricken  out,  if  from  an  inspection  of  the  whole  record  it  appears  that  Uie 
defendant  has  been  permitted  to  litigate  all  that  he  alleged  in  such  spe- 
cial pWas. 
8.  Tlie  best  evidence  of  which  the  case  in  its  nature  is  susceptible  must  be 
produced. 

4.  The  presumption  is  that  the  judgment  of  the  district  court  is  proper,  and 

the  onus  is  upon  the  plaintiff  in  error  to  show  the  contrary. 

5.  The  right  to  re-examine  ix  witness  extends  only  to  the  same  matters  upon 

which  he  was  cross-examined. 
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6.  A  part  performance  of  a  verbal  contract  by  delivery  by  the  vendor,  and 
part  payment  by  the  vendee,  will  take  the  case  out  of  the  statute  of 
frands. 

Appeal  fram  the  District  Court  of  Arapahoe  County, 

AssuHPsiT.  To  the  declaration,  which  is  substantially 
set  forth  in  the  opinion  of  the  court,  the  defendant  filed 
six  pleas :  First,  the  general  issue ;  second,  payment ;  third, 
set-off.  The  fourth,  fifth  and  sixth  pleas  were  in  substance 
as  follows : 

4th.  Failure  and  refusal  on  part  of  plaintiff  to  deliver  to 
the  defendant  at  the  place  mentioned,  or  at  any  place,  said 
lumber,  as  the  same  should  average,  witliout  selection  or 
separation ;  said  plea  avers  that  said  lumber  was  separated, 
and  the  clear  lumber  culled  out  by  plaintiff,  and  the  com- 
mon lumber  tendered  to  defendant,  and  that  the  plaintiff 
failed  to  tender  the  clear  lumber  to  the  defendant. 

6th.  Failure  on  part  of  plaintiff  to  furnish  said  lumber  to 
defendant  at  the  time  and  place  mentioned  in  the  narr.  ; 
that  said  lumber  was  not  furnished  as  fast  as  sawed,  and 
defendant  was  forced  to  purchase  lumber  elsewhere,  to  its 
loss,  etc. ;  that  plaintiff  sold  the  lumber  bargained  to  be 
delivered  to  defendant,  to  others,  contrary  to  the  terms  of 
said  contract. 

6th.  That  in  consideration  that  defendant  would  purchase 
four  hundrrd  thousand  feet  of  lumber  of  plaintiff,  he,  plain- 
tiff, would  guarantee  said  lumber  would  average  thirty-five 
per  cent  of  clear  or  flooring  lumber,  and  that  no  lot  of  said 
lumber,  so  to  be  delivered,  should  average  less  than  twenty- 
five  per  cent  of  clear  lumber ;  that  at,  and  after  the  time 
said  contract  was  entered  into,  clear  or  flooring  lumber  was 
in  great  demand  ;  that  no  lot  of  lumber  so  delivered  or  ten- 
dered by  plaintiff  averaged  to  exceed  ten  per  cent  of  clear 
or  flooring  lumber. 

The  plaintiff  demurred  to  the  fourth,  fifth  and  sixth 
pleas,  alleging  that  said  fourtli,  fifth  and  sixth  pleas,  so 
pleaded,  were  **  only  a  partial  defense,  and  were  otherwise  in- 
formal and  uncertain."  The  demurrer  to  the  fourth  and  fifth 
Vol.  111.-2 
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• 
pleas  was  sustained  becaase  those  pleas  amoanted  to  the 

general    issue,  merely,  and  to  the  sixth  plea  because  the 

matters  stated  in  that  plea  were  insufficient  in  bar  of  the 

action.    This  ruling  is  assigned  as  error:    The  defendant 

asked  that  the  following  instructions  be  giv^en  to  the  jury, 

but  they  were  refused  by  the  court,  and  the  refusal  is  also 

assigned  as  error : 

*'If  the  jury  believe,  from  the  evidence,  that  the  plaintiff 
sold  and  delivered  lumber  to  the  defendant,  the  plaintiff  is 
entitled  to  recover  for  the  reasonable  market  value  of  the 
same  at  the  time  it  was  delivered,  and  if  they  further  be- 
lieve that  the  defendant  paid  to  plaintiff,  at  various  times, 
moneys  aggregating  a  sum  of  money  equal  to  or  greater 
than  the  reasonable  market  value  of  the  lumber  sold  and 
delivered,  they  will  find  for  the  defendant." 

"The  court  instructs  the  jury  that  they  must  disregard 
and  exclude  from  their  consideration  all  evidence  concern- 
ing the  alleged  contract  between  plaintiff  and  defendant,  by 
which  plaintiff  was  to  sell  and  defendant  to  buy  four  hun- 
dred thousand  feet  of  lumber  at  the  price  of  fourteen  dol- 
lars per  thousand  feet ;  and  the  court  further  instructs  the 
jury  that  the  plaintiff  cannot  recover  upon  such  alleged 
contract." 

The  jury  rendered  a  verdict  in  favor  of  the  appellee  for 
$1,044.90,  for  which  sum  judgment  was  entered. 

Messrs.  Sayre,  Wright  &  Butler,  for  appellant. 

Mr.  Charles  S.  Thomas,  and  Mr.  Thomas  M.  Patterson, 
for  appellee. 

A.  W.  Stone,  J.  This  was  an  action  of  assumpsit  brought 
by  the  appellee  against  the  appellant. 

The  declaration  alleges  that  on  the  1st  day  of  May,  A. 
D.  1873,  the  defendant  bargained  for  and  bought  of  the 
plaintiff  four  hundred  thousand  feet  of  lumber  to  be  sawed 
by  plaintiff  and  sold  to  defendant,  as  the  same  should  aver- 
age, without  separating  the  clear  from  the  common  lumber, 
at  fourteen  dollars  per  thousand ;  lumber  to  be  ^eUyeredw 
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fast  as  sawed  at  saw-mill  of  plaintiff,  in  Ei  Paso  county ;  to 
be  paid  for  by  the  thousand  feet  as  fast  as  delivered ;  that 
{daintiff  promised  to  accept  said  lumber  as  aforesaid. 

That  plaintiff  delivered  between  the  1st  of  May,  and 
the  28th  of  July,  of  said  year,  at  the  saw-mill  and  yard  of 
plaintiff,  two  hundred  and  seventy-four  thousand  feet  of 
said  lumber  which  defendant  accepted,  but  refused  to  pay 
for  the  same. 

jind  that  between  July  28th  and  August  4th  of  sjiid  year, 
plaintiff  tendered  at  said  mill  the  balance  of  said  lumber 
and  requested  the  defendant  to  accept  it  which  he  refused  to 
do;  and  that  he  had  been  deprived  of  the  benefit  of  the 
sale,  and  was  compelled  to  resell  the  balance  of  said  lum- 
ber on  the  8th  day  of  August  of  said  year  for  a  less  sum 
of  money,  to  wit :  Two  dollars  per  thousand  feet  less ; 
and  the  defendant,  although  requested  to  pay  said  deficiency, 
being  two  hundred  and  fifty  six  dollars,  refuses  to  pay  it,  or 
any  part  of  the  same. 

The  common  counts  for  goods,  wares  and  merchandise 
flold  and  delivered,  money  lent,  money  had  and  received, 
and  for  interest,  are  also  contained  in  the  plaintiff's  declara- 
tion. 

Upon  the  trial  the  jury  found  a  verdict  for  the  plaintiff, 
and  assessed  his  damages  at  $1,044.90.  A  motion  for  a  new 
trial  was  made  and  refused. 

And  the  first  error  assigned  is  in  sustaining  the  demurrer 
to  the  fourth,  fifth  and  sixth  pleas  of  the  defendant.  The 
demurrer  was  properly  sustained. 

The  fourth  and  fifth  pleas  amount  to  the  general  issue, 
and  the  sixth  plea  is  not  a  substantial  and  conclusive  an- 
swer to  the  action.  It  does  not  deny  the  averments  in  the 
declaration,  nor  does  it  admit  them  to  be  true  and  allege 
new  facts  which  obviate  or  repel  their  legal  effect.  It  has 
none  of  the  requirements  of  a  good  plea  in  bar. 

But  admitting  that  the  pleas  were  improperly  stricken  out, 
it  is  evident  from  the  inspection  of  the  whole  record  that  no 
harm  resulted  to  the  defendant  therefrom ;  he  was  permitted 
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to  prove  all  that  he  alleged  in  his  special  pleas  which  were 
stricken  ont,  and  the  supreme  court  of  the  United  States 
has  held  that  when  a  plea  has  been  improperly  stricken  out 
but  no  harm  resulted  therefrom,  it  is  not  cause  for  reversing 
the  judgment.  Orand  Chute  v.  Winegar^  15  Wall.  366; 
Chambers  County  v.  Clews ^  21  id.  817. 

The  second,  third,  fourth  and  fifth  errors  assigned  i*eiate 
to  the  admitting  of  certain  evidence  offered  by  the  plaintiff; 

It  is  objected  that  the  evidence  is  irrelevant,  immaterial, 
and  incompetent.  The  relevancy,  materiality  and  compe-r 
tency  of  evidence  depends  upon  its  correspondence  with 
the  allegations  and  points  in  issue,  and  is  admissible  if  it 
bears  upon  or  tends  to  prove  the  substance  of  the  issue,  or 
constitutes  a  link  in  the  chain  of  proof.  Applying  the  rule 
tc  the  evidence  received,  we  are  of  opinion  that  it  was  rele- 
vant, material  and  competent,  and  properly  admitted. 

It  is  objected  that  the  conversation  witness  lUce  had  with 
Donnellanwas  improperly  admitted  because  it  is  not  shown 
that  Bonnellan  knew  that  witness  had  any  power  to  act  for 
the  plaintiff,  and  there  is  nothing  to  show  that  Donnellan 
had  any  authority  to  bind  the  defendant.  Rice  is  asked  to 
give  the  conversation  he  had  with  Donnellan.  Whether 
Rice  was  acting  for  plaintiff  or  not,  or  had  authority  to  act 
or  not,  is  wholly  immaterial.  It  was  proper  for  him  to  re- 
late a  conversation  with  Donnellan  if  Donnellan  was  the 
agent  of  the  defendant  and  had  authority  to  act  for  it 
That  he  did  have  such  authority  clearly  appears  from  Don- 
nellan's  own  testimony  subsequently  given  in  the  case. 

It  is  not  necessary  that  the  relevancy  or  competency  of 
testimony  should  appear  at  the  time  when  it  is  offered. ,  It 
is  in. the  discretion  of  the  court,  and  if  rendered  material 
by  other  evidence,  it  will  stand ;  if  not,  it  is  to  be  ruled 
oiit. 

Donnellan,  a  witness  for  defendant,  in  his  examination 
stated  ''he  had  been  about  three  years  in  the  lumber  busi- 
ness, and  only  knew  the  average  per  centage  of  clear  and 
flooring  mill  run  by  the  assurance  of  mill  men."  He  is 
asked  to  state  what  it  is.    This  was  objected  to,  and  the 
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objection  sustained,  and  this  is  alleged  as  error.  The  rule 
is  that  the  best  evidence  of  which  the  case  in  its  nature  is 
susceptible  shall  be  produced.  Clearly  what  mill  men  had 
told  witness  was  not  the  best  evidence.  The  mill  men 
could  have  been  produced.  The  ruling  of  the  court  was 
right. 

The  same  witness  stated  he  ^^  had  a  conversation  in  refer- 
ence to  the  grade  and  amount  of  lumber  he  received."  He 
is  asked  what  that  conversation  was.  It  does  not  appear 
with  whom  he  had  that  conversation,  whether  with  the 
plaintiff,  defendant,  or  some  outside  party,  and  that  not 
appearing,  it  will  be  presumed  that  it  was  properly  rejected 
by  the  court.  The  presumption  is  that  the  judgment  of  the 
district  court  was  proper,  and  it  lies  on  the  plaintiff  in  error 
to  show  the  contrary.     13  Peters,  447. 

The. witness  Lockhard  is  asked  upon  his  re-examination 
to  state  if  he  knows  the  amount,  the  sum  total  of  the  bill 
Mr.  Guttshall  was  owing,  if  any  thing,  to  the  defendant,  for 
lumber  sold  and  delivered  to  him.  He  stated  he  could  not 
remember  what  the  balance  was,  the  books  would  show. 
He  is  then  asked  what  the  balance  was.  To  this  an  objec- 
tion was  made  and  sustained. 

The  right  to  re-examine  extends  only  to  the  same  matter 
upon  which  he  was  cross-examined,  and  all  questions  which 
may  be  proper  to  draw  forth  an  explanation  of  the  sense 
and  meaning  of  the  expressions  used  by  the  witness  on 
cross-examination,  if  they  be  doubtful,  and  also  the  motive 
by  which  the  witness  was  induced  to  use  those  expressions, 
but  counsel  examining  has  no  right  to  introduce  new  matter. 
1  Greenl.  Ev.,  §  467. 

The  question  asked  was  as  to  new  matter,  not  elicited  by 
the  cross-examination,  and  was  properly  rejected. 

The  next  error  assigned  is  the  refusal  of  the  court  to  per- 
mit the  witness  to  answer  the  question,  "  If  I  should  enu- 
merate the  figures,  could  you  tell?  Was  not  the  amount 
that  you  received  267,347  feet  ? ' '  The  answer  to  the  question 
was  properly  rejected.    The  question  was  clearly  leading. 

The  only  question  remaining  to  be  considered  is  whether 
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the  contract  was  obligatory  upon  the  defendant  within  the 
statute  of  frauds,  or  as  being  a  case  not  reached  by  the 
statute. 

The  plaintiff  in  error  insists  that  the  plaintiff  below  was 
only  entitled  to  recover  for  the  reasonable  market  value  of 
the  lumber  delivered  to  the  defendant  at  the  time  of  deliv- 
ery, deducting  therefrom  the  amount  paid ;  that  the  con- 
tract alleged  should  be  wholly  disregarded,  being  within 
the  statute  of  frauds  and  void. 

Instructions  were  asked  to  this  effect,  and  the  refusal  of 
the  court  to  give  them  is  assigned  as  error. 

The  view  we  take  of  the  case  renders  it  unnecessary  to 
examine  and  determine  the  vexed  question  whether  in  a 
contract  like  the  one  presented  in  this  record  the  statute 
applies  or  not 

The  distinction  between  contracts  for  an  article  to  be  en- 
tirely manufactured,  and  an  article  already  existing,  but 
to^  be  litted  for  delivery  by  the  application  of  work  and 
labor,  has  received  different  constructions  by  the  courts  in 
this  country  and  England,  and  by  the  courts  in  the  differ- 
ent States  of  the  Union. 

In  many  recent  authorities  it  has  been  held  that  when  the 
purchase  is  of  articles,  such  as  the  vendor  regularly  manu- 
factures from  time  to  time,  and  has  for  sale  in  the  ordinary 
course  of  his  business,  the  contract  is  held  to  be  within  the 
statute,  but  if  he  manufactures  to  order,  out  of  materials  in 
his  possession,  it  is  not  within  the  statute. 

The  evidence  in  this  case  we  think  clearly  shows  a  con- 
tract, and  a  part  performance  of  it,  by  the  delivery  by  the 
vendor,  the  acceptance  and  payment  of  a  part  of  the  lumber 
by  the  vendee.  That  the  acceptance  and  receipt  of  some 
part  of  the  thing  sold  will  take  the  case  out  of  the  statute 
is  now  well  settled,  if  any. doubt  ever  existed  upon  the 
subject,  and  that  the  acceptance  and  receipt  may  take  place 
subsequent  to  the  making  of  the  verbal  agreement. 

If  the  verbal  contract  is  proved,  and  a  delivery  in  pursu- 
ance of  it,  the  requisites  of  the  statute  are  fulfilled.    Brown 
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on  Statute  of  Frauds,  §§  t^22-387,  aud  cases  cited ;  Chap- 
man V.  Rogers^  1  East,  192 ;  1  Parsons  on  Contracts,  61. 
The  judgment  is  Affirmed. 

Stboeino  out  Spxciax.  FI.BAS  li4iot  revenible  erior  11  from  (h«  reooid  li  apiMvs  tliflt 
tlie  defendant  has  beed  allowed  to  litigate  all  that  he  alleged  in  soch  pleasi  Broum  T.  i^qpUi 
SO0I0WI2OL 


SOHAEFER  et  al.  V.  GlLDEA  et  al. 

1.  Under  the  general  issue  to  the  common  counts  in  assumpsit  for  work  and 

labor,  the  defendant  may  recoup  damages. 

2.  A  party  may  not  stand  by  and  see  work  in  the  erection  of  a  building  pro- 

gress to  completion,  and  then  for  the  first  time  object  tliat  the  work  was 
not  done  in  strict  accordance  to  the  plan,  refuse  payment  and  charge  the 
builder  with  the  cost  of  reconstruction.  The  builder  is,  in  such  case, 
entitled  to  recover  what  the  work  is  reasonably  worth  i 

3.  When  work  is  done  under  a  contract,  the  terms  of  the  contract  should 

settle  the  amount  to  be  paid,  unless  it  is  shown  that  in  consequence  of 
variations  from  the  plan,  the  compensation  agreed  u}K>n  should  be  dimin- 
ished, and  the  proper  measure  of  damages  in  such  case  is  the  diminution 
of  the  value  of  the  building  resulting  from  the  variation. 

4.  The  declarations  of  one  acting  as  the  agent  of  both  parties  to  a  contract,  if 

made  within 'the  scope  of  his  authority,  are  properly  receivable  in  evi- 
dence in  an  action  between  the  parties  to  the  contract. 

5.  The  recalling  a  witpess  is  a  matter  within  the  discretion  of  the  co&rt  below 

and  cannot  be  assigned  for  error. 

Error  to  the  Probate  Court  of  Arapahoe  County. 

Messrs.  Sayre,  Wright  &  Butler,  for  plaintiffs  in 
error. 

Messrs.  Jacobsok  &  Le  Fevre,  for  defendants  in  error. 

Brazbe,  J.  The  defendants  in  error  were  the  plaintiffs 
below,  and  declared  in  assumpsit  upon  common  counts  for 
work,  labor  and  services,  laying  their  damages  at  $1,500. 
The  plea  was  the  general  issue.  The  cause  was  tried  by 
the  court,  a  jury  being  expressly  waived.  The  court  found 
for  the  plaintiffs  below  $953.60,  for  which  judgment  was 
given  with  costs. 

The  evidence  shows  a  parol  contract  between  the  plain- 
tiflb  and  defendants,  by  which  the  plaintiffs  below  agreed 
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to  buy  for  the  defendants  the  brick  in  constructing  the 
walls  of  a  building  three  stories  high,  including  the  base- 
ment, according  to  a  ground  plan,  fifty  feet  wide  and  ninety 
feet  deep,  with  a  partition  wall  running  through  the  center 
of  the  building ;  the  defendants  below  agreeing  to  pay 
eight  dollars  and  fifty  cents  per  thousand  for  laying  the 
brick. 

The  only  dispute  about  the  terms  of  the  agreement  aris- 
ing upon  the  evidence  is,  whether  the  walls  were  to  be  so 
constructed  as  to  admit  of  their  being  carried  up  another 
story.  In  our  view,  this  disputed  point  of  fact  was  well 
disposed  of  in  the  court  below. 

The  principal  questions  of  law  in  the  case  have  reference 
to  damages  claimed  by  reason  of  the  misplacement  of  the 
side  and  center  walls  of  the  building. 

One  question  was  whether  under  pleadings  as  in  this 
case,  common  counts  -and  the  general  issue,  damages  can 
be  recouped ;  we  think  they  can  where  a  case  for  damages 
is  made  out  by  a  defendant,  upon  principle  and  under  au- 
thorities cited  in  5th  Robinson's  Practice,  page  271,  etc. 
The  reason  for  the  rule  seems  to  be  this,  that  on  a  qvxiiiium 
meruit  for  work  and  labor,  the  plaintiff  should  only  re- 
cover what  he  deserves,  and  where  the  work  sued  for  has 
become  useless  or  of  less  value  through  the  plaintiff's  fault 
in  executing  it,  such  negligence  and  the  resulting  damages 
may  be  shown  under  non-assumpsit. 

The  evidence  discloses  the  fact  that  the  lines  of  the  outer 
walls  were  located  by  an  engineer  in  the  employ  of  the  de- 
fendants below,  by  stakes  in  accordance  with  which  the 
cellar,  which  was  co-extensive  in  area  with  the  building, 
was  dug  under  the  direction  of  the  defendants  below,  and 
one  of  them  was  present  when  the  corners  of  the  foundation 
walls  were  adjusted  in  the  excavation  according  to  the  lines 
the  defendants  below  had  thus  established.  Therefore  the 
misplacement  of  the  outer  walls  was  not  the  fault  of  the 
plaintiffs  below,  nor  can  they  be  charged  with  damages 
resulting  therefrom. 

As  to  the  partition,  the  following  facts  appear.    When 
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the  walls  were  up  to  the  top  of  the  first  story,  or  to  a  point 
where  the  floor  of  the  second  story  was  to  be  laid,  the  vari- 
ation of  the  line  of  the  partition  wall  three  inches  from  the 
center  line  of  the  building  where  the  plan  showed  it  should 
have  been,  was  discovered  by  the  defendants  below.  They 
did  not,  however,  object  to  the  work  going  on,  nor  demand 
that  the  partition  wall  should  be  taken  down  then  and  there 
and  rebuilt  upon  the  line  indicated  by  the  plan  ;  on  the 
contrary,  by  their  acts  they  accepted  that  wall  as  it  was  ; 
they  changed  the  length  of  their  joists  to  conform  to  the 
difference  in  width  of  the  two  compartments  of  the  build- 
ing, laid  the  floors,  put  up  the  iron  front,  roofed  the  build- 
ing, finished  it  off  and  painted  it,  accommodating  their 
work  to  the  change  from  the  plan. 

These  acts  on  their  part  with  knowledge  of  the  variation 
from  the  plan  amount  to  an  acceptance  and  assent  to  the 
change  or  waiver  of  strict  performance. 

It  would  be  mani^stly  unjust  to  allow  the  owner,  under 
such  circumstances,  to  stand  by  and  see  the  walls  progress 
to  completion,  lay  the  joice,  floor  and  roof  his  building,  put 
up  the  front,  paint  and  finish  the  whole  and  when  pay  for 
laying  the  walls  is  demanded,  for  the  first  time  object  that 
the  walls  are  not  placed  according  to  the  plan  by  a  few 
inches,  Yefuse  payment  and  charge  the  builder  with  the 
co&t  of  reconstruction. 

Whether,  under  the  circumstances  of  this  case,  the  de- 
fendants might  have  been  allowed  damages  resulting  from 
the  variance  or  not,  we  do  not  express  an  opinion,  but  as- 
suming that  in  respect  to  the  partition  wall  a  case  on  the 
part  of  the  defendants  below  was  presented  entitling  them 
to  damages,  the  questions  put  by  their  counsel  did  not 
afford  the  true  rule. 

These  questions  assumed  that  the  damages  would  be  the 
cost  of  paring  off  one  side  wall  where  it  had  been  built  too 
far  upon  the  adjoining  land,  and  taking  down  the  parti- 
tion wall  and  rebuilding  it  upon  the  center  line,  involving 
displacement,  it  may  be,  of  the  roof,  floors  and  front.  This 
would  involve  the  reconstruction  of  the  building  to  a  great 
Vol.  ni— 3 
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extent,  and  an  amount  of  damages  far  in  excess  of  what 
would  have  necessarily  resulted  from  the  error  in  location 
of  the  partition  when  the  defendants  below  discovered  it. 
That  error  could  then  have  been  corrected  at  the  compara- 
tively small  expense  of  rebuilding  a  part  of  the  division 
wall  if  it  had  been  insisted  upon  then.  If  the  defendants 
below  were  entitled  to  any  damages,  it  would  be  the  differ- 
ence in  the  value  of  the  building  as  constructed  and  what 
it  would  have  been  worth  if  it  had  been  constructed  ac- 
cording to  the  plan. 

Because  the  contract  was  not  strictly  complied  with  in 
respect  to  the  location  of  the  walls,  it  is  urged  that  the 
plaintiff  belo^  was  not  entitled  to  recover  any  thing,  or,  if 
any  thing,  not  the  full  contract  price.  It  may  be  conceded 
that  the  position  would  be  sound,  if  in  respect  to  the  outer 
side  walls,  the  defendants  below  had  not,  as  we  have  seen, 
been  in  fault,  and  had  not  waived  a  strict  performance  in 
respect  to  the  partition  wall. 

Under  these  circumstances  the  plaintiffs  below,  if  not  en- 
titled to  recover  according  to  the  contract,  were  entitled  at 
least  to  what  their  work  was  reasonably  worth.  Pike  v. 
NasTi^  1  Keyes,  335 ;  Dermott  v.  Jones ^  2  Wall.  9. 

The  questions  overruled  touching  the  matter  of  damages 
were  properly  overruled,  and  the  assignments  of  error  as  to 
the  overruling  of  these  questions  are  not  well  taken. 

The  work  was  done  under  a  contract,  and  the  terms  of 
the  contract  should  settle  the  amount  to  be  paid,  unless  it 
is  shown  that  in  consequence  of  the  variations  from  the 
plan  the  compensation  agreed  upon  should  have  been  di- 
minished. As  we  have  seen,  the  proper  measure  of  dama- 
ges was  the  diminution  in  value  of  the  building,  resulting 
from  the  variation  from  the  original  plan,  and  the  defend- 
ants below  should  have  furnished  the  evidence  of  it,  but 
failing  to  do  so,  the  finding  for  the  plaintiff  was  proper. 

One  Gill,  a  brick  maker,  who  had  a  brick  kiln,  was  to  fur- 
nish the  brick  for  the  building,  and  the  parties  agreed  to  take 
his  count  in  determining  the  number  of  brick  laid  by  the 
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plaintiffs  below.  Gill  was  called  as  witness  by  the  plaintiflis 
below  and  testified  that  in  the  fall  of  1871  he  sold  the  de- 
fendants a  lot  of  briok  to  complete  their  building,  and  fur- 
nished them  about  409,000;  that  he  rendered  them  an  ac- 
count ;  understood  when  he  began  furnishing  that  they  were 
to  get  the  brick  laid  kiln  count,  though  he  gave  both  an 
account  of  the  brick.    He  was  then  asked : 

Question.  ^'How  much  did  you  tell  the  plaintiffs  that 
there  was?"  This  was  objected  to  as  hearsay  by  the  de- 
fendants below,  the  objection  was  overruled  and  they  ex- 
cepted. 

Answer.  "  I  could  not  tell  exactly,  but  I  think  it  was 
somewhere  between  370,000  and  380,000,  when  they  had  the 
building  up,  but  I  am  not  positive.  I  told  Hibschle  at  the 
time  they  got  through  putting  up  the  building." 

He  further  testified  under  the  same  objection —  "It  was 
Lambert  or  Gildea  that  asked  me  about  how  many  brick  I 
had  furnished  up  to  that  time,  and  what  I  told  them  was 
correct.  I  made  the  same  statement  to  Hibschle,  I  think 
about  the  same  time." 

We  think  that  Gill  was  the  agent  of  both  parties,  and  his 
declarations  within  the  scope  of  his  authority,  which  was  to 
count  and  determine  the  number  of  brick,  and  declare  the 
same  to  the  parties,  were  properly  receivable  as  evidence. 

Gill's  relation  to  the  parties  was  analogous  to  that  of  an 
arbitrator.  The  decision  of  an  arbitrator  is  binding  after 
publication,  and  a  parol  award  is  good.  5  Cow.  383 ;  and 
French  v.  New^  28  N.  Y.  147  A  parol  award  delivered 
to  one  party  in  the  absence  of  the  other  is  binding.  OocTcs 
V.  MacclesfleUl,  2  Dyer,  218  b;  Russel's  Power  and  Duty 
of  Arbitrators,  236. 

Again,  the  number  of  brick  was  an  element  of  the  con- 
tract to  be  ascertained  by  Gill.  He  became  the  agent  of 
the  parties  to  make  or  determine  the  contract,  in  this  respect 
he  was  authorized  to  declare  the  evidence  of  it.  For  in- 
stance, a  power  of  attorney  authorizing  an  attorney  in  fact  to 
convey  all  right,  title  and  interest  of  an  owner  of  certain 
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real  estate,  carries  with  it  the  power  to  execute  the  proper 
deed  to  convey  the  title  which  tlien  becomes  evidence  of 
title  in  the  grantee.  So  the  authority  given  by  the  owner 
of  personal  property  to  an  agent  to  sell  it,  empowers  the 
agent  to  furnish  the  evidence  of  sale,  and  the  declaration  of 
the  agent  at  the  time  of  the  sale,  or  a  bill  of  sale  there  exe- 
cuted by  him,  is  the  evidence  of  it ;  whether  the  evidence 
of  the  sale  rests  in  parol  or  in  writing  it  is  the  declaration 
of  the  agent  that  binds  the  owner. 

According  to  this  principle  in  the  case  of  Mead  v.  Mc- 
Dowell^ 5  Binn.  195,  the  supreme  court  of  Pennsylvania 
held,  that  where  one  confides  to  another  the  power  of  mak- 
ing a  contract,  he  confides  to  him  the  power  of  furnishing 
the  evidence  of  that  contract,  and  if  the  contract  is  by 
parol,  subsequent  declarations  of  the  party  are  evidence 
though  not  conclusive.  Inasmuch  as  Grill  was  empowered 
by  both  parties  to  determine  the  number  of  the  brick  in  re- 
spect to  their  contract,  his  declarations  were  competent  evi- 
dence of  the  fact  which  he  was  authorized  to  determine 
within  the  principle  of  the  above  decision. 

After  Gill  had  been  examined  and  it  became  apparent  that 
he  did  not  remember  the  number  of  brick  furnished  for  the 
building  in  qu'^stiori,  the  witness  Lambert  was  recalled. 
The  defendants  b;3low  objected  to  his  being  recalled,  and 
the  objection  was  overruled.  This  objection  went  to  a  mat 
ter  clearly  within  the  discretion  of  the  court,  viz.:  whether 
to  allow  Lambert  to  be  re-examined  or  not,  and  in  respect 
to  the  ruling  of  the  court  in  such  matters  error  cannot  be 
assigned. 

Lambert- then,  without  further  objection,  testified  that  he 
had  a  conversation  with  Gill,  who  told  him  the  number  of 
brick  furnished  was  375  000,  at  the  time  the  building  was 
done,  and  at  that  time  told  Hibschle  what  Gill  had  informed 
him  that  he  had  delivered  up  to  that  time,  to  which  Hibschle 
made  no  reply.  This  evidence  was  not  objected  to  on  the 
ground  of  incompetency,  and  if  it  had  been  we  think  it  was 
clearly  admissible.  The  circumstance  of  Hibschle' s  silence 
when  this  communication  was  made  to  him  shows  an  ao- 
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quiescence  in  tlie  correctness  of  the  statement  of  the  num- 
ber of  brick.  More  than  this,  there  was  no  evidence  show- 
ing that  GilFs  statement  was  in  any  respect  incorrect,  nor 
was  it  in  any  way  controverted.  We  think,  that  Gill's  dec- 
larations were  properly  given  in  evidence  and  the  motion 
for  nonsuit  was  properly  oevrruled. 

Objections  were  made  to  evidence  tending  to  show  how 
the  number  of  brick  in  a  wall,  by  the  custom  of  bricklayers, 
might  be  ascertained  after  the  wall  had  been  completed. 
This  was  irrelevant  in  this  case,  after  it  appeared  the  par- 
ties had  agreed  to  abide  by  Gill's  count  No  computation 
by  this  custom  was  shown,  and  it  is  perfectly  plain  that  the 
court  was  not  governed  by  it  in  determining  the  amount 
found  for  the  plaintiff  below,  as  it  seems  to  us.  The  number 
of  brick,  according  to  Gill's  statement,  was  375,000 ;  4,000 
remained  after  the  walls  were  completed,  which  deducted 
from  375,000,  left  371,000  as  the  number  that  were  laid 
in  the  walls  of  the  building  ;  the  laying  of  which  at  $8.50 
per  thousand,  gives  $3,153.60,  as  the  amount  the  laying  of 
the  brick  came  to ;  $2,200  was  paid  upon  the  contract,  which 
deducted  from  the  amount,  at  the  contract  price,  leaves 
$953.60,  the^precise  sum  found  for  the  plaintiffs  below.  It 
is  therefore  apparent  that  the  evidence  of  the  custoip  had 
no  effect  upon  the  finding  whatiever,  and  was  therefoi*e 
harmless. 

There  are  sixty-one  assignments  of  error,  respecting  rul- 
ings on  the  admissibility  of  evidence.  What  we  have  passed 
upon  are  all  that  are  material  to  consider.  The  others  d6 
not  appear  to  be  erroneous,  nor  would  it  be  profitable  to 
discuss  them. 

The  judgment'is 

Affirmed. 

Halleit,  C.  J.,  dissenting: 

Declarations  of  the  witness  Gill,  as  to  the  number  of  brick 
used  in  the  building,  made  to  defendants  in  error,  after  the 
building  was  completed,  were^not,  as  I  think,  competent 
evidence,  and  were  improperly  received.  Upon  that  ground 
I  am  for  reversing  the  judgment. 
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Talpey,  impl.,  etc.,  v.  Doake  et  al. 


1.  An  attachment  writ  made  returnable  on  a  day  other  than  the  finit  day  of 

the  term  iB  not  yoid,  and  may,  therefore,  be  amended. 

2.  The  defendants,  in  an  attachment,  entered  a  spedal  appearance  only.    The 

plaintiflb  and  interpleading  claimants  stipulated  to  change  the  venue  in 
the  matter  of  the  interplea,  to  another  county  than  that  in  which  the  at- 
tachment was  pending.  A  judgment  was  subsequently  rendered  against 
the  defendants  by  default,  in  the  court  to  which  the  cause  had  been  re- 
moved.   Held  to  be  erroneous. 


Error  to  tJie  District  Court  of  Arapalioe  Gouniy. 

DoANE  &  Corapaay,  the  defendants  in  error,  began  a 
suit  by  attachment  5n  the  district  court  of  Weld  county 
against  Oliver  S.  Glenn  and  Rufus  E.  Talpey,  who  entered 
a  special  appearance  for  the  purpose  only  of  quashing  the 
writ.  A  herd  of  cattle  was  seized  under  the  writ,  and  Lock- 
hart  T.  Glenn  and  George  O.  Talpey  filed  an  interplea,  un- 
der the  statute,  claiming  to  be  the  owners  of  the  property 
attached.  The  interpleaders  stipulated  with  Doane  & 
Company  to  change  the  venue  for  the  trial  of  the  interplea. 
The  district  court  of  Weld  county,  in  making  the  order 
changing  the  venue,  directed  the  original  cause,  as  well 
as  the  matter  of  the  interplea,  to  be  sent  to  the  district 
court  of  Arapahoe  county,  and  transferred  all  the  papers 
to  that  court  Subsequently,  Doane  &  Company  took  a 
default  in  the  district  court  of  Arapahoe  county,  against 
Oliver  S.  Glenn  and  Rufus  E.  Talpey  ;  a  jury  was  also  im- 
paneled and  damages  assessed  against  them  in  the  sum 
of  $8,621.69,  upon  which  judgment  was  entered  in  fa?or  of 
Doane  &  Company.  To  reverse  this  judgment  Bufus  E. 
Talpey  sued  out  this  writ  of  error. 

The  plaintiff,  in  support  of  the  position  that  a  writ  of 
attachment  made  retumal^le  dies  non  is  void,  cited  among 
other  authorities,  Porter  v.  Foley ^  31  How.  .398,  and  Ina. 
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CS>.  V.  Mordecaiy  id.  196.    A  number  of  errors  were  assigned, 
bat  they  are  not  discassed  in  the  opinion  of  the  court. 

Messrs,  France  &  Rogers,  for  plaintiff  in  error. 

Messrs.  Charles  &  Dillon,  for  defendants  in  error. 

A.  W.  Stone,  J.  On  the  22d  day  of  September,  A.  D.  1870, 
a  writ  of  attachment  in  favor  of  defendants  in  error,  against 
the  plaintiffs  in  error,  was  issued  out  of  the  district  court  of 
Weld  county,  returnable  at  a  district  court,  to  be  holden 
at  Evans,  in  the  county  of  Weld,  on  the  third  Tuesday 
of  December  next. 

Tlie  time  fixed  by  law  for  holding  the  district  court  in 
Weld  county  was  the  second  Tuesday  in  December. 

Counsel  for  defendants  entered  a  special  appearance,  and 
moved  to  quash  the.  supposed  writ  of  attachment.  Counsel 
for  plaintiffs  made  a  cross-motion  to  amend  the  writ. 

The  motion  to  quash  was  overruled,  and  the  motion  to 
amend  was  allowed;  and  the  writ  was  amended  by  striking 
out  the  words  ''third  Tuesday,"  and  inserting  ''second 
Tuesday." 

The  right  to  make  this  amendment  was  fully  considered 
and  decided  by  this  court  in  the  case  of  Archibald  v. 
Thompson^  2  Col.,  and  we  think  the  decision  in  that  case 
correct.  It  is  supported  by  a  large  number  of  respectable 
authorities,  and  is  not  in  conflict  with  any  decisions  of  the 
supreme  court  of  the  United  States.  The  substantial  rights 
of  parties  litigant  are  not  thereby  affected,  and  its  allow- 
ance beat  tends  to  the  furtherance  of  justice. 

On  the  17th  day  of  December  a  stipulation  was  entered 
into  between  counsel  for  plaintiffs  and  counsel  for  Lock- 
hart  T.  Glenn  and  George  O.  Talpey  which  was  entered  of 
record.    The  stipulation  is  in  the  following  words : 

"  In  the  matter  of  the  interplea  filed  by  Lockhart  T. 
Glenn  and  George  O.  Talpey  in  the  attachment  cause  now 
pending  in  said  court,  wherein  John  W.  Doane  and  others 
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are  plaintiffs,  and  Oliver  S.  Glenn  and  Ruf'as  E.  Talpey  are 
defendants,  it  is  hereby  stipulated  by  the  attorneys  for  J. 
VV.  Doane  &  Co.,  and  by  France  and  Rogers,  the  attorneys 
for  Lockhart  T.  Glenn  and  George  0.  Talpey,  that  the  in- 
terplea,  and  the  issues  joined  therein,  may  be  tried  at  the 
January  term,  A.  D.  1871,  of  the  Arapahoe  county  dis- 
trict court ;  this  stipulation  to  affect  the  interplea  only,  and 
to  be  in  nowise  considered  as  affecting  tlie  defendants  in 
the  attachment. 

"  Charles  &  Elbert,  for  J.  W.  Doane  et  aL 
'-'Prance  &  Rogers,  for  Lockhart  T.  Glenn 
and  George  O.  Talpey,  interpleaders." 

On  the  same  day  the  court  ordered  the  venue  in  this 
cause  changed  from  the  district  court  of  Weld  county  to 
the  district  court  of  Arapahoe  county.  The  order  of  the 
court  was  based  upon  the  stipulation  and  must  be  con- 
sidered with  and  interpreted  by  it.  The  stipulation  is  not 
of  doubtful  import;  it  is  plain  and  unambiguous,  and  was 
an  agreement  to  change  the  venue  in  the  cause  of  J.  W. 
Doane  et  al.  and  Lockhart  T.  Glenn  and  George  O.  Talpey, 
interpleaders.  No  other  parties  were  before  the  court. 
Oliver  S.  Glenn  and  Rufus  E.  Talpey  had  not  then  been 
served  with  any  process,  and  had  only  appeared  specially 
to  make  a  motion  to  dismiss  the  writ  of  attachment 

The  order  of  the  court  for  the  change  of  venue  was  in  the 
cause  of  J,  W.  Doane  et  al,  v.  Lockhart  T,  Glenn  and 
Oeorge  0.  Talpey^  over  which  it  had  acquired  jurisdiction 
by  the  interplea  filed  and  the  stipulation  of  the  parties. 
That  counsel  for  plaintiff  so  considered  it  at  the  time  is 
evident  from  the  fact  of  the  issuing  the  aZea*  writ  of  at- 
tachment If  Oliver  S.  Glenn  and  Rufus  E.  Talpey,  or 
either  of  them,  had  appeared,  the  alias  writ  was  useless. 

The  order  for  a  continuance  is  general.  **Now,  on  this 
day,  come  the  said  parties  by  their  attorneys,  and  there- 
upon this  cause  was  ordered  to  be  continued.  What  cause  I 
If  the  venue  had  been  changed  as  to  the  defendants  in  the 
attachment  as  well  as  to  the  interpleading  claimants,  thero 
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was  no  cause  in  that  court  to  continue.  It  was  wholly  out 
of  that  court.  If  it  referred  to  the  cause  of  J,  W.  Doane 
et  aZ.  V.  Oliver  S,  Olenn  and  Rvfus  E.  Talpey^  as  a  cause 
then  remaining  in  that  court,  which  we  think  is  correct,  it 
not  having  been  removed,  it  is  clear  the  judgment  against 
them  in  the  district  court  of  Anipahoe  county  was  erroneous. 
The  defendants  Oliver  S.  Glenn  and  Rufus  E.  Talpey  were 
not  parlies  to  the  stipulation,  and  were  not  before  the  court 
aythe  time  the  order  for  the  change  of  venue  was  made.  _ 

The  alias  writ  of  attachment,  issued  on  the  14th  day  of 
December,  1870j  required  them  to  appear  at  a  court  to  be 
holden  at  Evans,  for  the  county  of  Weld,  on  the  2d  Tues- 
day of  December,  1871.  It  was  sufficient  for  them  to  obey 
the  order  of  the  court. 

From  the  beginning  to  the  end  of  this  case  it  does  not 
appear  that  the  defendants,  Oliver  S.  Glenn  and  Rufus  E. 
Talpey,  or  their  counsel,  asked  any  thing  or  did  any  thing ; 
they  consented  to  no  change  of  venue  ;  made  no  motion  to 
continue,  and  did  no  act  showing  an  intention  to  submit 
themselves  to  the  jurisdiction  of  the  court,  and  have  not 
had  their  day  in  court.  The  most  that  can  be  said  is,  that 
an  order  of  court  was  made  continuing  the  case  without . 
any  objection.  It  was  not  made  on  their  motion,  and  was 
not  prejudicial  to  them;  it  was  not  an  appearance  by  them. 
Crary  v.  Barber,  1  Col.  172. 

The  judgment  of  the  court  is  reversed  with  costs,  and  the 
cause  is  remanded  to  the  district  court  of  ilrapahoe  county 
with  instructions  to  cause  the  record  in  the  cause  of  X  W. 
Doane  et,  ah  v.  Rvfus  E,  Talpey  and  Oliver  S,  Glenn  to 
be  transmitted  to  the  district  court  of  Weld  county,  where 
the  cause  is  now  pending.  Reversed, 

Vol.  in— 4 
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Glbnn  «.  Bbush. 

1.  In  an  affidavit  for  a  continaance,  facts  must  be  set  forth  witli  sufficient 
certainty  to  enable  the  court  to  determine  the  materiality  of  the  evidence, 
and  to  enable  the  opposite  party,  if  he  thinlcs  proper,  to  admit  them  and 
go  to  trial. 

3.  It  is  not  error  to  refuse  to  strike  out  pleas  which  are  merely  cumulative, 

and  which  tender  the  same  issue  tendered  by  an  objectionable  plea  sub- 
sequently filed ;  neither  is  the  filing  of  such  subsequent  plea  a  waiver  of 
the  objectionable  pleas. 
8.  The  statute  (R.  S.  311)  authorizes  the  clerk  of  the  district  court  to  appoint 
commissioners  to  take  depositions,  and  does  not  require  that  the  place  of 
taking  a  deposition  shall  be  named  in  the  notice,  but  the  time  and  place 
shall  l>e  fixed  by  the  officer  taking  the  same.  '  A  substantial  compliance 
with  the  statute  in  this  regard  is  all  that  is  necessary. 

4.  It  is  not  necessary  that  the  issues  be  made  up  in  a  cause  prior  to  the  iasu^ 

ing  of  a  dedimus  and  taking  depositions.     All  that  is  necessary  is  that 
the  cause  be  pending. 

5.  In  an  action  of  replevin  against  a  sheriff  the  latter  may  prove  special  prop- 

erty in  himself  by  showing  that  he  holds  the  property  under  a  writ  of 
attachment. 

0.  In  such  an  action  the  plaintiff  will  not  be  permitted  to  prove  declarations 
made  by  the  sheriff  to  contradict  the  return  as  to  the  time  the  writ  of 
replevin  was  levied. 

7.  Where  a  judgment  is  offered  in  evidence  to  show  title,  and  it  appears  that 
such  judgment  is  pending  in  a  court  of  review  upon  a  writ  of  error  operat- 
ing as  a  supersedeas :  Heldy  that  such  Judgment  is  suspended  for  all  pui^ 
poses,  and  is  therefore  inoperative  as  evidence  of  title. 

Error  to  the  District  Coicrt  of  Arapahoe  County. 

This  was  an  action  of  replevin,  brought  in  August,  1871, 
by  Lockhart  T.  Glenn  and  Greorge  O.  Talpey  against  Jared 
L.  Brush,  sheriff,  in  the  Weld  county  district  court,  to  re- 
cover possession  of  a  herd  of  Texas  cattle,  numbering  be* 
tween  seven  hundred  and  eight  hundred  head,  a  number  of 
calves,  being  the  increase  of  the  herd,  six  horses,  two  yoke 
of  work  oxen,  a  wagon,  etc. 

This  property  had  been  seized  upon  and  detained  on  a 
writ  of  attachment  issued  out  of  the  Weld  county  district 
court,  on  the  22d  day  of  September,  1870,  at  the  suit  of  J. 
W.  Doane  et  al.  v.  Oliver  8,  Glenn  and  Rufus  E.  Talpey. 

Lockhart  T.  Glenn  and  George  O.  Talpey,  who  claimed  to 
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be  the  owners  of  the  property,  and  in  whose  possession  it 
was  at  the  time  of  the  levy  of  the  attachment  writ,  filed  their 
interplea  under  the  statute,  and  demanded  a  trial  of  the 
right  of  property.  Issue  was  joined  on  the  interplea,  and 
by  consent  the  cause  was  brought  to  Arapahoe  county, 
tried  at  the  regular  June  term,  1871,  of  the  district  court ; 
the  trial  resulted  in  a  verdict  for  the  interpleaders — the 
plaintiffs  in  this  case — and  the  court  rendered  judgment 
on  the  verdict. 

On  the  36th  of  August,  1871,  the  plaintiffs  sued  out  their 
writ  of  replevin,  having  made  demand  of  Brush,  and  served 
him  with  notice  of  the  judgment.  The  writ  was  served 
upon  Brush,  August  28th,  1871,  and  on  the  30th  day  of 
August,  1871,  the  coroner,  who  had  the  writ  to  execute, 
obtained  possession  of  the  property  and  turned  it  over  to 
the  plaintiffs,  Lockhart  T.  Olenn  and  Gteorge  O.  Talpey. 

In  the  meantime,  that  is,  on  the  29th  of  August,  the  attor- 
neys for  Doane  et  al.  placed  in  the  hands  of  Brush  an- 
other attachment  writ  at  the  suit  of  /.  V.  FarweU  et  al. 
V.  Oliver  S.  Glenn  and  Rufvs  E.  Talpey.  This  writ  Brush 
assumed  to  execute  by  levy  upon.this  same  property,  which 
had  already  been  adjudged  in  the  plaintiffs  in  this  suit,  and 
after  service  upon  him  (Brush)  of  the  replevin  writ. 

The  declaration  in  replevin  contained  two  counts, — in  the 
cepit  and  detinet. 

The  defendant  pleaded:  First, — non  cepit;  Second, — non 
detinet;  Third, — Actio  non^  because,  he  says  that  hereto- 
fore, to  wit:  on  the  23d  day  of  September,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  seventy-one, 
Hugh  T.  Munson  was  the  sheriff  of  the  said  county  of 
Weld  and  Territory  of  Colorado,  and  that  on  the  day  and 
year  last  aforesaid,  a  writ  of  attachment  came  into  the  hands 
of  said  Hugh  T.  Munson  as  such  sheriff,  issued  by  the  clerk 
of  the  district  court  of  the  first  judicial  district  of  Colo- 
rado Territory,  within  and  for  the  county  of  Weld,  bear- 
ing date  on  the  22d  day  of  September,  A.  D.  1870,  in  a 
certain  suit  wherein  John  W.  Doane,  Patrick  J.  Towle 
and  John  Koper,  partners  under  the  firm  name  and  style 
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of  J.  W.  Doane  &  Co.,  were  plaintiflFs,  and  Oliver  S. 
Glenn  and  Rufus  E.  Talpey,  partnere  under  the  name  and 
style  of  Glenn  &  Talpey,  were  defendants,  for  the  sum  of 
seven  thousand  one  hundred  and  four  dollars  and  twenty- 
eight  cents,  which  said  writ  of  attachment  was  directed  to 
the  said  Hugh  T.  Munson  as  sheriff  of  Weld  county  to  exe- 
cute, and  being  in  full  force  and  effect,  was  placed  in  the 
hands  of  the  said  Hugh  T.  Munson  as  such  sheriff  to  exe- 
cute, and  the  said  defendant  avers  that  by  virtue  of  said 
writ  of  attachment  the  said  Hugh  T.  Munson,  as  said  sheriff 
aforesaid,  did,  on  the  said  23d  day  of  September,  A.  D. 
1870,  and  in  the  life-time  of  the  said  writ  of  attachment,  at 
the  county  aforesaid,  take  the  said  goods  and  chattels  in 
the  said  declaration  mentioned,  and  levy  upon  the  same  by 
virtue  of  the  said  writ  of  attachment,  as  the  property  of 
the  said  Oliver  S.  Glenn  and  Rufus  E.  Talpey,  the  defend- 
ants in  said  suit,  and  the  said  Munson  took  the  said  goods 
and  chattels  into  his  possession,  according  to  the  statute  in 
such  cases  made  and  provided,  to  answer  and  abide  the 
judgment  of  the  court  in  said  suit.  And  the  said  defendant 
further  avers  that  afterward,  to  wit,  on  the  3d  day  of  No- 
vember, A.  D.  1871,  the  said  Hugh  T.  Munson  turned  the 
said  goods  and  chattels  over  to  this  defendant  as  his  suc- 
cessor in  ofBce,  according  to  the  provisions  of  the  statute 
in  such  cases  made  and  provided,  the  said  Munson's  term 
of  office  having  expired  prior  to  the  turning  over,  as  afore- 
said, of  the  said  goods  and  chattels,  in  the  said  declaration 
mentioned,  being  duly  elected  and  qualified  sheriff  of  said 
Weld  county.  And  the  said  defendant  further  avers  that 
at  the  time  of  the  commencement  of  this  suit  and  of  the 
service  of  the  writ  of  replevin  issued  therein  on  the  defend- 
ant, the  said  suit  between  the  said  J.  W.  Doane  &  Co.,  and 
the  said  Oliver  S.  Glenn  and  Rufus  E.  Talpey  still  remained 
undetermined,  and  that  he  held  the  said  goods  and  chattels 
in  the  said  declaration  mentioned,  as  sheriff  of  said  county, 
to  answer  and  abide  the  judgment  in  said  suit 

And  the  said  defendant  further  avers  that  the  said  goods 
and  chattels  in  the  said  declaration  mentioned  was  the  prop- 
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erty  of  the  said  Oliver  S.  Glenn  and  Rufus  £•  Talpey,  and 
were  subject  to  be  levied  upon  by  said  writ  of  attachment; 
without  this  that  the  property  of  the  said  goods  and  chat- 
tels, or  any  part  thereof,  at  the  same  time  when,  etc.,  was 
in  the  said  plaintiflfs,  as  by  their  said  declaration  is  above 
supposed,  and  this  the  said  defendant  is  ready  to  verify. 
Wherefore  he  prays  judgment,  etc. 

Fourth, —  a  similar  plea  to  the  third,  setting  up  in  the 
inducement,  the  alias  attachment  issued  in  the  case  of 
Doane  et  al. ;  and  fifth,  a  plea  also  like  the  third,  setting  up 
in  the  inducement,  the  writ  of  attachment  in  the  case  of 
Farwcll  et  al.  v.  Oliver  8.  Olenn  and  Rufus  E.  Talpey. 
Subsequently  the  defendant  filed  a  sixth  plea,  "  actio  non, 
because  the  property  in  the  goods  and  chattels,  when,  etc., 
was  in  Rufus  E  Talpey  and  Oliver  S.  Glenn,  without  this, 
that,"  etc.  The  plaintiff  contended  that  the  last  plea  pre- 
sented the  same  issue  tendered  by  the  third,  fourth  and 
fifth  pleas,  to  wit :  that  the  property  was  not  in  the  plain- 
tiffs, but  in  Oliver  S.  Glenn  and  Rufus  E.  Talpey,  and  that 
if  the  defendant  desired  to  justify  lie  'should  have  done  so 
by  way  of  confession  and  avoidance,  not  by  way  of  special 
traverse,  that  the  pleas  were  cumulative  and  needlessly  in- 
cumbered the  record.  The  motion  to  strike  out  the  third, 
fourth  and  fifth  pleas  was  overruled,  and  the  overruling  this 
motion  is  one  of  the  errors  assigned.  Demurrers  to  these 
pleas  were  overruled  and  the  plaintiff*  replied  severally,  pre- 
cludi  non,  because  the  j)roperty  in  the  goods  and  chattels 
was  not  in  Oliver  S.  Glenn  and  Rufus  E.  Talpey  ;  conclud- 
ing to  the  country. 

The  plaintiff's  also  filed  a  motion  in  the  district  court  to 
suppress  the  deposition  of  R.  B.  Foster  and  C.  W.  Kelsey, 
urging,  among  other  objections,  that  the  dedimus  directed 
the  depositions  to  be  taken  in  the  case  of  Lockhart  T.  Glenn 
and  George  O.  Talpey  against  Jared  L.  Brush,  and  that  it 
appeared  by  the  certificate  of  the  commissioner  that  the 
depositions  were  taken  in  a  suit  wherein  Hugh  T.  Munson, 
John  W.  Doane,  Patrick  J.  Towle,  John  Roper,  Wolf 
Londoner  and  J.  Sidney  Brown  were  defendants,  instead  of 
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Jared  L.  Brush.  In  the  caption  of  the  depositions,  however, 
the  cause  was  properly  entitled.  The  motion  was  overruled, 
the  plaintiffs  excepted,  and  error  is  assigned  upon  the  over- 
ruling of  this  motion. 

During  the  progress  of  the  trial  the  following  questions 
were  propounded  to  the  witness  Lockhart  T.  Glenn  : 

Q.  ^  Did  you  hear  the  description  of  this  property  that  I 
first  read  from  the  record  to  the  jury  ? "  A.  "  Yes,  sir,  I 
heard  part  of  it  at  least."  Q.  "  Can  you  state  whether  that 
property  described  in  the  record  is  the  same  for  which  this 
action  is  brought?"  which  was  objected  to  as  leading,  the 
objection  was  sustained  and  plaintiffs  excepted. 

The  following  instructions  were  given  to  the  jury  over  the 
objections  of  the  plaintiffs : 

"  If  J.  W.  Doane  &  Co.  have  prosecuted  a  writ  of  error  to 
the  supreme  court  of  tlie  United  States  to  reverse  the  judg- 
ment which  was  given  in  favor  of  the  plaintiffs  as  their  in- 
terpleaders in  the  attachment  suit,  and  have  given  a  bond 
to  prosecute  such  writ  of  error,  the  alleged  transcript  of 
which  was  read  in  evidence,  then  such  judgment  is  no 
longer  evidence  of  any  right  in  the  plaintiffs,  and  yon  are 
to  cast  the  same  out  of  your  consideration. 

"If  the  jury  believe,  from  the  evidence,  that  the  prop- 
erty in  question  belonged  to  Oliver  S.  Glenn  and  Rufus 
E.  Talpey,  and  not  to  the  plaintiffs,  at  the  time  of  bring-- 
ing  this  suit,  then  the  jury  should  find  for  the  defendant 
whether  a  debt  was  due  from  Oliver  S.  Glenn  and  Rufus  E. 
Talpey  to  the  said  Doane  &  Co.  and  Farwell  '&  Co.  or  not." 

The  jury  found  a  verdict  for  the  defendant  upon  which 
judgment  was  rendered,  and  to  reverse  said  judgment 
Lockhart  T.  Glenn  sued  out  this  writ  of  error. 

Messrs.  Prance  &  Rogers,  for  plaintiffs  in  error. 

Messrs.  Ciiaulks  &  Dillon,  for  defendant  in  error. 

Stone,  J.  A  motion  was  made  for  a  continuance,  based 
upon  an  affidavit  made  by  one  of  the  attorneys  of  the 
plaintiffs. 
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It  is  stated  in  the  affidavit  that  one  Bufas  K  Talpej  is  a 
material  witness  for  the  plaintiff;  that  he  is  sick ;  that  by 
him  they  can  prove  the  ownership  of  the  property  in  ques- 
tion to  be  in  the  plaintiffs. 

Ownership  involves  the  legal  or  rightful  title,  and  whether 
one  has  a  title  to  property  depends  upon  facts :  certain 
facts  must  be  proven  to  show  title.  In  an  affidavit  for  a 
continuance,  facts  must  be  set  forth  with  sufficient  certainty 
to  enable  the  court  to  determine  the  materiality  of  the  evi- 
dence, and  to  enable  the  opposite  party,  if  he  thinks  proper, 
to  admit  them  and  go  to  trial. 

The  affidavit  fails  to  state  a  single  fact  which  would  tend 
to  establish  ownership  of  the  property  in  the  plaintiffs, 
The  motion  for  a  continuance  was'  properly  refused.  Mc- 
Bain  v.  Ealoe,  13  III.  76  ;  Moody  y.  The  People,  20  id.  316 ; 
Cody  V.  Bvitei field,  1  Col.  379. 

The  second  error  assigned  is  the  overruling  of  the  plain? 
tiffs'  motion  to  strike  the  third,  fourth  and  fifth  pleas  from 
the  files.  The  objection  is,  that  they  are  cumulative  and 
unnecessary,  and  are  waived  by  the  sixth  plea,  which  ten- 
ders the  same  issue,  and  are  sham  pleas. 

A  sham  plea  is  a  plea  put  in  for  the  mere  purpose  of  de- 
lay, of  matter  which  the  pleader  knew  to  be  false.  These 
pleas  have  no  such  characteristics ;  appear  to  be  true  and 
capable  of  proof,  and  the  jury  have  said  by  their  verdict 
that  they  are  true.  It  is  said  that  they  are  cumulative  and 
unnecessary ;  that  the  same  facts  can  be  given  in  evidence  un- 
der the  sixth  plea.  If  we  concede  this,  the  question  wherein 
consists  the  reason  for  objecting  to  them  is  pertinent. 

The  fourteenth  section  of  the  Practice  Act  declares  that 
"the  defendant  may  plead  as  many  matters  of  fact  in  seve- 
ral pleas  as  he  may  deem  necessary  for  his  defense. 

The  defendant  has  done  nothing  more  than  avail  himself 
of  his  privilege.  In  his  third,  fourth  and  fifth  pleas  he  sets 
out,  and  we  think  properly,  the  special  character  of  his 
claim  to  the  possession  of  the  property,  the  title  to  which  is 
in  dispute. 
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The  plaintiffs  have  no  just  cause  of  complaint  for  being 
thus  more  fully  informed  by  their  opponent  of  the  whole 
defense  they  have  to  meet.     Amos  v.  ShinoU,  4  Scam.  440. 

It  is  argued  that  these  pleas,  being  in  the  nature  of  special 
trave7^€j  and  not  in  confession  and  avoidance^  are  bad. 
Tlie  only  reason  assigned  by  the  learned  counsel  who  ar- 
gued the  case  is,  that  the  only  traversable  matter  tendered 
by  the  issue  was  the  ownership  of  the  property,  and  that 
this  issue  was  well  tendered  by  the  sixth  plea,  and  that 
these  special  pleas  incumbered  the  record. 

The  real  issue  was  the  ownership  of  the  property,  and  a 
plea  that  properly  tendered  that  issue  Was  certainly  a  pro- 
per plea  by  itself,  and  if  good  alone,  the  fact  that  another 
good  plea  tendering  the  same  issue  was  filed,  would  not 
render  bad  the  first  plea. 

Counsel  admit  that  a  special  traverse,  in  replevin,  is  pro- 
per, and  that  these  three  pleas  are  special  traverses,  and  in 
that  respect  are  like  the  sixth  plea,  and  for  that  reason 
should  be  stricken  from  the  files.  As  we  have  seen,  the 
statute  allows  several  pleas,  and  the  motion  to  strike  them 
from  the  files  was  properly  overruled.  Sunt  v.  Chambers, 
21  N.  Y.  620  ;  Anderson  v.  Talcot,  1  Gil.  366  ;  Jioge?\s  v* 
Arnold^  12  Wend.  30 ;  Tke  Mount  Carbon  Coal  and  J2,  Jf. 
Co.  V.  Andrews,  53  111.  176;  Dayton  v.  Fry,  29  id.  626; 
Chandler  v.  Lincoln,  52  id.  74. 

The  third  error  assigned  is  the  overruling  the  motion  to 
suppress  the  deposition  of  R.  B.  Foster  and  C.  W.  Kelsey. 

First  Because  the  commissioner  who  took  the  deposition 
was  appointed  by  the  clerk  of  the  district  court."  It  was 
held  by  tliis  court,  in  Ford  v.  RookweU,  2  Col.,  that  such 
appointment  was  authorized  by  the  statute. 

Second.  That  the  plaintiff  had  no  proper  and  siiflacient 
notice  to  take  the  depositions.  Notice  was  given  that 
the  defendant  would  sue  out  a  dedimus  potestatum, 
directed  to  P.  C  Bush,  of  the  town  of  Elizabeth  town,  in 
the  county  of  Denton,  State  of  Texas,  as  commissioner  to 
take  the  depositions  of  R.  B.  Foster  and  C.  W.  Kelsey,  of 
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said  county  of  Denton.  The  commissioner  certifies  that 
the  depositions  were  taken  in  the  town  of  Elizabeth,  county 
of  Denton,  State  of  Texas. 

The  statute  provides  that  the  time  and  place  of  taking 
the  depositions  shall  be  fixed  by  the  officer  taking  the  same. 
It  does  not  require  that  the  place  where  the  deposition  will 
be  taken  shall  be  stated  in  the  notice.  The  notice  given 
fully  met  the  requirements  of  the  statute  ;  and  a  substantial 
compliance  in  all  that  is  necessary.  County  (tf  Greeii  v. 
Bledsoe,  12  IlL  267 ;  Curtn  v.  Martin,  20  id.  572.  The 
commissioner  is  directed  to  examine  R.  B.  Foster  and  C  W, 
Kelsey.  He  certifies  he  has  examined  tlie  persons  named 
as  witnesses,  and  each  for  himself  answers  that  lus  name  is 
R.  B.  Foster  and  C.  W.  Kelsey,  and  the  court  will  not  as- 
sume they  had  any  other  name.  The  stipulation  of  counsel, 
made  part  of  the  record  in  this  case,  shows  the  dedimu8U> 
be  under  the  seal  of  the  proper  court. 

It  is  not  necessary  that  the  issues  be  made  up  prior  to  the 
issuing  of  a  dedimus  and  taking  depositions.  All  that  is 
necessary  is,  tliat  the  cause  be  depending.  Rev.  Stat.,  p. 
311,  §  8. 

Sufficient  appears  to  show  that  the  depositions  were 
taken,  in  this  case,  and  with  reference  to  the  subject-matter 
of  the  suit.  RocJcford,  12,  L  and  St.  Lotus  H.  R.  Co,  v. 
Coppington,  66  111.  510  ;   Voice  v.  Lawrence,  4  McLean,  205. 

The  fifth  error  assigned  is  in  sustaining  an  objection  made 
to  the  questions  propounded  to  the  witness,  Lockhart  T. 
Glenn  :  "  Can  you  state  whether  that  property  described  in 
the  record  is  the  same  for  which  this  action  is  brought?" 

^'Do  you  know  whether  or  not  the  property  described  in 
the  record  is  the  same  for  which  this  action  is  brought  ?" 

What  record  is  referred  to  does  not  appear.  The  ques- 
tions are  not  leading,  but  immaterial  and  irrelevant,  and 
inasmuch  as  the  facts  sought  were  elicited  from  the  witness 
b}'^  other  questions,  the  plaintiffs  were  not  prejudiced  by  the 
ruling:  of  the  court. 

The  sixth  error  assigned  in  this  case  is  the  admitting  in 
evidence  certain  proceedings  in  attachment  in  suits  of  Johrh 
Vol.  m— 6 
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V.  Farwell  et  al.  and  J.  W,  Doane  et  al.  v.  Oliver  S.  Glenn 
and  litmus  E.  Taljyey.  This  evidence  tends  to  prove  a  special 
right  of  property  in  the  defendant,  by  showing  that  he  held 
it  under  the  writs  mentioned  in  his  third,  fourth  and  fifth 
pleas,  and  was  properly  admitted.  Dayton  v.  Fry^  29  111.  525. 

An  alias  writ  is  a  second  or  further  writ  which  is  issued 
after  the  first  writ  has  expired,  and  is  authorized  by  statute. 
Rev.  Stat.,  p.  63,  §  31  ;  p.  64,  §  35,  and  p.  601,  §  6. 

The  alias  writ  was  a  good  writ.  What  the  first  or  orig- 
inal writ  was  does  not  appear  in  the  record.  The  alias 
writ  was  properly  admitted  in  evidence. 

The  seventh  and  eighth  errors  assigned  are  to  the  refusal 
of  the  court  to  let  the  plaintifl^s  prove  a  conversation  be- 
tween the  coroner  and  the  defendant,  at  the  time  of  the  levy 
of  the  writ  of  replevin,  as  to  the  time  it  was  levied. 

If  off'ered  for  the  purpose  of  contradicting  the  officer's  re- 
turn, it  was  properly  rejected ;  and  if  for  any  other  purpose, 
it  was  not  material  or  relevant,  having  no  tendency  to  prove 
or  disprove  any  issue  in  the  case. 

The  ninth  assignment  of  error  relates  to  the  admission  in 
evidence  of  the  depositions  of  Foster,  Kelsey  and  Shipley, 
for  the  reason  that  such  testimony  contradicted  the  record 
already  in  evidence,  of  a  judgment  in  the  case  of  Doane 
et  ah  V.  Lockhart  T.  Olenn  and  George  0.  Talpey^  in- 
terpleaders. This  j  udgment  was  introduced  to  show  title  to 
the  property  in  the  plaintiff's  ;  and  the  objection  to  this  evi- 
dence is  based  upon  the  assumption  that  the  judgment  was 
in  full  force  and  effect. 

The  record  shows  that  at  the  time  the  judgment  was  of- 
fered in  evidence,  the  jDlaintiff^s  in  that  suit  had  sued  out  a 
writ  of  error  to  the  supreme  court  of  the  United  States,  and 
had  given  bond  and  security  as  required  by  law,  to  make 
the  writ  of  error  operate  as  a  supersedeas.  That  such  pro- 
ceedings had  the  effect  of  staying  execution  upon  the  judg- 
ment, or  the  right  to  bring  action  upon  the  judgment,  is 
conceded  by  counsel  in  argument ;  but  that  for  all  other 
purposes  the  judgment  is  operative. 
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The  object  of  a  writ  of  error  is  to  review  and  correct  an 
error  of  law,  and  it  is  no  bar  to  further  proceedings,  unless 
bond  and  security  is  given ;  when  that  is  done  the  writ  ope- 
rates as  a  supersedeas ;  the  party  cannot  afterward  proceed 
to  execute  his  judgment  until  the  appellate  court  has  ren- 
dered its  judgment  thereon.  The  judgment  of  the  court 
below  in  the  meantime  is  suspended ;  and  a  suspended  or  in- 
operative j  udgraent  is  not  evidence  of  title.  It  is  suspended 
for  all  purposes  until  affirmed  or  reversed  by  the  supreme 
court.    If  affirmed,  it  is  binding ;  if  reversed,  it  is  a  nullity. 

We  are  aware  there  are  decisions  at  variance  with  this 
opinion,  but  it  is  fully  sustained  by  authority  and  reason. 
Woodbury  v.  Bowen^  13  Cal.  634 ;  McGarrahan  v.  Maxwell^ 
28  id.  91;  Thornton  v.  MaUoney^  24  id.  669;  Byrne  et 
ah  V.  Pr other ^  14  La.  663  ;  Turnbull  v.  Cureton^  9  Martin 
(O.  S.),  37,  68 ;  United  States  v.  PacJieco,  20  H.  263 ;  Am- 
brose V.  Weed^  11  111.  488-491 ;  Helmer  v.  Boone,  6  J.  J. 
Marsh.  353,  356 ;  Hayes  v.  Ordway,  52  N.  H.  284 ;  Taylor  v. 
Shew,  39  Cal.  536 ;  Sherman  v.  Dilley,  3  Nev.  21 ;  Oriffith 
V.  Seymour,  15  Iowa,  33;  Campbell  v.  Howard,  5  Mass.  376. 

The  judgment  being  suspended  was  not  evidence  of  title 
in  the  plaintiffs.     The  depositions  were  properly  admitted. 

The  judgment  not  being  evidence  of  title  in  the  plaintiffs, 
the  instruction  of  the  court,  that  if  the  judgment  obtained 
by  the  plaintiffs  in  tlie  interplea  is  pending  on  error,  operat- 
ing as  a  supersedeas,  then  such  judgment  is  no  longer  evi- 
dence of  any  right  in  the  plaintiffs,  was  correct. 

As  the  plaintiffs  were  in  no  way  prejudiced  by  the  intro- 
duction in  evidence  of  the  order  of  the  court  staying  tlie 
proceedings  in  the  cause  after  judgment,  we  express  no 
opinion  upon  the  legality  of  this  order. 

The  gist  of  this  action  is  the  traverse  of  the  property  of 
the  plaintiffs,  and  it  devolved  upon  them  to  show  a  title  to 
the  property  in  themselves. 

The  court  was  right  in  giving  the  instructions  that  it  did, 
and  in  refusing  those  asked  by  the  plaintiffs. 

The  judgment  is.  Affirmed. 
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Brazee,  J.,  dissenting.  The  following  facts  are  disclosed 
by  the  record. 

On  the  14th  day  of  December,  1870,  John  W.  Doane, 
Patrick  J.  Towle  and  John  Boper  sued  out  an  attachment 
against  the  property  of  Oliver  S.  Glenn  and  Rufus  B. 
Talpey,  which  was  levied  upon  the  property,  and  served 
personally  on  one  defendant  on  the  14th  of  December,  1870, 
and  on  the  other,  the  28th  day  of  July,  A.  D.  1871.  At 
some  time,  but  when  does  not  appear,  Lockhart  T.  Glenn 
and  George  O.  Talpey  filed  their  interplea  in  that  suit, 
averring  the  writ  by  which  the  property  in  question  had 
been  taken,  and  averring  that  they  were  and  had  been  the 
owners  of  that  property  from  May  27th,  1870,  and  were  en- 
titled to  the  possession  thereof;  that  it  was  unlawfully  de- 
tained by  J  L.  Brush,  as  sheriff,  and  praying  that  the  prop- 
erty be  adjudged  to  them.  To  this  interplea  the  plaintiffs 
in  the  suit,  at  the  December  term,  1870,  plead  that  the  prop- 
erty ''levied  upon  by  virtue  of  said  writ  of  attachment  * 
*  *  and  described  in  the  interplea  was  not  the  property 
of  Lockhart  T.  Glenn  and  George  O.  Talpey  at,*'  etc.,  and 
they  were  not  entitled  to  the  possession,  etc. 

On  the  22d  day  of  July,  1871,  at  the  trial  of  the  attach- 
ment suit,  the  jury  found  a  verdict  for  the  interpleaders. 
On  the*27th  of  July,  after  a  motion  for  41  new  trial  had  been 
denied,  judgment  was  rendered,  ''  that  the  property  taken 
by  virtue  of  the  writ  of  attachment  in  this  cause  be  deliv- 
ered to  the  said  Lockhart  T.  Glenn  and  George  O.  Talpej^, 
and  that  a  writ  of  reforno  habendo  be  awarded."  On  the 
25th  day  of  August,  1871,  a  notice  of  this  judgment  was 
served  on  Jared  L.  Brush,  the  sheriff,  who  was  in  possess- 
ion of  the  property  and  is  the  defendant  at  bar,  and  the 
property  was  demanded  of  him  by  the  interpleaders,  who 
are  the  plaintiffs  at  bar,  and  was  not  delivered  ;  at  this  time 
the  plaintiffs'  alleged  cause  of  action,  upon  such  demand 
and  refusal,  had  its  inception,  and  on  the  same  day  the 
writ  of  replevin  herein  issued  at  the  suit  of  Lockhart  T. 
Glenn  and  George   O,  Talpey,  against  Jared  L.  Brush, 
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sheriff,  to  oauae  the  property  in  question  to  be  delivered  to 
them.  Tliis  writ  was  served  on  Brush  the  28th  day  of 
August. 

la  his  fifth  plea  Brush  seeks  to  justify  his  detention  of 
the  property  under  a  writ  of  attachment  sued  out  by  John 
V.  Farwell  &  Co.,  against  the  property  of  Oliver  S.  Glenn 
and  Rufus  E.  Talpey,  on  the  29th  day  of  August,  1871,  and 
levied  on  the  property  in  question  on  that  day* 

This  he  cannot  do,  because  the  Farwell  writ  had  not  been 
issued  at  the  time  of  the  demand  of  the  property  of  him  on 
the  25th,  nor  when  that  writ  was  served  personally  on  him, 
the  28th.  It  is  clear  that  the  Farwell  writ  is  plead  in  bar 
of  the  original  detention  at  a  point  of  time  when  it  had  no 
existence.  Under  this  state  of  pleading,  the  Farwell  writ 
cuts  no  figure,  because  the  rights  of  the  parties  under  the 
pleas  must  be  adjusted  according  to  their  respective  inter- 
ests in  the  r&ni  when  the  plaintiffs'  alleged  cause  of  action 
arose.  The  Farwell  writ  not  being,  in  existence  then,  can- 
not legitimately  affect  the  rights  of  the  parties  then ;  it  was, 
therefore,  improperly  received  in  evidence  after  objection  ; 
it  may,  for  aught  I  can  see,  have  influenced  the  verdict ;  at 
any  rate  it  is  not  clear  that  it  did  not  influence  the  verdict 
to  the  plaintiffs'  prejudice.  I  think  error  well  assigned  in 
respect  to  its  admission. 

It  remains  to  be  considered  whether  Brush  can  justify 
the  detention  of  the  property,  by  virtue  of  the  attachment 
in  the  Doane  suit  referred  to.  AVe  have  seen  that  judg- 
ment had  gone  in  favor  of  tlie  interpleaders  in  that  suit, 
who  are  the  plaiAtiffs  at  bar,  and  they  base  their  claim  to 
the  property  in  this  case  upon  the  judgment  in  that.  It 
is  claimed  that  Brush,  the  sheriff,  was  not  a  party  to  the 
Doane  suit,  and  therefore  was  not  bound  by  the  judgment 
in  it  By  reference  to  his  third  and  fourth  pleas  it  will  be 
seen  that  he  justifies  the  detention  of  the  property  under 
the  attachment  in  that  suit,  and  avers  that  he  held  it  to 
abide  the  judgment  in  that  suit.  According  to  his  own 
pleas,  he  is  bound  by  that  judgnvent    As  the  mere  custo- 
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dian  of  the  property  after  Doane  &  Co.  failed  to  establish 
their  right  to  it,  and  the  property  had  been  adjudged  to 
the  plaintiffs  herein,  there  is  no  hardship  in  holding  him  to 
his  plea,  that  he  is  bound  by  the  judgment  for  the  return  of 
the  property,  unless,  by  the  subsequent  proceedings  in  that 
case,  he  can  justify  the  detention. 

After  the  judgment,  by  the  order  of  the  court  in  that 
case,  Doane  &  Co.  were  given  thirty  days  to  procure  a  writ 
of  error  and  supersedeas,  and  it  was  ordered  "  that  all  pro- 
ceedings upon  the  said  judgment  *  *  *  be  stayed  dur- 
ing the  said  thirty  days."  I  assume  this  order  was  made 
the  day  the  judgment  was  given,  in  the  absence  of  any 
thing  showing  when  it  was  made.  It  is  claimed  the  court 
had  no  power  by  order  to  suspend  its  judgment.  The 
question  arising  upon  this  claim  is  important.  There  is  no 
statute  of  Colorado  authorizing  the  practice.  Has  the  court 
at  common  law  this  inherent  power?  At  common  law 
the  mode  of  suspending  the  execution  of  a  judgment  was 
by  a  writ  of  supersedeas.  It  is  true  that  a  court  of  record 
at  common  law  has  control  over  its  judgments  during  the 
term  at  which  they  are  granted,  but  it  will  be  seen  that  this 
power  exists  for  certain  purposes,  viz.:  correcting  the  judg- 
ment in  respect  to  clerical  errors,  and  in  some  cases,  to 
alter,  revise  or  revoke  it ;  but  in  such  case  it  must  be  made 
to  appear  that  the  entry,  as  made,  does  not  conform  to  the 
intention  of  the  court  when  it  was  ordered.  A  judgment 
may  be  vacated  for  irregularity,  or  because  it  is  a  nullity  ; 
and  a  judgment  by  default  regularly  takei^  proper  in  form, 
under  certain  circumstances  may  be  set  aside  to  let  in  a 
meritorious  defense  at  the  term  at  which  it  is  rendered, 
upon  proper  showing.  This  I  believe  to  be  the  extent  to 
which  the  control  of  a  court  over  its  judgments,  independ- 
ent of  statutes,  has  ever  gone.  I  have  not  been  cited  to 
any  case,  nor  have  I  found  one,  where  a  court  of  record 
having  jurisdiction  after  the  regular  course  of  procedure, 
after  the  hearing  and  deliberations  had  thereon,  has  given 
judgment  proper  in  form,  in  conformity  with  the  intention. 
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and  then  stayed  proceedings  upon  that  judgment,  except 
in  pui-snance  of  some  statutory  authority.  It  would  seem 
that  a  court  stultifies  itself,  when  in  one  breath  it  gives 
judgment  for  the  rem,  and  at  the  same  time  by  its  arbi- 
trary mandate*  says  this  judgment  sliall  not  at  present  be 
executed  against  the  wrong-doer,  who  holds  the  thing  in 
violation  of  the  owner's  right.  There  would  be  manifest  in- 
jastice,  it  seems  to  me,  in  thus  depriving  tlie  owner  of  his 
property,  in  the  interest,  or  for  the  convenience  of  an  ad- 
judged tortious  possessor,  without  any  security  whatever 
that  the  rem^  or  its  value,  should  at  any  time  be  forthcom- 
ing. During  the  stay  the  property  miglit  be  removed  by  the 
wrong-doer  beyond  the  jurisdiction,  and  the  rightful  owner 
be  thereby  deprived  of  his  property,  and  justice  be  defeated. 
An  interpleader  in  an  attachment  suit,  having  judgment 
in  his  favor,  would  be  without  any  adequate  remedy,  the 
bond  in  such  case  only  running  to  the  benefit  of  the  origi- 
nal defendant.  If  a  court  may  thus  suspend  its  judgment 
for  thirty  days,  it  may  for  a  longer  time,  and  in  fact  indefi- 
nitely postpone  its  execution.  It  will  hardly  be  contended 
that  the  court  had  the  right  to  incorporate  the  stay  con- 
tained in  this  order  in  its  judgment,  how  then  can  it  be 
maintained  that  it  had  authority,  after  judgment,  to  make  the 
order  suspending  it.  It  is  my  opinion  that  the  court  had  no 
power  to  make  the  order  for  a  stay  of  proceedings  on  the 
judgment  If  it  was  without  authority  to  make  such  order, 
the  order  was  void.  What  is  said  of  a  void  judgment  may  be 
said  with  equal  propriety  of  a  void  order.  By  it  no  rights 
are  divested  ;  from  it  no  rights  can  be  obtained.  It  neither 
binds  nor  bars  any  right  of  property.  This  order  purported 
to  be  in  force  when  the  plaintiflFs'  cause  of  action  herein  is 
claimed  to  have  arisen  —  the  25th  of  August,  1871  —  when 
the  property  was  demanded  ;  being  admitted  in  evidence, 
the  jury  had  a  right  to  infer  that  it  was  then  in  fcn-ce,  and 
that,  by  force  of  the  order,  the  plaintiffs  then  had  no  right 
to  the  possession  of  the  property,  and  therefore  no  right  to 
recover  the  possession  in  this  action. 
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The  order,  if  void,  was  erroneously  admitted  in  evidence ; 
may  have  prejadiced  the  plaintiffs'  case,  and  naturally 
tended  to  the  plaintiffs'  prejudice. 

It  is  to  be  determined  whether  the  judgment  of  the  dis- 
trict court  was  superseded  by  the  writ  of  error  to  that  court. 
It  is  claimed  that  this  judgment  was  superseded  by  an  or- 
der upon  the  exceptions  that  the  writ  might  operate  as  a 
supersedeas.  This  order  was  not  put  in  evidence,  and  there 
is  no  evidence  of  the  order,  nor  of  its  contents,  except  in- 
ference  from  the  memorandum  of  the  clerk  indorsed  on  the 
writ,  and  it  might,  therefore,  be  held  that  there  is  no  evi- 
dence of  any  order  having  been  made  by  the  judge  upon 
the  exceptions  that  the  writ  might  operate  as  a  supersedeas. 
Considering,  however,  that  this  order  was  made,  in  proper 
form  and  substance,  still  the  case  is  barren  of  any  proof 
that  the  writ  of  error  operated  as  a  supersedeas.  Some- 
thing more  than  the  order  of  the  judge  upon  the  bill  of  ex- 
ceptions was  necessary  to  effectuate  the  supersedeas,  to  wit: 
a  bond. 

Section  48  of  th$  Practice  Act  provides  that  "  no  writ  of  er- 
ror shall  operate  as  a  supersedeas,  unless  the  supreme  court, 
or,  if  application  be  made  therefor  in  vacation,  some  justice 
of  the  supreme  courts  *  *  shall  order  such  writ  of  error 
to  be  made  a  supersedeas  ;  nor  until  the  party  applying  for 
such  writ  shall  file  a  bond  in  the  office  of  the  clerk  of  the 
supreme  court,"  etc.  Now,  it  does  not  appear  in  evidence 
that  any  such  bond  was  filed.  Without  it,  under  our  stat- 
ute, a  supersedeas  did  not  go  with  the  writ  of  error.  The 
memorandum  of  the  clerk  does  not  recite  the  filing  of  a 
bond.  I  do  not  believe  the  court  can  legitimately  infer  from 
the  memorandum  that  the  bond  was  filed.  I  do  not  feel  at 
liberty  by  inference  to  interpolate  in  the  clerk's  memoran* 
dum  a  statement  of  the  fact  of  the  filing  of  the  bond.  That 
such  inferences  cannot  be  invoked  to  support  like  ministe- 
rial acts  of  a  sheriff  by  supplying  by  induction  omissions 
in  his  return  is  well  settled.  The  proper  evidence  of  the 
filing  of  the  bond,  without  which  no  supersedeas  can  go 
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with  a  writ  of  error  under  our  statute,  is  the  bond  itself 
with  the  file  mark  of  the  clerk  indorsed,  or  a  certified  copy 
tJiereof.  My  conclusion  is,  that  the  execution  of  the  judg- 
ment of  the  district  court  was  not,  so  far  as  the  evidence 
sliows,  superseded. 

On  the  26th  day  of  March,  1873,  a  writ  of  error  to  the  su- 
preme court  issued  to  remove  its  record  and  judgment  in 
the  Doane  case  into  the  supreme  court  of  the  United  States. 
On  the  6th  day  of  November,  1873,  the  cause  at  bar  was 
tried  and  judgment  rendered.  On  the  trial,  the  court,  among 
other  things,  instructed  the  jury : 

"  If  J.  W.  Doane  &  Co.  have  prosecuted  a  writ  of  error  to 
the  supreme  court  of  the  United  States  to  reverse  the  judg- 
ment which  was  given  in  favor  of  the  plaintiffs  as  their  in- 
terpleaders in  the  attachment  suit,  and  liave  given  a  bond  to 
prosecute  such  writ  of  error,  the  alleged  tmnscript  of 
which  was  read  in  evidence,  then  such  judgment  \&  no  longer 
evidence  of  any  right  in  the  plaintiffs,  and  you  are  to  cast 
the  same  out  of  your  consideration." 

This  instruction  was  erroneous  in  any  view  I  can  take  of 
the  case.  The  writ  of  error  to  the  supreme  court  of  Colo- 
rado and  the  bond  did  not  operate  as  a  supersedeas  under 
\he  statute,  for  the  i^eason  that  there  was  not  a  scintilla  of 
proof  to  b\iow  that  the  writ  of  error  had  been  served  as  pro- 
vided in  the  23d  section  of  the  Judiciary  Act  of  1789,  which 
was  in  force  when  this  instruction  was  given.  The  last 
clause  of  section  22  of  that  act  says  that  every  justice  sign- 
ing a  citation  on  any  writ  of  error  shall  take  good  and  suf- 
cient  security  that  the  plaintiff  in  error  shall  prosecute  his 
writ  to  effect,  etc.    Section  23,  referred  to,  enacts : 

*'  That  a  writ  of  error,  as  aforesaid,  shall  te  a  supersedeas 
and  stay  executions  in  cases  only  where  the  writ  of  error  is 
served  by  a  copy  tfiereqf  being  lodged  for  the  ad.verse  party 
in  the  cleric*  s  office^  where  the  record  remains,  within  ten 
days,  Sundays  exclusive,  after  rendering  the  judgment  or 
passing  the  decree  complained  of." 

There  is  no  evidence  that  the  copy  of  the  writ  was  ever 

Vol.  m  — 0 


Digitized  by 


Google 


42  Glenn  v.  Brush,  |Feb.  T., 

lodged  with  the  clerk  within  the  ten  days.  The  gist  of  this 
instruction  to  the  jury  was,  that  if  the  bond  had  been  given 
and  the  writ  had  issued,  the  judgment  was  thereby  super- 
seded. Such  is  not  the  law,  and  the  instruction  was  there- 
fore erroneous.  This  instruction  assumed  that  there  was 
evidence  from  which  the  jury  might  infer  that  the  judgment 
had  been  superseded.  Thv3  evidence  did  not  warrant  any 
such  inference.  This  instruction  was  excepted  to  by  the 
plaintiffs  in  error ;  it  is  assigned  for  error,  and  insisted  on  at 
the  argument,  though  for  another  reason.  I  think  this  error 
well  assigned. 

In  the  course  of  the  proceeding  in  the  case  at  bar,  a  mo- 
tion was  made  to  suppress  the  depositions  of  R.  B.  Poster 
and  C.  W.  Kelsey,  which  had  been  taken  on  commission  in 
Texas.  One  ground  of  the  motion  was  based  on  the  con- 
tradictory character  of  the  commissioner's  return,  which  in 
its  caption  showed  that  the  witnesses  were  sworn  in  the  case 
at  bar,  and  in  the  certificate  at  the  end  of  the  report,  showed 
they  were  sworn  in  some  other  action.  It  is  not  probable 
they  were  sworn  in  two  actions.  It  is  impossible  to  say 
from  the  report  of  the  commissioner  in  which  action  they 
were  sworn.  I  cannot  determine  from  this  contradictory  re- 
port that  the  examination  of  these  witnesses  were  taken  ac- 
cording to  the  provisions  of  the  statute  of  this  most  material 
matter  of  the  administration  of  the  oath  to  them.  Until  that 
appeared  so  that  it  could  be  judicially  determined,  these 
depositions  were  not  competent  evidence  in  my  opinion. 
The  motion  to  suppress,  I  think,  should  have  been  granted, 
instead  of  overruled,  for  this  reason ;  and  the  defendant's 
objection  at  the  trial  to  their  being  received  in  evidence 
should  have  been  sustained,  instead  of  being  overruled,  for 
the  same  reason. 

The  judgment,  in  my  opinion,  should  be  reversed. 


Note. — ^The  plaintiff  in  error  filed  a  motion  for  a  rehearing  in  the  above 
cause,  upon  the  following  grounds  : 

First.  The  court  holds  the  attachment  writs  offered  in  evidence  were 
properly  admitted,  because  they  tended  to  prove  «  special  property  In  the 
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defendftnt^  while  it  does  not  appear  by  the  reoord  that  the  defendant  pleaded 
propartj  in  himself.  Second,  The  coart  hol^a  the  motion  to  strike  out  the 
third,  fourth  and  fifth  pleas  properlj  overruled,  because  they  tendered  the 
same  issaes  as  the  sixth  plea.  While  oar  objection  to  those  pleas  goes  not 
only  to  the  moition  to  strike  oat,  bat  also  to  the  admission  of  evidence  under 
them,  the  evidence  admitted  did  not  tend  to  prove  the  issue  tendered  by 
these  pleas.  Third.  That  the  court  has  misconceived  the  effect  of  these  pleas, 
and  that  the  authorities  cited  by  the  court  do  not  militate  against  the  position 
assamed  by  the  plaintiff  Fourth.  The  oonrt  erra  in  saying  that  the  plaintiff 
ooBcedes  the  same  evidence  may  be  given  onder  the  sixth  as  was  given  under 
the  third,  fourth  and  fifth  pleas.  The  plaintiff"  contended  and  still  insists 
that  the  evidence  in  the  matters  of  justification  were  not  admissible  under  any 
of  the  pleas  in  the  record.  Fifth.  The  court  errs  in  affirming  the  ruling  of 
the  court  below  in  its  instruction  to  cast  the  judgment  in  the  interplea  out  of 
the  consideration  of  the  jary.  Because  the  record  shows  the  admission  of 
the  judgment  without  objection,  that  there  was  no  motion -to  strike  it  out,  and 
the  plaintiff  was  not  given  an  opportunity  to  produce  other  proof ;  because 
the  exclusion  of  the  judgment  was  not  effected  until  after  the  case  had  been 
argued  and  sabmitted  to  the  jury,  and  the  plaintiff*  may  not  be  charged  with 
laches  when  supported  by  authority.  Sixth.  Because  this  court  erred  in 
treatixig  the  third,  fourth  and  fifth  pleas  as  pleas  of  justification,  and  in  order 
to  make  the  defenses  operative,  the  defendant  must  have  shown  a  debt  from 
the  defendants  to  the  plaintiffs  in  the  attachment  suits,  whereas  the  court 
held  and  instructed  the  jury  that  no  debt  was  necessary  to  be  proved.  Sene^vth. 
This  court  erred  in  treating  the  writ  of  error  purporting  to  issue  from  the 
supreme  court  of  the  United  States  to  this  court  upon  the  judgment  of  the 
interplea  as  relevant  and  material  under  the  issues  joined,  whereas  if  this  was 
any  defense,  it  arose  after  the  commencement  of  the  above  entitled  cause,  and 
should  have  been  so  pleaded. 

Motion  for  rehearing  denied. 
_  Gnmre  Bomd  oir  Afpbai.  ScsnsinM  Judqmjbnt  for  all  purposes  peodlng  the  appeals 


Tiffany  et  ^.,  Assignees,  etc.,  v.  Morrison. 

If  a  deputy  collector  of  internal  revenue,  within  four  months  next  befors  his 
bankruptcy,  pay  over  to  his  principal  money  received  by  him  on  behalf  of 
the  United  States,  such  payment  is  not  an  unlawful  preference  under 
the  Bankrupt  Act.    (R,  S.  U,  S.,  §  5128.) 

Error  to  the  District  Oourt  of  Oilpin  County. 

The  defendant  Morrison  was  United  States  revenae  col- 
lector for  Colorado,  Nathaniel  Young  was  his  deputy  for 
the  district  embracing  Gilpin  and  Clear  Creek  counties.  On 
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the  17th  of  June,  1872,  young,  who  was  doing  business  as 
a  banker  in  Gilpin  county,  became  insolvent,  and  among 
others  was  owing  the  defendant  Morrison  moneys  received 
in  the  line  of  his  duty  as  deputy  collector.  The  plaintiffs 
alleged  that  the  defendant  was  informed  of  Young's  insolv- 
ency and  contemplated  bankruptcy  ;  that  on  the  25th  day 
of  June,  1872,  and  at  other  times  between  that  date  and  the 
20th  day  of  December,  1872,  Young,  for  tlie  purpose  of 
giving  a  preference  to  the  defendant,  paid  to  him  divers 
sums  of  money  ;  that  on  the  20th  of  December,  1872, 
Young  was  adjudged  a  bankrupt;  that  on  the  12th  of 
February,  1873,  the  plaintiffs,  Tiffany  and  Van  Deren,  were 
chosen  assignees ;  that  the  choice  was  approved ;  and  that  on 
the  20th  of  February,  1873,  the  estate  of  Young  was  duly- 
assigned  to  them  as  it  stood  on  June  17th,  1872,  except  such 
property  as  was  exempt  by  law.  The  plaintiffs,  as  sudh  as- 
signees, on  the  23d  day  of  April,  1874,  brought  an  action 
in  assumpsit  in  the  district  court  of  Gilpin  county  against 
Morrison,  to  recover  the  moneys  alleged  to  have  been  paid 
him  by  Young  after  the  17th  of  June,  1872,  and  within  four 
months  of  the  adjudication  in  bankruptcy. 

The  declaration  consisted  of  a  special  count  formally 
setting  out  the  foregoing  facts,  to  which  was  added  the 
common  counts.  The  defendant  pleaded  the  general  issue, 
the  cause  was  tried  by  the  court,  and  the  finding  and  judg- 
ment of  the  court  was  for  the  defendant,  with  costs.  To 
reverse  this  judgment  the  plaintiffs  sued  out  this  writ  of 
error. 

Mr.  L.  C.  Rockwell,  and  Mr.  Clintok  Reeb,  for  plain- 
tiffs in  error. 

Messrs.  Sayre,  Wright  &  Butler,  for  defendant  in 
error. 

Hallett,  C.  J.  Collectors  of  revenue  have  authority  by 
law  to  appoint  deputies  as  they  shall  think  proper,  and  to 
revoke  such  appointments.     Security  may  be  taken  from 
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the  persons  bo  appointed  to  eecicire  a  foithful  discbarge  of 
duty,  and  the  collector  is  responsible  ioc  their  conduct  ia 
office. 

Within  their  districts  such  deputies  have  the  same  au- 
thority to  collect  taxes  as  the  collector  himself,  and  when 
the  collector  is  unable  to  act,  or  there  is  a  vacancy  in  the 
office,  his  duties  may  be  performed  by  one  of  them.  R.  S. 
U.  S.,  p.  606,  I'dU^etsea. 

Whether  a  deputy  collector  is  regarded  as  an  officer  of 
the  government,  or  as  the  agent  of  the  collector  merely,  all 
must  agree  that  mo.ney  received  by  him  in  virtue  of  his  ap- 
pointment b^ongs  to  the  government. 

To  protect  himself  from  liability,  the  collector  has  a 
remedy  against  his  subordinates,  but  the  money  collected 
is  in  fact  and  in  law  due  to  the  government  from  the  tax 
payer,  and  the  deputy  collector  and  his  principal  as  well, 
are  agents  of  the  government  to  receive  it.  If,  after  receiv- 
ing money  on  behalf  of  the  government,  a  deputy  collector 
converts  it  to  his  own  use,  it  is  plain  that  the  government 
may  hold  him  directly  responsible  in  an  action  for  money 
had  and  received,  although  it  has  another  remedy  against 
his  principal. 

The  circumstance  that  the  collector  is  liable  for  money 
received  by  his  deputies  cannot  affect  the  right  of  .the 
government  to  recover  its  own  from  one  who  .unlawfully 
withholds  it. 

If,  then,  the  bankrupt  as  deputy  to  defendant,  collected 
taxes  due  to  the  United  States,  and  afterward  converted 
the  same  money  to  his  own  use,  in  respect  to  that  money 
he  was  indebted  to  the  government. 

Ic  may  be  conceded  that  after  the  conversion  took  place 
the  ba  kri'pt  did  not  occupy  the  position  of  a  trustee  in 
chaj^c  o;  specific  property,  but  he  was  nevertheless  a 
debtor  to  the  government  for  the  money  which  he  had  re- 
ceived as  its  agent  The  collector  was  authorized  to  receive 
such  money  on  behalf  of  the  government,  and  payment  to 
him  exonerated  the  bankrupt. 


Digitized  by 


Google 


46  Tiffany  et  al.,  etc.,  v.  Mobsison.        [Feb.  T., 

The  case  presented  is  of  payment  to  the  government  of 
money  due  from  an  insolvent  debtor  within  four  months  be- 
fore the  filing  of  a  petition  in  bankruptcy  against  the  latter, 
the  agent  of  the  government  who  received  the  money  having 
reasonable  cause  to  believe  that  such  debtor  was  insolvent 

Assuming  that  such  payment  was  made  with  a  view  to 
give  a  preference  to  the  government,  we  are  now  to  con- 
sider whether  such  payment  was  void  under  the  35th  section 
of  the  Bankrupt  Act.  Upon  this  point  it  is  to  be  observed 
that  the  act  forbids  only  such  preferences  as  are  given  to  a 
creditor  or  person  having  a  claim  against  the  bankrupt, 
and  it  has  been  recently  decided  by  the  supreme  court  that 
the  government  is  not  included  in  the  term  ^'creditor,"  as 
used  in  the  act.     U.  S.  v.  Herron,  20  Wall.  251. 

The  question  presented  in  that  case  was,  whether  a  debt 
due  the  United  States  was  discharged  by  proceedings  in 
bankruptcy,  and  after  reviewing  the  act  at  length,  the  con- 
clusion was  reached  that  it  Was  not  in  any  way  applicable  to 
the  government,  except  the  28th  section,  which  regulates  the 
order  of  paying  debts  due  from  the  estate.  The  word  "per- 
son," which  is  found  in  the  36th  section,  was  obviously  in- 
serted to  describe  those  who,  not  being  creditors  of  the 
bankrupt,  had  assumed  some  liability  for  him,  and  does  not 
enlarge  the  meaning  of  the  term  ''creditor.'' 

In  this  view  of  the  law  it  is  clear  that  a  preference  given 
to  the  government  by  the  bankrupt  was  not  prohibited  by 
the  35th  section  of  the  act,  because  it  was  not  given  to  a 
"creditor  or  person  having  a  claim  against  him,"  within 
the  meaning  of  that  section. 

Payments  to  the  government,  although  with  intent  to 
give  a  preference,  are  not  forbidden  by  the  act,  and  therefore 
they  cannot  be  avoided  by  its  provisions. 

This  reasoning  is  equally  applicable  to  the  39th  section 
which  is  to  be  read  in  connection  with  the  85th.  Other 
considerations  support  the  judgment  given  in  the  court  be- 
low, but  it  is  not  necessary  to  refer  to  them. 

The  judgment  is  affirmed  with  costs.  AffhrmecU 
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Londoner  et  al.  v.  Stewart. 

1.  In  an  action  to  recover  money  received  bj  defendants  for  plaintiff  under  a 
written  contract  between  the  plaintiff  and  a  third  party,  such  writing  is 
material  and  competent  evidence  to  show  the  amount  of  money  so  received 
by  defendants,  and  the  way  in  which  it  became  due. 

8.  Bat  if  the  contract  is  in  any  way  defeetive,  defendants  cannot  rely  upop 
such  defects. 

8.  The  circumstance  that  a  writing  is  without  the  jurisdiction  is  not  of  itself 
Buificient  to  support  secondary  evidence  of  its  contents ;  some  effort  should . 
be  made  to  obtain  the  writing  before  parol  evidence  of  its  contents  is 
offered. 

Appeal  from  the  District  Court  of  Arapahoe  County 

The  plaintiff  had  judgment,  for  the  reversal  of  which  this 
appeal  is  prosecuted.  The  questions  discussed  are  upon 
the  admission  of  certain  evidence,  which  is  sufficiently 
stated  in  the  opinion  of  the  court. 

Messrs.  Miller,  Beck  &  Clotjoh,  for  appellants. 

Mr.  Thomas  M.  Patterson,  and  Mr.  Charles  S.  Thomas, 
for  appellee. 

Hallett,  C.  J.  It  appears  that  Stewart,  plaintiff  below, 
contracted  with  the  Kansas  Pacific  Railway  Company  to 
deliver  to  the  latter  60,000  ties  at  the  rate  of  forty-eight 
cents  per  tie,  the  same  to  be  paid  for  as  they  should  be  de- 
livered in  lots  of  6,000.  Under  this  contract  part  of  the 
ties  were  delivered  to  the  railway  company,  and  defendants 
(plaintiffs  in  error),  acting  under  written  authority  from 
Stewart,  collected  the  money,  which,  became  due  there- 
for. 

This  action  was  brought  to  recover  the  amount  so  col- 
lected. At  the  trial  plaintiff  offered  the  contract  between 
ih»  railway  company  and  himself,  under  which  the  ties  were 
delivered,  and  which  appeared  to  have  been  signed  by  a 
superintendent  of  division,  in  the  name  of  the  company. 
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Defendants  objected  that  it  was  not  material  to  the  issue, 
and  that  the  authority  of  the  superintendent  to  sign  for  the 
company  was  not  shown. 

Upon  this,  it  is  sufficient  to  say  that  the  contract  wa€ 
the  basis  of  the  dealings  between  the  parties,  and  ^^ag 
necessary  to  explain  them.  It  would  be  difficult  to  under, 
stand  the  transaction  between  the  parties  without  referring 
to  this  contract,  and  if  it  was  defective  in  any  particular,  de- 
fendants could  not  rely  upon  such  defects  in  this  action. 

It  was  introduced  for  the  purpose  of  showing  how  money 
became  due  to  plaintiffs  from  the  railway  company,  and  tlui 
amount  thereT)f.  And  if  defendants  received  money  from 
the  company  according  to  its  terms,  it  is  not  material  in  this 
action  to  inquire  whether  it  was  properly  signed. . 

Secondary  evidence  of  the  contents  of  the  power  of  attor- 
ney under  which  defendants  collected  the  money  was  of- 
fered and  received,  and  it  is  contended  that  proper  founda- 
tion therefor  was  not  laid.  Notice  to  produce  the  author- 
ity was  served  on  defendants'  attorneys  the  day  befoi-e 
the  trial,  in  answer  to  which  defendant  Wolf  Londoner,  to 
whom  the  writing  was  delivered  by  plaintiff,  testified  that 
it  was  to  be,  and  in  fact  was  delivered  to  the  railway  com- 
pany in  November,  1872 ;  that. he  handed  it  to  one  Lyman, 
who,  it  seems,  was  an  agent  of  the  company,  and  the  latter 
sent  it  to  St.  Louis ;  that  the  witness  had  not  at  any  time 
seen  the  instrument  since  he  so  delivered  it  to  Lyman. 

Mr.  Thomas,  for  plaintiff,  deposed  that  in  December,  1873, 
he  demanded  the  same  writing  of  defendant  Wolf  Lon- 
doner, and  that  he,  the  defendant,  then  declared  that  he  had 
delivered  the  same  to  one  Stout,  upon  an  order  from  the 
plaintiff,  a  few  days  previously. 

Upon  this  evidence  it  is  clear  that  defendants  were  not  in 
possession  of  the  power  of  attorney  at  the  time  of  trial, 
nor  for  a  considerable  time  before  the  trial,  and  -that 
plaintiff  was  -aware  of  that  fact.  The  witnesses  agree 
upon  that  point,  and  the  plaintiff  afterward  additionaily 
proved  it  by  the  testimony  of  Mr.  Fisher,  who  was  in  charge 
of  the  railway  company's  affairs  at  the  time  of  these  trano- 
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actions.  According  to  Mr.  Fisher,  plaintiff  and  defendant 
Wolf  Londoner  approached  him  soon  after  the  contract 
for  ties  was  made,  and  desired  to  make  an  arrangement  by 
which  Londoner  could  draw  pay  for  the  ties ;  tlie  witness 
informed  them  that  it  was  necessary  for  them  to  execute  a 
power  of  attorney  to  be  filed  with  the  agent  of  the  company. 

In  the  ordinary  course  of  business,  an  attorney  in  fact 
will  retain  the  letter  by  which  he  is  authorized  to  act,  but 
here  it  seems  to  hare  been  understood  that  it  should  be  de- 
livered to  the  railway  company. 

Whether  it  was  in  fact  so  delivered,  or  was  retained  by 
defendants  until  demanded  by  Stout,  as  mentioned  by  the 
witness  Thomas,  is  not  material  to  our  present  inquiry.  If 
it  was  not  in  defendants'  keeping,  and  plaintiff  was  ap- 
prised of  the  fact,  notice  to  them  to  produce  it  was  entirely 
useless. 

To  search  for  the  letter  of  attorney  in  the  place  where  he 
knew  tliat  he  could  not  find  it  cannot  be  accepted  as  a 
reasonable  showing  of  diligence  on  the  part  of  the  plaintiff. 

With  this  we  may  dismiss  the  notice  to  produce  the  let- 
ter of  attorney,  and  add  that  the  evidence  shows  that  it  was 
delivered  to  Mr.  Stout,  as  the  agent  of  plaintiff,  or  more 
probably,  to  the  agent  of  the  railway  company,  and  by  him 
transmitted  to  the  principal  office  of  the  company  in  St. 
Louis,  Mo. 

No  effort  was  made  to  trace  it  further,  and  of  course,  if 
it  was  in  the  hands  of  Stout,  or  the  plaintiff,  and  within  the 
jurisdiction  of  the  court,  it  should  have  been  produced  at 
the  trial.  Assuming,  however,  as  counsel  maintained,  that 
it  was  sent  to  St.  Louis,  Mo.,  and  that  it  was  beyond  the 
jurisdiction  of  the  court  at  the  time  of  the  trial,  it  is  said 
that  secondary  evidence  of  its  contents  was  competent  with- 
out any  effort  on  the  part  of  the  plaintiff  to  obtain  the  in- 
strument. Adjudged  cases  may  be  found  which  seem  to 
support  that  view,  and  the  proposition  is  somewhat  broadly 
stated  in  a  recent  opinion  of  the  supreme  court.  Burton 
V.  DriggSy  20  WalL  134. 

voL.m— 7 


Digitized  by 


Google 


60  Londoner  et  al.  v.  Stewart.  [Feb.  T^ 

The  question  presented  in  that  case  was,  as  to  a  copy  of 
a  deposition,  duly  authenticated,  the  original  having  been 
lost,  and  it  was  held  that  such  copy  was  properly  received 
in  evidence. 

When  applied  to  the  question  then  before  the  court,  the 
language  of  the  opinion  cannot  be  regarded  as  affirming  the 
doctrine  that  a  writing  which  is  beyond  the  jurisdiction  of 
the  court  may  in  alLcases  be  proved  by  parol. 

The  cases  usually  cited  in  support  of  that  doctrine  are 
to  the  eflTect,  that  under  some  circumstances  a  copy  of  an 
instrument  maybe  used  when  the  original  is  beyond  the 
jurisdiction,  which  is  a  very  different  proposition.  Shep- 
perd  v.  Oiddings^  22  Conn.  282 ;  Bailey  \b  Johnson^  9 
Cow.  114 ;  Mauri  v.  Hoffman^  13  Johns.  58 ;  Baton  v. 
Campbell,  7  Pick.  10. 

Where  an  effort  has  been  made  to  obtain  the  original  in- 
strument, or  from  the  lapse  of  time  or  other  circumstances, 
it  appears  that  such  effort  would  be  unavailing,  it  is 
quite  reasonable  and  just  to  allow  a  copy  to  be  used, 
or  if  that  cannot  be  obtained,  parol  evidence.  But  the 
principle  that  the  best  evidence  of  an  act  or  transaction 
shall  be  produced  is  of  some  value  in  the  administration 
of  justice,  and  it  is  quite  as  applicable  to  the  case  where  a 
paper  is  beyond  the  jurisdiction  of  the  court  as  to  any 
other.  It  is  true  that  in  such  case  the  court  has  no  means 
of  compelling  the  production  of  a  paper  in  a  foreign  juris- 
diction, but  a  way  has  been  provided  for  taking  depositions, 
which  is  usually  effectual  to  obtain  the  paper,  or  a  copy. 
All  that  the  law  demands  in  such  case  is  that  diligence 
should  be  used  to  obtain  the  original,  before  resorting  to 
uncertain  memory,  which  is  often  at  fault,  or  interested  in 
the  result.  Shaw  v.  Mason^  10  Kan.  184;  Townsend  v. 
AtwatcTy  6  Day,  806. 

The  evidence  in  the  record  shows  that  the  power  of  at- 
torney was  intended  to  be  lodged  with  the  railway  com- 
pany, and  plaintiff  was  informed  of  the  fact.  His  counsel 
had  demanded  the  instrument  of  defendants  nearly  a  year 
before  the  trial,  and  had  been  informed  that  they  did  not 
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have  it,  and  his  notice  to  defendants  to  produce  it  was 
meaningless.  We  think  that  he  should  have  made  some 
eflTort  to  obtain  the  instrument,  and  that  until  he  did  so, 
parol  evidence  of  its  contents  could  not  be  received. 

If  the  letter  of  attorney  had  been  for  the  collection  of 
money  only,  some  doubt  would  arise  as  to  its  materiality. 
For  in  such  case  the  authority  upon  which  the  money  is 
received  is  collateral  to  the  main  question,  and  it  may  well 
be  said  that  if  a  party  has  received  money  belonging  to  an- 
other, he  cannot  allege  in  his  defense  that  he  had  no  au- 
thority for  taking  it,  or  that  his  authority  was  not  properly 
shown. 

But  here  the  authority  was  to  pay  out  upon  plaintiff's 
orders,  as  it  is  said,  as  well  as  to  collect  money,  and  a  ques- 
tion is  made  in  argument  whether,  by  the  letter  of  attorney, 
defendants  were  authorized  to  discount  certain  drafts  or  ac- 
ceptances of  the  railway  company,  in  plaintiff's  behalf. 

Upon  this  it  seems  to  be  impossible  to  adjust  the  rights 
of  the  parties  without  referring  to  the  letter  of  attorney, 
and  for  that  purpose  we  ought  to  have  the  instrument 
itself,  if  it  can  be  obtained.    2  Phil.  Ev.  613. 

The  weight  and  effect  of  the  evidence  in  the  cause  will 
be  considered  at  another  trial,  and  it  is  not  necessary  or 
proper  to  express  an  opinion  upon  it. 

The  judgment  is  reversed  with  costs  and  the  cause  re- 
manded. 

Heversed. 


Hadlky  v.  Pish. 


The  oommon  law  writ  of  error  does  not  lie  except  in  cases  when  final  judg^ 
ment  has  been  rendered  in  proceedings  after  the  course  of  the  common  law. 

Error  to  the  Probate  Court  of  Clear  Creek  County. 

Upon  suggestion  the  only  poiat  presented  was,  whether 
in  thiB  matter  a  writ  of  error  would  lie  to  remove  the 
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record  of  proceedings  in  this  behalf  out  of  the  probate 
court. 

Mr.  Charles  C.  Post,  for  plaintiff  in  error. 

Mr.  Hugh  Butleb,  for  defendant  in  error. 

A.  W.  Stone,  J.  A  preliminary  question  is  raised  in 
this  case  as  to  the  power  of  this  couft  to  entertain  this  writ 
of  error. 

The  proceedings  in  the  court  below  were  commenced 
under  section  68  of  chapter  28,  Revised  Statutes,  to  con- 
test the  right  of  the  defendant  in  error  to  hold  the  office  of 
justice  of  the  peace  in  the  county  of  Clear  O^ek,  to  which 
office  he  had  been  declared  duly  elected  at  an  election  held 
on  the  10th  day  of  September,  1872. 

The  testimony  was  taken  as  required  by  statute,  and  sent 
to  the  probate  court  of  Clear  Creek  county  to  hear  and  de- 
termine the  contest. 

The  probate  court  dismissed  the  case  for  want  of  juris- 
diction, exceptions  were  taken,  and  a  writ  of  error  sued 
out.  This  is  a  special  proceeding  by  virtue  of  a  new  juris- 
di(.*tion  created  by  statute,  and  this  court  is  not  invested  by 
the  legislature  with  any  supervisory  jurisdiction  of  the 
probate  court  in  such  a  case. 

The  probate  court,  when  the  evidence  is  taken  by  the  jus- 
tice of  the  peace,  and  is  sent  to  it,  is  to  hear  and  decide  the 
contest. 

It  is  a  summary  proceeding  not  in  accordance  with  the 
course  of  the  common  law. 

When  a  new  jurisdiction  is  created,  and  the  court  is  to 
act  in  a  summary  way,  in  a  new  course  different  from  the 
course  of  the  common  law,  a  writ  of  error  will  not  lie.  2 
Tidd's  Practice  (3d  Am.  Ed.)  1134 ;  Campbell  v.  Strong, 
Hempsted,  195. 

The  common  law  writ  of  error  does  not  lie,  except  in 
cases  where  final  judgment  lias  been  rendered  in  proceed- 
ings after  the  course  of  the  common  law.    Jia-xter  v.  Ooium- 
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Ma  I\ywnsMpy  16  Ohio,  57 ;  Savage  Manufactwrmg  Co.  v. 
Owings,  3  GHU,  497 ;  Aurentz  v.  Porter,  48  Penn.  St.  386 ; 
^ate  V.  Boyle,  25  Md.  509  ;  Costen  v.  Costen,  id.  500. 

The  right  to  a  writ  of  error  gives  the  right  to  a  supei-se- 
deas ;  as  a  consequence  the  decision  of  the  contest  might  be 
postponed  until  the  term  of  office  had  expired,  and  the 
whole  object  of  the  laws  be  thereby  defeated. 

A  writ  of  error  does  not  lie  in  this  case,  and  the  case  is 
dismissed  with  costs.  Dmiissed. 

Writ  of  £bbob  iwcfs  not  ujb  ix  Cask  09  SniocARy  PnocxBiaNas  not  aocordkur  to  tta* 
coarse  of  Che  common  law:  Vance  v.  S^ickwell,  8  Colo.  241;  Sloan  v.  Stickler,  12  Colo,  m 


Gottlieb  v.  Haetman. 

1.  Where  a  bailee  of  goods  for  safe-keeping  merely  pledges  the  same  with 

intent  to  oooTert  the  proeeeds  to  his  own  use,  such  pledge  amounts  to 
larceny  by  the  pledgor/ and  the  pledgee  acquires  no  title  as  against  the 
owner,  though  he  dealt  bona  fide  with  the  pledgor. 

2.  In  an  action  of  trover,  it  is  not  error  to  instruct  the  jury  that  a  demand  be- 

fore suit  brought  is  unnecessary,  if  the  jury  believe  from  all  the  evidence 
that  demand,  if  it  had  been  made,  would  have  been  unavailing. 

8.  To  instruct  a  jury  that  though  they  are  the  sole  judges  of  the  credibility 
of  a  witness,  yet  if  they  believe  that  he  has  sworn  falsely  in  any  partio- 
ular,  they  are  at  liberty  to  disregard  the  whole  of  such  witness'  testi- 
monyj  would  be  error.  The  element  of  corrupt  intent  is  essential  in  such 
case,  and  should  be  embodied  in  the  instruction. 

4.  A  hypothetical  question  must  be  based  upon  the  hypothesis  of  the  truth  of 
all  the  evidence,  or  on  a  hypothesis  especially  framed  of  certain  facts  as- 
sumed to  have  been  proved. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

XJpoir  the  trial  of  this  cause  in  the  district  court,  the 
plaintiff,  Maggie  Hartman,  testified,  that  about  the  1st  of 
Beoemb^,  1873,  she  deposited  with  one  Morrison,  for  safe- 
keeping, certain  diamond  rings  and  other  personal  property 
of  value ;  that  Morrison  was  keeping  a  restaurant  in  Den- 
ver, and  that  she  was  staying  at  hia  house ;  that  she  never 
saw  Monison  after  the  4th  of  December,  1873,  and  had  not 
see4i  the  property  after  she  gave  it  into  his  keeping ;  that 
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Morrison  disappeared  about  the  4th  of  December,  1873,  and 
upon  opening  his  safe,  the  plaintiff  and  one  Bugan,  who  was 
an  employee  of  Morrison,  found  a  pawn  ticket,  signed  by  the 
defendant  Gottlieb,  purporting  to  be  for  the  pledge  of  four 
diamond  cluster  rings  and  a  lady's  gold  watch  and  chain. 
The  plaintiff  further  testified  that  she  procured  a  search 
warrant,  placed  it  in  the  hands  of  William  A.  Smith,  a  con- 
stable of  the  county,  and  directed  ''him  to  make  search  at 
Mr.  Gottlieb' s,  and  he  did  so."  Smith  testified  to  having 
visited  defendant's  store  with  the  search  warrant,  that  he 
searched  the  premises,  but  could  not  find  the  property. 
The  witness  also  testified  as  follows :  ''  When  I  got  through 
and  could  not  find  them,  I  demanded  them  of  him  ;  I  asked 
him  where  they  were ;  he  said,  '  I  don't  know  —  I  did  have 
them  ;'  I  told  him  there  would  be  trouble ;  he  said,  '  if  you 
can  find  them,  why  you  find  them.'  I  think  I  went  back 
next  day  and  demanded  them  of  him  again ;  he  said  he  did 
not  have,  hadn't  got  them,  at  least.  This  was  on  the  same 
day  the  writ  was  issued —  the  6th  of  December." 

The  witness  Dugan,  after  testifying  to  his  being  in  the  em- 
ploy of  Morrison  during  November  and  December,  stated  : 
"  When  I  went  there  the  large  diamond  ring,  with  twelve 
diamonds  and  emerald,  was  up  for  raffle  ;  Morrison  showed 
me  the  ring ;  it  was  put  up  for  raffle  before  I  went  there  to 
work ;  I  think  in  about  two  weeks  after  I  went  there  the 
raffle  was  abandoned  ;  Morrison  had  a  safe,  to  which  he  and 
myself  had  access  ;  the  ring  was  kept  in  the  safe,  in  the  little 
iron  box  inside  the  safe ;  I  supposed  the  ring  was  given  back 
to  Mrs.  Hartman  after  the  raffle  was  abandoned ;  that  was 
my  understanding."  Thereupon  the  plaintiff's  counsel 
asked  the  witness  the  following  question,  to  which  the  de 
fendant  objected,  because  the  same  was  incompetent,  to  wit : 
''  What  reason  liave  you  to  suppose  it  was  given  Imck ! " 
but  the  court  overruled  the  objection  ;  defendant  excepted. 
Witness  answered  as  follows :  ''  The  ring  was  taken  out  of 
the  safe,  one  reason,  and  my  impression  is  Morrison  told 
me  so  ;  I  know  the  raffle  was  abandoned  ;  I  never  saw  any 
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other  ring  in  the  safe;  the  defendant  saw  the  ring  while  it 
was  in  the  possession  of  Morrison  to  raffle ;  I  showed  the 
ring  to  him  ;  another  gentleman  came  in  and  wanted  to  see 
it,  and  while  he  was  there  Morrison  came  in,  and  they  had 
some  conversation  about  it;  Morrison  told  him  he  could 
buy  the  ring."  Defendant's  counsel  here  moved  to  strike 
out  the  answer  of  the  witness  in  regard  to  the  conversation, 
because  the  same  was  immaterial,  but  the  court  permitted 
the  same  to  stand,  to  which  tlie  defendant  excepted." 

This  witness  was  also  permitted  to  testify  to  conversations 
had  with  Gottlieb  subsequent  to  the  bringing  of  the  action, 
which  was  objected  to  by  defendant  as  incompetent,  immar 
terial,  irrelevant  and  improper. 

It  is  deemed  unnecessary  to  specify  more  particularly  the 
evidence  and  the  many  objections  made  by  the  defendant  to 
its  character  and  materiality  ;  many  of  the  material  matters 
are  discussed  in  the  opinion  of  the  court.  The  plaintiff  had 
judgment  for  $J,325,  from  which  the  defendant  prosecuted 
this  appeal. 

The  instructions  mentioned  in  the  opinion  of  the  court 
npon  which  errors  were  assigned,  were  as  follows : 

''  If  plaintiff  was  the  owner  of  the  jewelry  in  question,  and 
deposited  the  same  with  Morrison  for  safe-keeping  merely, 
and  without  other  and  further  authority,  and  Morrison 
thereupon,  pledged  or  pawned  the  same  to  the  defendant, 
intending,  at  the  time  of  such  pledge,  to  convert  the  proceeds 
to  his  own  use,  such  pledge  amounted  to  a  larceny  by  Mor- 
rison ;  even  though  the  defendant  was,  in  truth,  ignorant  of 
Morrison's  want  of  authority  in  the  premises,  and  dealt 
with  him  in  good  faith,  defendant  nevertheless  obtained  no 
title  by  such  pledge;  the  plaintiff's  right  still  continues, 
and  so  far  as  this  point  is  concerned,  plaintiff  may  re- 
cover." 

"If  at  the  time  of  such  alleged  service  of  the  search 
warrant,  if  it  occurred,  defendant  made  any  declaration  to 
Smith  as  to  the  whereabouts  of  the  property,  or  his  knowl- 
edge thereof,  you  may  consider  all  that  occurred  in  deter- 


Digitized  by 


Google 


66  Gottlieb  v.  Habtmak.  [Feb.  T., 

mining  whether  a  demand  of  the  property,  if  one  had  be^i 
made,  would  or  woald  not  have  been  availing ;  and  if  you 
conclude,  from  the  consideration  of  all  the  evidence,  that 
the  defendant  would  not  have  surrendered  the  property  to 
plaintiff,  if  she  had  demanded  it,  then  the  plaintiff  may,  so 
far  as  this  point  of  the  case  is  concerned,  recover,  notwith- 
standing you  should  believe,  from  the  evidence,  that  no  de- 
mand at  all  was  made." 

In  the  supreme  court  the  appellant  contended  that  the 
record  did  not  show  that  he  had  ever  received  the  chattels 
declared  upon ;  that  they  were  not  shown  to  have  been  in 
his  possession  at  the  time  of  the  action  brought,  and  that  if 
these  facts  did  sufficiently  appear,  yet  there  was  not  evidence 
of  conversion  by  refusal  to  surrender  upon  demand,  or 
otherwise ;  that  Smith,  being  an  officer,  his  warrant  was  hie 
authority;  all  the  conversation  had  between  Smitti  and  the 
plaintiff  was  in  reference  to  action  under  the  warrant ;  that 
there  was  no  evidence  that  he  acted  in  any  other  capacity  ; 
no  evidence  that  Gottlieb  knew  Smith  or  thought  of  him  in 
any  other  capacity.  If  Smith  was  the  plaintiff's  agent  for 
the  purpose  of  making  a  demand,  such  agency  should  have 
been  first  distinctly  proved  ;  and,  secondly,  the  knowledge 
of  it  should  have  been  brought  home  to  Gottlieb.  A  duty 
was  to  be  raised  upon  the  part  of  a  third  person  ;  hence  it 
was  necessary  that  there  should  have  been  a  previous  au-r 
thority  ;  an  adoption  ex  post  facto  of  Smitli's  action  was 
not  sufficient.  That  a  demand  and  refusal  were  necessary 
in  all  cases  where  the  defendant  became  lawfully  possessed 
of  the  goods,  unless  the  plaintiff  could  prove  a  distinct  ac- 
tual conversion.  That  when  a  party,  lawfully  cx)raing  into 
possession  of  the  property  of  another,  parts  with  the  pos- 
session previous  to  demand,  the  remedy  is  case  or  assumpsit, 
not  trover. 

That  trover  could  be  maintained  only  on  the  ground 
that  the  defendant  was  a  wrong-doer ;  that  a  defendant 
should  not  be  found  guilty  upon  inference,  and  that  there 
should  be  a  preponderance  of  evidence  against  him  to  find 
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a  verdict  of  guilty ;  that  the  liUe  to  the  chattels  is  not 
necessarily  involved  in  an  action  of  trover,  but  that  dam< 
ages  for  the  wrongful  deprivation  of  possession  is  the  gist 
of  the  aotion;  that  the  nature  of  the  action  impliedly  ad- 
mits  some  title  in  the  defendant. 

In  concluding  the  argument,  counsel  for  appellant  used 
the  following  language : 

"The  maxims  of  the  law  which  we  have  suggested  as 
applicable  to  this  case  are  not  mere  idle  phrases,  to  be 
waived  or  adopted  at  pleasure.  They  are  established;  they 
mean  something ;  they  are  binding  as  any  positive  enact- 
ment of  the  legislature  ;  they  are  discussed  to  a  greater  or 
less  extent  in  nearly  all  the  decisions  in  this  class  of  cases, 
and  we  think  we  cannot  conclude  our  argument  in  a  more 
satisfactory  way  than  by  bringing  these  maxims  together, 
with  a  statement  of  the  case  : 

*'  1st.  An  owner  may  not  be  deprived  of  his  property 
without  his  consent. 

"  2d.  Possession  of  personal  property  is  the  criterion  of 
title. 

''  3d.  That  he  who,  without  intentional  fraud,  has  enabled 
any  person  to  do  an  act  which  must  be  injurious  to  him- 
self, or  to  another  innocent  party,  shall  himself  suffer  the 
injury  rather  than  the  innocent  party  who  had  placed  con- 
fidence in  him, 

"  4th.  A  positive  tortious  act  is  necessary  to  support 
trover. 

"  Mrs.  Hartman  gave  her  chattels  to  Morrison  for  safe- 
keeping. She  retained  the  ownership  with  right  of  possess- 
ion. Before  she  could  sue  Morrison  in  trover  she  would 
have  to  demand  the  goods  and  be  refused.  Morrison 
pledged  the  goods  to  Gottlieb.  This  was  a  distinct  act  of 
conversion  on  the  part  of  Morrison,  which,  if  proved  in  an 
action  against  Morrison,  would  do  away  with  any  necessity 
for  a  demand  and  refusal  to  show  conversion.  While  the 
possession  in  law  remained  in  Mrs.  Hartman,  the  possession 
in  feot,  by  her  consent,  was  in  Morrison.     Morrison,  so  ftyr 
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as  third  parties  were  coQcemed,  was  clothed  with  the  crite- 
rion of  title  upon  which  third  persons  had  the  right  to  rely. 
Could  Morrison,  by  his  wrongful  act,  place  Gottlieb,  the 
other  innocent  party,  in  any  different  position  from  that 
occupied  by  Morrison  before  he  (Morrison)  committed  the 
wrongful  act  t  Before  Morrison  did  the  wrong  he  was  en- 
titled to  have  demand  made  before  suit  brought.  Could 
he,  by  his  wrong  to  both  parties,  put  Gottlieb  in  such  a  po- 
sition that  Gottlieb  would  not  be  entitled  to  a  demand  ? 
Certainly  not.  Morrison  knew  he  had  no  right  to  pawn 
the  goods ;  hence  his  act  was  tortious.  Gottlieb  did  not 
know  that  Morrison  had  not  this  right,  hence  his  act  of  re- 
ceiving the  goods  could  not  be  tortious.  A  positive  tor- 
tious act  is  necessary  to  support  trover.  When  did  Got- 
tlieb commit  this  positive  tortious  act  ?  The  record  does 
not  show. 

"  An  owner  cannot  be  deprived  of  his  property  without  his 
consent.  The  plaintiff,  so  far  as  third  persons  are  con- 
cerned, did  consent  to  part  with,  and  did  of  her  own  voli- 
tion part  with  the  indicia  of  ownership.  The  application  of 
the  first  rule,  therefore,  suggested  on  behalf  of  appellee  is 
met  by  the  second,  and  the  force  of  it  materially  weakened 
if  not  destroyed,  or,  more  properly  speaking,  perhaps  the 
first  rule  is  shown  to  be  the  least  applicable  to  this  case. 

"The  third  rule  necessarily  follows,  being  a  maxim  of 
natural  justice,  applicable  to  all  dealings  between  men; 
and  last,  the  positive  tortious  act  must  be  committed  by 
the  defendant  or  by  some  one  under  his  controV^ 

Messrs.  France  &  Rogers,  for  appellant. 

Mr.  Charles  S.  Thomas,  and  Mr,  T.  M.  Patterson,  for 
appellee. 

Brazee,  J.  The  declaration  was  in  trover  for  one  dia- 
mond cluster  ring,  value  $900;  one  diamond  cluster  ring, 
value  1460 ;  one  diamond  cluster  ring,  value  $300 ;  one 
lady's  gold  watch,  enameled  case,  set  with  precious  stones. 
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value  $200  ;  one  lady's  gold  neck  chain,  value  $150.  Plea, 
not  guilty. 

The  evidence  tends  to  show  among  other  things,  that  the 
articles  in  question  were  delivered  to  one  John  Morrison 
by  the  appellee,  the  owner  of  the  property,  for  safe-keep- 
ing, and  that  he  pawned  them  with  the  appellant,  without 
authority  from  the  appellee,  for  $742.  50,  and  that  there  is 
no  evidence  tending  to  show  the  contrary. 

It  is  claibied  by  the  appellant  that  the  proof  was  not 
soflScient  to  show  the  title  in  the  property  and  the  right  of 
possession  in  the  appellee,  and  a  conversion  thereof  by  the 
appellant  We  think  the  evidence  in  this  respect  sufficient 
to  sustain  the  verdict. 

There  was  evidence  tending  to  show  a  demand  of  the 
property  before  suit,  a  wrongful  conversion,  a  loss  of  the 
property  by  larceny,  and  that  a  demand  was  unnecessary. 

Therefore,  the  exceptions  to  instructions  given  to  the 
jury  respecting  the  law,  applicable  in  case  they  should 
find  either  a  wrongful  conversion  of  the  property  by  ap- 
pellant, or  a  larceny  of  the  property  by  Morrison,  or  that 
a  demand  was  made,  or  that  a  demand  would  have  been 
unavailing,  were  not  well  taken. 

The  charge  did  not,  as  claimed  by  appellant's  counsel, 
authorize  the  jury  to  assume  any  thing  against  the  appel- 
lant 

All  the  requests  of  appellant,  which  were  proper  to  be 
given,  were  substantially  given  by  the  court  to  the  jury; 
the  instructions  as  a  whole  gave  the  case  fairly  to  the  jury, 
while  the  requests  to  instruct,  refused  by  the  court,  were 
properly  refused.  But  one  of  these  requests  requires 
further  notice. 

The  court  was  requested  to  instruct  the  jury  ^Hhat  they 
are  sole  judges  of  the  credibility  of  the  several  witnesses, 
and  that  if  they  believe  from  the  evidence  that  one  of  the 
witnesses  has  spoken  falsely  in  any  particular,  then  the 
jury  are  at  liberty  to  disr^ard  all  the  evidence  of  the  wit- 
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This  request  contained  two  distinct  propositions.  One, 
that  the  jury  are  the  sole  judges  of  the  credit  due  the  wit- 
nesses. This  proposition  applied  to  the  evidence  in  this 
case  is  correct.  The  other  proposition  contained  in  the  re- 
quest is,  that  if  the  jury  believe  from  the  evidence  that  a 
witness  has  testified  falsely  in  any  particular,  the  jury  are 
at  liberty  to  entirely  disregard  his  testimony.  This  is  not 
the  rule. 

A  witness  through  mistake,  from  imperfect  Aiemory,  or 
through  a  misunderstanding,  may  unintentionally  tell  an 
untruth  in  evidence.  In  such  case,  although  the  jury 
might  believe,  from  all  the  evidence,  that  the  witness  had 
testified  falsely  in  some  particular,  they  would  not^  therefore, 
be  at  liberty  to  wholly  discredit  the  witness  unless  they 
further  believed  from  the  evidence  that  the  witness  had  in* 
tentionally  told  an  untruth. 

This  element  of  corrupt  intent,  the  request  under  consid- 
eration wholly  omitted;  hence  in  this  respect,  the  request 
was  improper.  The  request  containing  a  proper  and  an 
improper  instruction  could  not  legally  be  given  as  a  whole. 

The  appellee  was  a  witness  on  her  own  behalf.  She  was 
•oermitted  to  testify  after  appellant's  objection  to  what  she 
told  one  Smith,  and  Smith,  under  like  objection,  testified 
to  the  same  conversation  and  also  to  what  he  did  there- 
after in  demanding  and  searching  for  the  jewelry. 

This  evidence  was  proper  as  tending  to  show  that  she  au- 
thorized him  to  demand  the  property  for  her,  and  that  a 
demand  iu  pursuance  of  the  authority  was  made. 

Afterward  she  was  recalled  and  asked  certain  questions, 
which  were  objected  to  on  the  ground  that  they  were  im- 
proper on  re-examination  ;  the  objection  was  overruled, 
and  she  answered  the  questions.  The  ruling  was  excepted  to, 
but  it  was  within  the  discretion  of  the  court  to  allow  the  wit- 
ness to  be  re-examined,  and  that  cannot  be  assigned  for  error. 

The  objection  to  appellant  being  called  as  a  witness  for 
appellee  was  not  well  taken.  Texas  v.  OkUds^  21  Wall. 
489. 


Digitized  by 


Google 


J  876,]  GfOTTUSB  V.  HjURTJtAN.  61 

A  witness,  Dngan,  was  asked  his  reason  for  supposing 
that  certain  jewelry  had  been  returned  to  appellee,  and 
aft«r  objection,  was  properly  allowed  to  answer,  because 
the  answer  might  have  developed  some  material  fact.  The 
witness,  in  answering,  stated  an  impression  which  was  im- 
proper, but  in  connection  with  it,  a  material  conversation 
and  transaction  at  which  appellant  was  present.  The  ap- 
pellant moved  to  sCiike  out  the  material  conversation,  which 
motion  the  court  properly  overruled.  The  testimony  of  the 
witness  Dugan,  to  other  conversations  with  the  appellant, 
relative  to  the  matter  in  controversy,  was  properly  admitted. 

A  search  warrant  which  Smith  had,  after  objection  by  ap- 
pellant, was  read  in  evidence,  but  it  does  not  appear  in 
the  record,  and  we  are,  therefore,  unable  to  determine  that  it 
had  any  effect  prejudicial  to  appellant. 

The  appellee^  as  a  witness  for  herself,  testified,  among 
other  things,  in  substance,  that  she  owned  a  ring  set  with 
twelve  diamonds,  having  a  green  emerald  in  the  center ;  one 
ring  having  six  quite  large  diamonds;  one  ring  having  nine 
smaller  stones ;  a  gold  watch  about  the  size  of  half  a  dollar^ 
enameled  purple  and  green,  the  case  set  with  thirty-two 
or  thirty-three  diamonds,  the  smallest  about  the  size  of  a 
pin  head,  three  or  four  diamonds  out;  and  that  she  owned 
a  gold  chain,  a  yard  long,  double,  about  as  thick  as  a  pen- 
cil, weighing  near  a  hundred  pennyweights ;  that  she  paid 
$300  for  the  watch  and  chain ;  that  Dr.  Hartman  had  exam- 
ined the  watch  and  chain,  and  Hatch  and  Davidson  had  ex- 
amined the  rings  ;  and  other  evidence  tended  to  show  that 
appellant  had  converted  these  articles. 

Dr.  Hartman  testified  in  substance,  that  he  had  knowl- 
edge of  a  gold  watch  and  chain  owned  by  her,  a  lady's 
watch,  little  larger  than  a  silver  half  dollar,  enameled  and 
set  with  diamonds;  and  of  a  gold  chain  owned  by  her, 
about  a  yard  long,  double,  very  fine,  nearly  a  quarter  of  an 
inch  thick. 

C.  0.  Hanck  testified  that  he  was  a  watchmaker  and  jew- 
eler,  engaged  in  dealing  in  watches  and  jewelry,  and  was 
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acquainted  with  the  market  value  of  such  things ;  he  was 
then  asked  to  state  what,  in  his  opinion,  would  be  the  value 
of  a  lady's  gold  neck  chain  about  a  yard  in  length,  double, 
making  two  yards,  about  as  thick  as  a  pencil,  weighing 
about  one  hundred  pennyweights,  an  ordinary  gold  chain 
of  these  dimensions ;  this  was  objected  to  by  appellant  on 
the  ground  that  there  was  no  evidence  to  support  the  ques- 
tion, and  because  incompetent,  immaterial  and  improper. 

The  objection  was  overruled,  and  appellant  excepted. 
The  answer  was  in  substance,— u  chain  like  that,  a  fourteen 
carat  chain,  was  worth  $175,  in  that  neighborhood.  He 
further  testified,  after  a  like  objection  and  exception,  to  a 
like  hypothetical  question,  that  the  value  of  a  lady's  gold 
enameled  watch,  in  circumference  a  little  larger  than  a  half 
dollar,  thirty  or  thirty-two  diamonds  in  the  back,  about  the 
size  of  a  pin  head,  or  a  little  larger,  two  or  three  diamonds 
out,  depending  a  great  deal  on  fineness,  would  be  about 
$100,  as  near  as  he  could  get  at  it  without  seeing  the  goods. 

The  ruling  of  the  court  upon  these  questions,  against  the 
appellant,  is  assigned  for  error. 

The  cases  cited  by  the  learned  counsel  hardly  go  to  the 
extent  of  showing  these  questions  to  have  been  improper. 
In  3  Douglas,  157,  the  question  was,  whether  an  embank- 
ment had  caused  the  filling  up  of  a  harbor,  and  it  was  held 
that  the  opinions  of  scientific  men  were  competent  evidence 
in  this  question.  In  45  Me.  397,  the  opinions  of  a  physi- 
cian, formed  upon  hearsay,  as  to  the  mental  condition  of  a 
party,  was  held  not  to  be  competent,  but  that  his  opinion 
would  have  been  competent,  if  predicated  upon  facts,  tes- 
tified to  by  himself  or  others.  In  2  Comst.  614,  without 
stating  any  fact  upon  which  his  opinion  was  based,  except 
having  seen  certain  cattle  and  the  hay  upon  which  they 
were  fed,  and  without  any  other  fact  appearing,  a  witness 
was  allowed  to  state  his  opinion  of  the  amount  of  damage 
to  the  cattle  resulting  by  reason  of  defendant  not  feeding 
them  with  as  good  hay  as  he  had  agreed,  which  was  held 
to  be  improper.    These  cases  go  no  farther  than  to  maiii- 
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tain  the  general  rnle  that  the  opinion,  in  a  proper  case,  to 
be  admissible,  must  be  based  upon  evidence  of  facts,  or 
upon  facts  in  evidence  in  the  case,  but  they  do  not  throw 
any  light  upon  the  proper  form  of  the  hypothetical  ques- 
tions by  which  the  opinion  should  be  elicited,  nor  how  the 
facts  upon  which  the  hypothesis  are  based  should  be  de- 
termined. I  have  taken  some  pains  to  find  a  plain  state- 
ment of  the  rule  applicable,  and  find  it  more  tersely  stated 
in  Carpejiter  v.  Blake,  2  Lans.  206,  than  elsewhere.  It 
is  there  held  that  the  hypothetical  questions  must  be  based 
upon  the  hypothesis  of  the  truth  of  all  the  evidence,  or  on 
a  hypothesis  especially  framed  of  certain  facts'  assumed  to 
be  proved  for  the  purpose  of  the  inquiry.  Such  ques- 
tions leave  it  for  the  jury  to  decide,  in  the  first  case,  whether 
the  evidence  is  true  or  not,  and  in  the  second  case,  whether 
the  particular  facts  assiTmed  are  or  are  not  proved. 

The  questions  under  consideration  were  framed  upon 
hypothesis  assumed  to  be  proved;  there  was  some  evi- 
dence before  the  jury  tending  to  show  the  truth  of  the  hy- 
pothesis, and  the  questions  were,  therefore,  proper. 

As  to  Hatch  and  Davidson's  testimony,  no  question  is 
made  upon  the  argument,  except  as  to  the  sufficient  iden- 
tification of  the  property.  We  think  it  was  sufficiently 
identified. 

There  is  sufficient  evidence  to  support  the  verdict  in  re- 
spect to  amount.    It  does  not  appear  to  be  excessive. 

In  my  opinion  the  judgment  should  be  affirmed,  with 
costs. 

AffirTned. 
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WoLFLEY  et  al.  V.  Lebanon  Mining  Co. 

In  cases  of  appeal  to  the  sapreme  court,  tUe  order  of  the  coart  allowing  the 
appeal y  mast  prescribe  the  amount  of  the  bond. 

Appeal  from  the  District  Court  of  Clear  Creek  County. 

Judgment  in  ejectment  waa  rendered  June  30, 1876,  from 
wliir.h  the  district  coart  allowed  an  appeal,  but  the  penalty 
of  the  bond  was  not  specified  in  the  order.  Time  was  al- 
lowed for  filing  bond  until  the  15th  day  of  October,  1876, 
the  same  to  be  approved  by  the  clerk,  and  on  the  9th  day 
of  that  month  appellants  filed  a  bond  in  the  sum  of  $300. 

Mr.  H.  M.  Teller  now  moved  to  dismiss  the  appeal  upon 
several  grounds,  one  of  which  was  that  the  court  had  not 
prescribed  the  penalty  of  the  bond. 

Mr.  L.  C.  Rockwell,  for  appellees,  suggested  that  the 
court  did  in  fact  fix  the  penalty  of  the  bond,  and  that  the 
amonnt  was  entered  in  tlie  judge's  minutes,  and  so  the 
clerk  certified. 

Per  Curiam.  The  statute  (R.  S.  513)  requires  in  cases  of 
appeal  that  a  bond  shall  be  giv^en  in  a  reasonable  sum,  suf- 
ficient to  cover  the  amount  of  the  judgment  appealed  from 
and  costs. 

How  this  reasonable  sum  shall  be  ascertained  is  not 
stated,  but  it  is  clear  that  the  court  should  fix  it.  If  the  stat- 
ute prescribed  the  amount  of  the  bond  there  would  be  noth- 
ing required  of  the  court  in  respect  to  that  matter,  but  as 
that  has  not  been  done  in  the  law  the  order  of  the  court 
is  necessary. 

We  think  that  the  amount  of  the  bond  is  an  essential  part 
of  an  order  allowing  an  appeal,  and  in  the  present  case  the 
order  is  fatally  defective. 

As,  however,  it  is  suggested  that  the  amount  of  the 
bond  was  in  fact  fixed  by  the  district  court,  we  will  Qon- 
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tioQe  the  cause  to  enable  appellants  to  move  in  the  district 
Goort  to  amend  the  order. 


Parley  v.  The  People, 

An  appeal  will  not  lie  from  a  judgment  of  a  justice  of  the  peace  in  a  criminal 
cause  to  the  district  court  of  Arapahoe  county. 

Error  to  the  District  Court  of  ArapaJioe  County. 

The  only  error  assigned  in  the  supreme  court  was  the 
dismissal  of  the  appeal  by  the  district  court  for  want  of  ju- 
risdiction. 

Mr.  T.  M.  Patterson,  for  plaintiff  in  error. 

Hallett,  C.  J.  This  was  a  conviction  for  larceny  in  a 
justice's  court  in  Arapahoe  county,  from  which  plaintiff  in 
error  prosecuted  an  appeal  to  the  district  court  of  that 
county.  The  appeal  was  dismissed  by  the  district  court 
upon  the  ground  that  there  was  no  jurisdiction  in  that  court 
to  try  the  case,  and  this  is  the  question  presented  by  ex- 
ception. 

The  act  upon  which  the  proceeding  is  founded  gave  an 
appeal  to  the  district  court  (R.  S.  256},  but  a  later  act  (8th 
Sept.,  '69)  provides  that  all  appeals  from  justices  of  the 
peace  in  Arapahoe  county  shall  be  taken  to  the  probate 
court  of  that  county.  The  last-mentioned  act  contains  but 
one  section  upon  the  subject  of  appeals,  and  that  is  very 
comprehensive.  After  declaring  that  all  appeals  from  jus- 
tices of  the  peace  in  Arapahoe  county  shall  be  taken  to  the 
probate  court,  causes  tried  before  the  probate  judge  when 
acting  as  a  justice  of  the  peace  are  excepted,  and  it  is  de- 
clared that  '*  in  no  other  ease  shall  any  appeal  be  allowed 
to  the  district  court  of  said  county." 

It  is  claimed  that  this  section  is  applicable  to  civil  cases 
only,  because  the  act  in  which  it  is  found  relates  to  the  civil 
Vol.  ni— 9 
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jurisdiction  of  the  conrt.  But  that  circumstance  is  not  en- 
titled to  much  weight,  for  it  will  be  found  that  this  act,  and 
the  earlier  acts  relating  to  probate  courts  (R.  S.  621)  are  ad- 
dressed generally  to  the  original  jurisdiction  of  such  courts, 
in  civil  and  probate  matters,  and  not  to  the  appellate  juris- 
diction in  cases  arising  in  inferior  courts.  A  single  section 
in  the  act  of  1864  (R.  S.  526)  provides  that  in  certain  coun- 
ties, appeals  may  be  taken  to  the  probate  courts ;  but  I  have 
not  found  any  other  clause  or  section  in  any  of  those  acts 
upon  that  subject. 

Now,  the  fact  that  the  legislature  has  at  diflTerent  times 
defined  the  jurisdiction  of  the  probate  courts  in  civil  causes, 
originally  brought  in  such  courts,  and  in  such  acts  crimi- 
nal proceedings  are  not  mentioned,  may  be  quite  sufficient 
to  show  that  original  jurisdiction  in  criminal  cases  was  not 
intended  to  be  conferred,  but  as  to  the  appellate  jurisdic- 
tion of  the  court,  it  proves  nothing. 

To  say  that  in  defining  original  jurisdiction  in  civil  cases, 
the  legislative  assembly  evinced  a  purpose  to  withhold  all 
other  jurisdiction  in  cases  appealed,  is  manifestly  illogical. 

There  is  not  in  any  of  these  acts  an  express  declaration 
that  probate  courts  shall  have  jurisdiction  in  causes  ap- 
pealed from  justices  of  the  peace,  whether  civil  or  criminal ; 
nor  was  aiiy  such  declaration  necessary- 

Upon  that  point  it  is  enough  that  the  legislature  has  de- 
clared that  appeals  shall  be  allowed,  and  upon  that  provi- 
sion it  is  impossible  to  say  that  the  legislature  referred  to  one 
class  of  cases  more  than  another.  The  declaration  that  all 
appeals  in  Arapahoe  county  shall  be  taken  to  the  probate 
court,  except  in  cases  which  are  first  tried  by  the  probate 
judge,  together  with  the  last  clause  of  the  section,  must  be 
taken  in  its  ordinary  sense,  and  to  refer  to  all  cases  tried 
before  justices  of  the  peace,  whether  civil  or  criminal ;  and 
as  this  case  was  not  within  the  exception,  the  ruling  of  the 
district  court  was  correct. 

The  suggestion,  which  was  not  strongly  urged,  that  the 
Organic  Act  limits  the  jurisdiction  of  probate  courts  to  civil 
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cases,  appears  to  be  untenable.  Equally  with  district 
courts,  that  act  confers  upon  probate  courts  authority  for 
redress  of  all  wrongs  committed  against  the  laws  of  the 
Territory,  which  must  embrace  public  wrongs,  whatever 
may  be  said  respecting  those  which  are  denominated  pri- 
vate wrongs. 
The  judgment  of  the  district  court  is  affirmed  with  costs. 

Affirmed. 

Apfkal  will  kot  1.1  k  from  JtrsTicK'fl  COUBT  to  district  court,  but  mnst  be  taken  to 
lliepiobtttecoart:  FooUy.  fKcUtor,  3  Colo.  338. 


In  re  Garvix. 


A  petition  f6r  hdHHOB  wrpu$  matt  contain  the  evidence  addaeed  before  the 
Gomnutting  magi^tia^e. 

Mr.  T.  B.  Searight,  for  petitioner. 

Per  Curiam.  The  petition  sets  forth  that  petitioner  has 
been  committed  to  the  common  jail  of  Arapahoe  county  on 
a  charge  of  grand  larceny.  He  says  he  is  not  guilty  of  any 
larceny  at  all. 

The  petition  does  not  state  the  evidence  adduced  before 
the  committing  magistrate. 

The  presumption  is  that  the  justice  acted  properly  upon 
the  evidence  submitted,  until  the  contrary  appears. 

A  petition  for  habeas  corpus  should  set  forth  the  evidence 
before  the  examining  officer,  so  that  the  court  may  act  ad- 
visedly before  the  writ  is  granted.  Ex  parte  Klepper^  26 
111.539. 

Petition  defiied. 
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Green  ^.  The  People. 

1.  Under  the  statute  of  Ck>Iorado  an  assault  with  intent  to  murder  is  felony, 

2.  It  is  error  to  render  a  verdict  in  a  charge  of  felony,  the  defendant  being 

absent  and  under  confinement  in  jail;  his  right  to  be  present  cannot  be 
waived  by  counsel. 

Error  to  the  District  Court  of  Clear  Cree\  CourUy. 
The  case  is  stated  in  the  opinion. 
Mr.  M.  S.  Taylor,  for  plaintiff  in  error. 

Brazee,  J,  This  was  an  indictment  against  the  defendant 
below  for  an  assault  with  intent  to  murder. 

The  indictment  was  presented  on  the  16th  day  of  Decem- 
ber, 1874.  Upon  the  same  day,  capias  issued  for  the  de- 
fendant, and  on  that  day  the  sheriff  returned  that  he  had 
his  body  in  jail.  On  the  next  day  the  defendant  demurred 
to  the  indictment.  The  demurrer  was  overruled,  and  on 
the  25th  day  of  December,  1874,  the  defendant  was  aiTaigned, 
plead  not  guilty,  put  himself  upon  the  country,  and  the 
district  attorney  similiter;  a  jury  was  thereupon  impan- 
eled and  sworn ;  verdict  guilty. 

The  defendant  was  not  present  when  the  verdict  was  re- 
ceived ;  he  was  then  in  jail,  as  the  record  shows. 

It  is  inter  alia  assigned  for  error  that  the  record  shows 
that  the  prisoner  was'not  present  when  the  verdict  was  ren- 
dered by  the  jury. 

It  is  claimed  by  the  plaintiff  in  error  that  the  crime 
charged  against  the  defendant  is  a  felony.  In  considering 
whether  it  was  necessary  that  the  defendant  should  have 
been  present  when  the  verdict  was  rendered,  we  must  de- 
termine whether  this  claim  is  well  founded  or  not.  Our 
statute  does  not  define  a  felony,  but  it  is  claimed  the  offense 
charged  is  felony  at  common  law.  By  chapter  16,  Rev.  Stat, 
the  common  law  of  England,' so  far  as  applicable,  and  all 
acts  and  statutes  of  the  British  Parliament^  made  in  aid  oi^ 
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or  to  supply  the  defects  of  the  common  law,  prior  to  the 
fourth  year  of  James  the  I.,  so  far  as  applicable  (with  cer- 
tain exceptions,  not  necessary  to  notice),  are  made  the  rule 
of  decisions  to  be  in  full  force  in  this  Territory  until  re- 
pealed. 

James  the  I.  was  proclaimed  king  of  England  on  the  24th 
of  March,  A.  D,  1603.  The  common  law  then,  which  we 
have  adopted,  is  the  common  law  of  England,  as  amended 
by  acts  of  Parliament  applicable  to  our  condition,  and  in 
force  on  the  24th  day  of  March,  A.  D.  ,  fourteen  years 
'^before  the  landing  of  the  pilgrims,  and  a  year  and  a  month 
before  Capt  John  Smith  founded  Jamestown,  Va. 

At  that  early  day  Coke  and  Bacon  were  bitter  rivals  in 
politics  and  practice  at  the  bar ;  neither  Sir  Mathew  Hale 
nor  Sergeant  William  Hawkins  had  then  been  bom,  nor 
had  the  star  chamber  been  abolished,  and  trial.by  wager 
of  battle  was  lawful. 

The  common  law  was  then  emerging  from  the  gloom  of 
black  letter,  the  mysteries  of  Norman-French,  and  the  in. 
tricacies  of  the  old  feudal  law,  and  beginning  to  assume 
under  Coke  and  Bacon  that  system  and  symnaetry  which 
Hale  and  Hawkins  afterward  assisted  in  developing,  and 
Blackstone  perfected,  a  hundred  years  later,  in  the  king's 
English. 

The  common  law  was  not  in  the  early  days  of  James, 
what  enlightened  jurists  have  since  made  it. 

The  case  of  Sir  Walter  Baleigh  furnishes  an  illustration 
of  a  difference  in  the  application  of  the  law  at  least.  Upon 
a  written  acquisition,  uncorroborated  by  witness  or  circum- 
stance, without  being  confronted  with  his  accuser,  Raleigh 
was  convicted  of  high  treason  by  the  verdict  of  a  jury, 
upon  which  he  was  consigned  to  prison,  and  finally  brought 
to  the  block. 

The  felonies  of  that  day  appear  to  have  been  numerous 
and  peculiar.  Besides  felonies  at  common  law,  viz. :  mui^ 
der,  larceny,  robbery,  arson  and  rape,  a  few  of  the  many 
other  high  crimes  created  by  statute  may  be  mentioned  as 
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illastrating  the  law  of  those  old  times.  For  a  jesiiity  aemi* 
Dary  priest  or  ecclesiastic,  born  in  the  realm,  to  return  to  it» 
was  high  treason ;  persistent  refusal  to  attend  church  after 
being  admonished  was  felony,  without  the  benefit  of  clergy ; 
selling  a  horse  to  a  Scotchman  and  stealing  hawks  were 
also  felonies ;  and  stealing  goods  above  the  value,  of  twelve 
pence  was  punished  with  death,  and  worked  the  forfeiture 
of  estates,  and  the  corruption  of  blood. 

Much  difficulty  has  been  found  in  finding  out  the  law  of 
those  ancient  times  applicable  to  the  case  at  bar,  to  deter^ 
mine  the  grade  of  the  offense  charged  in  the  indictment. 

Says  one  old  writer,  the  ancient  common  law  of  England 
provided  with  such  anxiety  for  the  personal  safety  of  the 
subject,  that  every  act  done  against  another,  which  might  in 
its  consequences  have  proved  fatal  to  his  existence,  was 
construed  to  be  felonious.  Of  this  there  are  several  instances 
in  the  year-books  of  Edward  the  II.  and  Edward  the  III.  In 
the  reign  of  Edward  the  TV.  the  maxim  that  voluntas  repu- 
tdbatur  pro  facto  began  to  grow  obsolete  ;  and  the  offense 
of  assault  with  intent  to  murder  was  considered  a  high 
misdemeanor,  only  punishable  at  discretion.  1  Hawk.  P. 
C.  (8thed.)lll. 

Thus  the  law  remained  for  more  than  one  hundred  years 
after  the  third  year  of  James,  and  until  the  reign  of  George 
the  III. 

Colorado  having  adopted  the  common  law  as  it  was  dur- 
ing the  third  year  of  James  the  First,  by  it,  assault  with 
intent  to  murder  is  a  high  misdemeanor,  unless  the  common 
law  has  been  changed  in  this  respect  by  the  48th  section 
of  our  Criminal  Code. 

The  indictment  under  consideration  is  found  under  that 
section  which  is  substantially  as  follows:  "An  assault 
with  intent  to  commit  murder,  rape,  robbery  or  larceny, 
shall  subject  the  offender  to  confinement  in  the  penflentiary 
for  a  term  not  less  than  one,  nor  more  than  fourteen  years. 
An  assault  with  a  deadly  weapon,  instrument,  or  other 
thing,  with  an  intent  to  inflict  upon  the  person  of  another 
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a  bodify  injurj  where  no  considerable  prov^ocation  appears," 
etc.,  ^'  shall  be  judged  to  be  a  high  misdemeanor,  and  any 
person  thereof  daly  convicted  shall  be  fined  in  a  sum  not 
ezceedii^  $!^,000  and  imprisoned  not  exceeding  one  year 
in  the  county  jail.' ' 

The  minimum  penalty  for  assault  with  intent  to  murder 
is  one  jear  in  the  penitentiary,  and  the  minimum  penalty 
for  assault  with  intent  to  do  bodily  injury  may  be  merely 
nominal  — one  day  in  jail  and  six  cents  fined  —  while  the 
maximum  penalty  for  these  offenses  are  almost  as  widely 
apart. 

The  turpitude  involved  in  the  former  is  as  much  greater 
than  in  the  latter,  as  the  intent  maliciously  to  murder  by  a 
secret  deadly  thrust  exceeds  in  depravity  the  intent  to  dis- 
able an  adversary  by  a  hasty  unnecessary  blow  with  a 
deadly  weapon,  given  upon  slight  provocation  in  sudden 
combat. 

The  latter  by  the  statute  is  expressly  made  a  high  mis- 
demeanor, while  the  former  is  not  by  the  statute  classed 
either  with  felony  or  any  grade  of  misdemeanor. 

Assault  with  intent  to  murder  involves  the  highest  de- 
pravity, and  the  legislature  having  imposed  a  much  greater 
penalty  for  its  punishment,  we  conclude  it  is  as  much  higher 
offense  in  law  than  assault  with  intent  to  do  bodily  harm, 
as  the  depravity  it  manifests  and  its  punishment  exceeded 
the  punishment  to  be  inflicted  for,  and  the  quo  animo  that 
characterizes  assaults  with  intent  to  injure.  The  latter, as 
we  have  seen,  is  made  a  high  misdemeanor.  Between  high 
misdemeanor  and  felony  there  is  no  grade  of  crime  known 
to  the  law.  It  follows  by  necessary  implication  that  the 
statute  having  made  assault  with  intent  to  murder  a  higher 
crime  than  a  high  mi8demeaxu>r,  it  is  of  the  next  grade 
higher,  and  a  felony. 

When  the  verdiot  was  rendered,  the  defendant  was  in 
jail ;  he  had  a  right  to  be  present  tlien,  but  of  this  right  he 
haft  been  deprived. 

This  right  is  one  that  cannot  be  waived  by  counsel ; 
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• 

whether  the  defendant  when  under  bail  may  waive  this 
right  by  remaining  voluntarily  absent  when  the  verdict  is 
rendered,  we  do  not  consider  nor  decide.  It  is  settled  that 
it  is  error  to  deprive  a  party  charged  with  felony,  of  his 
right  in  this  respect.  State  v.  France^  Cooper,  Tenn,  343  ; 
Id.,  Overton,  434-6;  1  Bishop's  Cr.  Pro.  ( 1st  ed.)  688,  and 
cases;  Price  v.  Commonwealth^  18  Penn.  6  Harris,  103; 
Stabhs  V.  The  Staie^  49  Miss.  716 ;  The  People  v.  Perkins^ 
1  Wend.  91;  Dougherty  v.  The  OommonweaUh^  69  Penn. 


Some  objections  are  urged  against  the  indictments,  but 
they  are  untenable.  The  recent  repeal  of  the  statute  au- 
thorizing proceedings  by  information  render  it  unimpor- 
tant to  discuss  the  question  whether  in  this  particular  case 
the  prosecution  should  have  been  by  indictment  or  infor- 
mation. 

The  verdict  and  judgment  are  reversed,  a  new  trial  is 
granted,  and  the  cause  is  remanded.  Reversed. 

RieHT  OP  AccnsRD  TO  BB  Prksemt  at  trial  In  prosecutloii  for  felODjr  cannot  be  waived 
{Stale  V.  Myriek,  38  Kan.  240),  and  It  is  error  to  render  a  verdict  In  bis  absence:  Ex  parte  FarH- 
hamt  3  Colo.  M6;  BtnUh  v.  PeopU,  8  Colo.  468. 


Babtels  et  al.  v.  Arms. 

1.  One  acting  as  a  general  agent  under  a  power  of  attorney,  and  being  in  poo* 

Bession  of  chattels  secured  to  his  principal  by  mortgage,  has  such  special 
property  in  the  chattels  as  will  enable  him  to  maintain  replevin  therefor 
in  his  own  name  against  one  interfering  with  the  possession  under  claim 
of  title  from  the  mortgagor. 

2.  In  replevin,  where  the  taking  was  wrongful,  a  demand  previous  to  brlnoing 

suit  is  unnecessary. 

Appeal  from  District  Court  qf  Pueblo  County. 

This  was  an  action  of  replevin,  brought  by  the  appellee, 
John  Arms,  against  Julius  L.  and  Gustav  Bartels,  the  ap- 
pellants, to  recover  possession  of  a  quantity  of  brick 
claimed  and  taken  by  the  appellants  from  the  appellee's 
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possession  under  a  bill  of  sale  from  one  Giles,  to  the  appel- 
lants. The  bill  of  sale  bears  date  July  14, 1873.  The  brick 
clairned  and  taken  were  not  in  existence  at  that  date,  and 
their  manufaotare  not  began  until  the  25th  day  of  July, 
1873.  The  declaration  was  in  the  cepit  and  deiiaet,  and  the 
pleas  of  non  cepit,  non  detinet,  property  in  the  defendants 
and  in  several  others,  were  interposed.  The  cause  was  tried 
at  the  June  term,  1874,  of  the  district  court,  before  a  jury. 
The  appellee  obtained  a  verdict  upon  which  judgment  was 
at  the  same  term  rendered  in  his  favor,  to  reverse  which 
this  appeal  is  prosecuted.  Further  facts  necessary  to  a  full 
understanding  of  the  case  are  stated  in  the  opinion. 

Mr.  A.  A.  Bbadfori>,  and  Mr.  James  Macdonald,  for 
appellants. 

Mr.  Wilbur  P.  Stone,  and  Mr.  H.  C.  Thatcher,  for  ap- 
pellee. 

A.  W.  Stone,  J.  On  the  26th  day  of  December,  1873, 
the  appellee,  as  the  agent  of  James  R.  Waldon,  loaned  to 
M.  M.  Giles  $4,038.63,  and  took  his  note  therefor,  payable 
to  Waldon,  and  a  chattel  mortgage  on  a  quantity  of  brick 
belonging  to  Cfiles.  Before  the  maturity  of  the  note,  on  the 
27th  day  of  December,  1873,  Giles  executed  a  power  of  at- 
torney to  Arms,  the  appellee,  authorizing  him  to  take  pos- 
session of,  and  sell  the  same  brick  mentioned  in  the  chattel 
mortgage,  and  receive  the  money  therefor. 

On  the  30th  day  of  December,  1873,  Giles  put  Arms  in 
possession  of  the  brick,  being  tjie  same  brick  mentioned  in 
the  chattel  mortgage,  and  Aims  put  one  Robins  in  charge, 
who  continued  in  possession  of  the  same  until  dispossessed 
by  the  appellants. 

On  the  19th  day  of  January,  1874,  appellants  took  pos- 
session of  the  same  brick,  and  commenced  hauling  them 
away.  The  evidence  fails  to  show  any  right  in  the  appel- 
lants to  said  brick.  The  important  question,  and  in  fact 
the  only  question  in  the  case,  is,  whether  the  plaintiff,  John 
Vol,  m— 10 
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Arms,  can  maintain  the  salt  The  title  to  the  brick  was  un- 
questionably in  Waldon ;  Arms  was  his  agent,  aeting  under 
a  power  of  attorney,  which  gave  him,  in  Waldon's  name, 
the  right  to  loan  Waldon's  money  generally,  and  upon  such 
security  as  he  deemed  proper,  and  to  ask,  demand,  re- 
cover, and  receive  all  moneys,  dues  and  effects^  due,  com- 
ing or  payable  to  him,  to  make  all  contracts,  orders,  writ- 
ings and  instruments  requisite  and  proper  to  cany  out  the 
power. 

We  think  it  &irly  dedueible  from  this  letter  of  attorney, 
that  Arms  had  authority  to  sell  any  chattels  received  by 
him  in  the  usual  and  necessary  course  of  his  bosfnesB  trans- 
actions for  Waldon.  It  is  one  of  the  means  necessary  to 
accomplish  the  desired  end— the  return  of  the  money 
loaned  with  its  use ;  and  in  the  absence  of  any  proof  to  the 
contrary,  the  law  would  imply  a  promise  on  the  part  of 
Waldon  to  pay  Arms  what  his  services,  in  and  about  Wal- 
don's  business,  were  reasonably  worth.  The  situation  that 
Arms  sustained  to  Waldon  was  not  that  of  a  mere  servant, 
or  naked  bailee.  It  was  more  ;  he  was  the  general  agent  of 
Waldon,  to  do  whatever  Waldon  «>uM  do,  relative  to  the 
matters  intrusted  to  him^  which  was  the  lending  of  Wal- 
don' 8  money.  And  in  the  transaction  of  Waldon' s  business 
he  rightfully  acquired  possession  of  the  brick,  and  contin- 
ued in  such  possession  until  interfered  with  by  the  d^ond- 
ants.  He  had  a  special  property  in  the  brick,  by  virtue  of 
his  possession,  subject  only  to  the  claim  of  Waldonw 

It  is  an  elementary  principle,  that  a.  general  or  special 
property  in  the  goods  taken  is  suflS.cient  to  maintain  re- 
plevin.   1  Ch.  PL  163.    ' 

What  constitutes  such  a  special  property,  as  authoriaea 
the  right  of  action,  is  not  wholly  free  from  doubt. 

It  has  been  held  that  a  mere  servant  who  has  charge  of 
goods,  as  such  only,  cannot  maintain  the  action ;  and  that 
a  receiptor  to  an  officer,,  or  a  bailee,  cannot  maintain  it.  The 
reason  assigned,  is,  that  su^ch  a  bailee  has  no  special  prop- 
erty in  the  goods;  the  possession  of  the  servant  being  e:su 
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dusively  that  of  his  master,  and  the  receiptor,  that  of  the 
offioei*. 

Possession  of  chattels  is  prima  fade  evidence  of  iJirop- 
erty,  and  the  right  to  possession  a  right  of  property,  as 
against  all  who  cannot  show  a  better  title. 

In  the  <5ase  of  White  et  al.  v.  Ba^oom  et  uL^  which  was  a 
suit  involving  a  bailee's  right  of  action  for  injuries  to  prop- 
erty in  his  possession,  Redfield,  C.  J.,  says:  '*  The  general 
principle  of  law  in  regard  to  this  point  seems  to  us  suffi- 
ciently settled.  Ordinarily,  one  having  possession  of  goods, 
even  by  finding  or  by  tort,  has  a  sufficient  title  to  recover 
the  value  against  a  mere  wrong-doer,  or  any  one  who  un- 
dertakes to  perform  service  about  the  goods,  and  fails  in 
ordinary  skill  and  diligence.  This  principle  of  law  is  of 
very  long  standing.  The  person  who  is  gnilty  of  tort,  or 
who  fails  to  perform  his  duty  according  to  his  undertaking, 
or  the  general  obligation  of  his  craft  or  position,  cannot  or- 
dinarily dispute  the  title  of  him  from  whom  he  took  or  re- 
covered possession.  Naked  possession  is  a  sufficient  title 
against  all  the  world,  except  him  who  has  a  superior  title, 
and  the  law  will  presume  the  possession  either  by  finding 
bailment  or  mere  tort,  has  the  consent  and  title  of  him  in 
whom  resides  the  better  right  until  he  shall  connect  himself 
with  the  wrong-doer  in  some  way.  Until  that,  the  wrong- 
doer must  show  a  right  to  do  as  he  has  done.  It  is  no  jus- 
tification to  him  to  impeach  the  plaintiflT's  title.  It  is  every 
day  practice  in  the  courts  of  common  law  for  the  bailee, 
who  is  not  accountable  over,  to  bring  suits  for  any  injury 
to  the  goods  either  by  force  or  negligence."     28  Vt.  271. 

It  is  lield  in  Michigan,  that  when  one  is  in  the  peaceable 
possession  of  goods,  not  as  an  intruder,  trespasser  or 
wrong-doer,  but  as  owner,  either  of  the  whole  property  in 
them,  or  of  some  special  property,  he  has  a  valid  title  as 
against  all  mere  strangers  ;  and  that  any  one,  who,  without 
any  right  or  title,  takes  them  away  from  him,  is  a  wrong- 
doer, and  cannot  retain  his  grasp  and  preclude  a  recovery 
of  the  possession  by  showing  a  possible  or  actual  interest 
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in  some  third  party.  VanBaalen  v.  Dean^  27  Mich.  104. 
An  auctioneer  who  is  the  agent  of  the  owner,  to  whom 
goods  have  been  sent  for  sale,  may  maintain  replevin  there- 
for. Tyler  v.  Freeman^  3  Cush.  261.  An  agistor  of 
cattle  may  maintain  trespass  or  trover  against  a  stranger 
for  taking  them  away.  Bcbss  v.  Pierce^  16  Barb.  596.  In 
the  note  to  the  case  of  Armery  v.  Delamirie^  1  Smith's  L. 
C.  696,  the  learned  author,  after  a  very  extended  review  of 
all  the  cases  in  England  and  this  country,  says :  ''The 
weight  of  authority  is,  that  a  rightful  possession  proves 
and  constitutes  a  suflBcient  right  of  property,  to  sustain 
trover  or  replevin  against  every  one  who  takes  or  withholds 
chattels  personal  without  having  either  the  right  of  prop- 
erty or  the  right  of  possession ;  nor  will  evidence  that  the 
absolute  right  of  property  is  in  a  third  person  be  sufficient 
in  replevin,  any  more  than  in  trover,  to  rebut  a  right 
founded  on  a  rightful  possession.  The  contest  in  both  ac- 
tions is  between  the  plaintiff  and  defendant,  and  the  rights 
of  third  persons  are  immaterial,  unless  they  operate  di- 
rectly or  indirectly  in  those  of  the  parties." 

This  right  is  not  inconsistent  with  a  co-existing  right  for 
the  same  cause  in  the  general  owner.  Though  both  are  en- 
titled to  sue,  a  recovery  by  either  will  be  a  bar  to  a  subse- 
quent action  by  the  other. 

We  are  of  opinion  that  Arms  had  such  a  special  prop- 
erty in  the  brick  as  will  support  this  action. 

The  taking  of  the  brick  by  the  defendant  being  wrong- 
ful, no  demand  was  necessary. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 

Afirmed. 
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Goodrich,  Assignee,  etc.  v.  Michael  et  al. 

1.  Under  the  statute  (R.  S.  389.  g  14),  the  sale  of  personal  property,  unaccom- 

panied by  immediate  delivery  and  followed  by  actual  and  continued  pos. 
aession,  is  void  as  against  creditors. 

2.  An  assignee  in  bankruptcy  represents  the  creditors,  and  a  chattel  mortgage 

void  as  against  creditors  under  the  Territorial  statute  (R  S.  102, 103)  is 
also  void  as  against  the  assignee  in  bankruptcy. 

MrroT  to  District  Court  of  Arapahoe  County, 

Trover  by  an  assignee  in  bankruptcy  to  recover  dam- 
ages for  the  conversion  of  certain  ciiattels.  The  declaration 
contained  two  counts,  averring  property  in  the  plaintiff  as 
assignee,  before  and  after  the  bankruptcy,  and  right  of 
possession;  plea  of  the  general  issue  interposed.  The 
cause  was  tried  at  the  special  December  term,  1874,  by  the 
court,  a  jury  being  waived^  The  defendants  had  judgment 
to  reverse  which  this  writ  of  error  was  sued  out.  The  facts 
are  sufficiently  stated  in  the  opinion. 

Messrs.  France  &  Rogers,  for  plaintiff  in  error. 

Messrs.  Sayre,  Wright  &  Butler,  for  defendants  in 
error. 

A.  W.  Stone,  J.  This  was  an  action  brought  by  the 
assignee  in  bankruptcy  of  J.  Fred.  Zell,  to  recover  of 
Michael  and  Healey,  the  value  of  certain  property  alleged 
to  have  been  transferred  to  them  in  fraud  of  the  provisions 
of  the  Bankruptcy  Act. 

The  evidence  shows  that  on  the  13th  day  of  February, 
1873,  J.  Fred.  Zell,  the  bankrupt,  by  his  bill  of  sale  of  that 
date,  sold  to  the  defendants  in  error  the  furniture  and  fix- 
ture in  his  store  in  Denver,  for  the  consideration  expressed 
in  the  bill  of  sale,  of  $1,004.02 ;  that  on  the  31st  day  of  May 
following,  he  was  adjudged  a  bankrupt  upon  the  petition 
of  his  creditors,  filed  the  26th  day  of  March,  18r3 ;  that 
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at  the  time  of  the  sale  by  Zell  to  Michael  &  Co.,  Zell  was 
indebted  to  Michael  about  $550  for  money  paid  by  Michael 
as  the  surety  of  Zell,  some  time  in  the  first  part  of  Febru- 
ary, 1873. 

Michael,  in  his  testimony  before  the  register  in  bank- 
ruptcy, testified :  "I  was  going  away  and  wanted  security 
from  Zell,  and  he  gave  me  a  bill  of  sale  of  his  fixtures.  I 
got  possession  of  all  the  property  on  the  day  of  the  date 
of  the  bill  of  sale ;  they  remained  there  until  I  sold  them, 
which  was  some  time  in  June."  On  the  trial  of  this  cause 
lie  testified :  "  I  can't  tell  at  what  time  I  took  possession  of 
these  goods.  I  pretended  to  have  possession  eft  them  in 
February  before  ;  Zell  did  not  quit  using  of  them  until 
about  June ;  I  sold  them  a  few  days  after  he  quit  using 
them ;  I  did  not  do  any  thing  with  the  goods  during  tlie 
interval ;  they  still  remained  in  the  store ;  the  first  thing  I 
did  with  the  goods  after  Zell  quit  business  was  to  sell  them  ; 
I  sold  them  a  day  or  two  after  he  quit  business ;  I  took  the 
bill  of  sale  as  collateral ;  I  was  bound  for  no  particular 
sum ;  I  took  this  bill  of  sale  to  secure  me  for  the  indorsing 
of  that  note  ;  when  I  took  the  bill  of  sale,  I  did  not  expect 
to  take  charge  of  these  goods,  or  to  depend  on  them  to  get 
any  pay  ;  Zell  estimated  the  value ;  I  accepted  the  esti- 
mate ;  I  never  took  an  inventory  ;  I  paid  the  note." 

It  is  not  pretended  by  the  witness  Michael  that  there  was 
any  change  of  possession  of  the  property.  It  remained 
with  Zell  and  was  used  by  him  as  before  the  sale,  until  he 
quit  using  them  in  June,  after  he  was  adjudged  a  bank- 
rupt. 

It  is  shown  by  Michael's  testimony  that  he  took  the  bill 
of  sale  as  collateral  to  sepure  him  for  the  indorsing  of  2ieir8 
note,  and  that  he  did  not  expect  to  take  charge  ^f  the 
goods,  or  to  depend  on  them  to  get  his  pay. 

The  agreement,  whether  considered  as  a  bill  of  sale  or  a 
mortgage,  was  void  against  creditors.  If  as  a  mortgage,  it 
did  not  provide  that  the  property  should  be  left  with  the 
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mortgagor,  and  was  not  recorded  until  after  proceedings  in 
bankruptcy  had  been  commenced  against  Zell. 

If  a  bill  of  sale,  it  was  not  accompanied  by  an  immediate 
delivery,  followed  by  an  actual  and  continued  change  of 
possession  of  the  things  sold.    Rev.  Stat.  103,  339. 

It  did  not  create  any  lien  upon  the  property,  or  entitle 
the  defendant  to  any  preference  over  other  creditors  of  Zell 
in  tlje  event  of  his  being  proceeded  against  under  the  Bank- 
rupt Act. 

Conceding  the  validity  of  the  bill  of  sale  as  between  the 
parties,  it  is  not  valid  against  creditors!  It  had  no  opera- 
tion against  them,  until  the  defendants  took  possession, 
and  at  that  time  Zell  was  a  bankrupt,  and  their  possession 
gave  them  no  right  as  against  his  creditors.  Transfers  of 
personal  property,  situated  as  in  this  case,  only  takes 
eftect  as  against  creditors  from  the  delivery  of  the  property 
to  the  purchaser.  BaaJc  of  LeavemoortJi  v.  Hunty  11  Wall. 
391 ;  Allen  v.  Masse'ijy  17  id.  351 ;  Harvey  v.  Oralis,  5  Bank- 
rupt Rep.  218. 

The  assignee  represents  the  creditors,  and  any  claimed 
lien  which  would  be  void  as  against  creditors  generally 
would  also  be  void  as  against  the  assignee.  Harvey  v. 
Crans,  5  Bankrupt  Rep.  222. 

The  defendants  cannot  rely  on  the  bill  of  sale,  because  it 
was  void  as  to  creditors.  They  cannot  rely  upon  possess- 
ion, because  the  sale  was  invalid  and  because  at  the  time 
they  obtained  possession,  Zell  had  been  adjudged  a  bank- 
rupt. 

The  judgment  is  reversed  with  costs. 

Beversed. 

Sat.ic  of  Personai^ty,  trxAcooMfAxiEtj  iiv  fMicBBiATB  BKUvxRy,  foUowed  by  Actval 
and  oootlnued  posstwsluu,  is  void  us  ugulnst  credliurs.  The  same  rule  is  applied  aa  to  an  a** 
AignmeDt  for  the  benefit  of  creditors:  say  v.  Jfaymond,  8  Oolo*  471. 
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Bell  v.  Rhodes. 

The  verdiet  being  for  the  defendant  in  an  action  ex  deUcto,  and  the  evidence 
conflicting  without  a  decided  preponderance  in  favor  of  the  plaintiff,  the 
verdict  will  not  be  disturbed  upon  the  ground  merely  that  it  is  against  the 
evidence. 

Error  to  District  Qourt  of  El  Paso  County. 

The  facta  are  sufficiently  set  forth  in  the  opinion. 

Messrs.  Davidson  &  Harbison,  for  plaintiff  in  error. 

Mr.  J.  W.  DoBR,and  Mr.  Obbis  Blake,  for  defendant  in 
error. 

Brazee,  J.  Trespass  was  brought  by  plaintiff  before  a 
justice  of  the  peace  to  recover  for  dams^ges  alleged  to  have 
been  done  by  defendant' s  cattle,  in  destroying  a  portion  of 
the  plaintiff's  ungathered  crops.  There  was  a  trial  by  jury 
in  a  court  of  justice  of  the  peace,  and  a  verdict  was  ren- 
dered there  for  the  defendant,  and  judgment  given  against 
the  plaintiff  for  costs. 

The  plaintiff  appealed  to  the  district  court,  where  a  trial 
by  jury  was  had,  verdict  not  guilty ;  thereupon  a  motion 
for  new  trial  was  made  and  overruled,  after  which  judg- 
ment went  against  the  plaintiff. 

Three  actions  were  commenced  before  the  same  justice  of 
the  peace,  for  like  trespass ;  one  October  22d ;  one  October 
28th,  and  one  October  31st,  1873.  Judgments  were  recov- 
ered by  the  plaintiff,  before  the  justice  of  the  peace,  in  the 
first  and  third  actions.  The  case  at  bar  is  the  second  ac- 
tion. At  the  trial  in  this  case,  the  plaintiff  testified  that 
*'the  defendant's  cattle  were  marked  'T.  H.,'  and  were  on 
the  field  the  24th,  25th,  26th  and  27th  days  of  October, 
1 873."  Eussell  testified,  that "  he  saw  defendant' s  cattle  on 
plaintiff's  field  on  the  22d  day  of  October."  Kenyon  testi- 
fied, that  "he  saw  the  cattle  marked  'T.  H.*  on  plaintiflfs 
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field,  on  tHe  33d  of  October,  and  he  afterward  saw  them  in 
defendant's  possession."  Crawley  testified,  that  "he  saw 
eighty-one  or  eighty-two  head  of  cattle  marked  *  T.  H.'  and 
some  marked  '  G.  R.'  in  plaintiflTs  field  on  the  24th  of  Octo- 
ber, and  he  saw  defendant's  son  drive  them  into  defend- 
ant's corral  on  the  evening  of  the  same  day." 

On  the  part  of  the  defendant,  Marsh  testified,  that  "  after 
defendant  was  first  sued,  his  cattle  were  herded."  Bailey 
testified,  "that  after  the  lawsuit,  the  defendant's  sod  was 
ont  of  the  honse  with  orders  to  herd  the  defendant's  cattle." 
Hnlda  Rhodes  testified,  ^Hhat  the  defendant's  cattle  were 
herded,  after  the  plaiatifi*  sued  him ;  his  son  was  in  charge 
of  them ;  he  had  orders  to  keep  them  off  of  Bell's  field. 
The  cattle. were  herded  in  the  day  time  and  corraled  at 
night."  Daniel  Rhodes  testified,  that  ^'he  was  defend- 
ant's son;  was  fourteen  years  old;  that  after  Tiis  father 
was  sued  he  herded  his  cattle,  and  they  were  not  in  Bell's 
field ;  after  the  suits  were  commenced,  they  were  corraled 
at  night."  Corbin  testified,  that  "he  saw  defendant's  boy 
and  the  cattle  near  Bell's  field  on  Tuesday  before  the 
trials."  Jane  testified,  "she  watched  Bell's  field,  and  did 
not  think  defendant's  cattle  were  there  after  the  commence* 
ment  of  the  suit." 

The  foregoing  is  the  substance  of  the  evidence  touching 
the  fact  of  trespass,  the  time  covered  by  the  suit  at  bar. 
Evidence  was  also  given  tending  to  show  the  damage 
thereby  occasioned.  The  plaintiff  filed  a  motion  for  a  new 
trial,  **  because  the  verdict  of  the  jury  was  against  the 
law  and  the  evidence."  This  motion  was  overruled^  and 
that  was  assigned  for  error. 

The  jury  are  the  judges  of  the  credit  due  the  witnesses. 
The  evidence  was  conflicting.  We  do  not  discover  any 
such  preponderance  of  proof  in  favor  of  the  plaintiff  as 
should  invalidate  the  verdict.  There  was,  therefore,  no 
error  in  overruling  the  motion  for  new  trial. 

Judgment  affi/rmed. 
Vol.  Ill  — U 


Digitized  by 


Google 


CowELL  V.  Colorado  Spbings  Company.  [P^jb.  T-, 


CowBLL  V.  Colorado  Springs  Company 

1.  Objections  to  the  form  of  a  verdict  must  be  made  in  the  court  below  and 
before  the  jury  is  discharged.  An  objection  that  the  verdict  found  *'  the 
imne  "  instead  of  "  the  issues/'  or  for  "  the  plaintiff"  instead  of  "  the 
plaintiffs/'  cannot  be  raised  in  the  supreme  court  for  tks  first  time. 

3.  Objections  to  evidence  must  be  made  on  the  trial,  and  the  ground  of  objec- 
tion must  then  be  particularly  stated  if  the  evidence  is  of  such  a  nature 
that  its  inadmissibility  may  be  obviated  by  the  introduction  of  further 
testimony. 

8.  The  act  of  the  legislative  assembly  of  February  11,  1870,  authorizing  the 
formation  of  corporations  for  the  purpose  of  encouraging  immigratiou, 
held  to  be  a  rightful  subject  of  legislation  under  section  aiz  of  the  Or- 
ganic Act. 

4»  A  corporation  having  been  recognized  in  the  exercise  of  its  corporate 
functions  by  legislative  enactments,  all  inquiry  into  its  original  organisa- 
tion is  precluded. 

5.  One  who  deals  with  a  corporation  in  its  corporate  capacity  cannot  after- 

ward question  collaterally  the  legality  of  the  corporate  existence. 

6.  When  an  instrument  creating  a  trust.does  not  disclose  the  beneficiary,  it 

does  not  necessarily  follow  that  the  grantor  is  the  beneficiary. 

7.  The  refusal  of  the  court  to  give  instructions  not  supported  by  evidenoe  in 

the  case  cannot  be  assigned  for  error. 

8.  A  condition  in  a  deed,  granting  an  estate  in  fee,  that  intoxicating  liquors 

shall  never  be  manufactured,  sold  or  otherwise  disposed  of  as  a  beveii- 
age  in  any  place  of  public  resort  in  or  upon  the  premises  granted,  or  upon 
any  part  thereof,  the  grantor  reserving  the  right  upon  condition  broken 
to  declare  the  deed  void,  and  all  right,  title  and  interest  in  the  premises 
in  such  event  to  revert  to  the  grantor,  and  thu  grantee  consenting  to  the 
condition  and  reservation  ;  Held  to  be  a  valid  condition,  binding  upon  the 
grantee,  not  n^pugnnnt  to  the  estate  granted,  and  tliat  upon  condition  bro- 
ken the  grantor  might  maintain  ejectment,  upon  proof  of  the  breach,  with 
out  previous  entry,  demand  or  notice. 

9.  Where  an  exception  goes  to  the  whole  charge,  and  error  cannot  be  main' 

tained  upon  a  part,  the  exception  will  not  avail. 

Appeal  from  District  Court  qf  Pueblo  County. 

Thk  National  Land  and  Improvement  Company  and  the 
Colorado  Springs  Company  were  corporations  authorized 
by  law  to  acquire  and  hold  lands,  and  to  dispose  of  them 
by  sale  or  otherwise.    Charles  B.  Lamborn,  as  trustee,  re- 
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ceived  a  patent  from  the  government  of  the  United  States 
for  certain  lands  situated  in  El  Paso  county,  Colorado. 
Subsequently,  and  on  the  13th  of  March,  1872,  Lamborn, 
describing  himself  as  trustee,  conveyed  the  lands  described 
in  the  patent  to  the  National  Land  and  Improvement  Com- 
pany of  El  Paso  county.  On  the  14th  of  March,  in  the 
same  year,  the  last-named  company  conveyed  a  portion  of 
these  lands  to  the  plaintiff,  the  Colorado  Springs  Company. 
In  May,  1873,  the  plaintiff  conveyed  to  the  defendant, 
in  fee,  of  the  lands  last  mentioned,  two  certain  lots  de- 
scribed as  lot  numbered  one  in  block  numbered  ninety-two, 
and  lot  number  twenty-one  in  block  numbered  eighty-three 
in  the  town  of  Colorado  Springs.  The  deed  from  plaintiff 
to  defendant  contained  a  condition  restricting  the  sale  of 
intoxicating  liquors  upon  the  premises  granted,  which  con- 
dition is  set  out  in  the  opinion.  The  plaintiff  claimed  that 
the  defendant  had  broken  this  condition  and  brought  an 
action  of  ejectment  in  the  El  Paso  district  court.  Among 
other  matters  it  was  contended  by  the  defendant  that  the 
condition  in  the  deed  was  repugnant  to  the  estate  granted. 
Upon  a  trial  in  the  district  court  in  El  Paso  the  plaintiff 
obtained  a  verdict.  This  verdict  was  set  aside  and  a  new 
trial  granted  under  the  statute.  Upori  the  second  trial  the 
jury  failed  to  agree,  and  the  venue  was  then  changed,  upon 
application  of  the  defendant,  to  Pueblo  county.*  Upon  the 
trial  of  the  cause  in  the  district  court  of  Pueblo  county,  the 
plaintiff  again  prevailed,  judgment  was  rendered  upon  the 
verdict,  and  the  defendant  appealed. 

Messrs.  Mixler,  Bkck  &  Clough,  for  appellant. 

Messrs.  Davidson  &  Harrison,  for  appellee. 

BfiAZKi:,  J.  The  appellee  brought  ejectment  for  certain 
premises,  claiming  title  in  fee  simple.    Plea,  not  guilty. 

The  evidence  on  the  part  of  the  plaintiff  showed  a  certi- 
ficate of  its  incorporation,  filed  in  the  office  of  the  county 
clerk  and  recorder  of  El  Paso  county,  June  29th,  1871.  This 
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certificate  purported  to  incorporate  appellee  porsnant  to  the 
laws  of  Colorado,  for  the  purpose  of  aiding  and  encouraging 
immigration  to  the  Territory,  and  to  purchase,  acquire,  hold, 
possess,  sell,  convey  and  dispose  of  lands,  town  lots,  min- 
eral springs  and  other  property  ;  to  build,  construct  and 
operate  ditches,  wagon  roads,  and  mills  for  manufacturing 
lumber  and  other  articles  of  wood. 

The  plaintiffs  also  gave  in  evidence  an  act  of  the  General 
Assembly  of  the  State  of  Pennsylvania,  incorporating  the 
National  Land  and  Improvement  Company,  with  general 
corporate  powers,  and  power  to  receive,  hold  and  grant 
real  and  personal  property ;  explore,  locate  and  improve 
lands;  transport  emigrants  and  merchandise;  construct 
houses  and  buildings ;  manufacture,  trade  and  traffic ;  col- 
onize, organize  and  form  settlements  ;  operate  mineral  and 
other  lands,  and  improve  and  work  the  same. 

The  evidence  further  showed  a  patent  from  the  United 
States,  to  Charles  B.  Lamborn,  trustee^  dated  September  20, 
1870,  conveying  the  lands  in  controversy,  among  other 
lands  —  in  all  four  hundred  seventy-six  acres  and  fifty-eight 
one  hundredths  of  an  acre ;  a  deed  from  Charles  B.  Lamborn, 
trustee,  to  the  National  Land  and  Improvement  Company 
of  El  Paso  county,  dated  March  13,  1872,  conveying  the 
lands  in  question  with  other  lands,  and  covenanting  for 
quiet  and  peaceable  possession  —  consideration  $16,000  ;  a 
deed  dated  March  14, 1872,  from  the  National  Land  and  Im- 
provement Company,  to  the  Colorado  Springs  Company,  con- 
veying the  lands  in  question,  among  other  lands,  with  full 
covenants  —  consideration  $30,000 ;  a  deed  dated  May  20, 
1873,  from  the  *' Colorado  Springs  Company,  a  corporation 
duly  created  under  the  laws  of  the  Territory  of  Coloi-ado," 
to  the  appellant,  conveying  the  premises  in  controversy, 
with  full  covenants,  and  containing  the  following  condition : 
**Witnesseth,  that  the  said  party  of  the  first  part,  for  and 
in  consideration  of  the  sum  of  $250,  to  it  in  hand  paid  by 
the  said  party  of  the  second  part,  and  also  for  the  further 
consideration  of  the  agreements  between  the  parties  hereto, 
for  themselves,  their  heirs,  successors,  and  legal  representa- 
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tives,  that  intoxicating  liquors  shall  ne^er  be  manufactured, 
sold  or  otherwise  disposed  of  as  a  beverage  in  any  place  of 
public  resort,  in  or  upon  the  premises  hereby  grant-ed,  or 
any  part  thereof;  and  it  is  herein  and  hereby  expressly  re- 
served by  the  said  party  of  the  first  part,  that  in  case  any 
of  the  above  conditions  concerning  intoxicating  liquors  are 
broken  by  the  said  party  of  the  second  part-,  his  assigns  or 
legal  representatives,  then  this  deed  shall  become  null  and 
void,  and  all  right,  title  and  interest,  of,  in,  and  to  the 
premises  hereby  conveyed,  shall  revert  to  the  said  party  of 
the  first  piart,  its  successors  and  assigns,  and  the  said  party 
of  the  second  part  by  accepting  this  deed,  for  himself,  his 
heirs,  executors,  administrators  and  assigns,  consents  and 
agrees  to  the  reservations  and  conditions  aforesaid." 

Evidence  was  also  given  tending  to  show  that  after  the 
execution  and  delivery  of  the  last-mentioned  deed,  the  de- 
fendant had  sold  and  disposed  of  intoxicating  liquors,  as  a 
beverage,  in  a  place  of  public  resort,  upon  the  premises 
granted  in  the  last-mentioned  deed,  and  there  was  no  evi- 
dence substantially  tending  to  controvert  the  fact  of  such 
sale. 

Defendant's  motion  for  nonsuit  was  overruled.  The  jury 
found  defendant  guilty,  and  that  the  plaintiff  was  the  owner 
of  the  premises  described  in  the  declaration.  Defendant's 
motion  for  a  new  trial  was  overruled,  and  judgment  was 
given  upon  the  verdict  against  the  defendants. 

It  is  objected  that  the  jury  found  the  defendaTvt^  instead 
of  the  defendants^  guilty,  and  that  this  is  error.  The  ob- 
jection is  merely  technical.  The  defendants  plead  jointly 
to  the  declaration,  ''  not  guilty  ;"  this'  made  a  single  issue 
which  the  jury  were  impaneled  to  try,  and  sufficiently 
identifies  the  parties  defendant.  It  was  competent  for  the 
court  to  have  amended  the  verdict  below,  if  the  form  of  the 
verdict  had  been  made  the  ground  of  exceptions,  or  to  have 
sent  the  jury  out  to  further  consider  the  form  of  their  ver- 
dict. The  verdict  would  no  doubt  have  been  corrected  in 
respect  to  form,  in  the  court  below,  if  attention  had  been 
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called  to  it  there.  This  specific  objection  comes  too  late 
here  for  the  first  time.  If  separate  pleas  had  been  inter- 
posed below  by  the  defendants  respectively,  our  decision 
might  have  been  different,  but  here,  where  there  is  but  one 
defense,  and  the  court  can  see  that  the  issue  has  been  dis- 
posed of  upon  the  evidence,  and  that  the  jury  may  have 
used  the  word  "  defendant,"  as  a  noun  of  multitude  to  in- 
clude all  the  parties  defendant,  we  hold  that  the  verdict  by 
legal  intendment  is  sufficient  upon  the  issue  and  evidence 
in  the  case. 

The  objection  to  a  verdict,  that  it  found  '^  the  issue,''  in- 
stead of  the  "  issues,"  was  held  to  come  too  late,  on  «rror, 
for  the  first  time,  Laber  v.  Cooper^  7  Wall.  570.  In  Bmry 
V.  ffalsey,  6  Smedes  and  Marshall,  373,  it  was  held,  that  a 
verdict  which  found  for  ''the  plaintiff,"  instead  of  "the 
plaintiffs,"  was  sufficient,  where  th«e  record  showed  the  jury 
were  impaneled  to  try  the  issue. 

There  are  two  counts  in  the  declaration.  The  v^xlkl; 
finds  the  plaintiff  to  be  the  owner  in  fee  of  the  premises 
described  in  the  declaration ;  judgment,  that  the  plaintifi 
recover  possession  of  the  premises  '' according  to  the  ver- 
dict of  the  jury"  *'as  described  in  the  declaration)"  " to 
wit,"  and  then 'follows  the  description  in  the  first  count 
Now  appellant's  counsel  claim  that  the  respective  counts 
describe  different  parcels ;  we  think,  they  describe  the  same 
premises,  but  if  we  concede  the  contrary,  inasmuch  as  the 
verdict  covers  the  premises  described  in  both  counts,  the 
plaintiff  alone  is  prejudiced  by  a  judgment  for  one  parcel 
instead  of  two,  and  the  appellant  is  not  prejudiced 
thereby. 

The  objection  to  the  patent,  as  evidence,  Taised  in  the 
court  below,  viz. :  'Hhere  was  no  public  act  of  the  United 
States  congress,  as  is  referred  to  in  said  patent,  aiid  because 
the  same  is  immaterial,"  as  we  shall  show,  are  untenable, 
and  because  they  are  not  raised  on  the  argument,  we  regard 
them  as  waived.  The  objections  urged  on  the  arguwent,  to 
the  patent^  were  not  raised  below,  but  if  raised  there^  might 
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liave  been  obviated,  and  will  not  therefore  be  considered  by 
us  here. 

The  deed  from  the  National  Land  and  Improvement  Com- 
pany to  appellee  was  objected  to  at  the  trial,  on  the  ground 
that  it  "  was  not  acknowledged  as  required  by  the  laws  of 
Colorado  Territory." 

The  deed  from  appellee  to  appellant  was  objected  to  be- 
cause the  same  was  immaterial  and  that  the  condition  could 
not  be  given  in  evidence. 

It  is  urged  on  the  argument,  that  the  certificates  of  ac- 
knowledgment to  the  deeds  respectively,  show  that  the 
respective  acknwoledgments  were  those  of  individuals 
filling  corporate  offices,  and  not  of  the  corporations,  and 
they  were,  therefore,  without  proof  of  acknowledgments  by 
the  respective  grantors,  not  entitled  to  record,  nor  admissible 
in  evidence.  Attention  was  not  called  to  this  ground  of 
objection  at  the  trial ;  if  it  had  been  suggested  then,  it  might 
have  been  removed  by  the  production  of  the  original  deeds, 
and  proof  of  the  corporate  seals  and  signatures  of  the  offi- 
cers of  the  grantors.  It  is  well  settled  that  tiie  true  ground 
of  objection  to  the  admissibility  of  material  evidence  offered, 
which  might  be  obviated,  must  be  suggested  at  the  trial,  or 
it  cannot  be  considered  afterward.  The  ground  of  objec- 
tion to  the  admissibility  of  these  deeds,  ui^d  before  us  — 
that  they  were  not  acknowledged  by  the  grantors  —  that 
they  were  acknowledged  by  individuals,  and  not  by  the 
corporations  —  were  not  suggested  to,  nor  passed  upon  by 
the  court  below,  they  cannot  be  made  and  considered  now. 
Codp  V.  Butterfield^  1  Col.  384;  Consolidated  O.  Co.  v. 
jRabeTy  id.  614  ;  JfcGraw  v.  Welch,  2  id.  284. 

The  patent  and  the  deeds  referred  to  were  proved  by  cer- 
tified copies  without  any  affidavit  being  made  that  the  orig- 
inals were  out  of  the  power  of  the  plaintiff,  and  could  not 
be  produced.  It  is  objected  on  the  argument,  that  these 
copies  were,  therefore,  improperly  received  in  evidence.  This 
objection  was  not  taken  below,  ought  not  to  be  raised  here, 
aikl  we  hove  no  right  to  consider  it 
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The  learned  counsel  for  the  defendant  is  mistaken  in  his 
statement  that  the  deeds  to  the  companies  do  not  embrace 
the  lands  in  dispute.  It  is  claimed  by  the  appellant  that 
no  corporation  could  be  created  for  the  purpose  set  forth  in 
the  certificate  of  incorporation,  under  the  law,  and  that  ap- 
pellee had  no  existence,  and  could  neither  take  nor  con- 
vey the  title  to  land.  Under  section  1  of  the  act  of  March 
2,  1867  (14  U.  S.  Statutes  at  Large,  page  426),  the  legisla- 
ture of  the  Territory  may,  by  general  acts  of  incorporation, 
permit  persons  to  associate  themselves  together  as  bodies 
corporate,  for  mining,  manufacturing,  and  other  industrial 
pursuits.  Sections  1  and  2,  chapter  18  (page  117),  Rev. 
Stat,  of  Colorado,  of  1868,  authorizes  three  or  more  persons, 
for  the  purpose  of  carrying  on  any  kind  of  manufacturing, 
mining,  mechanical  or  chemical  business ;  construct  wagon 
roads,  railroads,  telegraph  lines,  dig  ditches,  build  flumes, 
run  tunnels,  or  carry  on  any  branch  of  business  designed  to 
aid  in  the  industrial,  or  productive  interests  of  the  country  ; 
to  make,  sign  and  acknowledge  certificates,  complying  with 
the  provisions  of  the  statute,  and  thereby  become  a  body 
politic  and  corporate. 

This  act  was  amended  February  11,  1870  (Laws  of  1870, 
page  49),  so  as  to  authorize  like  numbers  of  persons  to  in- 
corporate for  the  purpose  of  aiding,  encouraging  and  induc- 
ing immigration  to  this  Territory ;  and  to  purchase,  acquire, 
hold,  possess,  sell,  convey  and  dispose  of  town  lots  and 
other  property,  whether  real,  personal  or  mixed.  The  con- 
gressional act  of  June  10,  1872  (17  U.  S.  Statutes  at  Large, 
page  390),  declares  that  the  act  of  March  2,  1867,  referred 
to,  ''so  far  as  relates  to  incorporations  which  have  been,  or 
which  may  hereafter  be,  created  and  organized  for  the  busi- 
ness of  mining,  manufacturing,  or  other  industrial  pursuits; 
on  (or  ?)  the  construction  or  operation  of  railroads,  wagon 
roads,  irrigating  ditches,  and  the  colonization  and  improve- 
ment of  lands  in  connection  therewith,  or  for  colleges,  semi- 
naries, churches,  libraries,  or  any  charitable  or  scientific  as. 
sociation,  and  for  all  rightful  subjects  of  legislation,  consist- 
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ent  with  the  Constitation  of  the  United  States,  under  the 
general  incorporation  laws  of  any  Territory  of  the  United 
States,  shall  be  construed  as  having  authorized,  and  as 
authorizing  the  legislative  assemblies  of  the  Territories  of 
the  United  States  by  general  incorporation  acts  to  permit 
persons  to  associate  together  as  bodies  corporate"  for  the 
purposes   above  named. 

The  learned  counsel  for  the  appellant  have  ignored  In 
their  argument  the  Territorial  act  of  February  11,  187(J, 
amending  chapter  18  of  the  Revised  Statutes,  which  is 
important  to  be  considered  in  this  connection. 

The  incorporation  of  appellee,  as  expressed  in  the  certifi- 
cate under  which  it  claims  to  have  been  incorporated,  was 
among  other  things  for  the  purpose  of  aiding  and  encourag- 
ing immigration  to  the  Territory,  and  to  purchase,  acquire, 
hold,  possess,  sell,  convey  and  dispose  of  lands,  town  lots, 
mineral  springs  and  other  property. 

The  Territorial  Act  of  February  11,  1870,  expressly  au- 
thorizes corporations  to  be  formed  for  these  purposes. 

The  appellee,  then,  is  legally  incorporated  for  these  pur- 
poses, unless  the  last- mentioned  act  is  in  contravention  of 
the  Constitution  or  laws  of  the  United  States. 

Section  6  of  the  Organic  Act  enacts  that  the  legislative 
power  of  the  Territory  shall  extend  to  all  rightful  subjects 
of  legislation  consistent  with  the  Constitution,  and  the  pro- 
visions of  the  act.  Under  this  provision  there  is  no  doubt 
that  the  legislature  had  power  to  provide  for  the  creation  of 
bodies  corporate  for  the  purposes  contemplated  in  the  or- 
ganization of  the  appellee.  The  congressional  act  of  March 
2, 1867,  expressly  prohibited  the  grant  of  private  charters 
and  especial  privileges,  but  allowed  general  incorporation 
acts  by  the  Territorial  legislature,  authorizing  bodies  to  in- 
corporate for  mining,  manufacturing,  and  other  industrial 
pursuits. 

It  is  not  necessary  for  us  to  decide  whether  this  statute 
prohibited  by  implication  the  Territorial  legislature  from 
passing  general  laws  authorizing  the  formation  of  corpora- 
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tions  for  other  than  mining,  manufacturing  and  other  indos- 
trial  pursuits  under  the  maxim  that  the  expression  of  one 
thing  in  a  statute  is  the  exclusion  of  another,  nor  whether 
the  Territorial  act  of  1870  was  in  contravention  of  the  con- 
gressional act  of  1867. 

The  congressional  act  of  June  10, 1872,  has  saved  us  this 
labor.  That  act  declares,  that  the  act  of  March  2,  1867,  as 
fiar  as  it  relates  to  incorporations  which  have  been  create 
for  the  purpose  expressed  in  appellee's  certificate,  among 
others,  under  general  incorporation  laws  of  any  Territory, 
shall  be  construed  as  having  been  authorized. 

Before  the  passage  of  the  act  of  1872,  appellee  was  a  cor- 
poration de  facta,  created  under  the  forms  of  law,  for  le- 
gitimate beneficial  purposes,  inuring  to  the  benefit  of  the 
community,  as  well  as  to  the  benefit  of  the  corporators  ;  it 
exercised  the  functions  which  it  claimed,  and  whatever 
doubts  may  have  hung  over  the  legitimacy  of  its  birth,  have 
been  removed  by  the  act  of  1872,  and  it  is  entitled  to  be 
treated  as  a  corporation  dejwre^  from  thii  tim<?  of  filing  its 
certificate  of  incorporation,  capable  of  taking  and  convey- 
ing the  title  of  real  estate. 

This  conclusion  is  arrived  at  upon  authority. 

In  Jameson  v.  Tlie  PeopU,  16  III.  2S8,  it  was  held  that 
where  a  municipal  corporation  has  been  recognized  by 
acts  of  tliH  general  assembly,  empowering  it  to  act,  by  issu- 
ing negotiable  obligations,  all  inquiry  into  the  original  or- 
ganization is  precluded. 

In  Mclntyre  v.  The  Canal  Qompany,  it  was  held  that  an 
act  reciting  that  a  corporation,  trustee,  had  lost  its  right, 
and  authorizing  the  purchase  of  its  property  for  the  State^ 
recognized  its  existence  a^d  power  to  contract  9  Ohio, 
203. 

In  TTie  Black  River  arid  Utica  Railroad  Com/pany  v. 
Barnard^  81  Barb.,  the  company,  while  in  the  exercise  of 
its  corporate  functions,  had  been  recognized  by  act  of  the 
legislature  as  a  corporation,  and  it  was  held  tha/t  it  be- 
came, by  such  recognition,  vpao  faato^  a  legal  corporatioa 
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It  is  claimed  by  the  appellant's  oounsel,  that  the  a^t  of 
1873  did  not  retroact  so  b&  to  give  legality  to  appdlee  prior 
to  this  act. 

That  act  in  it^  terms  is  retroactive:  ^^  shall  be  construed 
as  having  authoriaed,"  applied  to  the  act  of  1870,  gives  it 
effect  from  its  inception^  unless  such  effect  is  in  coatraven* 
tion  of  the  Constitution. 

Satierlee  v.  Mathewson  was  in  ejectment ;  the  plaintiff 
claimed  title  derived  from  Connecticut,  and  the  defendant 
under  title  derived  from  Pennsylvania.  It  appeared  that 
the  defendant  had  come  into  possession  as  tenant  of  the 
plaintiff.  The  court  of  common  pleas  decided  in  favor  of 
the  plaintiff,  on  the  ground  that  the  defendant  was  estopped, 
by  reason  of  the  tenancy,  from  setting  up  his  title,  although 
it  was  the  oldest  and  best.  Upon  error,  the  supreme  court 
of  Pennsylvania  decided  that,  by  the  law  of  that  State,  the 
relation  of  landlord  and  tenant  could  not  subsist  under  a 
Connecticut  title,  and  upon  this  ground  reversed  the  judg- 
ment, and  awarded  a  new  trial.  Before  the  retrial  the  leg- 
islature of  Pennsylvania  changed  the  law  in  this  respect 
The  cause  subsequently  went  to  the  supreme  court  of  the 
United  States,  and  it  was  there  held  that  the  statute  which 
validated  the  void  contract  of  tenancy,  did  not  thereby  im- 
jMur  the  obligation  of  a  contract  —  and  that  although  retro- 
spective in  its  action,  it  did  not  partake  of  the  character  of 
an  ea?jK>o*^/acfo  law  forbidden  by  the  Constitution.  2  Pe- 
ters, 4i:3.  This  doctrine  was  recognijsed  in  StcUe  v.  Squires^ 
26  Iowa,  347. 

The  phrase,  ex  post  facto^  is  held  to  apply  to  legisla- 
tion respecting  crimes.  Sedgwick  on  Construction,  etc.,  of 
Stat  and  Con.  Law,  165. 

But  the  appellant  here  is  not  in  position  to  question  the 
existence  of  the  appellee,  collaterally  in  this  action. 

The  Territorial  legislature,  by  the  act  of  1870,  had  at- 
tempted to  provide,  by  a  general  law,  the  mode  by  which 
individuals  could  associate  and  acquire  corporate  powers 
similar  to  those  esacecoised  and  cUiimed  by  the  appellee.   The 
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language  of  the  sapreme  court  of  the  United  States,  in  an 
analogous  case,  is  applicable  to  this,  with  slight  change  of 
language.  Conceding  the  bank  (appellee)  to  be  guilty  of 
usurpation,  it  was  still  a  body  corporate  defactoy  exercis- 
ing at  least  one  of  the  functions  which  the  legislature  at- 
tempted to  confer  upon  it,  and  in  such  case  the  party  who 
makes  a  sale  of  real  estate  to  it,  or  buys  real  estate  of  it,  is 
not  in  a  position  to  question  its  capacity.  Smith  v.  SJieeleyy 
12  Wall.  361.  Or  we  may  adopt  the  language  of  the  su- 
preme court  of  Illinois,  and  say :  ^'  Here  then,  is  a  body 
defacto^  which  had  been  engaged  in  an  undertaking  in- 
volving important  interests.  The  regularity  of  its  organiza- 
tion cannot  be  questioned  collaterally.  And  alleged  non- 
compliance with  the  law  can  only  be  inquired  into  by  the 
writ  of  quo  warraTtto  or  scire  facias.  Hence  it  is  improper 
in  this  case  to  discuss  the  right  of  the  grantee  in  the  deed  to 
take,  or  the  power  of  the  legislature  to  legalize  the  irregu- 
larities complained  of."     Thompson  v.  Candor^  60  111.  428. 

It  is  contended  by  appellant's  counsel  that  the  patent, 
since  it  is  in  excess  of  quantity  authorized,  is  void  on  its 
face.  The  patent  purports  to  have  been  made  according  to 
the  provisions  of  the  act  of  congress  of  April  24,  1820, 
entitled,  "  An  act  making  further  provision  for  the  sale  of 
public  lands,"  and  in  conformity  with  the  several  acts  of 
congress  in  such  case  made  and  provided.  Section  1  of 
the  act  of  April  24,  1820,  and  other  acts,  under  certain  cir- 
cumstances, authorized  the  sale  of  public  lands  in  sections, 
halves,  quarters  and  half  sections.    See  U.  S.  R.  S.,  ch.  7. 

There  is,  therefore,  -nothing  on  the  face  of  the  patent  tend- 
ing to  show  that  the  quantity  of  the  land  conveyed  by  it, 
was  in  excess  of  the  quantity  authorized  by  law  to  be  con- 
veyed. 

It  is  claimed  that  inasmuch  as  the  patent  grants  the 
land  to  Charles  B.  Lamborn,  trusteCy  without  declaring 
the  trust,  the  land  was  granted  in  trust  for  the  grantor.  It 
does  not  necessarily  result  that  the  grantor  of  the  land  in 
trust  in  this  case  is  the  beneficiary  intended  by  the  trust 
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Dillage  v.  Greenough^  45  N.  Y.  438.  Besides,  Lamborn 
having  conveyed  the  premises  to  the  National  Land  and 
Improvement  Company,  in  the  absence  of  evidence  to  the 
contrary,  we  must  presume  that  he  properly  conveyed  in 
uccordance  with  the  trust,  and  not  in  violation  of  it.  There 
was  no  evidence  of  fraud  given  upon  the  trial. 

The  requests  for  the  court  to  give  instructions  based  upon 
the  theory  that  there  was  such  evidence  were,  therefore, 
propftrly  refused.  The  question  of  fact,  whether  Cowell 
had  accepted  the  deed  to  him,  and  the  condition,  was  fairly 
submitted  to  the  jury.  If  the  jury  had  found  in  favor  of 
appellant  upon  the  question  under  the  instruction,  the  ver- 
dict would  have  been  in  his  favor,  but  they  found  against 
him.  Tills  established  the  fact  that  he  accepted  the  deed 
and  the  condition,  and  was  bound  by  it. 

Requests  to  instruct  the  jury,  based  upon  the  hypothesis 
of  fact  antecedent  to  the  deed,  were,  therefore,  properly  re- 
fused. 

The  appellant's  counsel  contend  that  the  condition  in  the 
deed  to  appellant  was  repugnant  to  the  estate  granted  by 
the  deed,  and  is  therefore  invalid.  A  condition  similar  to 
that  in  appellant's  deed  was  held  not  repugnant  to  the  grant, 
and  that  the  grantor  might  recover  in  ejectment  upon  proof 
of  the  breach,  without  previous  entry,  demand  or  notice. 
We  assent  to  the  doctrine  and  reasoning  in  Plurrib  v.  TM>Sy 
41  N.  Y.  442.  See,  also,  Collins  Manf.  Co,  v.  Mercy ^  25 
Conn.  242. 

The  exception  to  the  instruction  goes  to  the  whole  charge, 
and  error  cannot  be  maintained  upon  a  part  of  it.  We  see 
no  error  in  the  instructions. 

Judgment  affirmed. 

VomnoK  CoBFOBATiOKS  MAT  CABST  ON  BusiinEss  Within  the  state.  In  the  aheence  of  a 
moblbltory  statute,  upon  the  principle  of  comity:  Cwotll  v.  Springs  Oo.  ioo  U.  H.  66,  atHrminff 
the  Judgment  In  the  principal  caee. 

Right  to  rou)  Hbaxty.  —  Where  a  statute  authorises  a  corporation  to  hold  real  prop- 
erty for  the  purposes  of  Its  business,  inquiry  as  to  what  real  property  Is  necessary  is  a  question 
between  It  and  the  state,  and  does  not  concern  third  parties:  Oowell  v.  Sprinas  Co.  100  u.  8. 5& 

Tbcst.  —Where  a  patent  to  land  adds  to  the  name  of  the  grantee  the  word"  trustee,**  with- 
out mentioning  any  trust,  such  addition  does  not  prevent  the  passing  of  the  legal  title.  If  a 
trust  Is  in  fiict  created,  It  is  for  the  eeHut  que  tnttt  and  no  one  else  to  complain  of  its  non- 
execution:  CoweU  V.  Spring*  Co.  100  U.  8  55,  affirming  the  Judgment  in  the  principal 
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inform  themselves  of  the  nature  of  the  stream  and  the 
amount  of  water  which  may  reasonably  be  expected  to 
flow  therein,  and  to  properly  and  safely  locate  and  con- 
struct the  road  across  such  stream,  as  a  man  of  the  highest 
prudence,  skillfulness  and  care  would  exercise  in  the  like 
case. 

They  are  bound  to  foresee  not  only  the  ordinary  freshets 
usually  occurring  in  the  stream,  but  also  such  other  freshets 
and  floods  as,  though  not  usual,  may,  nevertheless,  by  the 
highest  diligence  and  care  in  examination  and  inqiliry,  be 
anticipated,  and  then,  so  far  as  the  highest  degree  of  dili- 
gence and  care  will  avail ;  to  this,  they  are  bound  to  so  locate 
and  construct  the  road-way  as  that  it  may  not  be  endangered 
upon  such  occasions. 

The  corporation  is  not,  however,  bound  to  provide  against 
such  floods  as  are  unprecedented,  or  that  which  cannot,  by 
the  degree  of  diligence  above  required  of  them,  be  fore- 
seen." 

Want  of  such  care  in  the  construction  of  the  road  was 
apparently  regarded  as  ordinary  negligence  upon  which  the 
company  would  be  liable  for  compensatory  damages.  And 
as  to  gross  negligence  and  exemplary  damages,  the  court 
charged  as  follows : 

"If,  however,  you  believe  from  the  evidence  that  the 
defendant's  engineer  in  charge  of  the  construction  of  the 
bridge  did  in  fact  foresee  that  such  a  flood  as  tliat  which  is 
said  to  have  occurred  would  or  might  probably  occur,  and 
that  the  bridge,  as  constructed,  might  probably  go  out,  and 
yet,  out  of  mere  complacency  to  the  convenience  of  it  to 
the  contractor  Keating,  pei:mitted  him  to  change  the  location 
of  the  bridge  and  construct  a  dump  of  unsafe  and  improper 
length  at  its  eastern  approach,  then  this  was  gross  negli- 
gence, and  in  such  case  you  will  be  warranted  in  allowing 
exemplary  damages  sufficient  to  punish  the  defendant  for 
the  gross  negligence  of  its  agents  (whiclx  is  its  own  negli- 
gence), and  such  damages  should  be  proportioned  to  the 
degree  of  negligence  as  the  same  appears  from  the  evidence 
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to  have  been  exhibited  by  the  defendant's  employees^  and 
all  circumstances  of  aggravation  or  mitigation  appearing  in 
the  evidence." 

With  reference  to  the  measure  of  damages  and  the  ground 
of  plaintiff's  recovery,  the  court  cliarged  as  follows  : 

"The  life  of  the  son  and  his  filial  affection  and  attention 
IB  undoubtedly  of  some  pecuniary  value  to  the  parent  in  all 
caaes.  It  is  upon  this  ground  that  the  law  allows  the  action 
in  favor  of  the  parent.  In  determining  what  that  value  was 
in  the  parent's  instance,  you  should  consider  the  evidence 
as  to  the  relations  between  the  parties  prior  to  the  son's 
death,  and  from  the  data  giveu  thereby  you  must  deduce  a 
rule  which  may  se^^m  to  you  to  be  just  between  these  par- 
ties ;  you  are  not,  however,  to  award  any  thing  for  the  suf- 
fering or  pain,  if  any,  experienced  by  the  decedent,  nor  for 
the  mental  suffering  of  the  father  at  his  bereavement." 

It  appeared  incidentally  that  deceased  was  a  laborer,  but 
the  evidence  ;vas  not  directed  to  the  matter  of  his  probable 
earnings,  his  condition  in  life,  etc.,  and  the  case  was  not  put 
before  the  jury,  in  respect  to  damages,  in  the  manner  sug- 
gested in  the  opinion  of  the  court.  Other  facts  are  suffi- 
ciently stated  in  the  opinion.  A  great  many  points  raised 
in  the  assignment  of  errors  are  not  noticed  by  the  court, 
and  therefore  no  statement  of  them  is  necessary. 

Messrs.  Sayre,  Wright  &  Butler,  for  appellant. 
Mr.  T.  Gt.  Putnam,  for  appellee. 

HAUiETT,  C.  J-  Briefly  stated,  the  facts  in  this  case,  as 
given  in  evidence  at  the  trial  below,  appear  to  be  as  fol- 
lows: 

In  July,  1872,  a  violent  rain  storm  occurred  on  the  line 
of  appellant's  it>ad,  and  produced  a  flood  in  a  dry  ravine 
orarroya,  called  Coon  creek,  which  falls  into  Big  Sandy 
creek.  Thereby  an  embankment  leading  up  to  a  bridge  at 
the  mouth  of  the  arroya  was  washed  out,  and  a  midnight 
tfain^  bearing  appellee's  intestate  as  a  passenger,  plunged 
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into  the  chasm,  and  the  latter,  with  others,  was  killed. 
Negligence  is  not  imputed  to  the  persons  in  charge  of  the 
train,  but  the  question  is,  wliether  the  road  was  properly 
constructed  at  tlie  place  wliere  the  accident  occurred.  In 
describing  the  place,  the  witnesses  speak  of  an  old  channel 
of  the  Sandy,  which,  with  the  space  intervening  between 
that  channel  and  the  new  channel  of  that  stream,  formed  a 
semi-circular  basin,  which  was  traversed  by  the  railroad 
proceeding  from  east  to  west  along  the  course  of  Sandy. 
Into  this  basin,  on  the  north  side  of  the  railroad,  the  dry 
channel  of  Coon  creek  came,  and  the  channel  of  Sandy, 
which  was  almost  as  dry  as  its  tributary,  was  on  the  south 
side  of  the  railroad  and  150  to  200  feet  distant  from  the 
latter.  At  bottom,  the  basin  was  somewhat  unequal,  but 
the  old  channel  was  quite  level ;  according  to  some  wit- 
nesses, it  inclined  slightly  to  the  east,  but  not  enough 
probably  to  affect  very  greatly  the  flow  of  water  therein.  In 
general  elevation,  it  was  several  feet  lower  than  the  surround- 
ing country,  and  but  little  higher  than  the  bed  of  Sandy. 
A  bridge  70  feet  in  length  was*  located  40  or  50  feet  from 
the  east  bank  of  the  basin,  apparently,  to  allow  water  dis- 
charged out  of  Coon  creek  to  pass  down  to  the  new  channel 
of  Sandy.  Connecting  the  bridge  with  the  rim  of  the  basin 
at  the  east,  was  the  embankment  which  washed  away,  and 
which  was  made  of  earth  taken  from  a  cut  which  led  up  to 
the  basin.  The  evidence  was  clear  to  the  point,  that  the 
earth  or  sand  used  in  the  embankment  would  not  resist  the 
action  of  water,  and  of  course,  it  was  not  adapted  to  the  use 
which  was  made  of  it.  The  engineer  in  charge  of  the 
work,  when  the  road  was  constructed,  directed  that  the 
bridge  should  be  located  at  or  near  the  east  bank,  but 
afterward,  upon  a  suggestion  from  the  person  who  was 
grading  the  road,  he  allowed  it  to  be  placed  further  west 
Indications  of  water  having  been  in  the  channel,  existed  at 
the  time  the  road  was  built,  but  it  was  not  clear  that  any 
considerable  volume  of  water  had  passed  through  the 
channel.    One  witness,  who  assisted  in  building  the  bridge, 
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gave  some  account  of  a  flood  which  occurred  while  he  was 
at  work  there,  but  he  was  not  certain  as  to  the  locality  ? 
and  from  other  testimony,  it  is  probable  that  he  was  mis- 
taken as  to  the  place.  However  that  fact  may  be,  the  wit- 
ness was  undoubtedly  in  that  neighborhood  and  his  testi- 
mony is  of  some  value,  as  tending  to  prove  that  storms 
prevailed  in  that  region  of  country  at  the  time  the  road  was 
built,  and  that  the  officers  of  the  company  knew  or  might 
have  known  that  the  road  would  suffer  from  great  floods. 
AVithin  knowledge  of  tlie  people  of  the  vicinage,  no  such 
storm  as  that  which  caused  the  disaster  had  occurred,  nor 
had  any  such  volume  of  water  been  seen  in  the  channel  of 
Coon  creek.  On  the  night  in  question,  it  wks  probably 
five  feet  deep  and  it  flowed  with  a  rapid  current. 

Upon  these  facts,  a  principal  question  presented  in  the 
record  is,  whether  the  road  at  the  point  where  the  accident 
occurred  was  properly  constructed  to  resist  the  action  of 
the  elements  upon  it.  That  the  company  Y^as  bound  to 
exercise  the  highest  degree  of  care  in  that  respect  is  con- 
ceded, and  if  the  officers  of  the  company  knew,  or  could 
have  ascertained  by  diligent  inquiry,  the  danger  to  which 
the  road  was  exposed,  they  were  bound  to  guard  against 
it.  This  is  the  principle  founded  upon  public  policy  which 
was  recognized  by  this  court  in  a  case  which  grew  out  of 
the  same  accident  (2  Col.  442),  and  it  is  supported  by 
unquestionable  authority.  Floods  of  the  volume  and  vio- 
lence of  which  destroyed  the  road,  although  infrequent, 
were  not  unknown  on  the  plains,  and  in  the  region  of 
country  where  the  accident  occurred.  One  witness  had 
some  knowledge  of  six  storms  of  much  the  same  character 
within  the  Territory,  and  another  gave  an  account  of  one 
which  occurred  near  the  scene  of  the  disaster  at  the  time 
when  the  road  was  built.  Aside  from  this,  the  fact  that 
such  storms  have  visited  different  localities,  and  their  de- 
structive power  is  part  of  the  history  of  the  country,  of 
which  we  are  justified  in  taking  some  notice ;  it  is  true, 
that  this  peculiarity  of  the  climate  was  not  as  well  known 
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in  the  .year  1870,  when  the  road  wjis  built,  as  it  is  at  pres- 
ent, but  it  was  then  sufficiently  known  to  demand  the  at- 
tention of  the  company. 

It  is  true  also,  as  the  evidence  shows,  that  these  storms 
are  erratic,  rarely  recurring  iii  the  same  place  and  usually 
confined  to  a  small  territory.  That  circumstance  may  be 
sufficient  to  relieve  a  railroad  company  from  the  imputa- 
tion of  negligence  which  might  be  inferi-ed  from  a  failure  to 
provider  a  sufficient  water-way  in  places  where  there  is  no 
natui-al  channel,  and  notliing  in  the  topography  of  the 
country  to  suggest  danger  from  water.  We  shall  presently 
show  that  the  same  circumstance  will  often  rebut  a  pre- 
sumption of-  willful  misconduct  in  constructing  the  road, 
but  it  cannot  avail  to  relieve  a  company  from  the  duty  of 
providing  sufficient  water  ways  in  places  where,  as  in  the 
case  at  bar,  there  is  a  natural  cliannel  which  drains  a  con- 
siderable territory.  Experience  proves  that  in  such  places 
large  bodies  of  water  may  accumulate,  and  although  this 
does  not  often  occur,  the  safety  of  the  traveling  public 
demands  that  ample  provision  shall  be  made  for  it. 

Referring  to  the  evideneein  this  case,  it  is  only  necessary 
to  say  in  this  connection  that  the  embankment  which  was 
washed  away  was  manifestly  inadequate  to  withstand  a 
large  body  of  water,  as  the  catastrophe  which  gave  rise  to 
this  suit  sadly  proved  ;  and  the  company  was  negligent  in 
placing  it  there.  The  case  of  Witheis  v.  The  North  Kent 
Ry.  Co.^  311.  &N.969,  in  which,  upon  facts  somewhat  analo- 
gous, the  comi)9,ny  was  discharged,  is  not  controlling,  for 
in  that  case  negligence  was  not  shown.  In  a  humid  climate 
it  may  not  be  necessary  to  guard  against  such  torrents  as 
that  which  swept  over  appellajfit's  road,  but  with  us  the 
necessity  exists,  and  railroad  companies  should  recognize 
it. 

To  these  geneml  remarks  touching  the  liability  of  the 
company,  something  should  be  added  upon  the  question 
of  exemplary  damages  which  was  submitted  to  the  jury. 
Of  the  right  to  such  damages  under  the  statute  (9  Sesa 
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117)  it  is  eooogli  to  say  that  it  was  recognized  in  Kansas 
Pacific  Railmoy  Co.  v.  Miller^  2  Col.  442.  But  the  appli-* 
cattion  of  the  rale  to  oases  of  this  kind  must  be  with  the 
limitations  wliich  obtain  in  other  cases,  and  upon  that  point 
we  have  a  valuable  opinion  from  the  supreme  court  of  the 
Unit#?d  States.  Ib  Milwaukee  &  St,  Paul  Hailway  Co.  v. 
Arms^  1  Otfco,  489,  degrees  of  negligence  upon  which  so 
much  learning  has  been  expended  are  entirely  discarded, 
and  it  is  said  that  negligence  alone  is  not  to  be  visited  with 
punitive  damages.  Willful  misconduct  or  that  entii-o  want 
of  care  which  would  mise  the  presumption  of  a  conscious 
indifference  to  consequences,  is  necessary  to  support  a  claim 
for  such  damages.  Upon  looking  into  this  record  we  are 
unable  to  see  that  such  misconduct  or  want  of  care  in  the 
construction  of  appellantf  s  road  was  shown.  The  seventy 
foot  bridge  was  shown  to  be  sufficient  to  admit  of  the  pass- 
age of  all  water  that  would  in  the  ordinary  course  of  nature 
flow  down  the  arroya,  and  in  view  of  all  the  evidence  the 
fact  that  the  loiiation  of  it  was  changed  when  the  road  was 
in  process  of  construction  is  not  particularly  significant. 
The  channel  at  that  point  was  nearly  level  from  side  to  side 
and  a  projecting  bank,  a  short  distance  above,  afforded  some 
protection  to  the  eastern  embankment.  One  engineer,  who 
was  not  in  the  company's  service,  thought  that  the  west- 
em  embankment  was  in  more  danger  from  water  than  the 
eastecn.  It  seems  that  for  the  water  which  might  be  ex- 
pected to  flow  in  that  channel  after  ordinary  rain  storms 
(for  at  other  times  it  had  none),  the  bridge  was  as  well  lo- 
cated as  it  would  liave  been  if  placed  nearer  the  eastern 
rim  of  the  basin. 

Aud  as  to  the  flood  which  destroyed  the  road,  the  officers 
of  the  company  had  no  greater  reason  to  apprehend  that  it 
would  fall  in  that  place  than  elsewhere  on  their  long  line. 
True,  there  were  indications  of  the  action  of  water,  but 
probably  no  greater  than  in  many  other  valleys  on  the  road, 
and  certainly  not  sufficient  to  indicate  that  such  torrents 
w^re  of  common  occurrence  there. 
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The  law  of  these  phenomena  is  little  understood,  and  no 
one  can  say  that  a  deluge  will  happen  here  or  there,  al- 
though there  is  some  reason  to  expect  it  everywhere.  The 
fault  of  the  officers  of  the  company  appears  to  have  been 
that  they  did  not  study  the  course  of  nature,  and  guard 
against  her  casual  and  fortuitous  outbursts,  rather  than  a 
willfnl  and  reckless  disregard  of  duty.  In  this  we  have 
said  there  was  negligence,  but  there  was  not  willful  miscon- 
duct, or  that  want  of  care  which,  in  the  presence  of  a  known 
danger,  is  indifferent  to  consequences. 

Cases  may  arise,  presenting  other  features,  as  for  in- 
stance— if  no  water-way  should  be  provided  in  a  place 
where  one  was  manifestly  needed,  in  which  a  different  rule 
would  be  enforced,  but  upon  the  evidence  in  this  record, 
we  think  there  was  no  ground  for  punitive  damages. 

We  come  now  to  consider  the  true  measure  of  compen- 
satory damages  in  cases  of  this  kind,  a  subject  of  great 
difficulty,  upon  which  widely  different  opinions  have  been 
expressed.  Whether  the  damages  given  by  the  s&tute  are 
for  the  injury  to  the  deceased,  and  such  as  he  might  have 
recovered,  if  he  had  lived,  or  for  the  loss  sustained  by 
the  survivors  in  and  by  his  death,  is  not  entirely  clear  to  the 
writer.  But  regarding  the  point  as  settled  in  favor  of  the 
latter  proposition,  by  the  decision  of  this  court,  to  which 
reference  has  been  made,  and  perhaps  by  the  weight  of  au- 
thority also,  there  is  still  some  difficulty  in  ascertaining 
the  loss  of  the  survivors.  In  many  of  the  decisions  the 
value  of  the  life  of  the  deceased  is  mentioned,  and  lan- 
guage of  that  kind  is  used  in  Miller's  case,  but  this  cer- 
tainly does  not  mean  the  value  of  life  in  the  abstract,  for 
in  that  sense  it  would  be  simply  incalculable.  As  a  matter 
of  sentiment,  life  has  no  pecuniary  value,  but  considered 
with  reference  to  the  relations  of  deceased  with  others,  it  is 
capable  of  such  estimate.  In  this  sense  a  parent  is  entitled 
to  the  service^  of  children  during  their  minority,  and  to 
support  and  maintenance  from  them  in  his  declining  years; 
a  husband  is  entitled  to  the  assistance  of  his  wife  in  the  af* 
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fairs  of  life,  and  a  wife  is  entitled  to  support  from  her  hus- 
band; children  may  demand  nurture  and  education  from 
parents,  and  all  these  services  may  be  compensated  in  some 
sort  and  degree  by  money.  It  is  in  this  sense,  with  refer- 
ence to  the  probable  benefits  that  would  have  been  derived 
by  survivors  from  the  life  of  the  deceased,  if  he  liad  lived, 
that  the  phrase  should  be  understood  in  the  law,  for  other- 
wise all  will  be  left  to  the  discretion  of  the  jury.  Penn- 
sylvania Railroad  Co,  v.  Butler^  57  Penn.  St.  335.  So 
understood  there  seems  to  be  some  doubt  whether  the  re- 
covery should  be  according  to  the  needs  of  the  survivors, 
and  what  they  would  have  been  entitled  to  demand  from 
deceased  if  he  had  lived,  or  the  probable  accumulations  of 
the  latter  to  be  appropriated  to  the  use  of  the  survivors. 
In  a  Georgia  case  a  widow  was  allowed  the  present  worth 
of  a  reasonable  support  for  herself,  according  to  the.  expec- 
tation of  the  husband's  life  in  view  of  his  condition  and  cir- 
cumstances; and  so  also  in  Maryland.  Macoii  andWestern 
B.  R.  Co.  v.  JoTiTison,  38  Ga.  409 ;  j5.  &  0.  R.  R.  Co.  v. 
State,  33  Md.  642.  So  in  California,  it  was  held  upon  re- 
hearing, contrary  to  the  opinion  first  announced  in  the  same 
case,  that  surviving  children,  however  numerous,  were  en- 
titled to  support  and  education  during  minority,  and  this 
was  the  extent,  of  the  defendant's  liability.  Taylor  v. 
Western  Pacific  R.  R.  Co.,  45  Cal.  332.  The  opposite  view 
is  maintained  in  North  Carolina.  Kessler  v.'  Smith,  66  N. 
C- 154.  And  in  the  case  before  cited  from  57  Penn.,  it  is 
said  that  the  loss  is  what  the  deceased  would  have  prob-' 
ably  earned,  by  his  intellectual  or  bodily  labor  in  his  bus- 
iness or  profession,  during  the  residue  of  his  life-time,  and 
which  would  have  gone  for  the  benefit  of  his  children,  tak- 
ing into  consideration  his  age,  ability  arid  disposition  to 
labor,  and  his  habits  of  living  and  expenditure.  The  same 
rule  has  been  adopted  in  Iowa.  Rose  v.  I)es  Moines  Val- 
ley Ry.  Co.,?Q  Iowa, 247.  And  in  Illinois,  apparently  with 
the  qualification  that  notliing  shall  be  allowed,  if  the  sur- 
vivors were  not  in  any  degree  dependent  upon  deceased  for 
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eapport.     Chicago  &  Actmi  R.  R.  Oo.  v.  SJiannon^  43  HL 
899. 

The  authorities  are,  however,  quite  bewildering,  and  to 
review  them  at  length  would  be  very  tiresome.  The  rule 
which  gives  to  survivors  the  probable  earnings  of  the  de- 
ceased, if  his  lif(^  had  not  been  cut  off,  is  strongly  supported 
by  the  consideration  that  it  is  of  uniform  operation  and  ef- 
fect. Under  it  the  recovery  is  the  same  under  like  circum- 
stances, whether  the  beneficiary  is  husband,  wife,  child  or 
parent,  and  no  reason  is  perceived  why  it  should  not  be  so. 
This  accords  with  what  is  said  in  lUinois  Central  R.  R. 
Co,  V.  Barron^  5  Wall.  104,  as  to  the  theory  of  these  acts; 
and  it  seems  to  be  the  better  rule.  Strong  objections  may 
be  urged  against  it,  but  I  do  not  perceive  that  any  other 
rule  is  more  defensible.  Upon  this  it  would  seem  that  the 
view  taken  of  the  statute  in  the  court  below  was  incorrect. 
The  jury  should  not  have  been  required  to  return  damages 
according  to  the  filial  affection  and  attention  of  deceased  to 
his  parents,  for  of  these  no  pecuniary  estimate  could  be 
made.  The  statute  does  not  stand  upon  that  idea,  but  upon 
the  theory,  that  in  old  age,  parents  may  rely  upon  children 
for  support,  in  the  same^way  as  children  demand  the  like 
care  in  infancy  from  their  parents.  The  accumulations  of 
the  deceased,  during  the  remainder  of  his  life,  having  refer- 
ence to  his  age,  occupation,  habits,  bodily  health  and  abil- 
ity, would  have  furnished  the  true  measure  of  compensa- 
.tory  damages.  This  is  not  applicable  to  all  cases,  as  for 
instance,  in  the  case  of  a  child  of  tender  years,  it  is  not  pos- 
sible to  show  more  than  the  age  and  sex,  and  the  circum- 
stances and  condition  in  life  of-  the  parents.  Ihl  v.  Forty- 
Second  Street  R..  R.  Co.y  47  N.  Y.  318 ;  Pennsylvania  R. 
R,  Co.  V.  Keller y  67  Penn.  St.  305.  So  in  the  case  of  a  wife, 
other  data  must  be  used,  but  the  rule  suggested  seems  to 
be  a})i)li(!able  to  adult  males. 

For  the  purpose  of  showing  the  probable  duration  of  life, 
the  Carlisle,  or  other  approved  tables  may  be  used.  Row- 
ley V.  London  &  N.   IF.  Ry.  Co.,  8  Exch.  L.  R.  (1872-3) 
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221 }  Jhnaldsou  v.  Mississippi  &  Missouri  R.  jB.,  18  Iowa, 

If  tlwj  vi©w»  here  expressed  do  not  f  uUy  accord  with  what 
is  said  in  Miller's  case,  it  is  thought  necessary  to  modify 
that  opiniou.  The  evidence  was  stronger  in  that  case,  how- 
ever, and  probably  we  have  not  overruled  it  in  any  sub- 
stantial point. 

Several  questions  relating  to  the  admissibility  of  testi- 
mony have  been  examined,  but  any  discussion  of  them 
would  be  unprofitable.  Without  deciding  whether  the  evi- 
dence at  the  trial  was  sufficient  to  prove  the  parentage  of 
deceased,  we  think  that  more  should  have  been  oifered. 
Bonbtless,  evidence  to  show  that  the  alleged  parents  of  de- 
ceased acknowledged  the  marital  relation,  and  lived  to- 
gether as  husband  and  wife,  could  have  been  obtained,  and 
this  should  have  been  done. 

The  judgment  of  the  district  court  is  reversed  with  costs, 
and  tbe  caose  remanded.  Judgment  reversed. 

^x-KHTisMwr  Dakmosb,  WRKZf  PBOFBp.  —  Ezomplarjr  damages  ahoald  not  be  allowtd  fot 
simple  iioglfffeDce,  but  only  for  wantonness  and  conselous  Indifference  to  consequences 
JMurer.  «io.  J^.  O0,  v«  IVoodlcorei,  4  Cola  9.  In  an  action  for  causing  dealli,  the  daaMMrta 
Blhmid  be  cWAD^Mtory  limrely:  Dmtftr  ete.  Ry.  (h,  v.  WtHxtioarn,  4  Cola  188.  And  M* 
Kwmm  FtK,  My.  Ook  v.  OuUer,  19  KJan.  99;  Murphy  v.  Hobbtf  7  Colo.  812. 


Jabokr  V.  Whttsett  et  al. 

1.  Tluyt «  diied  Ib  iDtfffiotaial  to  convoy  title  tm  to  part  of  the  landi  deaerlMl 

is  pi  Itself  no  ground  for  Butting  aside  the  deed.  Nor  will  a  court  of 
equitj  entertain  a  bill  for  compensation  or  damages,  except  as  incidental 
to  other  relief,  where  there  is  an  adequate  remedy  at  law. 

2.  One  accepting  a  deed  of  conveyance  of  land  is  bound  to  exercise  ordinary 

prudence  in  examining  the  instrument,  and  cannot,  in  a  suit  against  the 
gtantof  for  alleged  defects  in  the  deed,  excuse  himself  for  this  negleet 
mpon  Ui«  gro«ad  oi  his  oonfideaoe  in  the  gianK>r. 

Appeal  froiJh  District  Cowrt  of  Arapahoe  County, 

This  was  a  suit  in  equity,  commenced  by  John  G.  Jaeger, 

the  appellant,  in  the  district  court  of  Arapahoe  county,  to 

recover  money  claimed  to  be  due  him  by  the  appellees, 

Richard  IS.  Whitsett  apd  Pox  Diefendorf,  for  an  alleged 
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fraud  practiced  upon  him  by  the  appellees  in  the  sale  and 
conveyance  of  two  lots  in  Larimer  street  in  the  city  of  Den- 
ver, and  also  to  cancel  the  deed.  The  bill  was  dismissed 
upon  the  final  hearing  and  a  decree  rendered  in  favor  of 
Whitsett  and  Diefendorf,  the  defendants  below,  for  costs. 
Thereupon  Jaeger  prosecutes  this  appeal.  The  facts  are 
stated  in  the  opinion. 

Mr.  T.  G.  Pdtman,  for  appellant. 

Mr.  E.  L.  Smith,  for  appellee. 

Hallbtt,  C.  J.  The  first  objection  is,  that  one  of  the  de- 
fendants in  the  bill  was  not  before  the  court  when  the  de- 
cree was  entered,  and  this,  if  correct,  must  have  been  because 
of  the  omission  of  appellant  to  serve  him  with  process.  Ap- 
pellant was  complainant  in  the  bill,  and  if  he  proceeded  to 
hearing  and  decree  without  bringing  the  proper  parties  into 
court,  the  error,  if  any  was  committed,  is  his  own.  The 
decree,  however,  recites  that  both  defendants  appeared,  and 
the  appeal  bond  was  given  to  both  of  them.  Upon  this  we 
are  authorized  to  assume,  in  this  appeal  at  least,  that  Diefen- 
dorf is  a  party  to  the  decree.  The  bill  charges  that  in  the 
year  1868,  appellant  purchased  from  appellee  certain  lots 
in  the  city  of  Denver,  and  took  from  them  a  deed  without 
any  of  the  usual  covenants  for  title.  That  the  grantors 
agreed  to  convey  by  deed  of  general  warranty,  and  relying 
upon  that  assurance,  appellant  did  not  read  the  deed,  or 
cause  it  to  be  examined  at  the  time  it  was  delivered  to  him. 
That  the  words  "  warranty  deed,"  were  printed  on  the 
back  of  the  instrument  in  large  letters,  and  thereby  appel- 
lant was  misled  as  to  its  character.  That  at  the  time  of  the 
purchase,  appellees  assured  appellant  that  they  owned  the 
whole  of  the  lots  in  fee,  but  the  fact  is,  that  a  portion  of 
each  lot  was  owned  by  a  third  party  and  not  by  appellees. 
That  appellant  has  entered  upon  and  improved  the  lots, 
was  compelled  to  buy  in,  this  outstanding  title  at  a  cost  of 
$600.    Wherefore  he  prays  that  the  deed  to  him  may  be 
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canceled  in  ^o  far  as  it  pretends  to  convey  the  parts  of  lots 
not  owned  by  appellees,  and  that  the  coart  will  decree  to 
him  what  shall  appear  to  be  due  him.  There  was  also  a 
prayer  for  general  relief.  Whitsett  alone  answered  the  bill, 
admitting  that  he  executed  the  deed,  and  denying  that  he 
agreed  to  convey  with  warranty,  and  that  he  made  any  rep 
resentations  respecting  the  title.  Appellant  replied  to  the 
answer, .  the  cause  was  referred  to  a  master,  and  upon  the 
coming  in  of  the  report  a  hearing  was  had,  resulting  in  the 
dismissal  of  the  bill.  We  find  some  difficulty  in  referring 
the  case  to  any  distinct  head  of  Equity  Jurisdiction.  Ap- 
pellant has  not  oflfered  to  reconvey  or  surrender  the  lots 
purchased  by  him,  and  therefore  we  cannot  Bay  that  he  de> 
sired  to  rescind  the  contract.  It  is  true  that  he  asks  that 
the  deed  to  him  be  canceled,  in  so  far  as  it  relates  to  the 
parts  of  lots  not  owned  by  appellees,  but  this  prayer,  if  we 
could  grant  it,  wo  aid  aflford  no  relief.  If  the  deed  is  now 
ineflfectual  to  convey  title  as  to  parts  of  the  lots,  that,  in  it- 
self, is  not  a  reason  for  setting  it  aside,  nor  is  it  a  ground 
upon  which  appellant  may  demand  money  paid  by  him  for 
an  outstanding  title.  The  charge  that  appellees  agreed  to 
convey  with  warrant}'-,  and  by  false  representations  induced 
appellant  to  accept  a  deed  without  such  covenant,  may,  if 
true,  be  a  ground  for  reforming  the  instrument,  but  such 
relief  is  not  demanded.  If,  however,  the  general  prayer 
extends  to  all  relief  that  may  be  properly  granted  upon  the 
facts  alleged,  it  is  doubtful  whether  the  damages  which 
might  perhaps  be  recovered  upon  a  covenant  of  warranty 
in  an  action  at  law  can  be  awarded  in  equity  upon  a  bill  to 
reform  the  deed.  The  general  rule  is,  that  courts  of  equity 
will  not  entertain  bills  for  compensation  or  damages,  ex- 
cept as  incidental  to  other  relief  where  an  adequate  remedy 
for  such  compensation  or  damages  lies  at  law.  Story's  Eq. 
Jur.,  §  798.  Whether  under  this  rule  upon  bill  to  compel 
a  conveyance  with  warranty  damages  resulting  from  de- 
fects in  the  title  to  the  property  purchased,  can  be  recov- 
ered, is  at  least  doubtful.     And  certainly  in  so  far  as  relief 
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is  grounded  upon  alleged  false  representations  respeetuig 
the  title  to  the  lot,  there  is  adequate  remedy  at  law  for  the 
deceit.  The  theory  of  the  bill  appears  to  be  that  certain 
false  representations  were  made  by  appellees  respecting  the 
deed,  and  also  the  title  to  the  lots,  upon  proof  of  which  ap- 
pellant will  be  entitled  to  moneys  expended  in  perfecting 
the  title.  That  such  a  bill  may  be  maintained  for  damages 
merely,  Is  by  no  ni(»ans  certain,  but  we  do  not  intend  to  de- 
cide the  point.  There  would  still  remain  the  question, 
whether  the  bill  may  stand  for  specific  performance  of  the 
contract  in  respect  to  the  covenant  of  warranty,  rejecting  the 
prayer  for  damages,  and  this,  together  with  all  other  ques- 
tions, may  be  determined  upon  the  facts,  without  reference 
to  the  form  or  nature  of  the  remedy.  As  to  the  alleged 
agreement  to  convey  the  lots  with  warranty  it  is  affirmed 
by  appellant,  and  denied  by  one  of  the  appellees,  who  alone 
testify  respecting  it,  and  the  evidence  does  not  preponderate 
upon  one  side  or  the  other.  The  words  printed  on  the  back 
of  the  deed  were  probably  misleading,  and  we  cannot  say 
that  the  use  of  them  was  consistent  with  the  highest  moral- 
ity. But  such  words  would  not  induce  a  man  of  ordinary- 
prudence  to  accept  a  deed  without  examination.  In  respect 
to  such  instruments,  great  care  is  usually  exercised,  and  the 
advice  of  counsel  is  taken.  Indeed  appellant  testifies  that 
upon  another  occasion  he  purchased  property  from,  Whit- 
sett,  and  he  then  consulted  an  attorney  as  to  the  deed  which 
he  received.  That  he  did  not  pursue  the  same  course  in 
this  instance  was  due  to  his  confidence  in  appellees.  It  is 
not  enough  that  he  had  confidence  in  the  parties  with  whom, 
he  was  dealing,  but  he  was  bound  to  exercise  the  care  that 
men  commonly  give  to  such  matters.  Mooney  v,  MiUer^ 
102  Mass.  217;  Kerr  on  Frauds,  etc.,  82  et  seq.  He  admits 
that  he  could  read  the  deed,  and  it  was  of  his  own  neglect 
that  he  did  not  do  eo.  Upon  the  alleged  representations  as 
to  title,  the  parties  are  opposed  in  testimony  iR  the  same 
manner  as  upon  the  deed,  and  there  are  these  additional 
circumstances.    Appellant  took  an  abstract  of  title,  which 
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affords  a  presumption  that  he  did  not  rely  npon  informa- 
tion obtained  from  appellees  respecting  it.  He  also  testifies 
that  another  party  was  present  on  one  occasion  when  Whit- 
sett  promised  to  be  responsible  for  the  title.  In  the  conflict 
of  testimony,  it  is  a  circumstance  against  him,  that  he  did 
not  call  this  third  party  to  prove  a  fact  so  important,  ox  at 
all  events  make  some  effort  to  obtain  his  testimony.  This, 
however,  is  not  very  strong,  for  the  witness  may  have  re- 
moved to  parts  unknown ;  but  casting  this  out,  we  are  una- 
ble to  say  that  false  representations  as  to  the  title  were  in 
fact  made  as  chained,  and  so  the  proof  fails  upon  this  point 
as  well  as  upon  the  other. 

The  decree  of  the  district  court  is  affirmed  with  costs. 

AffirTned. 


Packard  v.  Spellings. 

In  reserving  exceptions,  the  correct  practice  is  to  set  down  the  rulings  and 
exceptions  of  each  term  in  a  separate  bill,  and  procure  the  signature  and 
seal  of  the  judge  at  the  term,  or  within  a  time  fixed,  and  to  file  the  blU 
as  of  the  term  to  which  it  properly  belongs.  But  a  bill  of  ezeeptions 
inajr  embody  the  proceedings  in  a  caune  had  at  different  terms,  and  if  pe> 
fected  within  the  time  fixed  by  the  court,  it  will  be  allowed  to  stand. 

Error  to  the  Probate  Court  of  ArapaJioe  County. 

Messrs.  Patterson  &  Campbell,  for  defendants  in  error, 
now  moved  to  suppress  so  much  of  the  bill  of  exceptions 
in  this  cause  as  set  forth  the  evidence  and  proceedings  upon 
the  trial.  The  grounds  of  the  motion  are  stated  in  the 
opinion. 

Messrs.  Sayre  &  Wright,  contra. 

Halleti,  C  J.  The  cause  was  tried  at  the  June  term, 
1875,  of  the  probate  court,  resulting  in  a  verdict  against 
plaintiffs  in  error,  who  were  defendants  in  that  court.    Ex- 
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oeptions  taken  by  plaintiffs  in  error  to  certain  rolings  of 
the  court,  at  the  trial,  were  not  then  drawn  up  in  form,  but 
time  was  allowed  for  that  purpose,  extending  sixty  days 
from  and  after  the  30th  day  of  June.  A  motion  for  new 
trial  was  also  entered  at  the  same  term,  but  this  was  not 
determined  until  the  10th  day  of  July  following,  which 
was  one  of  the  days  of  the  July  term.  On  the  day  last 
mentioned,  the  motion  was  overruled,  to  which  plaintiffs 
in  error  reserved  exceptions,  and  sixty  days  were  allowed 
for  tendering  a  bill.  Judgment  having  been  entered  on  the 
verdict,  all  exceptions  taken  at  the  June  term,  as  well  as 
the  exceptions  to  the  ruling  upon  the  motion  for  new  trial 
at  the  July  term,  were  incorporated  in  one  bill  and  tendered 
to  the  judge  on  the  18th  day  of  August,  which  it  will  be 
observed  was  within  the  time  fixed  by  the  order  of  June 
30th,  and  by  the  order  of  July  10th  as  well.  The  bill  was 
not  signed  until  Dec.  2 1st,  when  certain  objections  were 
made  to  the  probate  judge,  which  it  will  not  be  necessary 
to  notice  except  in  so  far  as  they  are  renewed  in  the  pres- 
ent motion.  The  exact  language  of  the  motion  is  to  sup- 
press so  much  of  the  bill  of  exceptions  as  sets  forth  the 
evidence  and  proceedings  upon  the  trial  of  the  cause,  and 
several  reasons  are  assigned  which  will  be  referred  to  here- 
after. Confusion  appears  to  have  arisen  from  the  circum- 
stance that  the  rulings  and  decisions  of  the  court  at  the 
June  term  are  embraced  in  the  same  paper  with  the  ruling 
upon  the  motion  for  new  trial,  which  was  made  at  the  July 
term,  and  the  whole  is  entitled  and  was  filed  as  of  the 
July  term.  The  correct  practice  in  such  case  is  to  set 
down  the  rulings  and  exceptions  of  each  term  in  a  separate 
bill,  and  procure  the  signature  and  seal  of  the  judge  at  the 
term  or  within  the  time  fixed  by  the  court,  and  file  it  as  of 
the  term  to  which  it  properly  belongs.  Anciently,  the 
course  was  to  authenticate  each  exception  separately,  but 
in  modern  practice,  all  exceptions  taken  during  the  trial 
are  usually  put  into  one  bill  which  is  sufficiently  attested 


Digitized  by 


Google 


1876.]  Paokabd  v.  Spsllings.  Ill 

by  the  signature  and  seal  of  the  judge  at  the  foot     Pome- 
ray's  Lessee  v.  Bank  of  Indiana^  1  Wall.  592. 

If  exceptions  taken  at  several  terms  are  included  in  one 
bill,  doubts  will  often  arise  as  to  the  time  when  such  excep- 
tions were  entered,  and  therefore  exceptions  taken  at  each 
terra  should  be  separately  authenticated.  In  this  instance, 
however,  no  such  doubt  exists,  for  it  appears  distinctly  in 
the  proceedings  of  the  court  and  in  the  bill  of  exceptions 
also,  that  the  trial  occurred  at  the  June  term  and  that  the 
motion  for  new  trial  was  determined  at  the  July  term. 

Upon  this,  we  perceive  that  so  much  of  the  bill  of  excep- 
tions as  sets  forth  the  proceedings  at  the  trial  properly 
belongs  to  the  June  term  of  court,  while  that  which  con- 
tains the  ruling  upon  the  motion  for  new  trial,  is  of  the  July 
term.  That  the  bill  was  not  filed  as  of  the  June  term  is  not 
in  itself  an  objection,  for  as  was  said  in  Eldred  v.  MaUoy^ 
2  Col.  20,  if  signed  and  sealed  at  the  term,  or  within  a  time 
fixed  by  the  court,  it  may  be  filed  on  a  subsequent  day. 
Objection  is  not  made  that  the  bill,  although  presented  to 
the  judge  within  the  time  specified  in  both  orders,  was  not, 
in  fact,  signed  until  long  after  such  time  had  expired,  and 
if  that  should  be  urged,  it  does  not  appear  whether  the 
delay  was  occasioned  by  the  judge  or  by  one  or  both  of 
the  parties.     Underwood  v.  Hossaclc,  40  III.  981 

Referring  to  the  first  and  second  objections,  that  the  bill 
was  filed  and  entitled  as  of  the  July  term,  it  should  be  ob- 
served that,  framed  as  this  bill  was,  to  embrace  all  excep- 
tions taken  at  both  terms,  it  was  impossible  to  file  it  with 
technical  accuracy.  If  filed  as  of  the  June  term,  it  would 
be  said  that  the  ruling  upon  the  motion  for  new  trial  vas 
not  of  that  term,  and  being  filed  of  the  July  term,  it  is  now 
said  that  the  proceedings  at  the  trial  are  not  of  that  term. 
But  these,  it  is  believed,  are  matters  of  form  rather  than  of 
substance,  and  since  we  are  able  to  discover  the  true  place 
of  each  exception  in  the  record,  and  the  bill  was  prepared 
and  perfected  within  the  time  fixed  by  the  court,  we  will 
allow  it  to  stand.    Of  the  same  nature  is  the  objection  that 
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the  bill  was  not  signed  and  sealed,  as  of  the  term  in  which 
the  cause  was  tried,  and  that  it  is  entitled  improperly,* 
Upon  what  is  here  alleged  we  are  warranted  in  assuming 
that  the  bill  was  signed  and  sealed  within  a  time  allowed 
for  that  purpose  at  both  terms,  and  this  we  have  always 
regarded  as  sufficient  Clearly  distinguishable  from  this 
case,  and  from  every  other  determined  in  this  court,  is  the 
case  of  Kansas  Pacific  llailway  Co.  v.  Twoinbly^  aduix,^  2 
Col.  569,  which  it  was  supposed  would  control  the  decision 
of  this  motion.  In  that  c-ase,  a  motion  for  new  trial  was 
heard  and  determined  at  a  term  subsequent  to  tliatin  which 
the  trial  occurred,  and  a  principal  question  was,  whether 
matters  occurring  at  the  trial,  if  renewed  in  tlie  motion  for 
new  ti'iaJ,  were  thereby  presented  for  review  in  this  court 
The  bUl  of  exceptions  not  having  been  perfected  at  the  trial 
term,  nor  within  a  time  then  allowed  for  that  purpose,  rul- 
ings and  decisions  of  the  court  upon  the  trial  of  the  cause 
were  not  properly  presented  in  it,  and  the  only  matter  there- 
by presented  was  the  ruling  upon  the  motion  for  a  new 
trial.  The  evidence  given  at  the  trial  and  the  charge  of  the 
court  to  the  jury,  was  regarded  as  necessary  to  a  correct 
understanding  of  the  decision  of  the  court  upon  that  motion? 
and  therefore  these  matters  were  properly  incorporated  in 
the  bill  of  exceptions.  The  power  of  the  court  to  hear  and 
determine  the  motion  after  tlie  trial  term  was  not  doubted, 
and  if  the  motion  could  be  heard  at  that  time,  the  right  of 
the  parties  to  except  to  the  rulings  of  the  court  and  to  de- 
mand the  judgment  of  this  court  in  review,  upon  all  mat- 
ters properly  presented  in  and  by  that  motion,  was  equally 
clear. 

In  such  case,  to  limit  the  aggrieved  party  to  the  naked 
motion,  and  deny  his  right  to  insert  the  evidence  and  the 
charge  of  the  court,  without  which  the  presumption  would 
obtain,  that  the  ruling  was  correct,  would  be  to  deprive  him 
of  the  benefit  of  his  exception.  But  the  right  to  record  ex- 
ceptions taken  at  the  trial,  after  the  term  has  passed,  when 
no  order  was  allowed  for  that  purpose,  was  not  then  affirmed, 
but  expressly  denied ;   and  so  the  rule  was  declared  in  Or- 
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man  v-  Keith^  i  Col.  82,  and  In  Murphy  v.  Omininghami^ 
id,  467. 

In  the  present  case,  a  just  regard  for  the  same  rule  is 
maintained^  for  as  to  the  exceptions  entered  at  the  June 
term,  and  that  which  was  entered  at  the  July  term  as  well, 
the  bill  was  tendered  to  the  judge,  within  the  time  pre- 
scribed by  the  court,  and  if  it  was  not  then  signed  and 
sealed,  that  fact  is  not  made  a  ground  of  objection. 

The  third  ground  assigned  in  the  motion,  that  it  does  not 
appear  in  the  bill  of  exceptions  who  were  defendants  in  the 
cause,  is  hardly  worthy  of  notice,  and  the  other  grounds 
have  been  sufficiently  discussed. 

The  motion  is  Denied. 


Martiw  v.  Colb. 

L  The  legal  import  of  a  blank  indorsement  upon  a  promiaaory  note  cannot 
be  varied  by  parol. 

2.  Where  a  caaae  is  tried  by  the  court  without  a  jury,  exception  must  be  taken 
to  the  jadgment  of  tbe  court  if  the  party  aggrieved  wishee  to  have  it  re- 
viewed in  this  court. 

Error  to  the  District  Court  of  Arapahoe  County. 

Assumpsit.  On  the  17th  of  July,  1868,  Webb  made  his 
promissory  note  payable  to  Martin  or  order,  eighteen 
months  after  date,  for  the  sum  of  $1,414.15,  with  interest  at 
three  per  cent  per  month  from  date  until  paid.  The  note 
was  indorsed,  "Pay  to  tbe  order  of  Luther  A.  Cole,  value 
received.  John  H.  Martin."  Cole  as  indorsee  sued  Martin 
as  indorser.  The  cause  was  tried  by  the  court  without  a 
jury,  and  the  plaintiff  recovered  judgment  for  $2,478X)7. 
Thereupon  Martin  siied  out  this  writ  of  error, 

Mr.  TiiOHAS  G.  Putnam,  for  plaintiff  in  error. 

Messrs.  Sayre  &  Wright,  for  defendant  in  enrol. 
Vol.111  — 15 
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A.  W.  Stone,  J.     This  is  an  action    by  an   indorsee 

against  the  indorser  of  a  promissory  note.  The  defendant 
filed  a  special  plea,  setting  up  a  parol  coutemporaneoas 
agreement  between  himself  and  the  plaintiff,  that  the  in- 
dorsement was  made  in  blank,  to  enable  the  holder  to 
collect  it  in  his  own  name,  and  that  it  should  never  be 
filled  up  so  as  to  make  the  defendant  liable  in  any  man- 
ner upon  the  same.  To  this  plea  the  plaintiff  demurred, 
and  the  demurrer  was  sustained.  The  defendant  sought 
to  prove  the  facts  set  up  in  the  plea,  under  the  general 
issue.  The  judgment  on  the  demurrer  and  the  refusal  of 
the  court  to  admit  the  proof  under  the  general  issue,  is 
assigned -as  error. 

The  extent  and  character  of  the  undertaking  by  general 
indorsement  is  fixed  by  law.  It  is,  that  the  note  is  due 
and  payable  according  to  its  tenor,  that  the  maker  is  of 
the  ability  to  pay  it  when  due,  and  that  by  the  use  of 
due  diligence  it  is  collectible.  This  legal  import  cannot 
be  varied  by  parol.  Mason  v.  Burton,  54  111.  349  ;  Beattie 
V.  Browne,  64  id.  360  ;  Campbell  v.  Robins,  29  Ind.  271. 

The  plea  and  offer  of  proof  is  an  attempt  to  make  a  gen- 
eral indorsement,  a  restrictive  indorsement ;  that  the  con- 
tract made  was  different  from  that  expressed. 

This  cannot  be  done  without  a  violation  of  established 
principles.  In  the  case  of  Dale  v.  Gear,  38  Conn.  18,  the 
plea  was  substantially  like  the  plea  in  this  case,  and  a 
demurrer  to  it  was  sustained.  The  chief  justice  says  :  *'  It 
presents  a  naked  case  of  an  attempt  to  prove  by  parol  that 
a  clear  and  unambiguous  contract  of  warranty  is  not  such, 
and  to  contradict  it  in  terms  —  to  turn  an  indorsement 
without  restriction  before  maturity,  into  a  restricted  in- 
dorsement. Such  a  plea  cannot  be  sustained  without  a  vio- 
lation of  essential  principles." 

He  goes  on  to  say  :  *'  It  may  be  shown  that  there  was  an 
equity  arising  from  an  antecedent  transaction,  including  an 
agreement  that  the  note  should  be  taken  on  the  sole  reliance 
and  responsibility  of  the  maker,  and  that  it  was  indorsed 
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in  order  to  transfer  the  title,  in  pursuance  of  such  agree- 
ment, and  that  the  attempt  to  enforce  it  is  a  fraud." 

This  case  was  again  brought  before  the  court  on  different 
pleadings,  where  this  antecedent  equity  and  a  fhiud  in  pro- 
curing the  indorsement  was  plead,  and  the  plea  was  sus- 
tained. 39  Conn.  89.  Such  cases  are  exceptions  to  the 
general  rule. 

The  plea  contains  no  averment  of  fact,  which  constitutes 
an  exception  to  the  general  rule,  and  the  offer  of  proof  is 
but  a  repetition  of  the  facts  stated  in  the  plea. 

The  authorities  cited,  when  applied  to  the  facts  of  the 
case,  do  not  sustain  the  position  of  the  learned  counsel  for 
the  plaintiff  in  error.  The  motion  to  suppress  certain  in- 
terrogatories and  depositions  was  properly  overruled. 
Whether  the  evidence  showed  that  the  property  of  Webb, 
the  maker  of  the  note,  was  exhausted  or  not,  it  is  not  neces- 
sary to  consider,  as  no  exception  was  taken  to  the  finding 
and  judgment  of  the  court.  Phelps  v.  Spruance,  1  Col. 
414.     The  judgment  of  the  court  is  Affirmed. 

Lboal  IiCFOBT  OP  A  BuLSTC  iNixoBSKUBNT  DP02T  NoTB  Cannot  b«  vail^  by  parol,  so  as 
to  prove  an  Indorsement  wftlioot  recourae:  Martin  v.  Cole,  104  U.  8. 80,  affirming  toe  Judgment 
In  the  principal  case,  and  J>unn  v.  OHottf  B  Colo.  186, 188. 

AjBaiOKEE  OP  Note  — Duties  op.  — The  statute  requiring  the  assignee  of  a  promissory 
note  to  exbanst  the  remedies  against  the  malcer  before  proceeding  against  the  assignor  con- 
sidered: MdrUn  t.  OrAe,  IM  U.  S.  80,  affirming  the  judgment  In  the  prlndpal  case.  The  ques- 
tion whether  an  execution  sued  out  on  a  Judgment  recovered  by  the  assignee  against  the 
maker  of  the  note  would  have  been  nnavaillog  Is.  for  the  parpose  of  flzing  the  IlablTity  of  ths 
aasbrnor,  determined  by  the  finding  In  the  principal  case  that  the  maker  was  Insolvent:  Jfar- 

/fn  v.  Cote,  104  u.  a  ao. 


Brown  et  al.  v.  The  People,  for  use,  etc. 

1.  Under  an  execatioa  commanding  the  sheriff  **  to  have  the  mooey  readj  to 

render  to  the  plaintiff,"  upon  the  return  day,  the  sheriff  cannot  diflcharge 
himself  from  liability  to  the  plaintiff,  by  paying  the  money  to  the  clerk 
and  taking  his  receipt.  Nor  does  such  payment  meet  the  requirements  of 
the  practice  in  paying  money  into  court. 

2.  Where  a  defendant  is  permitted  to  litigate  under  the  general  issne,  facts 

set  up  in  a  special  plea,  to  which  a  demurrer  has  been  sustained,  the  bus- 
taining  of  the  demurrer,  though  erroneous,  is  not  a  ground  for  reversal. 
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Appeal/ram  District  Court  of  Oilpin  Oauniy. 

Action  of  debt  oni  a  sheriff's  bond.    The  jEacts  are  stated 
in  the  opinion. 

Mr.  G.  B.  Reed,  for  appellants. 

.    Mr.  Alvin  Marsh,  for  appellees. 

Brazee,  J.  The  praecipe  for  summons  in  this  action  was 
filed  April  13th,  1872.  The  declaration  in  debt  was  on  the 
bond  of  Alexander  K.  Brown,  as  sheriflF;  damages  claimed, 
$2,000 ;  the  breach  averred  was,  that  said  Doggett  Bassett 
and  Hills  recovered  a  judgment,  upon  which  execution 
against  the  goods  and  chattels  of  Deitraan  Schneider,  the 
judgment  debtor,  for  $990.90  damages,  besides  interest  and 
costs,  issued,  and  Brown,  as  sheriff,  levied  the  execution 
upon  property  which  he  sold,  received  the  money  therefor, 
and  returned  the  execution  satisfied.  Pleas :  1st,  nil  debet; 
2d,  general  performance  of  duty  by  Brown  as  sheriff ;  3d, 
that  said  Brown,  as  sheriff,  levied  the  execution,  sold  the 
goods  for  cash,  and  returned  said  execution  into  the  office 
of  the  clerk  of  the  court  satisfied  iib  full ;  that  he  paid  the 
money  received  on  the  sale  into  court,  and  into  the  hands 
of  the  clerk  of  the  court  at  his  office  in  Central  City,  in  G-il- 
pin  county,  and  took  the  clerk's  receipt  therefor,  on  the 
27th  day  of  September,  1871.  The  plaintiff  replied  gener- 
ally, to  the  second  plea,  and  demurred  to  the  third  plea 
specially,  as  follows :  1st,  there  was  no  authority  to  pay 
the  money  to  the  clerk  ;  2d,  there  was  no  authority  in  the 
clerk  to  receive  it ;  3d,  the  clerk  is  not  holden  on  his  official 
bond  for  the  money  so  received.  This  demurrer  was  sus- 
tained, and  the  defendants  stood  by  their  plea ;  the  cause 
was  tried  by  the  court ;  finding  $1,000  for  the  plaintiffs ; 
judgment  given  for  that  sum,  with  costs. 

It  is  assigned  for  error  that  the  demurrer  was  errone- 
ously sustained. 

This  brings  up  for  consideration  and  determination,  what 
is  a  payment  into  court,  in  the  legal  acceptation  of  that 
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phiaee*  In  respect  to  the  drcamstanoe  under  whiok  money 
may  be  paid  into  coxirt  by  a  defendent  in  an  action,  the 
general  rule  is,  that  when  the  Bunt  sued  for  is  certain,  or  is 
capable  of  being  made  certain,  the  defendant  is  at  liberty 
to  bring  the  money  into  court.  1  Burrill's  Pr.  (2d  ed.)  p. 
406. 

In  the  case  at  bar,  the  sum  in  controversy  was  certain, 
or  capable  of  being  made  so  by  a  simple  computation  of  the 
interest,  and,  therefore,  under  the  rule,  the  money  might  be 
paid  in. 

In  respect  to  when  the  money  may  be  paid  into  court,  in 
a  proper  case,  Buller,  J.  (1  T.  R  711),  says :  **  Where  the 
defendant  is  entitled  to  pay  the  money  into  court,  it  is  a 
matter  of  course  before  plea  pleaded,  and  now,  even  after 
plea  pleaded,  it  is  perpetually  done  by  obtaining  the  judge's 
order  for  that  purpose."  The  practice  in  New  York,  when 
the  common  law  practice  prevailed  there,  in  case  payment 
into  court  was  made  before  plea  pleaded,  was  to  enter  in 
the  common  rule  book,  a  rule  to  authorize  the  payment  of 
the  money,  and  take  the  receipt  of  the  clerk  (3  Cow.  337 ; 
1  Johns*  149-130);  but  the  clerk  was  not  authorized  to 
receive  money  as  paid  into  court,  without  a  rule  permitting 
him  to  receive  it,  and  where  he  had  so  received  money  with- 
out a  rule,  a  motion  for  the  payment  of  money  made  on  the 
writ,  to  the  plaintiff  after  the  clerk  had  returned  the  money 
to  the  defendant,  was  denied.  1  Wend.  103.  Where  money 
is  properly  paid  into  court,  it  is  a  payment  pro  tarUo  (Id. 
191);  after.it  is  paid  in,  the  plaintiff  cannot  have  a  verdict, 
unless  he  recover  in  damages  and  costs  more  than  the  sum 
paid  (1  T.  R.  710-711),  and  the  plaintiff  is  entitled  to  costs 
to  th«  time  of  payment.  Id.  629,  and  1  Johns.  149.  The 
payment  is  an  acknowledgment  by  the  defendant,  that  the 
plaintiff  is  entitled  to  recover  the  sum  so  paid  (1  T.  R.  464), 
and  this  admission  he  is  not  permitted  to  deny.  MaLcol/m 
Y.  FuOerton,  2  T.  R.  648. 

A  sheriff  was  ruled  to  return  an  execution  after  suit 
brought;  he  did  so,  and  paid  the  money  into  court,  without 
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a  special  order  permitting  it,  and  pleaded  such  payment^ 
and  that  the  plaintiff  had  accepted  the  money ;  replication 
that  the  plaintiff  had  not  accepted;  demurrer  to  plea,  and 
joinder  in  demurrer ;  the  court  said:  "After  an  action  is 
commenced  against  a  sheriff  for  money  received  upon  an 
execution,  he  stands  upon  the  same  footing  as  other  credit- 
ors, and  cannot  discharge  himself,  by  simply  bringing  the 
money  into  court.  He  can  pay  it  into  court,  but  then  the 
payment  must  be  made  in  the  manner  established  by  the 
rules  and  practice  of  the  court,"  citing  3  Cow.  336;  1 
Wend.  540. 

In  Brewster  v.  Van  If  ess,  18  Johns.  133,  the  sheriff 
was  attached  for  not  paying  money  made  on  execution  to 
the  plaintiff,  and  he  was  ruled  to  do  so.  There  is  obiter  in 
the  two  last  cases  for  the  sheriff  paying  the  money  into 
court  on  the  return  of  the  execution,  but  that  may  have 
been  based  upon  the  mandate  of  the  writ.  The  effect  of 
such  mandate  will  be  considered  hereafter. 

A  form  of  a  plea  of  payment  into  court  is  given  in  1  Chitty's 
PI.  (11th  Am.  ed.,  appendix)  741.  These  authorities  are  re- 
ferred to  for  the  purpose  of  showing  the  practice  from  an 
early  day,  at  common  law,  in  respect  to  the  cases  In  which 
money  may  be  paid  into  court  in  an  action,  and  how  and 
when,  and  the  effect  of  such  payment. 

This  cursory  view  of  the  practice  enables  us  perhaps  to 
understand  more  clearly  what  is  the  precise  legal  signifi- 
cance of  the  phrase,  "pay  money  into  court,"  and  leads 
to  the  conclusion  that  such  payment,  in  its  technical  mean- 
ing, is  a  defense,  entire  or  partial,  according  to  the  circum- 
stances of  such  particular  case. 

The  case  at  bar  is  distinguished  from  each  of  those 
referred  to,  in  its  having  been  brought  for  money  collected 
on  execution  by  an  officer  of  the  court,  and  (as  the  third 
plea  alleges)  paid  into  court  before  suit  brought  to  recover 
it. 

It  is  to  be  considered  then  whether  under  any  circum- 
stances the  defendant  Brown,  as  sheriff,  could  pay  the 
money  into  court  and  thereby  discharge  himself  and  sureties 
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from  any  liability  to  tbe  plaintiff  therefor;  if  he  might 
have  done  so  and  paid  the  money  into  court,  such  pay- 
ment, as  we  have  seen,  is  a  defense.  At  common  law  the 
sheriff  was,  by  the  writ,  authorized  to  pay  the  money  into 
court,  for  the  fl.  fa,  commanded  him  to  bring  the  money 
into  court.  Such  was  the  form  of  execution  and  practice 
in  England  (Holroyd,  J.,  5  B.  &  C.  630),  and  the  same  form 
and  practice  has  prevailed  to  some  extent  in  this  country 
(2  Peters'  C.  C.  243 ;  28  Tex.  48^  ;  4  Seld.  63),  and  the 
ft.  fa.  at  common  law  was  tested  and  made  returnable  in 
term  time. 

In  Colorado,  the  practice  of  returning  the  execution  in 
term  time  has  been  changed  by  the  statute.  Executions 
are  made  returnable  in  this  Territory  within  ninety  days  from 
date,  without  reference  to  any  term  of  court  and,  as  in 
the  case  at  bar,  the  mandate  of  the  writ,  in  respect  to  the 
money  made  upon  it,  is  "  and  have  you  these  moneys  ready 
to  render  to  the  plaintiff  for  damages  and  costs."  It  is  a 
general  rule  that  a  sheriff  is  bound  to  execute  the  process 
of  the  court,  according  to  the  terms. 

The  sheriff  was  not  directed  by  the  execution  in  this 
case  to  pay  the  money  into  court,  but  to  have  the  money 
ready  to  render  to  the  plaintiff;  he  was  not,  therefore,  au- 
thorized by  the  writ  to  pay  the  money  tg  the  clerk  as 
payment  into  court.  It  was  competent,  however,  for  the 
court,  out  of  whicli  the  execution  issued,  by  its  order,  to 
have  directed  the  sheriff  to  pay  the  money  made  upon  it 
into  court,  Aoker  v.  Ledyard,  4  Seld.  62,  and  such  an 
order  and  the  payment  of  the  money  into  court  in  pursu- 
ance of  it,  would  protect  the  sheriff  and  his  sureties  in  an 
action  afterward  commenced  to  recover  the  money  so  paid. 
Id.  This  power  of  the  court  was  fully  maintained  after 
elaborate  research  and  consideration  in  Stebbins  v.  Walker^ 
14  N.  J.  (2  Green)  90. 

We  deduce  from  the  cases  referred  to  and  many  more 
carefully  examined,  the  general  rule,  that  the  payment  of 
money  into  court  is  payment  to  the  clerk  under  the  gen- 
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eral  or  special  rule  directiaig  or  periditting  the  payment^ 
or  by  virtue  of  the  mandate  of  the  eourt  in  its  process,  or 
by  the  authority  of  law. 

The  plea  to  which  the  demurrer  was  sustained  set  up  as 
a  defense  the  payment  of  money  into  court,  which,  if  made 
out,  would  have  been  a  good  defense  in  bar  of  the  action, 
and  the  judgment  should  be  reversed,  because  of  overrul- 
ing of  this  plea,  if  thereby  the  defendants  were  precluded 
from  making  this  defense  at  the  trial.  We  think  the  de- 
fendants could  have  availed  themselves  of  this  defense  in 
the  court  below,  under  the  plea  of  nil  debet  Under  the 
issue  made  by  the  plea  of  nil  debet  to  the  declaration,  it 
was  competent  for  the  defendants  to  have  given  in  evidence 
an  order  of  the  court  for  the  payment  of  the  money  into 
court  (if  any  such  order  was  made)  and  the  clerk's  re- 
ceipt therefor,  and  thereby  to  have  shown  that  the  sheriflf 
had  done  his  duty,  and  that  the  defendants  were  discharged 
from  any  liability  for  the  money.  1  Chitty's  PL  (11th  Am. 
ed.)  482.  Under  the  plea  of  nil  debety  the  whole  merits  of 
this  action,  then,  were  put  in  issue.  In  such  case,  though  a 
court  sustain  a  special  demurrer  to  a  special  plea,  setting 
up  matter  of  defense  which  may  be  given  in  evidence 
under  another  plea,  the  error  in  sustaining  the  demurrer  ia 
not  a  ground  for  reversal.  Chambers  v.  Olems^  21  Wall. 
317  ;  Orand  Ohute  v.  Winegar^  15  id.  356 ;  Sloan  S.  M.  4t 
L.  Co.  V.  Outtshally  decided  at  this  term  {arUe,  page  8). 

The  sustaining  of  the  demurrer,  though  erroneous,  was 
harmless,  and  is  not  a  cause  for  reversing  the  judgment.     . 

The  overruling  of  the  motion  for  new  trial  and  the  giving 
of  judgment  assigned  for  erro  ,  are  disposed  of  by  the  fore- 
going; the  other  errors  assigned  relate  merely  to  matters 
within  the  discretion  of  the  court  and  cannot  be  sustained. 

The  judgment  is 

Affirmed. 

A.  W.  Stone,  J.  We  all  agree  that  the  judgment  of  the 
district  court  should  be  affirmed,  but  as  my  views  are  to 
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Bome  extent  different  from  my  learned  associates,  I  will 
briefly  state  them. 

Alexander  K.  Brown,  as  sherifli  by  virtue  of  an  eKPcm- 
lion  in  favor  of  Wm.  E.  Doggett  et  al.  against  Deitmaa 
Schneider,  levied  and  made  the  sum  of  $1,035.79,  a&d  re- 
tarned  the  execation  satisfied  in  fall.  The  money  was  not 
paid  to  the  plaintiffs,  and  to  recover  it  this  suit  is  brought 
on  the  official  bond  of  the  sheriff.  The  defendants  filed  a 
special  plea  that  the  said  sheriff  paid  into  court,  and  into 
the  hands  of  one  Wm.  H.  Salisbury,  at  that  time  clerk  of 
the  district  court  of  the  second  judicial  district,  at  his  office, 
the  full  amount  of  the  said  judgment,  interest  and  costs, 
and  received  from  the  said  clerk  a  receipt  in  full  for  the 
amount  paid.  The  plaintiffs  demurred  to  this  plea  and  fbr 
cause  assigned  that  the  sheriff  had  no  authority  to  pay  it 
to  the  clerk,  and  the  clerk  had  no  authority  to  receive  it 
The  court  sustained  the  demurrer,  and  the  defendants  abide 
by  their  plea.  It  was  admitted  that  the  sheriff,  Brown,  re* 
ceived  the  money  on  the  execution  ;  that  he  paid  the  money 
to  Salisbury,  and  that  Salisbury  was  the  clerk  of  the  dis- 
trict court  for  the  second  judicial  district,  Gilpin  county. 
The  plea  of  nil  debet  was  filed  and  issue  joined  upon  it, 
and  the  defendants  could  prove  under  this  plea  any  matter 
admissible  under  the  special  plea ;  besides  the  matters  of 
defense  alleged  in  tlie  special  plea  were  admitted  as  facts, 
so  that  the  defetidanta  were  not  prejudiced  by  the  judgment 
on  the  dejnurrer.  The  question  for  decision  by  this  court 
is,  is  the  payment  by  the  sheriff,  to  the  clerk  of  the  coutt,  of 
moneys  collected  by  him  on  execution,  a  good  payment  as 
against  the  plaintiffs  in  execution.  The  writ  commanded 
the  sheriff  to  make  the  money  and  have  it  ready  to  render 
to  the  plaintiffs,  and  tf)  i-eturn  the  writ  with  the  manner  of 
its  execution.  Originally  it  was  the  duty  of  the  officer  to 
have  the  money  in  court  on  the  return  day,  there  to  be  paid 
to  tbe  creditor.  And  it  has  been  held  that  a  payment  to 
the  creditor  was  no  excuse  to  the  officer  for  the  non-per- 
formance of  this  duty.  Such  is  not  now  the  law.  The  sheriff 
Vol.111— 16 
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may  pay  the  money  to  the  plaintiff  without  bringing  it  into 
court.  But  to  discharge  himself,  he  must  pay  the  money 
to  the  plaintiff,  or  pay  it  into  court.  If  he  has  no  doubt 
of  the  plaintiff's,  right  to  receive  the  money,  he  may  pay  it 
to  him.  If  he  has  any  doubt  of  the  right  of  the  plaintiff  to 
receive  it,  he  may  pay  it  into  court,  and  discharge  himself 
from  all  responsibility. 

What  is  such  payment  into  court,  as  will  discharge  the 
sheriff? 

Is  a  payment  of  money  collected  by  the  sheriff,  in  the 
absence  of  any  law,  order  or  rule  of  court,  or  any  command 
in  the  writ  so  to  do,  a  payment  into  court  I  I  think  not 
The  clerk  derives  all  his  powers  from  the  statute,  and  in 
each  case  it  must  appear  that  what  he  did  was  within  the 
authority  conferred  on  hira  by  law.  He  is  appointed  by 
the  court,  and  is  required  by  statute  to  give  a  bond  in  the 
sum  of  $5,000,  for  the  faithful  performance  of  the  duties  of 
the  office,  and  to  pay  over  all  moneys  that  may  come  into 
his  hands  by  virtue  of  his  office,  and  by  virtue  of  his  office 
is  meant,  acts  within  the  duties  of  his  office,  and  for  which 
his  sureties  are  responsible  in  case  of  liis  default  He  is 
required  to  keep  a  fee  book,  in  which  he  shall  set  down 
under  the  proper  title,  the  cost  of  each  suit^  including  his 
own,  sheriff's  and  witnesses'  fees,  and  after  judgment  make 
up  the  costs  and  charges  of  each  party  litigant^  and  include 
the  costs  of  the  prevailing  party,  and  send  out  a  bill  of 
costs  with  the  execution,  and  keep  an  alphabetical  docket 
of  all  judgments  and  decrees,  and  to  enter  therein  all  final 
judgments  and  decrees  rendered  at  any  term,  and  when  any 
judgment  or  decree  is  satisfied,  he  shall  make  a  memoran- 
dum of  it  in  the  proper  column.  He  is  also  required  to 
keep  a  book  and  enter  therein  the  returns  of  the  sheriff  or 
coroner.  Ch.  70,  §§  34-^7  and  39,  R.  S.  He  is  required 
to  pay  over  fines  to  the  county  treasurer.  Ch.  21,  §  20, 
K  S. ;  and  to  that  end,  a  power  to  collect  and  receive  such 
fines  is  necessarily  implied.  Other  sirailarduties  are  also 
required  of  him.    When  money  is  paid  into  couri;,  it  re- 
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mains  with  the  clerk,  as  the  fiduciary  of  the  court,  and  is 
under  the  immediate  control  of  the  court.  It  is  his  duty 
to  issue  the  process  of  the  court,  for  the  collection  of  money, 
but  not  to  collect  it ;  he  is  not  a  collecting  officer,  nor  the 
agent  of  the  plaintiff  to  collect  money  for  him ;  a  payment 
to  him,  by  the  sheriff,  of  moneys  collected  on  an  execution 
is  not  a  payment  into  court,  unless  the  writ  so  directs  it 
paid,  or  some  order  of  the  court  is  made  so  directing,  which 
is  a  matter  of  record  in  the  court,  and  is  no  payment  or  sat- 
isfaction of  the  judgment. 

The  clerk  is  the  proper  custodian  of  money  brought  into 
court,  but  payment  to  the  clerk  of  money  that  he  is  not  by 
law,  or  some  order  of  the  court,  authorized  to  receive,  is  not 
a  payment  into  cotirt.  To  constitute  a  payment  into  conrt, 
it  most  be  paid  to  the  clerk,  as  an  officer  of  the  court,  in 
term  time,  and  evidenced  by  some  record  of  the  court,  as  in 
the  case  when  a  tender  is  plead,  or  otherwise  brought  into 
court  to  abide  the  judgment  of  the  court,  and  is  shown  by 
some  record  of  the  court. 

In  the  cases  of  Mazyck  v.  Bell  and  MazycJc  v.  McEweriy 
2  Bailey,  .;  was  held  that  payments  made  after  judgment 
in  the  cause,  to  the  clerk  of  the  coui't,  was  no  discharge  to 
the  defendant ;  and  that  the  clerk  has  no  official  authority  to 
receive  money  in  civil  causes,  except  when  money  is  paid  into 
court ;  Ist,  upon  the  tender  pleaded  ;  2d,  when  the  party 
paying  has  obtained  leave  of  the  court  to  do  so.  In  all 
other  cases  he  is  the  private  agent  of  the  party  paying. 

In  Ourrie  v.  Thomas^  8  Port.  293,  it  was  held  that,  in- 
dependent of  statutory  enactments,  money  cannot  be  law- 
fully paid  to  the  clerk  in  vacation,  or  in  any  manner  than 
as  the  officer  of  the  court,  in  term  time.  Jn  Tompkijis  v, 
Woodfordy  1  Penn.  St.  166,  it  was  held  that  a  defendant  in 
a  judgment  who  pays  to  the  prothonotary  the  debt  and  in- 
terest due  on  a  judgment,  pays  it  in  his  own  wrong.  Such 
payment  is  not  good,  the  prothonotary  having  ho  authority 
to  receive  it  The  clerk  is  not  the  agent  of  the  party  or  the 
law.     Boer  v.  Kestter^  4  Rawle,  364.    Money  paid  to  the 
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clerk^  and  entered  by  Mm  on  his  docket  aa  paid  ifito  courts 
will  not  affect  the  right  of  the  plaintiffs  to  have  his  judg- 
ment revived.    3  Penn.  St.  361. 

A  clerk  of  the  superior  or  inferior  court  is  not  authorized 
by  law  to  collect  money  on  judgments  or  executions  ob- 
tained in  or  sued  out.  of  their  i^spective  courts ;  and  a  pay- 
ment made  to  a  clerk,  on  a  judgment,  is  not  good,  as  a  pay* 
ment  against  the  plaintiff. 

The  clerk  is  not  the  agent  of  the  plaintiff  to  collect  money 
for  him.  It  is  an  act  outside  the  duties  of  his  office.  Bavh 
of  Oeorgetown  v.  AvZt  and  AuUy  31  Ga.  369  ;  DeLagarza 
V.  Booth,  28  Texas,  486. 

The  duties  of  clerk,  neither  directly  nor  indirectly,  eonfer 
upon  him  any  right,  as  clerk,  to  receive  money  on  debts  of 
record,  of  which  he  may  be  the  custodian,  and  the  payment 
to  him  of  such  demands,  unless  authorized  by  the  party  or 
specially  directed  by  the  court,  furnishes  no  protection  to 
the  party  making  the  payment.  Qhinn  v.  Mitohell,  3  M^to. 
(Ky.)  92;  Duranty.  Gabby,  id.  91. 

The  clerk  is  not  authorized  to  i-eceive  money  paid  into 
court,  without  a  rule  of  court.  Baker  y.  Hunt^  1  Wend. 
103.      - 

The  authorities  are  uniform,  so  far  as  I  am  able  to  find, 
that  payment  to  the  clerk,  of  money  on  a  judgment  or  exe- 
cution, obtained  in  the  court  Of  which  he  is  clerk,  is  no  pay- 
ment. He  is  not  authorized  to  receive  it.  It  is  not  a  pay- 
ment into  court,  unless  made  by  order  of  court,  or  the  com- 
mand in  the  writ  so  directs.  Tlie  only  authority  to  the  con- 
trary is  a  dictum  of  Mr.  Crocker,  in  his  work  on  Sheriffs. 
He  says,  "the  usual  course  is  to  pay  over  the  moneys  col- 
lected to  the  plaintiff,  or  the  attorney,  but  it  may  be  paid 
into  court,  that  is,  to  the  clerk  of  the  court  where  the  judg- 
ment record  is  filed,  and  where  the  execution  is  to  be  re- 
turned." 

No  authority  Is  cited,  and  I  tliink  none  can.  be  found, 
unless  he  be  understood  as  meaning  paid  to  the  clerk,  by 
order  of  the  court.    If  the  sheriff  brings  money  into  courts 
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parsuant  to  the  command  of  hie  writ,  his  act  is  official,  and 
an  end  to  his  responsibility.  But  if  he  pay  it  to  the  clerk 
of  the  court,  without  an  order  of  court,  it  is  not  in  obedi- 
ence to  the  command  in  the  writ,  and  is  no  excuse  for  the 
sheriff  when  called  on  for  the  money. 

When  the  sheriff  returns  an .  execution  satisfied,  he  be- 
comes liable  to  the  plaintiff  for  the  money,  and  the  plaintiff 
may  compel  him  to  pay  it,  either  by  rule  of  court  or  action. 

AH  the  authorities  cited  by  counsel  for  plaintiffs  in  error 
are  to  the  effect,  that  payment  into  court  is  sufficient.  That 
such  is  the  law  I  have  no  doubt,  bat  a  payment  to  the  clerk, 
as  we  have  seen  by  the  authorities,  is  not  a  payment  into 
court,  unless  the  command  in  the  writ  or  some  order  of 
court  so  directs. 

For  these  reasons,  which  I  think  are  fully  supported  by 
authority,  the  judgment  of  the  court  should  be       Affirmed. 

KpBciAi.  PuBA  --  PwcnRBjnt  -OBivaBAi.  IMUK.  -  Where  under  the  general  tame,  defeii4> 

ant  111  permitted  to  litigate  facts  set  op  In  the  special  plea,  to  which  a  demurrer  has  been  sos- 
tftlnod,  the  sustaining  of  the  demurrer,  though  erroneous,  Is  not  ground  for  a  reversah  Brown 
▼.  J^eqpl«,  SOolo.  11& 


Kansas  Pacific   Railway  Co.  v.  Twombly,  Adminis- 
tratrix. 

1.  The  verdict  of  a  joiy  in  an  aotioQ  out  tiie  case  will  not  be  dinturbed  iia* 

less  it  appears  to  be  dearly  agaiast  the  evidence,  or  without  support.  - 

2.  On  a  railroad  track,  where  cars  frequently  pass,  every  one  is  bound  to 

be  vigilant  in  liis  own  protection,  according  to  the  common  experience  of 
men  of  ordinary  prudence  under  like  circamstances,  but  the  want  of  such 
vigilance  ia  matter  of  defense  In  an  action  against  the  railroad  company 
to  reoov«r  damages   for  injuries  eustained  because  of  its  negligence. 

8.  Upon  taota  ondisputed,  the  inference  of  iMgligence  may  be  so  strong  thai 
the  law  will  not  admit  a  right  of  action  in  the  plaintiff,  but  where  the  facts 
are  such  that  different  minds  may  honestly  draw  different  conclusions,  it 
is  proper  to  refer  them  to  the  jury  to  determine. 

4.  Where  deceased  crossed  the  railway  track  of  defendant,  and  was  met  in  a 
hurried  manner  by  a  friend  on  the  adjacent  parallel  track  of  another  road» 
thenoe  turned  back  to  delendaut's  track,  and  held  there  in  conversatioQ 
during  the  passage  of  a  long  train  running  at  the  speed  of  five  or  six  miles 
an  hour  on  the  adjacent  road,  and  having  separated,  the  deceased  was  then 
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killed  bj  a  switch  engine  backing  up  on  defendant's  track  in  a  dtiectioa 
opposite  that  of  the  passing  train,  the  survivor  haying  got  twentj  feet 
away  before  being  apprised  of  the  accident,  and  not  having  seen  the 
switch  engine,  nor  heard  it  because  of  the  noise  of  the  passing  train  ;  held, 
that  the  turning  back  of  deceased  was  not  an  act  of  negligence  which  the 
law  will  recognize  as  such,  but  that  it  was  properlj  left  to  the  considera- 
tion of  the  jury;  Jield,  also,  that  it  was  properly  left  to  the  jury  to  deter- 
mine whether  or  not  the  deceased  was  guilty  of  negligence,  under  the  cir- 
cumstances, in  not  observing  the  approaching  engine. 

Appeal  from  District  Qourt  of  Arapahoe  County, 

This  was  an  action  on  the  case  nnder  the  statute  (act  of 
1872,  p.  117),  by  Louisa  Twombly,  as  administratrix  of  the 
estate  of  George  W.  K.  Twombly,  against  the  Eiinsas  Pa- 
cific Railway  Company,  to  recover  damages  for  the  death 
of  th6  intestate,  caused,  as  she  alleged,  by  the  negligence  of 
the  defendant  in  the  management  of  a  switch  engine  then 
being  run  on  the  defendant's  track,  at  the  intersection  of  I 
and  Wynkoop  streets  in  the  city  of  Denver.  The  cause 
was  tried  at  the  September  term,  1873,  of  the  district  court 
of  Arapahoe  county,  resulting  in  a  verdict  for  the  plaintiflf 
in  $(^,000.  A  motion  for  a  new  trial  having  been  interposed 
and  overruled,  the  defendant  appealed.  The  only  question 
presented  to  this  court  for  review  was  the  ruling  of  the  court 
below  upon  the  motion  for  a  new  trial. 

It  appeared  in  evidence  upon  the  trial  that  the  defendant 
and  the  Rio  Grande  Railroad  Company  had  railway 
tracks  running  parallel,  between  four  and  five  feet  apart, 
along  Wynkoop  street.  The  defendant's  track  was  a 
broad  gauge,  located  west  of  that  of  the  Rio  Grande,  which 
was  a  narrow  gauge.  One  James  W.  Truax  was  called  by 
tlie  plaintiff,  and  testified  that  he  had  known  George  W.  K. 
Twombly  since  1867,  and  saw  him  about  one  minute  before 
his  death ;  met  him  on  the  narrow  gauge  track  on  I  street ; 
it  was  in  the  part  of  the  street  used  for  wagons  and  the  like ; 
they  stopped  very  near  the  gutter ;  did  not  see  Twombly 
at  the  time  it  struck  him  ;  witness  was  going  toward  the 
river  and  put  his  hand  on  Twombly's  shoulder,  as  the  nar- 
row gauge  train  was  likely  to  pa^s,  and  caused  him  to  move 


Digitized  by 


Google 


1876.]     Kansas  Pac.  Ry.  Co.  v.  Twombly,  Abmx.         127 

on  to  the  wide  gauge  track,  and  spoke  to  him  — less  than  a 
minute,  probably,  about  a  plow ;  were  at  the  time  facing 
the  depot,  rather  looking  at  the  hind  end  of  the  passing 
narrow  gauge  train ;  witness  passed  along  about  twenty  feet, 
heard  an  out-cry,  and  saw  that  the  other  engine  had  passed 
over  and  killed  Twombly ;  the  Kansas  Paciftc  engine  came 
from  the  south  toward  the  depot,  the  direction  in  which 
they  had  been  looking;  the  Rio  Grande  train  was  going 
south,  and  they  were  watching  the  hind  end  of  it;  witness 
scarcely  stopped  to  speak,  being  in  a  great  hurry;  did  not 
see  the  Kansas  Pacific  engine  until  it  had  run  over  Twombly; 
must  have  been  some  four  or  five  steps,  or  twenty  feet  from 
the  engine  when  it  passed  ;  when  witness  looked  back,  the 
Rio  Grande  train  had  very  near,  if  not  quite,  cleared  the 
way;  when  he  met  Twombly,  was  not  inclined  to  wait,  so 
took  him  along  a  few  steps  to  speak  to  him  ;  did  not 
hear  the  Kansas  Pacific  engine  approaching  or  any  warn- 
ing of  it ;  the  outcry  was  the  first  notice  of  it ;  did  not 
hear  any  bell  rung  on  it ;  should  think  the  bell  was  not 
rang ;  the  narrow  gauge  bell  was  ringing  and  witness 
attention  was  drawn  to  that;  saw  or  heard  nothing  of 
the  Kansas  Pacific  engine  until  it  had  passed ;  did  not  think 
he  could  have  mistaken  the  Kansas  Pacific  bell  for  the  Rio 
Grande  ;  the  sounds  of  the  two  bells  being  very  diflferent 
and  easily  distinguishable ;  did  not  see  Twombly  when  he 
was  struck,  but  found  him  some  thirty  or  forty  feet  toward 
the  depot,  from  where  he  left  him  standing ;  his  body  was 
lying  between  the  broad  and  narrow  gauge  tracks  and  the 
head  lay  between  the  two  tracks;  the  Kansas  Pacific  en- 
gine was  still  in  motion,  passing  toward  the  depot,  when 
witness  heard  the  outcry  raised  by  some  boys;  the  body 
was  not  moved  after  witness  looked  round  ;  on  hearing  the 
outcry  he  missed  Towmbly  and  stepped  back,  and,  as  the 
engine  got  by,  saw  what  it  was ;  when  witness  left  Twombly 
he  stood  by  the  division  of  the  street  and  sidewalk,  close  by 
the  gutter;  the  streets  are  eighty  feet  wide,  of  which  twelve 
feet  are  used  for  a  sidewalk  ;  Twombly  was  just  on  the  street 
side  of  the  gutter  ;  when  witness  met  him  both  were  walk- 
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ing  fast  and  wibiesa  took  him  along  beoaose  he  had  only 
just  time  to  cross  ahead  of  iht)  nairow gauge ;  did  not  think 
the  Kansas  Pacific  engine  was  moving  faster  than  three  or 
four  miles  an  hour ;  the  noise  of  the  narrow  gauge  train 
drowned  the  noise  of  its  approach  ;  witness  and  Twombly 
were  standing  with  their  backs  the  way  the  train  was  going, 
and  facing  diagonally  toward  the  train  ;  had  known 
Twombly  since  1867,  and  did  considerable  business  with 
him. 

It  aJflo  appeared  that  from  the  point  where  the  accident 
occurred,  the  view  was  plain  and  unobstructed  for  some 
distance  each  way.  Tliat  the  deceased  had  lived  in  the  im* 
mediate  vicinity  for  a  year  or  more.  That  the  accident  hap- 
pened between  half-past  six  and  seven  o'clock  in  the  morn- 
ing of  July  Ist,  1872. 

It  was  insisted  upon  the  argument  by  the  appellant  that 
deceased  had  been  guilty  of  contributory  negligence,  and 
that  the  court  below  should  have  so  held  as  matter  of  law 
upon  the  facts  proved  and  should  have  set  aside  the  verdict. 
The  appellant  also  insisted  : 

''  1.  That  this  court  must  be  governed  by  the  common^ 
law  nile  as  to  contributory  negligence.  That  any  negligence 
upon  the  part  of  the  person  injured,  contributing  to  it>  will 
prevent  recovery. 

2.  That  where  the  facts  are  undisputed,  and  there  is  no 
doubt  as  to  the  inferences  to  be  drawn  from  such  facts,  the 
question  of  the  existence  of  negligence  is  for  the  court  and 
not  for  the  jury. 

3.  That  to  pass  on  to  or  stand  upon  a  railroad  track, 
without  looking  in  each  direction,  is  negligence  that  will 
preclude  any  recovery  for  an  accident  to  which  such  negli* 
gence  contributes." 

Messrs.  Sayrk,  WRmiiT  &  Butlkr,  and  Mr.  J.  P.  UsHBB 
and  Mr.  G.  E.  BRETnERTON-,  for  appellant. 

Messrs.  Charlks  &  Dillon,  for  appellees. 
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.  HiOii^ETTy  G.  J.  At  the  last  term  we  examined  the  bill 
of  exceptions  in  this  record,  and  the  time  and  manner  in 
which  it  was  perfected,  and  arrived  at  the  conclusion  that 
tbe  several  rulings  of  the  court  in  admitting  and  rejecting 
testimony  at  the  trial,  and  in  directions  to  the  jury  were 
Hot  properly  preserved,  and  that  the  only  matter  presented 
for  review  iu  this  court  is  the  ruling  upon  the  motion 
foar  new  trial.  2  Col.  569.  According  to  that  decision 
gnd  an  earlier  ca^e  (2  OoL  169),  the  only  question  for 
pneaent  consideration  is  the  finding  of  the  jury,  whicli  we 
cannot  disturb,  unless  it  appeals  to  be  clearly  against  evi- 
dence or  without  sijpport.  This  view  is  not  controverted, 
but  it  is  said  that  the  evidence  discloses  a  want  of  due  care 
on  the  part  of  appellee's  intestate  at  the  timfi  of  the  alleged 
injury,  which  contributed  to  the  result.  This,  if  trae,  will 
defeat  the  action,  for  it  is  considered  that  in  a  place  of  dan- 
ger, such  as  a  railroad  track  on  which  cars  frequently  pass, 
every  one  is  bound  to  be  vigilant  in  his  own  protection, 
according  to  the  common  experience  of  men  of  ordinary 
prudence  under  like  circumstances.  But  it  does  not  rest 
with  the  plaintiff  to  prove  that  deceased  used  such  care  and 
caution,  although  it  is  enough  that  the  absence  of  it  ap- 
pears in  his  evidence.  Railroad  Co,  v.  GladmoUj  16  Wall. 
401.  Upoji  facts  admitted  or  clearly  proved  the  inference 
of  negligence  in  the  party  injured  is  often  so  strong  that 
the  law  will  not  admit  the  plaintiff's  right  of  action,  but  in 
other  cases  it  is  said  to  be  a  question  for  the  jury.  Bail- 
road  Co.  V.  StorU,  17  Wall.  657. 

It  is  often  difficult  to  trace  the  line  between  these  classes 
of  cases,  but  here  it  appears  to  be  quite  distinct.  The  situ- 
ation of  deceased  at  the  time  of  the  accident  was  peculiar, 
and  it  is  not  at  all  certain  that  a  prudent  man  under  like 
circumstances  would  have  behaved  differently.  Two  rail- 
road tracks  were  laid  in  a  public  street  of  the  city  of 
Denver,  one  of  which  was  used  by  the  Denver  and  Rio 
Grande  Co.  and  the  other  by  appellant.  The  general 
course  of  this  street  is  said  to  be  north  and  south,  and  it  is 
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intersected  at  regular  intervals  by  other  streets  crossing  at 
right  angles,  all  of  which  were  used  by  the  public.  On 
one  of  these  cross  streets  deceased  came  from  the  west  first 
to  the  track  of  appellant,  which  was  upon  that  side,  and 
then  to  the  track  of  the  Rio  Grande  Co.  on  which  a  train 
was  approaching  from  the  north  at  a  speed  of  five  or  six 
miles  an  hour.  On  this  latter  track  and  directly  in  front 
of  the  approaching  train,  deceased  met  one  Truax,  who 
put  his  hand  on  deceased's  shoulder  and  pressed  him  back 
to  appellant's  track  as  if  to  speak  to  him.  At  the  time  he 
BO  met  deceased,  Truax  was  coming  from  the  east  in  a 
rapid  walk  or  run,  and  the  Rio  Grrande  train  was  so  near 
the  place  of  meeting  that  there  was  no  time  for  words,  and 
to  use  his  own  phrase,  Truax  carried  deceased  back  in 
order  that  he  might  speak  with  him.  In  this  it  is  supposed 
that  deceased  exhibited  a  want  of  care,  for  it  is  said,  that 
having  passed  appellant's  track  in  safety,  he  should  not 
have  returned  to  it.  And  perhaps  this  is  so,  but  we  must 
remember  that  all  men  do  not  decide  wisely  in  sudden 
emergencies  of  danger.  We  are  not  very  well  informed  as 
to  Truax' s  manner  in  approaching  deceased,  except  that 
it  was  hurried,  and,  therefore,  we  cannot  say  what  the  latter 
might  have  inferred  from  his  conduct.  Possibly  Truax' s 
appearance  and  bearing  was  such  as  to  indicate  that  new 
dangers  lay  in  the  pathway  of  deceased,  and  certainly  his 
conduct  indicated  that  he  had  a  matter  of  importance  to 
impart.  To  hold  as  matter  of  law  that  a  correct  decision 
must  be  made  upon  the  instant,  under  the  circumstances,  is 
too  large  a  demand  upon  human  infirmity.  Nor  can  it  be 
said  with  certainty  that  at  the  point  of  turning  back,  de- 
ceased had  notice  of  the  danger  which  awaited  him  on 
appellant's  track.  He  had  just  crossed  that  track  safely, 
and  if,  in  doing  so,  he  looked  for  a  reasonable  distance  in 
each  direction  along  the  track,  it  does  not  appear  that  ap- 
pellant's  locomotive  was  then  within  such  distance.  If 
upon  coming  to  a  railroad  track  in  a  city,  a  footman  is 
bound  to  look  for  cars  in  both  directions  (a  point  upon 
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which  we  expiess  no  opinion),  it  is  plain  that  he  is  not,  in 
all  cases,  required  to  look  as  far  as  the  track  may  be  seen. 
In  cities  and  towns,  railroad  trains  are  usually  moved 
slowly,  and  there  is  not  the  same  reason  for  looking  to  a 
great  distance  along  the  track  that  obtains  in  the  country 
where  trains  are  driven  at  high  speed.  This  may  not  be 
true  everywhere  in  eastern  States,  where  express  trains  are 
often  taken  through  considerable  towns  and  villages  at 
high  speed,  but  it  is  generally  true  with  us,  and  the  evi- 
dence warrants  the  belief  that  the  roads  in  question  were 
so  used. 

If,  then,  upon  first  coming  to  appellant's  track  as  a  foot- 
man, deceased  looked  in  each  direction  for  a  reasonable 
distance,  as  it  is  said  he  was  bound  to  do,  it  does  not  ap- 
pear that  the- locomotive  was  then  within  such  distance, 
and  therefore  it  cannot  be  said  that  he  was  advised  of  dan- 
ger from  that  locomotive.  Nor  if  he  saw  the  locomotive 
with  the  tender  in  advance,  at  a  distance  of  several  hun- 
dred feet,  can  it  be  said  with  certainty,  that  he  knew  that 
it  was  approaching  him.  In  a  front  view,  with  piston  and 
driving  wheels  in  motion,  the  approach  of  an  engine  is  much 
more  easily  detected,  than  when  it  is  backed  up,  and  the 
tender  only,  on  low  wheels,  is  in  the  line  of  vision.  Upon 
this  we  conclude,  that  turning  back  from  the  Rio  Grande 
track  was  not  an  act  of  negligence,  which  the  law  will  re- 
cognize as  such,  but  that  matter  was  for  the  consideration 
of  the  jury,  to  whom  it  was  properly  referred,  and  we  will 
now  advert  to  what  occurred  afterward. 

The  carelessness  imputed  to  deceased,  at  this  point,  is,  in 
not  looking  for  the  approaching  locomotive,  for  it  is  prob- 
able that  he  could  not  hear  it,  on  account  of  the  noise 
made  by  the  Rio  Grande  train.  If,  as  claimed  by  counsel, 
he  remained  on  the  track  for  a  considerable  time,  without 
looking,  there  would  be  some  ground  for  the  charge,  but 
the  jury  may  have  reached  another  conclusion  on  the  evi- 
dence. The  only  witness  to  that  interview  was  Truax,  and 
although  he  stated  that  he  and  deceased  stopped  on  the 
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track,  at  another  time  he  says,  that  he  ^^  almost  kept  right 
along/' 

But  few  words  were  exchanged,  and  Tmax  ran  away 
without  seeing  or  hearing  the  approaching  locomotive,  and 
had  gone  but  twenty  feet  when  the  accident  occurred. 
Upon  this  the  jury  may  have  believed  that  deceased  paused 
but  a  few  seconds,  and  as  tothat,  it  stands  in  the  same  cat- 
^ory  with  the  other  circumstances  of  this  affair. 

We  think,  therefore,  that  as  a  matter  of  law  it  cannot 
be  said  that  the  negligence  of  deceased  directly  contributed 
to  his  death,  and  whether  this  was  true  as  matter  of  fact, 
was  for  the  consideration  of  the  jury.  To  them  it  was 
properly  referred,  and  by  them  it  has  been  determined,  in 
conformity  with  established  principles  of  law.  Those  prin- 
ciples are  recognized  in  the  following  cases,  with  which,  as 
we  have  learned  from  the  argument,  counsel  are  entirely 
familiar.  Railway  Co.  v.  Whitlaw's  AdmW,  13  Wall.  270; 
S.  C,  2  Bissell,  282 :  WheeUck  v.  Boston  &  Albany  Bail- 
road  Co.y  105  Mass.  203 ;  Marietta  &  CiQicirmaU  Railroad 
Co.  V.  Picksley^  24  Ohio  St.  654.  No  point  is  made  as  to 
the  negligence  of  appellant's  servants,  which  appears  to 
have  been  pretty  clearly  made  out,  and,  therefore,  we  do 
not  discuss  it.  As  to  the  suggestion  that  the  injury  was  in- 
flicted by  the  Rio  Grande  train,  it  is  not  supported  by  the 
evidence,  and  the  jury  have  found  otherwise.  Upon  the 
whole  case  we  see  no  reason  to  disturb  the  verdict,  and 
the  judgment  will  be  aflirmed,  with  costs.  AffirmaL 

Afkirmkd  In  Railway  Co.  v.  Ttpomhly,  100  U.  8.  .TTS,  ns  to  eflToot  on  Jtidgment  of  repeal  of 
Htiitnto  pending  appeal,  and  what  is  reviewable  on  writ  of  error. 

C,<»NTRiBUTOiiY  ISkoi.igkxc'K  — NuNHiTiT.  — If  plulntUTs  evidence  shows  proximate  con- 
tributory negligence  as  the  cause  of  injury,  a  iioosiilt  i*  proper,  but  If  not  so  shown  and  de- 
fendant's neglfgeuco  is  shown  be  must  prove  contrttutery  neglfgence:  Denver  v.  Dmumon,  7 
Colo.  341. 


Killer,  Administrator,  v.  Klopfbr. 

In  an  action  of  unlawful  detainer  (R.  S..  p.  333,  §  5),  where  the  complain 
ant  alleges  a  tenancy  and  a  holding  over,  and  there  ia  evidence  tending'  to 
show  that  the  defendant  is  in  occapation  under  an  agreement  to  pnr- 
chaae»  held,  not  error  to  instruct  the  jury  that,  if  they  should  find  the  de' 
fendant  went  in  under  an  agreement  to  purchase,  the  plaintiff  could 
not  recover. 
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2.  A  verbal  h^ie  )iy,^/mie  0Q9€irt  q€  har  reoH  eatAW,  Uiou^U  witU  il^e  coneur 

ienc«  oi  her  li^abAod^  is  void, 

3.  KstoppeU  to  be  UndiDg  must  be  mutaal. 

lEfrdr  to  Disftici  Court  of  Arapahoe  tJo^Tdy. 

THSidefendant  ia  the  court  below  had  jndgmQiut.  The 
cdse;  is  stated  in  th«  opnlan. 

Messrs.-  Browne  &  Putnam,  for  plaintiff  in  error. 

Mr.  E.  L"SMi¥tt,  for  tlefendant  In  error. 

-TBBAiitH,  J. " ..  Thifi  cauw  npf as  ootemenced  before  •  a.  justice 
of  tifie  :^«i'm'hy  the  pfaikuliff 'b  iateatate^  as  kindlorciy  against 
the  detfesdant  as  tenant,  broldirig  over  aftet  tbe  expiratioa 
of  his  time-,  without  I«ve,  uader  §5,  <A.  35,  R.  S.,  to  re- 
c6veir  poBsesBion  of  the  prem&scls^  alleged  to  have  been  de« 
mised.     ' 

The  lease  set  np  in  the  complaint  is  the  lease  of  Barbara 
Kelter,'  the  pkiiiltiff 's  w^e  and  intestete,  to  the  defendant 
in"1860.  l?hB  piaintilf  at  bar,  we  i^esnme,  has  been  sub* 
stttu^ed  b^  laie  proper  ordeor,  in  the  p&ace  of  his.  deceased 
wife;  althoaghi  the  liecord  does  not  show"  any  suggestion  of 
Barbana's  death,  nor  any  ordeor  substituting  her  husband  • 
and  administraior  in  her  stead  as  party  plaintiff,  and  no 
point  is  made  hy  counsdl  upon  this  informality  in  the  pro- 
ceedings. The  answer  denies  the  lease  averred  in  the  com- 
plaint) and  denies  possession  un-der  it.  Evidence  on  the  part  of 
the  plaintiff  tended  to  show  an  entry  by  defendant  under 
a  verbal  l0ase>  and.  tjie  evidence  on  behalf  of  the  defendants . 
tends  to  ^hpw  an  entry  under  a  verbal  contract  of  sale  by 
Keller,  prS^fllier'^  \fife,  to  Klqpfer,  or  Klopfer's  wife. 

The  first  point  made  by  the  learned  counsel  of  the  plain- 
tiff'in  (error  is;  that  the:  court  below  erroneously  charged 
the  Jury,  '*  that  il  the  defendant  went  into  the  possession  of 
the  pnrakiises  ,m  question,,  under  an  agreement  for  sale 
thereof  by:Keller|  oiC.Keller's  wife,  to  Klopfer,  or  Klopfer's 
wife,  th^n,  wh<?ther  th^ agireaioeiit  of  sale  wa^  in  writing  or 
not,  the  plaintiff  cannot  recover." 
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The  ground  of  objection  urged  to  this  instruction  is,  be- 
cause  the  property  belonged  to  Keller's  wife,  and,  there- 
fore, he  could  not  make  a  contract  for  its  sale  that  would 
bind  her,  and  that  Elopfer's  wife  was  not  involved  in  the 
issue. 

Assuming  that  Keller  could  not  make  a  valid  contract  of 
sale,  yet  if  he  made  an  invalid  sale,  and  defendant  enteied. 
under  it,  the  entry  manifestly  would  not  be  an  entry  under 
a  lease  ;  whether  the  sale  was  to  Klopfer,  or  to  KlopfePs 
wife,  the  result  would  be  the  same.  The  charge  of  thecQurt 
in  this  respect  was  entirely  proper. 

The  court  also  instructed  the*  Jury,  "  that  if  the.ailegtjd 
leasing  by  Keller's  wife,  to  defendant,  was  verbal^* and < 
through  the  medium  of  her  hui^band,  acting  as  her  agent, 
then,  even  though  Keller  was  authorizidd  to  make  such  lease^  . 
or  Mrs.  Keller  afterward  ratified  it^  the  relation  of  landlord 
and  tenant  was  not  created  thereby,  and  the  plaintiff  ican- 
not  recover." 

This  instruction  is  assigned  for  error.  It  is  to  be  borne 
in  mind  that  there  was  no  evidence  given  tending  to  show 
that  the  husband  had  been  authorised,  if  at  ail,  otherwise 
than  verbally,  to  make  the  verbal  lease.  It  is  claimed  by  the 
learned  counsel  for  the  plaintiff,  that  a  married  woman  at 
common  law  could  lease  her  lands  with  the  concurrence  of 
her  husband  ;  no  authority  is  cited  for  this  proposition,  ex- 
cepting section  101,  Taylor's  Landlord  and  Tenant,  but  that 
section  lays  down  the  doctrine,  that  the  husband  at  common 
law  had  the  right  to  take  possession,  lease  and  receive  the 
rents  and  profits  of  his  wife's  lands  during  the  life  of  the 
wife,  and  if  a  living  child  be  borne  of  the  marriage,  during 
his  life.  This  right  the  husband  has  as  tenant  by  the  cour- 
tesy, but  it  is  taken  away  by  chapter  60,  R.  *S.  (with  cer- 
tain exceptions  not  necessary  to  mention),  by  which  the 
rents,  issues  and  profits  of  her  lands  are  made  her  sole  and 
separate  property,  not  subject  to  the  disposal  of  her  hus- 
band, unless  it  may  be  in  respect  to  such  rights  acquired 
by  marriage  in  Colorado  before  the  passage  of  the  act. 
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That  act,  while  it  expressly  authorizes  a  married  woman 
to  contract  respecting  her  personal  property  and  separate 
business,  is  silent  in  regard  to  her  right  to  contract  in  rela- 
tion to  her  real  estate,  hence  I  conclude  that  it  was  not  the 
intention  of  the  legislature  to  remove  her  disability  to  con- 
tract respecting  her  real  estate,  except  in  the  manner  pointed 
out  by  the  statute  and  prescribed  in  the  17th  section  of 
the  Conveyancing  Act.  Nor  can  it  be  said  that  this  disability, 
as  to  verbal  leases,  is  removed  by  section  eight  of  the  statute 
of  frauds,  which  provides  that  every  leasing  for  a  longer 
period  than  one  year  shall  be  in  writing ;  that  section  pre- 
scribes the  manner  in  which  competent  persons  may  con- 
tract, and  was  not  in  my  opinion  intended  to  remove  incom- 
petency ;  to  hold  that,  would  be,  it  seems  to  me,  to  validate 
all  verbal  leases  by  infants,  or  other  incompetent  persons 
for  one  year.  The  lease  in  question  was  made,  if  at  all,  by 
a  married  woman,  and  must  be  sustained,  if  at  all,  by  the 
common  law.  At  common  law,  a  married  woman  could 
only  convey  her  estate  by  fine  and  recovery.  Fines  and 
recoveries  were  abolished  by  3  and  4  William  IV.,  ch.  74, 
and  transfers  of  the  wife's  real  estate  by  deed  of  the  wife, 
with  the  concurrence  of  her  husband,  was  substituted,  pro- 
vided that  her  deed  should  always  be  acknowledged  in  a 
private  examinatipn  apart  from  the  husband. 

Chancellor  Kent  says  (2  Kent's  Comm.  154):  '^Upon 
the  view  of  American  law  on  the  subject,  we  may  conclude 
the  general  rule  to  be,  that  the  wife  may  convey  by  deed ; 
that  she  must  be  privately  examined ;  that  the  husband 
must  show  his  concurrence  to  the  wife's  conveyance  by  becom- 
ing a  party  to  the  deed."  The  disability  of  the  wife  to  con- 
tract, so  as  to  bind  herself  at  common  law,  arises  not  fiom 
want  of  discretion,  but  because,  by  marriage,  she  is  placed 
under  the  power  and  protection  of  the  husband ;  he,  there- 
fore, was  required  to  be  present,  and  concur  in  her  deed, 
as  her  protector  from  the  impositions  of  others,  and  the 
law  was  likewise  careful  to  protect  the  wife  from  the  power 
irhich  the  law  gave  the  husband  over  her  person  and  prop- 
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erty,  and,  therefore,  required  the  examination  of  the  wife 
apart  from  her  husband  ;  and  the  certificate  of  the  officer 
taking  the  acknowledgment,  that  she,  apart  from  her  hus- 
band, acknowledged  the  execution  of  the  deed,  without  any 
fear  or  compulsion  from  him. 

This  tenderness  and  care  for  the  wife's  interest,  in  requir- 
ing the  wife's  private  examination  and  acknowledgment  of 
the  wife,  to  protect  her  from  any  coercion  of  the  husband 
compelling  the  conveyance  of  her  estate,  has  been  adopted 
in  Colorado ;  to  allow  a  conveyance  by  verbal  lease  for  a 
year  by  a  married  woman,  either  apart  from,  or  with  her 
husband's  concurrence,  would  leave  her  to  the  danger  of 
imposition  in  the  former  case,  and  to  the  coercion  of  her 
husband  in  the  latter. 

The  short  length  of  time  the  estate  conveyed  by  parol 
may  run  does  not  furnish  a  reason  for  an  inference  that  the 
legislature  intended  to  withdraw  the  protection  which  the 
law  had  thrown  around  a  wife  in  disposing  of  her  real  es- 
tate, for  in  many  instances  the  value  of  the  yearly  use  of 
one  parcel  of  real  estate  would  far  exceed  the  value  of  the 
fee  of  another. 

The  separate  deed  of  a  married  woman,  purporting  to 
convey  her  real  estate,  is  void  (27  Penn.  St.  13) ;  as  a  rule,  a 
wife  is  incapable  of  making  any  contract  that  can  be  en- 
forced against  her  (48  id.  499) ;  to  be  bound  by  her  contract, 
she  must  follow  the  mode  of  contracting  pointed  out  by 
the  statutes.     7  Ohio  St.  641. 

We  have  considered  the  disability  of  a  married  woman 
to  contract  respecting  her  real  estate  under  the  common 
law  as  amended  by  statute  before  1869,  when  the  lease  in 
question  was  made,  if  at  all.  If  made,  it  is  a  verbal  lease 
by  a  wife,  although  the  husband  may  have  concurred  in 
the  lease,  yet  being  verbal,  it  could  not  be  certified  and  ac- 
knowledged as  required  by  the  statute,  and  cannot,  there- 
fore, be  upheld  under  the  statute ;  it  was  void.  2  Kent, 
160. 

But  it  is  claimed  that  if  the*  defendant  entered  under  a 
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lease  from  a  wi&,  he  ^aanot  be  allowed  to  question  its  va- 
lidity. Tiii9  raises  a  question  of  estoppel  which  we  pro- 
ceed to  coDfiider. 

All  estoppels  must  be  reciprocal  and  mutual  to  be  bind- 
ing- .  §  9Q,  Taylor's  Iiandlord  and  Tenant,  and  cases  cited- 

Mra  Keller,  a  wife,  was  not  bound  by  the  void  lease  ;  ep 
strongly  doea  the  rule  prevail  that  a  wife  may  avail  her- 
self of  hfit  coverture  to  defeat  a  contract,  though  she  have 
been  gnilty  of  fraud  in  making  it  39  Penn.  St  299  ;  48  id.  479. 
Mrs.  Keller,  then,  was  not  estopped ;  the  act  set  up  as  an 
estoppel  not  being  binding  on  her,  there  was  no  rantiuility^ 
and  the  defendant  could  not,  therefore,  be  estopped  by  it ; 
that  transaction  being  void^  did  not  eretfte  the  relation  of 
landlord  and  tenant.  Without  that  relation  this  cause  can- 
not be  maintained  in  any  view  of  the  evidence  ;  under  sec- 
tion five  of  the  statute,  it  is,  therefore,  unnecessary  to  discuss 
any  other  question  raised  by  the  ar)sfnraent  Perhaps  this 
action  might  have  been  maintained  under  an  allegation 
that  the  lease  was  void,  and  the  premises  were  wrongfully 
<5laimed  under  color  of  a  void  lease,  but  that  question  is  not 
raised  by  the  complaint  and  we  do  not  consider  it. 


Best  v.  Hoppie. 


1.  To  charge  an  tndol^er  of  a  note  as  maker,  it  is  necessary  to  show  speoide- 

aHj  that  he  put  hia  name  upon  (he  hack  of  the  nota  before  delivery  to 
the  payee. 

2.  The  plaintiff  had  judgment  against  two  defendants  in  an  action  liefore  a 

justice  of  the  peace ;  the  case  was  removed  into  the  district  court  by  cer- 
tiorari; in  the  latter  court,  the  cause  having  been  tried  on  the  merits, 
was  affirmed  as  to  one,  and  dismissed  as  to  the  other  of  the  defendants. 
The  jodgmecrt  of  dismissal  held  to  be  a  bar  to  a  sabsequeot  action  against 
tfav  dalendfUftt  .bo  tvovailinf . 

Appeal  from  District  Court  of  Gilpin  County. 

On  the  !«&  day  of  jipril,  1872,  L.  CL  TolleB  and  A.  A. 
Smith  made  their  pmirtssor  j  note  for  $200,  payable  to 
Vol.  Ill— 18 
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the  order  of  A.  P.  Hoppie,  ninety  days  after  date.  The 
name  of  John  Best  was  indorsed  on  the  back  of  the  note. 
On  February  2, 1873,  Hoppie  sued  all  of  the  parties  before 
a  justice  of  the  peace,  and  obtained  judgment  against 
ToUes  and  Best,  Smith  not  having  been  found.  ToUes  and 
Best  removed  the  cause  in  the  district  court  of  Gilpin 
county  on  a  writ  of  certiorari^  where  the  judgment  was 
affirmed  as  to  ToUes  and  dismissed  as  to  Best.  In  Septem- 
ber following,  Hoppie  again  commenced  suit  In  the  district 
court  against  Best  as  maker,  and  recovered  judgment  for 
$241.60  and  costs.    Best  appealed. 

Mr.  Clinton  Reed,  for  appellant. 

Mr.  L.  C.  Rockwell,  for  appellee. 

A.  W.  Stone,  J.  Appellee  sued  appellant  on  a  promis- 
sory note.  Appellant  plead,  firsts  a  former  recovery  on 
the  same  note  by  a  judgment  rendered  by  a  justice  of  the 
peace ;  and  secondly^  a  plea  of  a  judgment  on  certiorari  in 
the  district  court  in  favor  of  appellant. 

The  judgment  in  the  district  court  was,  that  the  action 
as  to  John  Best  be  dismissed. 

It  is  admitted  the  causes  of  action  are  the  same.  The 
^^ certiorari  act"  provides,  "that  in  cases  coming  before 
the  court  on  certiorari^  the  court  shall  proceed  to  give 
judgment  in  the  cause  as  the  right  of  the  matter  may  appear, 
without  regarding  technical  omissions,  imperfections  or  de- 
fects in  the  proceedings  before  the  justice,  which  did  not 
affect  the  merits,  and  may  affirm  or  reverse  the  judgment 
in  whole  or  in  part,  or  render  such  judgment  as  the  facts 
and  law  will  warrant." 

The  whole  proceeding  had  by  the  justice  was  before  the 
district  court,  and  the  court  determined  that  the  judgment 
against  ToUes  be  affirmed,  and  as  to  Best,  dismisses  the 
action. 

The  only  evidence  in  the  case  was  a  note  signed  by  S.  C. 
Tollesand  A.  A.  Smith,  with  the  name  of  John  Beat  written 
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on  the  back  of  it.  To  charge  Best,  it  was  necessary  to 
show  specifically  that  he  put  his  name  on  the  back  of  the 
note  before  it  was  delivered  to  the  payee.  Oood  v.  Martin^ 
1  Coh  16fi. 

The  plaintiff  failed  in  this  proof.  He  failed  to  make  out 
his  case.  *  The  judgment  of  dismissal  was  a  judgment  on 
the  merits. 

The  plaintiff  had  elected  to  litigate  his  rights  as  to  both 
defendants,  in  the  justice's  court  and  in  the  district  court. 
The  judgment  as  to  Best  was  against  him  and  he  is  bound 
by  it.  The  former  suit  in  judgment  is  a  bar  to  this  suit. 
Zimmerman  v.  Zimmerman^  16  111.  84 ;  Elwell  v.  Mo- 
Quee^i,  10  Wend.  53a 

The  judgment  is  reversed  with  costs. 

Meoersed, 


City  National  Bank  v.  Goodeich,  Assignee. 

1.  A  mortgage  of  pereonal  property  consisting  of  goods  in  a  merchant  tailor. 

ing  eBtablishment  Is  void  as  against  creditors  where  the  mortgagors  by 
the  consent  of  the  mortgagee  continue  to  carry  on  business,  manufactur- 
ing and  selling  the  goods,  in  the  usual  course. 

2.  Though  a  chattel  mortgage  to  secure  an  antecedent  debt   may  be  good  as 

between  the  parties,  yet  if,  at  the  time  of  the  transfer  of  the  property 
mortgaged,  the  mortgagee  has  iLnowledge  of  the  insolvency  of  the  mort- 
gagors, such  transfer  is  in  fraud  of  the  Bankrupt  Act  and  void  as  giving  a 
preference  to  creditors. 

Appeal  from  District  Court  of  ArapaJioe  CownJty 

Thb  appellee  brought  an  action  in  trover  in  the  court  be- 
low against  the  appellant,  claiming  to  recover  as  assignee 
in  bankruptcy  the  value  of  certain  chattels,  taken  from 
Baxter  &  Hobson,  by  the  appellant,  under  circum- 
itonces  that  rendered  the  taking  a  fraud  within  the  mean- 
ing of  sections  35  and  39  of  the  Bankrupt  Act.  Baxter  &  Hob- 
8on  were,  upon  their  own  petition,  adjudicated  bankrupts,  on 
the  19th  day  of  May,  1873. 
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Up  to  about  the  5th  day  of  May,  1873>  Baxter  ft  Hobsim 
had  been  engaged  in  carrying  on  the  businoss  of  merchant 
tailoring. 

About  the  17th  day  of  March,  1873,  Baxter  &  Hbbsoli 
were  indebted  to  the  appellazit  in  the  aam  of  13,500,  which 
was  secured  by  a  chattel  moartgage  upoti  their  stock  of 
goods.  Before  the  maturity  of  this  indebtedness,  and  on 
the  6th  of  April,  1873,  another  arrangenkent- was  efiGected 
between  Baxter  &  Hobson,  and  the  appellant, — the  indebt- 
edness was  mad/e  to  mature  thirty  days  thereafter,  was  in- 
creased from  $3,600  to  $3,700,  and  was  secured  by  a  new 
chattel  mortgage  on  the  stock  and  fixtures  of  Baxter  & 
Hobson.  The  addition  of  $200  to  the  indebtedness  waa 
made  up  of  $160 — the  estimated  cost  q{  foreclosing  the  obat- 
tel  mortgage — and  $50  added  by  way  of  interest. 

At  this  time,  April  6th,  1873,  as  it  appears  in  evidence, 
Baxter  &  Hobson  had  in  their  store  about  $4,000  worth  of 
goods,  and  accounts  on  their  books  in  their  favor  for  about 
$1,200  more,  which  would  make  them  worth  about  $6,200, 
if  the  book  accounts  were  all  good.  On  the  other  hand, 
they  were  indebted  to  about  the  sum  of  $9,000. 

Between  April  6th,  1878,  and  May  17th,  1873,  Baxter  & 
Hobson  had  received  from  the  east,  between  $2,000  and 
$3,000  worth  of  goods,  and  had  sold  at  least  $2,000,  from 
which  it  appears  tliat  relatively  the  pai'ties  stood  about  the 
same  on  the  17th  day  of  May,  1873,  as  they  did  on  the  6th 
of  April,  1878. 

On  the  17th  day  of  May,  1873,  the  appellant  took  and 
removed  the  goods. 

The  mortgage  under  which  the  appellant  claimed  to,  and 
did,  take  the  goods,  covered  all  the  furnishing  goods,  trim- 
mings, and  fixtures  of  Baxtisr  &  Hobson,  and  p^mitted 
Baxter  &  Hobson  to  retain  the  possession  and  to  use  and 
enjoy  the  goods  until  deftiult. 

The  mortgage  was  given  to  secure  an  antecedent  indd>t- 
edness  of  Baxter  &  Hobson  to  the  appellant. 

The  assignee  claimed  to  recover  the  value  of  the  goods 
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taken  by  tbe  bank^  for  the  reason  that  the  baak  liad  ob- 
tained a  preference  prohibited  by  the  Bankrupt  Act. 

The  cause  was  tried  by  the  court  without  a  jury,  and  the 
appellee  had  judgment  for  $2,600. 

Messrs.  Sayre,  Wright  &  Butler,  for  appellant. 

Messrs.  France  &  Rogers,  for  appellee. 

A.  W.  Stone,  J.  On  the  6th  day  of  April,  1873,  Baxter 
^  Hobson,  being  indebted  to  appellant  in  $2,700,  executed 
to  it  a  note  for  that  amount,  due  in  thirty  days,  aad  a  chat- 
tel mortgage  on  one  hundred  and  forty-eight  pieces  of  suit- 
ings ;  sixteen  pieces  of  black  doeskin ;  eight  pieces  beaver ; 
two  hundred  pieces  of  casimeres;  twelve  pieces  velvet; 
seventy-two  pieces  vestings,  and  all  and  every  the  furnish- 
ing goods,  trimmings  and  fixtures,  in  their  store  in  Denver. 
The  mortgage  contained  the  usual  covenants  and  provisos, 
and  a  special  proviso,  that  the  mortgagors  might  retain  pos- 
session of  the  mortgaged  property,  and  use  and  enjoy  the 
same,  until  default  made,  in  the  conditions  of  the  mortgage. 
The  mortgage  was  duly  recorded.  The  note  was  not  paid 
at  maturity,  and  on  May  8th,  1873,  the  mortgagee,  with  the 
consent  of  Baxter  &  Hobson,  took  possession  of  the  goods, 
then  in  the  store  of  Baxter  &  Hobson,  ostensibly  under, 
and  by  virtue  of  this  mortgage.  On  the  19th  day  of  May, 
1873,  Baxter  &  Hobson  were  adjudged  bankrupts,  and  this 
suit  is  brought  by  their  assignee  to  recover  the  goods  so 
taken  by  the  appellant. 

The  proof  shows,  that  after  the  execution  and  delivery  of 
the  mortgage,  the  mortgagors  continued  in  possession  of 
the  goods,  and  carried  on  their  business  in  the  ordinary 
course,  manufacturing  the  goods  mortgaged,  and  selling  the 
same,  as  before  the  mortgage,  up  to  the  time  that  the  mort-. 
gagee  took  possession,  and  that  this  was  well  known  to  the 
mortgagee. 

Tiie  law  in  such  case  is,  that  the  mortgage  is  fraudulent, 
and  void  as  to  creditors.    Tliis  rule  is  too  well  settled  to  re- 
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quire  argument  Davis  v.  Hansom^  18  HI.  896  ;  JSead  v. 
WUsoUy  22  id.  377;  Qriswold  v.  Sheldon,  4Com8t.680; 
Bank  of  Leavenworth  v.  Hunt,  11  Wall.  391 ;  Bwriiet  v. 
Fugus,  51  111.  352;  Chain  v.  Herbert,  61  id.  126;  Pvinam 
V.  Osgood,  52  N.  H.  148 ;  InreEldredge,  2  Biss.  U.  S.  C.  C. 
R.  362. 

The  mortgage  being  void  as  to  creditors,  the  appellant  ac- 
quired nothing  by  it.  The  other  question  to  be  considered 
is  the  effect  of  the  delivery  of  the  goods  by  Baxter  &  Hob- 
son  to  the  appellant,  on  the  8th  or  17th  of  May.  Possession 
was  taken  on  the  8th,  but  delivery  was  not  perfected  until 
the  17th  of  May. 

The  appellant  assumed  to  take  the  goods  by  virtue  of  the 
mortgage,  though  it  did  not  take  the  same  goods  described 
in  it. 

If  the  mortgage  was  valid  between  the  parties,  the  mort- 
gagee acquired  no  rights  as  against  creditors  under  it,  until 
the  delivery  to  it  of  the  property  described  in  it,  and  at 
that  time  the  proof  shows  that  Baxter  &  Hobson  were  in- 
solvent, and  appellant  knew  it. 

The  effect  of  this  transfer  was,  to  secure  the  property  to 
the  appellant,  and  give  it  a  preference,  and  that  this  ejBTect 
was  intended  by  both  parties  does  not  admit,  upon  the  evi- 
dence, of  any  doubt.  The  transfer  is  in  fraud  of  the  Bank- 
rupt Act,  and  void.    Judgment  affirmed,  with  costs. 

Affirmed. 

MoRTOAGR  OF  Btock  OF  GooDB  Is  vold  as  fl«a1n8t  creditors  where  the  mortffiiffoni  by  the 
oonaent  of  the  mortfira^e®  contlnae  to  carry  on  the  business,  mannfactorlng  and  selllus  the 
goods  In  the  usual  course:  Wilcox  v.  Jaekton,  7  Cola  623;  Wilson  v.  Vofght,  90olo.  618;  Srasher 
V.  ChrUtophe,  10  Colo.  293L  . 

Kansas  Pacific  Railway  Co.  v.  Roberson. 

In  the  absence  of  proof  of  custom  or  usage  to  the  contrary,  a  general  hiring 
cannot  be  regarded  as  a  contract  for  a  year's  service.  The  English  rule  in 
this  regard  is  not  recognized  by  American  decisions. 

Appeal  from  District  Court  of  Arapahoe  County. 

This  was  an  action  commenced  by  Roberson,  the  appel- 
lee, against  the  Kansas  Pacific  Railway  Company,  the  ap- 
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pellant,  to  recover  $3,000,  alleged  to  be  due  from  the  com- 
pany to  Roberson,  as  its  agent  on  the  Pacific  coast.  The 
declaration  alleged  that  the  company,  in  consideration  of 
Boberson  becoming  its  agent  at  a  salary  of  |3,000 
per  annnm,  undertook  to  employ  him  in  that  capacity  for 
a  year  from  October  1st,  1870;  that  Roberson  accepted 
the  employment  on  those  terms  and  contihaed  in  the  em- 
ployment until  March  1st,  1871,  and  averred  that  he  had 
been  willing  and  offered  to  continue  his  services  for  the 
period  of  one  year,  but  that  the  company  refused  to  permit 
him  to  continue  in  said  employment;  that  he  was  dis- 
charged, etc.  The  common  counts  were  added  and  the  plea 
of  the  general  issue  interposed.  The  cause  was  tried  by  the 
court,  and  Roberson  recovered  judgment  for  $912.94. 

Upon  the  trial  it  appeared  that  David  H.  Moffat  was  in 
San  Francisco,  in  the  summer  of  1870 ;  that  he  received  a 
telegram  from  Mr.  Perry,  president  of  the  Kansas  Pacific 
Railway  Company,  asking  witness  to  look  out  for  a  suita- 
ble  person  for  agent  of  the  company ;  that  witness  tele- 
graphed back  recommending  Roberson  ;  that  after  witness 
returned  to  Denver,  he  telegraphed  Roberson,  at  the  in- 
stance of  an  officer  of  the  company,  asking  what  salary  he 
would  require  ;  that  Roberson  replied,  $3,000  per  annum  ; 
that  on  the  20th  of  September,  1870,  Roberson  received  a 
telegram  from  the  general  superintendent  of  the  company 
as  follows:  "  Will  engage  you  to  commence  October  1st ; 
the  general  ticket  agent,  R.  B.  Grinnell,  will  send  you  in- 
structions by  that  date"  ;  that  Roberson  subsequently  re- 
ceived a  letter  from  Grinnell,  setting  out  the  duties  to  be 
performed  by  Roberson  as  general  agent ;  that  in  February, 
1871,  Roberson  received  a  letter  from  Beverly  R.  Keim,  gen- 
eraLticket  agent  of  the  company,  stating  that  the  company 
had  concluded  to  discontinue  the  San  Francisco  office  after 
March  1st,  1871.  There  was  some  farther  correspondence 
between  Roberson  and  officers  of  the  company,  concerning 
his  discharge.  It  appears  that  Roberson  had  received  from 
Uie  company  $1,250,   for  five  months'   service,   and  that 
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after  March  1st,  1871,  he  had  worked  for  other  parties  at  a 
compensation  of  $160  per  month,  until  October  1st,  1871. 
It  does  not  appear  from  the  evidence  that  in  RobersonVi 
correspondence  with  any  of  the  officers  of  the  company} 
any  period  of  service  was  fixed,  but  that  he  was  employed 
as  were  other  employees,  so  long  as  they  gave  satisfactiott  ot 
their  services  were  required,  and  that  Roberson*3  services 
were  no  longer  required  by  the  company. 

Messrs.  Sayre,  Wright  &  Butler,  for  appellant. 
Mr.  BsLA  M.  Hughes,  for  appellee. 

Hallett,  C.  J.  Whether  appellee  was  employed  for. 
one  year  or  for  a  shorter  time  is  the  principal  question  pre- 
sented in  this  record,  and  upon  that,  wo  tliink  tlie  judg- 
ment of  the  district  court  cannot  be  supported. 

At  the  interview  between  Moffat  and  appellee  in  San 
Francisco,  nothing  was  said  about  the  terms  of  the  employ- 
ment, and  the  correspondence  by  telegraph,  after  Moffat  re- 
turned to  Denver,  appears  to  have  been  directed  to  the 
matter  of  compensation  to  be  paid  to  appellee,  and  not  to 
the  term  of  service. 

Moffat  testifies  that  an  officer  of  the  company  wanted  to 
know  from  him  what  appellee  would  ask  for  taking  the 
place,  and  thereupon  he  inquired  by  telegraph:  "  What 
slary  will  you  ask  for  Kansas  appointment?''  To  this  ap- 
pellee answered:  "Three  thousand  dollars  per  annum." 
Assuming  that  Moflfht  had  authority  from  the  company  to 
make  the  inquiry,  it  was,  in  itself,  an  inquiry  as  to  price, 
and  not  as  to  the  term  of  service.  It  is  quite  certain  that 
the  officers  of  the  company  were  not  thinking  of  the  term 
of  service,  for  there  was  nothing  in  the  question  which  they 
asked  of  Moffat,  nor  in  the  telegram  sent  to  appellee  by 
Moffat  on  that  subject.  Upon  this  it  would  seem  that  the 
answer  ought  not- to  be  carried  beyond  the  scope  of  the 
question,  unless  there  is  something  in  it  which  manifestly 
conveys  a  larger  meaning.     In  ordinary  intercourse,   ail 
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aUB^ror  lo  a  question  will  be  taken  for  wiiat  it  parporta  to 
fee,  .father  tkaa  in  any  reoondite  sense  whioU  may,  upon 
daiefnl  scrotiny^  be  found  in  it.  Referring  to  the  answer  of 
appellee  to  Moffat's  telegmm,  we  find  that  it  may  be  nn- 
deratood  as  firing  the  raie  of  compensation,  and  if  received 
by  appellant,  it  pDObabiy  was  so  understood.  It  is  not  de- 
nied that  nndeff  some  circamstanoes,  such  language  may 
aleo- refer  to  the  t^nn  of  service,  as  for  instance,  where  the 
parties  hav#^  pretriouisly  discussed  the  subject,  or  there  ar^ 
other  circumstances  showing  tliafc  the  partite  intended  to 
make  time  a  matter  of  stipulatiom.  franklin  Mining  Co. 
N*  SlOf^rie^  34  Mich.  115,  is  a  case  in  which  it  appeared, 
from  the  acts  and  declaratlonBof  the  parties,  that  they  in- 
tm^dio^  engage  for  a  year,  and  aa  agreement  to  pay  a  cer- 
tain sum  per  annum  concurred  to  establish  such  a  con* 
tract;:.  .But  the  case  at  bar  ia  different,  for  the  reply  waa  in 
i^j^wer  to  ^  specific  question  concerning  the  price  to  be  paid 
\q  appellee,  aad  it  may  be,  and  probably  was,  understood 
as  referring  only  to  the  rate  of  compensation.  In  support 
Qf  this  view  we  have  the  practical  construction  of  the  con- 
tract by  the  parties,  which^.in  a  doubtful  case^  is  entitled  to 
weighty 

.  iAft^  lent^ing  upon  the  service,  the  salary  was  paid 
moYithly  and  received  by  appellee  apparently  without  ob- 
jecdon,  and  this  does  not  accord  with  the  notion  that  he 
was  working  for  a  gross  sum  payable  at  the  end  of  the 
yean 

If,  9B  contended,  the  telegrams  show  a  yearly  hiring, 
there  was  no  stipulation  for  monthly  payments  and  notli- 
ing  would  have  been  due  until  the  contract  was  fully'per- 
formed  by  appellee.  Stark  v.  Palmer,  2  Pick.  267;  Oim- 
stead  V.  Beale,  19  id.  528.  .     . 

rf^  now  we  advert  to  the  situation  of  the  parties, 
which  is  also  a  circumstance  to  be  considered,  where  the 
intention  is  not  clearly  expressed,  we  find  nothing  to  sup- 
port the  theory  that  the  contract  was  to  continue  for  a  year. 
Appellant  was  about  to  open  an  office  in  a  distant  city  for 
the  purpose  of  selling  tickets  and  securing  traffic  over  its 
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road)  and  whether  it  would  be  profitable  to  maintaiQ  the 
office,  could  not  then  be  known.  An  intention  to.  keep  the 
office  open  for  a  definite  time  was  not  expressed,  and  it 
is  not  reasonable  to  suppose  that  appellant  intended  to  do 
so  if  it  should  result  in  loss.  BaaAer  v.  Nurse^  6  M.  &  G. 
934.  In  all  that  took  place  between  the  parties  and  the 
circumstances  under  which  they  acted,  there  is  nothing  to 
show  a  contract  for  a  year,  unless  it  can  be  inferred  from 
the  answer  of  appellee  to  Mofikt's  telegram,  and  tha^  we 
think,  cannot  be  done. 

If  appellee  understood  that  he  was  contracting  for  a 
year's  service,  it  was  not  sufficiently  shown  that  appellee  so 
understood  the  agreement,  and  unless  both  parties  concur* 
red  in  that  understanding,  the  contract  cannot  extend  so 
far. 

As  to  the  English  rule  that  a  general  hiring  shall  be 
taken  to  be  a  hiring  for  a  year  (2  Chitty's  Cont.  841),  we 
have  not  found  any  American  case  which  recognizes  it,  and 
we  think  it  has  not  been  adopted  in  this  country.  In  Eng- 
land, the  rule  stands  on  custom  and  usage,  and  it  is  not 
contended  that  any  such  usage  prevails  in  this  country  (2 
Pars,  on  Cont.  32-33  n).  But  if  any  such  custom  obtains,  as 
to  any  class  of  servants,  it  would  certainly  be  competent  to 
prove  it  as  entering  into  and  forming  a  part  of  the  contract 
of  hiring,  and  when  that  is  done,  we  may  have  the  Eng- 
lish rule  or  something  like  it. 

In  the  case  at  bar,  no  usage  or  custom  was  shown  re- 
specting the  employment  of  agents  by  railroad  companies, 
and  without  it  a  general  hiring  cannot  be  regarded  a«  a 
contract  for  a  year's  service. 

The  judgment  of  the  district  court  is  reversed  with  costs, 
and  the  case  is  remanded. 

Reversed. 
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Murphy  v.  The  People, 

1.  Where  seTenl  are  jointly  indicted,  one  pleads  gailty  and  Is  sentenced  to 

pay  a  fine  and  the  coets  of  prosecation,  9iXndL9knoU6pro9equi  is  entered  as  to 
the  other  defendants,  it  is  improper  to  tax  up  all  the  costs  of  the  prosecu- 
tion against  the  l>arty  convicted.  The  liability  for  costs  in  such  case  is 
several. 

2.  The  costs  in  criminal  cases  must  be  taxed  according  to  law,  and  cannot  be 

made  the  subject  of  stipulation  between  the  court  and  the  convict,  or  be- 
tween the  prosecuting  officer  and  the  convict. 

Appeal  from  District  Court  of  Jefferson  County. 
The  case  is  stated  in  the  opinion. 
Mr.  Harry  Sales,  for  plaintiff  in  error. 
Mr.  George  G.  White,  for  the  people. 

Brazee,  J.  The  only  question  involved  in  this  case  is 
a  question  relating  to  the  taxation  of  costs.  The  appellant 
and  ten  others  were  jointly  indicted  for  riot.  Appellant 
plead  guilty,  a  nolle  prosequi  as  to  the  other  defendants 
was  entered ;  judgment  **  that  the  said  Dennis  M.  Murphy 
pay  a  fine  of  $50  and  the  costs  of  this  prosecution, 
and  as  to  the  other  defendants,  a  nolle  prosequi  be  entered, 
and  that  the  said  people  have  and  recover  of  and  from  the 
said  Dennis  M.  Murphy,  one  of  the  defendants,  the  sum  of 
$50,  their  fine  as  aforesaid,  together  with  the  costs  of  this 
prosecution  to  be  taxed,"  etc.,  and  that  the  other  "defend- 
ants go  hence  without  day." 

The  clerk  taxed  all  the  costs  made  in  the  case  respecting 
all  of  the  defendants,  and  issued  execution  therefor  against 
the  appellant 

A  motion  in  vacation  to  re-tax  costs  was  made,  on  the 
ground  that  all  the  costs  made  against  all  the  defendants 
were  taxed  against  Dennis  M.  Murphy.    This  motion  was 
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overruled  with  leave  to  file  affidavits,  and  thereupon  renew 
the  motion.  The  motion  was  renewed  beibre  and  heard  by 
the  district  court,  upon  voluminous  affidavits  tending  to 
establish  or  disprove  the  fact  that  Dennis  M.  Murphy  agreed 
to  pay  the  costs  made  against  his  co-defendants  who  were 
discharged  upon  nolle  prosequi. 

The  costs  in  criminal  cases  must  be  taxed  according  to 
law  and  not  as  per  agreement.  Such  an  agreement  is  with- 
out any  consideration  unless  the  consideration  may  be  the 
mitigation  of  sentence ;  such  a  consideration  between  court 
and  convict,  or  between  the  prosecuting  officer  and  the  con- 
vict, would  manifestly  be  void,  being  against  public  policy, 
as  substituting  the  bargain  witli  the  convict  instead  of  the 
judgment  of  the  court  as  the  measure  of  punishment  to  be 
inflicted.  Whether  the  money  to  collect  of  the  convict  be 
a  fine  or  costs  is  immaterial.  In  this  case,  amount  of  costs, 
$367.50,  was  a  much  more  serious  pecuniary  penalty  than 
the  fine. 

The  taxation  of  costs  cannot  be  maintained  npon  the 
theory  of  a  binding  stipulation,  and  it  remauis  to  be  seen, 
whether  such  taxation  can  be  maintained  under  the  law 
and  the  judgment. 

The  judgment  in  this  case  was  several  as  against  the  ap- 
pellant. To  cliarge  him  with  all  the  costs  of  prosecuting 
the  case  against  his  ten  co-defendants  against  whom,  con- 
fessedly, no  sufficient  cause  of  prosecution  existed,  or  could 
be  made  out,  would  be  manifestly  unjust.  If  his  co-de- 
fendants had  been  convicted,  the  judgment  must  have  been 
several.    10  Miss.  40. 

Inasmuch  as  the  costs  are  merely  incident  to  the  judg- 
ment, joint  defendants  are  severally  liable  for  the  costs  in- 
curred in  procuring  their  respective  convictions,  not  for  the 
costs  of  each  other,  nor  for  costs  made  by  the  people 
against  them  respectively.    Moody  v.  People^  20  111.  819. 

The  law  did  not  authorize  the  taxation  of  costs  made  by 
the  clerk.    The  judgment  is  susceptible  of  a  construction  in 
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aecordanee  with  tbe  law,  and  did  noi  authorize  the  taxa- 
tion of  all  the  costs  against  the  appellant. 

The  taxation  of  costs  is  vacated  and  the  cause  is  re- 
manded to  the  court  below,  and  the  clerk  of  that  court  is 
directed  to  re-tax  the  costs  in  accordance  with  this  opinion. 


Sanborn*  v.  Cree. 

An  assignee  of  a  lease  wttliout  warranty  cannot  set  up  a  defect  of  title  in  de- 
fonse  te  an  action  uptm  a  note  given  in  comideratian  of  the  aneagnment. 
I»  such  case  the  assignee  oocnpi^  the  aame  position  as  a  p^rohaser  of 
real  estate  under  a  deed  oi  q  ait-claim. 

Error  to  Probate  Court  of  Arapahoe  County, 

This  was  an  action  in  assumpsit  upon  a  promissory  note, 
giren  by  Sanborn  to  Cree  for  $1,700.  The  declaration  con- 
tained a  special  count  and  the  common  counts.  The  de- 
fendant pleaded : 

"1st.  Non  assumpsit.' 

"2d.  Actio  non,  because  he  says  the  promissory  note 
sued  on  in  the  first  count  of  the  plaintifTs  declaration 
was  given  by  the  defendant  to  the  plaintiff  without  consid- 
eration ;  that  is  to  say,  the  said  plaintiff  at  the  city  of  Den- 
ver and  county  of  Arapahoe,  did  on  the  day  of  A.  D- 
1874,  for  the  price  of  $2,200,  $400  of  which  was  paid  in  cash, 
and  the  said  promissory  note  given  to  secure  the  balance, 
assign  and  set  over  unto  the  defendant  a  certain  lease  to 
three  hundred  and  eighty-five  feet  of  a  certain  mining  claim 
or  lode  known  and  called  the  '  Cash  Lode,'  situate  in  Oold 
Hill  Mining  District,  Boulder  county,  Colorado.  Tlie  said 
plaintiff  then  and  there,  representing  unto  the  defendant,  that 
he,  the  said  plaintiff  had  a  valid  and  subsisting  right,  under 
and  by  virtue  of  the  said  lease,  and  that  the  same  was  in  full 
tore©  and  eflfect,  whereas  this  defendant  avers  that  at  the 
time  of  the  said  assignment  to  him  of  the  said  lease  as  afore- 
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said,  the  said  lease  had  become  nail  and  void,  and  that  the 
said  plaintiff  had  no  right  under  and  by  virtue  of  the  same, 
wherefore  the  defendant  says  the  note  set  forth  in  the  said 
declaration  was  given  without  consideration,"  etc. 

^^3d.  Actio  non.  Because  he  says  the  promissory  note 
sued  on  in  the  first  count  was  obtained  by  fraud  and  cir- 
cumvention ;  that  is  to  say,  that  the  defendant  being  the 
sole  owner  and  proprietor  of  a  certain  mine  or  lode  named 
the  ^  Cash  Lode/  the  same  being  situated  in  the  Gold  Hill 
Mining  District,  in  the  county  of  Boulder,  that  the  said  de- 
fendant was  anxious  to  dispose  of  the  said  mining  claim, 
and  to  that  end  had  men  of  capital  to  examine  and  inspect 
the  same,  and  just  as  defendant  was  about  to  close  his  ne- 
gotiation with  said  men,  and  perfect  and  conclude  said  sale 
for  a  large  sum  of  money,  to  wit,  the  sum  of  $25,000,  the 
said  plaintiff  received  notice  thereof,  and  immediately  set 
up  a  fraudulent  and  fictitious  claim  thereto,  and  did  then 
threaten  to  bring  suit  against  this  defendant,  in  ejectment, 
for  the  possession  of  said  mine,  unless  defendant  would 
buy  up  said  false,  fraudulent  and  fictitious  claim  to  said 
mine ;  and  thereby,  and  by  means  of  said  suit,  so  discourage 
said  men  that  they  would  refuse  to  buy  the  said  mining 
claim,  which  the  defendant  avers  would  have  been  the  effect 
had  such  suit  been  brought ;  and  the  defendant  avers  that 
he  was  induced  by  the  fear  of  said  fraudulent  threats  to 
enter  into  and  execute  the  said  note  in  the  first  count  of  the 
said  declaration  mentioned  ;  and  the  defendant  doth  further 
state  that  up  to  the  time  of  making  of  the  said  threats  by 
him  the  said  plaintiff  so  as  aforesaid  made,  and  at  the  time 
when  the  said  promissory  note  was  executed  by  the  said 
defendant  that  he,  the  said  plaintiff,  had  no  title  or  claim  in  or 
to  the  said  mining  claims,  or  any  part  thereof,  of  any  descrip- 
tion whatever ;  and  that  the  defendant  was  then,  and  for  a 
long  time  prior  thereto,  had  been  the  sole  owner  and  poss- 
essor of  said  mining  claim,  of  all  which  the  said  plaintiff  had 
notice ;  and  this  defendant  is  ready  to  verify, wherefore,"  etc. 

The  plaintiff  demurred  to  these  pleas,  assigning  as  special 
causes: 
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"  1st.  That  the  second  plea  does  not  show  that  the  inter- 
est of  plaintiff  to  lease  terminated  before  the  assignment  of 
lease  to  the  defendant. 

"2d.  That  defendant,  having  set  forth  the  particulars  of 
the  want  of  consideration,  is  confined  thereto,  and  it  does 
not  appear  that  defendant  did  not  get  all  the  consideration 
which  he  contracted  for. 

^^  That  as  to  the  3d  plea  it  does  not  appear  but  that  defend- 
ant did  not  as  mnch  know  the  facts  therein  s^t  forth  as  hav- 
ing taken  place  at  the  time  of  the  execntion  of  the  note  as 
he  does  now,  or  as  the  plaintiff  then  did ;  nor  that  his  action 
was  induced  hy  threats,"  etc. 

The  demurrer  was  sustained,  and  the  defendant  electing 
to  stand  by  his  second  and  third  pleas,  judgment  was  given 
for  the  plaintiff  upon  the  demurrer.  The  cause  was  after- 
ward tried  by  the  court  without  a  juiy,  and  the  plaintiff  had 
judgment  for  $1,737.78.  The  errors  assigned  in  the  record 
are  upon  the  sustaining  the  demurrer  to  the  second  and 
third  pleas. 

Mr.  Sam.  P.  Rose,  for  plaintiff  in  error. 

Messrs.  Reed  &  Blake,  for  defendant  in  error. 

Hallett,  C.  J.  In  the  second  plea,  plaintiff  in  error  al- 
leged that  the  promissory  note  in  suit  was  given  upon  the 
assignment  of  a  lease  to  him,  and  that  at  the  time  of  such 
assignment  the  lease  was  null  and  void,  and,  therefore,  the 
note  was  without  consideration. 

He  also  avers,  by  way  of  recital,  that  defendant  in  error 
represented  that  he  had  a  valid  and  subsisting  right  under 
the  lease,  but  he  does  not  state  that  he  believed  such  rep- 
resentations, or  that  he  was  induced  thereby  to  enter  into 
the  contract. 

This  defense  is  simply  that  of  a  bad  bargain,  from  which 
plaintiff  in  error  wishes  to  be  relieved.  It  is  held  that  a 
purchaser  of  land,  by  quit-claim  deed,  cannot  set  up  a  de- 
fect of  title  in  defense  to  an  action,  upon  a  note  given  for 
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the  purohase-moaey.      Bonney  v.  SnhWi,  17  III.  531 ;  Ker 
nep  V.  Gardner^  27  id.  163. 

And  an  assignment  of  a  lease,  without  warranty,  stands 
upon  the  same  principle.  It  i^  not  shown  that  plaintiff 
in  error  was  ignorant  of  the  title  to  the  mine,  and  if  ha 
ohose  to  pay  a  good  prioe  for  something  that  was  worth- 
less, he  cannot  be  relieved  upon  the  ground  that  he  erred 
in  judgment  HardeHy  v.  Smithy  3  Ind.  39 ;  1  Ohlt  on 
Oont.  29,  et  seq. 

For  aught  that  appears  iu  the  plea,  the  contract  may  have 
been  made  in  the  settlement  of  conflicting  claims  to  the 
property,  or  plaintiff  in  error  may  hive  obtained  pod^ession 
under  the  lease,  and  may  have  enjoyed  the  property  to  the 
full  extent  of  his  contract.  McQlerJdn  v.  SfuUcm^  29  Ind, 
407. 

The  plea  is  clearly  insufficient  as  a  defense  to  the  action, 
and  the  third  is  no  better.  The  matters  alleged  in  that  plea 
to  show  fraud  in  the  execution  of  the  note  were  apparently 
equally  well  known  to  both  parties,  and,  therefore,  plaintiff 
in  error  was  not  deceived. 

The  demurrer  was  properly  sustained  to  both  pleas,  and 
the  judgment  is  affirmed  with  costs. 

Affirmed. 


Louisville  Prize  Mining  Co.  x.  Scudder  et  al. 

It  wwa  that  If  the  agn^ement  Is  one  embraeed  within  the  terms  of  the  fltai 
uteof  fraads,  the  plaintiflf  muat  declare  specially;  otherwise  if  it  I0  a 
promise  to  pay  a  precedent  existing  d»bt. 

Brrtyr  to  District  Court  of  Oilpin  CourUy, 

The  case  is  stated  in  the  opinion. 

Mr.  L.  C.  Rockwell  and  Mr.  Huan  Butlbb,  for  plain- 
tiff in  error. 

Mr.  Olintok  Bbbd,  for  defendant  in  imror. 
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A.  W.  Stoite,  J.  The  evidence  shows  that  John  Soadder 
contracted  the  debt  sued  upon,  in  the  name  of  the  Central 
€told  Mining  Company,  and  the  Grass  Valley  Miniog  Com- 
pany, as  the  agent  of  said  companies.  That  afterward  he 
found  himself  unable  to  pay  his  debts^  and  that  he  took 
Bicbardson  and  Wade  to  plaintiff's  store  to  9ee  what  debte 
he  (Sondder)  owed. 

Who  Richardson  and  Wade  were,  or  what  interest  they 
had  in  Scudder's  debts,  does  not  appear.  Scndder  says  he 
made  arrangements  with  the  Louisville  Prize  Mining  Com- 
pany, whereby  the  company  was  to  pay  the  debts  of  the 
plaintiffs  and  Mr.  Tappan  and  others,  and  this  agreement 
was  burned  up  ;  was  in  writing,  and  signed  by  the  presi- 
dent of  the  company  defendant. 

That  the  Grass  Valley  Company  had  a  lease  of  the 
Central  Company's  property,  and  the  payment  of  these  bills 
was  one  of  the  considerations  upon  which  the  property  was 
surrendered  to  the  Louisville  Prize  Mining  Company. 

What  that  agreement  contained  is  not  proven.  The  wit- 
ness is  not  asked  as  to  its  contents.  He  states  generally 
that  he  made  an  arrangement — that  the  agreement  vf^^ 
burned  up  —  that  it  was  in  writing,  and  signed  by  the  pres- 
ident of  the  company.  What  that  agreement  otherwise 
contained  we  are  not  informed. 

He  says  the  whole  account  was  submitted  tp  ^HJiem.'^^ 
Who  are  intended  by  ''  them,"  we  are  not  advised. 

McShane  was  permitted  to  testify,  over  the  defendant's 
objection,  as  to  what  Biehardson  and  Wade  said,  and  w  to 
the  contents  of  a  letter  written  by  Wade. 

It  is  not  shown  what  relation  Richardson  and  Wade,  or 
either  of  them,  sustained  toward  the  Louisville  Prize  Min- 
ing Company,  if  any,  and  the  court  erred  in  receiving  this 
evidence. 

The  testimony  of  Scudder  is  very  loose  and  unsatisfac- 
tory. In  many  instances  it  is  evident  that  he  did  not  mean 
what  he  said,  and  what  he  did  mean  is  very  uncertain. 

The  record  furnishes  this  court  very  limited  informa- 
tion upon  the  question  at  issue,  and  the  counsel  of  both 
Vol.  m  — 20 
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parties  have  based  the  greater  poction  of  their  argament  on 
an  assumption  of  facts  not  appearing  in  the  record. 

The  question  of  pleading,  we  think,  depends  upon  the 
construction  of  the  agreement  made  by  the  defendant, 
whether  it  is  one  embraced  within  the  terms  of  the  statute 
of  frauds  or  not,  and  the  record  furnishes  no  satisfactory 
evidence  what  that  agreement  was. 

There  is  no  descriptive  proof  of  it,  and  the  evidence  of 
Scudder  is  evidently  his  conclusions  of  what  it  contained 
and  not  facts. 

The  substance  of  the  contents  of  that  agreement  should 
be  proven.  If  the  agreement  is  one  embraced  within  the 
terms  of  the  statute  of  frauds,  then  plaintiff  must  declare 
on  the  special  promise.  Brown  on  Statute  of  Frauds,  §  604 ; 
Quin  V.  Hanford,  1  Hill,  82 ;  Beers  v.  Ovlver,  id.  689. 

If  the  agreement  is  not  within  the  statute,  and  is  not  a 
promise  to  pay  the  debt  of  a  third  person,  but  a  promise  to 
pay  the  debt  of  the  party  making  the  promise  to  a  particu- 
lar person  designated  by  the  party  to  whom'  the  debt  be- 
longed, and  who  had  the  right  to  make  such  payment  to 
the  third  party,  a  part  of  the  contract  of  the  sale  or  bargain, 
then  it  is  not  within  the  statute. 

It  is,  in  such  case,  a  promise  to  pay  a  precedent  and  ex- 
isting debt.  Barker  v.  Bucklin^  2  Denio,  45,  and  cases 
cited.  And  if  the  amount  is  agreed  upon  by  the  parties 
the  common  count  for  money  due  on  an  account  stated  is 
sufficient.     1  Chit.  PL  358. 

The  judgment  is  reversed  and  remanded  with  costs. 

Iiet>er8ed. 
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.    OASES 
AT  LAW  AND  IN  CHANCERY 


DBXKBMJNEO  IN  THE 


SUPEEME    COURT 


STATE  OF  COLORADO. 


WiNNE  et  al.  V.  Colorado  Springs  Co. 

1.  Facte,  and  not  mere  conclusiona  of  law,  must  be  stated  in  pleadings.  Thus 
in  an  action  aj^inst  a  surety  upon  a  promissory  note,  where  forbearance  to 
the  maker  is  sought  to  be  iDterposod,  it  is  not  sufficient  to  aver  merely  that 
**  for  good  and  sufficient  consideration"  further  time  was  given.  The 
consideration  must  bo  stated. 

Z,  The  discharge  of  a  surety  upon  a  promissory  note,  on  the  ground  of  for- 
bearance may,  in  an  action  against  the  surety,  be  given  in  evidence 
under  the  general  issue. 

3.  A  plea  averring  the  solvency  of  the  maker  of  a  note  at  maturity,  and  an 
offer,  merely,  by  him  to  pay.  Is  bad  in  substance  as  a  plea  of  tender. 
Actual  tender  of  the  amount  due  and  a  refusal  to  accept  must  be  arerred, 
to  constitnte  a  sulBcient  plea. 

4  To  exonerate  a  surety  from  liability  upon  the  ground  of  fbrbearanco,  the 
extension  must  be  for  a  time  certain  and  upon  a  consideration  binding 
upon  the  creditor.    {Seara  v.  Van  Dusen,  25  Micb.,  disapproved.) 

5.  If  judgment  is  obtained  for  an  amount  exceeding  the  ad  damnum  in  the 
declaration,  the  plaintiff  In  the  judgment  may  remit  the  excess  in  this 
court.     Bat  in  such  case  the  appellant  will  be  allowed  costs  in  this  court. 
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Appeal  from  District  Court  of  M  Paso  County. 

On  the  11th  day  of  March,  1874,  Myron  F.  Thomas  made 
and  delivered  to  the  Colorado  Springs  Company  (a  cor- 
poration) his  promissory  note  for  $1,200,  which  was  indorsed 
by  Winne  &  Cooper,  and  ^fett  France.  Suit  was  com- 
menced upon  the  note  after  maturity,  in  the  district  cour£ 
•  of  El  Paso  county,  by  the  payee  against  all  the  parties  above 
named,  and  service  had  upon  each.  The  declaration  averred 
in  one  count  that  "before  the  delivery  of  the  note  to  the 
plaintiff,  and  in  order  to  give  the  Siiid  Thomas  credit  with 
the  plaintiff,  and  at  the  request  ard  for  the  accommodation 
of  the  said  Thomas,  the  said  defendants,  Peter  Winne  and 
Job  A.  Cooper  (in  the  style  of  Winne  &  Cooper),  and  Matt 
Prance,  thea  and  there  indorsed  the  said  last-nrentioned 
note,  and  plaintiff  further  avers  that  in  consideration  of  the 
said  indorsement  of  said  last-mentioned  note  or  instrument 
of  writing  by  the  said  Winne  and  said  Cooper  and  said 
France,  and  on  account  of  the  credit  so  given  to  Thomas  by 
such  indorsement,  the  said  plaintiff  then  and  there  accepted 
said  last-mentioned  note  or  instrument  of  writing  and  gave 
the  said  Thomas  credit  for  the  sum  of  money  therein  men- 
tioned, according  to  the  tenor  thereof.  And  the  defendants 
then  and  there  delivered  the  said  last-mentioned  note  or  in- 
strument of  writing  to  the  plaintiff,  and  thereby  promised  to 
pay  to  the  order  of  the  plaintiff  the  sum  of  money  therein 
specified,  according  to  the  tenor  thereof,"  etc. 

Judgment  was  taken  against  Thomas  by  default.  The 
pleas  interposed  by  his  co-defendants  were  non-assumpsit 
nuL  iiel  corporation^  and  two  special  pleas.  The  plaintiff 
demurred  to  the  special  pleas,  which  are  sufficiently  stated 
in  the  opinion.  The  demurrers  were  sustained  and  judg- 
ment entered  thereon  as  follows  : 

''This  day  this  cause  came  on  to  be  heard  upon  the  plain- 
tiff's demurrer  to  the  third  and  fourth  pleas  of  the  defend- 
ants, Peter  Winne,  Job  A*  Cooper  and  Matt.  France,  by 
them  plead  herein,  the  plaintiff  appeariiig  by  his  attorney, 
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J.  M.  Davidson,  and  the  said  last-named  defendants  by 
their  attorney,  A.  C.  Phelps,  and  after  argument  of  counsel, 
the  court  being  fully  advised  in  the  premises,  it  is  consid- 
ered by  the  court  that  the  matters  and  things  in  the  said 
third  and  fourth  pleas  alleged  are  not,  nor  is  any  of  them,  suf- 
ficient in  law  to  bar  or  preclude  the  said  plaintiff  of  his 
action,  and  that  said  plaintiff  haye  a,ad  recover  of  and  from 
the  said  defendants,  Winne,  Cooper  and  France,  his  costs 
on  this  issue  accruing." 

The  cause  was  tried  on  the  remaining  issues  at  the  October 
term,  1874,  before  a  jury,  resulting  in  a  verdict  for  the  plain- 
tiff in  $1^632,  upon  which  judgment  was  subsequently 
rendered  Winne,  Cooper  and  Prance  appealed  to  this 
court  The  errors  assigned  were  :  In  sustaining  the  demur- 
rers to  the  special  pleas ;  that  the  district  court  erred  in 
rendering  final  Judgment  in  the  cause  without  first  entering 
judgment  against  the  appellants  upon  the  sustaining  of  the 
demurrer  to  their  said  third  and  fourth  pleas,  and  without 
issue  joined  on  said  pleas ;  and  that  the  district  court  erred 
in  rendering  final  judgment  in  said  cause  witliout  having 
first  rendered  the  proper  judgment  against  said  defendants 
(appellants)  on  sustaining  the  said  demurrers  to  their  said 
special  pleas. 

It  may  be  proper  to  state  that  no  evidence  appears  to  have 
been  offered  by  the  defeiidants  in  the  court  below  tending 
to  show  tlieir  discharge  as  sureties. 

Messrs.  Benedict  &  Phelps,  for  appellants. 

Messrs.  Davidson  &  IIabrisox,  for  appellee. 

Thatcher,  C.  J.  This  was  an  action  brought  against 
Myron  F.  Thomas  and  the  appellants  upon  a  promissory 
note.  Judgment  by  default  was  taken  against  Thomas. 
The  other  defendants,  the  appellants  herein,  plead  the  gen- 
eral issue,  nut  tiel  corporation,  and  two  special  pleas,  set- 
ting up  in  each  a  defense  as  sureties.  To  each  of  the 
special  pleas  a  demurrer  was  allowed.  Judgment  was  taken 
against  all  the  defendants  at  a  subsequent  term. 
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The  first  error  assigned  is,  that  ''  the  district  court  erred 
in  sustaining  the  demurrer  of  the  plaintiff  in  said  court  to 
the  third  plea  of  the  appellants."  This  is  a  plea  that  the 
appellee,  by  an  agreement  with  Thomas,  and  without  the 
consent  of  the  sureties  (the  appellants),  gave  him  further 
time  for  the  payment  of  the  note  "for  a  good  and  valuable 
consideration,"  and  that  thereby  the  sureties  became  dis- 
charged. 

The  demurrer  to  this  plea  is  general  and  special.  The 
special  ground  of  demurrer  is,  that  the  plea  contains  no 
statement  of  the  consideration.  The  plea  is  bad.  The  con- 
sideration is  the  very  gist  of  the  agreement  to  extend  the 
time,  and  should  be  truly  and  fully  pleaded.  The  mere 
averment  that  the  time  was  extended  *'  for  a  good  and  valu- 
able consideration  "  is  not  sufficient.  It  is  but  the  statement 
of  the  existence  of  a  consideration,  without  the  facts  out 
of  which  it  arose.  It  is  simply  a  conclusion  of  law  which, 
as  a  rule,  ought  not  to  be  pleaded.  It  may  be  laid  down 
as  a  general  proposition  that  whenever  a  parol  agreement  is 
declared  upon,  or  pleaded  in  defense  of  an  action  (unless 
the  agreement  be  a  written  instrument,  purporting  to  be  for 
value  received,  Frindle  v.  CarutherSj  16  N.  Y.  435),  the 
declai*ation  or  plea  should  disclose  the  facts  from  which  it 
must  appear  that  there  was  a  legal  consideration  to  support 
the  agr(»ement  relied  on.  If  such  an  averment  be  wanting, 
the  court  cannot  on  demurrer  determine  the  legal  sufficiency 
of  the  consideration.  On  another  ground,  it  is  necessary 
that  the  consideration  should  be  explicitly  stated,  viz. :  that 
the  adverse  party  may  not  be  surprised  at  the  trial  by  the 
introduction  of  the  testimony  to  prove  a  consideration  not 
stated  in  the  pleading.  Marshall  v.  Aiken^  26  Vt.  332  ;  1 
Chitty's  PI.  (16th  Am.  ed.)  300,  note  A;  Harris  v.Rayner^ 
8  Pick.  542  ;  Moore  v.  Ross^  7  N.  H.  628 ;  Bailey  v.  Buss-^ 
ingy  29  Gonn.  5. 

It  was  not  necessary  to  set  up  this  defense  by  a  special 
plea,  as  even  if  well  pleaded,  the  same  defense  is  available 
under  the  general  issue.     Warner  v.  Grane^  20  111.  148. 
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The  next  error  assigned  is,  to  the  allowance  of  the  demur- 
rer to  the  defendants'  fourth  plea,  which  sets  up  substan- 
tially that  the  principal  debtor  being  solvent  and  prepared 
to  pay  at  the  maturity  of  the  note  "  offered  to  pay  the  said 
plaintiff  the  amount  due  thereon,"  which  offer  the  plaintiff 
refused,  and  that  thereafter  Thomas  became  and  remained 
insolventy  whereby  the  sureties  became  discharged.  If  this 
is  intended  to  be  a  plea  of  tender,  it  is  substantially  defect- 
ive. Not  a  mere  offer  to  pay,  but  an  actual  tender  must 
be  averred,  unless  the  production  of  the  money  was  waived, 
in  which  case  the  waiver  must  be  pleaded,  and  it  must  be 
alleged  that  the  defendant  was  about  to  tender,  etc.  2 
Chitty's  PI.  (16th  Am.  ed.)  471,  note  a. 

If  the  plea  is  intended  to  set  up  an  offer  to  pay  by  the 
principal  debtor,  he  being  solvent,  the  question  is,  does 
such  a  plea  present  a  valid  defense  to  an  action  against  the 
sureties  ?  When  a  tender  is  actually  made  of  the  amount 
due,  satisfaction  of  the  debt  is  within  the  reach  of  the  cred- 
itor. Gtood  faith  to  the  sureties  requires  that  he  should  ac- 
cept the  money.  Sureties  are  liable  to  the  creditor;  but 
their  obligation  is  accessory  to  that  of  the  principal.  SVhen 
the  principal  makes  payment,  or  actually  tenders  payment 
of  the  sum  due  to  the  creditor,  he  does  all  that  the  sureties 
are  legally  and  equitably  required  by  their  contract  to  see 
that  their  principal  shall  do.  If  the  creditor  refuses  to  ac- 
cept the  money,  when  actully  tendered  and  clearly  within 
his  grasp,  he  is  guilty  of  a  palpable  omission  of  duty  to  the 
sureties,  and  they  are  thereby  released  from  all  liability. 
This  doctrine  rests  upon  an  intelligible  ground.  Joslyn  v. 
Eastman^  46  Vt.  263.  But  an  actual  tender  of  money  by 
the  principal  differs  very  widely  from  a  mere  verbal  offer  to 
pay,  even  though  he  be  in  a  perfectly  solvent  condition 
when  he  makes  the  offer.  The  contract  of  the  sureties  is 
not  that  the  principal  will  offer  to  pay  the  debt  at  maturity, 
but  that  he  will  in  fact  pay  it,  or  what,  so  far  as  the  obliga- 
tion of  the  sureties  is  concerned,  is  equivalent  thereto,  he 
will  make  an  actual  tender  thereof.    To  declare  that  a  mere 
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offer  to  pay,  which  chronic  borrowers  ara  ior  tha-.bbn- 
stant  habit  of  making,  without  a  dollar  in  sigitt^  opefades^to 
discharge  the  sureties,  would  be  to  announoe  a  dangHrous 
principle;  to  relax,  if  not  to  nullify  the  binding  character 
of  the  sureties'  contract,  in  a  case  where  their  rights  and 
remedies  remain  unaffected  by  any  act  of  their  principal  or 
creditor.  The  ground  upon  which  sureties  are  dischtirged, 
when  an  actual  tender  is  made  and  rejected,  is,  that  at  the 
time  of  the  creditor's  refusal  to  accept  the  mon^,  the  cont^ 
plete  satisfaction  of  the  debt  is  not  contingBntly  or  con- 
ditionally, but  absolutely  under  his  control  and  in  his 
power.  In  such  case  the  conduct  of  the  creditor  in  otnittitlg 
to  perform  the  duty  which  the  law  clearly  enjoms,  to  wit : 
to  accept  the  tender,  is  a  fraud  upon  the  sureties  and  the 
reason  for  their  exoneration  is  stronger  than  in  a  case  where 
a  security  is  abandoned  or  surrendered  to  the  principal,  or 
an  execution  actually  levied  has  been  withdrawn,  and  the 
authorities  are  agreed  that  in  the  latter  class  of  cases  the 
sureties  are  discharged  at  least  j^ro  tanto  by  the  act  of  the 
creditor.  S/ieed  v..  Wkite^  3  J.  J.  Marsh.  625 ;  Jonea  v. 
Bidlock,  3  Bibb,  467 ;  Curran  v.  Colbert,  3  Gfa.  239 ;  DeCd- 
yar  on  Guaranties,  etc.  438  (Morgan's  Am.  ed.) ;  Daniels  on 
Negotiable  Instruments,  289  ;  2  Am.  L.  Cas.  3il>6  (6tli  ed.). 
But  the  principle  upon  which  these  decisions  rest,  viz. :  that 
the  means  of  satisfying  the  debt  is  actually  under  the  con- 
trol of  the  creditor,  cannot  be  evoked  in  aid  of  the  doctrine, 
that  a  mere  unaccepted  offer  to  pay,  unaccompanied  by  a 
production  of  the  money  exoneiates  the  sureties,  Sear^  v. 
Van  Duseuy  25  Mich.  351,  is,  so  far  as  our  research  has 
extended,  the  only  case  in  conflict  with  the  doctrine  here 
laid  down.  The  supreme  court  of  Michigan  does  not  in  this 
case  rest  its  decision  upon  any  substantial  foundation. 
Says  the  court :  ''  The  finding  of  facts  does  not  show  that 
the  defendant  in  error  (surety)  consented  to  be  bound  by 
the  extension."  This  is  true.  But  neither  does  the  fin4' 
ing  of  the  facts  show  that  the  creditor  was  bound  by  any 
valid  agreement  to  extend  the  time.  After  a  verbal  offer  to 
pay  has  once  been  made,  consent  to  forbear  or  mere  indul- 
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gence  determinable  at  the  will  of  the  creditor,  binds  no  one. 
To  exonerate  a  surety  from  liability,  the  extension  must  be 
for  a  time  certain  and  based  upon  a  sufficient  consideration. 
Gardner  v.  WaUon^  13  111.  347;  Wool/ord  v.  DoWy  34  id. 
427 ;  Miller  v.  Stem,  2  Penn.  St.  286;  M'Lemore  v.  Powell, 
12  Wheat.  554;  Coman  v.  The  State,  4  Blackf.  242. 

In  the  absence  of  a  valid  agreement  to  extend  the  time, 
the  rights  and  remedies  of  the  creditor  against  the  princi- 
pal and  sureties  as  well  as  the  rights  and  remedies  of  the 
sureties  against  the  principal  are  unchanged.  The  cred- 
itor's hands  are  not  tied  up  for  a  single  moment ;  he  may 
sue  at  any  time.  The  sureties  are  entirely  free  to  pay  the 
debt  and  sue  the  principal  for  the  amount.  The  relations 
of  the  parties  are  in  no  respect  altered.  When  sureties 
seek  to  be  discharged  on  the  ground  of  extension  of  time, 
the  controlling  question  is,  was  the  extension  of  such  a 
character  as  to  bind  the  creditor  and  thereby  preclude  him 
from  pursuing  his  remedy  against  the  principal  ?  If  yea, 
even  if  the  suspension  of  the  remedy  be  but  for  a  day,  the 
sureties  are  exonerated  ;  otherwise,  they  are  held.  In  the 
case  before  us,  the  creditor  was  not  bound  to  delay  suit  an 
instant  by  reason  of  the  forbearance  he  had  extended. 
However  high  respect  we  may  entertain  for  the  opinion  of 
the  supreme  court  of  Michigan,  we  cannot  bow  to  its  au- 
thority when  so  clearly  in  conflict  with  sound  reasoning, 
and  the  great  current  of  decisions. 

The  two  remaining  assignments- of  error,  both  going  to 
the  sufficiency  of  the  entry  of  the  judgment  upon  allowing 
the  demurrer  to  the  third  and  fourth  pleas,  are  not  well 
taken.  The  judgment  is  not,  as  contended,  interlocutory. 
It  clearly  shows  a  final  disposition  of  the  third  and  fourth 
pleas  and  is  in  substantial  conformity  with  approved  pre- 
cedents.   Robinson- 8  Forms,  110. 

The  judgment  of  the  court  below  is  in  excess  of  the  ad 
damnum  laid  in  the  declaration,  by  $132.  The  appellee  has 
remitted  the  excess,  as  under  the  authorities  it  may  do. 
Consolidated  Gregory  Co.  v.  Raher,  1  Col.  513 ;  Idnder  v. 
Monroes  Bxeoutors,  33  111.  389. 
Vol.  m.— 21 
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For  the  residue,  the  judgment  of  the  lower  court  will  be 
afSirmed.    The  appellants  will  recover  costs  in  this  court 


On  petition  for  rehearing,  the  following  opinion  was 
rendered  by 

Wells,  J.  We  are  unable  to  find  in  the  fourth  plea, 
what  counsel  supposed  to  be  contained  there.  As  we  think 
the  plea  cannot,  by  any  reasonable  interpretation,  be  said 
to  impart  more  than  this,  to  wit :  that  the  principal  debtor 
neither  produced  the  sum  due,  nor  had  it  in  hand,  nor  in- 
deed elsewhere,  but  was  possessed  of  a  large  estate  and 
ample  means  and  might  presently  have  procured  it. 

If  the  allegation  that  the  debtor  was  possessed  of  much 
property  and  ample  means  is  not  to  be  taken  as  qualifying 
the  allegation  that  he  was  there  prepared  to  pay,  and  as 
showing  wherein  the  preparation  consisted,  the  words  are 
meaningless. 

It  is  said,  however,  that  the  creditor's  refusal  dispenses 
with  the  production  of  the  money,  and  the  actual  offer  of 
it.  No  case  is  cited  to  show  that  the  creditor's  refusal  will 
dispense  with  having  the  money  present,  nor  can  it  be 
maintained  upon  authority,  that  the  oflfer  to  produce  is 
dispensed  with  by  tlie  creditor's  refusal  to  accept. 

Now,  as  between  debtor  and  creditor,  the  rejection  of  an 
offer  to  pay,  under  the  circumstances  stated  in  the  plea, 
would  in  no  respect  have  changed  the  position  of  the  parties. 
The  rejection  of  such  a  proposal  neither  impairs  the  right 
of  action  nor  diminishes  the  damages.  It  is  not  effectual 
even  to  stay  accruing  interest  nor  relieve  the  debtor  of 
costs  in  a  subsequent  action.  The  reason  is,  that  the  offer 
amounts  to  a  mere  proposition  to  perform  what  the  debtor 
has  already  more  solemnly  undertaken.  It  is,  therefore, 
mere  empty  clamor,  which  the  creditor  is  under  no  require- 
ment to  even  notice.  Whether  he  assent,  or  refuse,  or 
maintain  silence,  is  all  one.    Now  if  this  be  its  effect  as  be- 
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tween  parties,  how  can  the  circumstance  that  a  third  person 
stands  as  surety  to  the  debtor,  affect  the  duty  of  the 
creditor?  Can  he,  in  either  case,  accept  what  is  not  ten- 
dered nor  even  presented  ?    He  can  neither  accept  nor  reject* 

The  most  positive  refusal  of  a  mere  theoretical  offer  in 
words,  no  money  being  present  or  shown,  is  a  nullity, 
whosever  rights  are  concerned. 

The  case  of  Ramsey  v.  TJie  Westmoreland  Bank,  2  Pen. 
ft  W.  203,  the  broadest  of  the  cases  cited  by  counsel,  is 
questioned  by  high  authority  (2  Am.  L.  Cas.  397),  but  even 
this  case  does  not  countenance  such  a  defense ;  the  money 
was  there  in  court  subject  to  the  order  of  the  creditor ;  in 
the  words  of  the  court,  the  creditors  *' had  the  means  of 
payment  in  their  power.'*  We  see  no  reason  to  modify  our 
former  conclusions.  Rehearing  denied. 

Kmomoor  or  TncB«  to  Rvi.KAfn  Substt,  must  be  for  a  dme  certain  .and  npon  a  bind- 
ing conalderaaoii:  ifycr*  v.  i/u««y,  4  Colo.  Wi.  *  ,     ^*  ,     ^  ^ 

JuDOMBNT,  Rkmisaiom  OF  ExcBBS.  —  If  Judgment  to  obtained  for  an  amowit  exceeding 
tbe  oA  dcanmm  in  the  declaration,  the  jplaintiff  In  the  Judgment  may  remit  the  ezcem'ln  the 
a  court:  i>unc(m  v.  YThedbcet  4  Colo.  145;  BUseU  v.  Ciuhman,  5  Colo.  78. 


Venine  tJ.  Abohibald. 

L  The  act  of  the  leglaUtlve  assembly  (Laws  of  1874.  pp.  814-15)  providing  that 
a  party  demanding  a  trial  by  a  jury  of  twelve  men  in  the  probate  courts  of 
certain  counties,  shall  be  required  to  advance  and  pay  into  court  a  jury 
fee  of  $20,  is  not  in  contravention  of  the  seventh  amendment  of  the  Con- 
stitution of  the  United  States,  nor  is  such  fee  unreasonable  in  amount. 

3.  It  is  error  in  giving  instructions  to  a  jury  upon  the  law  to  ignore  testimony 
tending  to  establish  a  material  fact,  and  which  fact,  if  established,  would 
change  the  rights  of  the  parties  litigant. 

Appeal  from  Probate  Court  of  Clear  Creek  County. 

This  was  an  action  in  trover  bronght  by  Archibald  against 
Venine  to  recover  damages  for  the  alleged  conversion  of  two 
horses,  a  wagon  and  harness.  The  cause  was  originally  in- 
stituted before  a  justice  of  tlie  peace  in  Clear  Creek  county, 
from  whose  judgment  an  appeal  was  taken  to  the  probate 
court.  Upon  the  trial  in  the  probate  court,  before  a  jury, 
Archibald  obtained  a  verdict  for  $217.    Judgment  was  sub- 
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sequently  rendered  in  his  favor  for  that  amonnt,  and  Ve- 
nine  prosecutes  his  appeal  in  this  court  The  facts  are  suf- 
ficiently stated  in  the  opinion.  The  second  and  third  in- 
structions complained  of  by  the  appellant  and  passed  upon 
by  this  court  are  as  follows : 

"  If  the  jury  believe  from  the  evidence  that  although  the 
plaintiff  and  defendant  had  made  a  trade  for  the  property, 
yet,  if  on  any  account  this  trade  was  rescinded  by  them 
and  the  consideration  money  paid  back  by  the  plaintiff 
to  the  defendant  under  a  promise  by  the  defendant  that  the 
property  should  then  be  delivered  to  the  plaintiff  by  the 
defendant,  the  acceptance  of  the  money  by  the  defendant 
placed  the  plaintiff  legally  in  the  same  relation  to  the 
property  as  if  no  trade  or  sale  had  ever  been  made  by 
the  plaintiff  with  the  defendant,  and  the  plaintiff  then  be- 
came the  owner  and  entitled  to  the  immediate  possession 
thereof. 

"  If  the  jury  believe  from  the  evidence  that  the  defend- 
ant promised  the  plaintiff  that  he  would  deliver  the  said 
property  to  the  plaintiff  or  to  Forest  as  agent  or  bailee  of 
the  plaintiff,  and  failed,  neglected  or  refused  to  do  It,  is  in 
law  a  trover  and  conversion,  and  no  demand  and  refusal  is 
necessary  to  enable  the  plaintiff  to  recover  damages  in  trover 
and  conversion." 

Mr.  W.  S.  Rockwell,  for  appellant. 

Messrs.  Taylok  &  Yatks,  for  appellee. 

Elbert,  J.  At  the  trial  in  the  court  below  the  plaintiff 
in  error,  Venine,  demanded  a  trial  by  a  jury  of  twelve  men, 
which  was  granted  by  the  court  upon  the  condition  that  he 
pre-pay  the  jury  fee  fixed  by  statute  at  $30.  This  pre- 
payment Venine  refused  to  make  and  the  trial  was  had  be- 
fore a  jury  of  six  men. 

Section  3  of  an  act  relating  to  the  probate  courts  of  Clear 
Creek  and  other  counties  provides  {inter  alia)  as  follows  : 

*****"  All  issues  of  fact  in  said  probate  coorta 
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shall  be  tried  by  jury  of  six  men,  unless  both  parties  waive 
a  trial  by  jury,  in  which  case  the  same  may  be  tried  by  the 
court"     *    *    *    *     ^t     Sess- Laws  1874,  p.  214. 

Section  4  of  the  same  act  provides  (tTifer  alia)  as  fol- 
lows : 

*'If  at  any  time  before  the  calling  of  the  cause  for  trial, 
and  before  auy  venire  shall  have  issued,  either  party  shall 
demand  a  trial  by  a  jury  of  twelve  men,  a  jury  of  twelve 
men  shall  be  summoned  and  impaneled,  but  the  party  de- 
manding the*  same  shall  be  required  to  advance  and  pay  into 
said  court  the  sum  of  $20  at  the  time  of  making  such  de- 
mand, and  the  money  so  paid  shall  be  paid  by  the  said  pro- 
bate judge  to  the  treasurer  of  the  proper  county  as  afore- 
said."    *    *    *     *     Sess.  Laws  1874,  pp.  214-15. 

It  is  contended  by  the  plaintiif  in  error  that  this  act  is  in 
contravention  of  the  seventh  amendment  of  the  Constitution 
of  the  United  States,  which  is  as  follows  : 

*^In  suits  at  common  law,  where  the  value  in  controversy 
shall  exceed  $20,  the  right  of  trial  by  jury  shall  be  pre- 
served, and  no  fact  tried  by  a  jury  sliall  be  otherwise  re-ex- 
amined in  any  court  of  the  United  States  than  according  to 
the  rules  of  the  common  law." 

We  do  not  think  that  this  provision  of  the  Constitution 
can  be  fairly  interpreted  to  inhibit  reasonable  regulations 
by  the  legislative  power  to  meet  the  expense  necessary  to 
the  support  of  the  jury  system. 

The  citizen  enjoys  the  right  subject  to  the  necessary  and 
unavoidable  burden  of  expense.  The  assertion  of  any  legal 
right  is  subject  to  the  same  burden.  While  the  Constitu- 
tion secures  the  right  of  trial  by  jury,  there  is  no  pledge 
that  in  giving  the  right  legal  effect  there  shall  be  no  expense 
attending  the  legal  procedure.  As  long  as  the  right  remains 
substantially  as  at  common  law,  the  requirements  of  the 
Constitution  are  met  and  satisfied. 

In  the  case  of  Beers  v.  BeerSy  4  Conn.  635,  Hosmer,  C.  J., 
states  the  general  doctrine  as  follows :  "  It  is  sufficient  and 
within  the  reasonable  intendment  of  that  instrument  (the 
Constitution),  if  the  trial  by  jury  be  not  impaired,  although 
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it  may  be  subjected  to  new  modes,  and  even  rendered  more 
expensive,  if  the  public  interest  demand  such  alteration.  A 
law  containing  arbitrary  and  unreasonable  provisions, 
made  with  the  intention  of  annihilating  or  impairing  the 
trial  by  jury,  must  be  subject  to  the  same  consideration  as 
if  the  object  had  been  openly  and  directly  pursued.  But, 
on  the  other  hand,  every  reasonable  regulation  made  by 
those  who  value  this  palladium  of  our  rights,  and  directed 
to  the  attainment  of  the  public  good,  must  not  b®  deemed 
inhibited  because  it  increases  the  burden  or  expense  of  the 
litigating  parties." 

Although  the  application  of  this  doctrine  to  particular 
cases  may  have  been  contested,  the  general  doctrine  itself 
remains  unquestioned.  Colt  v.  Edes^  12  Conn.  243 ;  JFlint 
River  Stearriboat  Co.  v.  Foster^  5  Ga.  195. 

The  case  of  Adams  v.  Cowiston,  7  Minn.  461,  involved  the 
question  of  the  constitutionality  of  a  law  requiring  the  pre- 
payment of  jury  fees.  Emmett,  C.  J.,  says :  "  We  can  see  no 
objection  to  a  reasonable  fee  of  this  kind.  The  Constitution 
does  not  guarantee  to  the  citizen  the  right  to  litigate  •  with- 
out expense,  but  simpl}'  protects  him  from  the  imposition 
of  such  terms  as  unreasonably  and  injuriously  interfere 
with  his  right  to  a  remedy,  or  impede  the  due  administration 
of  justice.  And  that  a  party  who  demands  a  trial  by  jury 
should  be  required  to  advance  a  small  jury  fee,  whether  it 
be  considered  as  a  tax  on  litigation  or  as  part  of  the  expense 
which  is  necessarily  incurred  in  his  behalf,  seems  no  more 
liable  to  a  constitutional  objection  than  is  the  requirement 
that  the  fees  of  the  clerk,  sheriff  and  other  officers  shall  be 
paid  in  advance  when  demanded.  If  the  clause  in  the 
Constitution  means  that  we  shall  be  permitted  to  litigate 
literally  without  price,  there  is  an  end  to  all  fees  from  the 
issuing  of  the  summons  to  the  entry  of  satisfaction  of  the 
judgment."  See  also  the  case  of  Randall  v.  Kehlor^  60 
Me.  40. 

Neither  is  the  objection  that  the  fee  is  unreasonable  in 
amount  well  taken.    This  is  a  matter  resting  in  the  discre* 
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tion  of  the  legislature,  and  courts  will  not  interfere  unless  the 
fixed  fee  should  amount  to  a  practical  prohibition  of  the  right. 

If  regard  be  had  to  the  actual  additional  expense  incurred 
hy  reason  of  the  venire  for  twelve  men,  the  amount  fixed  by 
this  statute  is  not  disproportionate. 

For  the  foregoing  reasons  we  do  not  regard  the  act  in 
question  as  open  to  the  constitutional  objection  urged. 

Venine  having  refused  to  pre-pay  the  jury  fee,  the  trial 
rightfully  proceeded  before  the  jury  of  six  men  provided 
by  statute.     Randall  v.  Kehlor^  60  Me.  40. 

The  motion  for  nonsuit  was  properly  overruled,  as  there 
was  sufficient  evidence  to  take  the  case  to  the  jury. 

Not  regarding  the  third  assignment  as  well  taken,  we  pass 
to  the  consideration  of  errors  assigned  to  the  instructions  of 
the  court.  It  was  in  evidence  that  Archibald  sold  and  de- 
livered the  team  to  Venine  on  the  6th  day  of  July,  1874, 
and  that  Venine  paid  therefor,  on  the  same  day,  the  pur- 
chase-money. Also,  that  on  the  same  day,  Venine  dis- 
covered the  existence  of  a  chattel  mortgage  on  the  team  in 
favor  of  one  Forest,  and  that  thereupon  it  was  agreed  to  re- 
scind the  sale. 

Archibald  paid  back  the  purchase-money  and  Venine 
agreed  to  return  the  team  to  Archibald  on  condition  that 
he  (Venine)  was  paid  the  sum  of  $14  expended  by  him  for 
hay  and  oats  for  the  use  of  the  team.  There  was  also  evi- 
dence tending  to  show  that  on  the  following  day,  the  7th  of 
July,  the  parties  made  a  substitute  agreement  for  the  above, 
to  the  effect  that  Venine  should  keep  the  team,  secure  For- 
est  by  his  personal  bond  of  indemnity  and  retain  the  money 
returned  by  Archibald  to  indemnify  himself  against  any 
claim  that  might  thereafter  arise  on  his  bond  to  Forest. 

There  was  a  bill  of  sale  of  the  property,  under  date  of  the 
7th  of  July,  executed  by  Archibald  to  Venine,  apparently 
in  pursuance  of  this  agreement. 

There  was  also  evidence  tending  to  show  still  another 
agreement  between  the  parties,  made  on  the  8th  of  July,  in 
effect    rescinding    the    sales    made   on  the  6th  and .  7th, 
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Venine  to  keep  the  purchase-money  returned  and  to  deliver 
the  team  to  Forest  as  mortgagee  in  the  chattel  mortgage 
upon  payment  of  his  demand  for  money  expended  for  hay 
and  oats  ;  both  Archibald  and  Forest  agreeing  to  pay  his 
demand  thereby. 

Under  this  state  of  the  testimony  the  court  gave  the  fol- 
lowing instruction : 

''If  the  jury  believe  from  the  evidence  that  the  plaintiff 
was  on  the  6th  day  of  July,  1874,  the  owner  of  the  property 
named  in  his  bill  of  particulars,  and  then  entitled  to  its  im- 
mediate possession,  and  that  the  value  thereof  has  been 
proven,  and  that  the  defendant -converted  the  same  to  his 
own  use,  they  will  find  the  defendant  guilty  and  assess 
the  plaintiffs  damages." 

This  instruction  was  calculated  to  lead  the  jury  to  believe 
that  they  were  at  liberty  to  disregard  the  evidence  going  to 
show  a  perfected  sale  to  Venine  on  the  7th  of  July,  and  to 
consider  the  right  of  the  plaintiff  to  recover  as  entirely  de- 
pendent upon  his  ownership  of  the  team  on  the  6th  of  July, 
an  ownership  entirely  consistent  with  the  sale  to  Venine  on 
the  7th  of  July.  Also,  to  consider  themselves  at  liberty  to 
disregard  the  testimony  going  to  show  that  Venine  de- 
manded reimbursement  of  the  money  expended  for  hay 
and  oats,  as  a  consideration  precedent  to  a  return  of  the 
property,  and  that  Archibald  agreed  to  pay  therefor.  There 
was  evidence  to  this  effect,  and  had  the  jury  found  this 
agreement  on  the  7th,  or  this  demand  on  the  part  of  Venine 
and  agreement  on  the  part  of  Archibald  to  pay  proved,  they 
were  uninstructed  as  to  the  law  of  the  case,  and  being  unin- 
structed,  as  though  there  was  no  such  evidence  in  the  case, 
the  tendency  was  to  mislead  the  jury. 

Botli  the  second  and  third  instructions  given  by  the  court 
on  behalf  of  the  plaintiff  are  open  to  the  same  objections  as 
the  first. 

They  state  the  law  upon  a  part  of  the  evidence  only,  and 
leave  the  jury  unadvised  as  to  the  law  if  they  should  be- 
lieve the  testimony  which  the  instructions  ignore. 
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Where  the  testimony  ignored  by  the  instraotions  is  of 
safficient  weight  to  entitle  it  to  be  considered  by  the  jury, 
and  the  facts  which  it  tends  to  prove,  if  proven,  would 
change  the  rights  of  the  parties  litigant,  such  instructions 
are  clearly  erroneous,  and  when  there  is  nothing  in  the  fur- 
ther instructions  of  the  court,  as  in  this  case,  to  correct  the 
error,  they  must  be  held  to  have  misled  the  jury.  Galla- 
gher V.  Williamson,  23  Cal.  331. 

The  judgment  of  the  probate  court  is  reversed  with  costs, 
and  the  case  remanded  for  a  new  trial. 

JSeversed. 


Brown  v.  City  of  Denver. 

1.  A  grant  of  power  to  impose  manicipal  taxes  iDTolves  ft  decifilon  by  the 
legislature  that  benefits  proportioQate  to  the  burden  will  be  conferred. 
The  burden  of  proof  is  upon  him  who  assails  the  legislative  action,  and  to 
warrant  judicial  interference,  he  must  show  a  clear  case  pf  violation  of 
the  principle  exempting  private  property  from  condemnation  to  public 
use. 

^.  If  in  respect  to  the  particular  estate,  the  proprietor  derives  a  substantial 
benefit  from  the  maintenance  of  municipal  government,  he  must  oontrib- 
ute  to  its  support. 

Error  to  Probate  Court  of  Arapahoe  County. 

This  wae  an  action  brought  to  recover  taxes  paid  under 
protest  to  the  collector  of  taxes  for  the  city  of  Denver.  It 
was  contended  by  the  plaintiflF  that  the  tax  was  illegal, 
having  been  assessed  upon  lands  not  subject  to  taxation 
for  municipal  purposes.  The  defendant  had  judgment 
upon  a  trial  before  the  court  below  upon  an  agreed  state- 
ment of  facts.  The  plaintiff  prosecutes  this  writ  of  error  to 
reverse  that  judgment 

The  plaintiff  in  error  complains  that  the  court  below 

erred  in  giving  judgment  for  the  defendant,  and  that  the 

iinding  of  the  court  was  against  the  evidence.    The  cause  is 

presented  to  this  court  upon  an  agreed  statement  of  facts, 

Vol.  111.-^9? 
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which,  after  describing  the  estate  involved  by  metes  and 
bounds,  and  admitting  the  title  to  be  in  the  plaintiff  in  error, 
proceeds  as  follows : 

"  That  said  real  estate  is  not  and  has  not  been  laid  off  into 
either  lots,  blocks,  streets  or  alleys,  as  a  part  of  the  city  of 
Denver,  or  as  an  addition  thereto  or  for  any  public  use  or 
purpose  whatsoever ;  and  there  was  and  is  no  desire  on  the 
part  of  the  plaintiff  to  do  the  same.  That  the  boundary 
line  of  the  said  city  of  Denver  was  extended  to  include  said 
real  estate  by  an  act  of  the  legislature  of  Colorado,  approved 
January  9,  A.  D.  1868,  at  the  solicitation  of  the  officers  or 
agents  of  the  city  of  Denver.  That  the  plaintiff  never  had 
said  real  estate  mapped  or  platted  as  an  addition  to  the  city 
of  Denver.  That  the  same  is  uncultivated  and  unimproved 
and  is  lying  open  to  the  common.  That  the  act  of  said  leg- 
islature in  making  said  real  estate  a  part  of  the  said  city  of 
Denver  was  without  the  plaintiffs  consent  or  solicitation. 
That  the  houses  adjacent  to  said  real  estate  are  few  and 
scattering.  That  the  soutliern  boundary  of  said  real  estate 
forms  a  part  of  the  southern  boundary  of  said  city.  That 
said  property  was  and  is  used  by  the  said  city  only  for  the 
purpose  of  taxation  for  city  purposes,  and  at  present  is  not 
necessary  except  for  that  purpose.  That  a  tax  was  assessed 
and  levied  upon  said  real  estate,  for  city  purposes  only,  for 
the  year  1874,  said  tax  being  assessed  at  the  said  rate  ac- 
cording to  the  valuation  of  said  property  that  was  assessed 
for  said  year  on  other  city  property.  That  after  the  time 
limited  by  law  for  the  payment  of  said  sum  of  money  there 
accrued  as  interest  upon  said  property  the  sum  of  $55  56-100, 
and  that  as  said  tax  and  interest  was  not  paid  before  the 
time  fixed  by  law  for  advertising  delinquent  property,  the 
same  was  advertised  for  sale.  The  cost  of  said  advertising 
amounted  to  the  sum  of  $55  55-100,  making  the  amount 
due  on  said  property  for  taxes  as  aforesaid  at  the  time  of 
payment  as  hereinafter  mentioned  by  the  plaintiff,  $666 
60-100.  That  said  real  estate  was  about  to  be  sold  for  said 
tax  so  delinquent  as  aforesaid,  together  with  said  accrued 
charges  of  $111  10-100  for  interest  and  advertising  on  the 
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24th  day  of  May,  A.  D.  1875,  on  which  day  the  same  was 
paid  by  the  plaiiitiflf  to  J.  M.  Strickler,  county  treasurer 
and  ex-officio  city  collector.  That  said  sum  was  paid  by  the 
plaintiff  under  protest  to  the  said  Strickler,  the  said  plain- 
tiff reserving  the  right  to  test  the  legality  of  said  tax  and 
to  receive  the  said  sum  of  money  back  from  said  city  of 
Denver  in  case  said  tax  should  be  held  illegal  by  the  courts 
of  the  Territory.  That  this  sum  so  paid  by  the  plaintiff 
was  paid  by  the  said  Strickler  to  T.  M.  Field,  treasurer  of 
the  said  city  of  Denver,  and  was  by  said  Field  deposited  in 
the  city  treasury  for  its  sole  use  and  benefit,  and  is  now  sub- 
ject to  its  order  and  use.  That  the  foregoing  are  all  the 
facts  applicable  to  the  said  cause  of  action." 

Mr.  G.  G.  S  YMES  and  Mr.  W.  S.  Decker,  for  plaintiff  in 
error. 

Mr.  C.  S.  Thomas,  for  defendant  in  error. 

Wells,  J.  Every  grant  of  the  power  to  impose  muni- 
cipal taxes  or  assessments  involves  a  determination  by  the 
legislative  power  that  benefits  proportionate  to  the  burden 
will  in  some  way  be  conferred. 

If  a  power  exists  in  the  courts  to  review  the  determina- 
tion, which  has  of  late  been  doubted  (Cooley  on  Tax.  120), 
it  is  a  i)ower  to  be  exercised  with  a  cautious  hand.  Every 
presumption  supports  the  legislative  action,  and  whoever 
assails  it,  assumes  the  burden  of  proof.  Unless  a  clear  vio- 
lation of  the  principle  which  exempts  private  property 
from  condemnation  to  public  uses,  without  compensation, 
be  exhibited,  the  wrong,  if  any,  is  beyond  judicial  interfer- 
ence'. 

* 

It  is  not  essential  to  the  validity  of  such  a  grant  of  power 
that  the  premises  affected  should  be  occupied  for  residence 
or  trade,  or  immediately  necessary  for  such  occupation, 
nor  that  they  should  be  subdivided  or  offered  for  sale  in 
parcels  suitable  for  such  purposes,  nor  that  they  should  be 
benefited  or  enhanced  in  value  in  equal  ratio  with  all  other 
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lacnds  to  which  the  power  of  taxation  is  extended.  The 
courts  will  not  nicely  balance  the  benefit  against  the  bur- 
den, nor  limit  the  liability  to  the  exact  measure  of  the 
advantage.  If,  in  respect  to  the  particular  estate,  the  pro- 
prietor derives  a  substantial  benefit  from  the  maintenance 
of  municipal  government,  he  must  contribute  to  its  sup- 
port. Durant  v.  Kaufman^  84  Iowa,  194;  2  Dillon  on 
Mun.  Corp.,  §  634. 

Testing  the  plaintiff's  case  by  these  principles,  he  has 
not  established  his  title  to  the  immunity  which  he  asserts. 
For  any  thing  shown,  these  premises  may,  before  the  im- 
position of  the  tax  in  question,  and* before  the  grant  of  the 
power  to  tax,  have  been  directly  connected  with  the  center 
of  business  and  population  of  the  city,  by  streets  and  ave- 
nues, opened,  graded,  paved,  lighted,  and  which  are  now, 
and  must  in  the  future  be  maintained  at  the  public  ex- 
pense. These  and  the  erection  of  public  buildings  in  the 
vicinity,  the  construction  of  irrigating  ditches  and  other 
public  improvements,  the  suppression  of  nuisances  and 
the  exercise  of  the  municipal  authority  in  other  respects 
may,  consistently  with  all  that  is  shown,  confer  upon  these 
premises  the  greater  part  of  their  present  value,  and  by 
the  same  causes  continually  operating,  that  value  may  be 
maintained  or  enhanced  in  the  future. 

We  cannot  assume  tliat  these  things  are  so ;  neither  can 
we  take  judicial  notice  that  they  are  not.  The  legislature 
have  found  that  the  proprietor  will  be  compensated  for  the 
burden  imposed ;  it  rests  upon  him,  as  before  said,  to  negar 
tive  this  conclusion.  The  £actB  shown  to  us  do  not  main- 
tain the  issue  which  he  has  made. 

The  judgment  must  be  affirmed  with  costs. 

Affla-med. 
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MoLAKDiN  V.  Colorado  Central  Railroad  Company. 

Gausee  can  only  be  heard  in  this  court  when  properly  removed  from  the  lower 
courts  by  appeal  or  writ  of  error.  Parties  cannot,  by  stipulation,  in  the 
absence  of  a  writ  of  error  and  a  certified  transcript  of  the  record,  confer 
Jurisdiction  upon  this  court.  The  law  cUone  can  confer  jurisdiction  over 
Kbe  pabject-matter  of  a  cause. 

Mror  to  District  Court  of  ArapaJioe  County. 

The  material  portions  of  the  stipulation  upon  which  this 
cause  was  brought  to  this  court  are  as  follows  : 

''It  is  hereby  stipulated  and  agreed  by  and  between  Mil- 
ler &  Markham,  attorneys  for  the  plaintiff,  and  Henry  M. 
Teller,  attorney  for  the  defendant  in  the  above  case,  that 
the  following  facts  were  proved  or  admitted  on  the  trial  of 
this  case  by  the  juiy,  before  the  Honorable  Andrew  W. 
Brazee,  judge  of  the  first  judicial  district,  at  the  September 
term,  A.  D.  1875,  of  said  court,  and  that  the  following  pro- 
ceedings were  had."  After  stating  the  facts  agreed  upon, 
the  stipulation  concludes  :  "  Thereupon  the  plaintiff  rested 
his  case  ;  and  the  defendant  moved  the  court  for  a  nonsuit, 
and  the  same  was  granted.  To  which  the  plain  tiff  then  and 
there  objected,  and  exce])fed  to  the  court  granting  the  same, 
and  the  objection  and  exception  is  made  a  part  of  the  re- 
cord ;  and  it  is  hereby  agreed  that  this  stipulation  shall  be 
taken  and  considered  as  a  bill  of  exceptions  and  record  in 
this  case,  and  that  the  same  go  up  to  the  supreme  court  of 
Colorado  Territory,  and  be  decided  and  otherwise  acted  on 
by  said  court,  the  same  in  all  respects  as  if  taken  up  on 
writ  of  error, 

**  Miller  &  Markham, 

^'  Attorneys  for  Plaintiff. 

"  This  stipulation  not  to  be  used  in  any  subsequent  trial, 
if  there  should  be  one. 

'^H.  M.  Teller, 

^'  Attorney  for  Defendant!^ 
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Rule  28,  referred  to  in  the  opinion,  is  as  follows :  "No 
judgment  will  be  pronounced  in  any  agreed  case  unless  an 
affidavit  of  some  credible  person  shall  be  filed,  setting  forth 
that  the  matters  presented  by  the  record  were  litigated  in 
good  faith,  about  a  matter  in  actual  controversy  between 
the  parties,  and  that  the  opinion  of  this  court  is  not  sought 
with  any  other  design  than  to  adjudicate  and  settle  the  law 
relative  to  the  matter  in  controversy  between  the  parties  to 
the  record-" 

Messrs.  Millek  &  Markham,  for  plaintiff  in  error. 

Mr.  H.  M.  Teller,  for  defendant  in  error. 

Thatcher,  C.  J.  This  is  essentially  an  appellate  tri- 
bunal. Causes  can  only  be  heard  in  this  court  when  prop- 
erly removed  from  the  lower  courts  by  appeal  or  writ  of 
error.  Unless  the  statute  prescribing  the  mode  of  bringing 
cases  into  this  court  from  the  lower  courts  be  complied 
with,  we  are  without  authoritj'  to  assume  jurisdiction.  Un- 
til the  court  has  acquired  jurisdiction  of  a  cause  under  the 
law  the  agreement  of  parties  to  the  action  relative  to  its 
status  and  disposition  in  this  court,  can  have  no  force  or  ef- 
fect whatever.  The  case  before  us  is  somewhat  anomalous; 
neither  a  writ  of  error,  nor  a  scire  facias  to  hear  errors,  has 
ever  been  issued.  A  transcript  of  the  record  has  never  been 
filed  in  this  court.  By  no  method  recognized  by  the  law 
are  we  apprised  that  this  case  was  ever  pending  in  the  court 
below.  It  is  styled  ''an  agreed  case."  Technically  it  is 
not  what  is  understood  by  an  agreed  case,  nor  is  it  so 
treated  by  counsel.  If  it  were  an  agreed  case  no  judgment 
could  be  pronounced  before  the  filing  of  the  affidavit  re- 
quired by  the  twenty-eighth  rule  of  this  court.  When  the 
court  once  acquires  jurisdiction  of  the  subject-matter,  the 
defendant  by  a  voluntary  appearance  may  dispense  with 
the  service  of  the  scire  facias  as  he  may  waive  any  othw 
personal  privilege.  So  far,  however,  as  relates  to  the  writ 
of  error,  it  may  well  be  questioned  whether  without  its  is- 
suance, this  court  has  jurisdiction  of  the  subject-matter. 
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The  supreme  court  of  the  United  States  has  uniformly  held 
that  the  issuance  of  a  writ  of  error  is  essential  to  the  exer- 
cise of  its  appellate  jurisdiction.  Washington  County  v. 
Durante  7  Wall.  694 ;  Hodges  tt  aL  v.  Williams^  22  How. 
87.  In  the  case  last  cited  the  court  held  that  the  writ  of 
error  is  not  a  mere  matter  of  form,  but  matter  of  substance 
prescribed  by  law  and  essential  to  the  jurisdiction  of  the 
court  (and  referring  to  the  case  of  Hines  v.  Papin  with  ap- 
proval), that  an  erroneous  writ  could  not  be  amended  even 
by  consent  of  parties  upon  the  ground  that  consent  of  par- 
ties could  not  confer  jurisdiction  over  the  cause,  where  it 
was  not  given  by  law  and  legal  process.  This  doctrine,  so 
far  as  it  relates  to  amending  erroneous  writs,  would  not,  of 
course,  apply  here,  where  the  right  to  amend  the  writ  so  as 
to  make  it  conformable  to  the  original  record,  is  conferred 
by  statute.  In  Wisconsin  it  is  held  that  the  issuance  of  the 
writ  of  error  is  necessary  to  the  jurisdiction  of  the  appellate 
court.  In  the  case  of  Rolke  v.  The  State^  12  Wis.  673,  the 
court  says :  "  Suppose  an  inferior  court  should  send  up  a 
record  of  a  cause  to  the  supreme  court,  without  any  writ 
whatever,  no  one  would  insist,  because  the  papers  were  filed 
with  the  clerk  of  the  supreme  court,  that  ipso  facto ^  the 
supreme  court  had  jurisdiction.  The  court  of  review  must 
issue  its  writ  running  to  the  inferior  court,  and  by  means  of 
its  process,  bring  the  cause  before  it  in  a  proper  manner." 

We  are  not  unaware  that  the  rigor  of  this  principle  has 
been  somewhat  relaxed  by  the  supreme  court  of  Illinois. 
In  the  case  of  BirJchy  v.  Birkhy^  15  111.  122,  the  court  says, 
*' where  the  record  is  brought  up  by  the  party  and  filed, 
properly  certified  in  the  first  instance,  the  writ  of  error  is 
unnecessary,  or  at  most  is  but  matter  of  form."  But  sound 
principle,  the  general  analogies  of  the  law,  and  the  weight 
of  authority  clearly  indicate  that  when  a  cause  is  sought  to 
be  removed  by  writ  of  error  from  the  court  below  to  this 
court,  that  the  writ  of  error  must  in  fact  issue;  that  juris- 
diction of  the  subjecti-matter  can  only  be  acquired  in  the 
manner  provided  by  law. 
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Another  objection,  and  one  which  is  certainly  fatal,  even 
if  doubt  were  entertained  as  to  the  last,  consists  in  the  fidl- 
ure  of  the  plaintiff  in  error,  to  cause  to  be  filed  in  this  court, 
the  record  in  the  cause  properly  certified.  How  are  we  to 
know  that  such  a  cause  was  ever  pending  in  the  district 
court  of  Arapahoe  county  ?  By  what  means  are  we  to  be 
informed  that  a  judgment  of  nonsuit  was  entered  in  the 
court  below  ?  A  duly  certified  transcript  of  the  record  is 
clearly  competent  evidence  of  these  facts,  and  the  only  evi- 
dence which  this  court  under  tlie  law  can  recognize. 

By  stipulation,  the  parties  to  this  cause,  in  the  absence 
of  a  writ  of  error,  and  in  the  absence  of  a  certified  transcript 
of  the  record,  attempt  to  confer  jurisdiction  upon  this  court 
Our  statutes  will  be  searched  in  vain  to  find  any  provision 
which  confers  jurisdiction  by  stipulation.  Consent  of  par- 
ties cannot  give  jurisdiction  of  a  cause.  The  law  alone  can 
confer  jurisdiction  over  the  subject-matter. 

But  when  this  court  has  once  acquired  jurisdiction  of  a 
cause,  "  pai-ties  may  doubtless  stipulate  to  waive  errors,  or 
to  waive  certain  proceedings  required  by  statute,  but  consent 
cannot  confer  jurisdiction,  where  a  statute  has  provided  that 
it  can  only  be  acquired  in  a  certain  manner.  Keene  v.  Whit- 
taker,  13  Curt.  2^8;  Rathbun  v.  Moody ^  14  Minn.  364; 
BuTckle  V.  Eckhart,  3  Comst.  137 ;  Jey^ett  v.  Hodgdon^  3 
Greenl.  (Me.)  336.    This  cause  must  be 

Stricken  from  the  docket 

VhXTTfA  CANNOT  CoNFKR  JuRiSDicTTov  FT^ON  SrpRicsnB  COURT  by  Stipulation,  In  tb« 
•baenceqf  a  writ  of  error  and  transcript  of  the  record:  FHUv  v.  OottM,A  Oda  110;  JEota  t. 
Jhjuogan.h  Colo.  105;  MeKenzie  v.  Ballard,  14  Colo.  428;  and  Penbody  v.  Tliatcher.Z  Colo.27S, 
where  the  oourt  say:  "We  are  unable  to  follow  tboae  courts  wbTch  announce  a  contrary 
doctrine.''  But  the  supreme  court  has  never  held  that  the  facts  may  not  be  airreed  upon  by 
tihe  parties  in  causes  where  It  has  assumed  original  Jurisdiction:  People  v.  BQu^hton^b  CotoL 


488. 


Wagnkr  et  al.  v.  Hallack  et  al. 


1.  Debtors  rep!ding  without  tins  State  are  excluded  ex  m  termini  from  the 
operation  of  the  statute  (R.  S.,  p.  418,  §  lOS)  which  provides  that  *'  salts 
shall  bo  commenced  before  justices  iu  the  townsUlp  in  which  the  debtor 
resides.'*     Such  non-ret^ideut  debtors  may  be  sued  wherever  found. 

3.  All  promises  to  answer  for  the  debt  or  default  of  a  third  person  must  be 
in  writing,  whether  the  promise  b«^  made  before,  at  the  time  or  after  the 
debt  or  liabilitv  is  created. 
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8.  Im  lihe  abseafle  of  words  or  eireniuoUuioeB  showing  «  ooatrary  intent,  the 
words  '*  we  will  see  the  articles  paid  for/'  or  equivalent  words,  import  a 
collateral  nndertaliing  and  are  within  the  statute  of  frauds. 

4.  When  the  court  can  clearly  ascertain  from  the  evidence  what  the  words 

were,  the  determination  of  their  meaning  is  a  question  for  the  court. 
But  where  the  law  assigns  to  the  words  a  prima  fade  meaning  only,  and 
there  is  some  evidence  of  their  liaving  heen  used  in  a  different  sense, 
theii  determination  Is  a  question  for  the  jury. 

5.  The  initials  G.  O.  D.  have  a  well-known  commercial  meaning,  and  manifest 

the  intention  of  the  vendor  to  control  the  jtM  dUptmendi, 

JShror  to  Probate  Court  of  Arapahoe  County. 

During  the  month  of  September,  1872,  one  Boughten,  of 
Cheyenne,  Wyoming  Territory,  wrote  on  behalf  of  one 
Heenan  to  the  Hallack  Brothers,  the  defendants  in  error,  at 
Denver,  Colorado  Territory,  requesting  them  to  send  to 
Laramie,  Wyoming,  certain  articles  of  their  manufacture 
to  be  used  in  the  erection  of  a  building  at  Laramie,  which 
Heenan  was  then  under  contract  to  build  for  the  Wagner 
Brothers,  the  plaintiffs  in  error.  The  articles  ordered  were 
prepared  and  shipped,  and  as  alleged  by  the  Hallacks  were 
received  and  used  by  the  Wagners.  The  latter  declining 
to  pay  for  the  goods,  Hallack  Brothers  instituted  suit  against 
them  before  a  justice  of  the  peace  in  Denver.  The  Wagners 
were  non-residents,  living  in  St.  Louis,  Missouri,  but  being 
found  in  Denver,  personal  service  was  had.  Upon  the  trial 
of  the  cause  before  the  justice  of  the  peace,  the  Hallack 
Brothers  recovered  judgment,  whereupon  an  appeal  was 
prosecuted  to  the  probate  court  of  Arapahoe  county. 

Upon  the  trial  in  the  probate  court  Erastus  F.  Hallack, 
one  of  the  defendants  in  error,  testified :  "  The  date  of 
l^oughten's  order  was  the  latter  part  of  September,  1872 ; 
we  shipped  the  goods  by  freight  and  marked  them  C.  O.  D. ; 
it  is  not  customary  for  railroad  companies  to  deliver  goods 
so  marked  without  being  paid  for  them  ;  I  don't  know  that 
I  ever  knew  it  to  happen  except  in  this  case ;  I  think  the 
bill  attached  to  the  deposition  of  Henry  Wagner  is  the  one 
I  sent  to  Woodbury,  but  I  don't  know  ;  my  recollection  is 
tliat  I  instructed  Woodbury  to  collect  this  bill  made  out 
Vol.  m  — 23 


Digitized  by 


Google 


178  Wagnek  et  al.  r).  Hallaok  et  al.       [Apr.  T., 

against  Heenan,  from  the  defendants ;  I  sent  this  bill  to 
Woodbury,  made  out  against  Heenan,  to  collect  of  the  de- 
fendants for  goods  already  sent  by  fi-eight,  C.  O.  D. 
C,  0.  D.  means  to  collect  on  delivery,  by  the  man  or  person 
authorized  to  collect ;  Woodbury  was  authorized  to  collect ; 
although  this  bill  was  sent  to  Woodbury  for  the  defendants, 
the  bill  was  made  against  Heenan  because  the  order  came 
from  him;-  it  came  through  the  hands  of  Boughten  for 
Heenan ;  I  think  the  goods  were  charged  on  our  books  in 
the  way  the  bill  was  made  out ;  the  goods  were  never 
charged  on  our  books  to  anybody  but  Heenan ;  at  the  time 
I  received  the  order  I  knew  for  whom  Heenan  wanted  the 
goods,  from  the  letter  received  from  Boughten,  who  said 
that  they  were  for  the  store  of  Wagner,  for  Wagner  Bros. ; 
I  don't  know  who  received  the  goods  at  the  place  of  deliv- 
ery ;  these  goods  were  not  sent  to  the  defendants  ;  I  do  not 
think  we  wrote  any  letters  to  Heenan  about  paying  for 
these  goods ;  we  never  gave  Heenan  credit  for  the  goods  nor 
looked  to  him  for  our  pay  ;  Boughten  was  our  agent  at  the 
time  ;  Woodbury  was  made  our  agent  in  the  collection  of 
this  bill ;  I  do  not  know  whether  or  not  the  defendants 
ever  received  those  goods;  I  don't  know  that  a  bill  for 
the  railroad  company  accompanied  these  goods  ;  we  some- 
times mark  goods  C.  O.  D.  when  we  don't  expect  the  rail- 
road company  to  collect  the  bill ;  I  marked  these  goods; 
I  think  there  were  five  or  sick  packages,  all  marked  to 
Woodbury." 

The  witness,  Woodbury,  testified :  ^'  I  remember  a  con- 
versation with  the  defendants  sometime  in  the  fall  of  1873 
in  reference  to  a  sale  of  the  stuff  for  their  building  ;  I  think 
it  was  about  the  12th  or  16th  of  October ;  Henry  Wagner 
requested  me  to  write  to  the  plaintiffs  and  ask  them  to  ship 
them  some  sash,  doors  and  brackets,  which  had  been  pre- 
viously ordered  for  the  building  which  Heenan  was  then 
erecting  at  Laramie  City ;  to  the  best  of  my  recollection  he 
requested  me  to  write  to  the  plaintiffs  and  ask  them  to  send 
doors,  sash,  brackets  and  mouldings  which  had  been  or- 
dered for-their  building,  and  they  would  see  those  articles 
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paid  for ;  about  that  time  there  was  something  said  that  thej 
were  afraid  the  plaintiffs  would  not  ship  to  them  on  Hee- 
nan's  account;  I  think  this  was  said  by  Henry  Wagner, 
and  I  wrote  to  the  plaintiffs  on  the  same  evening  ;  I  only 
wrote  them  one  letter ;  I  told  them  that  Wagner  Brothers 
requested  them  to  ship  these  doors,  sash,  etc.,  as  soon  as  they 
could,  or  immediately,  and  they  would  see  them  paid  for ;  I 
heard  from  the  plaintiffs  in  answer  to  that  letter ;  the  bill 
now  shown  me  attached  to  the  deposition  I  think  I  have 
seen  before,  either  this  or  a  copy  of  it ;  I  received  it  from 
the  plaintiffs  in  a  letter  I  should  think  about  the  24th  or 
25th  of  Octobf?r,  1874 ;  I  saw  the  stuff  which  the  defendants 
shipped  me  at  Laramie  City  in  the  store  room  of  the  defend- 
ants ;  part  of  it  was  in  packages  and  part  of  it  had  been 
taken  apart;  those  in  packages  were  marked  ''B.  Wood- 
bury, Laramie  City,"  if  I  recollect  right ;  it  was  noon  when 
I  saw  them ;  I  passed  by  on  my  way  to  dinner ;  Charles 
Wagner  and  Heenan  were  there  at  the  time ;  I  had  a  con- 
versation with  them  in  i-eference  to  the  goods  when  I  passed  ; 
I  think  Charles  Wagner  requested  me  to  stop  in ;  Heenan 
and  Wagner  were  in  the  building  at  the  time ;  two  doors 
and  one  sash  had  been  separated,  and  they  were  talking 
about  the  size  of  the  sash ;  claimed  that  they  were  not  made 
according  to  order ;  that  these  two  particular  sash  were  too 
small  —  too  short  and  too  narrow  ;  I  remarked  that  I  thought 
they  were  made  according  to  order,  and  it  could  be  ascer- 
tained by  sending  for  the  plan  and  order ;  and  I  sent  to  the 
plaintiffs  for  them,  and  received  them  and  measured  the 
sash  in  question,  and  found  them  according  to  order ;  the 
.same  evening  I  had  a  conversation  with  the  defendants 
about  pay  ;  I  took  the  bill  of  the  goods  to  the  defendants 
to  their  store  adjoining  the  building  which  was  then  being 
erected,  and  requested  them  to  pay  for  them ;  in  answer  to 
my  request  to  pay,  the  defendants  said  they  did  not  know 
whether  or  not  the  goods  were  made  according  to  order, 
and  they  were  not  willing  to  pay  for  them  until  they  saw 
who  was  to  blame,  etc.  I  never  understood  from  the  de- 
fendants  how  the  goods  came  to  be  taken  from  the  depot 
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I  don't  know  who  took  them ;  I  have  no  recollection  of  au- 
thorizing any  one  to  take  them.  I  next  saw  those  goods  in 
the  building  of  the  defendants,  put  in  position  in  the  front; 
they  never  paid  me  for  that  bill." 

There  was  evidence  to  prove  the  value  of  the  goods  in 
question  in  the  Denver  market 

On  the  request  of  the  plaintiffs,  the  following  instrac. 
tions  were  given,  which  were  objected  to  by  the  defend- 
ants : 

'*1.  If  the  jury  find  from  the  evidence  that  the  plain- 
tiffs forwarded  the  goods  to  Laramie  City  to  Benjamin 
Woodbury,  as  their  agent,  and  if  they  further  find  that  the 
defendants  took  tlie  goods  without  authority  from  the  plain- 
tiffs or  said  Woodbury,  and  converted  them  to  their  own  use, 
they  are  responsible  to  the  plaintiffs  for  the  value  thereof.** 

"2.  The  jury  are  instructed  that  if  they  find  from  the 
evidence  that  the  plaintiffs  furnished  the  material  in  ques- 
tion to  the  defendants,  and  upon  the  promise  of  the  defend- 
ants that  they  would  see  them  paid  for,  they  will  find  for 
the  plaintiffs." 

*'8.  When  a  person  furnishes  goods  to  another  on  a 
promise  to  pay  for  them,  made  previously  to  the  furnishing 
of  the  same  by  and  on  the  credit  of  a  third  person,  such 
third  person  is  liable,  and  the  case  is  not  within  the  statute 
of  frauds  " 

The  court  ex  mero  motu  charged  the  jury  as  follows,  to 
which  the  defendants  also  objected. 

"The  primary  question  for  you  to  determine,  after  find- 
ing the  sale  and  delivery  of  goods,  is  this  :  upon  what  prom- 
ise and  whose  credit  were  the  goods  sold  and  delivered  %  If 
upon  the  promise  and  credit  of  these  defendants,  then  you 
should  find  against  them ;  but  if  upon  the  promise  and 
credit  of  any  one  else,  then  you  should  find  in  favor  of- 
these  defendants.  In  ascertaining  this  question,  you  may 
consider  against  whom  the  bill  for  them  was  made,  whether 
or  not  the  plaintiffs  held  the  said  Heenan  primarily  liable, 
so  that  the  value  of  the  material  was  an  existing  debt  against 
him  at  tlie  time  the  goods  were  shipped  ;    whether  or  not 
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the  defendants  were  only  secondarily  liable  by  reason  of  a 
promise  by  them  to  pay  an  indebtedness  already  existing 
against  said  Heenan.  Should  3''ou  find  from  the  evidence  that 
the  plaintiffs  received  an  order  from  said  Heenan  for  the  goods 
in  question,  but  declined  to  ship  them  to  him,  or  part  with 
the  possession  of  them  until  they  received  a  promise  from  the 
defendants  that  they  would  pay  for  them,  if  they  did  so 
promise,  and  that  in  response  to  and  relying  upon  such 
promise  the  plaintiffs  shipped  said  goods  to  Mr.  Woodbury, 
after  which  the  defendants  received  them,  or  the  benefit  of 
them,  you  should  find  for  the  plaintiffs." 

The  jury  found  a  verdict  in  favor  of  the  plaintiffs,  and 
judgment  having  been  rendered  on  the  verdict,  the  cause 
was  brought  into  this  court  upon  writ  of  error. 

Mr.  Charles  S.  Thomas,  for  plaintiff  in  error. 

Mr.  E.  P.  Jacobson,  for  defendant  in  error. 

Elbert,  J.  The  first  question  that  presents  itself  in  this 
case  is  one  of  jurisdiction. 

The  plaintiffs  in  error,  who  were  defendants  below,  claim 
that  at  the  time  the  suit  was  commenced  they  were  non-resi- 
dents, and  that  the  cause  of  action  accrued  in  the  Territory 
of  Wyoming.  .  By  reason  of  these  facts,  it  is  claimed  that 
the  justice  of  the  peace,  before  whom  the  suit  was  originally 
brought,  had  no  jurisdiction.  This  claim  is  based  on  the 
language  of  section  103  of  the  Justices  Act,  R.  S.  418,  which 
ifl  to  the  effect,  that  suits  shall  be  commenced  before  justices, 
in  the  township  where  the  debtor  resides,  unless  the  cause 
of  action  accrued  in  the  township  of  the  plaintiff.  The 
jurisdiction  of  justices  of  the  peace  in  civil  actions  is  statutory, 
and  it  has  been  uniformly  held  that  the  statute  conferring  the 
jurisdiction  and  prescribing  its  exercise  must  be  strictly  con- 
strued. It  will  be  observed,  however,  as  we  advance,  that 
the  question  in  the  present  case  is  not  so  much  as  to  a  grant 
of  jurisdiction,  as  to  how  far  a  grant,  originally  full  and 
complete,  is  affected  by  a  subsequent  limitation.    The  his- 


Digitized  by 


Google 


182  Wagner  et  al.  v.  Hallaok  et  al.        [Apr.  T., 

tory  of  an  act  is  properly  consulted  with  a  view  to  its  just 
interpretation.  Section  one  of  the  Justices  Act  confers  juris- 
diction on  justices  of  the  peace  in  a  large  number  of  enumer- 
ated cases,  unconditionally,,  except  in  the  matter  of  the 
amount  claimed.  This  section  was  a  part  of  an  act,  passed 
in  1861,  at  the  first  session  of  the  legislature,  and  remained 
thus  unqualified  until  the  second  session,  when  what  is  now 
section  103  was  added  by  way  of  amendment  Subsequently 
both  sections  were  embraced  in  the  revision  of  1868.  Prior 
to  the  amendment,  undoubtedly,  both  resident  and  non- 
resident debtors  could  have  been  impleaded  wherever  found. 
In  the  abuse  of  this  power,  or  at  least  in  its  liability  to  abuse, 
the  provisions  of  section  103  had  their  origin.  Debtors 
were  sued  in  tribunals  distant  from  their  places  of  residence, 
and  the  cost  and  vexation  of  litigation  were  thereby  unneces- 
sarily and  oppressively  increased.  As  a  security  against 
such  abuses  this  "section  was  adopted,  giving  resident  debt- 
ors a  forum  at  their  own  doors. 

Such  considerations,  however,  would  not  apply  to  the  case 
of  a  non-resident  debtor,  unless  the  State  should  forego  all 
jurisdiction  of  his  person,  and  in  all  of  its  tribunals.  The 
hardship  with  him  was  not  in  being  sued  in  a  justice's  court, 
but  in  being  sued  in  any  court.  When  a  resident  debtor 
pleads  the  provisions  of  this  section  he  ousts  the  jurisdiction 
of  the  particular  justice,  but  may  still  be  sued  in  the  proper 
township.  Could  a  non-resident  debtor  plead  its  provisions, 
he  would  not  only  oust  the  jurisdiction  of  the  particular  jus- 
tice, but  of  any  justice,  and  could  not  be  sued  at  all  in  a 
justice's  court,  unless  in  the  township  of  the  plaintiflf.  This 
would  be  to  give  the  non-resident  debtor  a  preference  over 
our  own  citizens,  that  we  do  not  think  the  legislature  in- 
tended. Both  as  a  limitation  on  section  one  of  this  act,  and 
as  in  derogation  of  the  common  law  rule,  that  debts  as  such 
have  no  locus  or  siius^  but  accompany  the  creditor  every- 
where, and  authorize  a  demand  on  the  debtor  everywhere, 
we  think  the  section  must  be  construed  strictly.  From  these 
considerations,  as  well  as  from  the  language  employed,  we 
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think  the  section  cannot  be  held  to  apply  to  non-resident 
debtors.  It  says :  '  *  Suits  shall  be  commenced  before  j  ustices 
in  the  township  in  which  the  debtor,  or  person  sued,  resides," 
etc.  This  describes  a  class  of  debtors,  that  is  to  say,  resi- 
deni  debtors.  To  such  only  is  the  language  used  applica- 
ble, and  such  only  can  avail  themselves  of  its  provisions. 
Residence  cannot  be  predicated  of  non  residents,  and  such 
are  not  only  not  included,  but  ex  vi  termini^  are  excluded, 
from  the  intention  and  meaning  of  the  act.  With  respect  to 
them,  the  jurisdiction  stands  as  before  the  limitation  was 
adopted,  and  they  may  be  sued  wherever  found.  Nor  is  this 
view  regarded  as  in  conflict  with  any  thing  said  by  the 
court  in  the  case  of  Melvin  v.  Latshaw^  2  Col.  80,  where 
the  same  section  came  under  consideration. 

It  is  sought  to  charge  the  defendant  below  upon  an  alleged 
promise  to  pay  for  goods  before  contracted  for  by  one 
Heenan.  As  some  stress  is  laid  on  the  fact  that  the  prom- 
ise was  made  before  the  goods  were  shipped,  it  is  well  to 
say  at  the  outset  that  all  promises  to  answer  for  the  debtor 
default  of  a  third  person  must  be  in  writing,  whether  the 
promise  be  made  before,  at  the  time,  or  after  the  debt  or 
liability  is  created.    Maloneij  v.  Qillett^  21  N".  Y.  412. 

Standing  alone  and  uncontrolled  by  circumstances  show- 
ing a  contrary  intent,  the  words  "  we  will  see  the  articles 
paid  for,"  or  equivalent  words,  import  a  collateral  under- 
taking, and  are  within  the  statute  of  frauds.  Throop  on 
Verbal  Agreements,  §  \^1  ei  seq, ;  WatJcins  v.  Perkins^  1 
Lord  Raymond,  224  ;  Skinner  v.  Conant^  2  Vermont,  453 ; 
TwarU  v.  Crul,  6  B.  Monroe,  472  ;  Cdtdll  v.  Bigelaw,  18 
Pick.  369. 

Looking  to  the  circumstances  of  the  case  for  something 
that  will  authorize  a  different  construction,  we  find  that  credit 
does  not  appear  to  have  been  given  to  any  one.  By  the 
original  contract  between  the  plaintiffs  and  Heenan,  no  time 
of  payment  was  fixed,  and  the  presumption  in  such  case  is 
that  payment  and  delivery  were  to  be  concurrent.  Benja- 
min on  Sales,  §  677. 
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The  object  of  the  negotiations  of  defendants  seems  to 
have  been  not  to  obtain  credit  for  Heenan .  or  themselves, 
but  to  secure  shipment  of  the  goods.  Their  promise,  if 
original,  was  to  pay  for.the  goods  on  delivery,  if  collateral, 
to  answer  for  the  default  of  Heenan  should  he  not  pay  on 
delivery. 

The  goods  were  shipped  to  the  agent  of  plaintiffs,  and 
marked  C.  O.  D.  These  initials  have  a  well-known  com- 
mercial meaning,  and  show  clearly  that  the  plaintiffs  did 
not  intend  to  give  credit  to  any  one.  Their  purpose  is  man- 
ifest to  retain  control  of  the  goods  and  thereby  secure  them- 
selves against  the  default  of  either  Heenan  or  the  defend- 
ants. Delivery  to  the  carrier,  therefore,  was  not  delivery  to 
the  buyer,  and  the  Jus  disponendi  remained  in  the  vendors. 
Benjamin  on  Sales,  §  382  et  seq. 

We  cannot  say,  therefore,  that  credit,  in  the  ordinary  ac- 
ceptation of  the  terra,  was  given  to  either  Heenan  or  the 
defendants,  and  this  inquiry,  which  is  always  resorted  to  as 
a  means  of  determining  the  original  or  collateral  character 
of  the  undertaking,  does  not  avail  us.  The  book  entry  and 
bill  were  both  in  Heenan' s  name,  and  standing  alone,  ^rzwa 
facie^  are  an  admission  that  the  goods  were  furnished  on 
Heenan's  credit.    1  Grreenleaf,  §  196. 

Considered,  however,  with  reference  to  the  foregoing  facts, 
while  they  do  not  show  a  credit  given,  they  tend  strongly 
to  show  that  Heenan  was  regarded  by  the  plaintiffs,  at  the 
date  of  the  shipment,  as  the  original  contracting  party; 
that  the  goods  were  shipped  on  his  order ^  and  not  on  a  sub- 
sequent order  of  defendants ;  and  that  the  defendants 
had  in  no  wise  been  substituted  or  considered  as  original 
promisors.  In  this  respect,  therefore,  both  book  entry  and 
bill  confirm  the  collateral  character  of  the  undertaking  by 
the  defendants. 

The  fact  that,  the  defendants,  one  or  both,  were  present 
with  Heenan  when  Woodbury  found  the  goods  at  the  store, 
which  Heenan  was  building,  cannot  be  considered  as  of  any 
weight  in  the  present  inquiry  touching  the  collateral  char- 
acter of  the  promise.     It  was  their  duty,  certainly  their 
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right  to  be  there,  looking  after  their  interests  as  owners.  It 
cannot  be  said  that  owners  nnder  such  circumstances  must 
absent  theniselves,  and  forego  the  oversight  of  their  interests, 
Tinder  penalty  of  being  charged  with  the  debts,  and  on  the 
contracts  of  their  builders. 

A  circumstance  of  more  importance  is  the  fact  that  the 
defendants,  when  the  bill  was  presented  for  payment,  ob- 
jected on  other  grounds  than  not  being  liable,  and  it  is 
insisted  that  this  is  to  be  taken  as  an  admission  of  their  lia- 
bility. Whatever  may  be  the  force  of  this  circumstance  in 
some  aspects  of  the  case,  its  bearing  on  the  language  of  the 
promise  made  by  the  defendants  is  at  best  remote,  and  of 
necessity  by  a  series  of  presumptions  more  or  less  forced, 
and  all  founded,  not  on  what  the  defendants  said,  but  on 
what  they  failed  to  say.  We  infer  their  liability  from  their 
failure  to  deny  it  This  is  permissible  under  certain  circum- 
stances. 1  Greenleaf,  §  197  et  seq.  But  we  go  further, 
and  infer  that  it  was  an  admission  of  an  original,  and  not  a 
collateral  liability;  that  it  was  an  admission  that  they 
r^arded  their  previous  promise  in  the  light  of  an  original 
undertaking,  notwithstanding  the  plain  collateral  import  of 
its  language.  Such  ground  is  too  uncertain  for  either  judge 
or  jury  to  tread  with  safety.  It  would  be  to  open  the  door  to 
all  the  mischief  sought  to  be  avoided  by  the  statute. 

The  foregoing  considerations  equally  apply,  whether  the 
plaintiffs  proceed  upon  the  theory  that  there  was  a  delivery 
to  the  defendants,  as  original  promisors,  or  a  delivery  to 
Heenan,  upon  the  credit  of  the  defendants. 

They  are  also  applicable  in  determining  Heenan's  lia- 
bility, the  rule  being,  that  if  the  third  person  is  liable  at  all 
the  promisor's  undertaking  is  collateral.  Throop  on  Verb. 
-^gJ*-?  §§  147  and  178,  and  cases  cited. 

There  was  no  controversy  about  the  words  of  the  prom- 
ise, nor  was  there  any  circumstance  but  what  strengthened 
their  collateral  import. 

Whether  under  all  the  circumstances  it  should  have  been 
left  to  the  jury  to  determine  whether  the  promise  was  orig- 
inal or  collateral,  is  a  question  upon  which  the  court  is  not 
Vol.  m  — 24 


Digitized  by 


Google 


186  Wagkbb  et  al.  v.  Hallaok  et  al.        [Apr.  T., 

agreed.  The  rule  is  that  where  the  court  can  clearly  ascer- 
tain from  the  testimony  what  the  words  were,  the  determin- 
ation of  their  meaning,  and  the  nature  of  the  contract  which 
they  create,  is  to  be  made  as  a  matter  of  law.  Where  the 
law  assigns  to  the  words  a  prima  facie  meaning  only^  and 
there  is  some  evidence  of  their  having  been  used  in  a  differ- 
ent sense,  then  it  is  a  question  for  the  jury.  Throop  on 
Verb.  Agr.,  §  183. 

Clearly  the  jury  should  have  been  instructed  as  to  the 
character  of  the  words  used  as  a  matter  of  law,  and  the 
necessity  of  evidence  to  overcome  their  prima  faxne  force. 
The  rights  of  the  defendants  were  under  the  protection  of 
this  rule,  of  which  they  did  not  receive  the  benefit,  and  which 
the  court  failed  to  explain  or  apply.  In  the  absence  of  this 
the  second  instruction  given  for  the  plaintiflfe  was  calculated 
to  lead  the  jury  to  believe  that  the  words  used  imported  an 
original  undertaking,  and  in  the  instructions  given  by  the 
court  upon  its  own  motion,  the  phraseology  of  the  promise 
is  lost  sight  of,  and  they  are  framed  as  though  there  was  an 
absolute  promise  to  pay  on  the  part  of  the  defendants,  in 
evidence.    In  this  respect  the  instructions  were  erroneous. 

It  remains  to  consider  another  aspect  of  the  caise. 

If  there  was  a  conversion,  the  plaintiff  could  waive  the 
tort  and  recover  as  in  assumpsit.  1  Ohitty's  Pleadings,  107, 
(d),  (1 ).  2  Oreenleaf  s  Ev.  89,  (5).  But  in  this  case,  it  would 
be  incumbent  on  the  plaintiffs  to  show  a  conversion  by  de- 
fendants. 

There  is  no  direct  proof  on  this  point,  and  how  far  the 
facts  and  circumstances  of  the  case  go  to  show  the  liability 
of  the  defendants,  in  this  view,  it  is  unnecessary  to  con- 
sider. 

•  The  controversy  seems  to  have  been  over  the  character  of 
the  special  promise,  and  of  the  many  instructions  given  to 
the  jury,  but  one  went  to  the  right  of  the  plaintiffs  to  re- 
cover as  in  case  of  a  conversion,  and  that  but  imperfectly 
In  such  case,  the  measure  of  damages  would  be  the  value 
of  the  goods  at  the  place  of  delivery.  If  we  were  author- 
ized to  presume  that  the  verdict  of  the  jury  was  founded  on 
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the  conversion  of  the  goods  by  the' defendants,  there  was  no 
evidence  of  their  market  value  at  Laramie  City,  the  place 
of  delivery.  The  instruction  of  the  court,  therefore,  as  to 
the  measure  of  damages,  was  erroneous. 

The  judgment  of  the  court  below  is  reversed,  with  costs, 
and  the  case  remanded  for  a  new  trial.  Reversed. 

DKBTOR8  MUST  BB  SUED  IN  THE  TOWNSHIP  WHERK  THKY  BESIDK.  —  ThiS  StatUtD  pre- 

▼eots  TezatlOQa  litigation  and  costs:  I>enver  S.  P.AP.Ji.  R,  Co.  v.  SoUrU, «  Cola  8M;  BeunoUlB 
V.  ZorMiu,  10  Colo.  182;  Chartet  v.  Amot^  10  Colo.  277. 


Smith  v.  Pipe. 


1.  In  an  action  of  ejectment,  wliere  the  regularity  of  the  issoing  of  a  patent 

from  the  government  is  involved,  the  court  is  bound  to  presume  that  all 
necessarj  steps  previous  to  the  issuing  of  the  patent  have  been  taken. 

2.  The  rule  that  in  a  court  of  law  the  legal  estate  only  is  regarded,  and  that  a 

mere  equity  cannot  be  set  up  to  bar  an  ejectment  by  the  ovrner  of  the  legal 
estate  :  Jldd^  to  apply  to  the  facts  of  this  case. 
8.  If  the  legal  estate  remains  in  the  grantor,  he  being  a  public  officer  and  hold, 
ing  as  trustee  under  the  act  of  congress  (5  Stat,  at  Large,  657),  his  con- 
veyance after  the  expiration  of  his  office  will  entitle  his  grantee  to  maintain 
ejectment.  The  fact  of  the  grantor  not  executing  the  conveyance  in  his 
official  character  is  immaterial  for  the  purposes  of  this  action. 

4.  The  limitation  in  letters  patent  to  the  successors  of  the  grantee  named  in 

the  patent  can  have  effect  only  so  far  as  it  accords  with  the  act  of  con- 
gress. The  purpose  of  the  act  was  to  confer  the  right  of  pre-emption 
upon  the  settlers  upon  town  lands. 

5.  A  freehold  of  inheritance  must  be  implied  in  the  trustee  notwithstanding 

the  omission  of  the  words  of  succession  in  the  statute. 

6.  The  purpose  of  the  statute  is  to  confer  the  estate  upon  the  county  judge  or 

the  corporate  authorities  in  their  official  and  politic  capacity,  and  to  limit 
it  to  the  successor  until  the  trust  should  be  finally  exhausted. 

7.  The  grant  of'the  sovereign  confers  upon  the  donee  the  capacity  to  take  ac- 

cording to  the  purpose  and  to  the  extent  intended. 

8.  A  vacancy  in  the  office  will  occasion  no  difficulty,  the  designation  of  the 

incumbent  by  his  proper  name  being  mere  surplusage.  The  power  to 
take  is  vested  in  the  office,  not  in  the  individual. 

9.  Conveyance  by  the  successor  of  the  donee  is  sufficient  to  convey  title  upon 

which  the  grantee  may  maintain  ejectment,  and  the  conveyance  may  not 
be  questioned  in  a  court  of  law. 
lOi  Even  where  a  breach  of  the  trust  is  affirmatively  shown,  the  court  cannot 
make  an  exception  to  the  general  rule,  and  submit  the  trustee's  convey- 
ance to  investigation  at  law. 
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Appeal  from  District  Court  of  Jefferson  CourUy, 

This  was  an  action  of  ejectment  commenced  by  appellant, 
against  the  appellee,  in  the  Jefferson  county  district  court, 
on  the  19th  day  of  May,  A.  D.  1873,  for  the  recovery  of 
the  possession  of  lots  one,  two,  three,  four,  five  and  six  in 
block  nine  in  Bush  &  Fisher's  Addition  to  Golden  City,  in 
Jefferson  county. 

The  declaration  was  in  the  usual  form  claiming  tne  prem- 
ises in  fee.  Plea  of  not  guilty.  On  the  trial  the  appellant 
offered  in  evidence  a  patent  of  the  United  States,  dated 
September  1st,  A.  D.  1866,  properly  executed  to  Henry  Alt- 
man,  probate  judge  of  Jefferson  county,  which,  after  recit- 
ing the  fact  that  certain  land  warrants  had  been  assigned  to 
Henry  Altman,  probate  judge  of  Jefferson  county,  Color- 
ado Territory,  in  trust  for  the  several  use  and  benefit  of  the 
occupants  of  Golden  City  town  site,  according  to  their  re- 
spective interests,  under  the  town  site  act  of  congress,  ap- 
proved 23d  May,  1844,  and  which  had  been  located  upon 
the  following  described  land,  to  wit :  The  east  half  of  the 
south-east  quarter  of  section  twenty-eight,  and  the  west  half 
of  the  south-west  quarter  of  section  twentj^-seveii,  in  town- 
ship three,  south  of  range  seventy  west,  in  the  district  of  land 
formerly  subject  to  sale  at  Golden  City  —  now  Denver  City, 
Colorado  Territory  —  containing  one  hundred  and  sixty 
acres,  according  to  official  survey,  said  patent  further  says  : 
"Now,  know  ye,  that  there  is  therefore  granted  by  the 
United  States  unto  the  said  Henry  Altman,  judge  as  afore- 
said, in  trust  for  the  several  use  and  benefit  of  the  occu- 
pants of  Golden  City  town  site,  according  to  their  respective 
interests  under  said  act  of  23d  May,  1844,  as  assignee  as 
aforesaid,  and  to  his  successors  and  assigns  in  trust  as  afore- 
said, the  tract  of  land  above  described,  to  have  and  to  hold 
the  said  tract  of  land,  with  the  appurtenances  thereof,  unto 
the  said  Henry  Altman,  judge  as  aforesaid,  in  trust  for  the 
several  use  and  benefit  of  the  occupants  of  Golden  City  town 
site,  according  to  their  respective  interests  under  said  act  of 
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98d  May,  1844,  as  assignee  aforesaid,  and  to  his  successors 
and  assigns  in  trust  as  aforesaid,  which  said  patent  is  prop* 
erly  executed  and  recorded."  To  the  introduction  of  this 
eridence  the  appellee  objected,  but  the  objection  was  over- 
ruled and  appellee  excepted. 

The  appellant  also  offered  in  evidence  a  deed  purporting 
to  be  executed  by  Henry  Altman  to  him,  which  deed  is  as 
follows  :  '^  This  indenture  made  and  entered  into  this  18th 
day  of  February,  A.  D.  1873,  between  Henry  Altman,  for- 
merly of  the  county  of  Jefferson,  and  Territory  of  Colorado, 
now  of  London,  in  the  kingdom  of  Great  Britain,  party  of 
the  first  part,  and  Ensign  B.  Smith,  of  the  county  of  Jeffer- 
son, and  Territory  of  Colorado,  U.  S.  A.,  party  of  the  second 
part,  witiiesseth  :  That,  whereas,  the  said  party  of  the  first 
part  did  on  the  18th  day  of  February,  A.  D.  1864,  then  be- 
ing probate  judge  of  the  county  of  Jefferson,  Territory  of 
Colorado,  enter  under  the  town  site  act  of  the  congress  of  the 
United  States,  approved  May  23,  1844,  entitled  an  act  for 
the  relief  of  citizens  of  towns  upon  the  lands  of  the  United 
States  under  certain  circumstances^  the  following  described 
lands,  being  the  town  of  Golden  City,  and  situated  in  the 
county  of  Jefferson,  Territory  of  Colorado,  to  wit :  the  west 
half  of  the  south-west  quarter  of  section  twenty nseven,  the 
east  half  of  the  south-east  quarter  of  section  twenty-eight, 
the  east  half  of  the  north-east  quarter  of  section  thirty-three, 
and  the  west  half  of  the  north-west  quarter  of  section  thirty- 
four,  in  township  three,  south  of  range  seventy  west,  of  the 
sixth  principal  meridian,  the  same  being  then  subject  to 
entry  at  the  United  States  land  office,  situated  at  Golden 
City,  but  now  at  the  City  of  Denver,  in  said  Territory;  and, 
whereas,  on  the  Ist  day  of  September,  A.  D.  1866,  patents 
were  issued  by  the  government  of  the  United  States  of 
America  to  the  said  party  of  the  first  part,  conveying  to  the 
said  party  of  the  first  part  the  hereinbefore  described  lands ; 
and,  whereas,  on  the  11th  day  of  October,  A.  D.  1869,  one 
Joseph  Mann,  a  successor  of  the  said  party  of  the  first  part,  in 
the  office  of  probate  judge  of  said  Jefferson  county,  after  hear- 
ing the  allegations  and  proofs  of  the  claimants  of  the  herein- 
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after  described  land,  being  a  portion  of  the  lands  hereinbe- 
fore described,  made  a  deed  in  fee  simple  to  the  hereinafter 
described  lands  to  the  said  party  of  the  second  i)art,  which 
said  deed  is  duly  recorded  on  page  231  of  book  P  of  records 
of  said  Jefferson  county  ;  and,  whe/eas,  said  party  of  ilie 
first  part  has  never  conveyed  the  legal  title  to  the  herein- 
after described  tract  of  land  to  any  person,  whomsoever ; 
and,  whereas,  it  is  desirable  to  vest  the  title  to  the  herein- 
after described  tract  of  land  in  the  said  party  of  the  second 
part,  as  the  occupant  thereof,  as  provided  by  the  said  act  of 
congress  of  the  United  States:  Now,  therefore,  in  consid- 
eration of  the  premises  and  the  sum  of  one  dollar,  lawful 
money  of  the  United  States  of  America,  to  the  said  party 
of  the  first  part  in  hand  paid  by  the  said  party  of  the  second 
part,  the  receipt  whereof  is  hereby  acknowledged,  hath 
granted,  bargained  and  sold,  and  by  these  presents  doth 
grant,  bargain  and  seU,  convey  and  confirm  unto  the  said 
party  of  the  second  part^  his  heirs  and  assigns,  the  follow- 
ing described  tract  or  parcel  of  land,  situated  in  the  county 
of  Jefferson  and  Territory  of  Colorado,  to  wit :  Commencing 
at  the  north-east  corner  of  the  north-west  quarter  of  the 
south-west  quarter  of  section  twenty-seven,  in  township 
three,  south  of  range  seventy  west,  of  the  sixth  principal 
meridian,  running  thence  west  twenty  chains,  thence  south 
two  chains,  thence  south,  34°  30',  twenty-three  and  a  quarter 
chains,  thence  east  seven  chains,  and  thence  north  twenty 
chains  to  the  place  of  beginning,  containing  28  and  ^V  acres, 
the  same  being  on  the  east  side  of  East  street,  and  a  portion 
of  the  north-west  quarter  of  the  south-west  quarter  of  section 
twenty-seven,  township  three,  south  of  range  seventy  west^ 
to  have  and  to  hold  the  same,  together  with  all  and  singu- 
lar the  privileges  and  appurtenances  thereunto  belonging, 
unto  the  said  party  of  the  second  part,  his  heirs  and  assigns 
forever. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
seal,  the  day  and  year  first  above  written. 

A  Stamped 

Henry  Altman.     [bral.] 

Wafer. 
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Consulate  General  of  the  United  States,  ) 
London.  j 

On  the  19th  day  of  February,  A.  D.  1873,  at  London,  be- 
fore me,  Joshua  Nunn,  Vice  and  Deputy  Consul  General  of 
the  United  States  of  America  for  Great  Britain  and  Ireland, 
residing  at  London,  duly  commissioned  —  the  consul  gen- 
eral being  absent  on  official  duty  —  personally  appeared 
Henry  Altman,  known  to  me  to  be  the  person  of  that  name 
described  in,  and  who,  in  my  presence,  executed  the  fore- 
going conveyance  or  instrument  of  writing,  and  then  ac- 
knowledged to  me  that  he  executed  the  same  freely  and 
voluntarily  for  the  uses  and  purposes  therein  contained. 
In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
affixed  the  seal  of  the  consulate  general  of 
[U^t«d  states       the  United  States  of  America,  at  London, 

General's  aforesaid,  the  day  and  year  last  above  writ- 

L^do";.]  ten.  J.  NUNN, 

Vice  Deputy  Consul  General  U.  8.  A.y  London?^ 

Which  said  deed  was  duly  recorded  in  the  records  of  said 
Jefferson  county,  on  the  30th  day  of  April,  A.  D.  1873. 

To  the  reception  of  the  deed  in  evidence  with  the  indorse- 
ments thereon,  the  appellee  objected  and  assigned  the  fol- 
lowing reasons  for  his  objection : 

1.  Said  deed  purports  to  be  executed  by  Henry  Altman, 
not  as  probate  judge,  but  as  an  individual. 

2.  Said  deed  was  executed  after  the  expiration  of  Alt- 
man's  term  of  office  of  probate  judge  of  JefTerson  county. 

3  The  legal  title  in  fee  is  not  in  Altman,  individually,  but 
in  his  successor  in  office. 

4.  The  deed  is  not  executed  and  acknowledged  according 
to  law. 

6.  The  deed  conveys  more  land  than  the  act  of  congress 
authorizes.  The  act  of  congress  only  authorizes  the  probate 
judge  to  deed  lots  to  occupants  at  the  time  of  entry. 

6.  Their  entry  of  services  not  proven. 
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7.  There  is  no  proof  that  Smith  was  an  occupant  at  the 
time  of  entry. 

8.  There  is  no  proof  that  Smith  complied  with  the  pro- 
visions of  the  act  of  the  legislature,  or  the  act  of  congress, 
in  such  cases  made  and  provided. 

C.  C.  Carpenter  was  called  as  a  witness  by  the  appellant, 
who  testified  —  the  deed  of  AUman  to  Smith  having  been 
shown  witness —  ''  I  have  seen  Henry  Altman  write,  and  I 
know  his  handwriting.  The  signature  to  this  deed  is  his 
and  in  his  handwriting.' '  Thereupon  the  court  overruled  the 
objections  of  the  defendant  and  admitted  the  deed  in  evi- 
dence, and  appellee  excepted. 

The  appellant  then  offered  in  evidence  a  deed  purporting 
to  be  made  by  Joseph  Mann,  probate  judge  of  Jefferson 
county,  Colorado,  to  the  appellant,  dated  the  11th  day  of 
October,  A.  D.  1869,  executed  by  said  Joseph  Mann  to  En- 
sign B.  Smith,  and  acknowledged  in  the  usual  form,  before 
D.  C.  Crawford,  county  clerk,  conveying  to  said  Smith  the 
same  land  as  described  in  the  deed  of  Altman,  which  said 
deed  contains  the  following  statement :  ' '  This  deed  made  be- 
tween Joseph  Mann,  probate  judge  of  Jefferson  county, 
Territory  of  Colorado,  party  of  the  first  part,  and  Ensign 
B.  Smith  of  the  second  part,  witnesseth :  That  the  said 
party  of  the  first  part,  for  and  in  consideration  of  $36.'j7,  to 
him  in  hand  paid,  and  for  the  f  alfiUment  of  the  trust  in  the 
probate  judge  reposed,  in  the  entry  of  the  town  site  of 
Golden  City,  at  the  United  States  land  office,  hath  remised, 
released  and  quit-claimed,  and  by  these  presents  doth  re- 
mise, release  and  quit-claim  unto  the  said  party  of  the  second 
part,  and  to  his  heirs  and  assigns  forever  (describing  the 
land  as  described  in  the  Altman  deed)  together  with  all  the 
estate,  right,  title,  interest  and  property  possession,  claim 
and  demand,  whatsoever,  as  well  in  law  and  equity,  of  the 
said  party  of  the  first  part,  of,  in  and  to  the  described  prem- 
ises, and  every  part  and  parcel  thereof,  with  the  appurte- 
nances, to  liave  and  to  hold  all  and  singular  the  above- 
mentioned  and  described  premises,  together  with  the  appur- 
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tenances  unto  the  said  party  of  the  second  part,  his  heirs 
and  assigns  forever." 

Whieh  said  deed  was  recorded  in  the  records  of  said  Jef- 
ferson county,  on  the  11th  day  of  October,  A.  D.  1869. 

To  the  introduction  in  evidence  of  which  deed  the  appel- 
lee tfaen  objected  for  the  following  reasons : 

1.  It  was  not  made  and  executed  in  compliance  with  the 
act  of  congress  under  which  said  land  was  located  and  en- 
tered. 

2.  Tlie  plaintiff  should  first  show  that  the  land  was  en- 
tered in  compliance  with  law. 

3.  The  same  objections  that  were  urged  against  the  recep- 
tion of  the  Altman  deed  in  evidence,  which  said  objections 
were  overruled  by  the  court,  and  the  appellee  then  and 
there  excepted. 

Joseph  Mann  was  sworn  as  a  witness,  and  the  deed,  pur- 
porting to  be  made  by  him  to  plaintiff,  shown  him,  and  he 
testified :  ''  At  the  time  of  the  execution  of  said  deed  I  was 
probate  judge  of  Jefferson  county,  and  as  such  probate 
judge,  I  executed  said  deed. "  The  deed  was  read  in  evidence, 
with  the  indorsements  thereon,  and  the  appellee  excepted. 

It  was  admitted  that,  the  entry  of  the  (and  described  on 
the  patent  was  made  January  18th,  A.  D.  1864. 

E.  B.  Smith,  the  appellant,  was  sworn  as  a  witness,  and 
testified  as  follows:  "The  lots  in  dispute  are  one,  two, 
three)  four,  five  and  six  in  block  nine,  in  Bush  &  Fisher's 
addition  to  the  town  of  Golden  City,  and  are  now,  and  were 
at  the  time  of  the  commencement  of  this  suit,  in  the  pos- 
session of  the  defendant,  John  Pipe,  and  are  on  the  lands 
described  in  the  deeds  made  to  me  by  Henry  Altman  and 
Joseph  Mann.  I  know  the  lines  of  land  and  where  the  lots 
are  on  the  land."  Defendant's  counsel  said :  We  make  no 
point  on  the  location  of  the  lots. 

The  appellant's  counsel  read  in  evidence  an  act  of  the 
Herritorial  legislature  of  the  Territory  of  Colorado,  approved 
March  3,  A.  D.  1864,  entitled  an  act  to  legalize  and  confirm 
the  entry  of  the  town  site  of  Golden  City. 
Vol.  111.-^26 
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The  plaintiff  rested  his  case.  The  appellee  moved  the 
court  for  a  nonsuit,  for  the  following  reasons : 

1.  The  plaintiff  has  failed  to  substantiate  a  cause  of 
action. 

2.  Upon  all  the  grounds  heretofore  urged  against  the 
admissibility  of  plaintiff's  evidence ;  and  the  court  granted 
the  motion  of  nonsuit,  to  which  the  appellant  excepted, 
and  the  appellant  moved  the  court  to  set  aside  the  judg- 
ment of  nonsuit,  which  motion  the  court  oveiTuled  and 
the  appellant  excepted,  and  the  court  gave  judgment  of 
nonsuit  against  the  appellant  and  rendered  judgment  in 
behalf  of  appellee  and  against  appellant  for  costs ;  to  which 
the  appellant  excepted  and  prayed  an  appeal  which  was 
granted. 

The  following  errors  are  assigned  on  the  record. 

1.  The  court  erred  in  granting  the  defendant's  (appellee's) 
motion  for  a  nonsuit. 

2.  The  court  erred  in  rendering  judgment  of  nonsuit. 

3.  The  court  erred  in  overruling  and  refusing  plaintiff's 
(appellant's)  motion  to  set  aside  said  judgment  of  nonsuit. 

4.  The  court  erred  in  rendering  judgment  for  costs  in 
favor  of  the  defendant  (appellee)  and  against  the  plaintiff 
(appellant). 

Mr.  John  W.  Blackburn,  for  appellant. 

Mr.  W.  Teller,  Mr.  A.  H.  DkPrance,  and  Mr.  G.  G. 
White,  for  appellee. 

Wells,  J.  1.  The  patent,  which  was  admitted  on  the 
part  of  plaintiff  below,  afforded  at  least  presumptive  evi- 
dence of  its  own  regularity.  Whether  the  requirements  of 
the  act  of  congress  had  or  had  not  been  complied  with,  was 
in  the  first  instance  a  question  for  the  land  officers,  and 
must  be  taken  to  have  been  properly  resolved.  BagneU  v. 
Broderick,  13  Peters,  460;  Winjield  TotDU  Co.  Y.MariSy  11 
Kan.  148. 

2.  If  the  legal  estate  in  the  premises  still  remained  in 
Altman  after  the  expiration  of  his  official  term,  his  convey- 
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ance  would  entitle  the  grantee  to  maintain  ejectment.  1 
Perry  on  Trusts,  §  328. 

If  such  conveyance  were  in  violation  of  the  duties  of  the 
trust,  the  grantee  would,  of  course,  hold  as  trustee  for  the 
one  entitled  under  the  act  of  congress ;  but  in  courts  of 
law  the  legal  estate  only  is  regarded ;  and  a  mere  equity 
cannot  be  set  up  to  bar  an  ejectment  by  the  holder  of  the 
legal  estate.  This  doctrine  has  been  applied  to  trust  estates 
of  the  peculiar  character  of  the  one  now  under  consideration. 
In  Clayton  v.  Spencer,  2  Col.  378,  the  probate  judge  of 
Arapahoe  county,  holding  the  legal  estate  in  the  Denver 
town-site,  had  conveyed  certain  lots  in  violation  of  the  trust, 
and  the  grantee  brought  ejectment  against  one  in  possession 
who  had  succeeded  to  the  rights  of  the  occupant  at  the  sale 
of  the  entry. 

On  bill  brought,  the  ejectment  was  restrained,  and  the 
plaintiff  at  law  was  decreed  to  release  to  the  defendant; 
which  is  in  effect  to  say  :  1st.  That  the  conveyance  of  the 
probate  judge,  though  in  violation  of  his  duty,  passed  the 
legal  estate  ;  for  if  not;  the  decree  must  have  directed  a  can- 
cellation of  that  conveyance,  and  a  re-conveyance  by  the 
trustee  to  the  party  entitled ;  and,  2d.  That  the  first  con- 
veyance, though  in  violation  of  the  trust,  was  unimpeach- 
able at  law ;  for  otherwise,  equity  could  not  have  enter- 
tained jurisdiction.  Cook  v.  Ricey2  Col.  131,  and  Coy  v. 
Goy,  15  Minn.  120,  countenance  the  same  doctrine.  The 
circumstance  that  Altman  did  not  assume  to  execute  the  con- 
veyance in  question  in  any  official  capacity  is  not  material. 
If  the  estate  did  not  pass  to  his  successor  in  office,  it  re- 
mained in  Altman,  the  individual,  and  his  conveyance  in  his 
private  capacity  may  transfer  it  effectually  for  the  purposes 
ot  the  present  action. 

3.  The  limitation  in  the  letters  patent  to  the  successors  of 
the  grantee  named  can  have  effect  only  so  far  as  it  accords 
with  the  act  of  congress. 

But  the  purpose  of  this  statute  was  to  supply  a  defect  in 
the  pre-emption  laws,  and  to  confer  upon  the  settler  upon 
town  lands,  by  means  of  different  agencies,  the  same  privi- 
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lege  whioh  had  been  before  extended  to  the  settler  upon 
agricultural  lands,  /.  e.,  the  right  of  pre-emption  in  fee. 
This  it  is  supposed  will  not  be  questioned. 

We  must,  therefore,  imply  in  the  trustee  a  freehold  of  in* 
heritance,  notwithstanding  the  omission  of  words  of  sncoes^ 
sion  from  the  statute,  for  this  is  necessary  to  the  accomplish^ 
ment  of  the  trust.  1  Perry  on  Trusts,  §  316  ;  1  Washburn 
on  Real  Estate,  57*.  The  estate  vested,  therefore,  either  in 
Altinan  the  individual,  and  remained  in  him  after  his  office 
expired,  and  is  limited  to  his  lieirs  at  his  death,  or  else  it 
vested  in  the  probate  judge,  and  not  in  the  individual,  and 
at  the  expiration  of  Altman's  incumbency,  those  who  sua- 
ceeded  him  in  the  office  succeeded  also  to  the  trastesteuke 
and  powers. 

Now  considering  the  probability,  or  as  one  may  say,  the 
certainty  that  the  public  and  official  character  of  the  trustee 
named  in  the  statute  induced  the  nomination  of  that  officer 
in  the  first  instance,  and  that  iLthe  trust  estate  be  deemed 
to  be  limited  to  the  successor,  those  in  interest  have  the  as- 
surance which  the  same  public,  official,  and  respectable 
character  affords  of  the  intelligent  and  faithful  adminish'a- 
tion  of  the  trust,  while  if  it  be  held  to  remain  in  the  incum- 
bent at  the  date  of  entry  after  the  expiration  of  his  office, 
it  must  inevitably  descend  to  the  heir ;  whereby  it  may  hap- 
pen that  the  responsible  duties  and  powers  of  the  trust 
may  devolve  upon  an  infant,  a  non-resident  or  convicted 
felon,  it  cannot  be  doubted  that  the  purpose  of  the  statute 
is  to  confer  the  estate  upon  the  county  judge  or  the  corpo- 
rate authorities  in  their  official  and  politic  capacity,  and  to 
limit  it  to  the  successor  in  office  until  the  trust  slionld  be 
finally  exhausted.  Nor  does  any  technical  difficulty  arise 
from  the  circumstance  that  tjie  county  judge,  or  municipal 
axitliority,  is  not,  for  all  purposes,  a  corporation,  even  if 
this  be  admitted.  The  legislative  will  is  not  to  be  frustrated 
by  the  application  of  the  technical  rules  which  govern  pri- 
vate grants.  Rutherford  v.  Greene^  2  Wheat  196.  The 
grant  of  the  sovereign  confers  upon  the  donee  capacity  to 
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take  aoeordiBg  to  the  parpose,  amd  to  the  extent  intended ; 
^-  ff' '  grant  in  fee  by  legislative  authdrity  capacitates  the 
heir  of  the  grantee  to  inherit,  though  he  bean  alien,  OoodeU 
V.  Jackson^  20  Johns.  693 ;  and  the  like  grant  to  a  slave 
enables  him  to  both  accept  the  estate,  and  transmit  it  to  his 
heirs,  thongh  tliese  be  also  under  the  disability  commonly 
annexed  to  the  condition  of  servitude.  Jdckson  v.  Lewey^ 
6  Cow.  401. 

In  like  manner  it  is  said  to  have  been  decided,  that  leg- 
islative authority  to  the  justices  of  a  particular  court,  to 
take  bonds  Ko  themselves,  in  their  official  capacity,  confers 
upon  them,  quoad  hoc^  a  corporate  character.  Justices  of 
Cumberland  v.  Armstrong^  8  Dev.  284 ;  and  to  this  effect  is 
Polky  Governor ^  v.  Plwmmier.  2  Hurx»ph.  607. 

Neither  will  the  circumstance  that  by  .the  death  or  re- 
moval from  office  of  the  incumbent  during  his  term,  a  va- 
cancy may  occur,  whereby  the  fee  will  be  in  abeyance^ 
breed  difficulty,  for  it  seems  that  the  designation  of  the  in- 
cumbent by  his  proper  name  in  the  letters  patent,  as  in  the 
present  case,  is  unwarranted  by  the  statute,  and  may  be  re- 
jected as  mere  surplusage.  Thus,  it  was  held  in  the  Oov- 
ernor  v.  Allen^  8  Humph.  182,  that  a  bond  required  by 
statutei,  to  be  taken  to  the  governor,  sufficiently  designated 
the  obligee,  as  "the  governor  in  and  over  the  State,"  etc., 
and  that  in  an  action  thereon,  the  office,  and  not  the  in- 
cumbent, was  the  plaintiff;  and  as  to  the  point  of  pleading 
this  is  supported  by  M&rritt  v.  The  Governor^  4  Yerg.  489 ; 
so  in  Polk^  GoDe7'norj  v.  Plurwmer^  it  was  held,  in  respect 
to  a  similar  bond,  that  the  office  is  the  payee  ;  and  to  the 
same  effect  in  Findlay  v.  Tipton^  4  Hay  w.  216  ;  where,  the 
bond  beir^g  to  *'John  Sevier,  governor,"  etc.,  whereas,  in 
truth,  another  held  the  office  at  the  date  of  the  sealing,  it 
was  held  that  the  name  of  the  individual  was  surplusage, 
and  might  be  r^yected.  And  so,  at  common  law  it  is  said, 
*'  a  bishop  may  take  by  the  name  of  bishop,  without  any 
other  name,"  Shep,  T.  237;  and  though  the  proper  name 
be  mistaken,  as  a  grant  to  George,  bishop  of  N.,  where  his 
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name  is  John ;  or  the  grant  be  to  the  mayor  and  common- 
alty, or  a  dean,  and  chapter ;  and  mayor  or  dean  is  not 
named  by  his  proper  name,  all  these  and  such  like  grants 
are  good.  Id.  236. 

And  even  if  we  reject  these  authorities ;  if  we  say  that 
the  estate  is  not  in  the  office,  but  in  the  incumbent  so  long 
as  he  holds  the  office,  so  that  in  case  of  vacancy  the/c^  will 
be  suspended,  still  no  rule  of  the  common  law  is  violated  ; 
for  while  the  fee  cannot  be  put  in  abeyance  by  the  act  of  the 
party,  it  may  by  operation  of  law,  of  wliich  the  case  sup- 
posed is  an  example.    1  Washburn  on  Real  Property,  48*. 

In  tliis  view  of  tlie  matter  the  conveyance  of  probate 
judge  Mann  makes  a  case  for  the  plaintiflf.  The  recitations 
of  this  conveyance  sufficiently  evidence  that  the  grantor 
was  assuming  to  act  in  pursuance  of  the  statute.  2  Perry 
on  Trusts,  §  511,  c.  The  resolution  implied  in  it,  that  the 
grantee  was  at  the  date  of  the  entry  the  occupant  of  the 
premises,  is  supported  by  the  presumption  which  attends 
the  official  acts  of  all  officers.  Sherry  v.  Sampson,  11  Kan. 
611 ;  and  whether  in  fact  error  was  committed  is  not  to  be 
contested  in  a  court  of  law 

4.  The  unusual  extent  of  the  trustee's  grant,  in  the  pres- 
ent case,  is  not  supposed  to  afford  an  exception  to  the 
general  presumption,  which,  as  we  have  seen,  is  indulged  t,o 
support  the  acts  of  the  probate  judge,  in  the  administration 
of  the  trust.  Nothing  is  shown,  as  to  whether  the  premises 
were,  at  the  date  of  the  entry,  within  or  without  the  settled 
portion  of  the  town  site ;  nor  as  to  their  location,  with 
reference  to  the  inhabited  portion  ;  nor  as  to  the  number  of 
tlie  inhabitants  at  the  date  of  the  entry ;  nor  the  character 
of  the  premises  granted.  All  these,  and  perhaps  many 
other  circumstances,  must  be  taken  into  account,  in  deter- 
mining whether,  in  the  particular  case,  so  large  a  tract  can 
be  said  to  be  in  several  occupancy,  within  the  meaning  of 
the  act  of  congress. 

In  the  silence  of  the  record  we  cannot  assume  that  the 
trustee  has  erred  or  exceeded  his  duty;  and  even  if  a  breach 
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of  the  trust  were  affirmatively  shown,  no  reason  occurs  to 

us,  to  make  an  exception  to  the  general  rule,  and  subject 

the  trustee's  conveyance* to  investigation  at  law.    In  any 

point  of  view,  therefore,  the  case  made  by  the  plaintiff 

should  have  been  submitted  to  the  jury.    The  judgment  of  the 

district  court  is  reversed,  and  the  cause  will  be  remanded  for 

further  proceedings,  according  to  law.  Reversed, 

TowN-SiTK  TRrsT:  Oeortietoitm  v.  Olaze,  3  Colo.  234;  Agpai  v.  Jiueker*  10  Colo.  189, 20O:  FU- 
won  ▼.  B€ithmcmt  6  Oolo.  125:  Andennn  v.  BarteU,  7  Colo.  209;  Murray  v.  ^obfon^lO  Cola  6B,74; 
An»en  V.  Aspen  T.A  L.Co,  10  Colo.  200.    See,  also,  Oeorffe  v.  T^vfUt  5  Colo.  162. 


Martin  v.  Force. 


1.  Where  the  biU  of  exceptions  fails  to  show  tliat  all  the  evidence  in  the 

court  below  is  preserved  in  the  record,  this  court  is  deprived  of  the  right 
to  review  the  judgment  of  the  lower  court  upon  the  evidence. 

2.  A  bill  of  exceptions  Is  to  be  regarded  as  a  pleading  of  the  party  aggrieved, 

and  must  be  construed  moat  strongly  against  the  party  who  prepared  it. 
The  regularity  of  the  proceedings  of  the  lower  court  must  be  presumed  un- 
less the  contrary  appears  in  the  record. 

3.  When  the  trial  is  by  the  court  without  a  jury,  and  no  exception  is  re- 

served to  the  judgment,  this  court  has  no  power  to  review  the  judgment 
of  the  lower  court  upon  the  evidence. 

4.  A  suggestion  of  diminution  to  enable  the  party  to  bring  in  a  more  per- 

fect transcript  of  the  record  after  the  cause  has  been  submitted  and  deter- 
mined will  not  be  entertained. 

Error  to  Probate  Court  of  Arapuhoe  County. 

Thi8  case  is  stated  in  the  opinion. 

Messrs.  Browne  &  Putman,  for  plaintiff  in  error. 

Mr.  W.  W.  Cook,  for  defendant  in  error. 

Thatcher,  C.  J.  First.  Upon  two  grounds  this  court 
has  no  jurisdiction  to  review  the  judgment  of  the  court  be- 
low upon  the  evidence.  First,  the  bill  of  exceptions  does 
not  show  that  all  the  evidence  is  before  us.  This  omission 
is  fabil  to  our  right  to  review  the  judgment  upon  the  testi- 
mony. Oreene  v.  McFaddeUy  5  Clarke  (Iowa),  549 ;  Illinois 
Ce?itral  Railroad  Co.  v.  GarisJi,  39  111.  871.     No  exact  form 
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of  words  is  requisite  to  indicate  that  all  the  evidence  intro- 
duced at  the  trial,  in  the  court  below,  is  set  forth  in  the  bill 
of  exceptions,  yet  it  must  be  clearly  manifest  to  this  court, 
from  an  examination  of  the  record,  that  no  evidence  has 
been  Omitted  from  the  bill  of  exceptions,  upon  which  the 
finding  and  judgment  of  the  court  below  might  be  predi- 
cated. The  reason  for  this  rule  is  obvious.  If  there  was 
additional  evidence  it  may  have  been  of  a  character  to  In- 
fluence the  court  in  its  finding.  Of  its  precise  nature,  if  in- 
deed any  evidence  has  been  omitted,  we  are  not  advised, 
and  we  are  not  at  liberty  to  infer  that  it  was  immaterial. 
The  bill  of  exceptions  under  our  Practice  Act,  which  is  sim- 
ilar to  that  of  Illinois,  is  to  be  regarded  as  a  pleading  of 
the  party  aggrieved,  and  if  it  be  in  any  way  ambiguous,  un- 
certain or  omissive,  it  must  be  construed  like  any  other 
pleading,  most  strongly  against  the  party  who  prepared  it. 
Rogers  v.  Ilall^  3  Scam.  5. 

To  support  the  verdict  of  the  jury  or  the  finding  of  the 
court,  we  are  bound  to  make  every  fair  and  just  intendment 
The  proceedings  of  the  lower  court  must  be  presumed  to 
have  been  regular  in  every  respecf,  unless  the  contrary  ap- 
pears in  the  record.  The  maxim  Omnia  presumuntur  rite 
et  solenniter  esse  acta^  donee  probetur  in  contrarium  ap- 
plies. Broom's  Legal  Maxims,  729;  Spieresv.  Parker^  1 
Term  R.  503. 

Second.  The  trial  was  to  the  court,  and  no  exception  was 
reserved  to  the  judgment.  Without  such  exception  it 
has  been  held,  that  under  section  22  of  our  Practice  Act 
this  court  has  no  power  to  review  the  judgment  of  the  lower 
court  2/po7i  the  evidence.  Phelps  v.  SprtuiTice^  1  Col.  414 ; 
Liss  V.  Wilcoxen,  2  id.  85. 

No  exceptions  were  taken  to  the  admission  of  improper 
or  the  exclusion  of  proper  testimony.  We,  therefore,  are 
precluded  from  reviewing  the  judgment  on  any  ground. 
The  plaintiff  in    error    is  not   properly  before  this  court 

The  judgment  of  the  court  below  must  be  affirmed 

Affirmed. 
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Upon  a  petitian  for  rekearing  in  this  cause,  tJxe  following 
opinion  was  delivered  by 

Thatch  KR,  C.  J. :  The  petition  for  rehearing  is  based 
upon  a  euppHemental  tfanscript  of  the  record  offered  for 
tiling  under  the  rule,  from  which  it  appears  that  the  plain- 
tiff in  error  did,  in  fact,  except  to  the  judgment  of  the  court 
below,  and  that  tlie  bill  of  exceptions  did,  in  fact,  contain  all 
the  evidence.  It  is,  in  effect,  a  suggestion  of  diminution  of 
the  record,  not  only  after  the  •cause  lias  been  Bubmitted,  but 
after  judgment  has  been  pronounced.  It  would  be  a  very 
loose  practice  that  would  permit,  after  the  final  detei-mina- 
tion  of  a  cause,  the  aggrieved  party,  through  whose  negli- 
gence an  inipeifect  bill  of  exceptions  has  been  incorporated 
into  the  record,  to  suggest  di^juinution  with  a  view  to  a  re- 
hearing. The  case  of  Steele  v.  The  People,  40  HI.  59,  is  an  au- 
thority for  saying  that  a  suggestion  of  diminution  to  enablb 
the  party  to  bring  up  a  more  perfect  transcript  will  not  be 
entertained  i^ter  the  term  at  which  the  cause  was  submitted. 

The  petition  must  be  denied.  PetUion  denied. 

BiLi:  OP  ExcBpnoMS:  Law  v.  Brtnker,  6  Colo.  655;  .Poire  v.  Soetp  Mountain  TrarufK  Oik  7 
Oolo.  B»>.  ^  - «  , 

BBsaJLA-tKiTY  or  Pbocssdinos:  Oomer  v.  Ohaffe..  5  Colo.  385;  Hvghet  v.  Oumming§t  7  Cola 
UL;  JViifil»i0(on  V.  MeNdUy,  11  Colo.  660;  Behymer  v.  Nordloh,  12  Colo.  SS4. 


Lyon  v.  Washburn. 

1.  Where  an  appeal  is  taken  to  the  probate  court  from  a  jadgment  of  a  jua- 

tice  of  the  peace,  and  the  cause  submkled  in  the  latter  court  upon  'the 
merits,  a  want  of  jurisdiction  in  the  justice  of  the  peace  cannot  be  aver- 
red in  thi:}  court,  if  the  cause  is  one  over  which  the  probate  court  could 
have  exercised  original  jurisdiction. 

2.  The  proper  foundation  must  be  laid  for  the  introduction  of  secondarj  evi* 

dence  of  the  contents  of  a  lost  instrument.  But  where  the  plaintiff  by  let- 
ter authorized  one  as  her  agent  to  collect  rents,  and  the  agent  accepted 
an  attornment,  and  afterward  as  an  attorney,  his  authority  as  such  not  be- 
ing questioned,  instituted  suit  to  recover  the  rents  :  Held^  that  the  letter 
-was  immaterial  in  a  suit  for  the  rent ;  instituting  the  action  was  a  ratifica- 
tion of  the  act  of  the  agent,  notwithstanding  the  same  individual  .acted 
as  both  agent  and  attorney  at  law. 
a  When  the  evidence  shows  that  an  attornment  has  been  made  and  accepted 
in  good  faith,  the  tenant,  in  an  action  by  the  landlord  against  him  for 
rent,  will  be  estopped  to  assert  title  in  his  original  lessor,  or  the  demise 
under  which  b«  entered. 

Vol.  III.— 26 
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Error  to  Probate  Court  of  Clear  Greek  County. 

This  was  an  action  in  assumpsit  for  rent.  The  cause  was 
commenced  by  Levi  H.  Shepard^  the  agent  and  attorney 
of  Emma  Washburn,  against  Henry  E.  Lyon,  before  a  jus- 
tice of  the  peace.  The  plaintiff  recovered  a  judgment  from 
which  the  defendant  appealed  to  the  probate  court  of  Clear 
Creek  county.  Upon  a  trial  de  novo  in  the  latter  court, 
without  a  jury,  Shepard,  on  the  part  of  the  plaintiff,  tes- 
tified: "In  September,  1873,  I  received  a  letter  from 
Emma  Washburn,  which  letter  was  lost^  asking  me  to  act 
as  her  agent  and  collect  her  rent  in  Geoi^etown." 

The  defendant  objected  to  the  witness  stating  the  contents 
of  the  letter  as  to  his  agency,  ''without  proof  of  the  loss 
of  the  letter."  The  objection  was  overruled  and  the  defend- 
ant excepted. 

The  witness  Shepard  testified  further,  as  follows : 

"I  went  down  to  see  Mr.  Lyon,  who  was  then  living  in 
the  house  on  lot  18,  in  block  75.  I  told  him  that  the  house 
was  then  owned  by  Mrs.  Washburn,  and  that  she  had 
written  to  me  to  rent  the  house  and  collect  the  rent.  He 
said  that  he  wanted  to  still  live  in  the  house,  and  would 
pay  me  the  rent,  but  could  not  do  so  before  the  first  of  Jan- 
uary. I  told  him  that  that  would  do  if  he  would  pay  it 
the  1st  of  January,  1874.  I  then  told  him  that  he  might 
have  the  house  at  the  same  rent  per  month  that  he  was  then 
paying  for  it,  and  asked  him  how  much  he  was  paying. 
He  said  $10  per  month,  at  least  so  I  understood  him  to 
say,  $10.  After  the  1st  of  January,  1874,  I  saw  Lyon 
again  and  asked  him  if  he  could  pay  me  some  rent  on  that 
house.  He  said  he  could  not  because  he  was  disappointed 
in  getting  money,  but  promised  to  in  a  short  time.  Some 
time  in  March  I  saw  Mr.  Lyon  again  and  asked  him  for 
payment  of  rent.  He  again  told  me  that  he  had  been  dis- 
appointed and  could  not  pay  me  before  the  1st  of  May. 
I  saw  Lyon  and  he  said  he  could  not  pay  before  the  1st  of 
July.  After  the  1st  of  July,  I  called  on  him  and  he  said 
he  would  come  to  my  office  and  settle  with  me  that  night. 
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He  did  not  pay  me  at  that  time,  and  kept  the  house  until 
the  13th  of  October,  and  then  left  and  did  not  pay  me  any 
rent.  Mr.  Lyon  was  in  the  house  in  November,  1873,  when  I 
went  to  see  him.  I  have  charged  rent  since  the  6th  day  of 
November,  1878,  to  the  13th  day  of  October,  1874." 

This  witness  also  stated  on  cross-examination,  that  at  the 
time  he  informed  Lyon  of  his  authority  to  collect  rent  for 
Emma  Washburn,  that  he  also  "  asked  Lyon  for  rent  due 
prior  to  that  tinw,  for  Dr.  PoUok." 

Th  '  plaintiff  produced  in  evidence  a  deed  of  quitclaim 
from  Jennie  Pollok  and  her  husband,  conveying  tlie  })remi- 
ses  in  controversy  to  the  plaintiff;  the  deed  bearing  date 
November  6th,  1873,  also  a  deed  bearing  date  April  11th, 
1874,  to  the  plaintiff  from  James  Gunn,  president  of  the 
board  of  selectmen  of  Georgetown,  as  trustee  under  the  mds 
of  congress,  and  the  laws  of  Colorado,  for  the  relief  of  the 
citizens  of  towns  upon  the  public  lands.  Also  a  truster's 
deed  from  one  Ed.  C.  Parmelee,  to  Jennie  Pollok,  reciting  a 
trust  deed  from  Bell  Key  to  Parm.3lee,  for  the  use  of  H.  M. 
Arney,  to  secure  the  payment  of  $250;  the  breach  of  the 
conditions  of  the  trust  deed,  and  the  forfeiture  and  sale 
thereunder  of  the  premises  in  question  to  Jennie  Pollok,  on 
the  23d  of  August,  1873. 

The  defendant  introduced  evidence  to  prove  that  he  had 
not  promised  to  pay  rent  to  Shepard  as  the  latter  had  testi- 
fied, and  also  that  he  "went  into  possession  und(»r  Bell 
Key  on  the  25th  of  April,  1872,  at  a  rental  of  $8  per  month, 
but  not  for  any  specified  time ;  that  Bell  Key  owned  tfie 
property  when  he  took  possession,  and  that  he  had  known 
no  one  in  paying  rent  except  Bell  Key  " 

The  court  gave  judgment  in  favor  of  the  plaintiff  for  $88 
and  costs.  The  defendant  excepted  and  prosecutes  this 
writ  of  error,  assigning  for  error  the  ruling  of  the  court 
below  in  permitting  evidence  of  the  contents  of  the  letter 
testified  of  by  the  witness  Shepard,  for  the  reason  assign(»d 
at  the  trikl,  also  upon  the  admission  of  the  several  deeds  in 
evidence;  also  that  the  court  erred  in  rendering  judgment 
in  favor  of  the  defendant  in  error,  and  that  the  judgment 
was  manifestly  against  the  evidence. 
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Messrs.  Taylor  &  Yates,  for  plaintiff  in  error. 
Mr.  L.  H.  SiiEPARD,  for  defendant  in  error.    , 

Wells,  J.  1.  Whether  in  any  conceivable  case  the  title 
to  land  may  be  so  in  dispute  in  an  action  to  recover  rents, 
or  for  the  use  and  occupation  of  lands,  as  to  exclude  tile 
jurisdiction  of  the  justice  of  the  peace,  is  not  necessary  to 
be  now  determined.  At  the  close  of  the  case  made  by  the 
plaintiff  in  the  court  below,  the  defendant  put  in  his  testi- 
mony and  submitted  the  whole  matter  to  the  determination 
of  that  court  upon  the  merits  without  excepting  to  the 
jurisdiction  in  any  form.  The  tacit  stipulation  which  is  to 
be  implied  from  his  conduct  in  this  respect  is  equivalent 
in  its  effect  to  an  express  waiver  of  the  objection,  and  inas- 
much as  the  probate  court  might  have  entertained  the  con- 
troversy if  the  cause  had  been  an  original  one,  the  jurisdic- 
tion cannot  now  be  questioned.  Allen  v.  Belcher^  3  Gilm. 
694  ;  Bisher  v.  Richards,  9  Ohio  St.  498. 

2.  The  objection  which  was  taken  to  the  testimony  given 
by  Mr.  Shepard  as  to  the  contents  of  the  letter  of  instruct- 
ions, said  to  have  been  received  by  him  from  his  cUent, 
seems  to  us  to  have  been  made  in  apt  time,  and  the  reasons 
assigned  therefor  sufficiently  explicit  to  advise  the  court 
that  more  specific  evidence  of  the  loss  of  the  writing  was 
demanded.  Such  evidence  the  defendant  was  entitled  to 
exact.  To  show  in  general  terms  that  a  writing  is  lost  with- 
out showing  search  or  inquiry  for  it,  has  never  been  re- 
garded as  sufficient  to  admit  secondary  evidence  of  its 
contents.  The  letter  was  not  material,  however,  except  for 
the  purpose  of  showing  the  agency  of  Mr,  Shepard  to  accept 
defendant's  oMprnment  But  the  action  is  founded  upon 
this  transaction,  and  is  an  effectual  ratification  of  ttie  agency 
which  Shepard  then  assumed.  First  Parish  in  Sutton  v. 
CoUy  3  Pick.  245  ;  Hening  v.  Polly,  8  Mass.  113 ;  Ham  v. 
Boody^  20  N.  H.  414 ;  Bank  of  Augusta  v.  Convoy,  28  Miss. 
870. 
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The  dioiUBBtaDee  that  the  action  appean  to  have  been 
intftknted  by  the  same  authority  who  assumed  to  act  for 
the  plaintiff  in  the  matter  of  the  attornment  is  not  sup- 
posed to  afford  an  exception  to  the  general  rule. 

THie  authority  of  the  attorney  not  having  been  questioned 
below  ie,  for  the  purposes  of  the  present  inquiry,  conclu- 
sively presumed.  The  ratification  of  the  act  of  Mr.  Shepard 
in  akscepting  the  aUornmeni  is  as  complete  and  effectual  as 
if  the-  action  had  been  instituted  by  another  attorney,  or  for 
tiiat  matter,  by  the  plaintiff  herself.  The  error  in  allowing 
secondary  evidence  of  the  contents  of  the  letter  seems, 
thefrefore,  to  be  immaterial. 

8.  The  general  rule  confessedly  is  that  the  tenant  cannot 
deny  his  lord's  title.  Fraud,  force,  or  mistake  of  fact,  in- 
ducing an  attornment^'  or  the  acceptance  of  a  lease  by  one 
already  in  possession,  is  conceded  to  furnish  an  exception. 
It  was  once  held,  also,  that  where  a  mere  attornment  is 
shown  to  establish  tenancy,  the  defendant  may  rebut  this 
by  showmg  that  he  received  the  premises  from  a  third 
person  for  a  term  which  is  still  unexpired.  Cornish  Vo 
aearell,  8'B.  A  C.  471. 

Recently  it  has  been  attempted  to  extend  the  exception 
to  all  cases  where  the  tenant  was  in  actual  possession  at  the 
time  of  the  attornment  or  acceptance  of  the  lease.  Tewks- 
hury  V.  Marzfoff^  33  Cal.  237  ;  Franklin  v.  Mereda^  35  id. 
666  ;  FtMer  v.  Sweet,  30  Mich.  240. 

In  such  case  it  is  plausibly  said,  the  one  has  received 
nothing,  and  the  other  has  parted  with  nothing.  There  is 
»o  consideration  for  the  attornment ;  and  it  has  no  more 
validity,  or  effect,  than  any  other  promise  made  without 
eanmderation.  The  argument  omits  from  consideration  the 
eijrcumstance,  that  every  letting,  and  every  acceptance  of 
an  attornment,  involves  an  implied,  if  not  an  express 
tuidertaking  that  the  tenant  shall  peaceably  enjoy  the  prem- 
ises as  against  the  landlord  ;  that  is  to  say,  that  proceedings 
foir  the  assertion  of  the  hostile  title  shall  not  be  instituted. 
T!\n&  undertaking  to  forbear  suit,  whether  express  or  im- 
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• 

plied,  is  as  effectual  and  sufficient  a  consideration,  for  the 
promise  to  pay  rent,  as  an  original  delivery  of  the  posaes- 
sion  would  be.  It  is  no  answer  to  say  that  the  tenant  may 
be  liable  to  one  landlord,  by  virtue  of  an  original  lease^  and 
to  another  by  virtue  of  a  subsequent  attornment ;  even  if 
the  law  be  assumed  by  the  argument,  it  is  still  no  answer. 
To  avoid  the  assertion  of  a  hostile  title,  one  may  lawfully 
contract  to  pay  for  his  own  ;  and  if  the  threatened  litiga- 
tion be  forborne,  he  is  bound  by  his  promise  ;  and  so,  the 
tenant  holding  under  a  lord,  where  title  is  unimpeachable, 
may,  if  he  will,  undertake  to  pay  rent  to  every  stranger  who 
demands  it.  Such  demand  implies  the  threat  of  litigatioa 
and  dispossession,  if  the  demand  be  refused ;  and  if  made 
in  good  faith,  and  witliout  fraud,  or  other  improper  prac- 
tice to  induce  concession,  and  if  the  tenant  yield  to  it,  with 
a  full  understanding  of  all  the  facts,  which  are  material  to 
the  question  of  his  liability,  it  is  difficult  to  see  why  he 
should  not  be  bound  by  his  promise,  even  though  he  should 
become  liable  thereby  to  pay  triple  rent  for  the  same 
premises. 

If,  in  truth,  the  adverse  claimant  have  the  paramount  right, 
and  be  entitled  to  immediate  possession,  an  attornment  to 
him,  in  good  faith,  to  avoid  the  threatened  eviction,  is  prob- 
ably a  bar  to  the  action  of  the  original  lessor  for  rent.  Moore 
V.  Ooddard,  13  Mete.  178 ;  Somers  v.  SalterSy  3  Den.  216 ; 
Merryman  v.  Bourne^  9  Wall.  592. 

If  the  hostile  title  be  not  the  superior  one,  it  is  the  ten- 
ant's  own  folly  to  yield  to  an  empty  claim,  but  if  he  does 
so,  and  thus  induces  a  forbearance  of  litigation,  it  may  be 
until  the  statute  of  limitations  has  completed  its  course,  no 
principle  can  be  invoked  which  shall  permit  him  to  recede 
from  what  he  has  solemnly  undertaken.  The  effect  of  the 
attornment  upon  the  possession  of  the  original  landlord,  if 
the  tenant  should  yield  the  premises  to  him,  it  is  not  neces- 
sary to  consider  at  this  time. 

The  court  below  has  found,  in  eflPect,  that  defendants  at. 
torned  to  the  plaintiff ;  and  notwithstanding  the  contradio- 
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tions  in  testimouy^  sufficient  appears  to  sustain  this  finding. 
The  evidence  was  given  to  bring  the  case  within  the  just 
exceptions  to  the  general  rule. 

The  defendant  was,  therefore,  estopped  to  assert  the  title 
of  the  original  lessor  Key,  or  the  demise  under  which  he 
entered.  The  conveyances  offered  on  the  part  of  the  plain- 
tiff below  were  an  ineffectual  attempt  to  show  the  title, 
which,  as  we  have  seen,  the  defendant  was  precluded  from 
denying.  The  error  in  admitting  them  was,  therefore,  im- 
material.    Judgment  is  affirmed  with  costs.  Affirmed. 

JUBxsDicnoN— QcESTioN  WmcN  Raibeo.  —  If  a  cause  Is  taken  to  the  probate  court  from 
a  Jastice  of  tbe  peace»  and  there  submitted  upon  the  merits,  a  want  of  Jurfaidlction  In  the  Jus- 
tice caiiDOt  be  ayerred  la  the  supreme  court,  If  the  cause  Is  one  of  which  the  probate  court 
ooold  have  taken  otlglnal  Jurisdiction:  amiUi  v.  DUirict  Court,  4  Colo. 237:  Behymery, Nordloht 

noDio.au. 


Smith  et  al.  v.  Mayer  et  al. 

1.  In  tbe  trial  of  a  cause  the  jury  are  to  hecer  the  teatimoof ;  an  inspection  is 

allowed  only  in  special  cases,  and  generally  only  by  the  consent  of  both 
parties. 

2.  Regularly,  when  the  burden  of  proof  lies  with  the  plaintiff,  he  should  be 

required  to  develop  his  whole  case  in  the  opening.  But  it  is  within  the 
discretion  of  the  court,  to  receive  in  rebuttal  evidence  which  in  strictness 
ought  to  have  been  produced  iu  chief. 

3.  When  goods  have  been  sold  with  a  warranty  of  quality,  and  those  de- 

livered, though  inferior  to  the  stipulation,  are  retained  by  the  vendee,  the 
latter  may  either  pay  the  price  and  have  his  action  for  the  breach  of  war- 
ranty, or  he  may  recmip  his  damages  in  the  vendor's  action  for  the  price. 

4.  The  measure  of  damages  held  in  this  case  to  be  the  difference  between 

•  the  value  which  the  articles  sold  would  have  had  in  the  market  at  the 
time  of  the  sale  and  delivery,  if  they  had  corresponded  with  the  guaranty, 
and  their  actual  value  with  the  defects. 

Error  to  Probate  Court  of  Arapahoe  County. 

This  was  an  action  of  assumpsit  commenced  in  the  pro- 
bate court  of  Arapahoe  county,  to  recover  the  price  of  a 
lot  of  furniture  sold  and  delivered.  The  declaration  con- 
sisted of  the  common  counts.  Pleas,  general  issue,  and  a 
special  plea  that  the  furniture  was  warranted  by  plaintiffs 
to  be  first-class  in  material,  quality  and  finish,  but  that 
the  same  was  not  first-class.    That   certain  bedroom  sets 
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should  be  dressing  case  suits,  by  the  terms  of  the  sale,  but 
that  they  were  furnished  to  defendants  as  bureau  suits. 
That  said  goods  were  not  finished  in  oil,  and  the  lumber  of 
which  they  were  constructed  was  not  seasoned  and  that  the 
goods,  in  consequence,  were  badly  warped  and  twisted. 

Replication  of  plaintiffs,  denying  the  averments  of  the 
special  plea.  On  the  trial,  the  witness  Owen  testified  that 
he  had  been  in  the  employ  of  the  plaintiffs  for  four  years, 
that  he  solicited  an  order  from  the  defendants  about  the 
3()tli  of  March,  1875 ;  and  sold  them  at  that  time  a  bill  of 
goods,  consisting  of  bedsteads,  chamber  sets,  and  center 
table.  The  amount  of  the  sale  was  $1,546.66.  It  was  un- 
derstood that ''the  furniture  should  be  equal  to  other 
factories,  first-class  work." 

Upon  his  cross-examination,  the  witness  Owen  was  aske4 
the  following  question,  which  was  objected  to  by  the  plain- 
tiffs: 

Question — At  the  time  you  sold  these  goods  to  the  de- 
fendants, did  they  not  tell  you  they  had  ordered  goods 
from  another  factory ;  and  did  you  not  tell  them  that  if 
they  would  countermand  their  order  you  would  sell  them 
the  same  kind  of  goods  at  lower  figures  ? 

Objection  sustained  and  exception. 

The  delivery  of  the  goods  to  the  defendants  having  been 
shown,  the  plaintiffs  rested. 

The  defendant  gave  in  evidence  the  following  guaranty : 

''Denver,  Col.,  MarcJi  31,  1875. 
I,  agent  for  P.  Mayer  &  Co.,  guarantee  to  Smith  &  Doll 
that  the  furniture  I  send  to  them  shall  be  all  first-class 
lumber,  well  seasoned,  and  goods  well  finished  with  oil 

finish. 

"E.  L.  Owen,  Agevdr 

The  defendants  proved  that  they  ordered  the  goods  upon 
the  foregoing  statement.  This  was  followed  by  testimony 
going  to  show  that  the  goods  did  not  correspond  with  the 
warranty,  and  were  defective  as  alleged  in  the  special  pleii 
of  the  defendants.    In  rebuttal  the  plaintiff  introduced  sev- 
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end  depofiittons  of  witnesses  and  experts^  who  had  exam- 
ined the  goods  in  qnestkui)  who  deposed  as  to  the  quality 
of  the  goods,  of  their  being  properly  finished,  atA  in  com* 
pliance  with  the  lequirements  of  the  guaranty;  besides  a 
•namber  of  letters  which  had  passed  between  the  parties  to 
the  action,  concerning  the  matters  in  controversy,  to  all 
which  olgectioBS  were  made  and  exceptions  reserved  by 
the  defendants.  The  defendants  also  offered  to  exhibit 
samples  of  the  goods  to  the  jury,  to  which  the  plaintiffs  ob- 
jected, the  objection  was  sustained  and  the  defendants  ex- 
Mpted. 

Among  other  instructions  to  the  jury,  the  court  of  its 
own  motion  gave  the  following,  upon  which  error  is  as- 
signed: 

"The  jury  are  instructed  that  the  true  measure  of  dam- 
ages (if  you  find  such  damage)  ie  the  difierence  between  the 
value  which  the  furniture  sold  would  have  had  at  the  time 
of  the  sale  and  delivery  in  Denver,  if  it  had  been  such  as 
corresponded  with  the  guaranty,  and  its  actual  value,  with 
the  defects  shown  in  the  quality,  kind  of  material,  and  fin- 
ish of  the  furniture,  if  you  find  such  defects,  and  the  sum 
when  so  found  by  you  (If  you  shall  find  any),  yon  shall 
deduct  from  the  contract  price,  in  making  up  your  ver- 
dict.'^ 

The  jury  returned  a  verdict  against  the  defendants  for 
$1,814.66.  A  motion  for  a  new  trial  having  been  overruled, 
Judgment  was  entered  on  the  verdict,  and  the  cause  was 
brought  into  this  court  on  writ  of  error. 

Messrs.  Thomas  &  Hbkeford,  and  Messrs.  Sym£s  & 
DscK£B,  for  plaintiffs  in  error. 

Messrs.  Hughes  &  Welborn,  and  Mr.  Sam  P.  Rose,  for 
defendants  in  error. 

Wells,  J.  1.  The  question  propounded  to  the  witness 
Owen,  upon  his  first  cross-examination,  was  properly  ex- 
cluded. 

Vol.  m  — 27 
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It  related  to  matter  entirely  foreign  to  tiie  isBUS)  and 
which,  so  far  as  appears,  could  in  no  way  affect  the  credit 
of  the  wiMtess,  or  the.  measure  of  damages. 

2.  The  refusal  of  the  court  to  permit  the  jury  to  inspect 
the  samples  of  furniture  produced  by  the  defendant  was 
also  entirely  proper.  The  jury  are  to  TieaT.  the  testimony. 
An  inspection  is  allowed  only  in  special  cases,  and  gener- 
ally only  by  consent  of  both  parties.  The  present  case  ts 
within  the  rule  and  not  within  any  exception. 

8.  If  it  be  conceded  that  upon  the  issue  touching  the 
quality  of  the  goods,  the  burden  of  proof  lay  with  the 
plaintiffs,  it  would  seem,  that  regularly  they  should  have 
put  in  their  evidence  to  this  in  the  opening.  1  Greenleaf  s 
Ev.,  §  74  ;  Rees  v.  Smith,  2  Stark.  30  ;  Ford  v.  Mies,  1  Hill, 
200 ;  Hastings  v.  Palmer,  20  Wend.  226. 

But  it  is  always  within  the  discretion  of  the  court  to  re- 
ceive in  rebuttal,  evidence  which  in  strictness  ought  to  have 
been  produced  in  chief.  PMladeVphia,  etc,  Jiailroad  Co. 
v.  StimpsoUy  14  Pet.  448 ;  Kansas  Pacific  Railroad  Co.  v> 
Miller,  2  Col.  442. 

Where,  as  in  the  present  case,  nothing  appears  to  show 
that  the  objecting  party  was  surprised  or  prejudiced  by  the 
course  pursued,  error  cannot  be  assigned.. 

4.  Where  goods  have  been  sold  with  a  warranty  of 
quality,  and  those  delivered,  though  inferior  to  the  stipula- 
tion, are  retained  by  the  vendee,  the  latter  may  either  pay 
the  price,  and  have  his  action  for  the  breach  of  the  war- 
ranty, or  he  may  await  the  vendor's  action  for  the  price, 
and  recoup  his  damages.  All  questions  whether  conse- 
quential damages  may  be  the  subject -of  recoupment  being 
put  aside,  it  is  manifest  that  the  same  rale  must  measure 
the  allowance  to  the  vendee,  whether  he  be  plaintiff  or«  de- 
fendant. ,   - 

The  instructions  given  by  the  court,  of  its  own  motion, 
follow  the  rule,  which  is  almost  uniformly  prescribed  by 
auth-ority  at  this  day.  Sedgw.  Dam.  286*-291*;  Benj; 
on  Sales,  §  903,  n.d. 
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It  does  not)  as  supposed  by  counsel,  make  the  agreed 
price  the  measure  of  the  value  of  the  thing  contracted  for  ; 
nor  as  applied  to  the  present  case,  does  it  at  all  differ  in 
result  from  what  I  should  think  the  more  logical  and  nat- 
ural formula  contained  in  the  instructions  given  on  the 
prayer  of  the  defendants. 

Whether  in  a  conceivable  case,  e.  g,^  where  the  value  of 
the  thing  contracted  for  at  tlie  time  when  delivery  should 
have  been  made  falls  below  the  agreed  price,  justice  does 
Bot  require  a  modification  of  thq  rule  as  generally  asserted, 
may  weU  be  questioned  v  in  the  case  supposed,  strict  ad- 
herence to  rule  as  given  in  the  books,  or  that  prescribed  in- 
the  instructions  given  oi^  the  part  of  the  defendants  in  tlie 
present  case,  will  exact  of  the  vendee  (while  deprived  of  the 
thing  contracted  for)  more  than  the  value  of  what  be  has 
received,  as  is  susceptible  of  demonstration;  in  other  words, 
the  rule  affords  the  veqdor  the  benefit  of  the  contract  wliich 
he  has  broken.  The  question  does  not,  however,  arise 
upon  the  presei\t  record.  As  to  the.  other  points  which  are 
complained  of  in  the  charge  of  the  court,  no  error  is  ap- 
parent, for.  whether  right  or  wropg,  it  is  inconceivable  that 
they  cant  have  misled  the  jury. 

6.  The  allowance  to  be  made  to  the  defendant  for  the 
breach  of .  the  warranty  was  dependent  upon  the  credit  to 
be  accorded  to  the  several  witnesses ;  ajid  we  do  not  feel 
called  upon  to  review  the  verdict  in  that  respect. 

No  error  appearing  in  the  record,  the  judgment  will  be 
affirmed,  with  costs.  Affirmed. 

ADMI89ION  IN  KkbuttaI'  Pf  I^VTDENCE,  whlch  ougJit  to  tuive  b«en  produced  in  chief,  is 
in  Uie  dlscreiton  of  iht  court:  Bufektnghmn  y,  Ifarrit,  10  (k>lo.  40S. 


Packard  v.  Kino. 


The  jojiBdiction  of  courts  of  equity  in  matters  of  partition  is  undoubted, 
^  and  the  statute  (R.  S.,  p.  493,  §15)  provides  for  its  exercifw^  according  to 

the  usual  practice  of  such  courts.  It  is  not  necessary,  thcr«foro,  that  tli« 
•   bUl  should  be  uiider  oath;  verification  being  required  only  in  proceedings 

under  the  utatate. 
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3.  In  matters  of  partition,  a  court  of  equttj.  wiil  not  only;  deoMo  tlifr  ^v^ioo 
oftho  estate,  but  will  adjudioate  other  rights  and  •qjiitiea  growiog^i^j^- 
mediately  out  of  the  common  tenancy,  and  adjust  its  decree  to  the  full 
exigency  of  the  case. 

8.  When  there  is  no  equity  of  redemption  from  sales  under  a  decree,  the  time 
in  which  payment  is  to  be  made  should  be  controU^  in  a  degi>6e- byt%» 
amount  to  be  paid,  and  the  decree  should  not  Umiti  tfte  time  to*  }iM».tiiii 
ninety  days,  the  Iife4ime  of  an  ez«<}Utioii,  at  law. 

Appeal  from  District  Court  of  Jefferson  County., 

The  bill,  which  was  filed  in  this  suit  on  the  Mh  day  o< 
November,  1872,  alleges  that  Vevy  Ann'Kiii|^,  the  app^lfoe 
and  complainant  in  the  court  below,  in  the*  month  of  Janu*- 
ary,  1870,  jointly  with  George  F.  Packard,  tl^e  atppettant, 
purchased  and  i*eoeived  a  conveyance  of  Clemency*  M.  Mb- 
Hvoy  and  Dennis  D.  Mcllvoy,  certain  lands  situate  li>  Jerf"- 
ferson  county,  Colorado.  That  they  w^fre-  to  pay  |6,000 
for  the  land,  and  that  at  the  ttme  off  the  purohase  the 
complainant  paid  $2,600,  and  that  the  compteinaue  and! 
Packard  on  the  duy  fbllowing  exeiented  ahd  d!ellVe*re4  to 
Mcllvoy  a  mortgage  on+he  land  puTcheised,  to  secni^e*  Wie 
balance  of  the  purchase-money  with  interest,  which  was  to 
be  paid  by  January  Ist,  1871.  That  on  or  about  thdlst 
day  of  February,  1871,  complainant  paid  to  Mcllvoy  on 
the  mortgage,  the  sum  of  $750,  making  m  all  the  sum  of 
$3,260;  that  Packard  had  not  paid  any  part  of  the  purchase- 
money,  and  that  there  remained  due  to  McllVoy,  inoluding* 
interest,  about  $3,000 ;  that  the  interest  of  complainant 
in  the  estate  was  liable  for  this  balance  of  the  puitslias^ 
money,  together  with  interest  due  thereon ;  tliat  since  the 
purchase,  Packard  had  enjoyed  the  use  and  occupation 
and  rents  and  profits  in  a  much  larger  degi*ee  than  the 
complainant;  and  that  upon  an  accounting,  Packard  would 
be  found  to  be  indebted  to  complainant  in  the  sum  of  $1,000 
as  her  share  of  the  rents  and  profits,  etc.  The  bitt  prays 
for  an  accounting  as  to  the  amounts  stated  to  be  due  the 
complainant  and  to  Mcllvoy;  and  for  partition  of  the 
premises,  and  that  in  default  of  payment  by  Pankaiid  of 
the  amount  that  should  be  found    due,  that  his  interest 
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be  Bold.  After  answer  the  cause  was  referred  to  the  master  to 
take  proof.  At  the.final  hearing,  a  decree  of  partition  was 
entered  and  also  that  Packard  pay  to  the  complainant, 
within  sixty  days  from  the  adjournment  of  the  court,  the 
sum  of  $1,103  -^  with  interest  and  certain  costs,  and  in  de- 
fault, that  the  master  should  proceed  to  sell  as  at  sheriif 's 
sale  on  execution,  the  portion  of  land  set  apart  to  Packard 
and  out  of  the  proceeds  to  pay  costs,  the  amount  decreed  to 
be  paid  complainant,  rendering  the  surplus  to  Packard,  and 
execute  a  conveyance  to  the  purchaser,  etc.  Prom  this  de- 
cree Packard  appealed  to  this  court- 
Messrs.  Browke  &  Putnam,  for  appellant. 
Mr.  John  W.  Blackburn,  for  appellee. 

Elbbrt,  J.  This  was  a  bill  in  chancery  filed  by  the  ap- 
pellee against  the  appellant,  for  the  partition  of  a  common 
estate,  and  other  relief  in  respect  of  matters  growing  out  of 
the  common  tenancy.  The  jurisdiction  of  conrts  of  equity 
in  matters  of  partition  is  undoubted,  and  section  15  of  the 
Partition  Act,  R.  S.  493,  expressly  provides  for  its  exercise 
according  to  the  usual  practice  of  such  courts. 

It  was  not,  therefore,  necessary,  as  is  claimed  by  tlie  ap- 
pellant, that  the  bill  should  be  under  oath.  Section  2  of 
said  act,  requiring  the  petition  to  be  verified,  is  applicable 
only  to  proceedings  under  the  statute. 

The  bill,  we  think,  sufficiently  sets  forth  the  interest,  of 
the  complainant  in  the  property  sought  to  the  partitioned.  It 
alleges  the  joint  purchase  of  the  estate  by  the  complainant 
and  the  defendant  Packard,  and  a  conveyance  to  them,  and 
under  these  allegations,  the  complainant,  had  not  defend- 
ants' answer  rendered  it  unnecessary,  could  have  introduced 
the  usual  evidences  of  title.  It  is  claimed,  however,  that 
the  bill  prays  for  relief  in  respect  to  matters  cognizable 
only  in  a  court  of  law.  It  is  a  maxim  of  equity  jurispru- 
dence that  **  where  a  court  of  equity  has  jurisdiction  of  a 
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cause  for  any  purpose  it  will  retain  it  generally  until  com- 
plete justice  is  done."  Story's  Eq.  Jur.,  §§  74-76,  and 
cases  cited.  In  matters  of  partition  it  will  not  only  decree 
the  division  of  the  estate,  but  will  adjudicate  otlieir  rights 
and  equities  of  the  parties  growing  immediately  out  of  the 
common  tenancy,  and  adjust  its  decree  to  the  full  exigency 
of  the  case.  If  rents  or  profits  have  been  enjoyed  by  one 
tenant  in  excess  or  exclusion  of  the  co-tenant,  it  will  direct 
an  account,  and  decree  payment.  Story's  Eq.  Jur.,  §  666  ; 
Larimer  v.  Lorimer^  5  Mad.  363 ;  Dennis  v.  Mahoriey^  65 
111.  406.  If  one  tenant  has  made  valuable  improvements  on 
the  common  estate,  they  will  be  set  apart  to  him  or  contri- 
bution will  be  decreed.  Story's  Eq.  Jur.,  supra;  Lon- 
valle  V.  Menardj  1  Gill,  40  ;  Dean  v.  O'Meara,  47  111.  120 ; 
Kurtz  V.  Hehner^  66  id.  620.  So  also  if  one  tenant  has 
paid  an  incumbrance  upon  the  estate.  Titsworth  v.  Stovt^ 
49  111.  80.  In  the  case  Warfieldy,  Banks  et  al.^  11  Gill 
&  J.  98,  one  of  the  defendants  had  made  advances  in  ex- 
cess of  his  proportion  of  the  purchase- money,  and  the 
amount  was  decreed  him. 

In  the  case  at  bar  the  complainant  paid  her  half  of  the 
purchase-money  at  the  date  of  the  purchase.  The  other 
half,  which  the  defendant  Packard  was  to  pay,  was  secured 
on  the  common  estate,  by  the  joint  note  and  mortgage  of 
the  complainant  and  defendant. 

Subsequently  the  complainant  made  a. payment  on  the 
note  and  mortgage  of  $760,  and  whether  it  be  considered  as 
a  part  payment  of  an  incumbrance  or  as  a  payment  in  ex- 
cess of  her  proportion  of  tha  purchase-money,  or  both,  it  is 
equally  within  the  principle  of  the  cases  cited. 

Whatever  may  haye  been  the  complainant's  remedy  at 
law  respecting  this  advance,  the  court  having  jurisdiction  of 
the  partition  was  authorized  to  do  complete  justice  between 
the  parties  by  decreeing  the  payment  of  this  advance,  and 
in  default  thereof,  sale  of  the  lands  partitioned  to  the  de- 
fendant to  satisfy  the  same. 

Nor  can  the  objection  that  this  relief  was  not  spe.cifically 
prayed  for  prevail.     The  advance  was  alleged  in  the  bill, 
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an  account  was  prayed,  and  having  been  taken,  the  amount 
found  due  was  properly  decreed  under  the  prayer  for 
general  relief.     Story's  Eq.  Jur.,  §  40,  41,  42. 

The  objection  that  there  was  no  redemption  allowed  by 
the  decree,  we  would  be  disposed  to  consider  favorably,  if 
there  was  any  thing  in  the  law  to  support  it.  Why  there 
sho'uld  not  be  a  right  of  redemption  provided  in  the  case 
of  sales  under  a  decree,  as  in  the  case  of  sales  under  a 
judgment,  it  is  difficult  to  see  ;  but  our  statute  provides 
for  redemption  only  where  real  estate  is  sold  under  a  de- 
cree of  foreclosure.  In  other  cases  the  right  does  not  exist. 
Farnsworth  v.  Strosser^  12  111.  482 ;  West  v.  Fleming ,  18 
id.  248. 

It  has  been  held  that  where  there  is  no  equity  of  redemp- 
tion, that  the  time  in  which  payment  is  to  be  made  should 
be  controlled  in  a  degree  by  the  amount  to  be  paid,  and 
that  in  no  case  should  the  time  limited  by  the  decree  be 
less  than  ninety  days,  the  Kfe-time  of  an  execution  at  law. 
Kinseyv.  ThomcbS^  28  111.  602;  Lush  v.  Architectural,  etc,  24 
id.  663.  This  rule  follows  the  analogies  of  the  law,  and  we 
think  it  demanded  by  plain  consideration  of  equity  and 
justice.  We  will,  therefore,  direct  the  modification  of  the 
decree  in  this  particular. 

Subsequent  to  the  decree  there  appears  an  entry,  in 
some  respects  resembling  a  judgment  at  law,  for  the  amount 
before  decreed  the  complainant.  This  entry  is  irregular 
and  will  be  vacated. 

Subject  to  the  foregoing  modifications,  the  decree  of  the 
court  below  is  affirmed.  The  appellant  will  be  allowed 
costs  in  this  court. 

Affirmed, 

RxDsicpTioK,  TivB  FOR.  —  Where  there  Is  no  equity  of  redemption  from  sales  under  a 
decree,  the  time  In  which  payment  is  to  be  made  is  to  be  controlled  In  a  degree  by  the  amount 
to  be  paid,  and  the  time  should  not  be  limited  to  less  than  ninety  days,  the  lifetime  of  an  exd» 
cution:  Nipple  v.  Sconmomd,  4  Colo.  220;  Denver  B.dtM,Co,  v.  McAHUUVt  6  Colo.  266. 
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City  op  Denver  v.  Lobenstein  et  al. 

1.  If  the  plaintiff,  in  a  bill  in  equity,  replies  to  a  plea  of  res  cidJudiecUa,  he 
thereby  admits  the  sulliciency  of  the  plea,  If  true,  and  if  upon  the  hear- 
ing, the  plea,  going  to  the  whole  bill,  is  sustained,  the  bill  must  be  dis- 
missed. % 

3.  When  a  right  has  been  judicially  determined  by  a  court  of  competent 
jurisdiction,  the  decree  thereon,  unless  reversed,  is  conclusive  upon  the 
parties,  and  those  in  privity  with  them  in  law,  or  estate.  This  doctrine 
applies  to  decrees  granting  or  denying  injunctive  relief,  and  is  founded 
upon  the  maxim :  Interest  rei  pMiccB  ut  sU  finis  Utium. 

EfrroT  to  District  Court  of  Arapahoe  County. 

On  the  14th  of  May,  1875,  Lobenstein  and  others,  the 
defendants  in  error,  filed  a  bill  in  the  probate  court  of 
Arapahoe  county  to  restrain  the  city  of  Denver,  plaintiff 
in  error,  from  taking  forcible  possession  of  a  certain  lot  of 
ground  then  owned  and  occupied  by  the  defendants,  but 
claimed  by  the  city  as  a  street.  To  this  bill  the  plaintiff 
demurred,  the  demurrer  was  sustained  ;  subsequently  on 
the  19th  day  of  June,  1875,  the  defendants  dismissed  their 
bill. 

On  the  21st  day  of  June,  1875,  the  mayor  and  cer- 
tain of  the  aldermen  of  the  city  of  Denver  threatened 
unequivocally  to  take  forcible  possession  of  the  same  ground, 
and  to  use  violence  in  so  doing,  if  necessary,  to  tear  down 
the  defendants'  improvements  and  to  convert  the  ground 
into  a  public  thoroughfare.  Oh  the  22d  day  of  June, 
1875,  the  defendants  filed  their  bill  in  the  district 
court  of  Arapahoe  county  to  enjoin  the  plaintiff,  its  officers, 
servants,  and  agents,  carrying  these  threats  into  execution. 
To  this  bill  the  plaintiff  demurred,  and  filed  a  motion  to 
dissolve.  Upon  argument  the  motion  and  demurrer  were 
overruled,  and  the  plaintiff  required  to  answer  the  bill. 
Under  the  rule  the  plaintiff  filed  a  plea  of  res  adjudicata^ 
setting  up  the  decree  of  dismissal  rendered  in  the  probate 
ooort  on  the  19th  day  of  June,   1876,  as  a  bar.     Issue 
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was  joined  upon  the  plea  and  the  case  set  down  for  hear- 
ing. Upon  the  hearing  a  decree  was  rendered  ii^  favor  of 
the  defendants  in  error  in  accordance  with  the  prayer  of 
the  bill.  To  reverse  this  decree  the  plaintiffs  have  sued  out 
this  writ  of  error. 

In  this  court,  the  defendants  in  error  submitted  that  the 
plaintiff  in  error  relied  solely  on  the  plea  of  res  acijudihtUa^ 
under  the  impression  that  the  evidence  in  the  record  would 
support  its  plea,  and  also  urged  that : 

**In  equity  as  well  as  at  law  the  proof  must  support  the 
allegation.  The  plaintiff  in  error  took  upon  itself  the  bur- 
den of  showing,  first,  identity  of  the  thing  sued  for ;  second, 
identity  of  the  cause  of  action  ;  third,  identity  of  persons 
and  parties ;  fourth,  identity  of  the  quality  of  the  persons. 
These  four  conditions  are  concurrent  The  plea,  without 
showing  them,  would  have  been  feulty.  The  plea  was  suf- 
ficient. It  then  became  absolutely  imperative  to  prove  the 
existence  of  these  four  concurrent  conditions,  and  failing  in 
any  one  of  them  the  defense  must  necessarily  fall. 

The  plaintiff  in  error  failed  to  show  the  existence  of 
the  second  condition,  to  wit :  '  Identity  of  the  cause  of 
action.' 

The  decree  set  up  in  the  plaintiff's  plea  was  rendered 
upon  a  statement  of  facts  alleged  to  have  existed  anterior 
to  the  14th  day  of  May,  1875.  The  facts  upon  which 
this  bill  is  based  did  not  arise  until  the  21st  day  of 
June,  1875,  consequently  the  cause  of  action  could  not  have 
been  identical  with  that  of  the  14th  of  May  previous. 

The  plaintiff  in  error  undertook  by  its  plea  to  make  tiie 
decree  rendered  on  June  19th  operate  as  an  estoppel  to  the 
maintenance  of  the  action  instituted  June  22d,  and  which 
was  based  upon  a  different  state  of  facts.  A  decree  to  oper- 
ate as  an  estoppel  must  have  been  confined  to  matters  in 
issue  and  decided.  When  the  decree  was  rendered,  that  of 
which  the  defendants  in  error  complain  did  not  exist,  and 
an  estoppel  cannot  be  created  by  mere  argument  or  infer- 
ence.   While  the  facts  in  both  cases  may  have  been  similar. 

Vol.  m— 98 
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they  were  not  the  same.  *  The  best  and  most  invariable  test 
ag  to  whether  a  former  judgment  is  a  bar  is  to  inquire 
whether  the  same  evidence  will  sustain  both  the  present  and 
the  former  action.' " 

Mr.  Chas.  S.  Thomas,  for  plaintiff  in  error. 

Mr.  E.  P.  Harmon,  and  Messrs.  Prance  &  Rogers,  for 
defendant  in  error. 

Thatcher,  C.  J.  This  is  a  bill  for  an  injunction  to  re- 
strain the  city  of  Denver  from  entering  upon,  taking  pos- 
session, grading  and  converting  into  a  public  street  in  the 
city  of  Denver,  lot  number  twelve,  in  the  printing-house 
block,  which  said  lot  is  alleged  to  be  the  property  of  the 
complainants  in  the  court  below,  being  defendants  in  error 
in  this  court.  To  this  bill  the  defendants  interposed  a 
general  demurrer,  which  was  overruled,  when,  by  leave 
of  court,  they  filed  the  plea  of  res  judicata^  u])on  wliich 
the  complainants  then  joined  issue.  Upon  the  hearing 
the  court  rendered  a  decree  in  favor  of  tlie  complainants 
in  accordance  with  the  prayer  of  their  bill.  Under  its 
plea,  the  city  offered  in  evidence  the  record  in  a  cause 
determined  in  the  probate  court  of  Arapahoe  county, 
wherein  the  parties,  complainants  and  defendant,  were 
the  same  as  in  this  suit,  and  wherein  the  complainants 
by  their  bill  made  substantially  the  same  allegations, 
and  prayed  for  the  same  relief,  concerning  the  same 
premises. 

To  the  former  bill,  the  city  demurred  generally  and 
specially,  and  moved  the  court  to  dissolve  the  preliminary 
injunction  that  had  issued  in  the  cause.  The  demurrer  was 
sustained  and  the  motion  to  dissolve  allowed.  Therefore 
the  court,  on  complainant's  motion,  dismissed  the  bill  at  their 
costs. 

Under  the  state  of  the  pleadings  in  this  suit  the  question, 
whether  the  dismissal  of  a  bill  unqualified  by  such  words 
as  ^'without  prejudice"  or  the  like,  following  upon  the 
allowance  of  general  and  special  demurrer,  is  a  bar  to  a 
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future  action,  cannot  arise.  The  court  is  precluded  from 
this  inquiry.  The  plea  of  res  judicaia  was  not  set  down 
for  argnmenty  for  the  purpose  of  determining  its  sufficiency. 
The  complainants  filed  a  replication  to  the  plea,  and  thereby 
admitted  its  sufficiency  if  true. 

If  the  plaintift  reply  to  the  plea,  he  thereby  makes  as  fall 
an  admission  of  its  validity  as  if  it  had  been  allowed  upon 
argument;  so  that  if  the  defendant,  at  the  hearing,  proves 
his  plea  to  be  true,  the  bill  must  be  dismissed."  1  Daniels' 
Oh. PI.  andPr.  695 ;  Story's  Eq.  PI.,  §  697 ;  Mitford  &  Tay- 
lor's  PI.  and  Pr.  in  Bq.  390 ;  Dows  v.  McMichael^  6  Paige, 
139;  Hughes  v.  Blake,  6  Wheat.  472. 

As  the  plea  of  res  judicaia  goes  to  the  whole  bill,  our 
inquiry  necessarily  is  directed  alone  to  the  consideration  of 
its  verity. 

Was  the  subject-matter  of  this  bill  adjudicated  in  a  former 
suit,  by  a  court  of  competent  jurisdiction,  between  the  same 
parties  or  their  privies  ?  To  this  extent  alone  under  the 
pleadings  are  we  at  liberty  to  inquire.  The  parties  are 
identical.  The  jurisdiction  of  the  probate  court  in  the  for- 
mer bill  is  not  drawn  in  question.  In  each  bill  the  com- 
plainants assert  the  same  title  to  the  premises  as  to  which 
injunctive  relief  is  prayed.  The  acts  which  the  complain- 
ants seek  to  restrain  are  the  same  in  both  duits.  By  the 
same  right,  to  wit :  certain  proceedings  of  tlie  city  council 
held  on  the  10th  day  of  May,  A.  D.  187.'),  anterior  to  the 
filing  of  the  former  bill,  the  city  authorities  claimed  to  art 
in  converting  the  lot  into  a  street,  as  appears  from  the  com- 
plainants' own  evidence.  But  it  is  contended  that  after  the 
dismissal  of  the  former  bill,  new  threats  similar  to  those 
before  were  made  by  the  city  to  do  the  very  act  which  the 
probate  court  had  refused  to  enjoin  it  from  doing  ;  that  these 
renewed  threats  constitute  a  diflerent  cause  of  action,  and 
that  therefore  the  doctrine  of  estoppel  does  not  apply.  In 
other  words,  the  complainants  assert  in  effect,  that  if  A  files 
a  bill  for  an  injunction  against  B  to  restrain  him  from  cut- 
ting grass  or  committing  any  other  trespass  upon  the  prem- 
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ises  of  A,  and  it  is  determined  by  snch  court  at  the  hearing 
that  A  is  not  entitled  to  such  relief,  A  is  not  estopped  thereby 
from  filing  another  bill  at  once  for  the  same  purpose, 
against  the  same  party,  if  B  still  insists  upon  doing  the  act 
which  the  court  refused  to  enjoin. 

If  this  doctrine  be  sound,  the  stability  of  all  decrees 
granting  or  denying  injunctive  relief  is  practically  at  an 
end.  Litigation  upon  adjudicated  points  in  such  cases, 
between  the  same  parties,  may  never  cease. 

The  moment  the  right  of  a  litigant  to  do,  or  not  to  do,  a 
particular  thing  is  judicially  decided,  he  is  at  liberty  to 
bring  a  new  suit  for  the  purpose  of  re-detennining  the 
same  right  between  the  same  parties.  The  principle  of  the 
maxim  upon  which  the  doctrine  of  estoppel  by  judgment 
or  decree  is  founded,  viz. :  interest  reipublicce  ut  sit  finis 
litium  is  at  variance  with  the  theory  of  the  complainants 
so  ingeniously  presented.  The  renewal  of  the  threats  to 
invade  the  same  right  of  the  complainants  does  not  in  any 
legal  sense  afford  a  distinct  or  different  ground  of  action. 

It  is  held  to  be  a  ''principle  lying  at  the  foundation  of  all 
well-conducted  jurisprudence,  that  when  a  rigM  or  a  fact 
has  been  judicially  determined  by  a  court  of  competent 
jurisdiction,  the  judgment  thereon,  so  long  as  it  remains 
unreversed,  shall  be  conclusive  upon  the  parties,  and  those 
in  privity  with  th6m  in  law  or  estate."  Sfanoyer  v.  Wood- 
Incry,  7  Gray,  602. 

Both  bills  present  the  same  issue  involving  the  same  in- 
quiry, viz.  :  the  right  of  the  complainants  to  enjoin  the  city 
from  occupying  and  using  a  certain  lot  for  street  purposes. 
The  right  or  title  of  the  complainants  to  the  relief  sought 
being  the  issue  determined  by  the  allowance  of  the  demurrer 
to  the  former  bill,  cannot  be  re-litigated  by  bringing  another 
bill.    The  decree  must  be  reversed  and  bill  dismissed. 

Jieversed. 

Jddomknt.  Who  boukd  bt.— Whdreaiifffit  Iim  tie*n  Jndldally aetennlned  by* court 
of  competent  Jurlsdlrtlon,  the  decree,  unless  reveraed,  fa  conclusive  upon  parties  and  tneir 
privies:  £ree»e  v.  Haley,  11  Colo.  3G7. 
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PiiiLEY  D.  Cody. 

Upon  suing  oat  a  writ  of  error  from  this  court,  a  non-resident  of  the  State 
tdaift  give  necoiity  for  costs,  as  required  %y  the  statute.  Nor  can  the  filing 
•fia.beiid  lor  a  MUp$nidea§  acxxHapUsh 'thttt  "parpose,  or  in  any  sense  waire 
tho  .upcefiBUj'Of  fling  security  .foi<  oosts. 

JError  to  District  Court  qf  Oilpin  County. 

Messrs.  Sayr:e,  Wkight  &  Butleh,  for  plaintiff  in  error. 

Messrs-  H.  M.  Telleb  &  W.  Teller,  for  defendant  in 
error. 

'Thatchar,  C.  J.  The  defendant  in  error  moves  the  court 
to  dismiss  iihe  wrtt  en  the  ground  that  no  bond  for  costs 
lias  been  filed  as  required  by  section  1,  chapter  XIX  of  the 
BeviseA  Statutes. 

The  motion  is  supported  by  un  affidavit  setting  up  that 
tlte  plaintiff  in  error  was  a  non-resident  when  the  writ  was 
sued  ottt.  This  is  not  sought  to  be  controverted  by  counter 
idBdavlte. 

The  statute  declares  ill  mandatory  terms  that  if  any  action 
sha^  be 'Commenced  without  filing  a  cost  bond,  the  court 
on  motion  shall  dismiss  the  same.  The  language  is  une- 
quivocal, and  leaves  nothing  to  the  discretion  of  tlie  court. 
Western  Union  Telegraph  Ca.  v.  Graham^  1  Col.  188; 
TaZpey  v.  Doane  et  al.^  2  id.  299 ;  W/ute  v.  Wilson^  5 
Gil.  20.  But  it  is  contended,  that  as  a  bond  for  a  super- 
sedeas vrtLB  iiled  simultaneously  with  the  suing  out  of  tlu^ 
writ,  no  cost  bond  was  necessary  ;  that  the  supersedeas 
bond  served  the  same  purpose  as  the  cost  bond.  Is  this 
trael 

A  bond  (or  a  supersedeas  is  conditioned  *'for  the  pay- 
ment of  the  judgmenjt,  co^ta,  interests  and  damages,  in  case 
Judgment  shall  be  affirmed,  and  also  for  the  due  prosecu- 
tion of  the  writ  of  wror.''  The  cost  bond  obligates  the 
siureties  "  to  pay,  or  caase  to  be  paid,  all  costs  which  may 
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accrue  in  this  action,  either  to  the  opposite  party,  or  to  any 
of  the  officers  of  this  court,  pursiaant'to  law." 

The  provisions  of  the  two  bonds  are  essentially  diflferent. 
The  supersedeas  bond  is  limited  in  its  operation..  Unless 
the  judgment  of  the  lower  court  be  affirmed,  there  can  be 
no  breach  of  the  condition,  and  consequently  no  recovery 
of  costs.  It  is  intended  for  the  protection  of  the  defendant 
in  error.  In  any  event,  whether  the  judgment  of  the  lower 
court  be  affirmed  or  reversed,  each  party  is  liable  to  Jiie 
officers  of  this  court  for  his  own  costs.  The  payment  of 
all  costs  occasioned  by  the  plaintiflf  in  error  without  regard 
to  the  ultimate  judgment  of  the  court  is  secured  by, the 
cost  bond.  The  officers  of  the  court  are  protected.  If  there 
were  no  cost  bond  ;  if  the  officers  oif  the  court  had  to,  ii>ly 
upon  the  supersedeas  bond  for  the  cc|sts  made  by  the  plain- 
tiff in  error,  then  in  the  absence  of  a  judgment,  agali^ 
him  for  costs,  his  security  would  not  be  liable  for  a^jiy. 

The  purpose  of  the  statute  requiring  a  cost  boqd  is  evi- 
dent. The  filing  of  a  bond  for  a  supersedeas  dws  ■pot,,aa 
we  have  shown,  accomplish  that  purpose,  nor  in  any  sense, 
waive  the  necessity  of  filing  a  cost  bond.  We  are  ail<)Jt 
opinion  that  the  motion  to  dismiss  must  prevail.  The^  Mfrit 
will  be  dismissed.  Dismisi^, 

Writ  of  Error  is  Couusscvmkst  of  New  Suit:  WlUougktfy  ▼•  Georo^  <  Colo.  22; 
Oommr  v.  Comwr,  4  Colo.  75.  :    ^ 

Skcurity  i-or  Costs  must  be  given  by  n  on -resident  on  suing  out.w^t  of  erron  Bdgar  O, 
*Aif.  Cto.  V.  2\Byior,  lOColO.  Ii2.  . 


Board     of    County     CoMMissroKKns    of    Las    Animas 
County' V.  Bond  et  al.  . 

1.  upon  suggeation  of  dimiQUtion  of  tl^e  record,  th^  makuriality  oi.the.aUdur^ 

defect  will  not  in  general  b6  inquired  into.  .  ..v 

2.  A  writ  of  certioraH  was  allowed  to  go  when  the  transcript  of  record  o^iitted 

to  allow  that  a  writ  of  attachment  had  indorsed  hereon  the  interrogato- 
ries propounded  to  the  plaintiff  in  error  as  garnishee,  and  the  aiisifdr 
thereto.  •         ' 

Error  to  County  Qqurt  of  Las.  Animas  Coujity. 

The  defendants  in  error  Sued  an*  Uttachtnent  but  of  the 
probate  court  of:  Las  Animas,  on  the  lOtli  dtty  of  July  iDist^ 
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nnder  which  the  now  plaintiffs  in  error  were  summoned  and 
charged,  as  garnishees.'  To  reverse  this  judgment  they  prose- 
cute this  writ  of  error. 

Mr.  Archibald,  for  defendant  in  error,  suggested  dimi- 
nution of  the  record  in  two  points :  That  the  transcript  re- 
turned i^etofore  omits  to  show,  as  the  fact  is,  that  the 
interrogatories,  exhibited  to  the  now  plaintiff  in  error,  and 
the  answer  thereto  were  indorsed  upon  the  writ  of  attacliment 
in  the  court  below.  Also,  that  by  the  said  transcript  it 
appears  that  the  answer  to  said  interrogatories  were  given 
on-  the  3d  day  of  July,  whereas  in  truth,  the  same  was 
given  on  the  23d  day  of  July,  and  he  prayed  for  a  eertiorari 
commanding  the  county  court  to  certify  a  full  transcript. 

Mr.  Yeaman,  for  plaintiff  in  error,  stipulated  to  admit 
the  alleged  diminution  as  to  the  second  point,  and  that  the 
record  might  be  treated  as  amended  according  to  the  sug- 
gestion ;  as  to  the  first  point  he  insisted  that  whether  the 
allied  dimiaution  exists  or  not  is  immaterial. 

Per  Curiam.  As  to  the  second  point  of  diminution  al- 
leged, the  stipulation  of  counsel  of  plaintiff  in  error  will 
be  entered  of  record,  and  may  supply  the  place  of  the 
certiorari  and  return.  The  record  will  be  amended  in  this 
point  according  to  the  defendant's  suggestion. 

As  to  the  first  point  in  which  the  transcript  is  alleged  to 
be  defective,  the  writ  may  go.  The  materiality  of  tiie  alleged 
defect  will  not  in  general  be  inquired  into  on  suggestion  of 
diminution.    Jieed  v.  Curry ^  40  III.  73. 

It  is  unnecessary,  however,  that  the  county  court  should 
certify  matters  already  before  us.  The  writ  will,  therefore, 
direct  the  county  court  to  certify  whether  the  writ  of  at 
tachment  has  indorsed  thereon  the  interrogatories  pro- 
pounded to  the  plaintiff  in  error  as  garnishee,  and  the 
answer  thereto,  or  either  of  them.  Counsel  for  defendant 
are  advised  to  frame  the  writ,  for  which  a  precedent  may 
be  found.  2  Cow.  38-9. 

Writ  of  certiorari  allowed. 
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Atlantic  Insurance  Co.  v.  Mannino. 

1.  In  an  action  on  an   insurance  policy  containing  the  following;  condition: 

*''  Or  if  the  above-mentioned  premises  sliall  be  occupied  or  oaed  ea  a<i  to 
increase  the  risk,  or  become  vacant  or  unoccupied,  or  the  risk  increased  by 
the  erection  or  occupation  of  neighboring  buildings,  or  by  any  '  means 
whatever  within  the  control  of  the  assured  without  the  assent  of  tlifc 
company  indorsed  hereon,'*  then  the  policy  to  beeomtfToid,  etc;:  MM, 
proper  to  instruct  the  jury,  that  upon  this  point  th*  plttintiff  oouid  J#- 
cover,  if  they  believed  from  the  evidence  that  "  it  was  not  within  the  con- 
trol of  the  plaintiff  to  prevent  such  vacation." 

2.  When  an   instrument  is  prepared  by  the   party  to  be  held  liable  under  H, 

and  it  is  ambiguous  in  its  terms,  that  construction  Is  to  be  adopted  whieh 
is  most  favorable  to  the  promisee. 
8.  Overruling  a  motion  for  a  noasait,  with  leave  to  plaintiff  «»•  InlnAiiM  ad- 
ditional evidence,  is  within  the  discretion  of  the  court  and  cannot  be  as- 
signed for  error. 

4.  Objections  to  preliminary  proofs  are  waived,  ia  an  aetion  on  aa  insaraaoa 

policy,  by  objections  to  payment  of  the  policy  upon  otlier  grounds.  An 
allegation  of  compliance  with  a  condition,  is  supported  by  proof  that  the 
underwriters  waived  the  condition. 

5.  When  letters  are  sent  to  a  person  on  particular  business;  and  an  answer  re. 

ceived  in  due  course,  a  fair  inference  arises  that  the  answer  was  sent  by 
the  person  in  whose  handwriting  it  purports  to  be. 

6.  The  belief  of  a  witness  as  to  the  genuineness-  oj  a  sigaatoBs  being  fcnuidsd 

on  a  knowledge  derived  from  written  correspondence,  is  coqipetent  testi- 
mony. 

7.  The  rental  of  a  building  at  the  time  of  its  destruction  may  be  given  in  evi- 

dence as  bearing  upon  the  question  of  Iohs,  but  the  rental  two  years  prior 
thereto  is  too  remote  to  be  of  value  for  tlmt  purpose.         '-  *' ' 

JError  to  Probate  Court  qf  Arc^pahoe  Cmintp. 

This  was  an  action  of  assumpsit  brought  by  George  Man- 
ning, the  defendant  in  error,  against  the  Atlantic  Insurance 
Company,  the  plaintiff  in  error,  upon  a  policy  of  insunince. 

It  appeared  on  the  trial  that  on  the  23d  day  of  November, 
1874,  Manning  procured  of  the  Atlantic  Insurancie  Company 
a  policy  of  insurance  on  a  house  owned  by  him  in  the  town 
of  Evans,  Weld  county,  Colorado.  The  policy  was  for  the 
sum  of  $1,600,  and  was  for  the  period  of  one  year  from 
November  23d,  1874.    About  the  24th  of  December,  1874^ 
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the-hoase  covered  by  the  policy  was  destroyed  by  fire. 
The  preliminary  proofs  having  been  made  by  Manning  were 
delivered  to  William  H.  Worthington,  the  agent  of  the 
company,  and  by  him  forwarded  to  the  home  oflSoe.  Wor- 
thington received  by  mail  the  following  letter  in  reply : 

Offioe  of  the  Atlantic  Insurance  Company,  ) 
No.  178  Broadway,  N.  Y.      f 

John  D.  Cocks,  Pregddent.        W.  O.  Cornell,  Secretary. 

New  York,  February  26th,  1875. 
Messrs.  Evans  <fe  Worthington^  Agents^  Denver^  Ool. : 

Your  favor  19th  inst.  is  at  hand.  Notice  of  cancellation 
of  policy  received  ;  return  the  same  with  monthly  account. 
We  have  received  the  proofs  of  loss  under  policy  26,  account 
of  George  Manning.  The  same  are  unsatisfactory,  as  there 
is  no  claim  under  the  policy,  the  risk  being  changed  by  the 
removal  of  H.  C.  Sherman,  thus  leaving  the  dwelling  unoc- 
cupied, and  so  remained  at  the  time  of  the  fire,  thus  causing 
the  policy  to  become  void  under  the  conditions  of  the  same. 
You  will  please  notify  Mr.  Manning  to  this  effect,  and 
oblige,  Yours,  Truly, 

John  D.  Cocks,  President 

The  policy,  among  others,  contained  the  following  con- 
ditions : 

"  Or  if  the  above-mentioned  premises  shall  be  occupied  or 
used  so  as  to  increase  the  risk,  or  become  vacant  or  unoccu- 
pied, or  the  risk  be  increased  by  the  erection  or  occupation 
of  neighboring  buildings,  or  by  any  means  whatever  within 
the  botitrol  of  the  assured,  without  the  assent  of  this  com- 
pany indorsed  thereon,  then  and  in  every  such  case  this 
policy  shall  be  void." 

It  appeared  in  evidence  that  the  house  in  question  had 
been  occupied  by  one  Sherman  during  the  summer  of  1874  ; 
of  that  he  was  in  the  occupation  of  the  premises  on  the  23d 
day  November,  1874,  as  a  tenant  of  Manning;  that  he  moved 
into  another  house  shortly  before  the  fire,  leaving  in  the 
Vol.  Ill— 29 
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insured  premises^a  quantity  of  his  household  furniture ;  that 
this  furniture  had  not  been  removed  at  the  time  of  the  fire ; 
that  Sherman  retained  the  keys  of  the  premises  and  that  his 
right  of  occupation  would  not  have  expired  until  the  1st 
day  of  January,  1875. 
The  policy  contained  the  following  recital : 
"By  this  policy  of  insurance,  the  Atlantic  Insurance 
Company,  of  New  York,  in  consideration  of  $26.25  to  them 
paid  by  the  insured  hereinafter  named,  the  receipt  whereof 
is  hereby  acknowledged,  do  insure  George  Manning  against 
loss  or  damage  by  fire  to  the  amount  of  fifteen  hundred  dol- 
lars ($1,500),  on  his  two-story  framed,  ghingled  roof,  dwell- 
ing-house, situated  on  lots  numbers  nineteen  (19)  and  twenty 
(20),  twenty-one  (21)  and  twenty-two  (22),  in  block  number 
sixteen  (16),  in  the  city  of  Evans,  county  of  Weld,  Territory 
of  Colorado." 

The  jury  were  instructed  upon  the  question  of  the  va- 
cancy of  the  building,  that  if  it  was  not  within  the  means  or 
control  of  the  plaintiflf  he  could  recover.  The  instructions 
asked  by  the  defendant  omitted  this  qualification  and  were 
refused.  The  jury  returned  a  verdict  for  $1,500  in  favor  of 
the  plaintiff.  The  defendant  filed  a  motion  for  a  new  trial, 
but  the  motion  was  denied  and  judgment  rendered  on  the 
verdict. 

Messrs.  Thomas  &  Hereford,  for  plaintiff  in  error. 

Messrs.  Symes  &  Decker,  for  defendant  in  error. 

Elbert,  J.  Under  the  authorities  the  construction  placed 
by  the  court  below  upon  the  clause  of  the  policy  in  contro- 
versy must  be  sustained. 

In  the  case  of  the  North  American  Insurance  Company 
V.  Zaenger^  63  111.  466,  the  clause  construed  is  in  language, 
grammatical  structure  and  punctuation,  similar  to  the  one 
under  consideration.  The  rule  of  construction  adopted  by 
the  supreme  court  in  the  case  of  Insurance  Co.  v.  SlaugJUeTy 
12  Wall.  404,  is  also  clearly  applicable  in  this  case.  At  best 
the  clause  in  question  must  be  held  to  be  ambiguous,  that 
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is  to  say,  a  case  where  the  judgment  hesitates  between  two 
imports,  unable  to  determine  which  of  the  two  was  intended. 
In  such  case  the  rule  is  well  established  that  where  the 
preparation  of  an  instrument  is  left  to  the  party  to  become 
liable  under  it,  and  its  meaning  is  doubtful,  by  reason  of 
the  use  of  ambiguous  or  obscure  language,  other  things 
being  equal,  the  construction  is  to  be  adopted  which  is 
most  favorable  to  the  promisee.  Merrick  v.  Oermania 
Fire  Ins^  Co,^  54  Penn.  277 ;  Hoffman  v.  Mtna  Ins.  Co.j  32 
N.  Y.  413,  and  cases  cited. 

Under  this  construction  of  the  clause  in  controversy  the 
instructions  given  by  the  court  below  correctly  pronounced 
the  law  upon  the  evidence,  and  the  instructions  asked  by 
the  defendant  were  properly  refused. 

Overruling  the  defendants'  motion  for  nonsuit  with  leave 
to  the  plaintiff  to  introduce  additional  evidence  was  entirely 
within  the  discretion  of  the  court,  and  is  not  ground  for 
exception. 

Nor  was  there  error  in  overruling  defendants'  second 
motion  for  a  nonsuit,  as  there  was  sufficient  evidence  to 
take  the  case  to  the  jury. 

As  the  evidence  in  the  case  was  pertinent  alone  to  the  gen- 
eral issue,  it  is  unnecessary  to  enter  into  any  discussion 
of  the  several  special  pleas. 

The  fourth,  sixth  and  eighth  assignments  of  error  are  to 
testimony  improperly  admitted,  but  wholly  irrelevant  and 
immaterial,  and  which  could  not  have  prejudiced  the 
defendant ;  nor  can  it  be  said  that  the  defendant  was  pre- 
judiced by  the  testimony  of  the  witness  Manning,  touch- 
ing his  ownership  of  the  property  in  question. 

The  recitals  of  the  policy  of  insurance,  before  introduced, 
were  prima  fade  evidence  of  the  plaintifPs  title.  Nichols 
V.  Fayette  Ins,  Go.^  1  Allen,  63 ;  Fowler  v.  U.  8.  Ins.  Co.^ 
23  Barb.  143. 

The  pi-eliminary  proofs  were  sufficiently  identified  by  the 
witness  Worthington  to  take  them  to  the  jury,  and  any 
objection  to  them,  as  not  in  strict  compliance  with  the  require- 
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ments  of  the  policy,  was  waived  by  tiie  letter  from  ttie  pres- 
ident of  the  defendant  company.  It  is  well  settlBd  that 
objections  to  preliminary  proofs  are  waived  by  objeetiofis  to 
payment  on  other  grounds.  Post  v,  ^tnalns.  Co.^  43Barb- 
357;.  Peoria  Ins.  Co.  v.  Whitehill,  26  111.  466. 

It  was  also  competent  for  plaintiflf  to  show  this  waiver  under 
the  averments  in  his  declaration.  An  allegation  of  compli- 
ance with  a  condition  is  supported  by  proof  that  the  under* 
writers  waived  the  condition.  2  Pliillips'  Ins.,  §2122 ;  Pivt 
v.Meed^  6  Mann.  &  G.  1. 

It  is  claiuied,  liowever,  that  the  letter  of  the  president  of 
the  defendant  company  was  improperly  admitted  in  evi- 
dence, as  there  was  no  sufficient  proof  of  the  signature.  Th^re 
was  no  occasion  to  prove  the  handwriting  of  the  president 
in  this  case.  It  was  in  evidence  that  the  agent,  Worthing- 
ton,  had  forwarded  the  preliminary  proofs  by  post,  to  thi9 
defendants,  and  had  received  this  letter  in  reply  by  du^ 
course  of  mail.  This  brought  the  letter  within  the  rule  laid 
down  in  the  case  of  Overstone  v.  Wilson,  2  Carr.  &  Kerw.  1. 
In  that  case  the  plaintiflTs  attorney  had  addressed  a  letter  to 
the  defendant  at  his  residence  and  sent  it  by  post,  to  which 
he  received  a  reply  purporting  to  be  from  the  defendant^ 
and  it  was  held  that  the  letter  thus  received  was  admissiblp 
in  evidence,  without  proof  of  the  defendant's  handwriting.  1 
Greenleaf  s  Ev.,  §  573,  a. 

The  rule  is  founded  on  presumptions  arising  from  the 
ordinary  course  of  business,  and  by  a  like  rule,  based  on 
like  considerations,  the  idenlity  of  the  correspondent  may 
be  inferred.  In  the  case  of  Oas€i/  v.  Piii,  Peake's  Add. 
Cases,  130,  Lord  Kbnyon  held  that  if  letters  are  sent, 
directed  to  a  person  on  particular  business,  and  an  answer 
is  received  in^due  course,  a  fair  inference  arises  that  the 
answer  was  sent  by  the  person  whose  handwriting  it  pur- 
ports to  be.     2  Phillips'  Ev.,  p.  503,  note  481. 

Again,  the  witness  Worthington  was,  at  the  date  of  the 
letter,  and  had  been  prior  tiiereto,  the  agent  of  the  defendant 
company,  and  as  such,  in  correspondence  with  Cocka,  the 
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president,  concerniug  business  of  the  company.  One  of  the 
recognized  methods  of  acquiring  a  knowledge  of  handwrit- 
ing is  by  means  of  written  correspondence,  and  the  belief  of 
the  .witness  as  to  the  genuineness  of  the  signature,  being 
founded  on  his  knowledge,  derived  from  this  source,  bis 
testimony  was  competent.  2  Phillips'  Ev.  593 ;  Tltford  v. 
Knox,  2  Johns.  Cases,  210  ;  8  Pick.  148. 

The  rental  of  a  building  at  the  time  of  its  destruction  may 
be  given  in  evidence  as  bearing  upon  the  question  of  loss 
{Cumberland  M,  P.  Co,  v.  Schelly  29  Penn.  31),  but  the  rental 
at  the  time  of  its  erection  in  this  case,  two  years  prior  to  the 
fire,  we  regard  as  too  remote  and  circumstantial  to  be  of  any 
value  for  that  purpose. 

So,  too,  the  evidence  offered  to  show  that  the  defendant 
company  never  insured  unoccupied  property  was  inadmiss- 
ible. This  was  a  question  of  construction  on  the  face  of 
the  policy,  and  parol  testimony  was  properly  rejected.  2 
Phillips  on  Insurance,  2119. 

We  find  no  substantial  error  in  the  record,  and  the  judg- 
ment is  afiSrmed  with  costs.  Affirmed. 

iNSURAiToi:  —  OBJiecTioN s  TO  PRKiiTifiNART  pRoovs  Are  walved,  In  an  action  upon  a 
policy,  by  objections  to  tbe  payment  of  the  policy  on  other  erounds.  An  allegation  of  com- 
pliance with  a  condition  Is  supported  by  proof  of  waiver  at  the  condition  by  the  inanrer: 
mthep  ▼.  €fHffiO^  4  Colo.  71;  Maatelim  v.  AtKertan,  6  Colo.  228. 

The  Sterling  City  G.  &  S.  Mining  Co.  v.  Hughes  et  al. 

An  action  cannot  be  maintained  upon  a  bond  given  pursuant  to  Revised  Stat- 
utes (p.  55)  conditioned  to  pay  all  sucli  dainas^ea  as  shall  be  awarded 
against  the  plaintiff  in  attachment,  in  any  suit  or  suits  which  may  there- 
after be  brought  for  wrongfully  suing  out  the  attachment,  until  judg- 
ment has  been  obtained  against  the  plaintiff  in  the  attachment  suit. 

Error  to  District  Court  'of  Arapahoe  County. 

Debt  upon  an  attachment  bond,  and  judgment  on  demur- 
rer to  the  declaration,  in  favor  of  defendants. 

Messrs.  Browne  &  Putnam,  for  plaintiff  in  error. 

Mwasrs.  Sayee,  Wright  &  Butler,  for  defendants  in 
error. 
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Elbert,  J.  In  the  case  of  the  Sterling  City  Mining  Co. 
V.  Cock^  2  Col.  24,  it  was  held  that  judgment  must  first  be 
obtained  against  the  plaintiff  in  the  attachment  suit  before 
an  action  can  be  maintained  upon  a  bond  given  pursuant 
to  Revised  Statutes,  and  conditioned  to  pay  all  such  dam- 
ages as  shall  be  awarded  against  the  plaintiff  in  attachment 
in  any  suit  or  suits  which  may  thereafter  be  brought  for 
wrongfully  suing  out  the  attachment.  We  see  no  reason  to 
question  the  correctness  of  this  decision.  HolcoTob  v.  Fax- 
worthy  34  Miss.  265 ;  Sledger  v.  Lee,  19  Ga.  41 1 ;  Davis  v. 
Gfullyy  2  Dev.  &  Bat.  360. 

The  recovery  against  Cock,  one  of  the  copartners  in  the 
plaintiff  company,  does  not  satisfy  the  rule. 

Judgment  affirmed  with  costs. 

Affirmed. 


Georgetown  v.  Glaze  et  al. 

Tlie  purpose  of  the  act  of  congress  (May  28d»  1844)  is  to  vest  the  estate  and 
trust  powers,  not  in  the  corporation  itseif,  but  iu  some  one  or  more  of  the 
corporate  officials  in  their  official  and  ])olitic  capacity.  The  corporation 
may  maintain  its  bill  to  correct  an  abuse  of  the  trust,  affecting  the  com- 
mon interest  of  all  the  beneficiaries,  but  cannot  interfere  between  individ- 
ual applicants. 

Error  to  Probate  Court  of  Clear  Creek  Cminty, 

The  bill  in  this  suit  alleges  that  Georgetown  in  its  cor- 
porate capacity,  in  the  name  of  James  Gunn,  president  of 
the  board  of  selectmen  of  Georgetown,  under  the  act  of 
congress  of  May  23d,  1844,  and  March  2d,  1867,  entered  and 
paid  for  land  embraced  within  the  corporate  limits  of 
Georgetown,  at  the  United  States  Land  Ofllce,  in  Central 
City,  Colorado  Territory,  on  the  7th  day  of  January,  1874, 
and  from  that  day,  title  to  the  same,  actually  vested  in 
Georgetown,  through  said  Gunn,  president,  etc.,  but  sub- 
ject  to  rights  of  individuals  and    others  claiming  any 
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portion  of  said  lands  for  whom  said  title  is  held  in  trust, 
under  said  acts  of  congress.  Glaze,  Plumraer,  Hunter  and 
Johnson  are  made  defendants. 

The  bill  also  alleges  that  Glaze,  on  the  16th  of  January, 
1874,  filed  in  the  office  of  James  Gunn,  police  judge  of 
Georgetown,  his  statement  in  writing,  claiming  occupancy 
and  title  to,  and  asking  for  a  deed  to  lots  Nos.  11, 12,  13, 
16,  17  and  18,  in  block  No.  76  of  Georgetown.  That  Plum- 
mer,  on  the  13th  day  of  January,  1874,  filed  a  like  state- 
ment in  writing,  in  the  office  of  said  James  Gunn,  claiming 
title  and  occupancy,  and  asking  for  a  deed  to  lots  Nos.  15, 
16,  17  and  18  in  said  block  No.  76.  That  Hunter,  on  the 
16th  of  January,  1874,  also  filed  his  statement  in  writing,  in 
the  said  office  of  the  said  James  Gunn,  claiming  title,  occu- 
pancy and  possession  of  and  asking  for  a  deed  to  lot  No.  11 
in  said  block  No.  76.  That  Johnson,  on  the  2d  day  of  April, 
1874,  filed  his  statement  in  writing  in  said  office  of  said 
James  Gunn,  by  which  he  claimed  title  to  and  asked  for  a 
deed  to  lots  Nos.  12,  13,  16  and  17,  in  said  block  No.  76  ; 
that  the  statement  of  each  of  said  defendants  remains  de- 
posited in  said  police  judge's  office,  uncanceled,  and  a 
continuing  demand  upon  the  chief  officer  of  Georgetown 
for  the  conveyance  of  said  lots  to  each  of  said  defendants, 
as  claimed  to  the  exclusion  of  the  other,  and  that  neither  of 
said  defendants  have  instituted  proceedings  to  determine 
the  proper  person  or  persons  to  whom  such  deed  should  be 
made  ;  that  more  than  six  months  have  elapsed  since  the 
said  defendants,  or  one  or  more  of  them,  should  have  com- 
menced suit  against  the  other  to  determine  as  to  who  should 
receive  title  to  said  lots  ;  that  under  said  acts  of  congress, 
said  Georgetown,  through  said  James  Gunn,  holds  the  said 
town  site  in  trust  as  provided  by  said  acts ;  and  when  it 
shall  appear  that  any  portion  of  said  site  shall  not  be 
claimed,  and  if  claimed,  that  the  claimants  are  not  entitled 
to  the  ground  so  claimed,  that  the  same  shall  be  held  in 
trust  for  all  the  inhabitants  of  Georgetown,  to  be  disposed 
of  as  provided  by  the  laws  of  Colorado  Territory ;    that 
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there  is  no  collusion  of  Georgetown  with  any  of  the  defend- 
ants, bnt  that  the  suit  is  brought  to  compel  said  defendants 
to  interplead  and  show  who  is,  if  any  one  or  more  of  them 
are,  entitled  to  a  deed  of  said  lots,  and  thus  release  George- 
town from  its  responsibility  in  the  premises.  Hunter  filed 
a  disclaimer ;  Glaze,  Johnson  and  Plummer  filed  a  plea  in 
abatement  to  the  jurisdiction  of  the  probate  court,  claim- 
ing that  the  jurisdiction  was  solely  in  the  district  court  of 
said  county. 

The  plea  was  held  insufficient;  the  last-named  defend- 
ants demurred  to  the  bill ;  the  demurrer  was  overruled  and 
the  defendant  Glaze  only  answered.  The  answer  of  Glaze 
admits  the  corporate  character  of  the  complainant  and  the 
entry  by  Gunn,  but  denies  that  from  the  time  of  said  entry 
the  title  to  said  town  site  vested  in  Georgetown  through  said 
Gunn,  nor  did  the  said  title  vest  in  Georgetown  through 
any  person,  by  virtue  of  said  entry.  Admits  that  the  de- 
fendant did  not  commence  suit  against  his  adverse  claim- 
ants, and  denies  that  he  should  have  commenced  such  suit. 
Admits  the  filing  of  his  statement  claiming  the  lots  as 
alleged  in  the  bill,  and  setting  up  title  in  himself  from  1867 
to  the  date  of  filing  his  answer. 

The  complainant  put  in  a  general  replication.  The  only 
evidence  offered  by  the  complainant  at  the  hearing  was  the 
patent  from  the  government  conveying  the  town  site  to 
James  Gunn,  president  of  the  board  of  selectmen  of  George- 
town as  follows : 

"The  United  States  of  America. 

''  To  all  to  wliom  these  Presents  may  comej  Oreeting : 

"  Whereas,  James  Gunn,  president  of  the  board  of  select- 
men of  Georgetown,  Clear  Creek  county,  Territory  of  Colo- 
rado, in  trust  for  the  several  use  and  benefit  of  the  occu- 
pants of  the  town  site  of  Georgetown,  in  the  county  and 
Territory  aforesaid,  according  to  their  respective  interest, 
by  virtue  of  the  acts  of  March  2d,  1867,  entitled  *an  act  for 
the  relief  of  the  inhabitants  of  the  cities  and  towns  upon  the 
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public  lauds,'  and  the  act  of  June  8th,  1866,  has  deposited 
in  the  general  land  office  of  the  United  States  a  certificate 
of  the  register  of  the  land  office  at  Central  City,  Colorado 
Territory,  whepeby  it  appears  that  full  payment  has  been 
made  by  the  said  James  Gunn,  president  of  the  board  of 
seleetmen  as  a/ocesaid,  in  trust  as  aforesaid,  according  to 
the  provisions  of  the  act  of  congress  of  the  24th  of  April, 
1830>  entitled,  'an  act  making  further  provisions  for  the 
sale  of  the  public  lands,'  for  the  lots  or  parts  of  sections 
described  as  follows  in  the  field  notes  of  the  government 
survey  thereof." 

^^Description  of  the  land  conveyed  in  which  were  the  lots 
described  in  the  bill,  then  followed.) 

*' Which  said  tracts  have,  been  purchased  by  the  said 
James  Gunn,  president  of  the  board  of  selectmen  as  afore- 
said. Now  know  ye,  that  the  United  States  of  America,  in 
consideration  of  the  premises,  and  in  conformity  with  the 
several  acts  of  congress,  in  such  cases  made  and  provided, 
have  given  and  granted,  and  by  these  presents  do  give  and 
grant  unto  the  said  James  Gunn,  president  of  the  board  of 
selectmen  as  aforesaid,  in  trust  as  aforesaid,  and  to  his 
successors,  the  said  tracts  above  described  ;  to  have  and 
to  hold  the  same,  together  with  all  the  rights,  privi- 
leges, immunities  and  appurtenances  of  whatsoever  nature 
thereto  belonging,  unto  the  said  James  Gunn,  president  of 
the  board  of  selectmen  as  aforesaid,  and  to  his  successors 
and  assigns,  in  trust  as  aforesaid.  No  title  shall  hereby  be 
acquired  to  any  mine  of  gold,  silver,  cinnibar,  or  copper, 
or  to  any  valid  raining  claim  or  possession  held  under 
existing  laws  of  congress." 

The  patent  was  signed  and  attested  in  the  usual  form. 
,  The  defendant  moved  to  dismiss  because  the  proof  did  not 
sustain  the  allegations  of  the  bill.    The  motion  was  allowed 
and  the  com'plainant  prosecutes  this  writ  of  error. 
Vol.  Ill— 30 
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Mr.  Charles  E.  Post,  and  Mr.  W.  S.  Rockwell,  for 
plaintiff  in  error. 

Messrs.  Taylor  &  Yates,  for  defendants  in  error. 

Wells,  J.  It  is  doubtful  whether  the  act  regulating  the 
execution  of  the  trust  arising  out  of  the  entry  of  the  town 
site  of  Georgetown  (acts  8th  session,  160)  is  not  a  private 
act  and  so  necessary  to  be  noticed  in  pleading,  and  proyen. 
It  may  also  be  questioned  whether  the  act  of  February 
13th,  1874  (acts  10th  session,  213),  has  the  effect  to  extend 
the  jurisdiction  of  the  probate  court  to  controversies  of 
this  character. 

Aside  from  these  questions,  however,  the  bill  was  prop- 
erly dismissed.  The  purpose  of  the  act  of  congress  is  to 
vest  the  estate,  and  trust  powers,  not  in  the  corporation 
itself,  but  in  some  one  or  more  of  the  corporate  officials,  in 
their  official  and  politic  capacity,  as  was  held  at  this  term, 
in  SmitJi  v.  Pipe  {antCy  page  187,)  nor  by  construction  of 
law  can  the  entry  in  the  name  of  the  corporate  officials 
inure  to  vest  the  estate  in  the  corporation.  No  such  intent 
is  manifest  in  the  statute.  The  case  of  the  Oity  v.  Kenty 
which  is  relied  upon,  is,  doubtless,  authority  that  the  cor- 
poration may  maintain  its  bill  to  correct  an  abuse  of  the 
trust,  which  affects  the  common  interest  of  all  the  benefici- 
aries, but  it  is  far  from  sustaining  the  propriety  of  an 
interference  by  the  corporation,  between  individual  appli- 
cants where  no  claim  in  behalf  of  the  public  is  sought  to  be 
asserted. 

The  decree  of  the  probate  court  is  affirmed. 

AffiTTaed. 

TowN-SiTB  Trust. —The  purpose  of  the  set  of  Congress  concerning  town  sites  Is  to  vest 
the  trust,  not  In  the  municipal  corporation  itself,  but  In  some  of  its  oflBcors,  as  such:  jIqmm  v. 
Sucker^  10  Colo.  189.  The  corporation  may  maintain  an  action  for  the  abuse  of  the  trust.  In  so 
far  as  It  affects  all  the  beneficiaries,  but  cannot  Interfere  betweenlndivldttals.  And  It  Is  held 
that  if  it  may  sue  to  correct  such  an  abase.  It  may  with  equalproprletjr  maintain  a  bfil  to  pr9> 
▼•nt  such  abuse  when  Imminent:  A^pen  v.  Ruckett  10  Ooio.  Uwk 
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City  of  Denver  v.  Capelli. 

A  bill  of  ezceptioDB  must  be  signed  and  sealed  before  it  can  become  a  part  of 
the  record,  and  the  parties  cannot  hy  any  stipulation  dispense  with  the 
signature  and  seal ;  the  statute  (§  21,  p.  508,  R.  S  )  is  mandatory. 

Brror  to  Probate  Court  of  Arapahoe  County, 

Messrs.  Patterson  &  Campbell,  for  defendant  in  error, 
now  moved  to  strike  the  bill  of  exceptions  from  the  record, 
and  for  the  reasons  stated  in  the  opinion,  the  motion  was 
allowed. 

Thatcher,  C.  J.  The  twenty-first  section  of  our  Practice 
Act  requires  that  a  bill  of  exceptions  must  be  signed  and 
sealed  before  it  can  become  a  part  of  the  record.  The 
statute  is  mandatory.  It  is  a  perfectly  well-established 
doctrine  that  unless  a  bill  of  exceptions  be  authenticated  as 
required  by  law  by  the  signature  and  seal  of  the  judge  by 
whom  it  was  settled,  it  is  no  part  of  the  record.  Jones  v. 
Sprague^  2  Scam.  65 ;  Reeves  v.  Reeves^  64  111.  332 ;  Eastes 
V.  Bavhenspeck^  4  Ind.  617 ;  Law  v.  Nelson^  8  Cow.  746 ; 
Tweedy  v.  Commonwealth,  2  Mete.  (Ky.)  379;  Haden  v. 
Brown,  22  Ala.  572;  Banah  et  al.  v.  Steamboat  ^^ Light' 
footy^^  17  Mo.  277.  This  court  must  know,  in  the  manner 
prescribed  by  law,  that  what  purports  to  be  a  bill  of  ex- 
ceptions is  in  fact  such,  before  it  can  be  considered.  To 
adopt  any  other  rule  would  be  hazardous.  It  would  open 
the  door  to  a  dangerous  practice.  Parties  might  stipulate 
contrary  to  the  fact,  that  evidence  was  adduced  at  the  trial 
in  the  court  below,  and  questions  were  there  raised  and 
decided,  and  thus  the  appellate  tribunal  might  be  called 
upon  to  act,  not  as  a  court  of  review,  but  to  pass  upon,  for 
the  first  time,  questions  which,  in  order  to  entitle  them  to 
be  considered  here,  must  have  been  presented  in  the  inferior 
court. 

But  it  is  argued,  that  as  a  joinder  in  error  has  been  filed, 
the  defendant  in  error  has  thereby,  in  effect,  stipulated  to 
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waive  the  statutory  requirement  of  the  judge's  signature 
and  seal  to  the  bill  of  exceptions,  and  that  it  is  now  too 
late  to  move  to  strike  it  from  the  record.  Even  if  the 
joinder  in  error  be  treated  as  such  a  stipulation  (a  question 
not  now  necessary  to  determine),  it  follows  from  what  we 
have  before  said  that  it  could  not  avail  the  plaintiff  in  error. 
So  essential  to  the  validity  of  a  bill  of  exceptions  are  the 
signature  and  seal  of  the  judge,  that  the  parties  cannot,  by 
the  most  solemn  agreement,  dispense  with  them.  The  conrt 
will  not,  even  by  consent,  take  jurisdiction  of  a  record  not 
authenticated  according  to  law.  Cobitrn  v.  Murray^  2  Me. 
309 ;  Hodgeden  v.  Commissioners  of  Ellsworth  County^  10 
Kan.  638 ;  Leonard  v.  Warriner,  20  Wis.  41. 

Following  in  the  wake  of  these  decisions,  which  rest 
upon  sound  principle,  this  court  cannot  adopt  a  practice 
which  might  involve  in  its  consequences  such  a  clear  de- 
parture, in  the  exercise  of  its  jurisdiction,  from  the  evident 
purpose  of  its  organization.  The  motion  to  expunge  the 
bill  of  exceptions  must  be  allowed. 

Motion  allowed. 

Bill  of  Kxcxpttons  vtst  be  SiaioEB  and  Sealrd  before  It  can  become  iMit  of  tlM 
lecont,  and  parties  cannot  br  stipulation  dispense  with  tbis  reqolslte:  jBon  v.  Duaamit  9  OOla 
10B;  OvarlM  v.  EtUlman,  8  Colo.  110;  McKenzie  v.  Ballard,  14  Oolo.  42& 


City  of  Denver  v.  Capem.!. 

Where  a  partj  has  tendered  Iiia  bill  of  exceptiona  to  the  jadge,  in  apt  time, 
ander  the  order  of  court,  he  hap  so  far  complied  with  the  rule  as  not  to 
be  prejudiced  by  the  failure  of  the  judge  to  actually  sign  the  bill  within 
the  time  prescribed .    Actus  eurm  neminem  grctvabit. 

Tub  motion  of  the  defendant  in  error,  to  strike  from  the 
record  the  bill  of  exceptions  in  this  case,  having  been  al- 
lowed, Mr.  Chas.  S.  Thomas,  for  plaintiflF  in  error,  now 
moved  for  leave  to  file  a  supplemental  transcript  of  record. 

Thatcher,  C.  J.  Actus  curies  neminem  gravahU  is  a 
legal  maxim,  which,  says  Judge  Cbesswell,  "  is  founded  on 
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justice  and  good  sense ;  and  affords  a  safe  and  certain  guide 
for  the  administration  of  the  law."  Freeman  v.  Trandh^ 
74  E.  C.  L.  R.  416.  In  the  case  before  us  it  applies  with 
peculiar  force.  The  bill  of  exceptions  was  tendered  to  the 
jodge  within  the  time  fixed  by  the  order  of  court,  but  was 
tiot  signed  by  the  judge  within  that  time.  "  The  act  of  the 
court  or  judge  shall  not,  in  law,  prejudice  or  vitiate  the  well- 
intended  act  of  the  party."  For  the  purpose  of  facilitating 
the  settling  of  the  bill  of  exceptions,  the  judge,  by  the  con- 
sent of  both  parties,  as  appears  by  fair  inference,  permitted 
it  to  be  withdrawn.  Whether  the  judge  should  have 
allowed  the  bill  of  exceptions  to  be  taken  away  after  it  was 
duly  tendered  is  not  a  material  inquiry.  The  fact  is,  that 
he  did  permit  it,  and  delay  was  occasioned  thereby.  To 
this  delay  the  defendant  in  error  contributed,  and  cannot 
now  be  heard  to  complain.  Underwood  v.  Hosaack^  40  HI. 
98,  is  an  authority  for  saying  that  where  a  party  has  ten- 
dered his  bill  of  exceptions  to  the  judge  in  apt  time,  under 
the  order  of  court,  he  has  so  far  complied  with  the  rule  as 
not  to  be  prejudiced  by  the  failure  of  the  judge  to  actually 
sign  the  bill,  within  the  time  prescribed.  See,  also,  Powell 
on  Appellate  Proceedings,  419 ;  and  Lane  v.  Robinson^  40 
Ga.  467. 

While  the  better  practice  doubtless  requires  that  the  sup- 
plemental transcript  should  contain  the  bill  of  exceptions 
only,  as  that  alone  has  been  expunged,  we  will  not  on  that 
account,  m  this  instance,  deny  the  motion,  but  will  direct 
the  clerk  to  strike  out  of  the  amended  transcript  all  but  the 
bill  of  exceptions. 

Motion  allowed. 

Bax  at  KitctfPTtOKS— Tnrt:  fob  Siontno. — Wbere  a  bill  of  exceptions  haa  been  tendered 
to  the  \oam  \n  apt  time,  tbe  party  wlU  be  prejudiced  by  the  fnflure  of  the  judge  to  actually 
ntn  (be  bUl  wltblh  the  prescribed  time:  Stcem  r.  Oreeriy  0  Colo.  361.  The  Biatute  contemplate! 
tlw  peiaooal  seal  of  the  Judge,  not  the  seal  of  tbe  court:   Widwr  v.  WaUh,  a  Cola  4ia 
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MuNRO  V.  King. 

1.  Uaplieity  in  a  pleading  is  bad  upon  special  demurrer. 

2.  A  contemporaneous  written  agreement  executed  by  the  pajee  of  a  promis- 

sory note,  sb owing  a  contingency  upon  which  the  payment  of  the  note  is 
to  depend,  is  admissible  in  evidence  under  the  general  issue  in  an  action 
on  the  note  by  an  indorsee  after  maturity,  against  the  maker. 

8.  Failure  or  want  of  consideration  must  be  specially  pleaded  in  an  action  on 
a  promissory  note. 

Appeal  fffym  Probate  Court  of  Clear  Creek  County. 

This  was  an  action  in  assumpsit  on  a  promissory  note, 
by  King,  the  defendant  in  error,  as  indorsee,  against  Munro, 
the  plaintiff  in  error,  as  maker.  The  declaration  consisted 
of  a  special  count  in  the  usual  form,  and  the  money  counts. 
The  defendant  pleaded  the  general  issue,  and  a  special  plea 
of  want  of  consideration.  The  plaintiff  demurred  to  the 
special  plea,  the  demurrer  was  sustained,  and  the  defendant 
took  leave  to  amend.  Under  the  rule  to  amend,  the  defend- 
ant filed  three  special  pleas,  of  these  the  second  and  third 
were  stricken  out  on  motion,  and  the  plaintiff  demurred  to 
the  fourth.  Special  causes  of  demurrer  to  this  plea,  and 
among  them  duplicity,  were  assigned,  "in  that  the  plea 
alleges  that  the  payee  did  not  convey  the  property  therein 
mentioned,  and  then  avers  that  he  had  no  title  to  convey." 
The  demurrer  was  sustained  and  the  defendant  elected  to 
stand  by  his  plea.  The  cause  stood  for  trial  on  the  general 
issue. 

Upon  trial  had  before  the  court,  the  plaintiff  introduced 
in  evidence  a  promissory  note  for  $700,  dated  January  10, 
1874,  payable  to  the  order  of  Prank  Fuqua,  ninety  days 
after  date,  without  interest,  and  signed  by  Munro,  the  plain- 
tiff in  error. 

Morsman,  a  witness  for  the  defendant,  testified  that  he 
saw  the  note,  two  weeks  after  it  was  given,  and  again  on  the 
3d  day  of  May,  1874,  both  times  in  the  hands  of  Fuqua,  the 
payee,  and  "  at  neither  time  were  there  indorsements  in  writ- 
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ing  on  the  back  of  the  note.''  Muhro,  the  plaintifiE  in  error, 
testified  that  he  had  given  the  note  to  Fuqua,  at  the  time  of  its 
date.  He  also  proved  the  execution  and  delivery  on  the 
same  date  of  an  instrument  of  which  the  following  is  a- 
copy: 

"This  agreement  made  by  and  between  Wm.  Munro  and 
Frank  Fuqua  is  to  the  effect  that.  Whereas,  Wm.  Munro  has 
this  day  made  and  delivered  to  Frank  Fuqua  his  promissory 
note  for  the  sum  of  $700,  for  a  certain  interest  in  and  to  the 
Treasure  Vault,  Gilman,  Glendale  and  Decatur  lodes,  all 
of  which  are  located  in  Park  county,  except  the  Glendale 
lode,  which  is  located  in  Summit  county,  Colorado  Terri- 
tory, and  it  is  agreed  and  understood  by  the  parties  hereto 
that  the  said  note  is  payable  when  the  said  lodes  are  sold 
and  not  until  said  lodes  are  sold. 

Georgetown,  Jan'y  10th,  1874.  Frank  Fuqua. 

This  ageement  being  offered  in  evidence  by  the  defendant, 
was  objected  to  as  not  being  admissible  under  the  plead- 
ings ;  the  objection  was  sustained  and  the  defendant  ex- 
cepted. The  defendant  then  offered  to  prove  want  of  con- 
sideration and  "that  the  note  in  question  was  executed  and 
delivered  by  witness  to  Fuqua,  payee,  because  of  certain 
representations  made  by  said  Fuqua  to  him  at  the  time  the 
note  was  so  executed  and  delivered  that  he  (Fuqua)  held  an 
interest  with  Dewey  C.  Dom  in  certain  lodes  of  silver  bear- 
ing mineral,  and  that  he  (Fuqua)  assigned  and  released  his 
pretended  interest  to  said  witness,  and  that  said  Fuqua  pre- 
tended so  to  do,  and  at  that  time  said  Fuqua  well  knew 
that  he  had  no  interest  in  said  lodes  and  that  each  and  every 
representatation  by  him  so  made  was  false  to  his  knowledge ; 
and  that  said  witness  relied  upon  the  truth  of  said  state- 
ments when  he  made  and  executed  said  note." 

The  offer  was  objected  to,  the  objection  sustained  and  the 
defendant  excepted.  The  plaintiff  had  judgment  for  $700, 
and  the  defendant  having  duly  reserved  his  exception 
thereto,  prosecutes  his  appeal  to  this  court 
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Messrs-  Post  &  Coulter,  and  Mr.  W.  S.  Bookwbll^ 
for  appellant 

Messrs.  Taylor  &  Yates,  for  appellee. 

Wells,  J.  1st.  The  4th  plea  of  the  defendant  is  doable^ 
and  the  demurrer  was  properly  sustained.  Meriwether  v. 
SmilJi,  2  Scam.  30. 

2d.  The  written  agreement  of  January  10th,  1874,  be- 
tween Miinro  and  Fuqua  was  erroneously  excluded.  It 
was  affirmatively  shown  to  have  been  executed  jcoterapo- 
raneously  with  the  note,  which  was  the  foundation  of  plaia- 
tiff's  action.  As  between  the  original  parties,  therefore,  tlie 
stipulations  of  this  writing  enter  into  and  become  a  part 
of  the  terms  of  the  promissory  note.  Byles  on  Bills,  98*. 
Their  effect  is  to  prescribe  a  contingency  until  the  happen- 
ing of  which,  no  action  can  be  maintained. 

The  testimony  of  Morsman  sufficiently  evidences  that 
the  indorsement  to  plaintiff  occurred  subsequent  to  the 
day  of  maturity  expressed  in  the  note ;  plaintiff  is  there- 
fore affected  by  the  collateral  contract,  and  the  action  is 
subject  to  the  same  defenses  as  if  payee  were  plaintiff.  The 
action  was  prematurely  brought,  and  this  is  available  under 
Jthe  general  issue.     Gould's  PL,  ch.  V,  §§  137-8. 

3d.  The  evidence  offered  to  show  failure  or  want  of  con- 
sideration was  properly  excluded.  Patterson  v.  Oile^  1 
Col.  200. 

The  judgment  of  the  court  below  is  reversed  with  costs. 

RetieTBed. 

AccRUAii  OF  Ac-TiON  —  Hknkral  Ihsfk:   WaUon  v.  T^men^  9  Colo.  201 
PROMISHOHY  NoTK:  HcaUm  v.  Myers,  4  Culo.  94. 


Vance's  Heirs  v.  Rockwell  et  al. 

1.  A  writ  of  error  will  not  lie  to  the  determination  of  a  court  acting  In  a  aum- 

mary  proceeding,  not  according  to  the  course  of  the  common  law, 

2.  By  amendment  of  the  Organic  Act  of  March  2,  1863,  limited  equity  juris. 

diction  was  conferred  upon  courts  of  probate,  and  proyislon  was  made  bj 
the  legislature,  for  writs  of  error  to,  and  appeals  from,  the  final  decifiopf 
of  such  courts. 
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8.  A  y^T^i  of  errpr  may  ijssue  from  tlyis  court,  to  tfa^  decree  of  a  probate  coart« 
upon  a  petition  of  an  administrator  for  leave  to  sell  the  real  estate  of  1^8 
intestate,  for  the  payment  of  debts.  In  such  caso  the  probate  court  sits, 
not  in  the  exerciBe  of  probate  jurisdiction  merely,  but  as  a  court  of  equity. 

4.  A  yariance  l^etween  the  writ  of  error  and  the  transcript  of  the  record  as  to 

the  <^aia^r  (^i  the  pMiiea  tp  the  «nii  may  be  ame^o^ed    in  this  ooort, 
und^r  the  3tatQte,  B.  S.  p.  50,  %  13. 

5.  yniat  IB  8ufflci9iil  to  reyerse  a  jndgineat  can  i^eyer  be  cause  to  quash  a 

writ  of  error. 

Error  to  Probate  Court  of  Oilpin  County. 

Mr.  L.  C.  RocKWELji,  for  defendants  in  error,  now  moired 
to  dismiss  this  writ  of  error : 

First  Because  a  writ  of  error  does  not  lie  to  a  decision 
of  the  probate  court,  adjudicating  upon  the  estates  of  de- 
ceased persons.    (Second  cause  the  same.) 

Third.  Because  the  court,  at  the  time  it  rendered  its 
decision,  was  proceeding  under  the  express  provisions  of 
the  statute  and  not  according  to  the  course  of  the  common 
law. 

Fourth.  Because  the  plaintiffs  in  error  were,  not  parties 
to  the  judgment  sought  to  be  removed  to  this  court,  and 
nothing  appears  in  the  record  to  show  by  what  right  they 
prosecute  this  case. 

Fifth.  Because  there  is  nothing  to  show  in  the  paper 
purporting  to  be  a  record  in  this .  proceeding,  that  the  sup- 
posed judgment  was  ever  given  by  any  court  known  to  the 
law,  nothing  to  show  tiiat  this  controversy  was  ever  decided 
by  the  probate  court  of  ftilpin  county,"  etc. 

Messrs.  Bslford  and  Reed,  ooni/ra. 

Wells,  J.  The  case  of  Hadley  v.  Fishy  decided  at  the 
February  term  of  1876  {antey  p.  51),  is  authority  to  say  that 
error  does  not  lie  to  the  determination  of  a  court,  acting 
in  a  summary  proceeding,  not  according  to  the  course  of 
the  common  law. 

No  other  question  was  presented  in  that  case.  The  con- 
siderations arising  upon  the  present  motion  are  not  preoiselj 
analogous. 

.   Vol.  Ill— 31 
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The  probate  courts  of  the  late  Territory  as  originally  con- 
stituted were  invested  with  jurisdiction  of  the  probate  of 
wills,  the  administration  of  decedent  estates,  and  ther  iilie, 
and  no  special  process  of  review  was  furnished  by  the  act 
of  congress.  Apparently  it  was  supposed  that  this  might 
with  safety  be  left  to  the  wisdom  of  the  legislative  assembly. 
Accordingly  by  section  6,  of  the  act  of  Nov.  7th,  1861,  B.  S. 
p.  526,  concerning  probate  courts,  an  appeal  was  allowed  to 
the  district  court  from  acts  and  determinations  of  the  pro- 
bate judges  acting  in  the  capacity  of  judges  of  probate, 
whether  acting  judicially  or  ministerially. 

The  case  of  Cass  v.  Davis^  1  Col.  46,  countenances  the 
validity  of  the  legislation  in  question. 

By  the  act  of  congress  of  March  2,  1863,  amendatory  to 
the  Organic  Act,  chancery  and  common  law  jurisdiction, 
within  certain  limits,  was  conferred  upon  the  probate  courts, 
in  common  with  the  supreme  and  district  courts,  and  pro- 
vision was  made  for  writs  of  error  and  appeals  from  the 
^^  final  decisions  ^^  of  the  probate  as  well  as  the  district 
courts,  to  the  supreme  court.  We  are  of  opinion,  that 
writs  of  error  were  intended  to  be  given  as  well  to  decrees 
in  equity  as  to  judgments  at  law  ;  the  phraseology  '^ final 
decisions ^^  includes  the  adjudication  of  both  jurisdictions, 
and  while  apt  to  describe  the  determinations  of  courts  of 
law,  only,  is  not  the  one  usually  chosen  for  that  purpose  ; 
the  departure  from  the  common  usage, ,  in  this  instance, 
seems  to  be  studied,  rather  than  inadvertent. 

The  same  phraseology  was  used  in  the  original  act  (Or- 
ganic Act,  §  6),  and  we  have  legislative  authority  to  say 
that  in  that  instance  both  decrees  and  judgments  were 
intended.  The  45th  section  of  this  act  concerning  practice  in 
civil  cases,  Acts  1st  Sess.  286,  R.  S.  514,  provides  that  'Mn 
all  cases  where  a  judgment  or  decree  shall  be  rendered 
either  at  law  or  in  chancery  against  two  or  more  personsj 
either  one  of  said  persons  shall  be  permitted  to  remove  said 
suit  to  the  supreme  court  by  appeal  or  writ  of  error." 

The  leading  purpose  of  this  section  is  to  give  relief  from 
the  rule  of  the  common  law,  which  requires  all  against 
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whom  the  judgment  is  given  to  unite  in  the  writ  of  error, 
and  the  writ  of  error  is  recognized  as  an  appropriate  pro- 
cess already  existing,  for  the  review  of  both  judgments  at 
law  and  decrees  of  equity. 

The  same  conclusion  is  inevitable  from  a  consideration  of 
the  provisions  of  section  47  of  the  same  act.  It  is  there 
provided  that  *^  writs  of  error  shall  not  be  brought  after  five 
years,"  "  but  when  the  person  thinking  himself  aggrieved 
by  ^nj  judgment  or  decree  *  *  *  shall  be  an  infant, 
etc,,"  the  i)eriod  of  disability  shall  be  excluded  from  the 
computation :  The  word  decree  is  the  proper  and  usual  term 
to  describe  the  adjudication  of  a  court  of  equity.  The 
section  clearly  recognizes  the  writ  of  error  as  a  remedy 
already  provided,  and  available  both  at  law  and  in  equity. 
But  there  was  never  any  statute  other  than  the  45th  section 
of  the  Practice  Act  before  quoted,  which  can  be  appealed  to, 
as  conferring  the  writ  in  equity  causes.  If,  therefore,  it 
existed  at  all  as  the  means  for  the  review  of  decrees  in 
equity,  it  was  solely  by  virtue  of  the  provisions  of  the 
Organic  Act. 

Moreover  if  we  rely  on  the  provisions  of  the  46th  section 
of  the  Practice  Act,  as  the  source  of  the  jurisdiction  to  issue 
tile  writ  in  equity  causes,  then  there  never  was  jurisdiction 
in  the  supreme  court  to  review  decrees  in  equity,  save  at  the 
instance  of  one  out  of  several  aggrieved  persons. 

The  section  does  not  allow  the  writ  where  the  decree  is 
given  against  one  only,  nor  to  all  where  there  are  many. 
.  But  it  is  believed  that  the  opinion  of  the  profession  has 
ali^^ys  sustained  the  writ  to  all  decrees  in  equity,  both  at 
the  suit  of  a  sole  defendant,  and  at  the  suit  of  those 
aggrieved^  however  numerous.  There  are  many  reported 
cases  where  the  writ  was  entertained  without  question. 
Wise  V.  BrockeTy  1  Col.  550 ;  Machheavf  v.  Clements^  2  id. 
37  ;  Btu^k  et  al.  v.  Msher  et  aZ.,  id.  182 ;  Denx>er  &  Swan- 
sea Baihjoay  Co.  et  al.  v.  Benter  City  Railway  Co.,  id. 
673 ;  Palmer  v.  Cowdrey^  id.  1 ;  Walker  v.  Tiffin  Mining 
Co.^  idi  90.;  Cook  y.  Mce^  id.  131, 
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The  case  of  Idse  v.  WUcosp&n^  2  Ool.  7,  '»  autliWftt/  to 
say,  that  afBrmative  action  by  the  legislative  assembly  was 
unnecessary,  and  Limngstone  y.  Livingstorte^  24  6a.  379, 
is  to  the  same  effect.  By  virtue  of  the  provisions  of  the  amend- 
ment of  March  2,  1863,  to  the  Organio  Act  the  writ  of  error 
lies  to  review  the  adjudications  of  the  district  cotirfc,-  when 
sitting  in  equity,  the  same  action  give^-  the  same  prooess, 
as  the  means  of  relief  against  errors  oortmiitted  by  the  pro- 
bate court,  exercising  like  jurisdiction,  and  this  conelueion 
also,  it  is  believed,  is  supports  by  the  eoncurring  opinion 
of  the  profession.  Smith  v  Heminffton,  1  Gol.  53;  Jensen 
et  al.  V.  Brovyn^  2  id.  694,  are  examples. 

The  conclusion  seems  a  just  one,  th€irefore,  that  by  virtue 
of  the  Organic  Act,  the  writ  of  error  lay  out  of  the' supreme 
court  of  the  late  Territory,  to  review  the  decrees,  both  of  the 
district  court  and  of  the  probate  court,  wheti  sitting  for  the 
exercise  of  the  enlarged  jurisdiction  conferred  by  ther  act 
of  March  2,  A.  D.  1863.  Now  the  decree  of  the  probate 
court,  which  is  complained  of  in  the  present  easel,  was^given 
upon  petition  of  the  administrator  for  leave  to  make  sale  of 
the  real  estate  of  his  intestate  for  the  payment  of  d^bts ;  in 
giving  which  decree,  as  it  would  seem,  the  probate  cotirt 
sat,  not  in  the  exercise  of  probate  jurisdiction  merely,  but 
as  a  court  of  equity ;  as*  appears  from  the  foMowing  con- 
sideration :  (1)  By  the  original  statute  of  wills  (A«ts  Ist 
Sess.  428,  §§94-96),  this  jurlsdiotion  was  conferred  upon 
the  district  court  exclusively  ;  and  we  are  not  ^vware^of  any 
statute,  prior  to  the  amendment  of  the  Organic  Act  by  the 
act  of  March  2,  1883,  which  assumed  to  confer  it  upoii  the 
probate  court.  By  the  revision  of  1868,  the  jurisdietion  is 
conferred  upon  the  district  and  probate  courts  concwr- 
rently. 

Doubtless,  the  end  to  be  accomplished  by  the  proceeding 
is  of  such  character,  that  if  the  legislators  had  B^n  fit  so 
to  do,  the  jurisdiction  might  have  been  cohflarr^  xk^n  the 
probate  court  originally. 

But,  inasmuch  as  it  was  withheld  so  long  as  that  ootirt 
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exercised  probate  jurisdictiou  exclusively ;  and  was  after- 
ward conferred  upon  the  probate  court  and  district,  con- 
currently, an  inference  may  fairly  be  founded,  that  the  pur- 
pose in  this  legislation  was  to  give  the  new  jurisdiction  to 
the  probate  court,  not  as  a  court  of  probate,  but  sitting  for 
the  exercise  of  the  enlarged  jurisdiction  created  by  the  act 
of  March  2,  1863. 

(2)  The  form  of  the  proceeding  is  regulated  entirely  by 
the  statute,  and  it  is  there  declared  that  it  shall  conform  as 
nearly  as  practicable  to  the  proceedings  of  courts  of  chan- 
cery in  like  cases.  If  this  decree  now  complained  of  had 
been  given  in  the  district  court,  no  one  would  have  ques- 
tioned the  jurisdiction  of  the  supreme  court  to  review  it  by 
writ  of  error.  How  then  can  it  be  said  that  error  shall  not 
lie  to  the  probate  court?  The  proceeding,  whether  in  the 
district  or  probate  court,  is  identical  in  form,  spirit  and 
purpose ;  and  the  statute  which  authorized  the  writ  of  error 
to  the  decrees  of  the  district  court  gave  the  same  relief 
against  error  in  the  decree  of  the  probate  court,  exercising 
equity  powers,  as  we  have  already  seen. 

(3)  A  more  conclusive  argument  may  be  drawn  from  the 
provisions  of  the  statute  regulating  this  proceeding. 

By  the  act  of  Nov.  7th,  A.  D.  1861  (Rev.  Stat.  521,  §  6),  the 
probate  court  was  required  to  sit  on  the  first  Monday  of 
every  month.  By  the  act  of  March  11,  1864  (Rev.  Stat.,  p. 
626),  which  was  the  first  act  passed  to  regulate  the  enlarged 
jurisdiction  of  the  probate  court,  it  was  provided  that 
"  terms  of  the  probate  court  for  the  transacting  of  business 
arising  under  this  act  shall  be  as  now  provided  by  law  for 
the  transaction  of  probate  business." 

By  the  act  to  amend  the- last  act  (Feb.  8,  1865,  Rev.  Stat. 
627),  six  terms  of  the  probate  court  were  provided  to  be 
held  first  Monday  in  alternate  months.  The  act  does  not 
expressly  devote  tlie  terms  so  provided  to  the  trial  of  causes 
at  common  law,  but  looking  to  the  whole  act,  it  is  quite 
.apparent  that  this  was  the  intention;  the  terms  of  that 
court  as  a  probate  court  remaining  as  declared  by  the  act 
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of  1861.  This,  it  is  believed,  accords  with  the  practice 
which  was  almost  everywhere  observed.  For  the  exercise 
of  its  probate  jurisdiction  the  court  is  understood  to  have 
held  its  terms  in  almost  every  county  of  the  Territory,  on 
the  first  Monday  of  each  month  ;  and  for  the  exercise  of  its 
jurisdiction  as  a  court  of  common  law  and  equity,  on  the 
first  Monday  of  each  alternate  month,  as  prescribed  by  the 
first  section  of  the  act  last  quoted. 

Now  reverting  to  the  statute  which  regulates  the  proceed- 
ings where  the  personal  representative  applies  either  in  the 
district  or  probate  court  for  leave  to  sell  the  real  estate  of 
his  decedent  (Rev.  Stat.  671),  it  is  provided  by  section  98 
that  upon  the  filing  of  the  petition,  summons  shall  issue 
returnable  upon  the  first  day  of  the  term  of  the  court  next 
succeeding  the  date  thereof;  provision  is  made  for  a  notice 
by  publication  to  non-resident  defendants,  but  as  in  the 
act  to  regulate  proceedings  in  chancery  in  the  district  court, 
it  is  declared  that  this  notice  shall  not  dispense  with  the 
issuing  of  summons  or  the  usual  effort  to  make  service 
thereof,  the  issuing  of  summons  and  the  publication  of 
notice  are  both  essential  to  the  jurisdiction,  and  the  two 
must  conform  and  run  together;  the  summons  must  be 
returnable  to  the  same  term  at  which,  by  the  published 
notice,  the  defendant  is  required  to  appear,  as  the  summons 
is  expressly  required  to  be  made  to  the  next  succeeding 
termj  and  would  be  void  if  any  term  intervened,  Elec  v. 
Wait  28  111.  72 ;  so  if  the  publication  lequire  the  defend- 
ant's  appearance  at  any  other  term  than  that  next  succeed- 
ing, it  is  entirely  ineffectual. 

Now  by  section  103  of  the  same  statute,  it  is  provided 
that  if  the  first  publication  of  this  notice  be  not  at  least 
sixty  days  before  the  day  named  for  the  defendant's  ap- 
pearance, the  cause  shall  stand  continued.  But  in  a  court 
which,  like  the  probate  court,  sits  on  the  first  Monday  of 
every  month,  and  whose  vacations  can  in  no  case  much  ex- 
ceed the  limit  of  thirty  days,  a  lawful  publication,  under 
this  section,  would  have  been  an  impossibility. 
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It  is  manifest,  therefore,  that  the  act  confers  the  jurisdic- 
tion upon  the  probate  courts,  not  as  such,  but  as  courts  of 
equity. 

It  was  also  manifestly  the  legislative  purpose  to  assimilate 
the  proceeding  to  that  of  the  court  of  equity  in  other  like 
cases.  It  may  be  said  to  be  a  new  jurisdiction  conferred 
upon  the  courts  of  equity  with  the  ultimate  purpose  to 
facilitate  the  settlement  of  decedent  estates  and  avoid  mul- 
tiplicity of  actions. 

To  deny  the  writ  of  error  in  such  case  to  the  decrees  of 
the  probate  court,  is  to  deny  it  to  all  decrees  in  equity 
given  in  that  court,  and  perhaps  to  all  those  given  In  the 
district  court,  save  in  the  single  case  expressly  provided 
for  in  the  46th  section  of  the  Practice  Act. 

What  was  said  in  argument  touching  the  limitations 
Tipon  the  equity  jurisdiction  of  the  probate  court  of  Gilpin 
is  not  thought  to  be  entitled  to  controlling  effect.  Until 
the  act  of  1870,  enlarging  the  jurisdiction  of  the  Arapahoe 
court,  was  passed,  the  court  was  under  the  same  limitation 
in  every  county  in  the  Territory.  The  jurisdiction  to  au- 
thorize the  sale  of  the  real  estate  of  decedents  was  possibly  the 
sole  instance  in  which  the  probate  court  exercised  equity 
powers,  save  in  the  cases  mentioned  in  section  41  of  the  act  of 
•  Feb.  8,  1865;  but  that  jurisdiction  was  manifestly  conferred 
upon  them  sitting  as  courts  of  equity  and  not  as  probate 
courts,  and  whether  the  writ  of  error  shall  lie  cannot  be 
determined  by  considerations  applicable  alone  to  the  county 
of  Gilpin. 

What  has  been  said  disposes  of  the  first,  second  and 
third  grounds  assigned  in  the  motion.  As  to  the  fourth 
ground,  it  is  unquestionable,  that  if  the  writ  of  error  lies  at 
all,  the  heirs  are  the  proper  persons  to  prosecute  it ;  but 
the  present  writ  is  variant  from  the  record  transmitted. 
It  recites  a  proceeding  between  Emory  J.  Vance,  Anna  E. 
Vance,  Leroy  R.  Vance  and  Maria  H.  Merrill,  heirs  at  law 
of  David  C.  Vance  and  Lewis  C.  Rockwell  and  John  T. 
Maroney,  whereas,  according  to  the  record,  certified  to  us, 
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the  proceeding  was  between  John  T.  Maroney,  not  in  his 
individual  capacity,  as  the  writ  asserts,  but  as  administra- 
tor, upon  the  one  side,  and  Emory  J.  Vance,  Mrs.  David  C. 
Vance  and  the  unknown  lieirs  of  David  C.  Vance,  deceased, 
upon  the  other. 

Apparently  impressed  with  the  absurdity  of  instituting 
affirmative  proceedings  in  the  names  of  unknown  persons, 
the  persons  who  framed  the  writ  sought  to  avoid  this  by 
reciting  the  proceeding  b^low  as  if  those  who  join  in  the 
present  complaint  had  been  named  as  parties  in  the  decree 
complained  of.  But  this  is  inadmissible  ;  the  decree  and 
proceedings  must  be  recited  according  to  the  fact ;  and  the 
character  in  which  the  plaintiffs  in  error  sue,  as  heirs  or 
otherwise,  may  be  asserted  in  the  ad  i7v;uriamclB»iiBe. 

Under  section  12  of  the  Statute  of  Amendments,  the  writ 
may,  in  these  respects,  be  amended  here  if  counsel  desire. 

The  fifth  ground  of  the  motion  is  sufficiently  answered  by 
the  case  of  Skinner  v.  Beshoar^  2  Col.  384 ;  what  is  suffi- 
cient to  reverse  the  judgment  can  never  be  cause  to  quash 
the  writ  of  error.  Motion  denied. 

Since  Writ  of  Erbor  uks  to  review  all  flnal  Jadgmento  iwd  decrees  of  couoty  conrtSt 
It  will  He  to  review  decreeH  of  the  county  conrt  orderlufir  sales  of  lands  of  decedents  to  pay 
debts:  Sloan  v.  Strickler,  12  Colo.  181-183. 

Writ  or  Srror—  Rkversal.  — What  Is  suffloient  to  roTerse  a  Jadgment can  aerer  bo 
~~'i  to  quash  a  writ  of  error:  Bean  v.  People^  6  Colo.  08. 


Webber  v.  Emmerson. 

1.  A  geneial  exception  to  the   charge  to  the  jurj  without  either  specifying 

the  objectionable  propbeitions,  or  excepting  to  each  and  every  of  the  in- 
Btractious,  is  not  available,  if  any  single  proposition  embraced  in  the 
charge  is  sound. 

2.  A  bill  of  exceptions  must  be  most  strongly  construed  against  the  party  ex- 

cepting ;  this  court  can  make  no  intendment  in  hie  faror.  An  objection 
should  precede  an  exception,  and  where  in  any  view  the  evidence  oflEered 
is  clearly  incompetent,  a  general  objection  will  be  sufficient,  but  where 
evidence  is  objected  to  and  is  susceptible  of  being  made  admissible  by  the 
introduction  of  further  testimony,  the  specific  grounds  of  objection  must 
be  stated. 

3.  So  also  a  motion  to  strike  out  certain  evidence,  which  covers  nearly  all 

the  material  evidence  of  the  opposite  side,  is  too  broad.  The  nootion 
should  specifically  designate  the  objectionable  evidence. 
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4.  Where  a  mortgagee  of  chattels,  in  the  absence  of   an  agreement  in   the 

mortgage,  parchases  the  property  at  a  mortgage  sale  and  appropriates  it 
to  his  own  use,  he  becomes  liable  for  the  actual  value  thereof  at  the  time 
of  the  sale,  without  reference  to  the  amount  bid. 

5.  The  declaration  of  a  third  partj,  stranger  to  a  suit,  and  made  in  his  own 

favor,  concerning  his  connection  with  the  defendant  in  a  material  matter 
in  dispute  In  the  action,  cannot  be  admitted  for  any  purpose,  there  being 
no  privity  between  such  third  party,  and  the  plaintiff  not  being  present  at 
the  time  the  declaration  was  made. 

Error  to  Probate  Court  of  ArapaJwe  County. 

On  the  3d  day  of  Jane,  1873,  Eniraerson,  the  defendant  in 
error,  made  his  promissory  note  to  Webber,  the  plaintiff  in 
error,  for  $1,094.87,  payable  July  1st,  1873,  with  interest  at 
two  per  cent  per  month.  To  secure  the  payment  of  the 
note,  Emmerson  executed  a  chattel  mortgage  to  Webber, 
on  a  lot  of  furniture,  in  a  hotel  being  conducted  by  Emmer- 
son. About  the  27th  of  Jum»,  1873,  Emmerson  went  away, 
leaving  the  property  in  charge  of  one  AUsberry.  On  the 
2d  day  of  July,  1873,  Webber  took  possession  of  the  goods 
described  in  the  mortgage,  and  on  the  15th  of  the  same 
month  sold  them  at  public  auction,  and  bought  them  in, 
but  for  what  amount  does  not  appear.  In  November,  1874, 
Webber  commenced  an  action  against  Emmerson  on  the 
note  in  the  probate  court  of  Arapahoe  county.  The  declara- 
tion consisted  of  a  special  count  setting  out  the  note  and 
the  common  counts.  The  defendant  pleaded  the  general 
issue,  payment  and  a'  plea  of  set-off.  In  this  latter  plea  the 
defendant  averred  the  giving  of  the  mortgage,  ''that  by 
said  mortgage  it  was  provided  that  if  the  defendant  should 
pay  the  note  on  the  1st  day  of  July,  1873,  then  the  mort- 
gage to  be  void,  otherwise  to  remain  of  force,  and  until  de- 
fault, defendant  might  hold  possession  of  the  furniture  ;  but 
on  default,  or  if  the  goods  should  be  attached  or  claimed 
by  any  person  or  persons,  or  if  defendant  should  attempt 
to  sell  or  remove  the  goods  without  authority  or  permission 
of  plaintiff  in  writing,  then  plaintiff  might  take  possession 
of  the  furniture  to  his  own  use  and  sell  the  same  for  the 
Vol.  III.— 32 
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best  price  that  could  be  obtained,  and  out  of  the  money 
arising  from  the  sale,  pay  the  note  and  charges  touching  the 
same,  and  surplus,  if  any,  to  the  defendant ;  that  in  pur- 
suance of  said  mortgage,  plaintiff  took  possession  on  de- 
fault and  proceeded  to  advertise  the  furniture  as  for  sale, 
and  on  the  3d  day  of  July,  1873,  made  a  pretended  sale 
thereof  at  public  auction  and  bid  it  off  for  himself,  and 
did  then  and  there,  under  and  by  virtue  of  such  pretended 
sale,  convert  all  of  the  furniture  to  his  own  use,  and  did 
thereby  then  and  there  become  liable  to  defendant  for  the 
full  and  reasonable  value  thereof;  that  said  furniture  was 
of  the  value  of  $2,600,  outof  which  defendant  is  ready  and 
willing  and  offers  to  set  off  and  allow  plaintiff  the  full 
amount  of  the  damages  in  the  first  count  of  the  declara- 
tion mentioned,  and  asks  judgment  for  the  balance,"  etc. 

A  general  denial  was  put  in  by  the  plaintiff  to  the  special 
pleas.  At  the  trial,  Emmerson  testified  in  his  own  behalf 
to  having  left  the  property  in  charge  of  Allsbeny,  thinking 
he  would  return  in  ten  or  fifteen  days ;  that  he  last  saw  the 
property  on  the  27th  of  June,  1873,  and  that  it  was  worth 
not  less  than  $2,000.  Upon  cross-examination,  Emmerson 
testified  as  follows : 

''On  27th  June  left  property  in  charge  of  AUsberry.  He 
took  possession  of  premises  night  of  26th  of  June,  but  I 
left  premises  morning  of  27th  of  June.  Sold  articles  to 
him  with  certain  conditions,  understandings,  and  a  certain 
arrangement ;  after  this  arrangement  I  left  goods  with  him 
subject  to  our  bargain  that  evening." 

The  re-examination  was  devoted  to  an  explanation  of  the 
understanding  or  arrangement  with  AUsberry.  Other  evi- 
dence was  also  put  in  by  the  defendant  for  the  purpose  of 
showing  that  the  sale  to  AUsberry  was  conditional  only, 
and  had  not  been  carried  out. 

The  testimony  of  the  witness  Stover,  which  is  stated  sub- 
stantiall}''  in  the  opinion,  was  directed  to  the  same  end.  The 
method  adopted  to  exclude  the  defendant's  evidence,  as  well 
as  the  character  of  the  evidence,  is  discussed  in  the  opinion. 
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The  jury  returned  a  verdict  for  the  defendant  in  the  sum  of 
$398.77.  The  plaintiff  put  in  a  motion  for  a  new  trial,  the 
motion  was  overruled  and  judgment  entered  on  the  verdict. 
To  reverse  this  judgment,  the  plaintiff  sued  out  this  writ  of 
error. 

Mr.  E.  P.  Jaoobson,  for  plaintiff  in  error. 

Mr.  John  W.  Blackbubn,  for  defendant  in  error. 

Thatcher,  C.  J.  Many  of  the  errors  assigned  being 
founded  upon  exceptions  to  the  instructions  of  the  court, 
and  to  evidence  not  properly  taken  in  the  court  below,  can- 
not appropriately  be  considered  here  with  a  view  to  a  re- 
versal of  the  judgment.  But  for  the  purpose  of  indicating 
what  is  the  approved  practice  in  such  cases,  we  will  briefly 
refer  to  the  fatal  defects  in  some  of  the  exceptions  upon 
which  errors  have  been  assigned. 

An  exception  was  taken  to  the  instructions  en  masse^ 
prayed  by  the  defendant  and  given  by  the  court.  These 
instructions  involve  distinct  legal  propositions,  and  while 
in  our  opinion  they  substantially  present  the  law  of  the 
case,  we  are  not  called  upon  to  examine  them  with  a  view 
to  determine.  If  any  single  proposition  embraced  in  the 
charge  is  sound, a  general  exception  "to  said  instructions," 
without  either  specifying  the  propositions  deemed  objection- 
able, or  excepting  to  each  and  every  of  the  instructions,  is 
not  available.  Decker  v.  Mathews^  12  N.  Y.  320 ;  Hunt 
V.  Mayhee,  7  id.  273 ;  Gray  v.  TTie  People,  22  Mich.  220 ; 
Thrasher  v.  Tyacky  16  Wis.  258 ;  Mei^show  v.  National 
Ins.Co.y  34  Iowa.    88 ;  Johnson  v.  Jones,  1  Blackf.  220. 

A  schedule  of  what  purported  to  be  the  property  described 
in  the  chattel  mortgage  executed  by  Emmerson  to  Webber 
was  received  in  evidence  after  Emmerson  had  testified  that 
he  had  made  the  schedule  and  felt  confident  that  it  was  very 
nearly  correct.  The  exception  to  the  admission  of  the 
schedule  is  noted  by  the  following  memorandum  in  the  bill 
of  exceptions :     *'  Schedule  received  in  evidence  and  excep- 
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tion  for  plaintiff."  It  is  unuecessary  to  say  that  this  exception 
is  not  in  due  form .  It  is  no  such  exception  as  this  court  can 
recognize.  It  does  not  appear  that  any  objection  was  inter- 
posed to  the  receiving  of  the  schedule.  A  party  cannot 
silently  consent  to  the  admission  of  evidence  and  then  take 
an  exception.  An  exception  duly  reserved,  implies  that  an 
objection  has  been  previously  made  to  the  admission  of  the 
evidence,  and  that  such  objection  had  been  overruled  by 
the  court.  But  we  are  not  permitted  to  take  any  thing  by 
inference.  That  an  objection  to  the  admission  of  the  evi- 
dence was  made  at  the  trial  must  affirmatively  appear.  A 
bill  of  exceptions  must  be  construed  most  strongly  against 
the  party  excepting,  and  we  can  make  no  intendment  in  his 
favor.  Again,  the  exception  is  general  in  its  terms.  The 
grounds  of  the  objection  are  not  specified.  The  attention 
of  the  court  below  and  of  the  opposite  party  was  not  called 
to  any  particular  objection,  and,  therefore,  if  any  existed,  no 
opportunity  was  given  to  remove  it.  Tliis  exception  for 
these  reasons  cannot  be  considered.  We  will  not  pursue 
any  further  an  examination  of  other  exceptions,  to  which 
one  or  more  of  the  same  objections  lie. 

Where  the  evidence  is  clearly  not  competent  in  any  view 
for  any  purpose,  a  general  objection  will  be  sufficient;  but 
in  all  cases  where  the  evidence  is  susceptible  of  being  made 
admissible  by  the  introduction  of  further  testimony,  the  spe- 
cific ground  of  objection  must  be  stated.  The  true  rule  is 
laid  down  in  Cody  v.  Butterfieldy  1  Col.  384. 

The  motion  to  strike  out  certain  testimony,  covering  as  it 
does  nearly  all  the  material  evidence  in  behalf  of  the  defend- 
ant, is  too  broad.  As  when  evidence  is  admitted  without  an 
exception  properly  reserved,  it  is  esteemed  to  be  received 
by  consent  of  the  party  affected  by  it,  and  as  much  of  Uie 
evidence  admitted  in  behalf  of  the  defendant  in  this  case 
was  pertinent  and  material,  a  general  motion  to  strike  out 
cannot  be  granted,  nor  will  the  court,  upon  such  general 
motion,  search  the  whole  evidence,  with  the  view  to  ascer- 
tain if  any  testimony  was  improperly  admitted.   The  motion 
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should  be  apooifioally  coafined  to  the  objectionable  evi- 
dence. 

The  sole  purpose  for  which  evidence  could  be  admitted  of 
a  sale  of  t4ie  mortgaged  property  by  Emmerson  to  AUsberry , 
woold  be  to  show  that  the  title  to  said  property  charged 
only  with  the  lien  of  the  mortgage,  had  vested  by  virtue  of 
such  jsale  to  Allsberry ;  and  that,  therefore,  if  after  suoh 
sale,  Webber  had  converted  tiie  property  to  his  own  use 
without  a  sale  under  the  mortgage,  or  had  bought  it  under 
a  mortgaige  9aJe,  he  would  not  be  liable  to  Einmerson,  but 
to  AUe^t^^airry  for  the  value  of  the  ch^^ttels  in  excess  of  the 
amount  due  on  the  note  at  the  time  of  suoh  conversion,  or 
such  mortg^e  sale.  In  thi$i  view  it  was  important  that 
the  character  of  the  tiransaction  between  Emmerson  and 
AUsb^rry  should  clearly  api>ear.  If  the  sal  by  Emmer- 
son to  AUsberry  was  bona  fide  and  absolute,  vesting  the 
title  in  AUsberry  subject  to  the  li^  Emmerson  under  his 
ple^  of  set-off  could  recover  no  judgment,  unless  for  costs 
only,  agqjo^t  Webber.  If  the  mortgage  sale  had  been  con- 
duotej^jpa  stiipt  pkocordaaee  with  l^'W^^ind  the  property  had 
been  .purchaae^5  not  by  the  mortgagee,  but  by  one  compe- 
tent: to  bay  J  the  liability  of  Webber  would  be  measured 
\\y  the  value  of  the  pro,perty,  as  determined  by  the  price 
paid  by  the  higbest  bidder,  for  the  excess  of  which  over 
and  above  the  amount  due  on  tlie  note  he  would  be  re* 
quir^d  to  account.  But  when  the  mortgagee,  unmindful 
of  his  Muciary  relation,  assumes,  in  the  absence  of  an 
agreemtent  with  the  mortgagor,  to  purchase  the  mortgaged 
property,  and  to  appropriate  it  to  his  own  use,  he  violates 
the  trust  reppsed  in  him,  and  becomes  liable  for  the  actual 
valiie  of  the  property  at  the  time  of  suph  sale,  without 
regard  to  the  price  bid. 

The  law  prohibits  a  trustee,  where  intei-est  and  duty  so 
clei^rty  Qonflict^  from  purchasing  and  holding  for  his  own 
use  and  benefit  property  toward  which  he  sustains  a  fidu- 
ciary ;relation.  Webber^s  liability  arises,  therefore,  not 
from  the  purcihaae  made  at  the  mortgage  sale,  but  from 
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the  fact  that  he  reduced  to  possession,  and  without  war- 
rant of  law  converted  to  his  own  use,  the  mortgaged 
property. 

It  was  competent  to  show  at  the  trial. the  character  of  the 
alleged  sale  of  the  property  in  question  by  Emmerson  to 
Allsberry,  as  so  much  of  its  value  at  the  time  of  its  conver- 
sion, as  exceeded  the  amount  of  Webber's  lien,  could  not 
inure  to  the  credit  of  Emmerson  if  he  had  before  that  time 
parted  with  the  title,  subject  alone  to  the  lien. 

For  the  purpose  of  establishing  the  character  of  the  sale, 
the  defendant  introduced  the  witness  Stover,  who  testified 
to  a  conversation  with  Allsberry  on  the  day  of  the  mortgage 
sale.  To  the  interrogatory,  'HVhat  did  Allsberry  say  T' 
a  general  objection  was  made,  overruled  and  an  exception 
taken.  Is  this  question  admissible  for  any  purpose  ?  We 
think  not. 

Allsberry,  the  witness  testifies,  declares  that  he  was  under 
no  obligations  to  take  the  property,  that  be  had  already 
turned  it  over  to  the  plaintiflf,  and  that  he  would  not  have 
any  thing  more  to  do  with  it.  This  evidence,  if  it  was  admiss 
ible,  tended  to  show  that  the  sale  to  Allsberry  had  never 
been  completed,  that  the  title  had  never  passed,  and  it  may 
have  influenced  the  verdict  of  the  jury. 

The  witness  Stover  was  not  the  agent  of  Webber.  Web- 
ber himself  was  not  present  at  the  conversation,  nor  wiaa 
there  any  privity  between  Webber  and  Allsberry.  It  is  true 
that  in  certain  cases  the  admission  of  third  persons,  strang- 
ers to  the  suit,  are  received  in  evidence,  e.g.,  in  actions  against 
a  sheriff  for  not  arresting  a  debtor,  or  for  allowing  him  to 
escape.  Statements  made  by  the  debtor  acknowledging  the 
existence  of  the  debt,  being  sufficient  to  charge  the  debtor 
in  the  original  action,  are  evidence  against  the  defendant.  1 
Greenleaf  s  Ev.,  §  181 ;  1  Phillips'  Ev.  489. 

So  carefully  is  this  principle  guarded  and  restricted  that 
even  in  the  case  of  an  escaped  debtor,  to  bind  the  sheriff, 
the  debtor's  acknowledgment  of  the  debt  must  have  been 
made  before  his  escape.    Sogers  v.  Jones,  7  B.  &  C.  89. 
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The  admission  of  the  debtor  in  each  case  cited  by  Green- 
leaf  and  Phillips  are  clearly  against  his  own  interest.  But 
this  principle  cannot  be  invoked  in  aid  of  the  declarations 
and  admissions  under  consideration.  The  declarations  of 
Allsbeny,  made  after  h^  had  parted  with  the  possession  of 
the  property,  amounted  to  a  disclaimer  of  any  liability  on 
his  part  to  Emmerson,  and  were,  therefore,  declarations  in 
his  own  favor.  They  were  improperly  admitted  in  evidence. 
We  cUscover  no  other  material  error  in  the  record  that  we 
are  at  liberty  to  consider. 

As  the  sufficiency  of  the  plea  of  set-off  was  not  raised  in 
the  court  below,  and  has  not  been  questioned  here,  we  will 
not  pass  upon  it. 

As  the  jury  may  Have  been  misled  by  the  evidence  of 
Stover,  the  judgment  of  the  probate  court  must  be  reversed, 
with  costs,  and  the  cause  remanded  to  that  court  for  further 
proceedings  according  to  law.  Eeva'sed. 

ExcRPTioN  TO  BACH  AND  KVERT  Xnbtruction,  Where  general  charge  Is  given,  Is  Ininf- 
fletent  tf  the  oUectloiid  Are  not  spectflcaUy  stated:  SehmitU  r.  Bteeker,  3  Oolo.  274;  WUson  v, 
fieopU,  3  Colo,  m:  ICamtu  Pae.  Ry.  v.  Ward,  4  Colo.  85, 36:  Ooon  v.  JHffd^-n,  4  Colo.  27!);  WonUm 
▼.  Siegelf  6  Oolo.  8M;  CHbbt  ▼.  Wall,  10  Colo.  157;  Keith  v.  WelU,  14  Colo.  326. 


Mellor  V.  Valentine. 

1.  Where  one  oonyeys  the  fee  of  an  estate,  the  deed  of  which  is  recorded,  and 
receives  a  hond  to  recenvey  upon  certain  conditions,  which  is  not  recorded, 
he  shall  not  he  permitted  in  an  action  to  charge  the  estate  with  a  mechan- 
ic's lien,  and,  after  standing  silently  by  and  seeing  the  work  progress,  to 
either  defeat  the  lien  or  diminish  his  grantee's  estate  hy  the  production 
of  the  unzecorded  bond. 

8.  The  fact  that  a  contract  for  repairs  is  made  with  several,  does  not  affect  the 
lien,  if  one  of  the  parties  is  the  owner. 

Z.  The  legal  effsct  of  the  seventh  section  of  the  Lien  Act  (1872,  p.  151)  is  to  give 
the  mechanic  a  lien  from  the  date  the  labor  was  commenced  or  the  first 
of  the  materials  furnished. 

4.  The  manifest  object  of  the  same  section  (act  1873)  is  to  protect  the  mechanic 

against  injury  by  alienation  during  the  progress  of  the  work.  Subse 
quent  alienations  are  subordinate  to  the  right  of  the  mechanic  engaged^ 
and  who  continues  to  work  under  previous  employment  by  the  vendor. 

5.  Where  the  work  done  or  materials  furnished  is  continuous  in  its  character, 

the   contract  must  he  regarded  as  an  entirety,  and  the  lien   attaches  for 
work  done  and  materials  furnished  after  as  well  as  before  the  purchase. 
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6.  It  is  essential  that  the  contract  be  with  the  owner  or  the  agent/  iad  the 
mechanic  must  ascertain  the  nature  of  the  interest  in  the  Und  of  the*  per- 
son with  whom  he  contracts. 

Appeal  from  District  Court  of  Oilpin  County. 

Petition  for  medh^nic's  lien  was  filed  by  Valentine,  the 
appellee,  in  the  district  court  of  Grilpiri  county,  against 
Young,  Mellor  and  Jones.  The  petition  alleges  among  other 
things  :  That  petitioner,  on  the  Ilth  day  of  June,  entered 
into  a  contract  with  Nathaniel  Young,  who  Was  then  owner 
of  an  undivided  one-half  of  a  theater  building,  and  was  the 
owner  of  the  ground  on  which  said  building  stands,  to  work 
and  labor  for  said  Young  as  a  carpenter  and  joiner  in  repair- 
ing said  building  at  the  agreed  price  of  $4.50  per  day  ; 
that  at  the  same  time  Young  authorized  petitioner  to  hire 
men  to  work  for  said  Young  in  repairing  said  building,  and 
to  purchase  and  furnish  materials  for  said  repairing. 

That  in  pursuance  of  such  authority  petitioner  furnished 
materials  and  labor  for  said  repairs,  and  employed  certain 
carpenters  and  teamsters  named  in  his  petition,  and  that  at 
the  request  of  petitioner,  as  agent  for  Young,  a  number  of 
persons  furnished  materials  which  were  actually  tised  in 
the  repair  of  said  building.  That  the  parties  furnishing 
labor  and  materials  verified  their  claims  as  required  by  stat- 
ute and  thei^  assigned  them  to  petitioner,  ao^  that  he  claims 
to  hold  a  lien  therefor,  that  the  several  sutne  are  due,  etc. 
That  defendants  Mellor  and  Jones  own  an  interest  in  the 
premises  subject  to  his  lien  ;  that  service  of  notrce-  wa«5  had, 
etc. ,  and  prays  a  lien  for  work  of  petitioner,  and  for  the 
labor  and  materials  furnished  by  the  others  liamed,  etc. 

Young  made  default.  Mellor  and  Jones  answered  that 
"Young,  on  the  11th  day  of  June,  '72,  Was.  not  the  Oisrrier 
of  the  said  premises,  and  that  they  have  no  knowledge  of 
the  contract  alleged,  and  neither  admit  or  d<^y  same,  and 
neither  admit  or  deny  that  petitioner  was  authorized  to  hire 
men  or  purchase  materials,  and  neither  admit  or  deny  that 
the  several  persons  furnished  the  labor  and  materials  as 
charged  in  petition.    Deny  the  verification  and  assignment 
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of  the  claims;  neither  admit  or  deny  wliether  the  several 
amounts  are  due,"  etc.  ''That,  on  the  3d  day  of  June, 
1872,  and  for  a  long  time  prior  thereto,  Jones,  defendant, 
owned  the  undivided  one-half  of  the  said  theater  building 
and  the  west  half  of  the  lot  on  which  the  same  is  built,  and 
was  then  and  there  and  for  a  long  time  prior  had  been  in 
possession  of  the  same.  Tliat  on  said  3d  day  of  June,  he 
sold  and  conveyed  the  same  to  Young,  and  that  on  the 
same  day  Young  gave  his  bond  to  said  Jones  to  re  convey 
said  premises,  and  other  property,  to  Jones,  for  the  sura  off 
ten  thousand  dollars,  to  be  paid  on  or  before  the  1st  day 
of  Angnst,  A.  D.  1872,  which  was  duly  filed  in  recorder's 
office  on  the  17th  day  of  June,  1872. 

That  Jones  paid  Young  said  ten  thousand  dollars  on  the 
17th  day  of  June,  1872,  and  Young  thereupon  conveyed 
said  premises  to  Jones,  and  that  Jones  afterward  conveyed 
same  to  defendant  Mellor. 

That  all  said  supposed  liens  are  subject  to  said  title  so 
acquired  by  said  Mellor ;  that  Jones  has  now  no  title  to  or 
interest  in  the  premises.' ' 

After  replication  filed,  the  cause  was  referred  to  take 
proofs ;  upon  the  coming  in  of  the  master's  report,  tlie  cause 
was  submitted  upon  the  petition,  answer  and  master's  re- 
port, and  the  court  rendered  a  decree  granting  a  lien  upon 
the  west  twenty  feet  of  the  lot  upon  which  said  building  is 
situated,  and  ordering  that  defendants  pay  for  the  whole  of 
said  work,  labor  and  materials,  and  in  default  thereof  the 
part  of  lot  owned  by  defendant  Mellor  be  sold  to  satisfy  the 
sum  of  $706.89,  and  costs  of  suit.  The  deeds  and  the  bond 
set  up  in  the  answer  and  produced  in  evidence  describe 
the  land  as  in  the  decree.    Mellor  appealed  to  this  court. 

It  appeared  that  Mellor  was  in  the  building  three  or  four 
times,  and  that  Jones  was  there  every  day  or  two  during 
the  time  the  work  was  going  on. 

Mr.  Jam£S  B.  Belposd  and  Mr.  Clij^ton  Rsed,  for  ap- 
I)ellant. 

Mr.  L.  C.  Rockwell,  for  appellee. 
Vol.  III.— 33 
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Elbert,  J.  Jones,  by  his  recorded  deed,  conveyed  the 
fee  to  Young,  and  thereby  held  him  out  to  the  world  as  the 
owner  of  the  premises  sought  to  be  charged  with  this  lien. 

He  cannot  be  permitted  to  stand  by  in  silence  and  see  the 
work  go  on,  and  afterward  defeat  the  lien,  or  diminish 
Young's  estate  by  the  production  of  Young's  unrecorded 
bond  to  re-convey.  1  Story's  Eq  Jur.  385,  el  seg.;  Phillips' 
M.  L.,  §  225 ;  Higgins  v.  Furgeson^  14  111.  269  ;  Donaldson 
et  al.  V.  Holmes  et  al,^  23  id.  88 ;  Wendall  v.  Rensselaer^ 
1  Johns.  Cb.  94A\  Starrs  v.  Barker,  6  id.  166;  Phillips 
V.  ClarJc,  4  Mete.  (Ky.)  348. 

For  the  purposes  of  this  lien,  and  as  against  Jones  and 
his  grantees.  Young  must  be  treated  as  owner  in  fee  of  the 
property  at  the  date  of  his  contract  for  repairs. 

The  fact  that  the  contract  for  repairs  was  with  Allen,  as 
well  as  Young,  does  not  aftect  the  lien. 

If  the  contract  be  made  with  several  parties,  one  of  whom 
is  the  owner,  it  is  sufficient.  Vau  Court  v.  Bushaell,  21 
111.  624;  Roach  v.  Chapin,  27  id.  194. 

The  legal  effect  of  section  7  of  the  Lien  Act  of  1872  is  to 
give  the  mechanic  a  lien  from  the  date  the  labor  was  com- 
menced, or  the  first  of  the  materials  furnished. 

The'  manifest  object  is  to  prevent  wrong  to  the  mechanic 
by  alienations  or  incumbrances  duriug  the  progress  of  the 
work.  Subsequent  alienations  or  incumbrances  are  not  pre- 
vented, but  made  subordinate  to  the  right  of  the  mechanics 
who,  at  the  time,  were  engaged  in  working,  and  continued 
afterward  to  work  under  previous  employment  by  the  ven- 
dor. Phillips'  M.  L.,  §§  228-229  ;  Monroe  v.  West,  12  Iowa, 
119  ;  Miller  v.  Kaufman  et  al.,  14  Md.  173. 

It  is  objected  that  the  lien  was  allowed  for  work  done  and 
materials  furnished  after  the  17th  of  June,  the  date  of  the 
purchase. 

Where  the  work  done,  or  materials  furnished,  is  contin- 
uous in  its  chai-acter,  the  contract  is  to  be  regarded  as  an 
entirety,  and  the  lien  attaches  for  work  done  and  materials 
furnished,  after,  as  well  as  before  the  purchase.  Phillips' 
M.  L.,  §§  228,  229,  230 ;  Jones  v.  Swan,  21  Iowa,  181 ;  Mon- 


Digitized  by 


Google 


1877.]  Mellok  v.  Valkntine.  259 

roe  V.  Westy  12  id.  119;  Milner  v.  NorriSy  13  Minn.  455; 
Miller  v.  Kmifman  el  al.^  14  Md.  173. 

The  rule  is  modified  in  this  case  by  the  fact  that  Jones 
and  Mellor  were  cognizant  of  the  repairs,  and  silently  ac- 
quiesced in  their  continuance.  Under  the  statute  the  notice 
is  to  be  filed  within  forty  days  after  the  work  is  completed  ; 
in  the  case  of  sub-contractors,  within  twenty  days  after  the 
last  work  is  performed,  or  the  last  material  furnished.  The 
lien  attaches  from  the  time  the  work  was  commenced^  or 
first  of  the  materials  furnished. 

This  language  clearly  contemplates  an  open  current  ac- 
count, consisting  of  different  items,  furnished  at  different 
times,  and  that  such  an  account  be  treated  as  an  entir(*ty. 

This,  however,  in  no  wise  dispenses  with  the  necessity  of 
showing  a  previous  hiring,  or  contract  with  the  owner  or 
his  agent  under  which  the  work  was  continuously  done  or 
materials  continuously  furnished. 

That  the  work  done  and  materials  furnished  by  each 
original  claim  owner  in  this  case  were  continuous,  and  each 
founded  on  a  previous  contract  with  the  owner  or  his  agent, 
is  not  called  in  question,  except  as  to  the  claims  to  be  now 
considered. 

The  account  ofBuel  and  Burlingame  commenced  oij  tiie 
24th  of  June,  seven  days  after  the  conveyance  to  Jones  and 
Mellor,  and  cannot  be  said  to  be  founded  on  a  contract  with 
the  then  owner  or  his  agent. 

That  the  contract  should  be  with  the  owner  or  agent 
is  essential.  The  law  imposes  on  mechanics,  like  other  per- 
sons, the  necessity  to  ascertain  for  themselves  the  nature  of 
the  interest  in  the  land  to  be  improved,  of  the  persons  with 
whom  they  contract,  and  all  negligence  in  this  regard  is 
charged  to  their  account.     Phillips'  M.  L.,  §  225. 

The  lien  for  this  claim  was  improperly  allowed. 

The  work  of  Silas  W.  Long  and  William  H.  Sebastian 
commenced  on  the  17th  of  June,  the  date  of  the  conveyance 
to  Jones  and  Mellor.  To  prefer  the  lien,  we  must  say  that 
the  conveyance  was  subsequent  to  the  commencement  of 
the  work ;  to  prefer  the  conveyance,  we  must  say  that  it 
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was  previous  to  the  commencement  of  the  work.  We  sffe 
unable  to  say  that  either  was  the  jEact  They  were  concur- 
rent as  to  the  day,  and  there  is  nothing  to  show  at  what 
hour  of  the  day  the  work  was  commenced,  or  the  deed  re- 
corded. The  onicSy  however,  is  on  the  lien  claimant  to 
establish  his  right  to  priority  under  tlie  statute,  and  having 
failed  in  this  the  lien  should  not  have  been  allowed  as  to^ 
these  two  claims. 

The  decree  of  the  court  below  will  be  modified,  and  the 
lien  discharged  as  to  the  claims  of  Buel  and  Burlingame, 
Sebastian  and  Long. 

It  is  also  irregular  in  several  particulars,  unnecessary  to 
specify,  which  will  be  corrected  by  the  decree  of  this  court. 

In  all  other  respects  the  decree  of  the  court  below  is 
affirmed,  and  the  appellant  will  be  allowed  his  costs  m  this 
court.  Affirmed. 

Mkchanio  has  Lisn  fbom  Date  labor  was  oommenced  or  flMt  material  farnislMd;  JEbfl* 
tkme  Mq*  Oo,  v.  GaUooher,  6  Colo.  27.  ^^^ 


Mellor  v.  VALEWTrs'E. 

One  of  several  co-tenants  may,  if  he  will,  improve  the  common  estate  at  hia 
sole  expense,  and  if  lie  assumes  to  do  so,  undertaking  for  himsalf  aJ<»ne, 
his  co-tenants,  being  informed  of  this,  are  not  bound  to  protest  or  object  in 
order  to  avoid  liability  to  those  who  conduct  the  labor  or  improvement. 
The  moiety  of  the  co-tenant  in  the  premises  is  liable  in  his  hands  fop  the 
whole  value  of  the  improvements  made  at  his  instance. 

Upon  petition  for  rehearing  the  following  opinion  was 
delivered  by 

Wells,  J.  Counsel  err  in  supposing  that  Langrishe,  the 
eo-tenant  of  Young,  is  made  party  defendant*  ta  this  peti- 
tion. He  is  neitlier  named  as  defendant,  nor  is  procei^ 
.prayed  against  him  ;  nor  does  the  petition  in  any  way  indi- 
cate that  Langrishe  or  his  estate  is  sought  to  be  charged ; 
nor  that  he  is  in  fact  chargeable.  The  only  avermewt  which 
can  be  supposed  to  have  reference  to  his  liability  is  that  in 
which  it  is  asserted  that  during  all  the  progress  of  the 
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work,  Jones  &  Burrell  were  the  agents  of  Langrisl>e,  and 
had  full  knowledge  of  the  contract  before  alleged',  and  that 
the  work  was  being  performed.  Now,  waiving  all  coneider- 
ation  of  the  sufficiency  of  the  averment  as  to  the  agency,  i4; 
is  perfectly  manifest  that  whatever  effect  the  facts  stated 
may  have  in  proceeding  for  contribution,  they  are  altogether 
ineifectual  to  make  Langrishe  liable  to  the  petitioner.  Ac- 
cording to  the  petition,  it  was  Young  who  employed  peti- 
tioner and  all  the  oth^r  mechanics  and  material  men  ;  of 
him  alone  were  they  at  liberty  to  demand  their  recompense, 
and  upon  his  estate  alone  the  law  gave  the  lien.  The  fact 
that  Langrishe's  agents,  or  Langrishe  himself,  wasinfbrmi»d 
that  his  co-tenant  had,  on  his  sole  credit,  entered  into  engage- 
ments for  the  reparation  and  improvement  of  the  common 
estate,  and  that  the  work  was  proceeding  in  pursuance 
thereof,  would  no  more  render  him  answerable  to  the  me- 
chanic, than  would  the  same  knowledge  of  repairs  con- 
tracted for  and  proceeding  upon  premises  in  which  he  was 
in  no  manner  intei-ested.  His  silence  or  assent  would  deprive 
him  of  the  action  which,  perhaps,  he  might  otherwise  have 
had,  but  it  would  have  no  greater  effect. 

One  of  scn'^eral  co-tenants  may,  if  he  will,  improve  the 
common  estate  at  his  sole  expense,  and  if  he  assumes  so  to 
do,  undertaking  for  himself  alone,  his  co-tenants,  toeing  in- 
formed of  this,  are  not  bonnd  to  protest  or  object  in  order 
to  avoid  liability  to  those  whocondnct  the  labor  of  improve- 
ment. 

If  Young  had  assumed  to  contract  on  behalf  of  both 
himself  and  Langrishe,  or  if  the  petition(?r  and  the  other 
mechanics  had  performed  the  work  in  ignorance  of  the  lat- 
ter's  interest,  and  Langrishe  knowing  tiiis  had  silently  per- 
mitted them  to  proceed,  it  might  plausibly  be  asserted  that 
he  was  estopped  to  traverse  the  assumed  authority  in  the  one 
case,  or  the  sole  proprietorshij)  in  the  other.  But  nothing 
of  this  nature  appears. 

Unless,  however,  we  fail  to  understand  counsel,  it  is  sup- 
posed that  inasmuch  as  the  improvements  inure  in  part  only 
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to  the  advantage  of  Young's  moiety,  the  moiety  is  charge- 
able only  in  part,  that  is  to  say,  to  the  extent  of  one-half 
part  of  the  value  of  the  improvements — even  conceding  that 
Langrishe  v^as  not  party  to  the  contract.  This  argument, 
if  allowed  to  prevail,  will  have  the  effect  to  deny  the  lien 
altogether  wherever  the  improvements  are  made  at  the  in- 
stance of  one  or  a  part  of  several  joint  tenants,  or  tenants 
in  common  ;  for  whatever  may  be  the  estate  upon  which  it 
is  charged,  it  is  impossible  to  say  that  it  can  be  given  for 
the  moiety,  or  any  share  or  portion  less  than  the  whole  of 
the  mechanic's  disbursements. 

Wherever  the  statute  affords  the  lieu  at  all,  it  is  by  express 
words  "  for  the  amount  and  value  of  the  work  and  labor  so 
performed  or  materials  furnished."  Now  the  legislature 
have  not  in  express  words  prescribed  that  improveraenta 
made  at  the  instance  of  one  tenant  in  common  shall  bind 
his  share  or  interest ;  but  if  the  case  is  to  be  excluded  from 
the  general  words  of  the  first  section,  it  must  be  upon  the 
ground  suggested  in  argument,  that  the  burden  ought  to  be 
imposed  only  where  it  will  be  no  more  extensive  than  the 
benefit ;  that  A's  estate  ought  not  to  be  charged  with  a  lien 
for  that  share  of  the  improvement  which  has  inured  to  his  co- 
tenant  B.  The  same  reason  should  exonerate  the  co-tenant 
from  responsibility  altogether  ;  but  the  law  has  invariably 
regarded  his  contracts  for  the  improvement  of  the  common 
estate  binding  upon  him,  and  it  is  not  unfair  to  assume 
that  the  legislature  contemplated  the  preservation  of  a  just 
analogy  between  the  remedy  at  common  law  and  that 
afforded  by  the  statute.  Moreover,  if  the  exposition  of  the 
statute  contended  for  be  a  just  one  in  the  case  of  improve- 
ments made  by  one  of  the  tenants  in  common,  it  would  be 
reasonable  to  expect  that  no  contradictory  rule  would  be 
found  expressly  declared  in  other  analogous  cases.  For 
example  :  if  a  tenant  for  life  or  for  years  procure  substantial 
improvements  or  repairs  to  be  made,  it  is  manifest  that  as 
to  a  certain  proportion,  these  inure  to  the  reversioner,  as 
essentially  as  in  the  present  case  one  moiety  of  the  labor  and 
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materials  expended  by  the  petitioner  lias  been  appropriated 
to  the  estate  of  the  co-tenant,  Langrishe.  Yet,  by  the 
express  words  of  the  statute,  section  7,  the  particular  estate 
is  in  such  cases  chargeable  with  the  whole  value. 

Nor  are  we  without  direct  authority  upon  the  identical 
question  now  under  consideration.  In  Keller  v.  Drummond^ 
where  the  statute  limited  the  lien  to  the  estate  of  "  the  per- 
son in  possession  when  the  improvement  was  commenced/' 
it  was  held  that  the  contract  of  one  in  po6S(?ssion  of  the 
premises,  though  having  a  mere  equity,  and  that  as  ten^ 
ant  in  common  with  another,  would  bind  liis  interest  for 
the  whole  value  of  the  material.  ^  Penn.  St.  452  and  Hill- 
bourn  V.  (y  Barr^  19  Georgia,  592,  is  to  the  same  efft^ct.  Mr. 
Phillips  cites  these  cases  without  disapproval,  and  appar- 
ently regards  them  as  a  fair  expression  of  the  powers  and 
liabilities  of  tenants  in  common  in  the  absence  of  restrictive 
legislation.  We  are  convinced,  therefore,  that  upon  reason 
and  authority,  the  moiety  of  Young  in  these  premises  was 
liable  in  his  hands  for  the  whole  value  of  the  improvements 
made  at  his  instance,  and  passed  to  the  defendant  Mellor 
burdened  with  the  same  charge. 

The  claim  of  lien  filed  by  the  petitioner,  in  pursuance  of 
the  second  section  of  the  statute,  declares  in  the  first  in- 
stance for  a  lien  upon  the  whole  premises,  a/id  not  upon 
the  moiety  of  Young,  and  contains  the  following :  **  All  of 
the  above  work  and  foregoing  indebtedness  was  made  by 
Nathaniel  Young,  owner  of  one-half  of  the  said  premises, 
and  with  the  knowledge  and  consent  of  William  Jones  and 
Jatnes  Burrell,  as  the  agents  of  John  S.  Langrishe." 

It  is  argued  that  inasmuch  as  by  this  notice  the  petitioner 
declared  for  a  lien  against  the  whole  estate,  and  arising  upon 
contracts  with  both  the  co-tenants,  he  is  now  restricted  by 
this  declaration,  and  can  have  no  decree  whatever  until  Lan- 
grishe shall  be  made  a  party  and  bronght  in  ;  and  that 
whatever  is  then  found  to  be  due,  must,  if  any  lien  is  allowed, 
be  charged  against  the  whole  estate,  and  not  agains*";  the 
moiety  of  Young. 
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The  allegations  of  the  notice  respecting  the  connection  of 
Langrishe  with  the  employment  are,  as  it  seems  to  ns,  not 
different  in  effect,  from  the  averments  of  the  petition  in 
respect  to  the  same  matter  before  considei-ed.  The  claimant 
here,  as  in  his  petition,  asserts  that  the  indebtedness  for 
which  the  lien  is  claimed  was  contra<;ted  by  Yonng,  the 
owner  of  one-half  the  premises,  and  that  the  agents  of  Lan- 
grishe consented.  It  is  not  stated  that  Langrishe  was  the 
proprietor  of  an  interest ;  and  if  thi«  had  been  stated,  it  is 
not  at  all  clear  that  any  one  would,  from  the  terras  of  this 
notice,  be  at  liberty  to  conclude  that  Langrishe  or  his  estate 
is  sought  to  be  charged.  Bat  even  conceding  that  the  terms 
of  the  notices  are  to  be  construed  as  importing,  contrary  to 
the  fact,  that  the  indebtedness  arose  upon  contract  with  both 
the  co-tenants,  and  the  lien  is  claimed  upon  the  whole 
estate,  instead  of  Young's  moiety,  it  by  no  means  follows 
that  petitioner  is  estopped  from  proceeding  for  the  lien  to 
which,  had  his  notice  accorded  with  truth,  he  would,  upon 
the  evidence  in  this  case,  have  been  entitled. 

The  statute,  it  is  admitted,  must  l)e  substantially  complied 
with,  for  this  is  one  of  the  conditions  upon  which  the  lien 
is  given.  But  it  seems  to  be  safe  to  assert,  that  if  the  notice 
containing  the  substantial  requirements  of  the  statute  go 
beyond  these,  and  by  inadvertence,  or  without  fraudulent 
purpose,  seeks  to  charge  a  larger  interest  on  the  estate  than 
is,  in  fact,  chargeable,  or  asserts  a  demand  against  tliose 
who  are  liable,  together  with  those  who  are  not,  the  mis- 
take shall  not  deprive  the  mechanic  of  his  lien,  unless  some 
third  person  has  been  misled  to  his  prejudice.  Putnam  v. 
Ross,  46  Mo.  388 ;  Ilauptmm  v.  Cohlin,  20  N.  Y.  247 ; 
milbourn  v.  Q  Barr,  19  Ga.  591  ;  Tibbell  v.  Moore,  23  CaL 
215,  are  in  point. 

Now,  upon  these  authorities,  it  is  impossible  to  deny 
the  lien  to  the  extent  of  Young's  moiety;  for  the  defendant 
Mellor,  the  only  person  as  to  whom  the  supposed  overstate- 
ments of  the  noti<»-e  can  be  alleged  to  have  been  prejudicial, 
purchased  that  interest  while  the  work  was  still  in  progress, 
and  before  the  claim  of  lien  was  even  framed.     He  was  not 
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misled  by  it  in  his  purcliase  therefore,  aiRl  tliat  he  was  after- 
ward induced  to  change  his  position  in  reliance  upon  the 
statements  of  the  notice,  is  nowhere  siiown. 
The  petition  for  rehearing  is  therefore  denied. 

OoTBKAKay— Mbcxanics*  LiBNa— To  entitle  ameclianlo  to  a  lien,  ft  is  sufflclent  If  the 
contract  be  with  the  owner's  aothorlzed  a^ent  And  if  one  of  several  cotenants  undertaking 
for  himself  alone  contraeta  with  a  boilder,  a  Uen  for  the  whole  value  of  the  Improvementa 
tOAy  be  enforced  against  hia  moiety  of  sach  contracting  party:  J'oltotn  y.  Oroffeih  U  OoUk  2W; 
ateo  Jt.*M,Oo.  y.  Miuffravt,  14  Colo.  83. 


Patton  v.  The  Coen  and  Ten:  Broeke  C.  M.  Co.^  for 

use,  etc. 

1.  When  a  cause  is  tried  without  the  intervention  of  a  jury,  and  no  exception 

1^  reserred  to  tli'e  judgment,  the  sufficiency  of  tlie  evidence  to  sustain  the 
judgment  oannot  be  inquired  into.  In  the  absence  of  sach  exception, 
however,  this  court  may  consider  all  assignments  of  error  based  upon  ex- 
ceptions properly  taken  on  the  trial,  not  requiring  a  review  of  the  judg- 
ment upon  the  evidence. 

2.  An  assignment   may  be  made  of  any  property  of  which  the  assignor  has 

the  actual  or  potential  possession. 

3.  An  agent's  autliority  not  coupled  witli  wn  interest,  being  revocable  ut  the 

pleasure  of  the  principal,  one  dealing  with  sucli  agent,  after  notice  of  re- 
vocation, does  so  at  his  peril. 

4.  Where  ao  action  is  brought  by  one,  for  the  use  of  another,  it  is  unnecessary 

to  allege  the  use,  and  if  alleged,  it  need  not  be  proved. 

5.  Wlien  a  paper  is  admitted  in  evidence   without  objection,  it  must  be  held 

to  be  admitted  by  consent  of  both  parties  to  the  action,  and  to  be  what  it 
purports  on  its  faoe. 

JError  to  Probate  Court  of  Gilpin  Conrdy. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  M.  &  W.  Teller,  for  plaintiff  in  error. 

Mr.  L.  C.  Rockwell,  for  defendant  in  error. 

Thatcher,  C.  J.  Tliis  is  an  action  in  assumpsit,  brought 
by  the  defendant  in  error  against  the  plaintiff  in  error,  for 
the  money  claimed  to  be  due  to  the  Coen  and  Ten  Broeke 
Carriage  Manufacturing  Company,  for  the  use,  etc.,  for  a 
certain  omnibus,  lead  bar,  etc.,  sold  and  delivered  by  the 
defendant  in  error,  to  the  plaintiff  in  error. 
Vol.  III.— 34 
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The  record  shows  that  Patton,  through  Abbott,  a  salaried 
agent  of  the  company,  ordered  of  the  company  at  Chicago, 
Illinois,  in  May,  1874,  a  certain  omnibus,  etc.,  of  the  value 
of  $885,  one-half  to  be  paid  in  cash  upon  the  receipt  and  ac- 
ceptance of  the  omnibus,  and  the  other  half  in  sixty  or 
ninety  days,  at  the  option  of  Patton,  with  interest  at  one 
per  cent  per  month ;  that  the  omnibus,  and  other  articles 
ordered,  was  shipped  by  the  company,  to  Patton,  in  care 
of  Abbott,  June  17th,  1874,  and  were  by  Abbott  received 
and  delivered  to  Patton,  June  29th,  1874 ;  that  on  the  25th 
day  of  said  month,  at  Central  City,  by  an  agreement  be- 
tween Abbott  and  Patton,  Abbott  receipted  the  bill  for  the 
same,  and  Patton  drew  his  check  for  $440  and  his  note  for 
$445,  payable  in  ninety  days,  with  interest  at  one  per  cent 
per  month ;  the  receipted  bill,  check  and  note  were  then 
deposited  with  J.  S.  Reynolds,  cashier  of  the  Rocky  Moun- 
tain National  Bank,  with  instructions  to  deliver  to  him, 
Patton,  the  receipted  bill,  and  to  Abbott,  the  agent,  the 
check  and  note,  if,  upon  the  arrival  of  the  omnibus,  Patton 
should  find  it  according  to  order,  and  accept  the  same. 
The  omnibus  arrived  June  29th,  and  was  accepted  by  Pat- 
ton. Reynolds  then  delivered  note,  check,  and  receipted 
bill  according  to  instructions.  June  17th,  the  company 
drew  two  drafts  on  Patton  in  favor  of  the  First  National 
B^nk  of  Chicago,  one  for  $440,  payable  at  sight;  the  other 
for  $445,  payable  sixty  daj'^s  after  date,  with  interest  at 
twelve  per  cent  per  annum  ;  and  on  the  same  day  assigned 
its  account  against  Patton  to  said  bank  by  an  indorsement 
on  the  back  of  the  account.  These  two  drafts  were  in- 
dorsed and  transmitted  to  J.  S.  Reynolds,  cashier,  for  col- 
lection, and  presented  to  Patton  for  payment  and  accept- 
ance ;  the  one  he  refused  to  pay,  and  the  other  to  accept, 
for  the  reason  tliat  he  had  given  the  order  to  the  agent  for 
the  omnibus,  and  that  he  intended  to  settle  with  him  alone. 
June  27th,  Patton  received  a  telegram  from  the  company 
requesting  him  to  honor  their  drafts,  and  informing  him 
that  Abbott  had  no  authority  to  collect  for  the  company. 
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This  case  was  tried  by  the  court  without  the  intervention 
of  a  jury,  and  judgment  was  rendered  in  favor  of  the  plain- 
tiff. No  exception  was  reserved  to  the  judgment.  In  tlio 
absence  of  such  exception,  the  fifth,  sixth,  seventh  and 
eighth  assignments  of  error,  relating,  as  they  do,  to  the  suf- 
ficiency of  the  evidence  to  sustain  the  judgment,  cannot  be 
considered  by  this  court. 

By  express  enactment  (R.  S.,  ch.  70,  §  22),  where  the 
trial  is  to  the  court,  ''the  party  excepting  may  assign  for 
error  before  the  supreme  court  any  decision  or  opinion  so 
excepted  to^  whether  such  exception  relates  to  receiving  im- 
proper, or  r^ecting  proper  testimony,  or  to  the  final  judg- 
ment of  the  court  upon  the  law  and  evidence." 

While  under  this  statute  the  failure  of  the  party  aggrieved 
to  except  to  the  final  judgment  at  nisi  prius  precludes  the 
appellate  tribunal  from  reviewing  such  judgment  upon  the 
testimony  adduced  at  the  in^  {PJielps  v.  Spruance^  1  Col. 
415 :  Lisa  v.  WUcoxeUy  2  id.  85),  it  does  not  operate  to  pi-e- 
vent  this  court  from  considering  assignments  of  error  based 
upon  exceptions  duly  reserved  during  the  progress  of  the 
trial  to  the  admission  of  improper  testimony,  or  the  exclu- 
sion  of  proper  testimony. 

As  in  cases  tried  by  jury,  if  the  aggrieved  party  fails  to 
move  for  a  new  trial  he  is  not  held  thereby  to  acquiesce  in 
any  of  the  errors  committed  during  the  trial,  to  which  he 
may  have  excepted,  but  may  have,  under  our  practice,  all 
such  errors  considered  by  the  appellate  court.  Kansas 
Padjic  R.  W.  Oo.  v.  TmoTnbhfs  Administrator^  2  Col. 
659.  So  in  cases  tried  by  the  court  without  a  jury,  in  tlie 
absence  of  an  exception  to  the  final  judgment,  the  supreme 
court  may  consider  all  assignments  of  error  based  on  ex- 
ceptions properly  taken  at  the  trial,  being  inhibited  only 
from  reviewing  the  judgment  on  the  evidence. 

In  the  cases  decided  by  the  Territorial  supreme  court, 
cited  supruy  the  only  question  passed  upon,  involving  a 
oonstructiou  of  section  22  of  the  Practice  Act,  re- 
lated to  the  right  of  the  supreme  court  to  review  a  final 
judgment  upon  the  sufficiency  of  the  testimony,  where  no 
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exception  had  been  taken  to  such  judgment.  "Rie  point 
here  decided  has  not  been  prese-nted  or  passed  upon  by 
the  supreme  court  of  the  Territory. 

Of  the  other  errors  assigned,  the  only  one  upon  which 
plaintiff  in  error  seems  to  rely  in  argument,  and  the  only 
one  in  our  opinion  worthy  of  serious  consideration,  is  the 
second  assignment,  viz. :  "^  The  court  erred  in  admitting 
drafts  or  bills  of  exchange  and  the  account  sued  on,  and  at- 
tached to  the  deposition  of  C.  O.  Ten  Broeke."  The  ob- 
jection to  receiving  in  evidence  the  account  sued  on,  on  the 
ground  that  there  was  Ho  sufficient  proof  of  the  assignment 
thereof,  is  not  valid.  The  authority  of  C.  O.  Ten  Broeke  as 
secretary  of  the  company  to  make  the  assignment  for  the 
company  is  established  by  his  own  testimony.  But  it  is 
argued  that  the  account  was  not  assignable,  as  there  was 
no  claim  against  Patton  in  esse  at  the  time  the  assignment 
was  made ;  that  until  the  acceptance  of  the  omnibus  by 
Patton  there  was  no  account  due,  pr  to  become  due,  which 
could  be  the  subject  of  assignment.  This  position  is,  we 
think,  untenable.  It  was  held  in  PetcTi  v.  Tuteniy  15  M.  & 
W.  109,  that  a  tenant  may  assign  his  interest  in  crops  to  be 
grown  in  future  years  of  his  term.  The  future  earnings  of 
a  railroad  company  may  be  assigned.  BitteTibender  v. 
Sunhury  &  Erie  R.  JR.  Co,,  40  Penn.  St  275.  In  the 
case  last  cited,  the  court  says,  "it  may  be  remarked  that 
an  assignment  may  be  well  made  of  any  property  of  which 
the  assignor  has  the  actual  or  potentixd  possession."  In 
the  leading  case  of  Grantham  v.  Ilawley^  Hobart,  132,  it 
was  held  that  a  party  who  had  an  interest  in  land  HMiy 
grant  all  fruits  that  may  arise  upon  it  after,  and  the  prop- 
erty shall  pass  as  soon  as  the  fruits  are  extant,  as  a  person 
may  grant  all  the  tithe-wool  he  may  have  in  such  a  year, 
yet  perhaps  he  shall  have  none.  But  a  man  cannot  gi^ant 
all  the  wool  that  shall  grow  upon  his  sheep  that  he  shall 
buy  hereafter,  for  there  he  liath  it  neither  actually  nor 
potentially."  The  claim  assigned  by  the  plaintiff  bdow 
had  a  potential  existence,  and,  therefore,  under  the  author- 
ities just  cited,  was  a  proper  subject  of  aefiigiiment.    It  vsifi 
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an  assigBment  valid  in  equity,  wliich  a  court  of  law  will 
protect.  The  account,  in  connection  with  the  testimony  of 
TenBroeke,  was  admissible,  if  for  no  other  purpose,  to 
show  Patton's  indebtedness  to  the  company, 

Whether  the  drafts  being  unaccepted  operated  as  an  as- 
signment per  se  of  the  company's  demand,  or  tended  to 
prove  such  an  assignment,  is  a  question  upon  which  the 
authorities  are  in  great  conflict.  As  in  the  view  we  have 
taken  of  the  case  under  the  pleadings,  it  is  unnecessary  to 
decide  this  point  in  order  to  a  just  determination  of  the  riglits 
of  the  parties  litigant,  we  shall  not  pass  upon  this  question- 
Even  if  there  was  error  in  receiving  the  drafts  in  evidence, 
the  error  is  not  of  so  material  a  character  as  to  warrant  this 
court  in  reversing  the  judgment.  If  the  drafts  had  been  re- 
jected, we  are  constrained  to  conclude,  from  an  examination 
of  the  entire  record,  that  the  court  below  could  not  have 
rendered  a  different  judgment.  The  error,  if  error  it  was, 
by  reason  of  the  introduction  of  other  evidence  conclusive 
of  the  issues  joined,  became  immaterial,  and,  therefore,  is 
no  ground  of  reversal.  Indeed,  under  the  issues  formed, 
the  question  for  whose  use  the  plaintiff  sues  is  not  neces- 
sarily raised,  and  were  we  to  reject  all  evidence  relating  to 
the  assignment,  the  right  of  the  company  to  recover  would 
in  no  degree  be  impaired.  In  the  case  of  Zimmerman  v- 
Weady  18  111.  306,  in  which  the  declaration  alleged  that  the 
action  was  brought  for  the  use  of  the  Illinois  Central  Rail- 
road Company,  says  Judge  Catok,  speaking  for  the  court: 
"  That  part  of  the  declaration  which  declares  the  use  to  tlie 
Dlinois  Central  Railroad  Company  is  not  for  the  benefit  of 
the  defendant,  nor  has  he  any  thing  to  do  with  it,  nor  is  he 
in  any  way  interested  in  the  declaration  of  use.  Tliat  is 
allowed  solely  for  the  benefit  of  the  cestui  que  use^  and  as 
between  the  parties  to  the  action  it  need  not  have  been  in- 
serted." The  same  doctrine  is  announced  in  Cody  v.  But- 
terfidd^  1  Col.  386.  It  thus  becomes  apparent  that  even  if 
no  assignment  of  the  account  had  been  proved,  the  plain- 
tiff might  still  recover,  if  the  payment  to  Abbott  was  un^ 
authorized. 
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The  authority  of  Abbott  to  act  as  an  agent  being  neither 
coupled  with  an  interest,  nor  given  for  a  valnablrt  consi^l^^r- 
ation,  was  revocable  at  the  pleasure  of  his  principal.  Hunt 
V.  Rousmaniefs  Adirirs^  21  Wheat.  201 ;  1  Pars,  on  CJont. 
69  ;  and  after  notice  of  the  revocation  of  an  agent's  author- 
ity has  been  received  by  a  party  dealing  with  the  principal, 
such  party  must  from  that  time  forth,  at  iiis  peril,  deal 
with  the  principal  alone.  In  the  case  of  Fitch  v.  Bunchy  30 
Cal.  208,  Bunch,  wishing  to  exchange  fifty  shares  of  mining 
stock  for  certain  real  estate,  which  was  the  separate  projK 
erty  of  the  plaintiff,  deposited  the  stock  with  one  Norton, 
and  the '  plaintiff  and  her  husband,  William  Pitch,  exe- 
cuted to  Bunch  a  deed  of  the  real  estate,  and  deposited  it 
with  Norton,  with  the  understanding  that  after  an  exami- 
nation of  the  mining  property,  if  it  should  prove  satisfac- 
tory, William  Fitch  should  give  Bunch  an  order  on  Norton 
for  the  deed,  and  Bunch  should  give  an  order  on  Norton 
for  the  stock,  which  on  presentation  should  be  respected. 

Both  orders  were  given,  but  before  thej'-  were  given,  the 
plaintiff  commenced  suit  to  restrain  Norton  from  deliver- 
ing the  deed  to  Bunch  ;  Held^  that  Norton  was  a  mere  de- 
positary  ;  that  he  possessed  no  power  with  respect  to  thc^ 
deed,  except  as  the  agent  of  the  plaintiff,  and  as  her  agent 
he  was  subject  to  her  control ;  that  she  had  a  right  to  re 
voke  his  authority  ;  that  after  such  revocation  ''  Norton  had 
no  authority  to  deliver  the  deed  upon  the  order  of  the 
plaintiff's  late  agent;  and  that  any  attempted  delivery 
would  have  been  futile  and  would  have  passed  no  title,  as 
it  would  not  have  been  a  delivery  either  by  the  grantor,  or 
by  any  one  duly  authorized  by  her."  It  must  be  borne  in 
mind,  in  this  case,  that  the  company,  Abbott's  principal,  in- 
tervened two  days  prior  to  the  delivery  of  the  check  and 
note,  and  notified  Patton  that  Abbott's  authority  to  colU^'t 
was  revoked,  and  thereby  in  effect  prohibited  him  from 
assenting  to  the  delivery  of  the  check  and  note  to  Abbott 

But  it  is  argued  that  as  the  telegram  conveying  notice  of 
revocation  was  received  without  proof  of  its  authenticity, 
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it  is  entitled  to  no  weight.  Patton  himself  testified  that  he 
received  notice  on  the  27th  day  of  June,  A.  D.  1874,  by 
telegraph,  that  Abbott  was  not  authorized  to  receive  the 
money.  To  corrobomte  his  statement,  he  introduced  the 
telegram,  which  was  as  follows : 

Chicago,  June  28,  1874. 
To  Geo.  A.  Patton. 

Honor  our  drafts,  Abbott  no  authority  to  collect  for  us. 
(Signed)        Coen  &  Ten  Broeke  C.  M.  Co. 

It  does  not  now  lie  in  the  mouth  of  the  defendant,  whose 
evidence  it  is,  to  question  its  autlienticity.  When  a  paper 
goes  to  the  jury,  or  to  the  court,  as  in  this  case,  without  ob- 
jection, it  must  be  held  to  be  admitted  by  the  consent  of 
both  parties  to  the  action,  and  to  be  what  on  its  face  it  pur- 
ports to  be. 

June  17tli,  A.  D.  1874,  the  omnibus  was  shipped  in 
Chicago  to  "  George  A.  Patton,  Denver,  Colorado,  care  J. 
S.  Abbott,  agent."  As  appears  by  the  company's  letter  to 
Patton,  dated  on  the  day  of  the  shipment,  and  introduced 
at  the  trial  by  the  defendant,  the  shipping  receipt  and  the 
company's  account  against  Patton  were,  on  that  day,  trans- 
mitted to  him.  Abbott,  a  salaried  agent,  was,  as  the  evi- 
dence clearly  manifests,  merely  the  conduit  through  which 
the  omnibus  was  delivered.  He  had  no  interest  that  could 
in  any  way  be  affected  by  the  revocation  of  his  authority 
to  collect.  '  The  argument  that  he  had  such  an  interest  in 
the  omnibus  for  freight  charges  advanced  by  him,  as  to 
entitle  him  to  a  lien,  is  not  supported  by  the  facts.  It  does 
not  appear  that  he  advanjsed  freight  charges,  but  on  the 
contrary,  it  does  appear  by  his  own  testimony  that  he  gave 
the  company  credit  for  $885,  being  the  total  amount  of  the 
bill  against  Patton,  not  the  amount  less  freight  charges,  as 
it  is  reasonable  to  presume  he  would  have  done  had  he 
made  advances.  Had  the  authority  been  coupled  with  an 
interest  and,  therefore,  been  irrevocable,  it  was  incumbent 
upon  Patton  to  show  it,  which  he  failed  to  do.    The  revo- 
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cation  of  Abbott's  agency  to  collect  did  not  operate  to  pre- 
judice the  rights  of  any  of  the  parties  to  the  trao^ctiou. 
The  agent,  having  no  interest  growing  out  of  the  contract  of 
sale,  could  lose  nothing. 

Patton,  by  receding  from  the  arrangement  he  had  made 
with  Abbott  so  far  as  related  to  the  deposited  note  and 
check,  as  it  was  his  duty  to  do  after  notice  of  revocatioi^ 
would  still  have  been  entitled  to  the  omnibus,  at  the  price 
and  on  the  terms  agreed  with  the  company.  Tlie  relations 
of  the  parties  were,  therefore,  such  that  the  revocation 
could  not,  under  the  law,  affect  the  rights  of  either  Patton  or 
Abbott.  Before  the  known  revocation  of  tlie  agency  of 
Abbott,  delivery  of  the  note  and  check  to  him  would  have 
been,  as  to  Patton,  a  delivery  to  the  principal  ;  afterward 
it  could  have  no  such  effect.  It  then  became  a  mere  pay- 
ment to  an  unauthorized  person  and  could  not  be  held  to 
extinguish  Patton' s  indebtedness  to  the  company.  With 
full  knowledge  of  the  fact  tliat  Abbott  had  no  authority  to 
receive  payment  as  agent  of  the  company,  Patton,  regard- 
less of  the  rights  of,  and  notice  from  the  company  with 
which  he  dealt,  adopts  a  course  of  action  which  he  well 
knew  must  operate  to  divert  the  money  from  his  vendor. 
The  instructions  given  to  the  depositary  to  deliver  the  note 
and  check  to  Abbott,  who  was  known  to  both  Patton  and 
Reynolds  as  the  agent  of  the  company  in  the  premises, 
were  in  effect  (after  the  known  revocation  of  Abbott's 
agency)  instructions  to  deliver  them  to  the  company  or  its 
order  :  but  so  far  as  the  evidence  shows,  Patton  failed  to 
communicate  to  the  depositary  that  Abbott  was  no  longer 
authorized  to  receive  the  note  and  check.  On  the  contrary, 
without  disclosing  the  revocation  of  Abbott's  agency  to 
collect,  he  apprises  the  depositary  of  his  acceptance  of 
the  omnibus  and  leaves  him  to  infer  that  Abbott  is  still 
agent  to  collect  quoad  that  transaction,  and,  as  such  agent, 
entitled  to  receive  the  note  and  check.  Under  such  cir- 
cumstances^ can  it  be  asserted  that  the  payment  to  Abbott 
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wholly  unauthorized  as  he  was  to  receive  it,  as  Patton 
well  knew,  satisfied  the  company's  demand  against  Patton? 

We  are  of  opinion  tliat  this  question  must  be  resolved 
in  the  negative.  It  was  a  payment  at  tlie  instance  of  Patton 
and  m  his  own  wrong,  of  which  he  cannot  be  permitted  to 
take  advantage. 

FaiUng  to  discover  any  error  in  the  record  of  a  character 
that  would  warrant  a  different  judgment  in  the  court  below 
if  the  caiwe  were  to  be  remanded,  we  are  all  of  opinion  that 
Hie  judgment  should  be  affirmed.  AffiiTtied. 

Action  for  Anothhb's  UOi-:.   fioattl  of  CommUtsiuaers  v.  SUmu,  r>  Colo.  39. 

AamoNMKNT:  fSlamftertoinv.  G«mmt,  ro  Colo.  100.  -^.  «. 

BUFFiciKNcy  OF  ETviDKNCE  TO  HusTAiw  Jcdgmknt:  Bmktr  V.  Hamilton,  3  Uolo.  2»2:  .Hog- 
pie  T.  BU^  A  OblU  AM;  Imw  v.  .AKiafcer.  0  OOlo.  hh&\  dolt/tcuto  Hfirittgt  Cb.  v.  Hopkinat  5  OOIO.  2ia 


Schmidt  et  al.  v,  Stecker. 

t.  Where  an  exception  goes  genoraily  to  i\w  wliole  charge  which  contains 
distinct  propositions,  and  there  is  one  proposition  in  the  charge  that  is 
sound,  the  exception  will  not  avail. 

2.  The  fact  of  an  alleged  alteration  of  the  bond  upon  which  this  action  was 
founded  having  been  fairly  submitted  to  the  jury,  they'  being  the  judges 
of  the  credibility  of  the  several  witnesses,  this  court  will  not  set  aside 
the  verdict. 

Appeal  from  District  Court  of  Arapahoe  County, 

Stbckeb,  the  appellee,  obtained  a  decree  in  the  district 
court,  in  December,  1874,  for  the  sum  of  $1,014  -^  against 
Schmidt,  one  of  the  appellants.  Schmidt  appealed'to  the 
supreme  court,  giving  bond  in  $2,000  witli  Rohlting  and 
Mahr  as  sureties.  Failing  to  comply  with  the  conditions 
of  the  bond,  Stecker  commenced  his  action  of  debt  on  the 
bond  at  the  April  term,  1876,  of  the  district  court  of  Arapa- 
hoe county.  The  cause  was  tried  at  the  September  term, 
1876,  resulting  in  a  verdict  for  the  plaintiff,  upon  which 
judgment  was  rendered  in  his  favor  for  $l,b54.07.  To 
reverse  this  judgment,  Schmidt,  Rohlting  and  Mahr  appeal 
to  this  court. 

Upon  tlie  trial  in  the  court  below,  the  defendants  intro- 
duced evidence  to  show  that  an  alteration  had  been  mad  ; 
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1 


in  the  bond  in  a  material  particular  after  the  same  had 
been  executed,  whicli  was  controverted  by  the  plaintiff 
successfully  before  the  jury.  In  this  court,  the  appellants 
urge  that  the  verdict  was  against  the  evidence,  and  also 
assign  error  upon  the  instructions  given  to  the  jury,  to 
which  they  excepted  generally  and  which  was  as  follows  : 

"  In  .case  yon  find  for  the  plaintiff,  he  is  entitled  to  re- 
cover the  amount  of  the  decree $1,014  44 

Interest  on  the  same  since  February  2,  1875 162  93 

Cost  in  district  court 228  20 

Less  amount  which  the  evidence  satisfies  you  the 

defendants  or  either  of  them  have  paid  damages 

awarded  in  the  supreme  court 150  00 

Interest  on  that  sum  from  Feb.  19,  1876 7  60 

Costs  in  the  supreme  court 17  10 

And  find  the  amount  of  all  these  items  as  the  damages 
which  the  plaintiff  is  entitled  to  recover." 

Messrs.  Browne  &  Putnam,  for  appellant. 
Mr.  Sam.  P.  Rose,  for  appellee. 

Wells,  J.  The  court  below  instructed  the  jury  that  if 
they  should  find  for  the  plaintiff,  they  would  allow  a 
specified  sum  as  damages  for  the  breach  of  the  bond.  In 
another  part  of  the  charge  the  several  items  constituting 
these  damages  were  set  forth.  Inasmuch  as,  upon  this 
point,  there  is  no  conflict  in  the  evidence,  and  the  amount 
finally  awarded  does  not  appear  to  exceed  the  just  measure 
of  the  plaintiff's  damages,  we  probably  ought  not  to  re- 
verse the  judgment  upon  this  ground.  But  the  plaintiff  in 
error  having  excepted  generally  to  the  whole  of  the  charge, 
is  not  in  position  to  assign  error  upon  any  part  of  it 
Webber  v.  Emmerson^  decided  at  this  term  {ante,  p.  248). 

The  question  as  to  the  alleged  alteration  in  the  bond  was 
fairly  submitted  to  the  jury.  Whether  they  have  properly 
resolved  it  depends  altogether  upon  the  credit  to  be  given 
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to  the  seveml  witnesses,  and  upon  this,  we  see  no  reason 
to  overrule  the  conclusions  of  the  jury. 
Judgment  affirmed  with  costs.  Affi/rmed. 


PeABODY  ?).  TiTATOIIER  et  al. 

1.  The  statate  (R.  S.,  p.  513,  ^  41)  provides  that  '*'  appealn  to  the  supreme  court 

from  the  district  court  sliall  be  allowed  iu  all  cases  where  the  judgment 
or  decree  appealed  from  shall  be  final,  and  shall  amount,  exclusive  of 
costs,  to  the  sum  of  $20,  or  relate  to  a  franchise  or  freehold." 

2.  Parties  canuot  confer  jurisdiction  over  the  subject-matter  of  an  action  by 

consent. 

Appeal  from  District  Court  of  Pueblo  County. 
Messrs.  Symes  &  Decker,  for  appellant. 
Mr.  Charles  E.  Gast,  for  appellees. 

Wells,  J.  The  judgment  below  was  for  costs  merely, 
and  does  not  relate  to  a  franchise  or  a  freehold. 

No  appeal  lies,  therefore.     Rev.  Stat.,  Ch.  Ixx.,  §  41. 

It  is  true  the  defendant  below  has  joined  in  error,  and  so 
has  consented  to  the  appeal.  The  doctrine  of  Mollandin 
V.  The  Colorado  Central  Railroad  Co.  {ante^  p.  173),  how- 
ever, is  that  such  consent  is  ineffectual  to  confer  jurisdic- 
tion. We  are  unable  to  follow  those  courts  which  announce 
a  contrary  doctrine.  Appeal  dismissed, 

Partics  cannot  Confkr  Jurisdiction  over  the  subject-matter  of  an  action  by  consent, 
«r  by  Joinder  In  error:  FrancU  v.  Well*,  4  Colo.  274;  Thome  v.  Ortuitter, «  Cola  3»;  Hatl  v.  JHxy 
Bock  C.M.Oo.9.  Colo.  81;  Crmte  v.  Farmer,  U  Colo.  29«. 


The  Colorado  Springs  Co.  v.  Hewitt. 

1.   a  motion  to  Bet  aside  a  default  muRt  be  supported  by   an  affidavit  and  be 

made  of  the  term  at  which  the  judgment  is  entered. 
3.  In  case  of  default  the  proper  practice  is  to  swear  the  jury  "toasHess  the 

plaintiff's  damages/'  not  "  to  try  the  issues." 
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3.  Upon  judgment  by  default  in  the  probate  court  when  the  dama^^ea  doinot 
rest  in  computation,  the  writ  of  inquiry  should  be  issued  according  to  the 
practice  of  the  district  court,  and  the  inquisition  should  be  by  a  jury  of 
twelve  luen. 

Brror  to  Probate  Court  of  El  Paso  County. 

This  was  an  ac^tion  on  the  case  brought  by  Hewitt,  the 
appellee,  against  the  Colorado  Springs  Company,  and  judg- 
ment taken  by  default.  A  motion  to  set  aside  the  default' 
was  overruled. 

Messrs.  Davidson  &  Harrikon,  for  plaiatiff  in-error. 

Messrs.  Hollings worth  &  Danford,  fox  defendant  in 
error. 

Elbert,  J.  The  motion  to  set  arid<».  the  default  was  not 
of  the  term  at  which  the  judgment  was  entered,  nor  was  it 
supported  by  affidavit,  and  was  properly  overmled.  R.  S., 
§  16,  p.  506. 

The  proper  practice  would  have  been  to  swear  the  jury 
"to  assess  the  plaintiffs'  damages"  and  not  to  "try  the 
issues,"  but  we  are  not  prepared  to  say  that  this  irregular- 
ity is  sufficient  ground  for  reversal. 

At  common  law,  upon  judgment  by  default,  a  writ  of 
inquiry  was  necessary,  and  issued  to  ascertain  the  damages 
of  the  plaintiff. 

This  mode  of  procedure  was  modified  and  adopted  by 
section  15  of  the  Practice  Act,  R.  S.  506,  as  the  practice  of 
the  district  courts  of  the  late  Territory. 

By  section  28  of  the  Probate  Act  (R.  S.  526),  the  rule  of 
practice  and  proceedings,  prescribed  by  law  for  the  govern- 
ment of  the  district  courts,  were  [)rescribed  also  for  the  gov- 
ernment of  the  probate  courts,  which  were  clothed  with 
common  law  jurisdiction  by  act  of  March  3d,  A.  D.  1863. 

Considered  with  reference  to  these  provisions,  upon  judg- 
ment by  default  in  a  suit  pending  in  a  probate  court,  where 
the  damages  did  not  rest  in  computation,  a  writ  of  inquiry 
according  to  the  practice  of  the  district  courts  waa,  without 
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question,  the  proper  mode  of  procedure.  A  question  is 
made,  however,  in  view  of  other  statutory  provisions.  Sec- 
tion 32  of  the  Probate  Act,  R.  S.  527,  provides  that  no  grand 
or  petit  jury  shall  be  summoned  to  attend  the  terms  of  the 
probate  court,  but  if  either  party  shall  demand  a  jury,  a 
jury  shall  be  summoned  as  in  cases  before  a  justice  of  the 
peace. 

Section  25  of  the  Justices'  Act,  R.  S.  401,  provides  for  a 
jury  of  six,  or  twelve,  if  a  less  number  be  objected  to.  It 
is  claimed  that  in  virtue  of  these  provisions  the  inquisition, 
in  case  of  judgment  by  default  in  the  probate  court,  may 
be  by  a  jury  of  six.  We  do  not  think  such  a  view  author- 
iawd.  The  manifest  object  of  section  32  is  to  provide  for  a 
jury  to  perform  the  duties  of  a  regular  panel,  to  wit:  the 
trial  of  issues.  There  is  evidence  of  this  in  the  form  of  the 
writ,  which  is  prescribed  by  the  statute,  and  runs  as  follows : 
"  To  make  a  jury  between  said  parties  in  a  plea  of — ,  because 
as  well  the  said  plaintiff  as  the  said  defendant  have  put 
themselves  upon  the  country  for  trial."  At  common  law  a 
jury  summoned  by  writ  of  inquiry  in  case  of  default  hud 
no  necessary  connection  with  the  regular  panel.  Did  they 
serve  on  or  constitute  it  in  part  or  whole,  it  was  in  virtue  of 
the  writ  of  inquiry,  and  not  in  their  character  as  regular 
jurors. 

Judgment  by  default  is  incomplete;  the  7'ig?U  of  the 
plaintilT  to  recover  is  established,  but  the  quantum  of  dam- 
ages sustained  by  him  is  not  determined,  hence  the  judg- 
ment at  common  law  was  "that  the  plaintiff  ought  to 
recover  his  damages,  but  because  the  court  knew  not  what 
damages  the  said  plaintiff  hath  sustained,  therefore  the 
sheriff  is  commanded  that  by  tlu^  oaths  of  twelves  honest  and 
lawful  men,  he  inquire  into  the  said  damages  and  return 
such  inquisition  into  court,"  2  Black.  Cora.  398.*  The 
writ  employed  the  same  language  and  was  a  mere  warrant 
to  the  sheriff  to  assess  damages,  and  was  the  equivalent  of 
a  rule  for  the  clerk  to  assess  where  they  lay  in  computa- 
tion.    Cook  V.  Tuttle,  2  Wend.  289. 

The  sheriff  presided  at  the  inquisition,  but  his  authority 
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was  ministerial  and  not  judicial.  T^iUei^on  v.  Cheatham^  2 
Johns.  270.  It  could  be  executed  before  his  deputy  as  well. 
Tidd's  Pr.  575. 

The  finding  was  intended  merely  to  inform  the  conscience 
of  the  court.  Ward  v.  Haight^  3  Johns.  Cas.  80.  It  could 
be  executed  at  any  place  in  the  county,  2  Ld.  Ray.  1449, 
and  after  the  regular  panel  had  been  discharged.  JBlna 
Insurance  Co.  v.  Pltillips^  27  111.  71. 

In  cases  of  legal  difficulty  it  could  be  executed  before  the 
judge,  who  presided  in  the  place  of  the  sheriff,  and  certified 
the  inquisition.  Ellsworth  v.  Thompson^  13  Wend.  658. 
The  jurors  could  not  be  cliallenged,  ''because,"  in  the  lan- 
guage of  the  case  in  3  Salk.  81,  "this  is  only  an  inquest  of 
office,"  but  the  sheriff  in  his  discretion  might  admit  the 
challenge. 

This  summary  of  rules,  modified  perhaps  in  some  particu- 
lars by  modern  practice,  shows  the  distinct  and  individual 
character  of  the  proceeding :  That  while  the  inquisition 
was  at  common  law  subject  in  many  respects  to  the  same 
laws  and  conditions  as  a  trial  by  jury  at  nisi  prius^  it  was 
in  its  writ,  its  object,  its  presiding  officer,  its  pla<je  of  meet- 
ing, and  its  mode  of  procedure  a  distinct  and  separate  pro- 
ceeding, with  a  well-defined  practice.  Having  bi^n  adopted 
into  and  made  a  part  of  tlie  practice  of  the  district  courts  by 
designation,  and  made  applicable  to  the  practice  of  the  pro- 
bate court  by  the  provisions  of  section  28  of  the  Probate 
Act,  we  cannot  hold  it  changed  in  an  essential  feature  by 
intendment.  Jones  v.  Stevens^  1  Col.  67 ;  Davis  v.  Bangor^ 
etc.y  Railroad  Co.^  60  Me.  303;  Jennings  v.  Asten^  5  Duer, 
696. 

This  inquisition  should  have  been  by  a  jury  of  twelve 
men,  according  to  th(»  practice  of  the  district  court. 

The  judgment  is  reversed  with  costs,  and  the  cause 
remanded  that  proceedings  may  be  had  on  the  judgment  by 
default  according  to  law. 

Herersed, 
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Bartels  et  al.  v.  Hoey. 

.'.  motion  in  this  court  to  dismiss  an  appeal  for  want  of  prosecution  and  for 
the  taxation  of  costs  cannot  be  entertained  where  it  is  apparent  on  the  face 
of  the  record  that  this  court  has  no  jurisdiction  of  the  appeal. 

Appeal  from  District  Court  of  Pueblo  County. 

Messrs.  Blake  &  Jacobson,  and  Mr.  Benjamine  Mat- 
TiOE,  for  the  motion. 

Elbert,  J.  This  cause  was  docketed  by  the  appellee, 
who  moves  to  dismiss  it  for  want  of  prosecution.  Want  of 
jurisdiction  is  apparent  on  the  face  of  the  record.  §5, 
R.  S.  537,  cited  by  counsel,  is  not  applicable. 

An  appeal  did  not  lie  to  this  court  in  this  case.     A  dis 
missal  for  want  of  prosecution  would  be  inapt,  as  such  an 
order  implies    prosecution  of   the  suit  by  the  appellant 
legally  possible.    The  suit  must  be  dismissed  for  want  of 
jurisdiction,  apparent  on  the  face  of  the  record. 

Upon  the  power  of  the  court  in  such  a  case  to  award  the 
defendant  costs,  there  is  .some  conflict  in  the  decisions,  but 
the  great  weight  of  authority  is  to  the  eftect,  that  when  a 
cause  is  dismissed  for  want  of  jurisdiction,  costs  cannot 
be  awarded.  Hornthall  v.  The  Collector^  9  Wall.  666,  and 
cases  there  cited ;  2  Woodb..  &  M.  C.  C.  187 ;  3  Sum.  C.  C. 
473;  2  Mass.  207;  23  Pick.  110.  {Contra,  but  based  on 
statute,  8  Mete.  370  ;  4  Gray,  201.)  1  Wis.  611  ;  4  id.  188  ; 
3  N.  H  130  ;  4  id.  281  ;  21  Ark.  264 ;  26  id.  315  ;  2  Yerg. 
679  ;  3  Litt.  (Ky.)  331  ;  1  Verm.  488 ;  7  Cow.  423 ;  6  id.  33  ; 
1  Conn.  40;  8  id.  165;  2Fairf.  234;  24  Ale.  332;  Wright 
(0.),417. 

These  decisions  generally  proceed  upon  the  ground  that 
tlie  court  has  possession  of  the  case,  and  tliat  there  can  be 
no  judgment  where  there  is  no  jurisdiction.  Whatever 
may  be  the  hardship,  it  is  difficult  to  escape  the  logic  of 
this  conclusion. 

In  the  case  of  Busham  v.  Rang  sly,  2  Woodb.  &  M.  C. 
C.  R.  187,  Woodbury,  J.,  after  an  elaborate  review  of  the 
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decisions  of  the  different  States,  correctly,  as  we  tliink, 
states  the  general  conclusion  as  follows:  *  *  *  *  "No 
court  can  award  theui  (costs)  without  a  special  statute  broad 
enough  for  the  purpose  *  *  *  *  notwithstanding,  then, 
the  equities  in  favor  of  giving  costs  where  a  party  has  been 
put  to  expense  in  a  case  dismissed  for  want  of  jurisdiction, 
and  notwithstanding  the  broader  discretion  in  courts,  over 
costs,  in  chancery  than  at  common  law,  there  is  a  defect  of 
power,  to  adjudicate  or  award  costs  to  either  side,  where 
there  is  no  power  to  adjudicate  on  the  merits,  and  where  the 
cause  is  dismissed  on  account  of  the  want  of  any  such 
power.  *  *  *  *  It  might  be  expedient  for  congress  and  the 
State  legislature  expressly  to  authorize  a  court  to  give 
costs  in  such  cases,  as  they  must  hear  and  decide  the  ques- 
tion whether  they  have  jurisdiction  or  not,  and  umy  well 
allow  the  josts  of  doing  that,  if  the  legislative  power  pleases, 
and  even  the  costs  of  the  whole  proceeding." 

In  this  view  of  the  law  we  have  searched  in  vain  for  some 
statutory  provision  that  should  allow  us  to  award  costs  in 
tliis  case.  §  18,  R.  S.  156,  does  not  aid  us.  No  fair  or 
usual  construction  of  the  language  or  legal  phrases  em- 
ployed in  'hat  section  can  be  held  to  include  a  case  dis- 
missed for  want  of  jurisdiction,  and  could  it  be  held  that 
the  section  named  did  not  exclude  the  application  of  other 
sections  of  the  act  to  cases  in  this  court,  there  is  nothing  in 
the  entire  act  to  authorize  a  different  result. 

Costs  denied. 

CoBTS— On  Dismishal  kor  want  or  JiTKiHTJK  tion'  no  costs  caij  b«  invnrdert:  Dever  ▼. 
Montmgan,  4  Colo.  256;  Kent  v.  LabetU  Co.  Oommrs.  42  Kau.  5»7,  citing  the  principal  c 


Merchants'  Dispatch  and  Trans.  Co.  f).  Cornforth. 

t.  The  employment  of  a  common  carrier  is  a  public  employmeL\  and  while 
he  may,  by  special  agreement,  excuse  himself  for  accidental  Umes^  he  is 
responsible  for  all  damages  occasioned  by  negligence  or  misfeasance, 
either  of  himself  or  servants,  and  cannot  divest  himself  of  this  liability 
either  by  special  contract  or  notice. 
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2.  When  a  common  carrier  accepts  delicate  fruits  for  transportation  half 
across  the  continent  in  the  winter  season,  the  character  of  his  employ- 
ment, independent  of  any  contract,  clearly  implies  that  he  will  ship  them 
in  Boch  Tehides,  and  exercise  sach  diligence  as  may  be  loasouahly  neces- 
sary for  their  safe  passage  to  their  destination. 

Error  to  Prohate  Court  of  Arapdlioe  County* 

AcTiox  in  assumpsit  against  a  common  carrier  to  recover 
damages  for  not  safely  and  securely  delivering  certain 
goods.  The  caus(»  was  tried  to  the  court,  and  the  plaintiff 
had  judgment  for  $750.  The  facts  are  sufficiently  stated  in 
the  opinion,  the  principal  point  presented  in  the  argu- 
ment being  upon  the  right  of  a  common  carrier  to  limit  his 
liability  by  contract  or  notice. 

Messrs.  Hughks  &  Wklbokn,  and  Mr.  Sam  P.  Rose,  for 
plaintiff  in  error. 

Mr.  John  W.  Blackburn,  for  defendant  in  error. 

Thatcher,  C.  J.  The  Meichants'  Dispatch  and  Trans- 
portation Company  is  a  common  carritM-.  Birks  Cornforth, 
the  defendant  in  error,  who  w^as  the  plaintiff  in  the  court 
below,  through  their  agents,  Raymond  Bros.,  bought  a  car 
load  of  fruits,  consisting  of  oranges,  lemons,  and  bananas, 
of  Underhill  &  Stewart,  in  New  York  city.  The  fruit  was 
delivered  to  and  shipped  by  the  plaintiff  in  error,  from 
New  York  to  Denver,  in  the  month  of  February,  A.  D. 
1874.  The  evidence  shows  that  Raymond  Bros,  entered 
into  an  oral  contract  with  the  companyto  ship  the  fruits  in 
a  refrigerator  car  through  to  Denver  without  change ;  that 
subsequently,  and  after  the  fruit  was  loaded  in  the  car,  a 
bill  of  lading,  made  out  by  tlie  company  in  the  name  of 
Raymond  Bros.,  was  delivered  to  them,  on  which  was 
pirinted  Ihis,  among  other  conditions  :  "The  company  will 
not  hold  itself  liable  at  all,  for  irijurj^  to  any  article  of 
freight  during  the  course  of  transportation,  occasioned  by 
the  vv('ather."     On  the  bill  of  lading  was  written  the  words 

Vol.  111.-36 
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"general  release,"  the  import  of  which  was  explained  in 
the  evidence  to  be,  that  the  common  carrier  was  released 
from  ail  loss  or  damage  happening  to  the  shipment  under 
the  bill  of  lading. 

In  our  view,  so  far  as  the  rights  of  the  parties  are  con- 
cerned, it  is  immaterial  whether  the  oral  contract  entered 
into  between  the  company  and  Raymond  Bros.,  or  the  stipu- 
lations in  the  bill  of  lading  control.  In  either  event  the 
result  will  be  the  same,  as  becomes  evident  when  we  con- 
sider the  nature  and  extent  of  a  common  carrier's  liability, 
which  is  established  by  law,  and  within  certain  limits  fixed 
by  considerations  of  sound  public  policy,  independent  of 
contract.  The  employment  of  a  common  carrier  is  a  pnblic 
employment.  The  duty  he  owes  as  such  is  a  public  duty. 
The  obligations  the  law  casts  upon  him  he  cannot  throw  off 
at  pleasure.  To  a  limited  extent  only  can  he  avoid  respon- 
sibility. With  a  zealous  eye  the  law  keeps  vigil  over  the 
public  weal,  and  will  not  permit  a  carrier  to  enter  into  a 
contract  which  will  exempt  him  from  liability  so  far  as  his 
duty  is  of  a  public  character.  No  special  notice  brought 
home  to  the  customer  can  relieve,  no  contract  can  exonerate 
a  common  carrier  from  the  consequences  of  his  failure  to 
exercise  that  degree  of  diligence  to  which  he  is  bound  by 
the  nature  of  his  employment.  While  by  special  agree- 
ment he  may  excuse  himself  for  accidental  losses^  he  will 
nevertheless  continue  responsible  for  all  damages  occa- 
sioned by  negligence  or  misfeasance  in  him  or  his  servants. 
2  Kent's  Com.  607.  In  the  leading  English  case  of  Wyld 
V.  Pickford,  8  Mees.  &  Welsh.  443,  Baron  Parke,  re- 
ferring to  the  extent  to  which  a  carrier  would  be  liable, 
after  notice  to  the  customer,  says  *'  he  still  undertakes 
to  carry  for  hire,  and  is  therefore  bound  to  use  ordinary 
care  in  the  custody  of  goods,  and  their  conveyance  to  and 
delivery  at  their  place  of  destination,  and  in  providing 
proper  vehicles  for  their  carriage.  It  is  enough  to  prove  an 
act  of  ordinary  negligence  ;  and  after  such  notice,  it  may 
be  that  the  burden  of  proof  of  damage  or  loss  by  the  want  of 
such  care  would  lie  on  the  plaintiff:" 
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The  doctrine  that  a  common  carrier  cannot  divest  him- 
self of  liability  either  by  special  contract  or  notice,  where 
damage  or  loss  results  from  his  fraud,  negligence,  or  mis- 
feasance, may  now  be  considered  as  well  established  in  this 
country.  Suffer  v.  The  Portsmouth  S.  &  P.  and  E.  R.  H. 
Co.,  31  Me.  228 ;  Kallman  v.  W.  8.  Express  Co,,  3  Kan. 
211 ;  Pratt  et  al.  v.  Ogdensburg  and  L.  &  O.  R,  R,  Co.,  102 
Mass.  657 ;  FarnJiam  v.  Camden  and  Amboy  R.  R.  Co.,  55 
Penn.  St.  58;  Indianapolis  Rayilroad  v.  Allen,  31  Ind.  394; 
Berry  v.  Cooper,  28  Ga.  543. 

In  the  well-considered  case  of  Railroad,  Company  v. 
Lockwood,  17  Wall.  357,  the  court  arrives  at  the  following 
among  other  conclusions,  as  to  the  liability  of  common 
carriers:  ^' Mrst  That  a  common  carrier  cannot  lawfully 
stipulate  for  exemption  from  responsibility,  when  such  ex- 
emption is  not  just  and  reasonable  in  the  eye  of  the  law. 
Secondly.  That  it  is  not  just  ard  reasonable  in  the  eye  of 
the  law,  for  a  common  carrier  to  eti])ulate  for  exemption 
from  responsibility  for  the  negligence  of  himself  or  his  serv- 
ants." 

Applying  these  principles,  the  case  before  us  is  one  of 
no  great  difficulty.  Tiiere  is  some  evidence  that  the  fruit 
was  packed  in  a  refrigerator  car  in  New  York  city ;  sucli  a 
car,  as  the  testimony  establishes,  is  usually  employed  in 
the  winter  for  that  purpose,  it  being  well  adapted  to  ex- 
clude the  cold.  The  evidence  conclusively  shows  that 
when  the  fruit  reached  Denver,  it  was  in  an  ordinary  box 
car,  and  badly  frozen.  There  were  apertures  in  the  car 
through  which  the  cold  and  snow  ent(»red.  There  was  snow 
all  around  the  boxes  of  fruit.  It  appears  in  evidence,  that 
.  fruit  shipped  in  a  common  box  car  will  freeze  in  ordinary 
winter  weather,  and  if  shipped  with  due  care  in  a  refrigera- 
tor, or  other  car  adapted  to  keep  out  the  cold,  it  will  not 
freeze  in  severe  winter  weather. 

Was  the  company  guilty  of  negligence  ? 

When  a  common  carrier  accepts  for  transportation  in 
the  winter  season,  to  ship  half  across  the  continent,  delicate 
fruits,  the  character  of  his  employment,  independent  of  any 
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contract,  clearly  implies  that  he  will  ship  them  la  such  cars 
and  exercise  such  diligence  as  may  be  reasonably  necessaiy 
for  their  safe  passage  to  their  destination.  Having  failed 
to  do  this  he  cannot  escape  liability.  In  the  case  of  Wing 
V.  ITie  New  York  and  Erie  B,  R,  Co.,  1  Hilt.  241,  where  by 
the  negligence  of  the  carrier  a  certain  lot  of  potatoes  was 
frozen,  the  court  says:  "The  fact  that  they  were  perish- 
able imposed  upon  the  defendant  more  than  ordinary  care 
and  diligence,  as  mere  bailees,  and  the  obligation  to  deposit 
them  most  securely  against  cold.  That  it  would  take 
longer  to  do  it  does  not  relieve  them  of  the  duty.  The  in- 
tensity of  the  cold  created  also  the  obligation  of  additional 
vigilance,  and  what  was  usual,  was  not  the  consideration. 
What  was  necessary  to  be  done,  under  all  the  circum- 
stances, was  the  true  criterion." 

The  rule  here  adopted,  that  the  degree*  of  care  and  dili- 
gence to  be  exercised  by  the  carrier  must  be  commensurate 
with  the  nature  of  the  trust,  is  salutary  and  just. 

The  company,  as  appears  from  the  evidence,  was  guilty 
of  the  most  culpable  negligence  in  transporting  the  fruit  in 
a  car  "wholly  unfit  for  the  purpose,  in  the  winter  season. 
It  follows  from  what  we  have  before  said,  that  the  company 
is  liable  for  loss  occasioned  by  such  negligence. 

Let  the  judgment  of  the  court  below  be  affirmed,  with 

costs. 

Affirmed. 


Tucker  "et  al.  t).  McCoy. 

1.  A  bill  of  complaint  to  quiet  title  to  a  lot  witliln  the  town  site  of  Oeorgulown 

under  the  act  of  the  legiHlativo  assembler  of  February  Uth,  1S70  (Laws  of 
1870,  p.  150),  must,  among  other  things,  aver  the  entrv  to  tho  town  site 
under  the  act  of  congress  of  March  2d,  1867  ;  that  the  corporate  autlion- 
ties  gave  due  notice  of  the  eutr\%  and  tliat  the  complainant  filed  his  state- 
ment in  writing  with  the  corporate  authorities  within  ulnety  days.  AH 
adverse  claimants  who  filed  within  tlio  time  limited  should  be  made 
parties  to  the  suit. 

2.  A  party  defendant  seeking  specific  relief  in  a  suit  in  chancery  must  do  so 

by  cross-billy  and  must  state  the  grounds  upon  which  he  relies  for  affirm- 
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atlve  reiUf  with  the  s&ine  strictness  required  of  the  complainant  in  thA 
original  bill»  except  tliat  be  need  not  show  the  grounds  of  equity  to  sup- 
port die  jurisdiction  of  the  court. 

Appeal froufh  District  C&urt  of  Clear  Greek  County. 

TbcKER  and  another,  the  appellants,  filed  their  bill  of 
complaint  against  McCoy,  the  appellee,  in  the  district  court 
of  Clear  Creek  county,  to  quiet  title  to  certain  lots  in  George- 
town, Colorado,  alleging  title  by  purchase,  occupation  and 
improvements  under  the  law&  of  Colorado  and  the  acts  of 
congress.  McCoy  filed  his  answer  to  which  tlie  complain- 
ants replied,  and  the  cause  was  referred  to  a  special  master 
to  take  proofs.  Upon  the  hearing  had  upon  the  bill, 
answer,  replication  and  master's  report,  the  defendant  liad 
a  decree  that  he  was  *'  entitled  to  receive  from  tlie  corporate 
authorities  of  the  town  of  Georgetown,  a  deed"  for  the 
premises*  in  controversy,  and  that  he  have  and  recover 
costs',  etc. 

Mr.  li.  H.  Shbpard,  for  appellants. 

Mr.  L.  C.  Rockwell,  for  appellee. 

Thatcher,  C.  J.  The  act  of  the  general  assembly,  ap- 
proved March  11th,  A.  D.  1864,  prescribing  rules  and  regu- 
lations for  th«  execution  of  the  trust,  arising  under  the  act  of 
congress,  passed  May  23d,  A.  D.  1844,  authorizing  the  entry 
of  town  sites,  was  revived  with  a  few  amendments,  Feb. 
11th,  A.  D.  1870,  and  made  specially  applicable  to  the  dis- 
position of  lands  and  lots  in  the  town  of  Georgetown  by 
the  corporate  authorities  thereof,  under  the  act  of  congress 
of  March  2d,  A.  D.  1807,  entitled  ''an  act  for  the  relief 
of  the  inhabitants  of  the  cities  and  towns  upon  the  public 
lands."  If  either  the  complainant  or  respondent  is  entitled 
to  relief,  it  can  only  be  granted  pursuant  to  the  provisions 
of  the  said  act  of  February  11th,  A.  D.  1870.  If  neither 
the  complainant  nor  respondent  avers  and  proves  a  compli- 
ance with  the  requirements  of  this  act,  tlie  court  is  with 
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out  authority  to  decree  that  a  deed  be  executed  to  either 
party. 

To  entitle  the  complainant  to  maintain  liis  suit  under  this 
act,  it  is,  inter  allay  necessary :  first,  that  the  town  site  of 
Georgetown  should  have  been  entered  under  the  act  of  con- 
gress, entitled  ''  an  act  for  the  relief  of  inhabitants  of  cities 
and  towns  upon  the  public  lands;"  approved  March  2d, 
1867.  That  it  was  so  entered  is  not  averred  in  the  bill. 
Second,  that  the  corporate  authorities  should  have  given 
public  notice  of  such  entry  by  posting  notice  thereof  in  at 
least  three  public  places  in  such  town,  and  by  publishing 
such  notice  in  a  newspaper  in  the  county  in  which  the  town 
is  situated.  Upon  this  point  the  bill  is  silent.  Third,  that 
the  complainant  should  have,  within  ninety  days  after  the 
first  publication  of  such  notice,  filed  in  the  office  of  such  cor- 
porate authorities,  a  statement  in  writing  signed  by  him, 
containing  an  accurate  description  of  the  particular  parcel 
or  parts  of  land  in  which  he  claims  to  have  an  interest.  A 
failure  to  file  the  statement  within  the  time  prescribed 
operates  to  bar  forever  the  right  of  the  claimant,  both  at 
law  and  in  equity.  Cqfield  v.  McOlelldndj  1  Col.  372; 
same,  16  Wall.  336. 

The  bill  does  not  aver  that  the  complainant,  within  the 
time  limit(»d,  even  if  notice  was  ever  given,  filed  his  state- 
ment. Fourth,  that  all  the  adverse  claimants  who  filed 
their  statenu^nts  within  the  time  limited  should  be  made 
parties  to  the  suit.  For  aught  that  appears  in  the  bill,  Mc- 
Coy may  not  have  b(?en  the  only  adverse  claimant. 

The  rules  of  chancery  pleadings,  which  demand  accuracy 
and  exactness  of  statement  as  well  as  completeness,  order 
and  metliod  in  setting  forth  the  grounds  of  suit,  have  been 
d'Sic^garded  in  drawing  the  bill.  It  is  obvious  from  what 
we  have  said  that  the  court  below  would  not  have  been 
warranted  in  entering  a  decree  in  favor  of  the  complainant, 
even  if  every  allegation  in  the  bill  had  been  sustained  by 
proof. 

The  answer  asks  that  the  bill  may  be  dismissed,  but 
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prays  for  no  affirmative  relief.  Upon  this  answer  the  court 
below  was  not  authorized  to  grant  specific  relief,  as  it  did 
by  its  decree.  By  section  5  of  the  revived  act  of  March 
11th,  1864,  it  is  provided  that  the  "  pleadings  and  proceed- 
ings in  such  action  shall  be  as  in  cases  in  chancery,  except 
that  oral  testimony  may  be  introduced  upon  the  trial  of 
the  cause."  It  is  a  well  settled  rule  in  chancery  pleadings 
that  when  a  defendant  seeks  specific  relief  it  must  be  sought 
by  a  cross- bill.  Story's  Eq.  PL,  §  398a/  McConnell  v. 
BmUh,  23  111.  611. 

Without  it  his  rights  cannot  be  enforced.  The  defend- 
ant^ who  becomes  pro  hac  vice  complainant,  must  in  his 
cross-bill,  with  the  same  strictness  as  the  complainant  in 
the  original  bill,  display  the  grounds  upon  which  he  relies 
for  affirmative  relief,  excepting  only  as  it  is  an  auxiliary 
suit,  he  is  not  required,  as  against  the  complainant  in  the 
original  bill,  to  show  the  grounds  of  equity  to  support  the 
jurisdiction  of  the  court.  Story's  Eq.  PI.,  §  399 ;  2  Daniel's 
Ch.  PL  &  Pr.  1549. 

*  Had  the  pleadings  been  framed  as  herein  indicated,  and 
had  evidence  supplemental  to  the  proofs  now  before  us 
been  adduced  in  support  of  the  additional  averments,  we 
would  not  feel  at  liberty  to  disturb  the  decree.  But  under 
the  circumstances  the  decree  must  be  reversed,  and  the 
cause  remanded  with  directions  to  the  court  below  to  allow 
the  complainant  to  file  an  amended  bill,  and  the  defendant 
to  file  a  cross  bill,  without  prejudice  to  tlie  testimony 
already  taken.  Reversed. 

Town  Site:  JTTZZiv.JtrfWs*,  4  Colo.  125, 138.  „  «  ,     ,^    ^     .       „.  v       o 

In  Equity:  MiUt  v.  Buttrick,  4  Colo.  124;  AbboU  v.  Monti,  8  Cola  668;  MonU  v.  SUhopt  « 
€blO.  006;  San  Juan  ABLL,M.A  8.  Oo.y.  Finch,  6  Colo.  223. 


Seaks  V,  Smith  et  al. 

1.  A  tenant  under  a  leaee  for  a  year,  liolding  over  in  tlie  absence  of  a  nevr 
agreement,  holds  the  premiaeH  Hubject  to  the  covenants  and  condition8  in 
the  original  lease,  provided  the  landlord  assents  by  receipt  of  rents,  or 
like  significant  act. 

%.  A  mere  notice  by  the  tenant  to  the  landlord  that  he  will  at  the  expiration 
of  the  term  hold  under  a  different  tenuro,  is  not  sufficient  to  create  a  new 
lease  without  the  consent  of  the  landlord. 
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3.  QuestloDB  of  iact  abould  be  left  to  the  determioatioa  of  tUe  jury. 

4.  A  verbal  lease  for  the  period  of  one  year,  to  begin  in  futuro,  is  not  Toid 

under  tbe  Statute  of  Frauds  in  tbis  State. 

Error  to  Probate  Court  of  Arapahoe  County. 

Tfik  plaintiff  iji  error  brought  an  action  befoi^  a  jastwe 
of  the  peace,  against  the  defendants  in  error,  to  recover 
certain  rents,  and  obtained  judgment.  The  defendants  in 
the  action  appealed  to  the  probate  court.  In  the  latter 
court  the  defendants  obtained  a  verdict  upon  which  judg- 
ment was  subsequently  entered  in  their  fav<^r  for  coats.  To 
reverse  this  judgment  the  plaintiff  prosecutes  this  writ  of 
error. 

Messrs.  Sayke,  WJiiGHT  &  Buti^r,  for  plaintiff  in  error. 

Mr.  C.  S.  Thomas,  and  Mr.  T.  M.  Paitjekson,  f«or  def^id- 
ants  in  error. 

Tiiatcheu,  C.  J.  If  a  tenant  under  a  lease  for  a  year 
holds  over  after  the  expiration  of  his  term,  in  the  absence 
of  a  new  agreement,  he  holds  the  premises  subject  to  the 
covenants  and  conditions  contained  in  the  original  lease. 
The  holding  over  rests,  not  upon  the  former  lease,  but  upon 
a  new  contract  which  the  law  implies  to  be  for  the  same 
time,  and  upon  the  same  terms  with  the  lease  under  which 
the  premises  were  lield  the  ])r(^ceding  year.  Bacon  v.  Browrif 
9  Conn.  384 ;  Lagnerenne  v.  Dougherty^  35  Pejau.  47 ;  Mo- 
Kinney  v.  Peek,  28  111.  174. 

This  doctrine  must  be  understood  with  the  qualification 
that  the  landlord  consents  to  the  holding  over,  by  the 
receipt  of  rents  or  other  like  significant  act ;  otherwise,  if 
the  tenant  liolds  over,  he  holds  over  as  tenant  at  suffieirance. 
Smith's  Landl.  and  Ten.  *219 ;  Tyler  on  Ej.  and  Ad.  En. 
221. 

The  court  below,  in  framing  its  instructions  for  the  jury, 
pro(VMMh»d  upon  the  theory  that  a  mere  notice  given  by  the 
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tenant  to  the  landlord,  that  he  would,  at  the  expiration  of 
his  term,  hold  under  a  different  tenure,  was  of  itself  suffi- 
cient to  create  a  new  lease  without  the  consent  of  thf^  land- 
lord. This  18  erroneous.  To  make  the  error  apparent  it  is 
only  necessary  to  consider  the  instructions  upon  which  the 
plaintiff  in  error  chiefly  relies  in  argument  as  a  ground  for 
reversal. 

On  behalf  of  the  defendant  the  court  gave  the  following 
instruction:  **If  the  jury  believe  from  the  evidence  that 
sometime  in  June,  1873,  either  Smith  or  Doll,  the  defendants 
in  this  action,  notified  the  plaintiff  that  they  would  not  rent 
the  premises  for  another  year  ;  and  that  they  would  remove 
as  soon  as  they  oonld  obtain  a  more  suitable  place  of  busi- 
ness; and  would  only  rent  from  month  to  month,  after  Feb-. 
riiary  1,  1873,  then  if  the  dc^fendants  paid  all  rent  due  until 
February  1, 1874,  and  rc^moved  therefrom  prior  to  February 
1,  1874,  and  gave  the  plaintiff  ten  daj's'  notice  of  such 
removal,  and  in  the  latt(*r  part  of  January,  1874,  offered  the 
possession  of  said  premises  to  plaintiff,  which  possc^ssitm 
was  refused,  then  you  should  find  for  the  defendants." 

The  annual  lease  introduced  in  evidence  expired  July  1st, 
1873,  uj>on  which  day  the  new  term  must  have  commenced. 
In  no  view  of  the  evidence  could  it  have  begun  on  February 
Ist,  1873,  five  months  prior  to  the  temriination  of  the  written 
lease.  Tliis  instruction  countenances  the  idea  that  a  land- 
lord may  be  bound  without  his  consent  to  the  terms  of  a 
contract  which  his  tenant  may  propose.  The  question, 
which  is  one  of  fact,  whether  the  landlord  assented  to  or 
acquiesced  in  the  proposed  new  contract,  was  by  this  new 
instruction  taken  from  the  jury,  whose  peculiar  province  it 
was  to  determine  it. 

The  tenants'  offer  to  lease  from  month  to  month  may,  con- 
sistently with  this  instruction,  never  have  been  accepted; 
nay,  more,  it  may  have  been  expressly  rejected.  Unless  the 
landlord  assented  to  or  acquiesced  in  the  new  terms  prof- 
fered by  the  tenant,  the  holding  over  was  under  the  implied 
contract  raised  by  law,  that  the  terms  and  conditions  should 
Vol.111  — 37 
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remain  the  eame  as  under  the  lease  for  the  first  year.    This 
instruction  was  well  calculated  to  mislead  the  jury. 

The  instruction  that  a  verbal  lease  for  the  period  of  a 
year,  the  term  to  begin  in  futuro^  is  void,  is  not,  we  think, 
founded  upon  a  proper  construction  of  our  law,  which  is 
essentially  different  from  the  English  statute  and  the  statutes 
of  many  of  the  States  on  the  same  subject. 

By  section  6,  R.  S.,p.  338,  cli.  38,  it  is  provided  that  no 
estate  or  interest  in  lands,  other  than  leases  for  a  term  not 
exceeding  one  year,  shall  be  created,  unless  by  act  or  opera- 
tion of  law,  or  by  deed  subscribed  by  the  party  to  be  charged- 
Section  8  of  the  same  chapter  declares :  "Every  contract 
for  the  leasing  for  a  longer  period  than  one  year  *  *  *  * 
shall  be  void,  unless  the  contract,  or  some  note  or  memo- 
randum thereof,  expressing  the  consideration,  be  in  writing 
and  be  subscribed  by  the  party  by  wliom  the  lease  is  to  be 
made."  These  are  the  only  sections  in  the  chapter  that 
n^late  to  the  matter  under  consideration. 

In  England  and  many  of  the  States,  the  term  for  a  verbal 
lease  is  limited  to  a  certain  period  "from  the  making 
thereof."  Under  sucli  statutes  it  has  been  held  that  a  ver- 
bal lease  for  the  entire  term  limited  by  law  could  not  begin 
in  futuro.  The  omission  of  these  words  in  our  statute  is 
of  peculiar  significance.  We  cannot  conceive  that  they 
were  omitted  without  design.  The  business  experience  of 
mankind,  as  well  as  the  general  custom  prevailing  here, 
teach  us  that  a  yearly  term  is  very  rarely  commenced  on 
the  day  the  lease  is  made. 

To  protect  leases  for  a  year,  whether  the  term  begins  in 
presenll  or  in  fuinro^  we  may  reasonably  conclude  that  the 
legislature,  with  a  knowledge  of  this  business  experience 
and  general  custom,  framed  these  sections. 

Nor  do  wo  think  that  the  second  provision  in  section  12 
of  the  same  chapter,  that  "every  agreement,  that  by  the 
terms  is  not  to  be  performed  within  one  year  from  the  mak- 
ing thereof,  shall  be  void,  unless,"  etc.,  is  entitled  to  any 
weight  in  determining  the  question  under  discussion.  It 
relates  to  contracts  of  a  different  nature.     From  its  colloca- 
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tion  Iq  the  chapter,  from  its  context  in  the  same  section, 
and  from  the  further  controlling  consideration  that  a  verbal 
lease  for  the  period  of  a  year  is  elsewhere  in  the  same  chap- 
ter by  apt  words  specifically  provided  for,  it  is  evident  that 
the  agreement  referred  to  in  this  provision  is  in  no  way  con- 
nected with  the  leasing  of  lands. 

In  New  York  and  Iowa,  where  similar  statutes  have  been 
enacted,  omitting  like  our  own  the  words  "after  the  mak- 
ing thereof,"  it  is  held  that  a  verbal  lease  for  the  term  of  a 
year,  to  begin  in  the  future,  is  valid.  Toung  v.  Ddke^  5  N. 
Y.  403;  Sobey  v.  Brishee,  20  Iowa,  105. 

Nor  is  this  construction  obnoxious  to  the  objection  tliat  a 
lease  for  the  term  of  a  year,  to  begin  subsequent  to  the 
making  thereof,  creates  an  estate  whose  duration  exceeds  a 
year.  Every  lease  creates  an  estate ;  but  the  estate  created  is 
inseparable  from  the  term,  and  as  to  its  duration  is  meas- 
ured by  the  term.  The  estate  begins  and  ends  with  the 
term. 

It  cannot  be  asserted  that  because  the  lease  is  made  one 
day  for  a  certain  period  of  time  to  commence  on  a  subse- 
quent day,  that  the  interim  between  the  execution  of  the 
lease  and  such  subsequent  day  is  any  part  of  the  term. 

Let  the  judgment  of  the  court  below  be  reversed  with 
costs,  and  the  cause  remanded  for  further  proceedings 
according  to  law. 

Beoersed. 


Baukkr,  Trustee,  v.  Hamilton. 

An  infant  is  incapable  of  an  admission  which  will  affect  her  own  rights, 
much  less  can  her  admissions  be  used  against  a  tliird  party  who  assumes 
to  stand  as  her  trustee.  The  admission  of  such  evidence  in  a  trial  to  tlie 
court,  where  the  exception  reserved  to  the  finding  is  sufficient,  may  be 
reviewed  on  error. 

Error  to  Probate  Court  of  Arapahoe  Courdy. 

This  was  an  action  of  replevin  brought  by  Barker,  the 
plaintiff  in  error,  as  trustee  of  Hattie  Mix,  an  infant,  against 
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Hamilton,  the  defendant  in  error.  The  declaration  was  in 
the  cepit  and  detlnet  pleas ;  non  cepLt^  Tum  detinet^  prop- 
erty in  defendant,  and  property  in  a  third  party.  Upon  the 
trial  in  the  probate  court,  witliout  a  jury,  the  court  found 
"that  the  property  was  not  in  the  plaintiflF,'**  awarded  a 
writ  of  retorno  habendo^  and  gave  judgment  for  costs 
against  the  plaintiff.  Exception  was  taken  and  the  plain- 
tiff sued  out  this  writ  of  error. 

The  witness,  Bentis,  testified  on  behalf  of  the  defendant, 
among  other  matters,  that  Mrs.  Mix,  the  mother  of  the  bene- 
ficiary, claimed  the  goods  and  exercised  control  over  them, 
whether  with  the  knowledge  of  the  beneficiary,  the  witness 
could  not  say,  and  that  Mrs.  Mix  delivered  to  the  witness, 
at  the  time  of  the  removal,  certain  of  the  goods  in  contro- 
versy, and  that ''  Hattie  was  there,  and  did  not  interpose  any 
objection." 

Objection  and  exceptions  were  duly  made  and  taken  to 
this  testimony. 

Mr.  Sam.  P.  Rose,  for  plaintiff  in  error. 

Mr.  V.  D.  Markiiam,  and  Messrs.  Miller,  Beck  & 
Clougii,  for  defendants  in  error. 

Wells,  J.  The  court  below  permitted  the  defendant, 
for  the  purpose  of  impeaching  the  trust  asserted  by  the 
plaintiff,  to  give  in  evidence  the  admissions  of  the  infant 
beneficiary,  implied  from  her  conduct.  In  this  there  was 
certainly  terror.  The  infant  was  incapable  of  an  admission 
which  should  affect  her  own  rights  ;  much  less  can  her  ad- 
missions be  used  against  a  third  person,  who  assumes  to 
stand  as  her  trustee. 

This  error  is  reviewable  here,  even  though  we  should  hold 
the  exception,  which  the  plaintiff  reserved  to  the  finding, 
insufficient  to  take  the  case  out  of  the  doctrine  of  Phelps 
V.  &j)riiance^  1  Col.  414,  and  even  if  we  examine  the  whole 
record  —  as  for  this  purpose,  according  to  the  case  of  Pattan 
V.  The  Coen  &  Ten  Broeke  Co.^  we  may  do,  it  is  impossible 
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to  say  with  confideuce  that  the  testimony  so  improperly 
received  has  uot  affected  the  result. 

Judgment  reversed  with  costs^  and  cause  remanded  for  a 
new  trial. 

Jieversed, 


Vance's  Heirs  v.  Maroney  et  al. 

1.  A  wirit  of  error  must  describe  specifically  the  record  and  judgment,  and, 
the  cause  wherein  such  judgment  was  rendered,  and  must  set  forth  the 
parties  to  tlmt  proceeding,  and  must  show  to  whose  injury  the  error  al- 
leged has  iatervened. 

3.  As  to  the  defendefnt  in  error,  the  writ  of  error  lias  no  office  to  perform  ;  the 
defendant  in  error,  who  conceives  himself  entitled  to  be  relieved  of  the 
burden  of  sustaining  the  record,  should  address  his  motion  to  the  scii'S 
facias,  if  he  appears  in  pursuance  of  that  writ,  or  to  the  assignment  of 
errors,  if  he  appears  voluntarily. 

d.  A  writ  of  error  lies  to  review  the  proceedings  and  judgment  in  one  matter 
only;  several  judgments  between  different  parties  are  not  examinable 
apon  a  single  process. 

Error  to  Probate  Court  of  Oilpin  County, 

Mr.  L.  C.  Rockwell,  pro  se^  now  moved  the  court  to 
dismiss  the  amended  writ  of  error  in  this  proceeding,  as  to 
him,  for  the  following  reasons  : 

^^  First  Because  the  scire  facias  does  not  follow  the 
i^rit  of  error,  as  to  the  partif^s  defendant.' ' 

''  Second.  Because  said  Rockwell  was  not  a  party  to  the 
proceeding  below,  nor  the  judgment  or  proceedings  below 
brought  to  thivS  court  by  this  writ  of  error." 

"  Third,  Because  the  writ  of  error  brings  to  this  court 
other  and  different  parties  than  those  to  the  judgment  below, 
and  because  the  record  shows  that  the  said  Rockwell  has 
no  interest  in  this  proceeding." 

Wells,  J.  The  office  of  the  writ  of  error  is  to  cause  the 
removal  of  the  record  and  judgment  sought  to  be  reviewed, 
and  to  commission  the  court  in  which  it  is  returnable,  to 
examine  the  errors  alleged.     It  must  describe  specifically 
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the  record  and  judgment,  and  the  cause  wherein  such  judg- 
ment was  given,  and  must,  of  course,  therefore  set  forth  who 
were  parties  to  that  proceeding.  It  must  also  show  to  whose 
injury  the  error  alleged  has  intervened,  and  the  parties  so 
named  are  the  plaintiffs  in  error.  It  need  not,  however, 
and  indeed  never  can  show  who  are  the  defendants  in  error  J 
for  as  to  them  it  has  no  office  to  perform  ;  it  is  not  directed 
to  or  served  upon  them,  nor  are  they  in  any  way  required 
to  answer  to  it ;  and  while  the  party  prevailing  in  the  court 
below  may  be,  and  in  most  cases  is  the  defendant  in  error, 
it  is  not  invariably  so  ;  e.  gr.,  if  the  prevailing  party  below 
die  after  judgment  given,  theexecutor,  where  the  judgment 
is  in  personam  for  damages  or  the  like,  or  the  heir,  where 
lands  are  recovered,  are  the  necessary  parties  defendant  to 
the  writ  of  error.  In  such  case  the  death,  heirship,  and 
the  like  are  averred  or  suggested,  sometimes  in  the  assign- 
ment of  errors,  as  it  seems,  but  more  frequently  in  the  scire 
facias  to  hear  errors,  and  at  one  of  these  stages  in  the  pro- 
cess are  set  fortli,  for  the  first  time,  the  names  of  those  whom 
the  party  complaining  would  call  upon  to  respond  to  his  com- 
plaint. It  is  manifest,  therefore,  that  the  defendant  in  error, 
who  conceives  himself  entitled  to  be  relieved  of  the  burden  of 
sustaining  the  record,  should  address  his  motion  to  SXhq  scire 
facias  if  he  appears  in  pursuance  thereof ;  or  to  the  assign- 
ment of  errors  where  he  appears  voluntarily.  The  motion 
is  therefore  inappropriate ;  all  the  causes  assigned  there- 
under are  in  point  of  law  impossible.  The  writ  of  error  can 
neither  follow  nor  depart  from  the  scire  facias^  as  to  the 
parties  defendant  in  error;  nor  bring  to  this  court  either  the 
parties  below  or  different  parties. 

Inasmuch,  however,  as  the  points  relied  upon  were  fully 
argued,  it  is  proper,  that  in  order  to  avoid  further  delay,  we 
should  express  ourselves  at  this  time. 

The  writ  of  error  lies  to  review  the  proceedings  and  judg- 
ment or  decree  in  one  matter  only :  several  judgments  be- 
tween different  parties,  even  in  the  same  court,  are  not  exam- 
inable upon  a  single  process. 
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In  the  present  case,  the  order  of  the  probate  court,  allow- 
ing *Mr.  Rockwell's  demand,  is  entirely  distinct,  in  legal 
effect,  from  the  decree  given  upon  the  petition  of  the  admin- 
istrator. 

The  creditor  of  a  decedent  may  present  his  demand  for 
allowance  in  the  probate  court,  or  lie  may,  at  his  pleasure, 
bring  an  action  thereon  in  the  district  court.  If  the  deced- 
ent, in  his  life-time,  might  have  been  subjected  to  an  action 
in  another  county  than  that  of  his  residence,  it  is  probable 
that  the  administmtor  would  be  liabh^  to  the  same  action  in 
like  manner.  If  several  such  judgments  should  be  recovered 
in  several  counties,  and  if  the  administrator  should  after- 
ward be  decreed  to  make  sale  of  the  lands  of  Ids  deced- 
ent, for  their  satisfaction,  it  would  scarcely  be  supposed 
tliat  one  writ  of  error  could  bring  all  these  several  judg- 
ments and  the  decree  of  sale  at  one  time  to  this  court. 

The  record  of  the  allowance  of  the  claim  of  Mr.  Hock- 
well  is  a  record  as  essentially  distinct  from  the  decree  of 
sale,  as  the  judgment  of  the  district  court  in  the  case  sup- 
posed. 

We  must,  however,  be  understood  to  pass  upon  the 
question  of  the  power  of  the  court  to  review  the  judgment 
upon  which  the  decree  of  sale  is  founded. 

It  may  be  that  we  have  power  to  enter  upon  such  an  ex- 
amination, as  has  frequently  been  asserted  elsewhere,  but 
if  so,  it  must  be  exercised  as  incidental  merely  to  the  re- 
view of  the  decree  of  sale. 

The  clerk  will,  therefore,  be  directed  to  strike  from  the 
amended  writ  of  error  the  name  of  Mr.  Lewis  C.  Rockwell, 
and  the  motion  to  quash  will  be  overruled. 

Mr.  Rockwell  having  been  the  purchaser  at  tlie  sale,  which 
is  now  brought  in  question,  it  was  at  first  thought  that  per- 
haps it  might  be  necessary  upon  this  account  to  join  liim 
in  the  scire  facias.  If,  however,  he  can,  by  virtue  of  his 
position  as  the  purchaser,  be  compelled  to  defend  this  writ 
of  error,  it  will  follow,  inasmuch  as  the  rights  of  the  par- 
ties must  be  reciprocal,  that  he  and  all  those  whose  rights 
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may  in  any  respect  be  affected  are  necessary  parties,  and 
must  be  snmmoned  in  order  to  make  the  decree  of  this 
court  effectnal  upon  them  ;  a  position  which  cannot  be  ad- 
mitted. 

Mr.  Rockwell  will,  therefore,  be  permitted  to  withdraw 
from  the  defense,  if  he  shall  signify  his  desire  so  to  do,  but 
inasmuch  as  it  was  proper  for  the  plaintiff  to  warn  him  of 
this  proceeding,  in  order  that  he  might  have  opportunity 
to  defend  the  decree,  he  will  not  be  allowed  costs. 

Wbit  of  EBitoB  UIE8  to  revlew  the  proceedlDgt  and  Jadcm^nt  In  one  auttter  only;  aerefsl 
r'^?^"^"  between  different  parties  are  not  examinable  upon  a  Blnffle  procesB:  Sloan  y.  Stride 
ler,  12  Colo.  181. 

WoLFLEY  et  al.  V.  Lkbakon  Mining  Co. 

The  pow«r  of  the  court  to  correct  a  niiBprision  of  the  clerk  at  a  sabsequent 
term,  and  make  the  entry  of  the  judgment  and  oilier  proceedings  corre- 
Rpond  with  the  facts,  is  undoubted. 

Appeal  from  District  Court  of  Clear  Creek  County. 

Mr.  W.  Tki.leu  now  moved  to  strike  the  additional 
n^cord  from  the  files. 

Mr.  K  C.  Rockwell,  contra, 

Elbeut,  J.  At  the  February  term,  A.  D.  1876,  of  the 
supreme  court,  a  motion  was  interposed  by  the  appellee  to 
dismiss  the  app<*al  upon  the  ground,  among  others,  "  That 
the  order  allowing  the  appeal  did  not  fix  the  amount  of  the 
appeal  bond." 

Upon  suggestion  of  counsel  for  appellant,  it  was  ordered 
by  tlie  court  that  the  motion  stand  continued  until  the  next 
term  of  the  court,  to  enable  the  appellants  to  move  the  dis- 
trict court  to  amend  the  ordor.  The  supplemental  record, 
which  we  are  asked  to  strike  from  the  files,  is  as  follows : 


Lebanon  Mining  Company  of  New  York    I 

V.  \  Ejectment. 

Melvin  A.  Skinner  &  Louis  T.  Wolfley.     ) 

At  this  day  this  cause  came  on  for  hearing,  on  motion  of 
defendant  to  reform  and  correct  the  record  in  this  cause,  so 
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it  will  show  that  the  penalty  of  the  appeal  bond  wa&  fixed 
by  the  court  at  the  time  of  praying  the  appeal  at  the  June 
term,  •A.  D.  1876,  at  $300,  and  it  appearing  to  the  couit 
that  at  the  time  said  appeal  was  prayed  to  the  supreme 
court,  on  the  30th  day  of  June,  A.  D.  1875,  the  penalty  of 
the  appeal  bond  was  fixed  by  the  court  at  $300,  but  that 
the  clerk,  in  making  up  his  record,  omitted  to  embrace  and 
embody  that  portion  of  the  order  in  the  record. 

It  is,  therefore,  ordered  and  adjudged  by  the  court,  that  so 
much  of  the  record  as  relates  to  the  appeal  to  the  supreme 
court,  and  entered  on  the  30th  day  of  June,  A.  D.  1875,  be, 
and  the  same  is  hereby  amended,  so  as  to  read  that  the 
penalty  of  the  bond  is  fixed  at  the  sum  of  $300. 

And  it  is  further  ordered  and  adjudged  that  the  appeal 
of  the  defendants  be  granted  in  this  cause,  and  the  penalty 
of  tile  appeal  bond  be  in  the  sum  of  $300,  to  be  approved  by 
the  clerk  of  this  court,  and  that  this  order  be  entered  of 
record  now  on  this  10th  day  of  June,  A.  D.  1876,  as  to  the 
SOtli  day  of  June,  A.  D.  1875. 

The  objection  that  the  record  of  the  court  below  could 
not  be  amended  as  •above,  at  a  subsequent  term  of  the  court, 
Ib  not  well  taken. 

The  power  of  the  court  to  correct  the  misprision  of  the 
clerk  at  a  subsequent  term,  and  make  the  entry  of  the 
judgment  and  other  proceedings  correspond  with  the  facts, 
is  undoubted.    Freeman  on  Judgment,  §  72. 

In  the  case  of  Doane  el  ah  v.  Glenn  et  al,^  an  order  allow- 
ing a  bill  of  exceptions  to  be  filed  in  vacation,  was  omitti^d 
from  the  record  by  mistake  of  the  clerk,  and  it  was  held 
that  the  court  could  at  a  subsequent  term  allow  the  record 
to  be  amended  by  inserting  such  order  nunc  pro  tunc.  1 
Col.  464. 

To  enable  the  appellant  to  move  for  this  amendment,  and 
to  file  the  record  showing  it  in  this  court,  was  the  object  of 
the  order  at  the  last  term  of  the  court,  and  as  a  matter  of 
fact  the  record  was  filed  with  the  consent,  in  open  court,  of 
the  counsel  for  appellee* 
Vol.  IIL  — 38 
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The  record  does  not  show  that  the  plaintiff  below  had 
any  notice  of  the  motion  to  reform  the  record,  but  the  ques- 
tion of  notice  is  not  raised  by  the  motion. 

Motion  to  strike  from  the  files  Denied. 

PowKB  OF  CouBT  TO  CoRBKCT  MiBPRXsoN  OF  Clxbk  at  a  8iib«e<|iient  term,  and  make  ^» 
entry  of  the  Judgment  and  other  procee<ltngi 
V.  Fleytet  14  Colo.  696.    Where  evidence  was  1 

a  oonttnoance  was  granted  to  allow  the  appel  

amend  the  bUl  of  exceptions:  Knox  v.  McFerran,  i  Colo.  34S. 


Lillet  et  al.  tj.. Randall. 

1.  In  case  of  fraud alent  representatioDs  about  the  quality  of  the  thing  pur- 

chased, the  vendee  may  rescind  the  sale,  or  he  may  retain  the  property 
and  recover  damages  for  the  fraud,  or  he  may  recoup  damages  if  sued  by 
the  vendor  for  the  price. 

2.  Where  a  defendant  elects  to  affirm  a  sale  after  discovery  of  the  fraud,  the 

right  to  rescind  thereby  becomes  extinguished,  but  the  right  to  recoup 
may  remain. 

8.  In  such  case  the  measure  of  damages  would  be  the  difference  between  the 
value  of  the  thing  sold  at  the  date  of  the  sale,  and  what  the  value  would 
have  been  had  the  represeiftations  been  true,  with  such  special  damages 
as  were  the  natural  and  probable  consequences  of  the  fraud. 

4.  Damages  arising  from  a  resale  to  a  third  person  with  warranty,  and  not 

arising  out  of  the  natural  and  probable  consequences  of  the  fraudulent 
representations  of  the  original  vendor  are  too  remote. 

5.  In  an  action  by  the  vendor  to  recover  the  price  of  the  thing  sold,  the  defend- 

ant,  if  he  would  recoup,  must  give  notice  thereof. 

Appeal  from  District  Court  of  ArapaJioe  County. 

This  was  an  action  of  assumpsit  brought  by  Bandally  the 
appellee,  against  Lilly  and  Chatfield,  the  appellants,  upon 
two  certain  promissory  notes.  The  declaration  contained 
two  special  counts  upon  the  notes,  and  the  common  counts. 
The  defendants  pleaded  the  general  issue  and  two  special 
pleas  averring  that  the  notes  were  made  and  delivered  by 
the  defendants  to  the  plaintiff  as  part  of  the  consideration 
to  be  paid  by  the  defendants  to  the  plaintiff  as  the  consid- 
eration for  the  sale  and  delivery  by  plaintiff  to  the  defend- 
ants of  a  certain  band  of  California  horses,  numbering 
three  hundred  and  forty-nine  head,  the  total  consideration 
for  which  purchase  was  the  sum  of  $9,423,  and  setting  up, 
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by  way  of  defense,  certain  breaches  of  warranty  in  the 
quality  of  the  horses,  total  failure  of  consideration,  and 
fraudulent  representations  made  by  the  plaintiff  at  the 
time  of  sale.  Demurrers  were  interposed  to  the  pleas,  the 
demurrers  sustained,  and  the  defendants  elected  to  abide 
by  the  pleas.  The  cause  was  then  tried  on  the  general 
issue  only.  Under  this  issue  the  defendants  offered  to  prove 
in  mitigation  of  damages,  "that  when  the  agreement  was 
made  and  the  horses  delivered,  the  plaintiff  falsely  and 
fraudulently  represented  .to  the  defendants  that  the  said 
band  of  horses  had  all  been  lassoed  and  examined  in  Call- 
foniia,  as  to  their  age  and  sound  condition  before  he  had 
left  California  for  Colorado  Territory,  the  spring  previous, 
and  that  none  of  said  horses  were  unsound  or  above  the 
respective  ages  of  six  and  seven  years.  That  two  hun- 
dred and  fifty  were  old  and  unsalable  at  any  price,  and 
fifty  were  unsound  and  of  no  value  whatever, — all  of 
which  was  then  well  known  to  the  plaintiff,  and  unknown 
to  defendants;  that  said  horses  were  wild  and  untamed 
California  horses,  running  at  large  on  the  prairie,  and  that 
it  was  then  impossible  for  the  defendants  to  examine  them, 
and  relying  on  the  false  and  fraudulent  representations  of 
the  plaintiff,  were  by  means  thereof  induced  to  enter  into 
the  agreement  and  receive  the  horses  from  the  plaintiff  as 
sound,  healthy  and  young  horses,  when,  in  truth  and  in 
fact,  three  hundred  of  said  horses  were  not  of  the  age  and 
quality  as  the  same  had  been  warranted  by  the  plaintiff, 
and  were  unfit  for  use.  Also  that  the  defendants  sold  said 
horses  and  warranted  them  to  be  sound  and  not  over  seven 
years  of  age,  and  that  they  made  the  said  warranty  relying 
on  the  truth  of  the  representations  of  the  plaintiff.  Tliat  th<^ 
defendants  were  afterward  required  to  rescind  the  sale  and 
take  the  hordes  back  in  consequence  of  their  unsound  con- 
dition and  their  age,  and  that  they  had  suffered  damages  in 
consequence  to  the  amount  of  $10,000." 

The  court  rejected  this  offer  of  proof,  and  the  plaintiff 
obtained  a  verdict  in  $8,847.94.    A  motion  for  a  new  trial 
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having  been  submitted  and  overruled,  judgment  was  en- 
tered on  the  verdict)  and  the  defendants  appealed  to  this 
court, 

Messrs.  Browne  &  Putnam,  for  appellants. 

Messrs.  Sayre,  Wright  &  Butler,  for  appellee. 

Elbert,  J.  The  demurrer  to  the  two  special  pleas  of  the 
defendants  below  was  property  sustained. 

The  second  plea  is  a  plea  of  total  failure  of  considera- 
tion, whereas  the  matters  alleged,  properly  pleaded,  amount 
only  to  a  partial  failure. 

The  third  plea  is  a  plea  of  fraud,  not  affecting  the  exe- 
cution of  the  notes,  but  the  quality  and  value  of  the  horses 
for  which  the  notes  were  given. 

It  is  not  necessary,  as  claimed  by  counsel  for  the  appellees, 
that  the  plea  should  allege  a  return  of  the  horses,  or  an 
offer  to  return. 

In  case  of  fraudulent  representations  about  the  quality 
of  the  thing  purchased,  the  vendee  may  rescind  the  sale,  or 
he  may  retain  the  property  and  recover  damages  for  the 
fraud,  or  he  may  recoup  in  damages,  if  sued  by  the  vendor 
for  the  price.     Benj.  on  Sales,  452 ;  Sedgw.  on  Dam.  369. 

The  defendants  having  elected  to  affirm  the  contract  after 
discovery  of  the  fraud,  the  right  to  rescind  was  extinguished 
but  their  right  to  recoup  remained  unimpaired* 

In  such  case  the  measure  of  damages  would  be  the  same 
as  in  an  original  action,  that  is  to  say,  the  difference  be- 
tween the  true  value  of  the  horses  at  the  date  of  the  sale, 
and  what  the  value  would  have  been,  had  the  representa- 
tions been  true,  with  the  addition  of  such  special  damages 
as  were  the  natural  and  prohahle  consequences  of  the 
fraud.  Sharron  v.  Mosher^  17  Barb.  620 ;  Wheeler  v.  Rdn- 
dally  48  111.  182;  Sherrod  v.  Langdon^  21  Iowa,  618. 

The  damages,  however,  sought  and  claimed  by  this  plea^ 
are  damages  arising  from  a  resale  of  the  horses  to  a  third 
person  with  warranty,  which  they  afterward,  as  they  aver, 


Digitized  by 


Google 


1877.]  Lillet  et  al.  v.  Randall.  301 

were  required  to  rescind,  and  '^compelled  to  take  the  horses 
back  in  consequence  of  their  unsound  condition  and  their 
age,"  and  that  in  consequence  they  were  damaged  in  the 
ram  of  $10,000. 

The  rule,  as  stated  above,  requires  that  the  damages 
should  be  the  natural  and  probable  consequences  of  the 
fraudulent  representations.  We  do  not  think  the  damages 
sought  by  this  plea  were  within  the  rule.  They  are  remote 
and  by  no  means  the  natural  or  probable  result  of  the  fraud 
claimed.  Such  a  rule  might  subject  the  vendor  to  the  most 
unconscionable  damages  by  reason  of  a  sale  to  a  third  per- 
son, paying  extravagant  prices  for  horses.  It  would  be  to 
make  the  judgment,  or  want  of  judgment  of  a  third  person 
purchasing  the  horses,  the  standard  by  which  to  measure 
the  liability  of  the  vendor  for  his  fraud. 

The  plea  is  therefore  bad,  and  the  demurrer  was  properly 
sustained. 

Upon  the  trial  the  defendant  offered  to  prove  under  tlie 
general  issue  in  mitigation  of  damages  *nhat  the  said  sev- 
eral promissory  notes  described  in  the  plaintiffs  declara- 
tion, and  each  of  them,  were  executed  by  defendants  for  a 
part  of  the  purchase-money  of  a  certain  band  of  California 
horses,  bought  by  them  from  plaintiff,  for  the  sum  of  nine 
thousand  four  hundred  and  twenty-three  dollars,  of  which 
sum,  one  thousand  four  hundred  and  twenty-three  dollars 
was  paid  at  the  date  of  the  purchase,  and  for  the  balance 
of  which  said  notes  had  been  given  ;  that  when  said  agree- 
ment was  made  and  the  horses  delivered,  the  plaintiff  falsely 
and  fraudulently  represented  to  the  defendants  that  the 
said  band  of  horses  were  sound,  and  not  over  the  ages  of 
six  and  seven  years  respectively  ;  that  a  large  number  of 
said  horses  were  unsound,  and  old,  and  unsalable,  to  wit : 
three  hundred  of  them,  which  defects  and  facts  were  known 
to  the  plaintiff  and  unknown  to  defendants,  and  that  de- 
fendants, relying  on  these  false  and  fraudulent  representa- 
tions alone,  they  purchased  said  horses,  and  that  because 
of  said  defects  the  consideration  of  said  purchase  to  the 
amount  of  said  promissory  notes  had  failed." 
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The  exclusion  of  this  testimony  is  assigned  for  error. 

In  the  case  of  Withers  v.  Oreeti^  9  How.  H3,  Mr.  Justice 
Daniel  states  the  American  doctrine  of  recoupTrient  as  fol- 
lows: '*  That  upon  the  principles  of  justice  and  conven- 
ience, and  with  a  view  to  prevent  litigation  and  expense 
where  fraud  has  occurred,  or  where  there  has  been  a  failure 
of  consideration,  total  or  partial,  or  a  breach  of  warranty, 
fraudulent  or  otherwise,  all  or  any  of  these  facts  may  be 
relied  on  in  defense,  by  a  party  when  sued  on  such  con- 
tract, and  that  he  shall  not  be  driven  to  a  cross  action." 

The  question  here  presented  is  not  the  right  of  the  de- 
fendants to  recoup  their  damages,  but  whether  they  could 
avail  themselves  of  this  defense  under  the  plea  of  non 
assumpsit 

Mr.  Sedgwick  says:  "As  to  the  way  in  which  the  de- 
fense of  recoupment  is  to  be  set  up,  it  is  now  settled,  that 
evidence  to  support  it,  if  total  and  going  to  the  whole 
action,  will  be  received  under  the  general  issue,  but  where 
it  is  only  partial,  it  cannot  be  pleaded,  and  notice  must  Im» 
given  with  the  plea."  Sedgwick  on  Dam.  642.  In  New 
York,  notice  is  an  essential  feature  of  the  practice,  and  so 
in  most  of  the  other  States.  lb. ;  Burton  v.  Stewart^  3 
Wend.  236 ;  Whitebeck  v.  Skinner^  7  Hill,  64 ;  Mayor  of 
Albany  v.  Trowbridge^  5  id.  71 ;  WellsviUe  v.  Oeisse,  3 
Ohio  St.  636 :  Hearton  v.  Colgrove,  3  Ind.  266 ;  Estep  v. 
Morton,  6  id.  489. 

The  doctrine  of  notice  is  founded  on  the  plainest  consid- 
erations of  justice.  The  end  is  to  guard  against  surprise 
and  the  allowance  of  ill-founded  claims  of  damages,  with- 
out giving  the  plaintiff  a  fair  opportunity  to  contest  them. 
And  while  on  the  one  hand  the  tendency  has  been  to  en- 
large and  favor  defenses  by  way  of  recoupment^  on  the 
other,  the  necessity  of  protecting  the  rights  of  the  plaintiff 
against  surprise  has  became  more  prominent,  and  the  re- 
quirement of  notice  very  generally  insisted  upon  as  essen- 
tial to  the  protection  of  plaintiffs.  The  English  rule,  while 
recognizing  the  general  doctrine  of  recoupment^  is  equally 
careful  in  guarding  the  rights  of  the  plaintiffs. 
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Mr.  Justice  Daniel,  in  the  same  case  of  Withers  v. 
GreeTij  after  a  review  of  the  English  decisions  respecting 
recoupment^  says:  ''It  would  seem  then  fairly  deducible 
from  tlie  reasoning  of  the  English  judges  ^  *  *  ^  that 
this  defense  *  *  *  *  would  be  deemed  permissible 
whenever  it  could  be  alleged  without  danger  of  surprise, 
and  consistent  with  safety  to  the  real  rights  of  the  parties, 
and  it  appears  to  be  a  deduction  equally  regular,  that 
where  notice  of  the  defense  was  given,  either  by  pleading 
or  other  effective  proceeding,  neither  surprise  nor  any  other 
invasion  of  the  rights  of  the  parties  could  occur  or  be 
reasonably  apprehended." 

On  principle,  we  doubt  whether  notice  should  be  dis- 
pensed with  in  any  case  where  this  defense  is  sought  to  be 
interposed,  and  is  not  specially  pleaded,  except  perhaps 
where  the  suit  is  on  a  quantum  meruit^  where  the  plaintiflF 
is  supposed  to  come  prepared  to  show  his  right  to  recover, 
and  to  encounter  any  and  all  objections  in  conflict  with  the 
position  he  assumes  and  must  maintain. 

The  exception  made  respecting  ''evidence  which  is  total 
and  going  to  the  whole  action,"  is  questioned  in  the  case 
of  Wellsoille  v.  Gelsse^  3  Ohio  St.  536,  and  appears  to  be 
in  conflict  with  the  doctrine  laid  down  in  several  New  York 
cases.  McCullough  v.  Cox,  Q  Barb.  391  ;  Nicliol  v.  Dusen- 
hury,  2  Comst.  382 ;  Burton  v.  Steioart,  3  Wend.  236.  This 
last  case  holds  the  doctrine,  that  where  the  defendant  retains 
tbe  property,  he  cannot  say  that  the  property  is  valueless, 
or  treat  the  sale  as  void ;  and  the  two  former  cases,  that 
reconpvient  can  never  be  in  bar  of  the  action.  As  recoup- 
ment^ even  as  enlarged  in  its  meaning  by  modern  usage, 
signities  nothing  more  than  a  reduction  of  damages,  logic- 
ally, it  would  seem  to  follow  that  it  could  not  be  had  under 
a  plea,  the  office  of  which  is  to  set  up  a  complete  bar. 
Wdlsmlle  v.  Oeisse,  3  Ohio  St.  536,  and  cases  above  cited. 

It  will  be  observed  that  the  evidence  offered  by  the  de- 
fendants under  the  general  issue  was  in  mitigation  of 
damages ;  an  offfer  going  only  to  reduce  the  amount  of  the 
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plaintiff's  claim,  and  not  to  destroy  the  caase  of  action  en- 
tirely. 

Of  this  defense  there  was  no  notice,  and  the  evidence  was 
properly  excluded. 

The  motion  for  continuance  was  based  on  the  absence  of 
witnesses  whose  testimony,  as  set  forth  in  the  affidavit  of 
Lilley,  had  they  been  present,  could  not  have  beenreceired 
under  any  issue  made  by  the  defendants. 

The  judgment  of  the  court  below  is  affirmed,  with  costs. 

Affirmed. 

nm  JSHL^t^SEJrF*'*^'"*'"*"?"*"'^"^*^  o»  QuAUTT,  the  vendee  mnj  leectea  the 
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1.  To  entitle  a  person  to  practice  aa  an  attorney  at  law  in  the  courts  of  record 

of  this  State  (except  in  the  county  courts)  he  must  be  duly  licensed  and 
enrolled  as  an  attorney. 

2.  An  uu licensed  person  cannot  recover  compensation  for  professional  services, 

nor  cao  he  be  permitted  to  assume  the  calling  and  office  of  an  attorney  by 
the  mere  shift  of  using  the  name  of  a  qualified  person. 

8.  The  association  of  a  licensed  attorney  with  one  who  does  not  fill  this  char- 
acter will  not  give  a  joint  action  in  the  names  of  the  two  forooilnsel  ren- 
dered or  service  performed  by  either  or  both,  nor  afford  a  lien  to  the  two, 
for  fees  in  respect  to  such  counsel  or  service  upon  a  judgment  recovered 
by  the  qualified  person. 

The  cases  of  IlarUind  et  al.  v.  Lifnenthal,  53  N.  Y.  440,  and  Turner  and  8mM 
V.  ReynaU,  14  C.  B.  (N.  S.)  338,  distinguished. 

Appeal  from  District  Court  of  Arapahoe  Gouidy. 

The  bill  in  this  case  states  that  complainants,  as  copart- 
ners, as  Browne  &  Putnam,  on  the  21st  of  April,  1873,  as 
attorneys,  were  retained  by  one  Polly  A.  Shortridge  to  col- 
lect a  promissory  note  signed  by  James  Patterson,  payable 
to  one  G.  W.  Arnold,  for  the  sum  of  $1,000  ;  that  in  pursu- 
ance of  such  retainer,  they  brought  a  suit  in  the  probate 
court  of  Arapahoe  county,  and  that  at  the  June  term,  1873, 
a  judgment  was  rendered  in  favor  of  said  payee  for  the  use 
of  said  Shortridge,  for  $466.72  and  costs.     That  on  the  25th 
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of  Jane,  1873^  defendant  prayed  an  appeal,  and  on  the  8tli 
of  July,  1873,  filed  his  appeal  bond^  and  on  the  6th  day  of 
October,  the  papers  were  filed  in  the  district  court.  And 
that  on  the  8th  day  of  May,  1874,  at  the  April  term  of  said 
district  court,  said  appeal  was  dismissed  on  motion  of  com- 
plainants, as  such  attorneys,  with  b.  procedendo  to  said  pro- 
bate court.  That  an  execution  was  issued  against  Patter- 
son and  returned  unsatisfied.  That  on  the  24th  day  of 
August,  1874,  said  Putnam,  on  behalf  of  said  firm,  brought 
an  actioQ  in  said  district  court  of  Arapahoe  county  on  said 
appeal  bond,  against  said  Patterson  as  principal  and  John 
Hittson  and  Samuel  Singer  as  sureties,  and  on  the  28th  of 
November,  1874,  at  the  September  term  of  the  court  in  that 
year,  said  Arnold  recovered  a  judgment  for  the  use  of  said 
Polly  A.  Shortridge  against  said  Hittson  for  the  sum  of  $676.- 
61  and  costs.  Tliat  the  complainants  paid  advance  costs  to 
the  clerk,  the  sum  of  $2,  on  behalf  of  said  plaintiff.  That 
the  judgment  so  rendered  in  said  district  court,  but  on  what 
day  is  unknown,  the  said  Shortridge  received  from  said  Hitt- 
son satisfaction  thereof,  and  has  satisfied  the  said  judg- 
ment in  the  probate  court  in  full,  but  has  never  paid  com- 
plainants their  fees  and  moneys  expended.  That  the  com- 
plainants' fees  and  services  in  said  cause  in  the  probate 
court  were. worth  $85,  and  their  fees  and  expenditures  neces- 
sarily made  to  the  action  on  tlie  bond  were  worth  the  sum 
of  $87.  That  the  same  has  not  been  paid.  That  the  satis- 
faction of  such  judgment  was  made  by  said  Shortridge  and 
Hittson  for  the  purpose  of  cheating  complainants  out  of  their 
fees  and  expenditures,  amounting  in  the  aggregate  to  $197, 
of  which  Hittson,  before  he  paid  the  judgment,  had  notice 
by  virtue  of  the  statute. 

Prayer.  That  Hittson  be  made  defendant  to  the  bill, 
and- for  process,  etc.  And  that  an  account  be  taken  of  what 
is  due  to  complainants,  that  the  same  be  declared  a  lien  on 
said  judgment  in  their  favor,  and  that  the  satisfaction  of 
said  judgment  to  the  amount  of  their  lien  be  set  aside,  and 
that  said  Hittson  be  decreed  to  pay  the  sum  found  to  be 
Vol.  111  —  39 
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due  to  them,  and  in  defaalt  thereof,  that  payment  of  said 
sum  be  enforced  by  execution.    Prayer  for  general  relief. 

Hittson  appeared  and  in  his  answer  disclaims  any  knowl- 
edge as  to  whether  complainants  were  pa^rtners  or  licensed 
attorneys,  and  as  to  whetlier  they  were  retained  to  collect 
such  note,  or  brought  any  suit  thereon,  or  that  judgment 
was  recovered  in  the  court  or  at  the  time  stated  against 
Patterson,  or  an  appeal  was  prayed,  or  bond  filed  in 
the  district  court,  or  that  such  an  appeal  was  dismissed  and 
execution  issued  as  stated  in  the  bill,  and  submits  to  strict 
proof. 

Admits  that  he  was  sued  and  impleaded  with  Patterson 
and  Singer  by  one  Arnold  for  tlie  use  of  said  Shortridge,  and 
that  judgment  was  obtained  against  him  in  said  district  court 
at  the  term  and  for  tlie  amount  stated.  But  as  to  what 
attorneys  brought  the.  same,  or  whether  on  an  appeal  bond 
does  not  know.  Admits  that  he  paid  and  satisfied  the  judg- 
mc^nt  so  obtained  in  said  district  court  against  him  and  said 
Shortridge,  satisfied  the  same  on  the  records  on  the  12th  of 
December,  1874,  but  knows  nothing  as  to  the  satisfaction  of 
said  judgment  in  the  probate  court,  but  submits  to  strict 
proof,  etc.  That  the  defendant  knows  nothing  of  any  ser- 
vices rendered  by  complainants  to  Shortridge  in  such  suits, 
or  if  rendered,  how  much  they  were  wortb,  and  submits  to 
proof,  etc.  Denies  all  knowledge  that  said  Shortridge  was 
indebted  to  complainants  for  services  in  said  suit  in  said 
district  court  at  the  time  of  the  entry  of  satisfaction  of  the 
judgment  therein  and  all  notice  of  the  same,  and  that  the 
complainants  had,  prior  to  such  payment,  given  to  defendant 
any  notice  of  such  claim,  or  filed  any  petition  or  notice  in 
said  cause,  in  which  the  judgment  was  so  satisfied  in  said 
district  court,  to  enforce  the  lien,  or  notify  defendant 
thereof.  Denies  that  he  procured  satisfaction  to  be  entered 
by  Shortridge  of  the  judgment  in  said  district  court  with  a 
view  to  cheat  the  defendants.  Submits  that  complainants 
do  not  show  themselves  entitled  to  relief,  that  the  bill  shows 
defendant  was  not  a  party  to  said  suit  in  the  probate  court 
in  which  judgment  was  rendered  against  Patterson,  and 
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that  said  Putnam  alone  performed  the  services  as  stated  in 
the  bill  in  which  judgment  was  obtained  against  the  defend- 
ant in  the  district  court,  and  the  defendant  ought  not  to  be 
charged,  etc.,  and  claims  the  same  benefit  as  though  he  had 
demurred,  and  denies  complainant's  right  to  enforce  lien, 
etc. 

After  replication  filed,  the  cause  was  referred  to  a  master 
to  take  proof.  The  hearing  was  upon  the  bill,  answer, 
replication  and  master's  report,  and  a  decree  rendered  that 
the  complainants  were,  at  the  time  of  the  filing  of  the  bill, 
and  the  entry  of  satisfaction  of  the  judgments,  entitled  to 
liens  on  the  judgments  in  the  district  and  probate  court  in 
the  bill  mentioned,  which  was  well  known  to  the  defend- 
ants, and  declaring  the  same  to  be  a  lien  to  the  extent  of 
the  sum  of  $199,  and  setting  aside  and  canceling  the  entry 
of  satisfaction  to  that  extent,  on  the  said  judgment  in  the 
district  court,  and  awarding  execution  for  the  said  sum 
and  costs,  if  not  paid  in  twenty  days. 

It  appeared  in  the  evidence,  among  other  things,  that  the 
complainants  had  been  retained  as  alleged  in  the  bill ; 
that  the  complainants  had  advanced  $2  in  costs ;  that  the 
services  in  the  probate  court  were  worth  the  sum  of  $85 ; 
on  the  appeal  in  the  district  court,  $25 ;  and  in  the  action 
on  the  bond,  including  certain  expenditures,  $87. ,  That  both 
complainants  appeared  as  copartners  in  the  action  on  the 
note,  but  in  the  district  court,  Mr.  Putnam  alone  appeared 
in  behalf  of  the  firm.  That  Mr.  Browne  was  not  a  member 
of  the  bar,  although  a  copartner  of  Mr.  Putnam  and  equally 
interested  with  him  in  the  fees. 

Messrs.  Miller  &  Clougit,  for  appellant. 

Messrs.  Browne  &  Putnam,  pro  se. 

Thatcher,  C.  J.  The  law  is  jealous  of  her  votaries; 
Her  chosen  priests  alone  are  permitted  to  enter  her  solemn 
temple,  and  minister  at  her  racred  altars.  Without  her 
sanction,  courts  should  not  recognize  tlie  right  of  any  one 
to  appear  and  prosecute  or  defend  causes  which  necessaiily 
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relate  to  so  many  of  the  varied  and  complex  concerns  of 
life,  from  the  highest  and  nrK)st  importiint,  to  the  lowest 
and  least  significant.  A  lawyer,  duly  a<5credited,  holds  a 
station  among  men  that  stimulates  him  to  a  strict  and 
honest  performanc-e  of  his  imperious  duties.  The  pride 
and  dignity  of  character  inspired  by  the  high  and  honor- 
able •position  to  which  he,  by  virtue  of  his  office,  has  at- 
tained, affords  a  guaranty  that  the  great  interests  committed 
to  his  hands  affecting  alike  the  rights  of  person  and  prop- 
erty, will  be  managed  with  scrupulous  integrity  and  with 
the  utmost  skill  and  ability  he  can  command.  Animated 
by  an  enlightened  sense  of  the  delicate  and  grave  responsi- 
bilities resting  upon  the  legal  profession,  our  legislators, 
with  provident  care,  have  thrown  around  the  practice  of 
law  in  Colorado  extraordinary  safeguards  for  the  purpose 
of  protecting  both  the  public  and  the  membei^s  of  a  worthy 
profession. 

To  entitle  any  one  applying  for  admission  to  the  bar  of 
Colorado  to  a  license,  it  is  necessary  that  this  court  shall 
be  satisfied  by  competent  evidence  prescribed  by  statute 
that  the  applicant  is  a  person  of  good  moral  character  and 
either  that  lie  has  been  engaged  in  the  study  of  law  for  two 
successive  years  prior  to  the  making  of  such  application, 
or  '*  that  he  has  been  regularly  admitted  an  attorney  at  law 
in  a  court  of  record  within  the  United  States."  The  pur- 
pose of  these  requirements  is  manifestly  two-fold.  The 
license  furnishes  the  evidence  that  the  law  demands  for  the 
security  of  the  public,  Jlrst^  that  the  holder  thereof  is  a 
person  of  probity  of  character ;  and  second,  that  he  is 
skilled  in  the  law,  and,  therefore,  qualified  to  practice  as  an 
attorney  and  counselor.  Every  person  without  license  is 
prohibited  from  "commencing,  conducting  or  defending 
any  action,  suit  or  plaint,  in  which  he  is  not  a  party  con- 
cerned in  any  court  of  record  (the  county  court  excepted) 
within  this  State."     R.  S.,  p.  65,  §  1. 

Any  lawyer  vhen  admitted  must  also  be  enrolled  to 
entitle  him  to  practice.    R  S.,  p.  66,  §§  4  and  5. 
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Thus  carefully  have  onr  law  makers  adopted  every  precau- 
tionaiy  measure  to  assure  the  pure  and  safe  admiuistration 
of  justice  and  to  shield  suitors  in  our  courts  from  the  fraud 
and  imposition  that  might  otherwise  be  practiced  upon 
them  l>y  persons  who  are  either  dishonest  or  not  learned  in 
the  law,  persons  who  not  acting  under  the  sanctity  of  an 
oath,  and  not  being  officers  of,  cannot  be  held  to  such  im- 
mediate and  strict  accoimtability  by,  the  court. 

Not  only  are  unlicensed  pc^rsons  prohibited  from  piactic- 
ing,  bnt  the  statute  also  provides  that  '*if  any  person  not 
licensed  as  aforesaid  shall  receive  any  money  or  species  of 
property  as  a  fee  or  compensation  for  services  rendered  by 
him  as  an  attorney  or  counselor  at  law  within  this  State, 
all  money  so  received  by  him  shall  be  considered  as  money 
received  to  the  ]ise  of  the  person  paying  the  same,  and  may 
be  recovered  back  with  costs  of  suit,  by  an  action  for  money 
had  and  received  *  *  *  and  the  person  receiving  such 
money  or  property  shall  forfeit  three-fold  tlie  amount  or 
value  thereof,"  (R.  S,,  p.  68,  §  12)  to  be  recovered  by  an 
action  of  debt  qid  tavi. 

Even  without  the  statute  just  quoted,  an  unlicensed  per- 
son can,  und(T  our  law,  recover  no  compensation  for  pro- 
fessional services.  ^'In  general,  wlien  the  law  prohibits  an 
act,  no  one  can  have  the  aid  of  the  law  to  recover  compen- 
sation for  doing  it."     ATnes  v.  Oilman^  10  Mete.  243. 

One  who  has  the  temerity  to  attempt  to  practice  in  the 
face  of  the  statutory  prohibition  not  only  cannot  recover 
for  his  services,  but  in  the  event  of  collection  without  suit, 
he  subjects  himself  to  the  penalty  fixed  by  law. 

If  either  Browne  or  Putnam  were  incapable  of  entering 
into  a  valid  contract  when  the  suit  on  the  appeal  bond  was 
brought  and  the  services  were  rendered  in  th(^  district  court 
in  said  suit,  a  joint  right  of  action  could  not  have  accrued 
to  them  for  such  services.  A  joint  right  oF  action,  in  a  law 
firm,  for  professional  se^rvices  implies  a  joint  right  to  con- 
tract and  a  consequ(uit  joint  right  to  sue. 

It  is  not  enough  that  one  member  of  the  firm  in  his  indi- 
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vidual  capacity  might  have  entered  into  a  valid  contract 
and  enforced  the  same  in  court. 

By  our  statute  an  unlicensed  person  labors  under  a  disa- 
bility to  contract  or  sue. 

To  affirm  the  decree  of  the  court  below  is  to  assert  that 
the  disability  may  be  removed  and  the  law  evaded  by  an 
unlicensed  person  entering  into  partnership  with  a  duly  ad' 
mitted  attorney.  Unless  Browne  and  Putnam,  Browne  not 
being  a  member  of  the  bar  when  the  services  were  performed, 
could  have  maintained  an  action  against  Polly  A.  Short- 
ridge  for  fees  claimed  to  be  due  in  the  suit  upon  the  appeal 
bond,  Browne  and  Putnam  are  not  entitled  to  a  lien  upon 
the  judgment  obtained  in  that  suit.  That  such  a  joint  suit 
could  not  have  been  maintained,  one  of  the  partners  being 
under  a  statutory  disability,  we  think  is  apparent.  ''If 
two  sue  as  co-plaintiffs,  in  a  personal  action,  a  plea  that 
one  of  them  is  an  outlaw  will,  if  established,  defeat  or 
suspend  the  suit  as  to  both.  For  as  they  sue  jointly,  and 
of  course  assert  a  joint  right,  they  must  recover  jointly  or 
not  at  all  in  that  suit."  Gould's  Pleadings,  225;  Com. 
Digest,  Abatement,  E.  2. 

The  authorities  upon  which  the  appellees  rely  for  the 
contrary  doctrine  when  closely  examined  will  be  found  to 
bo  mere  o6/fer  dlcia. 

In  the  case  of  Harland  et  al.  v.  lAbienthal^  53  N.  Y. 
440,  in  whicli  the  court  held  that  a  law  firm,  one  member  of 
which  had  been  duly  licensed,  may  recover  in  a  joint  action 
for  services  rendered  by  the  firm,  there  was  the  absence  of 
a  prohibitory  statute.  The  remarks  of  the  court,  that  if 
there  had  been  a  prohibitory  statute  or  a  rule  of  court  for- 
bidding an  unlicensed  attorney  to  practice,  the  fact  that 
one  member  of  the  firm  had  been  duly  admitted  would 
relieve  from  its  effect,  were  entirely  extrajudicial. 

In  tlie  case  of  Turner  &  Smith  v.  Reynall^  14  C.  B.  (N. 
S.)  328,  th(^  firm  of  Turner  &  Smith,  medical  practitioners, 
br()uo;ht  an  action  against  a  patient  for  attendance  and 
medicine.     When  the  cause  of  action  arose,  Turner  alone 
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was  registered.  The  day  before  the  suit  was  brought, 
Smith  had  himself  registered.  The  act  of  parliament  (32,  §§ 
21  and  22  Vict.,  eh.  98)  provided  that  "no  person  shall  be 
entitled  to  recover  any  charge  in  any  court  of  law  for  any 
medical  or  surgical  advice,  attendance  or  for  any  medicine 
unless  he  sJiaU  prooe  upon  the  trial  that  he  is  registered 
under  the  act!' '  As  both  had  registered  before  suit  brought, 
Ebile,  C.  J.,  said,  ''Both,  therefore,  had  strictly  complied 
with  the  words  of  the  act,  and  both  *  *  *  were 
entitled  to  sue."  It  will  be  readily  seen  that  neither  of 
these  cases  is,  in  principle,  analogous  to  the  one  before  us. 
The  supreme  court  of  Illinois,  construing  a  statute  like 
our  own,  declares  that  if  an> attorney  has  "incurred  any 
liability  by  practicing  and  receiving  fees,  or  if  he  seeks  to 
recover  ior  services  performed  as  an  attorney  before  his 
name  was  entered  upon  the  roll,  the  court  could  not  aid 
him  by  permitting  the  entry  to  be  made  nunc  pro  tunc. 
Ex  parte  FellA)WS^  2  Scam.  369. 

In  Rohb  V.  Smithy  3  Scam.  47,  construing  the  same  act, 
the  court,  after  declaring  that  the  statute  has  "imposed  a 
disability  upon  '  the  agent'"  which  destroys  all  right,  privi- 
lege and  capacity  in  him  to  assume  or  act  in  that  character 
in  relation  to  the  conduct  of  legal  proceedings,  says,  "this 
act  was  passed,  we  believe,  in  a  spirit  of  liberality  toward 
suitors,  and  for  their  protection  against  the  practices  of 
those  who  might  seduce  their  coniRdence  and  induce  them 
to  tiust  the  latter  in  the  management  of  important  interests 
when  suitors  could  not  possibly  ascertain  the  skill  and 
qualifications  of  those  in  whom  they  confided,  or  their  ac- 
quaintance with  the  most  intricate,  difficult  and  important 
of  human  sciences."  Mr.  Browne  could,  under  no  circum- 
stances, have  a  right  of  action  for  professional  services 
rendered  while  he  was  not  a  member  of  the  Colorado  bar. 

To  say  that  he  may  circuitously  and  jointly  with  another 
have  such  right  by  forming  a  copartnership  with  one  under 
no  such  disability  is  to  declare  that  he  may  defeat  the  evi- 
dent purposH«r)f  the  statute,  tl)at  ho  may  do  that  indirectly 
which  the  law  will  not  permit  him  to  do  directly.     The 
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most  absurd  consequences  would  result.  One  under  the  ban 
of  the  statute,  either  by  reason  of  not  being  a  regularly  ad 
mitted  attorney  or  by  reason  of  being  disbarred,  might  at 
once  form  a  copartnei'ship  witli  a  lii^vMised  lawyer  and  reap 
the  fruits  to  which  he  only  is  entitled  under  the  statute 
who  possesses  an  unrevoked  certificate  of  admission  which 
proclaims  to  the  public  that  its  holder  is  a  man  of  probity 
and  learned  in  the  law. 

Whether  section  17,  chapter  VIII,  R.  S.,  1868,  in  tli^ 
absence  of  notice  to  the  judgment  debtor^  gives  an  attorney 
a  lien  upon  the  judgment  obtained  by  such  attorney,  is  a 
question  not  now  necessary  to  determine. 

The  decree  of  the  district  court  must  be  i-eversed  with 
costs  and  the  cause  remanded,  with  directions  to  the  court 
below  to  dismiss  the  bill  without  prejudice  to  Mr.  Putnam. 

Retiersed. 

Wells,  J.  An  unlicensed  person  cannot  be  permitted 
to  assume  tlie  calling  and  office  of  an  attorney  by  the  mere 
shift  of  using  the  name  of  a  qualified  person. 

The  association  of  a  licensed  attorney  witli  one  who  does 
not  fill  this  character  will  not  give  a  joint  action  in  the 
names  of  the  two,  for  counsel  rendered  or  service  performed 
by  either  or  both,  nor  afford  a  lien,  to  the  two,  for  fees  in 
respect  of  such  counsel  or  services,  upon  judgment  re- 
covered, by  the  qualified  person. 

In  the  present  case,  therefore,  if  there  is  any  lien  for  the 
services  rendered  in  the  action  upon  the  appeal  bond,  it  is 
in  favor  of  Mr.  Putnam  alone,  for  the  value  of  the  services 
which  he  individually  performed,  and  as  the  evidence  does 
not  distinctly  inform  us  what  his  services  were  in  that 
action,  or  their  value,  it  is  impossible  to  save  his  rights  in 
the  present  proceedings,  even  if  the  case  stood  in  unex- 
ceptionable attitude  in  all  other  respects. 

Doubtless  the  complainants  may  have  their  joint  action 
against  Mrs.  Shortndge  for  the  value  of  their  services 
rendered  in  the  first  action,  but  having  reference  to  the 
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terms  of  the  appeal  bond,  in  which  he  became  surety  and 
upou  which  alone  his  liability  can  be  predicated,  I  do  not 
see  how  the  appellant  can  be  charged  with  this  demand. 

For  these  reasons  I  concur  in  the  result  announced  in  the 
opinion  of  the  chief  justice.  I  do  not,  however,  at  present 
agree  that  an  attorn(^y  may  not,  in  a  conceivable  case,  en- 
force a  lien  upon  the  judgment  given  on  an  appeal  or  writ 
of  error,  or  on  the  bond  given  in  such  case,  for  fees  accru- 
ing to  him  in  the  original  action, -though  he  had  no  con- 
nection with  the  subsequent  process. 

Attobxky—Coicpknsation.  — An  unlicensed  person  cannot  recover  rompentsatlon  for 
•ervlceH  rendt>rc<l  hm  iin  attorney:  Barhman  v,  O^Reilly^  14  Colo.  4.i\  But  a  Joint  action  will  He 
for  a  balance  agreed  upon  between  a  client  and  one  accountant  and  two  attorneys,  for  services 
In  aiUustiiig  accouQts,  drawing  papers,  and  giving  advice:  Letcluenring  v.  Allerit  12  Golo.  VBl 


Moffat  et  al.  v.  Dicksok. 

1.  In  pleading  totlin  jurisdiction  of  tbo  (M>arr,  uiifh^r  the  statute  (R.S.,p.  500. 

§  2),  an  averment  tUut  "  the  contract  upon  wliioh  said  cause  of  action 
wa.s  brought,  and  no  part  tliereof  waA  mndo  npeoifically  payable  in  etald 
county,"  is  obnoxiouH  to  demurrer  as  being  uncertain  and  repugnant. 

2.  A  rule  to  plead  isHuably  instanter.  nirans  within  twenty-four  hours  ;  and  to 

enter  judgment  of  default  within  that  lime,  under  nuch  a  rule,  is  ern^r. 

Error  to  County  Court  of  Snmvill  County. 

Assumpsit  was  brought  in  the  county  court  of  Summit 
county,  by  Dickson,  the  defendant  in  error,  against  Moffat 
and  Shrock,  the  plaintiffs  in  error.  Summons  was  issued 
directed  to  the  sheriff  of  Jefferson  county,  service  was  had, 
and  the  defendants  appeared  and  pleaded  to  the  juris- 
diction. The  plaintiff  demurred  generally,  and  assigned 
special  causes  of  demurrer  to  this  plea.  The  demurrer  was 
sustained,  and  defendants  were  ruled  "  to  ])lead  over  forth- 
with," and  the  defendants  not  complying  with  the  rule,  on 
that  same  day  judgment  was  entered  by  default.  Damages 
were  assessed  by  the  court  in  $86().()(),  and  judgment  rendered 
against  the  defendants  in  that  amount.  To  reverse  this 
judgment  the  defendants  sued  out  this  writ  of  error. 

Messrs.  IIornkk,  Elliott  &  Haynks,  for  plaintiffs  in 
error. 

Messrs.  Bkn^kdiot  &  Puklps,  for  defendant  in  error. 
Vol.  Ill  — 40 
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Elbert,  J.  The  demurrer  to  defendant's  plea  was  properly 
sustained.  The  avernoLent  that  "  the  contract  upon  which 
said  cause  of  action  was  brought  and  no  part  thereof  was 
made  specifically  payable  in  said  county,"  is  uncertain  and 
repugnant.  It  is  an  averment  that  the  contract,  as  an  en- 
tirety, was  payable  in  said  county,  but  that  no  part  of  it  was 
payable  there.  It  cannot  be  aided  by  intendment,  and  that 
construction  is  to  be  adopted  which  is  most  unfavorable  to 
the  party  pleading. 

Upon  sustaining  the  demurrer  the  court  ruled  the  defend- 
ants to  answer  o\^x  forthwith^  and  upon  failure  to  answer 
over  entered  judgment  of  default,  upon  the  same  day  and 
at  the  same  sitting  of  the  court.  This  is  assigned  for  error. 
Forthwith  has  a  relative  meaning,  and  will  inii)ly  a  longer 
or  shorter  period,  according  to  the  natun.*  of  the  thing  to  be 
done.  This  is  denominated  its  effectual  and  lawfvZ  mean- 
ing, Bouvier  defines  it  "  as  soon  as  by  reasonable  exertion 
confinc^d  to  the  object,  it  may  be  accomplished.  This  is  the 
import  of  the  term.  It  varies,  of  oonrs<»,  with  any  particu- 
lar case."  It  has  been  defined  as  meaning  ''  with  all  reason- 
able celerity."  Burgess  v.  Bartefeui\  Mann.  &  G.  493.  It 
is  sjMiony  mous  with  immediately,  and  immediately  has  been 
construed  to  mean  "such  convenient  time  as  is  reasonably 
requisite  for  doing  the  thing."  Pybus  v.  Milfordy  2  Lev. 
77.  In  a  case  of  a  *'  covenant  to  forlhwUh  put  premises  in 
repair,"  it  was  h(?ld  to  mean  reasonable  time  for  that  pur- 
pose, and  not  a  day  or  a  week."  Pitman  v.  S%Mon^  9  Carr. 
&  Payne,  706.  Where  a  fire  occurred  on  the  15th  of  Junp, 
and  the  insured  knew  it  on  the  18th,  and  sent  notice  on  the 
23d,  it  was  held  a  snfficient  compliance  with  the  condition 
of  the  policy  requiring  notice  of  loss  to  be  given  forthwith. 
NeiD  York  Cent.  Ins.  Co.  v.  National  Protection  Ins.  6k, 
20  Barb.  468.  A  rule  of  court  required  the  report  on  ex 
ceptions  to  be  delivered  to  the  party  obtaining  the  reference, 
who  -^2^% forthwith  to  file  the  same  in  the  proper  office.  It 
was  constru<^d  to  mean  within  twenty -four  hours.  Chavi- 
pUn  v.  Champlin,  2  Edwards'  Cli.  R.  329. 

An  order  was  made  by  the  court  directing  a  party  "to 
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deposit  a  paper  in  his  possession  with  the  master  forthwith," 
and  upon  failure  to  comply  with  the  order  within  an  hour 
after  notice,  the  party  was  committed  for  contempt.  TTie 
People  ex  reL  Morrison  v.  Brown^  4  Paige,  404.  These 
cases  show  that  regard  must  be  had  to  the  nature  of  the 
act,  or  thing  to  be  performed.  While  the  term  is  imper- 
ative and  admits  of  no  unnecessary  delay,  it  imposes  noth- 
ing but  due  diligence,  to  be  measured  by  the  circumstances 
of  each  particular  case.  A  rule  to  plead  forthwith  is  not, 
therefore,  to  be  construed  as  requiring  a  plea  eo  instaritL 
Time  is  necessary  to  examine  the  declaration,  and  consider 
of  and  frame  the  pleas,  and  under  the  rulings  in  analogous 
casHS  the  time  should  not  be  held  to  mean  less  than  twenty- 
four  hours,  and  might  import,  in  a  case  of  intricacy  and 
difficulty,  a  longer  period.  A  rule  to  plead  issuably,  in- 
stanter^  means  within  twenty-four  hours.  1  Tidd's  Prac- 
tice, 567*,  and  also  when  used  in  chancery  orders.  2  Barb. 
Ch.  Pr.  588.  ' 

Where  used  in  a  rule  to  plead,  we  see  no  good  reason  for 
saying  that  one  term  shall  import  a  shorter  time  than  the 
other.  In  this  view,  the  court  entered  judgment  by  default 
against  the  defendants  before  the  expiration  of  the  time 
allowed  for  filing  their  pleas,  and  this  was  eri-or. 

Till*  judgment  must  be  reversed  with  costs,  and  remanded 
for  further  proceedings  according  to  law,  the  defendants 
having  leave  to  plead  in  bar,  on  or  before  the  first  day  of 
the  next  regular  term  of  the  court  below. 

lieversed. 


Chapin  et  al.  d.  Whitsett. 

1.  Explanatory  or  directory  matters  inserted  in  parenthesis  in  forms  for  legal 

instruments  or  process,  are  not  matters  of  substance. 

2.  A  cliattel  mortgage  given   to   secure   the  payment  of  several  promissory 

notes,  and  providing,  "  that  in  ca»e  default  shall  be  made  in  the  payment 
of  saidr  notes,  or  either  of  them,  according  to  their  tenor,"  etc.,  then  the 
mortgagee  to  take  possession,  etc..  Held,  optional  with  the  -mortgagee  to 
take  possession  upon  default  of  payment  of  any  note  secured,  or  await 
the  maturity  of  the  last  note. 
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Error  to  District  Court  of  Arapahoe  Oouidy. 

On  the  15th  day  of  September,  1874,  one  John  H.  Speed 
executed  and  delivered  to  Ohapin  and  Gore,  the  plaintiffs 
in  error,  a  chattel  mortgage  of  certain  property  then  in 
Speed's  possession,  to  secure  the  payment  of  twenty-four 
promissory  notes,  of  even  date  with  the  mortgage.  These 
notes  were  payable,  the  first,  one  month  after  date,  the 
next,  two  months  after  date  (a  note  falling  due  each  month), 
the  last,  payable  twenty-four  months  after  date.  The  mort- 
gage contained  the  usual  conditions  of  use  and  possession 
in  the  mortgagor  until  default,  or  the  goods  should  be 
claimed  or  attached  by  any  other  person,  (*tc.  On  tlie  7th 
day  of  November,  1874,  Speed  executed  and  delivered  to 
Whitsett,  the  defendant  in  error,  a  mortgage  of  the  same 
chattels.  Some  time  prior  to  May  24tli,  1875,  Wliitsett  took 
possession  of  the  goods,  Chapin  and  Gore  after  demand 
brought  their  action  in  replevin.  Upon  the  trial  the  chattel 
mortgage  of  September  15th,  1874,  given  by  Speed  to 
Chapin  and  Gore,  was  not  admitted  in  evidence  for  the 
reason  of  an  alleged  defective  acknowledgment,  which  is 
stated  in  the  opinion.  The  court  l)elow  found  the  property 
in  the  defendant,  and  gave  judgment  for  costs  against  the 
plaintiffs,  and  they  prosecute  this  writ  of  error. 

Messrs.  Horneu  &  Haynes,  for  plaintiffs  in  error. 

Messrs.  Smith  &  Maoon,  for  defendant  in  error. 

Elbert,  J.  Section  2,  chapter  14,  R.  S.  102,  provides 
that  the  justice  taking  the  acknowledgment  of  a  chattel 
mortgage  "shall  certify  the  same  in  substance,  as  follows: 
this  mortgage  was  acknowledged  befon^  me  by  A.  B.,  (the 
raoi-tgagor)  this day  of .'* 

The  chattel  mortgage  of  the  plaintiff  in  error  was  ex- 
cluded at  the  trial  in  the  court  below,  for  the  reason  tliat 
the  words  **  the  mortgagor  "  do  not  appear  in  the  certificate 
of  acknowledgment.     This  was  error. 

The  words  are  in  parenthesis,  and  serve  only  to  explain 
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and  direct  that  the  name  of  the  mortgagor  is  to  be  inserted 
instead  of  A.  B.  Throughout  the  statutes,  and  in  every 
legal  form-book,  wherever  a  form  is  prescribed  for  legal  in- 
Btraments  or  process,  explanatory  or  directory  matter  is 
thus  inserted  in  parenthesis,  and  is  not  of  substance. 

Had  the  importance  of  having  the  identity  of  the  party 
acknowledging  the  instrument  with  the  party  subscribing 
it  appear  in  the  certificate  of  the  justice,  been  present  to 
the  minds  of  legislators,  and  liad  it  been  their  intention,  as 
urged  by  counsel,  to  so  prescribe,  it  is  but  fair  to  presume 
that  they  would  have  indicated  it  in  some  much  more  defin- 
ite and  certain  manner,  as  well  as  have  prescribed  words  of 
certification,  which  would  have  accomplished  the  object 
sought 

It  is  urged,  however,  that  it  was  the  duty  of  the  plain- 
tiffs, as  mortgagees,  to  have  taken  possession  of  the  mort- 
gaged goods,  upon  default  in  tlie  payment  of  any  one  of 
the  several  notes  secured,  and  that  it  was  not  optional  with 
them  to  await  the  maturity  of  the  last  note  before  taking 
possession,  and  that,  consequently,  the  admission  of  the 
mortgage  in  evidence  could  not  have  availed  them.  The 
mortgage  provided  that  '*in  case  default  shall  be  made  in 
the  payment  of  said  notes,  or  either  of  them,  according  to 
their  tenor,  *  »  ♦  *  then  it  shall  and  may  be  lawful 
for  the  said  parties  of  the  second  part,  or  assigns,  to  take 
immediate  and  full  possession  of  the  whole  of  snM  goods 
and  chattels  to  their  own  use,  and  sell  the  same,"  etc.,  etc. 

This  provision  does  not  impose  an  obligation,  but  confers 
an  option,  and  under  it  the  mortgagees  could  take  posses- 
sion of  the  mortgaged  property  upon  default  in  the  pay- 
ment of  any  note  secured,  or  they  could  await  the  maturity 
of  the  last  note,  without  forfeiture  of  their  lien.  Barbour  et 
al.  V.  White  et  ah,  37  111.  164 ;  Cleaves  v.  Herbert,  61  id.  126. 

The  judgment  is  reversed  with  costs,  and  case  remanded 
for  further  proceedings  according  to  law. 

Mr.  Justice  Wells  having  been  of  counsel  did  not  sit  in 

this  case. 

Reversed. 
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Cooper  et  al.  v.  American  Central  Ins.  Co. 

1.  Tho  district  court  of   one  county   cannot  lawfully  continue  in  seeaon 

therein  after  tli^  day  appointed  by  law  for  the  holding  of  the  oonrt  in 
another  county  in  the  same  district. 

2.  This  court  will  tal&e  judicial  notice  of  the  terms  of  the  district  courts  in 

the  several  judicial  districts,  as  fixed  by  law. 

8.  A  judgment  of  tho  court,  to  be  valid,  must  be  pronounced  by  the<xmr<t  at 
a  time  and  place  appointed,  and  in  the  form  required  by  law. 

4.  A  writ  of  error  will  lie  to  review  what  assumes  to  itself  the  force  of  an 
adjudication  at  law,  although  upon  the  face  of  the  record  it  may  want  the 
essentials  of  validity. 

Error  to  District  Court  of  Pueblo  County. 

This  is  a  writ  of  error  to  the  district  court  of  Pueblo 
county,  to  reverse  a  judgment  rendered  in  the  above  cause 
by  lion.  James  B.  Belford,  associate  justice  at  the  Decem- 
ber term,  A.  I).  1874,  of  said  court.  The  cause  was  tried 
by  tlie  court,  without  the  intervention  of  a  jury,  and  is 
brought  liere  upon  errors  assigned,  which  are  all  substan- 
tially of  a  like  import,  viz  :  that  the  judgment  in  said  cause 
is  coram  noa  judice^  being  entered  when  the  court  in  fact 
was  not  in  session,  and  when  in  law  it  could  not  be  in  session 
in  Pueblo  county.  That  the  said  judgment  by  the  record 
thereof  does  not  appear  to  be  the  sentence  or  consideration 
of  the  law  as  to  the  matters  in  controversy,  but  the  mere 
personal  order  of  the  presiding  justice,  not  rendered  in 
term  time,  nor  in  court,  but  filed  in  vacation  in  the  clerk's 
office. 

Mr.  CiiAS.  E.  Gast,  for  plaintiffs  in  error. 

Messrs.  Blakk  &  Jaoobson,  and  Mr.  Benj.  Mattice, 
for  defendant  in  error. 

Elbert,  J.  In  this  case  the  judgment  appears  to  have 
been  rendered  and  entered  of  record  in  vacation.  The 
record  does  not  show  when,  in  fact,  the  court  did  adjourn, 
but  this  court   takes  judicial  notice  of  the  terms  of  tbe 
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district  courts  in  the  several  judicial  districts,  as  fixed  by 
law. 

The  December  term  of  the  district  court  for  the  county 
of  Pueblo  commenced  on  the  second  Tuesday  of  December, 

1874,  The  January  term  of  the  same  court  for  the  county 
of  Las  Animas  commenced  on  the  first  Tuesday  of  January, 

1875.  Sess.  Laws,  1874,  p.  88.  The  district  court  for  one 
county  cannot  lawfully  continue  in  session  therein,  after 
the  day  appointed  by  law  for  the  holding  of  the  court  in 
another  county  in  the  same  district.  Orahle  v.  The  Staie^  2 
Green,  559  ;  Archer  v.  Hoss,  2  Scam.  303. 

By  fixing  the  time  for  the  commencement  of  the  term  of 
the  court  in  one  county,  the  law,  by  necessary  implication, 
limits  the  duration  of  the  term  of  the  court  immediately 
preceding  in  another  county  of  the  district,  and  unless 
sooner  terminated  by  adjournment,  the  term  will  expire,  by 
limitation  of  law,  at  the  time  fixed  for  the  succeeding  term. 

The  December  term,  1874,  of  the  district  court  for  the 
county  of  Pueblo,  at  which  this  cast?  purports  to  have  been 
tried,  could  not,  therefore,  have  extended  beyond  the  first 
Tuesday  in  January,  1876,  the  day  fixed  by  law  for  the 
commencement  of  the  term  in  Las  Animas  county.  The 
first  Tuesday  in  January,  1875,  was  the  5th  day  of  the 
month. 

The  issues  were  made  up  at  the  June  term,  and  the  cause 
continued  to  the  December  term,  1874. 

An  entry  on  the  11th  day  of  January,  1875,  shows  that 
the  defendants  on  that  day  filed  their  motion  for  a  new  trial, 
and  this  is  the  first  intimation  which  the  record  gives  that  a 
trial  had  been  had.  The  next  entry  is  to  the  effect  that 
afterward,  and  on  the  19th  of  January,  1876,  the  associate, 
justice  presiding  at  the  December  term,  1874,  of  the  district 
court  of  said  Pueblo  county  '*  filed  in  the  office  of  the  clerk 
thereof  a  certain  judgment,"  which  is  set  forth  in  extenso^ 

and  which  recites  in  substance  that  on  the  day  of 

December,  1875,  being  one  of  the  regular  days  of  the  said 
December  term,  the  cause  came  on  for  trial,  that  the  jary 


Digitized  by  VjOOQ  IC 


320  CooPEK  et  al.  v.  AMERiCAif  Central  Ins.  Co.  [Apr.  T., 

was  waived,  and  the  trial  had  to  tlie  eo>urt,  and  the  isenoB 
found  for  the  plaintiff,  and  that  there  was  due  from  iihe 
defendants  to  the  plaintiff  the  sum  of  $612.81 ;  that  the 
defendants  filed  their  motion  for  a  new  trial,  and  that  the 
same  was  overruled  ;  that  thereupon  it  was  oi-dered,  ad- 
judged and  decreed  that  the  plaintiff  do  liave  and  recover 
of  and  from  the  defendants  the  sum  of  $612.81  and  their 
costs ;  that  an  appeal  was  prayed  and  allowed,  and  thirty 
days  given  to  file  bill  of  exceptions.  This  is  signed  by  the 
judge,  and  dated  January  13,  1876. 

Under  date  of  January  19th,  the  record  further  recites 
that  "under  instructions  received  with  said  judgment," 
from  the  judge,  and  at  the  request  of  the  plaintiff's  attorney, 
the  clerk  of  said  court  made  the  following  entry  upon  the 
records  of  said  court :  "  On  this  19th  daj'  of  January,  1875, 
a  judgment  rendered  by  the  Hon.  J.  B.  Belfokd,  associate 
justice  of  the  supreme  court  of  Colorado  Territoiy,  and 
judge  presiding  at  the  December  term,  1874,  of  tlie  district 
court  of  the  third  judicial  district  of  Colorado  Territory 
within  and  for  the  county  of  Pueblo,  was  receited  by  the 
clerk  of  said  court,  which  said  judgment  was  in  the  words 
and  figures  following."  The  judgment  which  follows  is 
the  one  already  adverted  to.  From  these  recitals,  it  is 
evident  that  the  judgment  was  not  rendered  in  open  court, 
during  the  term,  but  in  vacation. 

The  recitals,  that  on  the  19th  day  of  Jauuary,  1876,  the 
judge  presiding  at  the  December  term,  1874,  "filed  in  the 
oflSce  of  the  clerk  thereof  a  certain  judgment ;"  that  after- 
ward, *' under  instructions"  from  the  judge,  the  clerk  of 
said  court  entered  the  judgment  of  record,  stating  tliat  it 
was  a  judgment  received  on  the  19tli  of  January  from  the 
judge  presiding  at  the  December  term,  are  inexplicable,  if 
the  judgment  was  rendered  in  open  court  during  the  term. 

It  is  true  that  the  judgment  so  ''tiled  by  the  judge,''  and 
"  received  "  and  entered  by  the  clerk  as  above  indicated, 
purports  on  its  face  to  recite  a  judgment  rendered  at  the 
December  term,  but  it  also  recites  that  the  motion  for  a  new 
trial  was  overruled,  and  the  record  shows  that  the  motion 
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was  not  filed  until  after  the  term  bad  expired  by  limitation 
of  law. 

The  term  is  designated  as  the  December  term,  1875,  instead 
of  1874,  but  it  is  not  necessary  to  consider  the  eflTect  of  this 
evident  misrecital. 

A  judgment  is  the  sentence  of  the  law  pronounced  by  a 

court  of  competent  jurisdiction,  as  the  result  of  proceedings 

instituted.    It  is  a  judicial  act,  and  to  be  valid  must  be 

pronounced  by  the  courts  at  a  time  and  place  appointed  by 

law,  and  in  the  form  it  requires.    In  the  case  of  Skinner  v. 

BesTioar^  2  Col.  385,  it  was  held  that  error  will  lie  to  review 

what  assumes  to  itself  the  force  of  an  adjudication  in  law, 

although  upon  the  face  of  the  record  it   may  want  the 

essentials  of  validity. 

Jadgment 

Reversed. 

Chief  Justice  TnATcnER,  having  been  of  counsel,  did  not 

sit  in  this  case. 

JuPoiriCKT  Rkndkbkd  in  Vacation  is  Void:  MMn/  v.  rVx/y,  4  Oolo.  109;  Frond*  v.  WelU, 
4  Oola  274;  Terpenfno  v.  JfoUon.  0  Oolo.  S15.  But  a  writ  of  error  will  Ho  to  review  a  Judffmenc 
■o  rendered:  Bean  v.  FeopUy  6  Colo.  100. 


The  Golden  Paper  Co.  et  al.  v,  Clabx. 

1.  In  an  acti<m  against  a  corporation,  if  the  president  be  not  found,  tlie  sheriff 

may,  under  the  statute  (R.  S.,  p.  501,  §^  4),  serve  process  upon  any  oflScer 
or  agent  of  tlie  corporation. 

2.  Applications  by  a  ministerial  olBcer  for  leave  to  amend  liis  return  upon 

process  are  generally  regarded  witli  liberality.  Justice,  not  only  to  the 
officer,  but  t<i  the  parties,  requires  that  if  he  has  committed  a  miaprision 
he  should  have  an  opportunity  to  correct  it. 

Error  to  Probate  Court  of  Jefferson  County. 

AssaufPSiT  on  a  promissory  note  brought  by  Clark,  the 
defendant  in  error,  against  the  Golden  Paper  Co.  and  A.  P. 
Anderson,  plaintiffs  in  error,  impleaded  with  Reuben  C. 
Wells.  The  question  presented  by  the  record  is  to  the 
sufficiency  of  the  service  of  process  upon  the  defendants 
below.  The  return  of  tlie  officer  was  as  follows: 
Vol.  m  — 41 
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"  Territory  of  Colorado,  )  _  _ 
County  of  Jefferson,      j  **' 

"  Served  the  within  summons  by  delivering  a  copy  thereof 
to  A.  P.  Anderson,  and  by  delivering  a  copy  of  the  same  to 
Frank  A.  Hartzell,  who  is  and  was  an  agent  of  the  Golden 
Paper  Company  —  Ezekiel  Hartzell,  the  president  of  said 
Company,  not  found  in  my  county.  Reuben  C.  Wells  not 
found  in  my  county.  Dated  this  19th  day  of  February, 
A.  D.  1875.     * 

"  W.  L.  Smith, 
Sheriff  of  Jefferson  County.'^ 

Afterward,  the  sheriff  was  permitted  to  amend  the  return 
*' according  to  the  facts,"  by  inserting  immediately  after 
the  name  of  the  defendant  Anderson,  the  words  '*and  by 
reading  this  summons  t(f  him/'  Default  was  taken  against 
the  company  and  Anderson,  and  damages  assessed  against 
them  in  favor  of  Clark,  in  tlie  sum  of  $403.20,  for  which 
amount,  together  with  costs,  judgment  was  entered.  The 
plaintiffs  in  error  contend  that  there  was  no  sufficient  service 
of  process  out  of  the  probate  court,  and  in  consequence 
the  proceedings  were  coram  non  judice. 

Mr.  A.  H.  DeFrance,  and  Mr.  D.  E.  Parks,  for  plaintiffs 
in  error. 

Mr.  Hugh  Butler,  for  defendant  in  error. 

Wells,  J.  1.  The  return  of  service  upon  the  corporation 
defendant  seems  to  us  to  be  sufficient.  The  fair  interpreta- 
tion of  the  fourth  section  of  the  Practice  Act  (Revised  Stat- 
utes, chap.  70,  §  4)  requires  that  service  shall  be  made 
upon  the  president,  if  found.  If  the  residence  of  the  chief 
officer,  in  the  county  to  which  process  is  issued,  shall  pre- 
clude service  upon  any  other  official  or  agent,  it  will  be  an 
easy  matter  for  the  corporation  to  avoid  service  altogether. 
If  the  president  be  not  found,  the  sheriff  is  under  no  obli- 
gation to  distinguish  between  the  other  officials  ;  he  may 
serve  any  officer  or  agent ;  for  so  is  the  letter  of  the  statute. 

The  case  of  The  Illinois  Telegraph  Company  v.  Kennedy^ 
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24  111.  319,  which  was  cited  in  argument,  does  not  bear  upon 
this  question. 

2.  Applications  for  leave  to  a  ministerial  officer  to  amend 
his  i-eturn  upon  process  are  generally  regarded  with  liber- 
ality. What  is  asked  in  such  a  case  is  not  a  peremptory 
direction,  but  permission  merely.  It  is  the  officer  who 
finally  determines  the  question  of  fact,  and  upon  his  mem- 
ory, good  faith  and  sense  of  official  responsibility,  the 
court  and  all  parties  must  in  general  depend  for  the  truth 
of  his  acts.  Justice  not  only  to  the  officer,  but  to  parties, 
requires  that  if  he  has  committed  a  misprision^  he  should 
have  opportunity  to  correct  it.  Even  if  the  party  to  be 
affected  may  of  right  appear  to  and  resist  such  application, 
as  to  which  we  express  no  opinion,  it  is  not  apparent  that 
in  the  present  case  the  defendant  has  been  injured  by  the 
refusal  of  the  court  below  to  accord  him  this  privilege.  No 
suggestion  was  made  of  the  matters  proposed  to  be  estab- 
lished by  the  testimony  of  the  witnesses  offered,  but  the 
same  witnesses  had  given  their  affidavits  as  to  the  circum- 
stances attending  the  alleged  service.  These  affidavits  were 
exhibited  at  the  hearing  and  are  embodied  in  the  bill  of 
exceptions.  It  is  fair  to  assume  they  contain  the  substance 
of  what  was  proposed  to  be  shown  by  examination  of  tlie 
witnesses.  Now  upon  this  showing  the  court  would  not 
have  been  justified  in  refusing  the  sheriff  the  leave  asked. 
It  was  the  memory  of  the  sheriff  against  that  of  the  de- 
fendant, and  there  was  not  the  slightest  occasion  to  suspect 
the  good  faith  or  sincerity  of  the  officer.  Certainly  no 
reason  can  be  assigned  to  accord  conclusive  effect  to  the 
deposition  of  the  defendant. 

If  the  officer  still  remained  sufficiently  confident  in  his 
own  recollection  of  the  facts  to  make  the  proposed  amend- 
ment, justice  to  the  plaintiff  required  of  him  that  he  should 
do  so ;  and  of  the  court,  that  he  should  have  permission 
accordingly.  The  defendant,  if  wronged,  is  not  without 
remedy. 

The  judgment  will  be  affirmed  with  costs.  Affirmed. 

Amkndmenth  ok  llKTUiiN  ov  Phockmh  aub  AUiOWBD  With  great  llborality:  itfcCtursv. 
BmUh,  14  Colu.  301. 
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HoLLiDAY  et  al.  V.  Kirk  etal. 

'*  On  the  opening  of  court  and  for  one  hoar  thereafter,  motions  and  demurrera 
in  their  order  shall  be  heard»  and  at  no  other  time  during  the  term  unless 
specially  ordered."  Il6ld,  under  this  rule,  that  the  plaintiflfs  below  were 
at  liberty  to  move  against  their  adversary's  pleas  on  the  same  day  on 
which  they  were  filed. 

Error  to  County  Cowrt  of  Arapahoe  Courvty. 

It  appears  from  the  record  that  the  defendants  below  filed 
their  pleas  on  January  8th,  1877,  and  that  on  the  same  day 
the  plaintiffs  filed  their  motion  to  strike  said  pleas  from  the 
files;  that  said  motion  was  taken  up  by  the  court  on  the 
saraedaj^,  in  the  absence  of  the  defendants,  and  sustained; 
that  said  motion  was  heard  within  a  short  time  after  the 
filing  of  said  pleas  in  the  morning  hour,  after  the  hearing 
of  motions  and  demurrers  in  other  cases  which  had  before 
been  set  for  that  day ;  that  there  was  no  special  order  of 
the  court  entered  to  hear  said  motion ;  that  at  the  time 
said  motion  was  heard  there  was  pending  and  undeter- 
mined other  motions  and  demurrers  that  had  been  filed 
prior  to  that  day,  and  which  had  not  been  specially  set 
down  by  the  court  for  hearing  at  other  times  subsequent  to 
that  day;  that  said  court  had  adopted  certain  rules  of  court 
to  take  effect  on  and  after  the  first  Monday  in  December, 
1875  ;  that  the  first  of  said  rules  was  as  follows : 

"On  the  opening  of  court  and  for  one  hour  thereafter, 
motions  and  demurrers  in  their  order  shall  be  heard,  and 
at  no  other  time  during  the  term  unless  specially  ordered." 

That  said  rule  was  in  force  at  the  time  said  pleas  and 
motion  were  filed  and  determined ;  that  the  defendants  by 
their  counsel  came  into  court  ]ust  as  said  motion  had  been 
determined,  and  then  and  there  objected  to  said  motion  hav- 
ing  been  submitted  and  determined,  but  the  court  overruled 
said  objection,  to  which  the  defendants  excepted  ;  that  the 
defendants  also  excepted  to  the  ruling  of  the  court  in  sus- 
taining said  motion,  striking  said  pleas  from  the  files  and 
entering  judgment  nil  dicit  in  said  cause. 
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Messrs.  Butleu  &  Wbight,  for  plaintiffs  in  error. 
Messrs.  Symes  &  Decker,  for  defendants  in  error. 

Wells,  J.  Conceding  the  doctrine  contended  for,  that 
the  rules  of  court  in  general  apply  in  all  cases  alike,  and 
bind  not  only  counsel  and  suitors,  but  the  court  also,  it  is 
not  apparent  that  in  the  present  case  the  rule  of  court  re- 
lied upon  was  violated.  The  plaintiff  below  was  at  liberty 
to  more  against  his  adversary's  pleas  on  the  same  day  on 
which  they  were  filed.  There  is  nothing  in  the  rule  quoted 
nor  in  the  facts  presented  in  the  bill  of  exceptions  to  pre- 
vent a  disposition  of  that  motion  during  the  morning  hour 
of  that  day,  without  special  assignment  of  it.  The  rule  it- 
self was  an  assignment  of  all  issues  of  law,  pending  motions 
and  demurrers  for  the  morning  hour  of  each  day  until 
disposed  of. 

The  fact  that  issues  of  law  in  other  cases  had  been  set  for 
hearing  at  a  later  day  did  not  affect  the  question. 

Judgment  affirmed  with  costs. 

Affirmed. 


WiLSox  V.  The  People. 

1.  Tlie  Constitution  of  this  State  (art.  1,  §  23)  limits  the  number  of  persons  to 

constitute  a  grand  jury  to  twelve,  nine  of  whom  must  concur  in  finding  a 
biil,  but  the  mode  of  selecting  the  jurors,  until  altered  by  law,  remains 
the  saihe  as  provided  by  the  Territorial  statute.  This  court  is  not  per- 
mitted to  preHume,  in  the  silence  of  the  record,  that  tlie  court  adopted  an 
illegal  methoil  in  convening  the  grand  jury. 

2.  Where  it  does  not  afiirmati vely  appear  that  the  grand  jury  is  an  unlawful 

body,  any  irregularity  in  selecting  and  impaneling  it  should  be  raised  be- 
fore plea  by  a  challenge  to  the  array.  Where  it  la  apparent  on  the  face 
of  the  record  that  the  grand  jury  could  not  have  been  a  legal  body, 
advantage  may  be  taken  of  the  defect  by  motion  in  arrest  of  judgment. 
8.  An  afiidavit  in  support  of  a  motion  for  continuance  on  the  ground  of  the 
absence  of  a  witness,  which  fails  to  show  that  due  diligence  was  used  to 
procure  the  attendance  of  the  witness  at  the  trial,  and  which  discloses 
neither  the  name  of  the  witness,  nor  his  place  of  residence,  nor  any 
ground  for  belief  that  his  attendance  may  be  secured  at  a  subsequent 
teim,  is  properly  overroled. 
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4.  When  the  calling  of  a  witneaa,  whoee  name  is  not  indoraed  on  the  back  of 

the  indictment,  occasions  no  surprise  to  the  prisoner,  nor  makes  other 
preparation  necessary  to  the  defense,  there  can  be  no  good  reason  to  with, 
hold  the  testimony,  if  material  or  important  to  the  prosecution. 

5.  When  a  statement  by  the  prisoner's  counsel,  of  what  a   witness  would 

swear  to  (it  being  favorable  to  the  prisoner),  is  admitted  in  evidence, -the 
admission  of  such  statement  cannot  be  construed  as  being  in  conflict  with 
section  16  of  the  Bill  of  Rights,  which  provides  that  the  prisoner  shall 
have  the  right  to  meet  the  witnesses  against  him  face  to  face. 

6.  Until  the  judges  of  the  several  district  courts  established  by  the  oonstita- 

tion  were  elected  and  qualified  the  jurisdiction  and  powers  of  the  former 
judges  within  their  respective  districts,  as  constituted  by  the  general 
assembly  of  the  Territory,  continued  unchanged. 

7.  Section  20  of  article  VI  of  the  Constitution,  which  declares  that  until  the 

general  assembly  shall  provide  by  law  for  fixing  the  terms  of  courts, 
the  judges  of  the  supreme  and  district  courts  shall  fix  the  terms,  etc.,  has 
exclusive  reference  to  the  courts  created  and  the  judges  provided  for  in 
that  article. 

8.  If  any  distinct  proposition  in  a  charge  to  the  jury  is  sound,  an  exception  to 

the  charge  en  masse  will  not  be  considered. 

9.  The  district  court  has  authority  (Laws  of  1876,  p.  65),  in  certain  cases  speci- 

fied in  the  statute,  to  appoint  some  one  to  discliarge  the  duties  of  the 
office  of  district  attorney  pro  Jiac  vice.  When  such  an  appointment  is 
made,  and  in  the  absence  of  any  thing  in  the  record  to  the  contrary,  this 
court  must  presume  that  one  uf  the  statutory  grounds  existed  when 
the  appointment  was  made. 

Error  to  District  Court  of  Jefferson  County. 

At  the  October  term,  1876,  of  the  district  court  of  Jeffer- 
son county,  the  sheriff  returned  a  venire  for  a  grand  jury 
of  nineteen  served.  Twelve  of  these  were  selected,* impan- 
eled and  sworn.  They  returned  an  indictment  into  court 
against  the  plaintiff  in  error  for  an  assault  with  intent  to 
murder.  The  defendant  below  was  arraigned,  pleaded  not 
guilty,  and  being  put  upon  trial  was  convicted.  Motions  for 
a  new  trial  and  in  arrest  of  judgment  were  severally  in- 
terposed and  overruled ;  judgment  was  entered  on  the  ver- 
dict and  the  defendant  sentenced. 

Messrs.  Browne  &  Putnam,  for  plaintiff  in  error. 

A,  J.  Sampson,  Attomey-Gteneral,  for  defendant  in  error. 
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Thatcher,  C.  J.  The  .grand  jury  system  established  by 
the  Territorial  legislature  was  materially  modified  by  the 
coQstitatioQ.  At  the  common  law  a,  grand  jury  was  com- 
posed of  not  more  than  twenty-three  nor  less  than  twelve 
good  and  lawful  men,  although  twenty -four  were  usually 
summoned.  If  but  twelve  grand  jurors  constituted  the 
panel  they  must  have  concurred  to  find  an  indictment.  If 
the  panel  was  made  up  of  a  larger  number,  twelve  at  least 
out  of  that  larger  number  must  have  concurred. 

Under  the  Territorial  statute  a  grand  jury  was  composed 
of  not  less  than  sixteen  nor  more  than  twenty -three  persons, 
twelve  of  whom,  the  common  law  number,  were  required 
to  concur  to  find  an  indictment.  By  our  Constitution 
(section  23,  article  1)  a  grand  jury  is  declared  to  consist  of 
twelve  men,  any  nine  of  whom  concurring  may  find  an  in- 
dictment. The  record  affirmatively  shows  that  the  sheriff 
returned  into  court  a  writ  of  venire  facias^  which  had  issued 
for  the  summoning  of  a  grand  jury  to  attend  at  that  term, 
and  that  by  his  indorsement  on  said  writ,  he  had,  in  pur- 
suance thereof,  summoned  nineteen  persons.  The  writ  is 
not  set  out  in  the  tran  ript,  nor  need  it  be,  unless  there  is 
some  special  reason  for  so  doing.  Mackey  v.  The  People^ 
2  Col.  17. 

Sufficient,  however,  appears,  to  evince  that  the  grand  jury 
ivas  not  summoned  with  reference  to  the  constitutional  re- 
quirement, which  limits  that  body  to  twelve  men.  It  is 
obvious  that  the  sheriff,  by  virtue  of  a  venire  facias  issued 
for  twenty-three  persons,  pursuant  to  ''  an  act  to  provide  for 
the  selection  of  jurors  to  serve  in  the  district  courts"  (Ses- 
sion Laws  1874,  p.  170)  had  summoned  the  nineteen  jurors 
in  attendance.  Under  this  act  the  jurors  must  have  been 
selected  at  the  preceding  April  term  of  court  several  months 
before  the  change  was  made  in  the  grand  jury  system,  by 
the  adoption  of  the  Constitution.  This  act  is  still  in  full 
force  except  in  so  far  as  it  is  in  conflict  with  that  instru- 
ment. The  mode  of  selecting  jurors  is  not  altered,  but  the 
panel  of  the  grand  jury  is  limited  to  twelve  persons.  To 
effectuate  the  purpose  of  the  legislature  in  prescribing  a 
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particular  mode  of  selecting  jurors,  tlie  court  may  have,  of 
the  nineteeu  in  attendance,  selected  the  first  twelve  that  had 
been  drawn  from  the  box,  by  the  clerk  of  the  district  court 
at  the  April  term,  if  their  names  in  the  order  in  which  they 
were  drawn  had  been  preserved.  Or  the  court  may  for 
some  sufficient  reason,  by  virtue  of  its  common-law  power, 
which  is  recognized  by  the  statute,  have  ordered  a  special 
venire^  under  which  the  sheriff  may  have  summoned  the 
identical  panel  that  found  the  indictment.  Stone  v.  The 
People^  2  Scam.  328.  It  is  unnecessary  to  speculate  as 
to  the  precise  mode  adopted  by  the  court  to  secure  a  legal 
grand  jury,  or  to  express  an  opinion  as  to  what  was  the 
proper  mode  under  the  peculiar  circumstances,  or  even  to 
decide  affirmatively  that  another  mode  than  either  of  those 
above  suggested  was  not  tlie  only  course  open  to  the  court. 

Every  reasonable  intendment  must  be  made  in  favor  of 
the  regularity  of  the  record.  The  record  asserts  that  the 
grand  jury  of  twelve  men  were  selected  and  chosen  accord- 
ing to  law,  but  as  to  the  particular  manner  of  selecting 
them,  it  does  not  speak.  We  are  not  permitted  to  presume, 
in  the  silence  of  the  record,  that  the  court  adopted  an  illegal 
method  in  convening  the  grand  jury. 

It  is  said  in  Chase  v.  The  State,  46  Miss.  697:  "A  grand 
jury  was  impaneled  under  the  supervision  of  the  court, 
and  the  presumption  is  not  an  unreasonable  one,  that  a 
legal  grand  jury  was  organized  according  to  law,"  the  record 
not  showing  to  the  contrary. 

Where  it  does  not  affirmatively  appear  that  the  grand 
jury  is  an  unlawful  body,  any  irregularity  in  selecting  and 
impaneling  it  should  in  general  be  raised  before  plea,  by 
challenging  the  array,  and  not  by  a  motion  in  arrest  of 
judgment.  Wharton's  Crim.  Law,  §  469,  and  cases  cited; 
1  Bishop's  Crim.  Pro,,  §  887,  and  cases  there  cited. 

The  case  before  us  comes  within  the  general  rule. 

Where,  however,  it  is  apparent  upon  the  face  of  the  record, 
that  the  grand  jury  finding  the  indictment  could  not  have 
been  a  legal  body,  e.  g.,  where  the  statute  enacts  that  a  grand 
jury  shall  consist  of  not  less  than  thirteen,  nor  more  than 
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eighteen  persons,  and  the  record  shows  that  the  indictment 
was  found  by  a  grand  jury  composed  of  nineteen  persons, 
advantage  may  be  taken  of  the  defect  by  a  motion  in  arrest 
of  judgment.     MUler  v.  The  State,  33  Miss.  a56. 

The  denial  of  the  motion  for  a  continuance  on  the  ground 
of  the  absence  of  a  witness  was  not  error.  Tha  affidavit 
did  not  set  up  sufficient  facts  to  warrant  the  court  in  con- 
tinuing the  cause.  From  the  affidavit  it  appears  that  the 
prisoner  neither  knew  the  name  of  the  witness,  his  place  of 
residence,  nor  where  he  could  probably  he  found.  So  far 
as  the  affidavit  shows,  no  inquiries  were  ever  made  to  ascer- 
tain his  whereabouts.  No  eflforts  were  made  to  secure  his 
attendance  at  the  trial.  There  is  a  total  want  of  that  degree 
of  diligence  which  the  law  enjoins  upon  him  wlio  asks  the 
interposition  of  the  court  to  delay  a  cause.  For  any  thing 
set  up  in  the  affidavit  there  are  no  reasonable  grounds  for 
believing  that  the  evidence  of  the  unnamed  witness  could 
ever  be  made  available. 

It  is  assigned  for  error  that  the  court,  without  notice  to 
defendant,  permitted  Dr.  Dorraan,  whose  name  was  not  in- 
dorsed on  the  indictment,  to  testify.  His  evidence  was 
directed  to  a  description  of  Morganstine'  s  wounds.  It  could 
not  well  have  operated  to  surprise  the  defendant.  In  the 
case  of  Perry  et  ah  v.  The  People,  14  111.  498,  the  court 
says:  '* The  notice  by  copy  is  intended  for  the  protection 
of  prisoners,  by  enabling  them  to  prepare  their  defense 
against  the  accusation  by  the  mouths  of  these  witnesses. 
Courts  will  see  that  this  protection  is  afforded  them.  But 
when  the  calling  of  other  witnesses  occasions  no  surprise, 
nor  makes  other  preparation  necessary  to  the  defense,  there 
can  be  no  good  reason  for  withholding  material  or  import- 
ant testimony  for  the  prosecution."  Having  reference  to 
the  chawtcter  of  his  testimony,  and  to  the  fact  that  there  is 
nothing  in  the  record  to  indicate  that  the  defendant  was 
taken  by  surprise,  we  see  no  error  in  the  court  permitting 
the  witness  to  testify. 

It  is  objected  that  the  court  erred  in  admitting  in  evidence 
the  written  statement  made  by  the  prisoner's  counsel  of 
Vol.111.— 42 
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what  John  Healey  would  have  sworn  to,  if  present.  No 
application  for  a  continuance  was  made  on  the  ground  of 
the  absence  of  Healey.  The  counsel's  written  statement, 
even  if  it  had  been  sworn  to  by  the  prisoner,  did  not  contain 
sufficient  to  authorize  a  continuance.  The  statement,  through 
the  indulgence  of  the  court,  was  admitted  as  evidence  in 
behalf  of  and  not  against  the  accused.  Onr  Constitution 
(§  16  of  Bill  of  Rights),  which  in  this  respect  is  declaratory 
of  the  common  law  (Bishop's  Crim.  Pro.,  §  1090,  and  cases 
there  cited)  provides,  ^'that  in  criminal  prosecutions,  the 
accused  shall  have  the  right  to  meet  the  witnesses  against 
him  face  to  face."  This  wholesome  and  beneficent  provision, 
one  of  the  objects  of  which  is  to  secnre  to  the  defendant  the 
right  to  probe  his  accusers  by  a  thorough  cross-examination, 
is  not  in  conflict  with  the  action  of  the  court  in  receiving  evi- 
dence in  the  prisoner's  favor,  and  at  his  instance  evidence 
which  could  not  possibly  operate  to  his  prejudice. 

Until  the  judges  of  the  several  district  courts  estab- 
lished by  the  Constitution  were  elected  and  qualified,  the 
jurisdiction  and  powers  of  the  former  judges  within  their 
respective  districts,  as  constituted  by  the  general  assembly 
of  the  Territory,  continued  unchanged.  Section  5,  Sched- 
ule of  Constitution.  The  Constitution  did  not  contemplate 
the  re-assignment  of  the  late  Territorial  judges,  by  reason 
of  the  formation  of  four  judicial  districts.  Until  the  dis- 
trict judges  should  be  elected  under  the  State  organization, 
one  for  each  of  the  four  districts,  the  three  Territoriid 
judges  within  the  boundaries  of  their  assigned  districts, 
which  as  to  them  were  in  no  way  disturbed  by  the  Con- 
stitution, were  clothed  with  the  same  powers,  and  author- 
ized to  exercise  the  same  jurisdiction  as  before  the  adoption 
of  that  instrument.  That  Jefferson  county,  after  the  elec- 
tion and  qualification  of  the  district  judges  under  the 
State  organization,  formed  part  of  the  first  judicial  district, 
and  that  prior  thereto,  after  the  admission  of  the  State,  in 
virtue  of  the  provisional  arrangement,  made  by  the  Consti- 
tution, it  formed  part  of  the  second  judicial  district,  are  not 
thought  to  be  material.    The  important  fact  remains  that 
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Amherst  W.  Stone,  at  the  date  of  the  proclamation  by  the 
President  of  the  United  States  declaring  the  admission  of 
Colorado  into  the  Union,  was  the  duly  constituted  judge  of 
the  district  court  in  and  for  JeflFerson  county,  and  as  such 
authorized  to  sit  at  the  trial  of  Wilson. 

Section  twenty  of  Article  VI  of  the  Constitution  (con- 
cerning the  judicial  department),  which  declares  that 
"  until  the  general  assembly  shall  provide  by  law  for  fixing 
the  terms  of  the  courts  aforesaid,  the  judges  of  the  supreme 
and  district  courts  respectively  shall  fix  the  terms  thereof," 
does  not  relate  to  the  former  judges.  It  has  to  do  exclu- 
sively with  the  courts  created  and  the  judges  provided  for 
in  that  article.  Reference  must  be  made  to  the  schedule  to 
determine  what  change,  if  any,  was  wrought  in  the  func- 
tions, powers  and  jurisdiction  of  the  late  Territorial  judges, 
continued  in  office  under  the  State  organization,  until  they 
were  superseded  by  the  judges  elected  under  the  Constitu- 
tion. 

As  we  have  already  seen  in  the  respects  named,  no  change 
was  made.  Section  one  of  the  schedule  provides :  "  That 
all  laws  in  force  at  the  adoption  of  the  Constitution  shall, 
so  far  as  not  inconsistent  therewith,  remain  of  the  same 
force  as  if  this  Constitution  had  not  been  adopted."  At 
the  date  of  the  adoption  of  the  Constitution,  the  Territorial 
law  then  in  force,  fixing  the  terms  of  court  in  the  several 
districts,  required  a  term  to  be  held  in  Jefferson  county, 
beginning  the  first  Monday  of  October.  The  term  of  court 
at  which  Wilson  was  tried,  was  held  at  that  time.  This 
was  in  strict  accordance  with  law. 

A  general  exception  was  taken  to  the  instructions  en 
mcbsse. 

We  have  decided  at  this  term,  in  the  case  of  Webber  v. 
Emerson  {antey  page  248),  that  such  an  exception,  if  any 
distinct  part  of  the  charge  is  sound,  will  not  be  considered. 
This  exception  comes  within  the  rule  there  laid  down. 

The  indictment  was  signed  *'R.  S.  Morrison,  district  at- 
torney, specially  appointed." 

'By  an  act  of  the  general  assembly,  approved  January 
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22,  18T6,  "in  regard  to  district  attorneys,"  it  is  provided 
that  if  the  district  attorney  be  interested,  or  shall  have 
been  employed  as  counsel  in  any  case,  which  it  shall  be 
his  duty  to  prosecute  or  defend,  or  if  he  be  sick  or  absent, 
the  court  shall  appoint  some  person  to  discharge  the  duties 
of  the  ot&cepro  hac  vice.  Here  is  ample  power  to  appoint 
specially  a  prosecuting  officer,  which  the  court  called  into 
exercise.  The  presumption  is  that  one  of  the  statutory 
grounds  existed  when  the  appointment  was  made.  The 
record  shows  that  Mr.  Morrison,  acting  under  the  eye  of 
the  court,  was  recognized  as  its  legally  appointed  prose- 
cuting officer,  and  this  court  will  intend,  there  being  noth 
ing  in  the  record  to  contradict  it,  that  he  legally  exercised 
the  functions  of  that  office.  Isham  v.  The  State^  1  Sneed, 
111 ;  Eppes  V.  The  State,  10  Tex.  474. 

Let  the  judgment  of  the  district  court  be  affirmed,  with 
costs.  Affirmed. 

Lkgal  Oboanization-  of  Grand  Jubt  is  PsEsmcsD  In  absence  of  evidence  to  the  ood- 
trary:  Parker  v.  FcopU,  13  Colo.  158. 

Caluko  W1TKBB8  WHOSB  Namb  IB  NOV  iBTimMXD  On  liidlotiiieal,  tf  Ik  oocaalon  aoau^ 
prise  to  prlaoneri  Is  not  error:  Minich  v.  Colorado,  8  Oolo.  446. 

Gregory  v.  German  Bank  of  DEiTvrEB. 

1.  Section  fifteen  (R.  S.,  p.  121),  prescribing    the  liability  of  trustees  of  cor- 

porations, arising  from  a  failure  to  publish  an  annual  report,  is  penal  in 
its  nature ;  the  liability  is  not  founded  upon  oontvact,  but  ariaea  from 
misconduct  in  office.  The  repeal  of  such  a  statute,  without  anj  saving 
clause  in  the  repealing  statute,  sweeps  away  all  inchoate  rights  arising 
under  the  statute  so  repealed .  There  can  be  no  such  thing  as  a  vested 
interest  !n  an  unenforced  penalty. 

2.  A  legislature  cannot  bind  a  succeeding  legislature  to  a  particular  mode  of 

repeal. 

Appeal  from  District  Court  of  Arapahoe  County. 

The  appellee  had  judgment  in  the  court  below,  for 
$2,899.25,  from  which  an  appeal  is  prayed  to  thte  court. 
The  case  is  sufficiently  stated  in  the  opinion. 

Messrs.  Hunt  &  Markham,  and  Browne  &  Putnam, 
for  appellant. 

Messrs.  Symes  &  Decker,  for  appellee. 
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Thatoheb,  C.  J.  This  is  an  action  in  assumpsit,  bronght 
by  the  German  Bank  of  Denver,  against  Jacob  Gregory, 
one  of  the  trustees  of  the  Colorado  Brewing  Company,  a 
corporation  organized  under  the  laws  of  Colorado.  It  is 
founded  upon  an  alleged  infraction  of  section  fifteen  of 
chapter  XVIII,  entitled  corporations  (page  121,  R.  S.  1868), 
which  enacts  as  follows :  **  Every  such  company  shall  an- 
nually, within  twenty  days  from  the  1st  day  of  January, 
make  a  report  which  shall  be  published  in  some  newspaper 
published  in  the  town,  city  or  village,  or  if  there  be  no 
newspaper  published  in  said  town,  city  or  village,  then  in 
some  newspaper  published  nearest  the  place  where  the  bus- 
iness of  said  company  is  carried  on,  which  shall  state  the 
amount  of  capital,  and  of  the  proportion  actually  paid  in, 
and  the  amount  of  existing  debts,  which  report  shall  be 
signed  by  the  president  and  a  majority  of  the  trustees,  and 
shall  be  verified  by  the  oath  of  the  president  or  secretary  of 
said  company,  and  filed  in  the  office  of  the  clerk  of  the 
county  where  the  business  of  the  company  shall  be  carried 
on  ;  and  if  any  of  said  companies  shall  fail  so  to  do,  all  the 
trustees  of  the  company  shall  be  jointly  and  severally 
liable  for  all  the  debts  of  the  company  then  existing,  and 
for  all  that  shall  be  contracted  before  such  report  shall  be 
made." 

This  section  is  identical  with  section  twelve,  page  67> 
Laws  of  New  York,  1848,  which  is  still  in  force. 

This  statute  is,  we  may  say,  self  interpreting.  Its  lan- 
guage is  unambiguous.  The  liability  of  the  trustees  arising 
from  a  failure  to  publish  an  annual  report  is  in  no  way  re- 
lated to  the  loss  that  creditors  of  the  company  may  sustain 
by  reason  of  such  violation  of  the  statute.  The  joint  and 
several  liability  attaches  to  the  trustees,  not  because  credit- 
ors of  the  company  contracted  with  them,  not  because  the 
corporation  is  insolvent,  but  because  they  neglected  to  per- 
form a  duty  enjoined  by  law.  It  cannot  be  said  that  cred- 
itors of  the  company  contracted  with  reference  to  ^ny  in- 
demnity afforded  by  this  section. 

Until  the  20th  day  of  January  of  each  year,  contracts  are 
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entered  into  with  the  corporation  without  regard  to  the 
possible  failure  of  the  trustees  to  publish  their  annual 
reports,  and  their  consequent  liability  for  the  debts  of  the 
company.  This  statute  is  in  its  nature  penal.  It  prescribes 
a  determinate  penalty  for  neglect  of  a  duty,  imposed  by 
law,  upon  the  trustees  of  companies  organized  under  our 
general  incorporation  act.  The  amount  of  the  forfeiture  is 
measured  by  the  aggregate  debt  contracted  by  tlxe  company. 
The  liability  is  not  founded  upon  contract,  but  arises  from 
misconduct  in  office.  As  the  trustees  who  make  default  in 
publishing  the  report  are  wrong-doers,  if  the  penalty,  or 
any  part  thereof,  should  be  recovered  from  any  one  of  them, 
he  could  not,  without  a  special  statute,  compel  the  others  to 
contribute.  Andrews  v.  Murray^  33  Barb.  364 ;  Hill  v. 
Frazer,  22  Penn.  320. 

In  New  York,  the  section  under  discussion  is  held  to  be 
a  statute  for  a  penalty  or  forfeiture.  Wiles  et  aL  v.  8uy- 
dam,  64  N.  Y.  177;  Miller  v.  White  et  at,  50  id.  137; 
Merchants*  Bank  v.  Bliss,  35  id.  412 ;  Oarrison  v.  Howe, 
17  id.  466. 

The  supreme  court  of  New  Jersey,  in  the  case  of  Der- 
rickson  v.  Smithy  27  N.  J.  176,  in  which  an  action  was 
brought  against  a  trustee  of  a  New  York  corporation, 
founded  upon  the  statute  in  question,  says:  *'It  is  not 
claimed  that  the  defendant,  by  the  act  of  incorporation,  is 
individually  liable  as  a  corporator,  for  the  debts  of  the  body 
corporate,  or  that  his  liability  attached  as  a  necessary  result 
of  the  contract  made  by  the  company.  His  liability  results 
from  the  failure  of  the  trustees  to  comply  with  the  require- 
ments of  the  statute.  It  is  in  fact  a  penalty  inflicted  upon 
the  trustees  for  the  failure  to  perform  a  duty  enjoined  by 
the  statute.  It  is  immaterial  whether  the  penalty  be  a  speci- 
fied sum,  or  the  payment  of  the  debts  of  the  corporation. 
In  either  case,  it  is  a  penalty  imposed  by  statute.  *  *  * 
This  being  a  suit  to  enforce  a  penalty  inflicted  by  a  statute 
of  the  Stat^  of  New  York,  it  is  clear  that  it  cannot  be  en 
forced  in  this  State.  Penal  laws  are  strictly  local,  and  affect 
nothing  more  than  they  can  reach."  See,  also,  First  Naiionai 
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Bank  of  Plymouth  v.  Prlce^  33  Md.  487 ;  HaZsey  v.  Mc- 
Lean^ 12  Allen,  438 ;  Harrishurg  Bank  v.  QommonweaUU^ 
26  Penn.  4&1. 

Upon  reason  and  authority  we  are  constrained  to  the  con 
elusion  that  the  statute  is  in  its  nature  penal. 

The  general  assembly,  Feb.  11,  1876  (§  1,  p.  49,  Session 
Laws  1876)  amended  this  section  by  limiting  the  liability  of 
trustees  in  default,  to  those  debts  "  that  had  been  contracted 
or  incurred,  since  the  publication  of  the  last  annual  report, 
and  for  ^11  that  should  be  contracted  before  such  report 
should  be  made."  This  amendment  went  into  effect  on  the 
day  of  its  passage,  and  was  the  law  up  to  March  1st  of  the 
same  year.  On  the  same  day,  February  11th,  1876,  the  leg- 
islature (Session  Laws  1876,  page  41)  passed  an  act  entitled 
''an  act  to  amend  chapter  eighteen  of  the  Revised  Statutes 
of  Colorado  Territory,  entitled  '  corporations '  (Session  Laws 
1876,  page  41),  of  which  sections  three  and  seventeen  are  as 
follows :  '  Section  three,  section  fifteen  of  the  act  to  which  this 
is  amendatory  is  hereby  amended  by  striking  out  of  said 
section  every  part  thereof  after  the  words  'carried  on'  in 
the  twelfth  line  thereof,  and  the  following  is  enacted  instead 
of  the  part  so  stricken  out,  viz :  '  and  if  any  suci  company 
shall  fail  so  to  do,  the  president  and  secretary  of  such 
company  shall  forfeit  and  pay  the  sum  of  two  hundred 
dollars,  and  shall  be  jointly  and  severally  liable  in  an  action 
of  debt,  at  the  suit  of  the  People  of.  the  Territory  of  Col- 
orado therefor ;  and  when  such  sum  shall  be  collected,  it 
shall  be  paid  into  the  Territorial  Treasury,  to  the  credit,  of 
a  fund  for  the  use  of  the  public  schools  of  this  Territory.' '' 

"  Sec.  17.  This  act  to  take  effect  on  the  1st  day  of  March, 
1876."  Under  this  law,  the  forfeiture,  if  enforced,  instead 
of  going  to  the  creditors  of  the  company,  went  to  the  credit 
of  a  fund  for  the  use  of  public  schools. 

If  the  German  Bank  is  entitled  to  recover  from  Jacob 
Gregory,  its  right  is  based  upon  a  statute  that  had  passed 
out  of  existence  long  before  it  had  obtained  judgment  in  the 
court  below.  The  creditors  no  longer  bad  any  right  to  pursue 
the  trustees.    All  judicial  proceedings  after  the  repeal  were 
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without  authority  of  law.  The  right  of  the  creditor  to 
proceed  against  the  trustee  depended  exclusively  upon  the 
statute,  and  when,  it  ceased  to  exist,  all  proceedings  com- 
menc^ed  under  it,  in  the  absence  of  a  saving  clause  in  the 
repealing  statute,  fell  with  it.  Inchoate  rights  arising  under 
the  statute  were  swept  away.  No  right  can  be  said  to  have 
accrued  to  creditors  under  the  statute,  unless  before  its 
repeal  such  right  was  carried  into  judgment.  There  is  no 
such  thing  as  a  vested  interest  in  an  unenforced  penalty. 
Sedgw.  on  Stat.  Law,  111 ;  Norris  v.  Crocker^  18  How.  429  ; 
OavZ  V.  Brown,  53  Me.  496 ;  Curiis  v.  Leamtt,  15  N.  Y.  152; 
Nichols  V.  Squire^  6  Pick.  167;  Bay  CityR.  R,  Co.  v.  Austin, 
21  Mich.  391. 

It  was  not  competent  for  the  general  assembly  of  1868 
to  trammel  any  succeeding  legislature.  Every  legislature, 
subject  only  to  constitutional  restraints,  is  as  supreme  in  its 
own  sphere  as  any  of  its  predecessors  or  successors.  So 
far  as  section  21,  page  122,  R.  S.,  prohibits  any  future  legis- 
lature from  altering,  amending,  or  repealing  the  chapter  in 
which  it  is  found,  except  in  the  manner  and  to  the  extent 
therein  prescribed,  it  is  certainly  nugatory  when  applied 
to  penal  sections.  If  a  legislature  has  the  right  to  bind  a 
succeeding  legislature  to  a  particular  mode  of  repeal,  it 
would  result  practically,  that  it  might  at  pleasure  enact 
irrepealable  statutes.  Were  the  courts  to  sanction  such  a 
doctrine  the  most  disastrous  consequences  might  be  ex- 
pected. 

As  the  legislature  of  1876  repealed,  without  a  saving 
clause,  the  penal  statute  upon  which  the  German  Bank 
founds  its  action,  we  are  of  opinion  that  its  suit  cannot  be 
maintained.  The  judgment  of  the  oourt  below  must  be 
reversed  with  costs. 

Reversed, 

VsSTK»  IzvTKRiHT  TH  Unbnfokcbd  PttNALTY  caii nofc  ezlst.  and  the  Tcpeal  of  astntute 
prcacribf ng  a  penalty,  without  any  saving  clause,  sweeps  away  all  Inchoate  rights  tn  the  pen- 
alty: X>enver  J  iUo^Fnouie^.aBw  Y.a)(oracto,U  Colo,  eoa 
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Paelin  v.  Austin. 

In  an  action  of  replevin  (affidavit  having  boen  filed,  and  the  writ  issued  and 
served  on  the  defendant  and  the  property)  the  failure  of  the  officer  to 
si^lect  appi'aiflers,  or  the  failure  of  the  appraisers  to  discharge  their  duties 
as  required  by  the  statute  (I^aws  1876,  page  116),  are  not  grounds  for 
quashing  the  writ. 

Enor  to  County  Court  of  BovZder  County. 

Motto N^  in  the  county  court  to  quash  the  writ  of  replevin. 
The  cause  was  originally  commenced  before  a  justice  of 
the  peace,  from  whose  judgment  an  appeal  was  taken.  The 
defendant  insisted  as  ground  for  his  motion  that  the  prop- 
erty seized  had  not  been  appraised  as  required  by  the  stat- 
ute. The  motion  prevailed,  and  the  cause  was  dismissed. 
The  plaintiff  then  sued  out  this  writ  of  error. 

Mr.  Alpiieus  Wright,  for  plaintiff  in  error. 

Messrs.  Berkley  &  Blake,  for  defendant  in  error. 

Thatcher,  C.  J.  The  affidavit  was  filed  and  the  writ  of 
replevin  issued  from  the  justice  court  on  the  4th  day  of 
September,  A.  D.  1876,  returnable  on  the  11th  day  of  the 
same  month.  September  6th  the  writ  was  served  on  the 
defendant,  and  the  property  therein  described  was  seized 
and  retained  by  the  constable  until  the  return  day  of  the 
writ.  When  the  officer  selected  the  appraisers,  the  record 
does  not  show. 

It  does  appear  that  on  the  day  of  the  trial,  the  appraisers, 
having  taken  the  required  oath,  valued  the  property  seized, 
and  that  on  the  same  day  the  constable  delivered  the  prop- 
erty to  the  plaintiff,  he  having  given  the  bond  prescribed 
by  law.  It  is  the  declared  intention  of  the  statute,  that  if 
the  defendant  in  replevin  shall  give  the  statutory  bond 
within  three  days  "after  the  service  of  the  writ  upon  such 
property,"  the  same  having  been  appraised,  the  property 
seized  shall  be  delivered  by  the  officer  to  such  defendant 
(Sess.  Laws  of  1876,  page  116,  §  2). 
Vol-  IU.— 43 
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The  property  was  not  appraised  within  the  time  limited 
by  the  statute.  No  opportauity  was,  therefore,  given  to  Ihe 
defendant  to  assert  the  right  vouchsafed  by  the  statute,  as 
the  agent  of  the  law,  the  oflScer,  is  enjoined  to  select  the 
appraisers,  whose  duty  it  is  to  value  the  property  replevied. 
If  either  the  officer  or  the  appraisers,  or  both,  failed  in  their 
duty,  the  affidavit  having  been  made  and  filed,  and  the  writ 
having  been  issued  and  served  upon  the  defendant,  and  the 
property  having  been  seized  in  pursuance  thereof,  was  the 
court  warranted,  for  either  or  both  of  these  reasons,  in  dis- 
missing the  writ  ?    We  think  not. 

If  the  officer  fails  to  perform  his  duty,  to  the  injury  of 
the  defendant,  an  action  will  lie  against  him ;  but  the 
plaintiff,  to  whom  no  fault  is  to  be  imputed,  so  far  as  the 
record  discloses,  should  not  be  made  to  suflTer  unnecessarily 
for  tlie  negligence  of  either  an  officer  of  the  law  or  of  the 
appraisers. 

The  motion  asked  too  much.  As  under  the  statute  the 
defendant  was  first  entitled,  upon  giving  bond,  to  have  the 
property  turned  over  to  him,  and  as,  through  what  appears 
to  be  negligence  of  the  officer,  no  opportunity  was  ever 
given  to  furnish  a  bond,  the  court  on  motion  of  defendant 
might  and  should  have  ordered  the  plaintiff  to  deliver  the 
replevied  property  to  the  defendant  upon  his  giving  the 
statutory  bond,  unless  indeed,  upon  hearing  the  motion,  it 
should  have  appeared  to  the  court  that  the  defendant  had 
signified  his  intention  to  the  officer  not  to  give  bond.  This 
would  have  restored  the  parties  to  their  rights  so  far  as  it 
was  in  tlie  power  of  the  court  to  restore  them. 

The  judgment  of  the  court  below  must  be  reversed,  and 
the  cause  remanded  for  further  proceedings  according  to 
law. 

Reversed. 

In  RfiPLieviN,  Offktbr'b  Failurb  to  oivk  Dkpkkdant  Oppobtunity  to  execute  tlM 
statutory  bond  and  retain  possessioa  Is  not  ground  for  dismissal  of  the  writ,  bat  the  proper 
practice  Is  for  the  defendant  to  appear  before  the  court  and  move  the  restoration  of  the  prop- 
•rt7  to  him  on  giving  bond:  J2oMn«on  v.  ^uaOn,  8  Ck>lo.  376;  fFyott  ▼.  iYeeuupi,  4  CXilo.  16. 
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FooTE  1).  Walker  et  aL 

Under  the  act  of  1870  (p.  69,  Seas.  Laws),  and  the  act  of  1874  (p.  67,  Sess 
Laws),  making  the  first  named  act  applicable  to  the  county  of  Rio  Grande, 
aU  appeals  from  Jnstioes  of  the  peace  in  tliat  county  should  be  taliLen  to 
the  probate  court. 

Appeal  from  District  Court  of  Rio  Grande  County, 

Foote  brought  unlawful  detainer  against  Walker  and 
another,  before  a  justice  of  the  peace  of  Rio  Grande  county, 
and  prevailed.  The  defendants  perfected  an  appeal  to  the 
district  court.  At  the  August  term,  1876,  Foote  moved  to 
dismiss  this  appeal,  asserting  as  the  ground  of  his  motion, 
that  no  appeal  lay  to  that  court.  The  motion  was  denied, 
and  this  is  assigned  for  error. 

Mr.  M.  S.  Taylor,  for  appellant. 

Mr.  V.  D.  Markham,  for  appellees. 

Wells,  J.  Section  8  of  the  act  of  February  9,  A.  D. 
1870  (acts  8th  Sess.,  p.  69),  regulating  the  civil  jurisdiction 
of  the  probate  court  of  Arapahoe  county,  provided  that  all 
appeals  from  the  judgments  of  justices  of  the  peace  in  that 
county  should  be  taken  to  the  probate  court.  The  act  of 
February  10th,  1874  (acts  10th  Sess.,  p.  67),  made  this  act  ap- 
plicable to  the  county  of  Rio  Grande.  The  jurisdiction 
conferred  by  the  former  act  was  in  the  beginning  exclusive, 
and  as  to  the  county  of  Arapahoe,  certainly  deprived  the 
district  court  of  jurisdiction  to  entertain  these  appeals. 
Farley  v.  The  People  {ante,  p.  66). 

But  intermediate  the  two  acts  quoted,  the  act  of  February 
9,  A.  D.  1872  (acts  9th  Sess.  100,  §  4),  had  provided  in  gen- 
eral terms  that  thereafter  in  all  cases  of  forcible  entry  and 
unlawful  detainer,  or  unlawful  detainer  of  lands  tried  and 
determined  before  any  justice  of  the  peace,  either  party 
might  appeal  to  the  district  court  of  the  proper  county. 
This  act  was  of  course  from  the  date  of  its  approval  of 
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effect  within  all  the  territory  afterward  erected  into  the 
county  of  Rio  Grande,  and  so  remains  to  this  day,  unless 
limited  in  its  operation  by  the  act  of  1870.  But  the  act  of 
1870  was  itself,  it  is  said,  modified  by  the  act  of  1872,  as  to 
the  class  of  cases  designated  in  the  latter  act,  so  that  in  Rio 
Grande,  after  its  adoption  there,  as  in  i^rapahoe  before,  the 
appeal  lay  either  to  the  probate  or  to  the  district  court. 

The  precise  question  presented  is,  therefore,  whether  by 
the  act  of  1872  it  was  the  purpose  of  the  legislature  to  de- 
prive the  probate  court  of  Arapahoe  county  of  the  exclu- 
sive jurisdiction  which  it  before  possessed,  of  appeals  from 
the  judgments  of  justices  of  the  peace  within  that  county, 
and  to  give  an  appeal  in  the  action  of  forcible  entry  and 
detainer,  and  unlawful  detainer  from  justices  of  the  peace 
to  the  district  court.  The  answer  to  this  question  must  be 
in  the  negative. 

Without  laying  special  stress  upon  the  general  doctrine 
that  repeals  by  implication  are  regarded  with  disfavor;  or 
to  the  other  doctrine  that  special  statutes  shall,  in  the  ab- 
sence of  negative  words,  prevail  over  general  statutes  even 
though  subsequent  in  point  of  time  ;  which  last  doctrine  is 
perhaps  scarcely  applicable  here,  inasmuch  as  both  statutes 
are  in  a  sense  special ;  let  us  consider  what  was  the  control- 
ling purpose  in  the  instance  of  the  two  enactments.  This,  it 
is  conceived,  is  the  true  criterion.  For  the  former  having 
prescribed  special  regulations  as  to  a  particular  matter,  the 
latter  ought  not  to  be  held  to  abrogate  these,  if  the  legisla- 
tive mind  appears  not  to  have  been  directed  to  them.  Now, 
in  the  enactment  of  1870,  the  animating  purpose  was  to 
effect  such  a  distribution  of  the  judicial  powers  within  the 
county  of  Arapahoe,  as  should  promote  dispatch  in  the 
business  of  the  courts  ;  and  enable  those  ministering  therein 
to  accomplish,  so  far  as  might  be,  their  function  of  accord- 
ing justice  to  all,  promptly  and  without  delay. 

In  the  preceding  sections  of  the  act  the  legislature  had 
enlarged  the  jurisdiction  of  the  court  in  civil  causes  to  the 
utmost  limit  of  their  power  under  the  Organic  Act,  and  in 
the  section  in  question,  they  direct  all  appeals  to  the  in- 
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ferior  court  with  the  double  purpose :  1st,  to  relieve  the 
district  court  of  the  small  causes,  which  before  that  had  too 
often  engrossed  the  attention  of  that  court  to  the  neglect  of 
more  considerable  matters ;  and  2d,  to  aflford  a  more  speedy 
trial  of  these  lesser  causes  and  thus  diminish  the  tempta- 
tion to  litigious  appeals,  or  appeals  for  delay  merely.  This, 
as  pertaining  to  the  history  of  the  legislation  of  the  Terri- 
tory, it  is  supposed,  we  may  judicially  notice.  .  But  if  we 
are  not  at  liberty  to  look  beyond  the  face  of  the  statut<^  for 
the  purpose  which  dictated  it,  the  same  conclusion  is  inevi- 
table ;  for  to  say  otherwise  is  to  say  that  while  affecting  to 
employ  themselves  in  regulating  and  disposing  the  jurisdic- 
tion of  the  several  courts,  the  legislature  were  in  fact  con- 
triving to  put  money  into  the  pockets  of  a  particular  official. 
It  is  impossible  to  impute  motives  so  unworthy. 

Now  in  the  act  of  1872  the  main  design  would  seem  to 
have  been,  1st,  to  enlarge  the  time  of  perfecting  the  appeal 
from  judgments  given  in  the  action  of  unlawful  detainer; 
2d,  to  j)rescribe  a  rule  by  which  the  penalty  of  tlie  appeal 
bond  should  be  ascertained,  and  M,  to  sot  a  limit  to  tlio 
amount  of  such  penalty,  beyond  which  the  magistrate 
should  not  pass. 

By  the  Revised  Statutes,  chap.  35,  §  5,  which  was  befoi^e 
the  rule,  the  appeal  was  required  to  be  perfected  within 
five  days.  The  act  of  1872  enlarged  this  period  to  ten  days. 
The  Revised  Statutes  required  bond  for  the  payment  of  the 
rents  accrued,  and  double  rents  accruing  subsequent  to  the 
bringing  of  tlie  action  ;  and  the  act  of  1872  contains  the 
same  requirement.  The  former,  however,  omitted  to  pre- 
scribe any  rule  by  which  the  court  or  justice  should  ascer- 
tain the  penalty  of  the  bond,  and  left  it  discretionary  to  de- 
mand bond  in  whatever  sum  caprice  might  suggest  These 
several  defects  in  the  Revised  Statutes  are  corrected  by  the 
act  under  consideration ;  and  while  by  a  liberal  construc- 
tion it  is  possible  to  say  that  the  legislative  purpose  in- 
cluded not  only  the  amendment  of  the  defects  of  the  stat- 
ute in  the  respects  adverted  to,  but  also  the  abridging  the 
jurisdiction  of  the  Arapahoe  probate  court  in  the  matter  of 
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appeals,  we  think  the  better  view  mast  limit  the  statute  to 
the  former  purpose  alone  ;  for  it  would  seem  that  if  they 
had  regarded  the  jurisdiction  of  the  probate  court  as  incon- 
veniently large,  the  remedy  would  have  been  afforded  in  a 
statute  directed  expressly  to  the  correction  of  this  incon- 
venience ;  and  if,  in  the  opinion  of  the  assembly,  experi- 
ence had  shown  the  probate  court  of  Arapahoe  county  to 
be  an  unworthy  depository  of  the  jurisdiction  over  this 
particular  class  of  cases,  it  is  improbable  that  original  juris- 
diction thereof  would  have  still  been  continued.  From  the 
light  which  the  statute  affords,  therefore,  it  seems  that  in 
the  enactment  of  the  act  of  1872,  the  legislative  attention 
was  not  drawn  to  the  jurisdiction  of  the  Arapahoe  probate 
court ;  and  that  no  purpose  was  entertained  to  abbreviate 
that  jurisdiction  as  it  then  and  thereafter  existed.  After 
this  statute,  therefore,  the  act  of  1870  retained  the.  same 
effect  which  it  had  possessed  before ;  appeal  from  all  judg- 
ments of  justices  of  the  peace  in  that  county,  as  well  in 
the  action  of  unlawful  detainer  as  in  other  actions,  lay  to 
the  probate,  and  not  to  the  district  court ;  and  the  statute  be- 
ing transported  to  the  county  of  Rio  Grande  with  the  same 
effect,  took  away  the  appeal  to  the  district  court,  which  in 
that  county  the  act  of  1872  had  previously  given. 

The  judgment  of  the  district  court  is  therefore  reversed, 
and  the  cause  will  be  remanded  with  directions  to  the  dis- 
trict court  to  dismiss  the  appeal,  and  award  procedendo  to 
the  justice  of  the  pease  having  jurisdiction,  to  enforce  the 
judgment  from  which  the  appeal  was  taken.  Appellant  to 
recover  costs. 

Reversed. 


HoLLiDAY  et  al.  T>.  Union  Bag  and  Paper  Co. 

1.  A  partj  peeking  exemption    from  the   liability  of  a  general  partner  under 

the  act  of  1874,  respecting  limited  partnerships ,  must  show  a  strict  com- 
pliance with  the  act. 

2.  The  statute  does  not  require  that  the  capital  should  be  paid  in  cash,  bat 

when  it  Ib  paid  in  property  it  should   be  so  stated,  and  its  cash  value 
given. 
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Error  to  Probode  Court  of  Arapahoe  County. 

The  Union  Bag  and  Paper  Company  brought  an  action 
in  assumpsit  for  goods  sold  and  delivered,  against  Holli-- 
day,  Pratt  and  Williams,  as  copartnerSj  doing  business 
under  the  firm-name  of  Holliday  &  Co.  On  the  trial,  which 
was  by  the  court,  the  plaintiff  recovered  judgment  for 
$1,742.96  and  costs,  and  the  defendants  sued  out  this  writ 
of  error  to  reverse  this  judgment. 

It  appeared  in  evidence  at  the  trial  that  the  credit  had 
been  given  defendants  because  Williams  was  a  partner 
and  the  plaintiff  "  had  faith  in  his  responsibility."  Wil- 
liams was  called  as  a  witness  on  behalf  of  the  plaintiff  and 
testified : 

'*I  commenced  doing  business  with  the  defendants  in 
May,  1876.    I  put  $12,000  worth  of  groceries  into  the  firm. 

Q.  What  part  was  in  groceries  ? 

[Defendant  objected ;  objection  overruled  and  exception 
taken.] 

A.  I  held  the  notes  of  Mr.  Holliday  for  $12,000  for  cash 
advanced  him  in  the  business.  When  the  copartnership 
of  Holliday  &  Co.  was  formed,  I  gave  him  up  his  notes, 
thereby  paying  up  my  capital  as  special  partner  in  the 
firm.  I  did  not  take  charge  of  any  part  of  the  business 
until  October  or  November,  1875.  I  took  charge  of  a  por- 
tion of  the  stock  then  to  pay  the  debts  of  the  firm  to  other 
parties  as  far  as  possible  ;  I  expected  certain  profits  from 
the  partnership  when  I  made  the  agreement  ;  we  put 
$22,000  into  the  business ;  I  did  not  make  any  contracts  for 
them  before  October  first;  I  did  not  sell  any  goods ;  Holli- 
day and  Pratt  were  the  managers ;  they  frequently  asked 
ine  questions  in  relation  to  the  business,  and  I  may  have 
answered  them,  but  I  did  none  of  the  business. 

Cross-examined :  The  invoice  turned  in  by  Holliday  was 
largely  in  excess  of  the  amount  due  me,  but  certain  debts 
had  to  be  paid;  I  put  fully  $12,000  into  the  business  in 
groceries ;  the  firm  remained  in  business  as  wholesale  and 
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retail  grooers  about  six  months ;  the  stock  put  in  my  hands 
was  to  pay  Holliday  &  Co.'s  debts. 

He-direct  examination:  Of  course  I  considered  the  $12,000 
In  groceries  my  capital  in  the  business  ;  years  before  I  was 
in  partnership  with  Holliday  and  took  his  notes  to  settle 
accounts  between  us;  there  were  six  or  eight  thousand 
dollars'  worth  of  groceries,  besides  my  interest  in  the  firm  ;- 
the  debts  were  perhaps  equal  to  the  value  of  the  balance  of 
the  groceries* 

Re-cross  examination:  Holliday 's  debts  were  all  paid 
out  of  the  excess  of  groceries  turned  into  the  firm  of  Holli- 
day &  Co." 

Messrs.  Sayre,  Wright  &  Butler,  for  plaintiffs  in  error. 
Messrs.  Symes  &  Decker,  for  defendant  in  error. 

Elbert,  J.  The  first  and  second  assignments  are  aban- 
doned by  the  plaintiff  in. error,  and  the  only  question  to  be 
resolved  is  the  liability  of  the  defendant  Williams. 

A  party  seeking  exemption  from  the  liability  of  a  general 
partner  under  the  act  of  1874,  respecting  limited  partner- 
ships (Session  Laws,  200)  must  show  a  strict  compliance 
with  its  requirements. 

At  common  law,  a  partner  was  liable  in  solido  for  the 
debts  of  the  firm.  In  relaxing  this  rule,  the  legislature  has 
adopted  a  system  of  precautions  essential  for  the  protection 
of  the  community.  The  statute  provides  for  a  limited 
liability,  but  upon  conditions ;  and  he  who  invokes  its 
protection  must  show  that  he  has  both  strictly  and  sub- 
stantially complied  with  the  conditions,  upon  which  alone, 
immunity  from  his  common  law  liability  is  granted.  Havi- 
land  V.  Chase^  39  Barb.  283 ;  Argall  v.  Smithy  3  Denio, 
43.5 ;  Richardson  v^  TTogg^  38  Penn.  St.  153 ;  Haggerty  v. 
Porter,  103  Mass.  17 ;  Pierce  v.  Bryant^  5  Allen,  91. 

The  7th  section  of  the  act  requires  from  the  special 
partner  an  afl^davit,  stating  ''that  the  amount  in  money, 
or  propiTty  at  cash  value,  specified  in  the  certificate  to 
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have  been  contributed  by  such  special  partner,  lias  been 
actually  and  in  good  faith  contributed  and  applied  to  the 
common  stock  of  such  partnership."  The  8th  section  pro- 
vides '*that  if  any  false  statement  shall  be  made  in  such 
certificate  or  affidavit,  all  persons  interested  in  such  part- 
nership shall  be  liable  for  all  the  engagements  thereof  as 
general  partners.'' 

The  affidavit  of  the  special  partner  Williams,  attached  to 
the  certificate  in  this  case,  states  that  he  *'has  contributed 
to  the  said  firm  of  Holliday  &  Company  the  sum  of  twelve 
thousand  dollars,  which  said  sum  has  been  actually  and  in 
good  faith  contributed  to  the  business  and  applied  to  the 
common  stock  of  said  firm."  The  only  interpretation  to 
be  given  to  this  language  is,  that  it  was  $12,000  in  cash. 

Whether  the  contribution  of  Williams  to  the  capital 
stock  was  in  groceries  or  in  the  notes  of  Holliday,  which  he 
surrendered,  and  for  the  amount  of  which  he  received  credit 
on  the  books  of  the  new  firm,  can  make  no  difference.  In 
either  view,  the  certificate  and  affidavit  contains,  within  the 
meaning  of  the  statute,  a  false  statement,  and  in  such  case, 
the  statute  is  explicit,  that  all  interested  in  the  partnership 
shall  be  liable  as  general  partners. 

The  statute  does  not  require  that  the  capital  should  be 
paid  in  cash,  but  it  obviously  was  intended,  that  when  it 
was  paid  in  property  it  should  be  so  stated,  and  its  cash 
value  given.  One  of  the  essential  precautions  of  the  law  is, 
that  public  notice  must  be  given  of  the  amount  paid  in,  so 
that  the  public  may  be  enabled  to  estimate  correctly  the 
credit  to  be  given  to  the  firm,  and  it  is  not  difficult  to  see 
that  $12,000  in  cash  would  form  a  very  different  basis  of 
credit  from  $12,000  in  groceries  or  promissory  notes.  It 
was  the  evident  intention  of  the  legislature  to  prevent 
parties  putting  in  property  of  uncertain  and  estimated 
value  and  calling  it  cash,  thus  obtaining  a  credit  to  which 
their  capital  would  not  entitle  them. 

It  can  make  no  difference  that  Williams  acted  in  good 
faith,  and  supposed  the  propert}'^  contributed  worth  $12,000. 
Vol.  III.— 44. 
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A  special  partner  cannot  be  permitted  to  publish  to  the  world 
that  he  has  contributed  $12,000  in  cash  to  the  capital  stock 
of  the  firm,  when,  in  fact,  he  has  only  contributed  prop- 
erty which  he  valued  at  that  sum.  To  allow  it  would  be 
to  invite  and  encourage  fraudulent  practices  under  the  act. 
The  judgment  of  the  court  below  must  be  affirmed  with 
costs. 

Affirmed. 


Lehow  v.  Simonton  et  al. 

1.  A  plea  of  set-off  setting  ap  a  promise  good  in  parol,  hj  the  common  law> 

need  not  sliow  a  compliance  with  the  requisites  of  the  statate  of  frauds. 
The  statute  prescribes  a  rule  of  evidence,  and  not  a  rule  of  pleading. 

2.  A  third  party  for  whose  benefit  a  simple  contract  has  been  entered  into  for 

a  valuable  consideration,  moving  from  the  promisee,  and  upon  which  the 
third  party  might  maintain  an  action  against  the  promisor,  such  third 
party  may,  when  sued  in  assumpsit  by  the  promisor,  plead  by  way  of 
set-off  the  damages  arising  from  the  non*performance  of  the  contract 
made  for  his  benefit,  and  if  he  omits  to  aver  in  his  plea  to  whom  tlic 
promise  was  made,  it  will  be  taken  to  have  been  made  to  the  party  from 
whom  the  consideration  proceeded. 

Error  to  Probate  Court  of  Arapahoe  County. 

To  a  declaration  containing  the  common  counts  in  as- 
sumpsit, a  plea  of  set-off,  among  others,  was  filed,  setting 
forth  that  'Hhe  plaintiff  Simonton,  and  one  W.  G.  Phifer, 
then  and  there,  to  wit,  at  the  county  of  Arapahoe  aforesaid, 
being  copartners  in  the  city  transfer  business,  under  the 
name  and  style  of  the  City  Transfer  Company,  were  before 
the  commencement  of  this  action  indebted  to  him,  the  de- 
fendant, in  the  sum  of  $2,000  for  goods,  chattels  and  effects 
before  that  time  sold  and  delivered  by  the  defendant  to  the 
said  Simonton  &  Phifer  at  their  request.  *  *  *  *  And 
being  so  indebted  and  being  the  owners  of  a  large  amount 
of  partnership  property  of  great  value,  to  wit,  of  the  valne 
of  $6,000,  the  plaintiff,  William  H.  Pierce,  then  and  thero, 
to  wit,  long  prior  to  the  commencement  of  this  suit  and 
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after  the  accruing  of  the  indebtedness  of  said  Simonton  & 
Phifer  as  aforesaid,  in  consideration  of  the  conveyance,  as- 
sigument  and  delivery  to  him  by  the  said  Pliifer  of  the  one 
undivided  half  of  the  said  copartnership  property  of  thfe 
said  Simonton  &  Phifer,  the  same  constituting  all  of  the  in- 
terest of  the  said  Phifer  in  the  said  copartnership  and  prop- 
erty, and  in  the  further  consideration  of  the  forming  then 
and  there  of  a  partnership  between  the  said  Thomas  H. 
Simonton  and  William  H.  Pierce,  in  the  transfer  business, 
theretofore  conducted  by  the  said  Simonton  &  Phifer  as 
aforesaid,  all  of  which  was  then  and  there  done,  the  said 
William  H.  Pierce  then  and  there,  and  as  a  part  of  the  con- 
sideration of  the  said  purchase,  assumed  the  payment  of 
the  undivided  one-half  of  the  said  indebtedness  of  the  said 
Simonton  &  Phifer,  to  the  defendant,  and  jointly  with  the 
said  Simonton,  then  and  there  promised,  agreed  and  under- 
took to  pay  the  said  indebtedness  of  the  said  Simonton  & 
Phifer,  to  this  defendant,  whereby  the  plaintiffs,  long  prior 
to  the  commencement  of  this  action,  were,  and  still  are,  in- 
debted to  this  defendant  in  said  sum  of  $2,000  in  manner 
aforesaid. 

Which  said  indebtedness  and  sums  of  money  so  due  the 
defendant  from  the  plaintiff  as  aforesaid,  exceed  the  dam- 
ages sustained  by  the  plaintiffs,  *****  and  out 
of  which  said  sums  of  money  the  defendant  is  ready  and 
willing  and  hereby  offers  to  set  off  and  allow  to  the  plain- 
tiffs the  full  amount  of  said  damages,"  etc. 

A  demurrer  to  this  plea  was  sustained,  which  is  the  only 
question  presented  by  the  record. 

Messrs.  Blake  &  Jacobson,  for  plaintiff  in  error. 

Messrs.  Charles  &  Dillon,  for  defendants  in  error. 

Wells,  J.  1.  Whatever  may  be  the  general  rule  in  the 
case  of  a  plea,  it  is  certain  that  the  declaration  in  counting 
upon  a  promise  good  in  parol  by  the  common  law,  need 
not  show  a  compliance  with  the  requisites  of  the  statute  of 
frauds.  The  statute  prescribes  a  rule  of  evidence,  and  not  a 
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rule  of  pleading.  Stepb.  Pi.  313,*  374  *  ;  Browa  on  Stat,  of 
Frauds,  §  505 ;  1  Chit.  PI.  (16th  Am.  Ed.)  246.*  Now  the  plea 
of  set-off  is  in  the  nature  of  a  declaration,  and  in  respect  to 
the  degree  of  certainty  required,  is  governed  by  the  same 
rule.  Waterman  on  Set-off,  §  646.  The  question,  whether 
the  undertaking  mentioned  in  the  plea  is  within  the  statute 
of  frauds,  does  not  arise. 

2.  It  seems  to  be  the  settled  doctrine  of  the  courts  of 
England  at  this  day,  that  a  stranger  to  the  consideration 
cannot  enforce  the  contract  by  an  action  thereon  in  his  own 
name,  though  he  be  avowedly  the  party  intended  to  be 
benefited.  1  Chit,  on  Cont.  (11th  Am.  Ed.)  74.  In  this  country 
there  are  many  cases  which  assert  the  same  rule.  Salmon 
V.  Brovm,  6  Blackf.  347 ;  BritzeU  v.  Fryberger,  2  Cart.  176 ; 
Clapp  V.  Lawion^  31  Conn.  103 ;  Gonklin  v.  Smithy  7  Ind. 
108 ;  Mellen  v.  Whipple^  7  Gray,  321 ;  Robinson  v.  Reed, 
47  Penn.  St.  116  ;  MBcTiange  Bank  v.  Price,  107  Maj^s.  42  ; 
Warren  v.  Bachelder,  16  N.  H.  129  ;  McLaren  v.  HutcM' 
son,  18  Cal.  81,  and  some  others  which  are  not  accessible 
to  us. 

But  as  respects  simple  contracts,  the  decided  preponder- 
ance of  American  authority  sustains  the  action  of  the  benefi- 
ciary. 1  Pars,  on  Cont.  467  *  ;  1  Chit.  PI.  (16th  Am.  Ed).  6  n. 
in.  1);  2  Greenl.  Ev.,  §  109  ;  Thorp  v.  The  Keokuk  Coal  Co.,  48 
N.  Y.  253 ;  McDowell  v.  Lear,  35  Wis.  175  ;  Boiohannan  v. 
Pope,  42  Me.  93  ;  Joslyn  v.  N.  J.  Car  Spring  Co.,  36  N.  J. 
L.  141 ;  Myers  v.  Lowell,  44  Mo.  328;  Sarmd-ers  v.  C  la  son, 
13  Minn.  379;  Thompson  v.  Gordon,  3  Strobh.  (S.  C.)  196 ; 
Scott's  AdmW  v.  Oill,  19  Ind.  187 ;  Allen  v.  Thomas,  3  Mete- 
(Ky.)  198;  Draughan  v.  Bunting,  9  Ired.  10  ;  Hendricks 
V.  Lindsay,  3  Otto,  143;  Beasley  v.  Webster,  64  111.  458; 
In  re  Rice,  9  Bankr.  Eeg.  375 ;  Bagaley  v.  Waters,  7  Ohio 
St.  369,  and  many  others  in  the  reports  of  the  same  courts, 
are  to  this  effect.  To  harmonize  the  decisions  is  impossible. 
The  doctrine  of  those  last  quoted,  while  confessedly  an 
anomaly,  seems  to  us  the  more  convenient.  It  accords  the 
remedy  to  the  party  who  in  most  instances  is  chiefliy  inter- 
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eeted  to  enforce  the  promise,  and  avoids  multiplicity  of 
actions.  That  it  should  occasion  injastice  to  either  party 
seems  to  us  impossible. 

3.  The  plea  fails  to  show  to  whom  the  promises  relied 
upon  were  made ;  but  this  is  equivalent  to  stating  a  prom- 
ise to  the  party  from  whom  the  consideration  proceeded. 
1  Chitr  PI.  (16th  Ed.)  309*  {k,) ;  and  according  to  Delaware 
and  Hudson  Canal  Co,  v.  Westchester  Bank^  4  Denio,  97, 
this  is  the  proper  form  of  the  averment. 

Judgment  reversed  with  costs,  and  cause  remanded. 

Renersedm 

OOHVBAOS,  Who  xat  ■xm  ok,— A  third  party,  for  whose  beneflt  a  simple  contract  has 
entered  Into  for  a  valtiabte  consideration  movinv  from  the  promisee,  may  sue  In  his  owa 


name,  or  may  plead  the  contract  by  way  of  set-off:  Oreen  v.  Bichardaon^  4  OdlOb  686;  Gr^m  ▼. 
I,  S  Oofo.  SO;  lAzter  ▼.  a^jr^  »  Colo.  171 


TixjB  BoABD  ov  County  Combcissionbes  of  Arapahoe 
County  v.  Cutter. 

1.  A  promiiiBorjr  note  due  from  a  resident  of  Colorado  to  a  resident  of  Califor- 

nia 10  in  no  legitimate  Benee  tlie  property  of  the  debtor,  and  is  not  subject 
to  taxation  under  the  I&wb  of  Colorado  (Seas.  Laws,  1870,  p.  88),  although 
the  note  \b  aecuj«d  by  truat  deed  upon  real  estate  within  the  jurisdiction 
of  the  taxing  power, 

2.  When  taxes  are  paid  under  protest,  no  demand  is  necessary  before  bring- 

ing suit  to  recover  back  the  money  so  paid.  The  protest  by  the  tax 
payer  is  of  itself  sufficient  notice  to  the  treasurer  that  he  regarded  the  tax 
as  illegal,  and  that  he  would  enforce  his  riglits  if  need  be  by  an  appropri- 
ate proceeding. 

Appeal  from  District  Court  of  ArapaJioe  County. 

This  was  an  action  in  assampsit  for  money  had  and 
received,  etc.,  by  Cutter  against  the  Board  of  Commission- 
ers of  Arapahoe  county,  to  recover  certain  taxes  paid  by 
him  under  protest.  The  plaintiff  had  judgment  below,  and 
the  Board  of  Commissioners  appealed  to  this  court. 

Mr.  W.  B.  Mills,  for  appellant. 

Messrs.  Browne  &  Putnam,  for  appellee. 

Thatcher,  C.  J.  It  is  enacted  by  section  three  of  "  an 
act  to  provide  for  the  assessment  of  and  collection  of  reve- 
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nue"  (Session  Laws,  1870,  page  88),  "that  all  property,  both 
real  and  personal,  within  the  Territory^  not  expressly 
exempt  by  law,  shall  be  subject  to  taxation."  By  section 
eleven  of  the  same  act  it  is  provided  that  all  personal  prop- 
erty shall  be  listed  in  the  county  where  it  shall  be  on  the 
1st  day  of  May  of  the  then  current  year.  The  plaintiff  in 
the  court  below,  residing  in  California,  May  the  Ist,  1874, 
held  promissory  notes  executed  by  different  parties  in  Ara- 
pahoe county,  and  generally  secured  by  trust  deeds  upon 
real  estate  situate  in  that  county.  These  notes  were  assessed 
as  the  property  of  Mr.  Cutter,  and  the  taxes  thereon  were 
paid  by  him  to  the  treasurer  of  Arapahoe  county,  under 
protest.  Were  these  choses  in  action,  owned  by  a  non-res- 
ident, subject  to  taxation  under  the  laws  of  Colorado? 
Were  they  personal  property  within  the  Territory  within 
the  meaning  of  the  Revenue  Act? 

Personal  property  which  has  a  locus  here  is  without  doubt 
subject  to  taxation  under  our  revenue  laws,  which,  while  they , 
in  general,  can  have  no  extra-territorial  force,  may  reach  all 
property  within  the  State  without  reference  to  the  residence 
of  the  owner.  A  herd  of  cattle,  a  flock  of  sheep,  a  stock  of 
merchandise  own(^d  by  a  non-resident,  but  kept  within  the 
State,  are  proper  subjects  of  taxation.  But  debts  due  from 
a  resident  of  Colorado  to  a  resident  of  California  are  in  no 
legitimate  sense  the  property  of  the  debtor.  They  belong 
to  the  creditor.  They  have  no  situs  apart  from  the  resi- 
dence of  their  owner.  Although  the  situs  of  the  real  estate 
by  which  the  notes  were  secured  was  within  the  jurisdiction 
of  the  taxing  power,  the  debts  evidenced  by  the  notes  were 
the  principal  things,  and  the  trust  deeds  securing  them  were 
mere  incidents,  depending  for  their  very  existence  upon  what 
they  secured.  The  liquidation  of  the  debts  would  at  once 
cancel  the  trust  deeds.  A  trust  deed  itself  is  but  a  chose  in 
action  attached  to  the  person  of  its  owner.  A  debt  is  invis- 
ible and  intangible,  following  the  creditor's  domicile,  and 
wherever  that  may  be,  is  within  reach  of  the  taking  power. 
But  as  the  domicile  of  the  owner  of  the  chases  in  action 
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upon  which  taxes  were  paid,  was  in  California,  it  cannot  be 
said  that  they  constituted  property  within  the  late  Territory 
of  Colorado,  and  were,  therefore,  the  subject  of  taxation 
here.  Railroad  Company  v.  Pennsylvania^  15  Wall.  300 ; 
Cfity  of  Davenport  v.  The  Mississippi  and  Missouri  R,  R. 
Co.,  12  Iowa,  539 ;  City  Council  of  Augusta  v.  Dunbar ,  50 
Ga.  393  ;  The  People  v.  Eastman,  25  Cal.  601 ;  Hayne  v. 
Deliesseliney  3  McCord,  373 ;  Jyhnson  v.  The  City  of  Lex- 
ington,  14  B.  Mbn.  521. 

As  the  taxes  were  paid  under  protest  no  demand  was 
necessary  before  bringing  suit.  The  object  of  a  demand  is 
to  give  the  party  on  whom  it  is  made  an  opportunity  to 
refund,  without  the  expense  incident  to  litigation,  the  taxes 
that  had  been  illegally  exacted.  But  where  the  taxes  are 
paid  under  protest  to  the  treasurer,  who  is  armed  by  the 
law  with  authority  to  coerce  payment,  no  further  demand 
is  required.  Payment  under  such  circumstances  cannot  be 
considered  voluntary.  The  protest  by  the  tax  payer  is  of 
itself  a  notice  to  the  treasurer  that  he  regards  the  tax  as 
illegal,  and  that  he  intends,  if  need  be,  to  enforce  his  right 
by  an  appropriate  proceeding. 

The  judgment  of  the  court  below  must  be  affirmed  with 
costs. 

Affirmed. 


GiLLETT  et  al.  V.  Gaffney  et  al. 

1.  Title  bjr  occupancy  of  land  subject  to  entry  under  the  acts  of  congress,  as 
town  sites,  must  under  the  statute  (1  Sess.  Laws,  p.  168)  of  Colorado,  be 
held  to  be  descendible.  Such  title  possesses,  under  the  statute,  the  legal 
character  of  real  estate. 

3.  Except  as  against  the  United  States,  and  subject  to  defeat  by  abandonment, 
the  bona  fide  occupant  will  hold  his  land  by  a  tenure  as  secure  against  at- 
tack as  the  owner  of  the  fee  at  common  law.  ■  There  is  nothing  in  the 
law  which  obliterates  its  legal  character  upon  demise, and  there  is  nothing 
that  invests  it  with  a  different  character  upon  transmission  to  the  heir. 

3.  If  one  co-tenant  acquire  an  outstanding  title  he  will  be  considered  as  hold- 
ing it  in  trust  for  his  co  tenant.     But  in  case  of  co-teuaucy  of  land,  with 


Digitized  by 


Google 


352  GiLLJBTT  et  al.  v.  Gaffney  et  al.         [Apr.  T^ 

the  fee  in  the  United  States,  one  co-tenant,  \>j  oomplianoe  with  the  le- 
quirements  of  the  statute  (R.  S.  619  et  seq.)y  having  acqaired  title,  cannot 
be  held  to  come  within  the  rale  touching  co-tenauts  as  trustees,  in  case 
of  the  acquisition  of  an  outstanding  title. 

Thus,  where  A  and  B  are  co-tenants  of  land  subject  to  entry  as  a  town 
site,  and  before  the  entry  is  made  A  dies,  leaving  heirs,  and  B  oonTeya  to 
G  an  undivided  half  of  the  land,  and  B  and  C  thereafter  acquire  title  from 
the  government,  the  heirs  of  A  having  taken  no  steps  to  that  end :  Ueldf 
that  0  held  his  moiety  free  and  discharged  from  the  claims  of  6*8  heiiB. 

4.  Where  one  has  a  power  coupled  with  an  interest  in  lands,  his  deed  of  the 
lands  making  no  mention  of  the  power,  will  convey  only  his  own  interest. 
Thus,  where  A  and  B  are  co-tenants  of  lands  owned  in  partn^vhlp,  and  A 
dies,  leaving  heirs,  and  B  as  surviving  partner,  and  having  power  to  oon' 
vey,  conveys  an  undivided  moiety  to  C,  describing  himself  aa  surviving 
partner  merely :  Held,  that  B  conveyed  only  his  own  interest,  and  the 
conveyance  operated  only  to  sever  his  relation  as  co-tenant  with  the  heirs 
of  A.  and  as  surviving  partner  of  A,  he  held  the  remaining  moiety  in 
trust  for  the  heirs  of  A,  and  that  in  such  case  B,  also  dying,  his  heirs  took 
the  estate  charged  with  these  equities,  and  held  the  same  in  trust  for  A's 
heirs,  subject,  however,  to  the  debts  of  the  late  firm  of  A  and  B. 

6.  A  deed  duly  recorded  is  constructive  notice  of  its  existence  and  contents  to 
all  persons  claiming  what  is  thereby  conveyed  under  the  same  grantor, 
by  subsequent  purchase,  but  not  to  other  persons;  and  in  this  case :  IFeid, 
that  the  adult  heirs  of  A,  being  strangers  to  the  conveyance  from  6  to  C, 
could  not  be  held  to  notice  of  such  recorded  deed,  and  be  thereby  barrtd 
by  the  statute  of  limitations,  of  their  action  against  B's  heira. 

Appeal  from  District  Court  of  Arapahoe  County. 

Jairus  Eiciiardson  and  Hawley  H.  Gillett  were  copart- 
ners doing  business  in  the  city  of  Denver,  from  1860  to  the 
29th  of  Januar3%  1866.  The  premises  occupied  by  them 
during  this  term  are  the  premises  in  controversy,  and  were 
possessed  and  occupied  by  the  firm  under  title  from  the 
Denver  Town  Company,  the  fee  being  in  the  United  States. 
On  the  29th  of  January,  1865,  Richardson  died  leaving 
Maria  E.,  his  widow  (now  Maria  E.  Gaffney),  and  three 
minor  children,  his  heirs,  wlio  are  the  complainants  in  this 
suit.  After  the  death  of  Richardson,  Hawley  H.  Gillett 
continued  the  business,  and  in  July,  1866,  conveyed  to  his 
brother,  George  Gillett,  a  one  undivided  one-half  of  the ' 
premises  occupied  by  the  late  firm.    Prior  to  this  convey- 
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ance,  and  on  the  6th  of  May,  1865,  the  probate  judge  of 
Arapahoe  county  entered  the  town  site  of  Denver,  under 
the  act  of  congress  of  May  28,  1864.  On  the  11th  day  of 
August,  1865,  Hawley  and  George  obtained  from  the  pro- 
bate judge  a  deed  of  tlie  premises  to  themselves.  They 
continued  to  occupy  and  enjoy  the  same  until  the  13th  day 
of  September,  1868,  at  which  time  Hawley  died,  leaving 
Emma,  his  widow,  and  two  minor  children,  his  heirs,  who, 
together  with  George  Gillett,  tiie  complainants  allege,  have 
held,  occupied  and  enjoyed  the  premises  in  controversy,  to 
the  exclusion  of  the  complainants,  and  who,  together  with 
John  W.  Webster,  the  administrator  of  Hawley,  are  made 
parties  defendant  The  bill  prayed  a  partition  of  the 
estate,  or  sale  in  the  event  that  partition  could  not  be  made 
without  injury,  and  also  that  the  court  might  decree  t^hat 
the  legal  title  now  held  by  said  George  Gillett,  and  the 
said  heirs  of  Hawley,  to  the  said  real  estate,  "is  so  h(».ld  in 
fraud  of  tlie  rights  of  comj)lainant8,  as  to  one  undivided 
moiety  thereof;  and  that  the  vsame  be  taken  and  held  by 
the  court  here  as  in  trust  as  to  the  said  moiety  for  the  use 
of  complainants,  according  to  their  respective  interests; 
and  that  such  order  and  decree  may  be  made  in  the  prem- 
ises as  will  vest  the  title  to  said  moiety  in  the  complainants, 
according  to  their  respective  interests  therein ;  and  that  the 
said  defendants,  or  such  of  them  as  have  received  the  rents 
and  profits  of  said  real  estate  from  the  time  of  the  death  of 
said  Jairus  Richardson  hitherto,  be  compelled  to  account 
for  the  same,  and  pay  to  the  complainants  the  share  of  the 
same  to  which  they  may  bo  found  entitled,"  etc. 

Webster  demurred,  the  demurrer  was  overruled;  he  de- 
clined to  answer,  and  a  decree  was  taken  against  him  pro 
coTifeBSO.  The  other  defendants  answered.  After  replication 
filed  the  cause  was  referred  to  a  master  to  take  proof.  The 
cause  was  finally  submitted  ujmn  the  bill,  answer,  replica- 
tion and  master's  report,  and  a  decree  was  rendered  that 
the  title  to  the  undivided  one-half  of  the  premises  was  "in 
tiie  defendant  George  Gillett,  free  and  discharged  of  any 
lien  or  claim  of  lien  of  the  complainants ;  tluit  the  h^gal 
Vol.  m  — 45 
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title  to  the  other  undivided  moiety  of  said  lands,  premises 
and  appurtenances  at  the  time  of  the  death  of  Hawley  H. 
Gillett,  deceased,  was  vested  in  Iiim,  and  he  held  the  same 
in  equity  as  surviving  partner  of  the  firm  of  Richardson  k 
Gillett,  the  members  of  which  firm  had  theretofore  been 
composed  of  Jairus  Richardson,  then  deceased,  and  the 
said  Hawley  H.  Gillett,  deceased,  both  late  of  the  county 
of  Arapahoe  and  Territory  of  Colorado  ;  that  the  said  Jairns 
Richardson,  at  the  time  of  his  death,  left  him  surviving  his 
widow,  now  being  the  complainant  Maria  E.  Graffney,  and 
the  other  complainants,  his  children  and  only  heirs  at  law; 
that  the  said  Hawley  H.  Gillett,  deceased,  at  the  time  of  his 
death,  left  him  surviving  the  said  defendant,  Emma  Gillett, 
his  widow,  and  the  said  defendants,  John  A.  Gillett  and 
Hawley  H.  Gillett,  his  children  and  sole  heirs  at  law.  That 
the  said  Hawley  H.  Gillett,  in  his  life-time,  as  said  surviv- 
ing partner  of  said  firm,  settled  up  and  adjusted  tli<»  affairs 
of  said  firm  with  the  administrator  of  said  Jairus  Richard- 
son, deceased,  leaving  the  title  to  the  last-mentioned  un- 
divided moiety  of  said  real  estate  vested  in  him  as  equitable 
assets  of  said  firm,  undisj)osed  of  in  trust  for  himself  and 
the  said  widow  and  children  of  the  said  Jairus  Richardson, 
deceased.  Tliat  at  the  death  of  said  Hawley  H.  Gillett,  de- 
ceased, the  title  to  the  said  last-mentioned  moiety  descended 
to  the  said  heirs  at  law  of  the  said  Hawley  H.  Gillett^  in 
trust  for  themselves  and  the  said  widow  of  the  said  Hawley 
n.  Gillett  and  the  said  complainants,  according  to  their 
respective  interests."  It  was  further  ordered  that  this  last- 
mentioned  moiety  be  sold  by  the  master,  and  the  proceeds 
be  brought  into  court  to  be  distributed.  To  reverse  this  de- 
cree the  appellants  prosecute  this  appeal. 

Mr.  V.  D.  Mabktiam,  and  Mr.  John  W.  Webster,  for 

appellants. 

Mr.  H.  P.  Bknnet,  and  Mr.  E.  L.  Johnson,  for  appellees. 

Elbert  J.    The  bill  in  tliis  case  seeks  the  declaration  of 
a  resulting  trust  and  an  account  of  rents  and  profits. 
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Whatever  may  have  been  the  intention  of  the  pleader, 
the  bill  will  not  admit  a  broader  decree. 

Jairus  Richardson  died  in  January,  1865,  leaving  the 
complainants  as  his  heirs  at  law.  Prior  to,  and  at  the  time 
of  his  demise,  he  was  the  copartner  of  Hawley  H.  Gillett, 
whose  administrator,  widow  and  heirs  are  defendants.  Tliey 
pursued  their  partnership  business  in  shops  erected  on  the 
premises  in  controversy,  which  they  occupied  as  tenants  in 
common,  under  purchase  and  conveyance  from  one  Curtis. 
During  the  co-occupancy,  and  at  thfe  time  of  Richardson's 
death,  the  fee  was  in  the  United  States.  In  the  May  fol- 
lowing the  Denver  town  site  was  entered  by  the  probate 
judge,  in  trust,  under  the  Denver  town  site  act  of  May  28, 
1864.  Subsequently  the  premises  were  conveyed  to  Hawley 
H.  Gillett  and  his  brother  George  by  the  probate  judge, 
under  circumstances  hereafter  more  fully  explained. 

The  widow  and  heirs  of  Richardson  file  their  bill  to  re- 
cover the  undivided  half  of  the  premises. 

At  the  threshold  they  are  met  with  the  objection  that  their 
ancestor  was  not  possessed  of  a  descendible  estate  in  the 
property  to  which  they  seek  to  establish  their  claim  as  his 
heirs. 

We  do  not  understand  the  counsel  for  appellants  seri- 
ously to  question  the  character  of  an  occupant's  interest  as 
property,  but  to  challenge  its  character  as  real  estate  de- 
scending to  the  heirs.  In  view  of  the  universality  of  titles 
by  occupancy  in  our  State,  the  question  m  of  deep  interest. 

Upon  the  organization  of  the  Territorial  government  in 
1861,  the  fee  to  the  lands  within  its  borders  was  in  the  gen- 
eral government.  They  were  newly  subjected  to  the  do- 
minion of  man.  Settlers  located  upon  farming  lands,  upon 
mining  claims  and  town  lots,  and  claimed  them  in  virtue 
of  this  occupancy.  The  general  government,  by  beneficent 
laws,  provided  for  surveys,  for  homesteads  and  pre-emp- 
tions, for  entry  in  person  and  in  trust,  all  looking  to  the 
acquisition  of  the  fee  by  the  occupant,  and  placing  it  within 
easy  reach.     Having  the  fee  in  view,  in   many  instances, 


Digitized  by 


Google 


366  GiLLEiT  et  al.  d.  Gtaffnky  et  aL        [A^pr.  T., 

large  sums  were  invested,  and  not  unfrequently ,  these  claims 
and  their  improvements  constituted  the  entire  property  of 
the  occupant.  Thus  a  new  wealth  was  produced,  and  ex- 
tensive and  valuable  interests  grew  up,  springing  out  of, 
and  attached  inseparably  to  lands,  and  dependent  entirely 
upon  title  by  occupancy.  It  was  the  universal  tenure  by 
which  lands  were  held  and  enjoyed.  At  common  law,  right 
of  occupancy,  strictly  so  called,  was  limited  to  the  single 
instance,  where  a  man  was  tenant  pur  autre  me^  or  had  an 
estate  granted  to  himself  only  (without  mentioning  his 
heirs)  for  the  life  of  another  man,  in  this  case  on  the  death 
of  the  tenant  during  the  life  of  the  cestuy  qui  vie^  it  did  not 
descend,  but  he  who  first  entered  on  the  land  might  lawfully 
retain  possession  by  right  of  occupancy,  so  long  as  the 
cestuy  qui  vie  lived.  2  Black.  Com.  258.  There  is  nothing 
in  the  law  of  this  right  as  it  existed  at  common  law,  appli- 
cable to  the  right  of  occupancy  as  it  is  understood  and  exists 
here. 

Distinct  from  this,  was  title  by  possession,  and  where  a 
mere  naked  possession,  without  apparent  right,  or  shadow, 
or  pretense  of  right  to  hold  or  continue  such  possession,  it 
was  the  lowest  and  most  imperfect  title  known  to  tlie  com- 
mon law.  The  legal  owner  could  put  aa  end  to  the  pos- 
session at  any  time  by  entry,  but  until  some  act  was  done 
by  him  to  divest  this  possession,  and  assert  his  title,  such 
actual  possession  was  prima  facie  evidence  of  legal  title  in 
the  possessor,  and  by  lapse  of  time,  and  negligence  of  the 
owner,  it  ripened  into  a  perfect  title.  If  the  disseizor  or 
other  wrong-doer  died,  possessed  of  the  land,  whereof  he 
too  became  seized  by  his  own  unlawful  act,  tlxe  right  of  pos- 
session descended  to  the  heir,  and  he  could  not  be  divested 
by  entry,  but  only  by  action  at  law.  2  Black.  Com. 
195*,  196*. 

The  deduction  sought  to  be  drawn  by  counsel  for  appel- 
lees, from  this  common  law  doctrine,  in  favor  of  the  descend- 
ibility of  tlie  possessory  rights  of  occupants,  as  they  exist 
here,  is  not  perhaps  without  force,  reference  being  had  to 
the  character  of  the  two  estates.     In  the  one  case,  posses- 
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sioa  was  illegaJ,  and  there  was  ouster  ;  in  the  other  possession 
is  legalized,  and  tliere  is  no  ouster.  The  occupant  becomes 
so,  without  any  one  having  ceased  to  be  so.  These  differ- 
ences add  to  the  character  of  the  title  we  are  considering,  and 
ylace  it  on  a  higher  footing  tlianthatat  common  law.  True, 
no  lapse  of  time  will  give  the  occupant  of  any  part  of  the 
public  domain  a  perfect  title  as  against  the  United  States, 
and  the  possibility  of  a  perfect  title  by  lapse  of  time  and 
neglect  of  the  owner  of  the  fee  does  not  exist.  The  possi- 
bility of  a  perfect  title,  however,  by  consent  and  act  of  the 
owner  does  exist,  in  fact  is  made  possible  by  the  legislative 
will.  Possibility  of  perfect  title  is  replaced  by  legal  riglit 
to  acquire  perfect  title.  Place  the  descendibility  of  the  title 
of  the  disseizor  at  common  law  upon  what  ground  you  may, 
it  is  difficult  to  discover  or  imagine  any  plea  for  investing, 
it  with  this  quality,  that  would  not  equally,  if  not  more 
strongly,  apply  to  title  as  it  exists  here. 

It  appears  to  us,  however,  tliat  in  the  absence  of  statu- 
tory provisions,  the  descendibility  of  such  estates  might  be 
placed  on  other  and  more  satisfactory  grounds.  Feudal 
reasons  have  disappeared,  and  the  peace,  good  order  and 
stability  of  society,  its  prosperity  secured  by  invoking  the 
highest  endeavors  of  its  individual  members  by  securing 
to  them  and  their  descendants  the  fruits  of  their  labors  ^  the 
superior  claims  of  kindred^  over  strangers,  founded  on  nat- 
ural laws,  are  among  the  chief  considerations  upon  which 
the  laws  of  descent  now  exist.  These  considerations  areas 
potent  and  imperative  respecting  the  titles  we  are  consider- 
ing as  they  can  be  in  the  case  of  a  fee.  The  common  law 
has  been  adopted  only  in  so  far  as  it  is  applicable  to  exist- 
ing conditions.  Its  rules,  whether  technical  or  otherwise, 
cannot  be  allowed  to  im))eril  great  interests. 

In  the  case  of  the  Merced  Mining  Co,  v.  Fremont^  7  Cal. 
325,  Mr.  Justice  Burnett  says :  ''The  sentiment,  that  courts 
are  bound  to  take  judicial  notice  of  the  political  and  social 
condition  of  the  country  which  they  judicially  rule,  is  as 
just  as  it  is  concise  and  ap))ropriate  ;  and  courts  knowing 
the  social  and  political  condition  of  the  country,  are  equally 
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bound  to  apply  the  rules  of  law  and  the  principles  of  en- 
larged reason  to  tlie  new  circumstances  of  a  people." 

Where  statutory  provisions  are  wanting,  we  think  these 
considerations  would  afford  safe  and  tenable  ground  upon 
whicli  thc^  descendibility  of  these  titles  might  be  maintained 
and  vindicated.  Becleil  v.  Silorer^  7  Cal.  229  ;  Merritt 
V.  Judcl,  14  id.  C3  ;  Hughes  v.  DivilUn,  23  id.  507 ;  Hai^  & 
Norcrosi^  G,  &  S.  Miniug  Co,  v.  Story  County^  1  Nev.  106; 
Coy  V.  Coy,  lo  Minn.  1 19. 

W(i  ])refer^  however,  to  rest  our  decision  on  statutory 
provisions.  The  conditio:!  of  titles  before  described  made 
title  by  occupancy  of  jnraniount  importance,  and  its  legal 
status  claimed  tlio  attention  of  our  first  legislature.  It  was 
a  labor  of  the  first  nece3sif3^  and  under  the  ample  grant  of 
legislative  power,  extending  to  all  rightful  subjects  of  leg- 
islation, wo  arc  not  surpiised  to  find  all  laws  upon  the 
subject,  tending  to  one  end,  and  showing  a  clear  purpose 
to  ])ut  the  bona  fide  occupant  of  the  public  domain,  as  far 
as  lay  in  its  power,  upon  a  footing  of  security. 

Among  the  first  acts  passed  was  *'an  act  declaratory  of 
the  rights  of  occupants  of  the  public  domain,  except  as 
against  the  United  States."  After  recognizing  the  para- 
mount right  of  the  United  States,  the  first  section  declares, 
"that  as  b  »tw.'e  i  all  the  good  citizens  now  residing  in,  or 
who  may  hereafter  come  to  reside  in  this  Territory,  and  as 
between  thcMu,  or  any  of  them,  and  others  having  or  claim- 
ing, or  now  or  hereafter  pretending  to  have  or  claim,  any 
right  to  occupy,  possess  and  enjoy  any  portion  of  the  pub- 
lic domain  situate  within  the  boundaries  of  this  Territory, 
and  as  between  each  and  every  of  them  and  all  other 
persons,  associations,  corporations  and  powers,  except  the 
government  of  the  United  States,  the  right  as  the  same  may 
exist  under  the  local  laws  to  occupy,  possess  and  enjoy  any 
tract  or  portion  thereof,  shall  be  respected  in  law  and  equity 
in  all  the  courts  and  tribunals  of  this  Territory  as  a  chat- 
tel real  possessing  the  legal  character  of  real  estate.^'* 

The  closing  phrase  of  this  section  is  remarkable,  except 
in  the  light  of  the  end  which  the  legislature  had  in  view. 
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The  legal  character  of  a  chattel  real  at  common  law  was 
personalty,  and  had  the  phrase  "possessing  the  lejjal  char- 
acter of  real  estate"  been  omitted,  title  by  occupancy 
would  have  been  personalty  under  this  act;  bc»en  dealt 
with  as  such,  and  descended  as  such.  This  phrase  clot  lies 
it  with  the  different  and  higher  character  uT  r.Ml  estate. 
That  such  was  the  design  and  intention  of  the  legislature, 
"we  find  abundant  evidence  in  other  provisioni  of  this  and 
other  statutes 

The  next  section  provides  for  a  di*cIaratio:i  in  c:;se3  of 
original  occupancy  and  for  transfer  bf/  daeJy  duiy  acknowl- 
edged by  some  officer  authorized  to  tak  •  acknowledgments 
of  deeds,  in  cases  of  purchase,  and  for  their  registry  in  t!ie 
office  of  the  recorder  of  the  proper  county. 

The  next  section  declares  that  the  owner  of  ev^vy  such 
claim  shall  have  a  transferable  interest  which  may  bv^  sold 
on  execution.  In  the  form  of  declaration  prescribed  by 
the  5th  section,  the  occupant  claims  the  lands  described 
**  together  with  all  and  singular  the  hereditaments  and  ap- 
purtenances thereunto  belonging  or  in  any  wise  appertain- 
ing," and  the  record  was  to  bj  received  in  evidence  in  all 
legal  and  equitable  proceeding:*.  It  may  be  said  generally 
that  they  passed  all  the  laws  usual  in  the  older  States, 
for  the  regulation  of  landed  property  held  in  fee,  and 
brought  title  by  occupanc)'  within  their  meaning,  either  by 
express  provision,  or  by  a  general  law  declaring  that  in  the 
construction  of  statutes,  the  words  "land  or  lands,"  and 
the  words  "real  estate,"  shall  be  construed  to  include  lands, 
tenements  and  hereditaments  and  all  right  thereto  and  all 
interest  therein.    1  Sess.  Laws,  107. 

This  brought  title  by  occupancy  within  the  meaning  and 
provisions  of  the  acts  "concerning  (conveyances"  of  real 
estate,  registration,  partition,  fraudulent  conveyances,  etc. 
The  occupant  could  maintain  trespass  (piare  claioswm 
fregity  ejectment,  and  forcible  entiy  and  detainer  for  in- 
juries done  to  the  possession.  These  are  all  actions  appli- 
cable only  to  real  estate,  and  we  see,  as  we  cannot  but  see, 
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a  clear  purpose  upon  the  part  of  the  legislature  to  raise 
title  by  occupancy  to  the  dignity  of  real  estate,  and  to  sur- 
round its  tenure  with  all  the  safeguards,  its  transfer  with 
all  the  formalities,  and  its  enjoyment  with  all  the  securities 
of  a  fee  simple  title. 

Thus,  upon  the  adjournment  of  the  first  legislature,  ex- 
cept as  against  the  United  State's,  and  subject  to  be  defeated 
by  abandonment,  the  bona  fide  occupant  hjeld  his  lands 
by  a  tenure  as  secure  against  attack,  intrusion  and  disseizin, 
as  the  owner  of  the  fee  at  common  law ;  and  with  the  ex- 
ceptions named,  had  a  title  good  against  all  the  world. 
Such  an  occupancy  is  neither  correctly  nor  justly  charac- 
terized as  a  "  mere  naked  possession." 

A  term  which  implies  a  purely  physical  possession, 
which  supposes  no  law,  which  is  indf^pendent  of  all  law, 
and  such  as  existed  prior  to  all  law  ;  such  a  possession 
disappeared  upon  the  death  of  the  possessor,  because  it  ex- 
isted only  in  a  physical  sense.  But  we  are  not  dealing  with 
any  such  occupancy.  By  virtue  of  the  legislation  named, 
occupancy  became  an  investive  act,  the  law  operated  to 
give  this  effect  to  the  fact.  It  was  the  commencement  of 
legal  landed  rights.  It  invested  the  occupant  with  a  tenure, 
assertable  and  defensible  in  mode  and  manner,  as  the  liigh- 
est  estate  known  to  the  common  law.  It  was  not,  therefore, 
a  mere  "naked  possession,''  but  as  contradistingaished 
therefrom  a  legal  possession,  under  the  sanction,  recogni- 
tion and  protection  of  the  law. 

Having  thus  shown  the  general  course  of  legislation,  and 
its  manifest  pxirpose,  evidenced  in  so  many  ways  to  set  its 
seal  upon  occupancy  as  rt^al  estate,  we  have  smoothed  our 
path  to  the  end  in  controversy. 

Real  estate  is  a  leading  term  in  this  inquiry,  and  it  is 
necessary  to  keep  in  view  its  signification,  to  wit,  "  something 
that  may  be  held  by  tenure,  or  will  pass  to  the  heir  of  the 
possessor  at  his  death  instead  of  his  executor^  including 
lands,  tenements  and  hereditaments,  whether  the  latter  be 
corporeal  or  incorporeal."  Bouv.  Law  Diet,  title  "  Real 
Property." 
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Having  placed  title  by  occupancy  upon  the  footing  seen, 
it  would  have  been  stmnge,  indeed,  if  tlie  legislature  had 
made  no  provision  suitable  to  the  legal  character  given  it, 
for  its  disposition  ijpon  the  demise  of  the  occupant.  We 
find  in  the  Laws  of  186L,.  p.  246,  the  following  provision  : 
''  Whenever  any  person  having  title  to  any  real  estate,  or 
property  having  the  nature  or  cliaracter  of  real  estate,  *  * 
*  *  *  shall  die  intestate  as  to  such  real  estate,  it  shall  de- 
scend *****  in  the  following  course  and  manner." 

Whether  we  interpret  the  words  ''real  estate,"  by  the 
definition  fixed  by  statute  already  alluded  to,  or  with  refer- 
ence to  its  nature  or  the  legal  character  with  which  title 
by  occupancy  had  been  invested,  under  either  view  or  all, 
we  can,  we  think,  without  subtlety  or  forced  construction, 
hold  such  an  estate  inkeritable. 

We  are  unable  to  see  any  force  in  the  argument  that  it 
descends  as  pei*sonalty.  If  it  descends  at  all  it  is  iu  and 
with  the  legal  character  which  the  law  has  given  it. 

There  is  nothing  in  the  law  which  obliterates  its  legal 
character  upon  demise,  nor  is  there  any  thing  that  invests  it 
witii  another  and  diiferent  character  upon  transmission  to 
the  heir.  Upon  the  death  of  Richardson,  therefore,  his 
heirs  became  co-tenants  with  Hawley  H.  Gillett  of  the 
premises  in  question.  They  were  tenants  in  common,  for  a 
joint  tenancy  can  only  be  created  by  purchase,  or  act  of 
the  parties,  and  not  by  descent  or  act  of  the  law.  I  Wash; 
R.  P.  643,  645. 

Soon  after  Hawley  H.  Gillett  made  a  sale  and  conveyance 
of  an  one- half  interest  in  the  premises  to  his  brother  George, 
and  in  August,  1865^  the  two  received  a  deed  from  the  pro- 
bate judge  tlierefor. 

Hawley  H,  Gillett  had  no  power  or  authority  to  sell  the 
interest  of  Richardson's  heirs;  and  had  his  power  been 
full  and  complete,  the  deed  which  he  executed  conveyt^ 
only  his  individual  interest.  He  describes  himself  as  sur- 
viving partner  of  the  late  firm  of  Richardson  &  Gillett 
in.  the  body  of  the  deed,  and  as  an  addition  to  his  signature 
Vol- m.— 46 
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thereto.  Farther  than  this,  no  mention  is  made  of  Richard- 
son or  his  heirs,  or  of  his  or  their  estate.  On  the  other 
hand,  the  deed,  in  words,  conveys  the  right,  title  and  in- 
terest of  Hawley  H.  Gillett  in  and  to  the  premises.  One 
having  a  power  to  sell  lands  and  also  an  interest  in  his  own 
right  in  the  same  lands,  his  deed  of  the  lands  making  no 
mention  of  the  power,  will  convey  only  his  own  interest. 
If  all  the  words  of  a  deed  or  will  can  have  an  eflTect  given 
to  them,  and  are  operative  upon  property  or  rights,  without 
being  taken  as  the  execution  of  a  power,  they  will  not  be 
the  execution  of  such  power.  Perry  on  Trusts,  §  511  c;  2 
Wash.  R.  P.  065,  §  33,  and  cases  cited. 

The  bill  was  framed  and  the  trial  below  proceeded  upon 
the  theory  that  the  deed  in  question  conveyed  the  interest 
of  Richardson's  heirs,  while  the  decree  implies  that  it  con- 
veyed the  moiety  of  their  interest.  Both  views  are  errone- 
ous. The  effect  of  tlie  deed  of  Hawley  H.  Gillett  to  his 
brother  George  was  to  sever  his  relations  as  co-tenant  with 
the  heirs  of  Richardson  and  to  substitute  his  grantee. 
Subsequentl.y  thej'  airquired  the  fee  by  deed  from  the  pro- 
bate judge,  who  had  entered  the  town  site  in  trusty  etc. 
This  brings  us  to  a  consideration  of  the  relations  which 
George  Gillett  sustains  to  this  case. 

It  is  a  well  settled  rule  goviMniug  the  trust  relation  which 
co-tenants  sustain,  that  if  one  tenant  acquire  an  outstand- 
ing title,  he  will  be  considered  as  holding  it  in  trust  for  his 
co-tenants,  subject  to  the  vv^Xxi  of  being  reimbursed  pro 
rata  his  moneys  paid  out  in  acquiring  the  title.  1  Wash. 
686,  §  14.  ^         ' 

George  Gillett  was  a  co  tenant,  and  acquired  an  out- 
standing title,  but  should  he  be  held  to  respond  to  the 
claim  of  his  co-tenants,  under  the  foregoing  rule,  under  all 
the  drcumstances  of  the  case?  Here  was  a  co-tenancy; 
the  fee  was  in  the  United  States ;  it  had  been  entered  in 
trust  for  the  hona  fide  owners  and  occupants ;  the  mode  in 
which  they  should  proceed  to  perfect  their  title  was  pre- 
Bcribed ;  it  was  necessary  that  the  occupant  should  trice 
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certain  preliminary  steps  to  that  end  ;  he  must  file  his 
application  within  ninety  days  stating,  among  other  things, 
the  specific  interest  or  estate  that  he  claimed,  and  make 
this  proof  of  occupancy.  The  heirs  of  Richardson  took  no 
steps  toward  perfecting  their  title  to  this  interest  in  this 
property  under  the  law.  George  Gillett,  on  the  other  hand, 
complied  with  the  statute  and  perfected  his  title  to  his  one- 
half  interest;  this  much  was  his  right  to  do  under  the  law. 
Had  he  acquired  the  title  to  the  half  belonging  to  the  heirs 
as  well,  equity  undoubtedly  would  have  held  him  as 
trustee  as  to  that  half  for  the  heirs  of  Richardson.  But  he 
had  no  right  or  authority  under  the  law  to  apply  for  tlie 
entire  lot  in  his  own  right,  and  we  cannot  say  that  it  was 
his  duty  to  have  voluntarily  constituted  himself  their  ngent 
and  applied  in  their  name.  Can  it  be  said,  under  such  cir- 
cumstances, that  he  comes  within  the  rule  touching  co-ten- 
ants as  trustees  in  case  of  the  acquisition  of  an  outstanding 
title?  We  think  not.  The  heirs  of  Richardson  having 
failed  to  take  any  steps  toward  perfecting  their  title,  have 
no  legal  or  equitable  claim  to  participate  in  tlio  title  ac- 
quired by  George  Gillett.  It  would  reduce  his  half  interest 
to  a  quarter  interest  by  reason  of  the  neglect  of  the  parties 
participating  in  the  fruits  of  his  greater  diligence  and  care. 
It  would  be  in  all  cases  to  reduce  the  half  interest  of  the 
co-t(inant  to  a  quarter  interest  where  one  perfected  his  title, 
and  the  other  neglected  it.  Neither  can  he  bocalhMl  njion  to 
respond  for  rents  and  profits  in  the  absence  ot  luiy  alh^ga- 
tion  in  the  bill  that  he  has  received  more  than  his  i)ropor- 
tionate  share.  He  sustains  no  relation  to  tho  complainants 
that  entitle  them  to  a  decree  against  him,  and  the  bill  as  to 
him  must  be-  dismissed,  unless  it  be  so  amended  as  to 
make  liim  a  proper  party.  The  relations  which  Ilawley  H. 
Gillett  sustains  to  this  case  are  altogether  different.  He 
was  the  surviving  partner  of  Ricliardson,  engaged  in  and 
by  the  law  intrusted  with  the  setilemont  of  the  partnership 
estate.  The  bill  alleges  that  these  premises  were  purchased 
with  partnership  funds.     It  is  not  denied  by  the  answer, 
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which,  on  the  other  hand,  admits  the  improvements  thereon 
to  have  been  made  by  partnership  funds,  and  avers  that 
the  surviving  partner  dealt  with  the  lots  as  part  of  the 
partnership  assets.  Belonging  to  the  partnership,  equity 
would,  if  necessary,  have  applied  it  to  the  payment  of  tlie 
partnership  debts,  or  enforced  against  it  the  lien  of  the  sur- 
vivor, for  any  balance  due  him  upon  settlement  of  the  part- 
nership accounts.  Parsons  on  Part.  371*,  S72*,  374*,  441*, 
note^. 

The  death  of  a  partner  invests  the  surviving  partner  with, 
the  exclusive  right  of  possession  and  management  of  the 
whole  partnership  property  and  business,  for  the  purpose 
of  settling  and  closing  up  tlie  same.  Parsons  on  Part. 
440*.  It  is  one  of  the  most  important  trust  relations. 
The  survivors  are  from  the  death  trustees  for  all  concerned 
in  the  partnership  for  the  representatives  of  the  deceased, 
for  the  creditors  of  the  firm,  and  for  themselves.  Their 
trust  is  to  wind  up  the  partnership  matters  in  the  best 
manner  possible  for  all  interests.  Parsons  on  Part.  442. 
How  far  surviving  partners  would  be  entitled  to  the  pos- 
session of  partnership  real  estate  we  do  not  decide,  but  the 
trust  relation  exists  as  to  it  as  well  as  to  the  personalty. 
They  are  held  strictly  and  to  the  utmost  good  faith  and 
fair  dealing,  and  their  conduct  in  discharging  this  trust  is 
looked  after  with  a  jealous  eye  by  courts  of  equity.  Id. 
If  there  be  negligence,  delay,  misconduct  or  mistake,  equity 
will  interfere  and  give  proper  relief.  Id.  No  a^rmative 
acts  on  the  part  of  the  heirs  of  Richardson  were  necessary 
to  create  this  relation ;  the  law  established  it  for  them  and 
imposed  the  trust.  Hawley  H.  Gillett  was  perfectly  cog- 
nizant of  the  rights  of  Richardson's  heirs  in  and  to  the 
undivided  one-half  of  this  property,  and,  in  his  double  rela- 
tion of  surviving  partner  and  co-tenant,  had  possession  of, 
and  control  over  it.  Whether  it  was  his  duty,  under  the 
rehition  which  he  sustained,  to  have  made  application  for 
title  under  the  town  site  act  for  the  heirs  of  Richardson,  as 
their  agent,  it  is  not  necessary  to  determine.  Having  sold 
and  conveyed  his  own  interest  in  the  property,  and  after- 
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ward  filed  his  application  jointly  with  his  grantee  for  the 
entire  property,  we  must  hold  him  to  have  acted  as  the 
agent  of  Richardson's  heirs  in  making  this  application  and 
to  hold  the  property  in  trust  for  their  use  and  benefit. 

Equally  under  another  view,  we  think  he  must  be  held 
to  the  same  responsibility.  From  the  death  of  Richardson 
until  his  deed  to  his  brother  George,  he  was  the  co-tenant 
of  Richardson's  heirs.  He  was  in  possession,  and  his  pos- 
session was  theirs  as  well  as  his  own,  and  for  their  benefit 
BO  far  as  preserving  their  title  thereto.  1  Wash.  JR.  P.  656, 
§7.  During  this  period  he  applied  to  the  probate  judge 
for  the  title  to  the  entire  property  as  "  surviving  partner  of 
the  firm  of  Richardson  &  Gillett."  For  some  reason,  the 
written  application  was  not  completed.  Subsequently  on 
the  10th  oi  July,  he  sold  and  conveyed  his  undivided  inter- 
est in  the  premises  to  his  brother  George.  On  the  same  or 
the  next  day,  he  united  in  a  joint  application  to  the  probate 
judge,  under  which  the  entire  property  was  conveyed  to 
them  as  legal  owners  thereof.  The  former  uncompleted 
application  was  used,  the  words  *1  surviving  partner  of 
Richardson  &  Gillett"  being  erased. 

Had  his  first  application  been  perfected  and  title  acquired 
under  it  to  the  entire  premises,  clearly  his  relation  as  co- 
tenant  would  have  devolved  upon  him  the  character  of 
trustee  as  to  one-half  of  the  property.  Can  he  be  permit- 
ted to  evade  this  responsibility  by  severing  his  relations  as 
co-tenant,  without  notice,  upon  one  day,  and  acquiring  the 
outstanding  title  the  next  ?  We  think  not,  under  the  cir- 
cumstances of  this  particular  case.  He  was  at  liberty  to 
sever  his  relations  as  co-tenant  by  his  deed  to  his  brother 
(Jeorge,  and  cannot  be  held,  strictly  speaking,  to  respond  as 
in  case  of  a  co-tenant  acquiring  an  outstanding  title,  but  his 
acts  constitute  a  fraud  upon  the  heirs  of  Richardson  in  their 
results,  if  not  in  intention,  of  which  a  court  of  equity  will 
not  allow  him  to  gather  the  fruits. 

The  heirs  of  Hawley  H.  Gillett  took  his  interest  in  the 
premises  charged  with  these  equities,  and  must  be  held  to 
hold  it  in  trust  for  the  complainants. 
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It  is  claimed,  however,  that  the  registry  of  the  deed  from 
the  probate  judge  to  Hawley  H.  and  George  Gillett  was 
notice  to  the  complainant,  Mrs.  Gaffney,  of  the  facts  which 
constituted  the  fraad,  and  that  she  is  barred  by  the  statute 
of  limitations. 

A  deed  duly  recorded  is  constructive  notice  of  its  exist- 
ence, and  of  its  contents,  to  all  persons  claiming  what  is 
thereby  conveyed  under  the  same  grantor  by  subsequent 
purchase  or  mortgage,  but  not  to  other  persons.  3  Wash. 
R.  P.  319,  §  53.  In  the  case  of  Maid  v.  Rider,  69  Penn. 
167,  Sharswood,  J.,  says  :  ''That  the  record  of  a  deed  is 
constructive  notice  to  all  the  world,  is  too  broad  an  enun- 
ciation of  the  doctrine.  Such  record  is  constructive  notice 
only  to  those  who  are  bound  to  search  for  it  as  subsequent 
purchasers  and  mortgagees,  and  all  others  who  deal  with  it 
on  the  credit  of  the  title  in  the  line  of  which  the  recorded 
deed  belongs." 

There  is  nothing  in  the  registry  laws  in  force  at  the  time 
of  the  record  of  the  probate  judge's  deed,  that  would 
authorize  us  to  charge  Mrs.  Gaffney  with  notice  of  its  exist- 
ence or  contents. 

For  the  rents  collected  by  Hawley  H.  Gillett  after  the 
death  of  Richardson,  and  prior  to  his  own  death,  his  estate 
must  respond,  and  his  administrator,  Webster,  is  therefore 
a  proper  party. 

The  decree  of  the  court  below  must  be  reversed,  with 
leave  to  the  complainants  to  amend  their  bill  in  accordance 
with  the  views  expressed  herein. 

And,  as  it  is  possible,  though  we  are  not  prepared  to  say 
this  appears  from  the  evidence,  that  Hawley  H.  Gillett  may 
have  acted  through  mistake,  and  may  have  paid  over  the 
proceeds  of  the  sale  to  George  Gillett,  to  the  complainants 
in  some  authorized  way,  his  representatives  and  heirs  will 
hare  leave  to  file  their  cross  bill,  under  which  their  equities, 
should  any  be  made  to  appear,  can  be  protected. 

Each  party  to  have  leave  to  take  further  testimony,  if  so 
advised. 

Decree  reversed  with  costs.  Reversed. 
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Wells,  J.  I  concur  in  what  is  said  above,  but,  to  avoid 
any  misunderstanding,  I  desire  to  say  that  I  see  nothing  in 
the  testimony  which  warrants  making  the  moneys  paid  by 
Hawley  H.  Gillett  to  the  widow  and  personal  representative 
of  his  deceased  copartner,  a  charge  on  the  share  of  the 
infant  complainant.  I  think  that  if  any  payments  shall  be 
shown  to  have  been  made  under  such  circumstances  as  to 
warrant  an  allowance  for  them,  in  the  account  of  rents  and 
profits,  they  must  be  set  off  against  the  share  of  the  widow 
only. 

Titus  by  Ooccfanct  op  Tow-Sits  Lots  is  an  Intkrbbt  in  Realty,  and  sabject  to 
oonveyance  by  deed  (Sean  ▼.  J^lor,  4  Colo.  40>;  and  such  title  U  deflcendlble:  FUmare  v.  BeW^ 
■•^k  •  Colo.  124;  SlatehUy  v.  CoIm,  6  Colo.  352. 

SuBvrviKo  Pabtnbrs  abb  OovsaKED  BY  TRB  AuLBB  applicable  to  OTdlnarr  tiintoWi 
MM  must  nae  tbe  aame  care,  diligence,  and  good  faith;  Saltbury  v.  JBUiaon,  7  Oola  iSBL 


MoYNAiiAN  V.  The  People. 

1.  The  Btatate  of  variances  and  amendments  does  not  extend  to  indictments 

for  crimes,  and  tlie  misnomer  of  third  persons  necessarily  mentioned  in 
an  indictment  is  fatal. 

2.  An  indictment  for  the  murder  of  Patrick  Fitz  Patrick,  where  the  true  name 

is  Patrick  Fitzpatrick,  held  fatally  defective. 

Error  to  District  Court  of  Fremont  County, 

At  the  November  tt^rm,  1876,  of  the  district  court,  Moyna- 
han,  the  plaintiff  in  error,  was  indicted  for  the  murder  of 
Patrick  Fitz  Patrick,  tried  and  convicted.  It  appeared  upon 
the  trial  that  the  name  of  the  deceased  was  Patrick  Fitz- 
patrick. The  court  instructed  the  jury  upon  the  question 
of  the  name  that  "  the  jury  must  also  believe  from  the  evi- 
dence that  the  name  of  the  deceased  aHeged  in  the  indict- 
ment to  have  bt^en  killed,  was  Patrick  Fitzpatrick,  in  order 
to  find  the  defendant  guilty." 
The  second  and  third  instructions  were  as  follows  : 
'^2.  If  the  jury  believed  from  the  evidence  that  the  de- 
fendant killed  the  deceased,  in  the  manner  described  in  the 
indictment,  animated  and  prompted  so  to  do  by  the  impulse 
of  revenge  and  not  irresistible  passion,  and  that  previous  to 
the  act  of  killing  (and  it  is  immaterial  how  short  the  time, 
even  a  minute  being  sufficient)  if  the  defendant  formed  a 
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deliberate  intention  to  take  the  life  of  the  deoeaseO,  then 
the  court  instructs  tlie  jury  that  the  killing  under  such  cir- 
cumstances would  be  in  law  deliberate,  premeditated  mur- 
der, and  you  should  in  such  case  indicate  in  j^our  verdict, 
whether  the  killing  was  done  with  deliberation  or  premedi- 
tation." 

"  3.  Manslaughter  is  the  unlawful  killing  of  a  human 
being  without  malice  either  express  or  implied,  and  witliout 
any  mixture  of  delibemti on  whatever,  it  must  be  voluntary, 
upon  a  sudden  heat  of  passion,  caused  upon  a  provocation 
apparently  sufficient  to  make  the  passion  irresistible.  The 
killing  must  be  the  result  of  that  sudden,  violent  impulse 
of  passion  supposed  to  be 'irresistible,  for  if  there  should 
appear  to  have  been  an  interval  between  tlie  assault  or  pro- 
vocation given  and  the  killing,  sufficient  for  the  voice  of 
reason  and  humanity  to  be  heard,  the  killing  shall  be  attrib- 
uted to  deliberate  revenge  and  deemed  murder." 

Messrs.  Smith  &  Macon,  for  plaintiff  in  error. 

A.  J.  Sampson,  Attorney -General,  for  defendants  in  error. 

Wells,  J.  In  the  indictment  upon  which  the  plaintiff 
in  error  was  arraigned,  the  deceased,  where  first  mentioned, 
is  designated  as  Patrick  Fitz  Patrick ;  the  three  words  com- 
posing the  name  being  written  separately,  and  each  witli  a 
capital  initial.  In  the  two  succeeding  allegations  in  which 
the  injured  person  is  mentioned  he  is  described  as  ''the 
said  Patrick  Fitzpatrick";  tlie  syllables  composing  the 
name  being  divided  into  two  words  only.  In  all  the  allega- 
tions which  follow,  he  is  described  as  in  the  first  instance. 

Assuming  for  the  present  that  the  differences  which  have 
been  noticed  in  the  orthography  of  the  name  are  to  be  re- 
garded ;  that  the  indictment,  therefore,  is  to  be  understood 
as  designating  the  deceased  person  variously,  the  question 
first  presented  is,  by  which  of  these  variant  descriptions  is 
llie  prosecutor  concluded  ?  Upon  one  or  the  other  it  is 
hupijos'Hl  he  is  bound  to  stand;  for  certainly  it  would  be 
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an  unprecedented  departure  from  the  precision  which  has 
been  regarded  as  requisite  in  criminal  accusations,  to  sup- 
port a  conviction  of  felonious  homicide  of  one  person 
charged,  as  ensuing  the  assaulting  and  wounding  of  an- 
other. 

The  case  of  Commonwealth  v.  Hwiit^  4  Pick.  262,  is  some- 
what analogous  to  the  present.  The  indictment  charged 
that  the  defendant,  in  and  upon  one  Peddy  Harvey,  did 
make  an  assault,  and  her  the  said  Peddy  Hunt^  did  beat, 
wound  and  ill-treat,  with  intent,  her,  the  said  Peddy  Har- 
vey, to  ravish,  and  carnally  know ;  and  for  this  repugnancy 
objection  was  taken.  But  the  court  were  of  opinion  that 
the  whole  clause  containing  the  misnomer  was  surplusage, 
and  might  be  rejected  without  impairing  the  residue. 

In  Oreeson  v.  The  State^  5  How.  (Miss.)  42,  indictment  for 
robbery, — the  assault  and  putting  in  fear  was  charged  as 
done  upon  the  person  of  Richaixl  Gaines,  and  certain  money 
obtained  by  the  robbery  was  described  as  the  property  of 
the  said  Richard  Gaines  ;  in  a  subsequent  recitation  it  was 
referred  to  as  '*  of  the  property  of  the  said  Robert  Gaines." 

On  error,  the  latter  recital  was  rejected  as  surplusage, 
and  tlie  conviction  had  below  was  afBrraed. 

In  Rex  V.  Morris,  1  Leach  (4th  Ed.),  109 ;  1  Bish.  Cr.  Pro., 
§  481,  the  indictment  contained  an  averment  as  follows : 
"that  Francis  Morris,  the  goods  and  chattels  above  men- 
tioned so  as  aforesaid  feloniously  stolen,  taken,  etc.,  felon- 
iously did  receive  and  have,  he  the  said  Thomas  Morris, 
well  knowing  the  said  goods  and  chattels  to  have  been 
feloniously  stolen,  etc."  It  was  objected  that  the  only 
person  to  whom  the  indictment  imputed  the  guilty  knowl- 
edge requisite  to  make  the  receiving  criminal  was  another 
than  the  receiver ;  and  therefore  the  indictment  could  not 
be  supported.  But,  held  that  without  the  words  ^Hhe  said 
ITiomas  Morris^^^  the  indictment  would  be  sensible  and 
sufficient ;  and  that,  therefore,  the  misnomer  should  not 
vitiate  what  was  otherwise  certain. 

In  the  Btate  v.  Hand^  1  Eng.  (Aric.)  166,  the  indictment 
described  the  defendant,  where  first  mentioned,  as  **Haw- 
VoL.  m— 47 
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kins late  of,  etc.; "  wherever  mentioned  subsequently 

he  was  described  as  ''the  said  Hawkins  Hand."  Plea  in 
abatement,  that  his  name  was  "Hawkins  Hand,"  and  not 
Hawkins,  and  demurrer  thereon.  The  court  were  of  opin- 
ion that  the  relative  'said'  accompanying  the  full  name 
where  first  shown,  must  be  understood  to  refer  to  the  name 
Hawkins,  previously  given,  and  that  the  reference  could 
neither  add  to,  nor  diminish  the  antecedent  allegation.  It 
was  therefore  concluded  that  if  any  one  was  presented,  it 
was  "Hawkins,"  and  not  Hawkins  Hand;  the  demurrer 
was  accordingly  overruled. 

These  cases  countenance  the  propriety  of  applying  the 
maxims  against  surplusage,  and  false  demonstration  to 
criminal  indictments;  and  establish  the  proposition,  that 
when  the  name  of  the  accused,  or  injured  person,  is  given 
variantly,  in  different  parts  of  the  indictment,  the  first 
allegation  shall  control ;  and  the  variant  allegation  appear- 
ing subsequently,  shall  be  rejected,  if  thereby  repugnancy 
is  avoided,  and  the  indictment  made  sensible. 

In  the  present  case  the  deceased  person  having  been  once 
described  by  a  full  christian  and  surname,  it  would  have 
sufficed  to  refer  to  him  afterward  by  the  christian  name  only. 
State  V.  Pike,  65  Me.  118.  The  surname,  Pitzpatrick,  there- 
fore, which,  according  to  the  hypothesis,  varies  from  the 
name  previously  given,  may  everywhere  be  rejected,  and 
the  indictment  read  as  if  in  those  places,  it  had  mentioned 
the  defendant  as  "the  said  Patrick,"  only.  According  to 
this  interpretation,  the  indictment  everywhere  describes  the 
deceased  person  as  Patrick  Fitz  Patrick. 

But  the  evidence  sufficiently  indicates  that  the  surname 
of  the  deceased  was  Pitzpatrick ;  and  the  question  next 
presented  is,  whether  the  name  so  proven  is  fatally  variant 
from  that  ascribed  to  the  deceased  in  the  indictment. 

To  enlarge  upon  the  propriety  and  humanity  of  requiring 
the  officer  charged  with  the  pleas  of  the  people  to  distinctly 
inform  the  accused  of  the  name  of  the  person  whose  private 
injury  mingles  with  the  public  oflTense  would  be  but  a  waste 
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of  words.  It  is  sufficient  to  say  the  law  requires  it.  Those 
cases  where  the  name  is  unknown,  or  the  person  injured  is 
au  unchristened  infant,  are,  it  is  believed,  the  only  excep- 
tions to  the  rule  ;  and  in  these  cases,  the  fact  which  excuses 
the  averment  of  the  name  must  be  both  alleged  and  proven. 

In  all  civilized  communities,  for  many  centuries  past,  at 
least,  it  has  been  found  necessary  to  the  convenient  identi- 
fication of  individuals,  that  every  person  should  bear  both 
a  family  or  surname,  and  a  name  of  baptism.  Even  in 
ordinary  discourse,  no  one  would  venture  to  designate  a 
third  person  by  the  christian  or  surname  alone,  unless  of 
the  same  family  with  the  speaker  or  person  addressed,  or 
an  intimate  friend  of  one  or  the  other. 

The  same  reasons  which  seem  to  have  dictated  the  com- 
mon form  of  appellation  apply  with  greater  force  in  the 
case  of  a  criminal  accusation.  The  indictment  ought,  there- 
fore, to  set  forth  both  the  christian  and  surname;  and 
while  neither  the  grand  jury  nor  the  prosecuting  officer  are 
bound  to  observe  the  proper  orthography,  it  seems  very^ 
manifest  that  the  christian  and  surname  must  be  so  inscribed 
in  the  indictment,  that  by  inspection  they  may  conveniently 
be  distinguished.  To  dispense  with  this  measure  of  precis- 
ion is  in  effect  to  dispense  altogether  with  alleging  the  name 
of  the  injured  person,  as  may  easily  be  illustrated. 

In  the  Siaie  v.  Kean,  10  N.  H.  351,  McKusic  was  held 
properly  written  with  the  abbreviation  Mc.  The  conclusion 
probably  would  have  been  the  same  if  the  prefix  had  as- 
sumed the  other  abbreviated  form,  of  the  capital  followed 
by  the  apostrophe.  In  either  case  the  abbreviation  indi- 
cates a  prefix  merely,  and  must  be  taken  as  part  of  the  name 
which  follows.  But  if,  instead  of  the  abbreviation,  the  word 
had  been  written  at  length,  and  in  a  form  in  wliich  as  a  sur- 
name it  is  frequently  found,  and  separated  by  a  consider- 
able space  from  the  residue  of  the  name,  we  think  it  must 
have  been  regarded  as  constituting  a  part  of  the  christian 
name.  So  if  the  capital  M  alone  had  been  used,  followed 
by  a  period,  and  separated  as  before  supposed,  it  must  have 
been  taken  to  be  the  abbreviation  of  some  middle  name,  and 
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not  as  a  prefix  to  the  surname.  There  are  many  samames  in 
common  use,  in  some  instances  also  bestowed  as  a  part  of 
the  christian  name,  in  respect  to  which  a  departure  from  the 
canon  requiring  christian  and  surnames  to  be  distingnished, 
will  inevitably  occasion  confusion  and  variance. 

Suppose  the  indictment  to  charge  larceny  of  the  goods  of 
John  King  Mann,  when  in  truth  the  name  of  the  owner  is 
John  Kingman,  or  an  assault  upon  William  Green  Field, 
or  Henry  Young  Blood,  where  the  surname  of  the  injured 
person  is,  in  fact,  Gi-eenfield  or  Youngblood ;  no  one  would 
for  a  moment  suppose  that  a  conviction  upon  such  aver- 
ment and  such  proof  could  be  supplied. 

The  surname  of  the  deceased,  as  proven  at  the  trial,  is  of 
similar  formation  with  some  of  those  which  I  have  instanced. 
The  first  syllable  was  originally,  it  is  believed,  a  mere  pre- 
fix, the  paternal  name  retaining  independent  form,  and 
conveying  a  distinct  idea.    At  the  present  day,  however, 
the  two  ai-e  invariably  written,  pronounced  and  accepted  as 
one  name.   I  am  unable,  at  least,  to  find  in  the  voluminous 
tables  of  cases  which  accompany  the  digests  of  the  reports 
of  this  country,  nor  in  any  of  the  gazetteers,  directories,  or 
tables  of  names,  which  are  accessible  to  me,  any  instance 
where  they  are  written  as  the  name  of  the  deceased  person 
is  written  in  this  indictment.    Moreover,  what  here  appears 
to  be  written  as  the  middle  name  is  occasionally  found  as  a 
christian  name.    It  has  also  attained  to  the  dignity  of  a  sur- 
name, and,  with  a  various  orthography,  is  borne  by  a  family 
wliich  appears  to  be  widely  disseminated,  as,  if  necessary, 
may  be  established  by  reference  to  the  judicial  reports. 
Commonwealth  v.  Filz^  11  Mass.  540 ;  Brown  v.  Fitz^  13  N 
H.  288 ;  Alden  v.  Fitts,  12  Shep.  238 ;  Fitts  v.  Cook,  5  Cush 
596  ;  Boston  v.  Fltz,  4  id.  365 ;  Kendall  v.  Fittz,  2  Poster 
Fitts  V.  Fitts,  14  Texas,  443  ;  Harwell  v.  Fitts,  20  Ga.  723 
Fitts  v.  Brown,  20  N.  H.  393  ;  Little  v.  Fitts,  33  Ala.  343 
Fitts  V.  Whitney,  32  Vt.  589  ;  Moore  v.  Fitz,   15  Ind.  43 
Bobbins  v.  Fitz,  33  N.  Y.  420  ;  Fitz  v.  Minnesota,  etc.,  R.B. 
Co.,  11  Minn.  414 ;  Fitz  v.  Beichard,  20  La.  Ann.  649  ;  Fitts 
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V.  Daoz.9,  42  HL  391 ;  Fitts  v.  Morse,  103  Mass.  164.  The 
name  which  follows  is.  also  a  well-known  family  name. 
The  matter  stands  therefore  in  this  wise :  According  to  the 
orthographical  usages  of  the  language,  the  deceased  person 
is  in  this  indictment  awarded  three  names,  'the  surname 
being  Patrick.  The  only  other  surname  which  the  prisoner 
from  inspection  of  the  indictment  could  possibly  conjecture 
to  be  intended,  is  that  proven  at  the  trial  ;  and  that  sur- 
name is  by  the  common  and  perhaps  invariable  usage  writ- 
ten without  any  such  division  of  syllables  as  here  exhib- 
ited. What  is  here  set  down  as  the  middle  name,  or  part 
of  the  christian  name,  is  in  common  use  both  in  tliis  char- 
acter and  as  a  surname.  The  fashion  prevails  in  our  gen- 
ei*ation  to  ]HMpi*tuate  the  family  name  of  the  mother  in  that 
of  the  son. 

All  these  considerations  conspire  to  dissipate  whatever 
effect  might  by  suspicion  be  attributed  to  the  repugnant 
designation  before  mentioned.  To  the  mind  of  an  indiffer- 
ent person,  familiar  with  the  orthography  of  proper  names 
in  our  language,  and  uninformed  in  the  name  of  the  person 
where  death  is  alleged,  this  indictment  would,  therefore,  it 
seems  to  me,  have  appeared  to  charge  the  felonious  homi- 
cide of  a  person  bearing  the  christian  name  of  Patrick  Fitz, 
and  the  surname  of  Patrick. 

It  follows,  therefore,  that  the  indictment  failed  of  its  office. 
It  afforded  the  prisoner  no  information  as  to  the  person 
with  whose  death  he  is  charged.  If  the  result  had  been 
favorable  to  him  he  could  not  have  availed  himself  of  this 
record  to  bar  another  indictment,  without  producing  evi- 
dence aliunde  to  identify  the  person  named  as  the  murdered 
man,  in  the  new  indictment,  with  the  person  who  appears 
in  that  character  in  the  present  one  ;  a  burden,  which  nei- 
ther the  grand  jury,  nor  the  prosecutor,  nor  the  courts  have 
any  power  to  impose. 

It  will  not  suffice  to  say  that  the  prisoner  has  not  been 
misled.  In  the  resent  state  of  the  law  we  are  not  per- 
mitted to  say  this.     It  is  presumed   that  every  accused 
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person  is  both  innocent  and  ignorant  of  the  offense  alleged 
in  all  its  substance  and  detail ;  and,  therefore,  it  is  that  the 
law  requires  a  specific  charge  of  the  whole  matter,  with  all 
its  particulars.  It  will  be  time  to  excuse  the  misnomer  of 
third  persons  necessarily  mentioned,  when  the  legislature 
shall  have  extended  the  statute  of  amendments  and  vari- 
ances to  criminal  indictments.  The  plaintiff  in  error  has 
been  convicted  of  the  murder  of  one  person  upon  evidence 
which  relates  altogether  to  another. 

That  portion  of  the  charge  to  the  jury  which  relates  to 
this  question  was,  therefore,  erroneous. 

In  the  residue,  I  am  not  able  to  discover  error.  The  first 
and  third  instructions  are  based  upon  the  statute,  and  con- 
form to  it.  The  second,  in  so  far  as  it  requires  the  jury  to 
find  premeditation,  if  the  specific  intent  to  kill  existed  at 
the  time  of  giving  the  fatal  wound,  is  entirely  justified  by 
the  case  of  Hill  v.  The  People^  1  Col.  436. 

If  by  possibility  the  jury  could  have  been  misled  by  the 
generality  of  this  part  of  the  charge  as  to  the  essentials  of 
manslaughter,  the  third  instruction,  following  it  immedi- 
ately with  a  correct  statement  of  the  law,  must  have  re- 
moved the  false  impression. 

Judgment  reversed  and  cause  remanded. 

Reoersed. 


Rhoades  v.  Drummond. 

1.  In  an  action  of  trover,  where  there  has  been  an  Illegal  taking  by  the  de- 

fendant, no  demand  is  necessary  before  bringing  sait. 

2.  An  objection  tliat  the  bill  of  exceptions  was  filed  after  the  adjournment  of 

court  cannot  prevail,  when  it  appears  that  tliere  is  a  stipulation  between 
counsel  that  the  same  might  be  signed  out  of  term,  and  be  of  the  same 
force  as  though  signed  fn  term. 

Error  to  District  Court  of  Bent  County. 

Mr.  Chas.  E.  Gast  and  Mr.  John  F.  Bostwiok,  for 
plaintiff  in  error. 

Mr.  Chas.  S.  Thomas,  for  defendant  in  error. 
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Elbert,  J.  The  evidence  in  this  case  shows  an  illegal 
taking ;  this  was  a  conversion  on  the  part  of  the  defendant 
and  no  demand  was  necessary.  1  Chitty's  Plead.  (16th  Am. 
Ed.)  173.* 

No  special  demand  is  alleged  in  the  declaration,  and  if  it 
had  been,  need  not  have  been  proven.  1  Chitty's  Plead., 
§  342.* 

The  objection  that  the  bill  of  exceptions  was  filed  after 
the  adjournment  of  court  and  that  the  record  does  not  show 
that  time  was  given  in  which  to  prepare  the  bill  and  file  the 
same  cannot  prevail.  There  was  a  stipulation  between 
counsel,  that  the  bill  of  exceptions  might  be  signed  out  of 
term,  and  be  of  the  same  force  as  though  signed  during  the 
term.  In  the  case  of  Murphy  v.  Cunningham^  1  Col.  470, 
it  was  held  that  the  verbal  agreement  of  parties  or  counsel 
might  supply  the  absence  of  an  order  by  the  court  giving 
tira«  in  which  to  prepare  and  file  the  bill. 

The  court  erred  in  sustaining  the  defendant's  motion  for  ' 
nonsuit,  and  the  judgment  must  be  reversed  and  remanded 
for  further  proceedings  according  to  law.  Reversed, 

Bill  or  Kxckptions  uokkd  in  Vacatiok  Is  no  part  of  tlie  record,  If  there  Is  no  stiini* 
latlon  of  the  parties  and  no  order  of  coart  allowing  this  to  be  done:  Jordan  v.  /Ibiieif,  4  OaUk 


Robinson  n,  Austin. 


In  an  action  of  replevin  under  the  statate  (Laws  1876,  p.  116),  wliere  the  officer 
fails  to  give  the  defendant  an  opportunity  to  execute  the  statutory  bond 
and  retain  possession  of  the  property,  the  defendant  may  on  motion  and 
proper  showing  liave  the  property  restored  to  him,  or  he  may  have  his 
action  against  the  officer.  The  neglect  of  the  officer  is  not  a  ground  for 
dismissing  the  suit. 

Error  to  County  Court  of  Boulder  County. 

Replkvin  brought  by  plaintiff  in  error  in  the  county 
court  of  Boulder  county,  at  the  October  term  of  said  court, 
1876,  to  recover  possession  of  one  sorrel  stallion  colt,  four 
years  old,  and  thirty  tons  of  hay.  The  value  of  the  colt 
being  placed  by  the  appraisement  at  $160  and  the  hay  at 
$300. 
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The  affidavit  was  made  and  filed  with  the  clerk  of  ihe 
couuty  court,  on  the  5th  day  of  September,  1876,  and  writ 
issued  the  same  day.  The  sheriif.  served  tlie  ^ame  by  read- 
ing the  writ  and  delivering  a  copy  thereof  to  defendant,  and 
taking  into  his  possession  tlie  property  named  in  the  writ,  and 
notifying  the  defendant  of  that  fact,  all  on  the  same  day. 
The  sheriff  on  the  9th  of  September  caused  the  property  to 
be  appraised,  and  on  the  10th  delivered  the  same  to  tlie 
plaintiff  and  took  bonds  of  him  ;  the  defendant  not  tender- 
ing any  bond. 

Plaintiff  filed  his  declaration  September  29th,  1876.  On 
the  11th  day  of  October,  1876,  the  defendant  in  error  filed 
his  motion  to  quash  the  writ  of  replevin  and  to  dismiss  the 
suit,  and  asked  for  a  return  of  the  property.  The  motion 
was  sustained. 

Mr.  Alpheus  Wkigiit,  for  plaintiff  in  error. 

Messrs.  Berkley  &  Blake,  for  defendant  in  error. 

Elbert,  J.  The  facts  in  this  case  are  similar  to  those 
presented  in  the  case  of  Parlin  v.  Austin  {ante^  p.  337) 
decided  at  the  present  term. 

It  was  there  held,  that  the  fact  that  the  defendant  in  the 
replevin  suit  had  been  given  no  opportunity  to  execute  the 
statutory  bond,  and  retain  the  replevied  property  under 
the  provisions  of  the  act  of  1876,  by  reason  of  the  failure 
of  the  officer  executing  the  writ  to  have  the  replevied  prop- 
erty appraised  within  the  three  days  fixed  by  law,  was  no 
ground  for  dismissing  the  writ. 

In  such  case  the  defendant  has  his  action  against  the  de- 
linquent official,  or  may  on  motion  and  proper  showing  have 
the  property  restored  to  him  upon  executing  the  requisite 
statutory  bond. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded  for  further  proceedings  according  to  law. 

Reversed. 

IN  Replsjvin,  Neglkct  or  Offtcer  to  allow  defendant  opportunity  to  execute  the  st^j 
tory  bond  and  retHln  iiw  i)ioperty  Is  not  ground  for  distuiiiaal  of  the  suit,  but  ^'i<^, ^V*'^7r*^ 
aliould  move  for  reatorutlou  or  the  property  ou  glviug  bonds;   WyaU  v.  Freeman,  4  two.  ** 
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Pbbas  et  al.  v.  Enoelbrecht  et  al. 

L  After  a  general  demarrer  to  a  declaration  ia  overruled,  the  defendant  \8 
pradaded  from  moving  in  arrest  of  judgment  for  defects  in  the  declara- 
tion. 

2.  After  pleading  over  to  the  merits  the  defendant  cannot  assign  error  upon 
the  overruling  of  his  demurrer.  \ 

8.  The  dismissal  of  an  appeal  for  want  of  prosecution  in  the  supreme  court, 
is  not  eqnivalent  to  an  affirmance  of  the  judgment  appealed  from. 

Error  to  Probate  (Joiirt  of  Gilpin  County, 

Action  of  debt  on  an  appeal  bond.  The  defendants  in 
error  obtained  judgment  in  the  probate  court  of  Gilpin 
county  against  Preas,  one  of  the  plaintiffs  in  error,  for  the 
sum  of  $301.76.  Freas  appealed  tathe  supreme  court  and 
gave  bond  with  Thomas  and  Wentworth  as  his  sureties. 
The  appeal  was  dismissed  in  the  supreme  court  by  defend- 
ants in  error,  for  want  of  prosecution.  The  defendants  in 
error  thereupon  instituted  suit  upon  the  appeal  bond  in 
the  probate  court  of  Gilpin  county.  Tlie  declaration  sets 
up  a  joint  and  several  bond,  conditioned  in  the  usual  form, 
that  Preas  should  prosecute  his  appeal  with  effect,  and 
should  pay  the  amount  of  the  judgment  together  with  in- 
terest and  costs  in  case  the  judgment  should  be  affirmed  in 
the  supreme  court,  etc. ;  the  declaration  further  avers  Uie 
dismissal  of  the  appeal,  and  the  breach  assigned  is  that 
Preas  had  "  not  paid  the  amount  of  said  judgment  in  said 
writing  obligatory  mentioned,"  whereby  an  action  had 
accrued,  etc.  The  defendants  below  filed  a  general  de- 
murrer to  the  declaration,  the  demarrer  was  overruled  and 
thereupon  Preas  and  Thomas  (Wentworth  not  having  been 
served)  severally  pleaded  over  to  the  merits ;  Preas  inter- 
posing seven  pleas  and  Thomas  eight ;  demurrers  were  iiled 
and  sustained  to  some  of  these  pleas  and  ov(»rruled  as  to 
others.  These  pleas  are  all  commented  on  in  the  opinion  of 
the  court,  and  further  reference  to  them  in  this  place  is  un- 
necessary. A  jury  was  waived  and  the  cause  tried  by  the 
court.  It  also  appears  that  the  parties  agreed  that  the 
Vol.  m— 48 
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amount  due  upon  the  original  ]udgment  was  $291.62.  The 
'court  gave  judgment  in  that  amount  as  damages,  together 
with  costs  against  Preas  and  Thomas,  to  reverse  which 
judgment,  this  writ  of  error  was  sued  out. 

Mr.  L.  C.  Rockwell,  for  plaintiffs  in  error. 

Mr.  Alvin  Marsh,  for  defendants  in  error. 

Wells,  J.  1.  Having  demurred  generally  below,  the 
plaintiff  in  error  was,  it  seems,  precluded  from  moving  in 
arrest  of  judgment  for  defects  in  the  declaration.  Freeman 
V.  Camden,  7  Mo.  298 ;  2  Tidd,  740*,  918*  ;  Ifouse  v.  me 
County  of  Peoria^  2  Gilm.  106 ;  Graham's  Prac  641. 

And  having  pleaded  matter  of  fact  after  the  overruling 
of  his  demurrer,  he  is  precluded  now  from  assigning  error 
upon  that  decision.  We  have  searched  in  vain  for  authority 
which  will  relieve  from  this  absurd  dilemma.  The  declara- 
tion, whatever  it  may  contain,  is,  so  far  as  any  inquisition 
of  error  is  concerned,  a  sealed  book.  The  plaintiff  in  error, 
by  the  inconsiderate  course  pursued  in  pleading  in  the 
court  below,  has  rendered  it  impossible  for  us  to  entertain 
the  interesting  questions  which  were  principally  discussed 
at  the  bar. 

2.  The  second  plea  of  the  defendant  Preas  was  probably 
not  obnoxious  to  general  demurrer.  He  was  certainly  at 
liberty  to  traverse  the  allegations  of  the  narr.,  touching  the 
proceedings  in  the  supreme  court ;  and  this  we  suppose  to 
be  the  effect  of  the  plea  in  question  ;  there  was  error,  there- 
fore, in  sustaining  the  demurrer  to  this  plea. 

But  the  only  effect  of  allowing  the  plea  would  have  been 
to  require  the  production  of  the  record  ;  and  this  was  pro- 
duced at  the  trial.  It  seems  to  us,  therefore,  that  we  ought 
not  to  reverse  the  judgment  for  the  error  in  sustaining  the 
demurrer. 

The  third  plea  set  up  matter  of  law  only,  and  presents 
the  same  issue  which  had  before  been  determined  on  demur- 
rer to  the  declaration.  The  demurrer  to  this  plea  was,  there- 
fore, well  sustained. 
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The  fourth  plea  amounts  to  ntd  tiel  record,  to  the  judg- 
ment of  the  supreme  court  averred  in  the  declai-ation.  The 
effect  of  the  judgment  upon  the  demurrer  to  this  plea  is 
dependent  upon  the  same  considerations  before  adverted  to 
in  the  case  of  the  second  plea. 

The  fifth  plea  is,  of  course,  bad.  The  defendant  Thomas 
pleaded  separately  the  same  pleas  as  his  co-defendant,  in  the 
same  order  and  form :  except  that  his  third  plea  sets  forth 
his  character  of  surety.  The  result  as  to  the  issues  of  law 
joined  upon  these  pleas  is  the  same  as  in  the  case  of  the 
pleas  pleaded  by  the  defendant  Freas. 

.  The  additional  plea  of  nul  iiel  record  pleaded  by  this 
defendant  was  also  bad.  Arnott  v.  Friel,  60  111.  176.  The 
result  upon  the  whole  record  is  that  in  determining  these 
issues  of  law  no  material  error  which  is  open  to  examina- 
tion was  committed. 

The  issues  of  fact  which  were  submitted  were  those  arising 
upon  the  first  plea,  non  est  factum  ;  the  sixth,  perforToavit 
omnia  ;  the  seventh,  which  is  an  immaterial  issue,  and  the 
eighth  plea  of  the  defendant  Thomas,  which  avers  general 
performance  by  his  co-defendant.  The  evidence  produced 
by  the  plaintiffs  was  entirely  sufficient  to  maintain  the  affirm- 
ative, which  rested  upon  them.  They  produced  the  identi- 
cal bond  which  they  had  averred  in  the  declaration,  and  a 
titiiiscript  from  the  records  of  this  court,  which  exhibited 
that  Freas'  appeal  had  been  dismissed  for  default  of  prose- 
cution, as  the  declaration  alleged.  The  objections  inter- 
posed to  this  evidence  were  properly  overruled.  The  plain- 
tiffs were  entitled  to  maintain  the  issue  which  defendants 
had  joined  with  them  ;  the  substantial  insufficiency  of  the 
matters  involved  in  these  issues,  to  charge  the  defendants, 
was  matter  of  objection  at  another  stage  of  the  cause.  Oreat- 
Twuse  V.  Robinsoriy  3  Scam.  9.  Having  establislied  what  they 
had  alleged,  however  insufficient,  the  plaintiffs  were  entitled 
to  have  the  issues  of  fact  resolved  in  their  favor.  Safford 
V.  SteveiiSy  2  Wend.  158 ;  Hartey  v.  Wheeler ^  4  Jones,  162. 
The  remaining  question,  which  is  presented  by  the  assign- 
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ment  of  errors,  regards  the  assessment  of  the  plaintiffs' 
damages.  These  were  estimated  in  the  court  below  at  the 
amount  remaining  unpaid  of  the  judgment  appealed  from. 
It  is  argued  that  inasmuch  as  by  the  declaration  it  appears 
that  the  appeal  of  the  defendant  Freas  was  dismissed  and 
the  judgment  from  which  the  appeal  was  taken  was  never  in 
terms  affirmed  in  this  court,  the  defendants  are  in  no  event 
liable  for  more  than  nominal  damages. 

The  question  presented,  therefore,  is  whether  the  dismissal 
of  an  appeal  from  the  district  court  to  the  supreme  court  is 
under  the  Territorial  statute  (R.  S.,  ch.  LXX,  §  41)  equivalent 
in  its  effect  to  the  afiirmance  of  the  judgment.  An  affirma- 
tive  response  to  this  question  was  given  in  the  case  of  Hax 
V.  Leis^  1  Col.  187 ;  but  an  examination  of  the  report  will 
make  it  apparent  that  the  appeal  in  question  in  tliat  case 
had  been  dismissed  for  the  failure  of  appellant  to  give 
bond  within  the  time  limited  by  the  order  allowing  the 
appeal ;  the  effect  of  the  dismissal  for  that  cause  was  the 
question  there  presented,  and  in  so  far  as  that  question  dif- 
fers from  the  one  arising  upon  the  present  record,  the  re- 
marks of  the  learned  justice,  who  gave  the  opinion,  were 
entirely  extra-judicial,  and  neither  conclude  us  nor  excuse 
from  an  independent  examination  of  the  question. 

The  appellant,  on  executing  the  appeal  bond  and  procur- 
ing his  sureties  to  unite  therein  with  him,  must  be  presumed 
in  every  case  to  contemplate  a  compliance  with  the  statute, 
and  no  more;  except  for  the  requirement  of  the  statute,  it 
may  safely  be  assumed,  he  would  not  have  given  bond  at 
all.  The  true  question,  therefore,  is,  what  was  the  legisla- 
tive intent  in  this  requirement.  The  41st  section  of  the 
Practice  Act  (R.  S.  chap.  LXX),  after  allowing  the  appeal, 
provides  that  within  a  day  to  be  limited,  etc.,  the  appellant 
shall  give  bond  conditioned  ''for  the  payment  of  the  judg- 
ment, costs,  interest  and  damages  in  case  the  judgment 
shall  be  aflBrmed,  and  also  for  the  due  prosecution  of  the 
appeal."  The  arrangement  of  the  members  of  this  sentence 
and  the  phraseology  of  the  second  clause  are  worthy  of 
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remark.  Two  things  are  required  of  the  appellant  in  order 
to  save  the  bond  :  (1)  To  pay  the  judgment  in  case  it  shall 
be  affirmed.    (2)  To  make  due  prosecution  of  the  appeal. 

Looking  to  the  letter  erf  the  statute  alone,  it  seems  impossi- 
ble to  say  that  affirmation  of  the  j  uxigment  was  in  contempla- 
tion ofthe  legislature,  as  incidental  to  a  discontinuance  of 
the  appeal ;  for,  if  so,  why  sliould  the  second  condition  have 
been  added  ;  according  to  this  interpretation,  appellee  was 
pvotected  at  every  point  by^  the  first  condition  ;  and  the 
seeond  is  meaningless.  An  interpretation  which,  without 
any  imperative  necessity,  reduces  one  of  two  harmonious 
claufle*  of  the  statute  to  empty  verbiage,  ought  not  to  be 
adopted. 

Looking  beyond  the  statute,  all  the  analogies  of  the  law 
are  opposed  to  the  interpretation  for  which  the  defendants 
in  error  contend. 

The  appeal  is  merely  cumulative  to  the  common  law  pro- 
cess of  writ  of  error.  The  statute  which  gives  the  former, 
does  not  take  away  the  latter.  The  party  may  in  the  first 
iAStajme^  as  will  be  confessed,  adopt  either,  at  his  pleasure. 

The  appeal,  if  that  method  be  pursued,  performs  the 
office  of  the  writ  of  error,  has  the  same  effect,  and  is  gov- 
erned by  the  same  rule  in  every  respect,  save  in  the  single 
instanxse  that  an  appeal,  when  perfected,  stays  by  its  own 
force  the  execution  of  the  judgment,  while  upon  writ  of 
error,  supersedeas  is  awarded  only  upon  the  order  of  some 
justice  of  this  court.  And  so  it  was  under  the  Territorial 
law. 

Kow  if  the  dismissal  of  the  appeal  for  want  of  prosecu- 
tion operates  to  affirm  the  judgment,  and  so  preclude  the 
suuig  out  of  a  writ  of  error,  voluntary  discontinuance  of 
tlie  appeal  must  be  attended  by  the  same  consequences. 
And  if  the  voluntary  or  negligent  omission  to  prosecute  an 
appeal  has  the  effect  attributed  to  it,  it  will  follow  that  the 
abatement  of  the  first  writ  of  error,  where  the  party  adopts 
this  instead  of  the  statutory  remedy,  should  bar  any  second 
writ  of  error.    But  this  is  not  the  law.    Tidd's  Prac.  1164;. 
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Birch  V.  Tristej  8  East,  411 ;  Power  v.  Frick^  2  Grant's 
Cases,  306. 

Though  the  second  writ  of  error  will  not,  it  seems,  be 
made  a  sup<^rsedeas,  where  the  first  was  discontinued  for 
the  default  of  the  plaintiff  in  error. 

Where  the  statute  gives  an  appeal  from  the  judgment  of 
an  inferior  court,  not  as  a  process  of  review,  but  as  the 
means  of  affording  a  new  trial  in  the  superior  court,  it  must 
be  conced(.'d  that  the  dismiss^  of  the  appeal  has  the  effect 
to  render  the  judgment  unimpeachable,  for  there  is  no 
longer  any  process  afforded  by  which  the  same  questions 
and  matters  of  controversy  can  be  again  agitated  between 
the  same  parties,  or  the  errors  committed  upon  the  first 
trial  reviewed. 

But  in  every  other  instance,  it  is  believed,  unless  the  pres- 
ent case  be  also  an  exception,  the  discontinuance  of  legal 
p^oces^«,  for  default  of  the  party  instituting  it,  has  no  other 
effect  than  to  charge  him  with  costs,  and  perhaps  a  pecu- 
niary penalty  for  the  apparent  injustice  of  making  a  false 
and  groundless  plaint.  In  other  respects,  it  remits  him  to 
his  original  position. 

He  may  renew  his  action  in  any  court  having  jurisdiction 
and  in  the  same  form,  or  any  other  which  is  appropriate  to 
the  case.  It  was  never  heard  that  judgment  of  rwn  prossA 
law,  or  the  dismissal  of  a  bill  in  equity,  expressly  for  de- 
fault of  prosecution,  would  bar  another  suit  at  law,  or  a 
new  bill  in  equity  for  the  same  cause.  The  judgment  or 
decree  it  is  said  is  but  ''the  blowing  out  of  a  candle  which 
a  man  may  light  again  at  his  pleasure.*'  Preem.  on  Judg., 
§261;  1  Danl.  Ch.  Pr.  659. 

Now  can  any  controlling  reason  be  assigned  for  a  distinc- 
tion between  process  in  error,  and  other  legal  process  ?  Is 
not  the  injury  inflicted  by  an  unjust  judgment  as  grievous 
in  itself,  as  serious  in  its  consequences,  as  worthy  of  redress, 
as  another  form  of  injury  ?  Is  the  failure  to  prosecute  an 
appeal  so  mncli  more  deserving  of  censure  than  the  same 
default  in  respect  to  all  other  forms  of  litigation? 

These  questions  must  be  answered  in  the  negative.    It 
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may  be  said  that  by  the  judgment  below,  the  party  pre- 
vailing is  prima  facie  established  in  liis  title  to  that  which 
ifl  adjudged  to  him,  and  ought  not  to  be  delayed  in  having 
the  lawful  fruits  of  his  recovery  by  an  interminable  series 
of  appeals  and  writs  of  en'or,  successively  discontinued 
by  default  of  his  adversary.  But  the  allowance  of  process 
of  review  in  the  first  instance  implies  that  the  judgments 
even  of  superior  courts  are  not  abovt*  the  suspicion  of  error, 
and  if  after  the  first  appeal  or  writ  of  error,  supersedeas  be 
denied  (as  it  seems  is  the  rule),  the  inconvenience  to  the 
defendant  in  error  is  not  more  striking  than  in  other  cases. 
Moreover  in  the  case  of  appeals,  the  appellee  is  in  general 
indemnified  for  the  delay  which  he  has  sustained  by  the 
damages  which  the  law  «,ward3  upon  discontinuance. 

Upon  reason  and  analogy,  therefore,  the  discontinuance 
of  an  appeal  ought  not  to  be  treated  as  an  affirmation  of 
the  judgment. 

Considering  the  question  in  the  light  of  authority,  it  may 
be  admitted  on  the  threshold,  that  where  no  other  remedy 
for  error  in  the  judgment  of  an  inferior  court  is  provided, 
and  the  appeal  be  dismissed  for  any  cause,  the  effect  is  to 
put  the  judgment  beyond  question,  and  so  discontinuance 
of  the  appeal  is  equivalent  to  affirmance.  This  distinction 
disposes  of  JECarthv.  Lights  16  Cal.  326,  and  the  other  cases 
in  the  same  court  which  follow  that  case,  for  by  the  rules 
of  that  court,  in  force  long  before  the  discontinuance  which 
was  then  in  question,  no  second  appeal  is  entertained,  and 
as  appears  by  Haight  v.  Oay^  8  Cal.  300,  no  writ  of  error 
lies  there  in  these  cases  where  an  appeal  is  given.  The 
same  distinction  destroys  the  effect  of  McCouTieU  v.  Swailes^ 
2  Scam.  672 ;  Sampson  v.  PratheTy  5  Oreg.  86 ;  Bull  v. 
HammiUy  7  How.  (Miss.)  Ill,  and  other  cases  in  that  court. 
As  for  the  case  of  Caldwell  v.  Hawkins^  46  Mo.  263,  and 
the  other  cases  to  which  we  are  referred  from  the  reports  of 
the  same  court,  and  where,  upon  dismissal  of  appeals  for 
want  of  prosecution,  an  order  of  affirmation  has  been  made, 
tiiey  will  be  found  to  depend  upon  a  statute  expressly  em- 
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powering  and  parhape  reqaiiing  the  court,  on  dismissal  of 
an  appeal,  to  affirm  the  judgment,  unless  cause  be  shown  to 
the  contrary.    This  statute  is  referred  to  in  the  syllabus  of 
the  case  above  cited. 

The  case  of  Canyon  Road  Co.  v.  Lawrence^  3  Oreg.  -619, 
has  notliing  to  do  with  this  question.  Hauer  v.  The  T<mn 
of  PoUc^  6  Wis.  850,  decides  nothing  more  than  this:  that 
after  discontinuance  of  an  appeal  the  court  has  no  juris- 
diction to  annul  the  judgment  below ;  by  consequence,  if 
the  case  has  any  application  here,  there  is  no  jurisdictaon 
to  affirm. 

Young  v.  Mason^  8  Gilm.  56,  affords  an  argument  against 
the  efflwct  sought  to  be  attributed  to  the  condition  to  prose- 
cute witli-  effect.  The  bond  considered  in  that  case  con- 
tained a  condition  to  *'  prosecute  the  appeal  with  effect  and 
pay  wliatever  judgment  might  be  rendered  by  the  circuit 
court  upon  dismissal  of  the  appeal." 

The  circuit  couit,  instead  of  dismissing  the  appeal,  enter- 
tained it,  and  according  to  the  report,  affirmed  the  judgment 
of  tho  justice  and  gave  judgment  for  an  additional  sum  as 
damages.  In  the  action  on  the  appeal  bond,  the  issues 
were  found  for  the  plaintiff,  and  the  court  gave  judgment 
for  one  cent  damages.  On  error,  this  j  udgment  was  affirmed. 
"  The  obligors,"  said  Koerner,  J., "  had  stipulated  to  pay  a 
certain  amount  of  money  in  the  happening  of  a  certain 
event,  viz.,  the  dismissal  of  the  appeal.  The  record  shows 
that  event  did  not  liappen.  *  *  *  There  being  no  evi- 
dence that  the  mere  non-prosecution  of  the  appeal  by  the 
defendants  in  error  caused  any  damage,  the  court  correctly 
gave  but  nominal  damages." 

Tlie  condition  to  prosecute  the  appeal  with  effect  has  pre- 
cisely the  same  scope  with  the  condition  for  the  due  prose- 
cution of  tlie  appeal  on  the  bond  now  before  us.  Yet  the 
court,  in  that  case,  repudiate,  in  distinct  terms,  the  idea 
that  by  failure  to  prosecute  the  appeal  with  effect,  the  ap- 
pella^it  is  to  be  charged  with  other  damages  than  those 
wibieh  result  from  the  delay  incident  to  an  nnsuooessAd 
appeaL 
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The  remaining  cases,  so  far  as  they  have  been  brought  to 
our  notice,  which  countenance  the  petition  of  the  defendant 
in  error,  are  Harrison  v.  Bank  of  Kentucky^  3  J.  J.  Marsh. 
143;  SuOierland  v.  Phelps^  23  111.  91;  Karthou-t  v.  Owens, 
2  G.  &  J.  430;  Maryott  v.  Youny,  33  N.  J.  Law,  327; 
Sessions  v.  Pentard^  Hemp.  678 ;  with  some  others  in  the 
same  courts. 

These  cases  do  unquestionably  decide  that  the  condition 
to  prosecute  the  appeal  to  effect,  or  to  duly  prosecute  the 
appeal,  is  a  substantive  condition ;  and  that  for  a  failui-e 
therein,  the  appellant  and  his  sureties  are  chargeable  as  for 
a  breach  of  the  other  conditions. 

Opposed  to  these  are  the  cases  of  Forsyth  v.  McCormick, 

2  Oar.  L.  Rep.  472,  followed  in  Orr  v.  McBride,  3  Muipli. 
369;  Star  v.  Benedict^  19  Johns.  454  ;  Mdl^one  v.  McLane^ 

3  Ind.  532;  Ashley  v.  Brazil^  1  Pike,  144;  Watson  v. 
Husson^  1  Duer,  242;  DmmTnond,  v.  Hnsson^  14  N.  Y.  164. 
What  issaid  by  C.  J.  Tanky  in  the  United  States  v*  Pacheco, 
20  How.  261,  is  to  the  same  effect. 

In  this  discord  of  the  authorities,  we  feel  at  libert}^  to 
pursue  the  rule  which  appears  to  us  the  more  in  accoi-d 
with  reason. 

If  it  should  be  suggested  that,  the  question  being  in  trutii 
altogether  dependent  upon  statute,  we  are  concluded  by 
the  construction  given  to  the  same  statute  by  the  supreme 
court  of  Illinois,  from  whence  we  adopted  it,  it  is  suffi- 
cient to  say  that  we  ought  not  to  presume  a  legislative 
adoption  of  an  interpretation  which  is  palpably  wrong, 
harsh  and  oppressive.  Campbell,  J.,  in  Drennan  v.  The 
People,  10  Mich.  179  ;  Little  v.  Smith,  4  Scam.  302.  The 
case  of  Sterling  City  Mining  Co.  v.  Cock  et  al.,  2  Col.  25,  is 
very  analogous  to  the  present.  In  that  case,  the  supreme 
court  of  the  late  Territory  refused  to  be  bound  by  the 
opinion  of  the  supreme  court  of  Illinois  in  Churchill  v. 
Abraham^  22  111.  456,  construing  an  attachment  bond  given 
in  pursuance  of  a  statute  which  we  had  adopted  substan- 
tially^  and  I  believe,  in  respect  to  the  matter  there  in  ques- 
VoL.in— 49 
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tion,  literally  from  that  State.  This  court  has,  at  this  term, 
in  a  cause  arising  upon  the  same  bond,  approved  and 
followed  the  former  decision. 

To  conclude,  we  hold  that  the  dismissal  of  an  appeal  for 
want  of  prosecution  is  not  equivalent  to  an  affirmance  of 
the  judgment. 

The  plaintiffs'  declaration  must,  therefore,  be  construed 
as  assigning  for  breach  the  non-performance  of  the  condi- 
tion to  prosecute  the  appeal  with  effect,  but  the  breach  of 
this  condition  cannot  be  said  to  charge  the  surety  with 
the  amount  of  the  judgment  below,  for,  as  to  this,  he  has 
stipulated  to  be  answerable  only  in  the  single  event  that 
such  judgment  should  be  affirmed.  So  much  of  the  de- 
claration as  alleges  the  non-payment  of  the  judgment  is, 
therefore,  mere  surplusage.  And  inasmuch  as  the  plain- 
tiffs below  neither  averred  nor  proved  any  damage  occasioned 
by  the  breach  of  the  first  condition  of  the  bond,  they  were 
entitled  to  nominal  damages  only.  Young  v.  Mason,  3 
Gilm.  56.     Judgment  reversed  with  costs  and  cause  remanded. 

Reversed. 

Pbior  Conbtbuctiok  of  Borrowkd  Statutk:  AUhiton,  T.A  8.  F.B.  R,  Co.  v.  Fkxrmw, 
eColafiOfi. 

DisiriBSAL  OF  Writ  of  Error:  MoiUi  v.  Bithop,  8  Colo.  O07;  StanOfury  T.  Jrerr»6  Oola  »; 
MeMichMl  V.  Grove*,  14  C'olo.  542. 


Cook  v.  Hager. 

1.  A.  chattel  mortgage  to  be  valid  must  be  executed,  acknowledged  and  re- 

corded hi  conformity  to  tlie  statutes  (B.  S.,  p.  103;  Tjaws  1874,  p.  196).  A 
uon-re^ident,  whether  uatural  or  artificial,  is  not  within  the  terms  of  the 
statutes,  and  a  chattel  mortgage  executed  by  such  person  can  have  no 
validity. 

2.  A  foreign  corporation  does  not  become  a  domestic  corporation  by  comply- 

ing with  the  laws  of  this  State,  in  pursuance  of  which  a  foreign  corpora- 
tion  may  do  business  here  without  liability  attaching  to  the  offieers, 
agents  and  stockholders,  upon  the  contracts  of  the  company  made  before 
such  compliance. 

Appeal  from  District  Court  of  ArapaTwe  Oounty. 

This  was  an  action  of  replevin  brought  by  linger,  the 
app(*llee,  against  Cook,  sheriff,  to  recover  certain  chattels 
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claimed  by  Hager,  under  a  chattel  mortgage  from  the  Chey- 
eune,  Boulder  and  Denver  Telegiaph  Company,  a  foreign 
corporation.  Among  the  pleas  interposed  by  the  defend- 
ant below,  was  one  justifying  the  taking  of  tlie  propertj  as 
sheriff,  under  the  authority  of  a  writ  of  attachment  issued 
by  the  probate  court  of  Arapahoe  county,  in  the  case  of  H. 
O.  Donnell  v.  The  Cheyenne^  Boulder  and  Denver  Tele- 
graph Company.  On  the  trial  had  by  the  court,  on  the 
17th  day  of  October,  A.  D.  1876,  the  court  found  the  de- 
fendant guilty — and  that  the  property  mentioned  in  the 
declaration  was  the  property  of  the  plaintiff,  and  gave  judg- 
ment accordingly.  A  motion  for  a  new  trial  having  been 
interposed  and  overruled,  tlie  defendant  appealed. 

Mr.  John  W.  Blackburn,  for  appellant. 

Messrs.  Patterson  &  Campbell,  for  appellee. 

Thatcher,  C.  J.  Section  two  of  chapter  XIV,  concern- 
ing chattel  mortgages  (R.  S.,  p.  103),  provides  that  ''any 
mortgagor  of  personal  property  may  acknowledge  such 
mortgage  before  any  justice  of  the  peace,  in  the  justice's 
district  in  which  he  may  reside?'^  By  section  eight  of  an 
act  approved  February  13th,  1874  (Sess.  Laws  1874,  ]).  196), 
it  is  further  provided  that  any  mortgagor  of  personal  })rop- 
erty,  residing  in  any  township  in  which  is  located  the 
county  seat  of  any  county,  may  acknowledge  such  mort- 
gage before  any  justice  of  the  peace,  notary  public,  or 
county  clerk  of  the  county  in  which  he  may  reside.  The 
mortgage  in  question  was  acknowledged  in  the  county  of 
Arapahoe,  before  Charles  W4  Wright,  a  notary  public. 
The  parties  stipulate  in  their  agreed  statement  of  facts,  that 
the  Cheyenne,  Boulder  and  Denver  Telegraph  Company, 
the  mortgagor,  is  a  foreign  corporation,  but  that  it  had 
complied  with  all  the  requirements  of  the  laws  of  Colorado, 
which  enable  it  to  do  business  as  a  corporation  here,  and 
that  one  of  its  principal  places  of  business  is  in  Denver, 
Arapahoe  county.     By  comity   existing  between  nations 
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and  States,  independent  of  statute,  a  corporation  of  one 
juriBdiction  may  transact  business  in  anotker,  not  requiring 
official  corporate  action,  but  the  corporation  nevertiieieas 
dwells  in  the  State  of  its  creation. 

Can  it  be  said  that  this  foreign  corporation  resides  in  Arapa- 
hoe county  ?  The  law  of  the  Territory  creating  it  can  have 
no  direct  extra-territorial  force.  A  corporation  can  have  no 
existence  except  by  courtesy,  beyond  the  limits  of  the  sov- 
ereignty which  brings  it  into  life  and  endues  it  with  ita 
faculties.  It  is  a  subject  of  the  government  of  the  country 
creating  it,  where  it  must  dwell,  and  it  cannot  migrate)  to 
another  sovereignty.  Angell  &  Ames  on  Corp.,  §  103  eiseq.^ 
and  cases  there  cited ;  Black  stone  Mfg.  Go.  v.  InJwbitavis 
of  Blackstone^  13  Gray,  489.  In  the  last  case  Chief  Jus- 
tice Shaw  says :  '*  It  appears  to  us  that  the  law  of  domicile 
affords  a  very  good  analogy,  if  not  a  test,  in  making  the 
distinction  between  a  domestic  and  a  foreign  corporation. 
Every  man  must  have  some  domicile,  and  no  man  can  have 
more  than  one  domicile.  It  may  often  be  difficult  to  deter- 
mine, on  a  complicated  state  of  facts,  where  one's  domicile 
is  ;  yet  when  fixed,  it  determines,  to  a  great  extent,  his  civil 
and  social  rights  and  responsibUities.  If  there  were  no  dis- 
tinction between  a  domestic  and  foreign  corporation,  it 
would  be  equivalent  to  saying  that  a  body,  when  it  is  once 
invested  with  the  power  of  a  corporation  in  one  State,  has  an 
equal  standing  in  all  others ;  or  in  other  words,  it  has  no 
domicile  anywhere,  either  of  which  would  lead  to  extraor- 
dinary, not  to  say  absurd  consequences."  Again  he  saj's 
in  the  same  opinion  :  *'  In  any  other  State  than  that  of  its 
creation,  though  its  existence  may  be  recognized,  and  its 
rights  protected  to  a  limited  extent,  it  is  by  the  law  of 
conrtesy  adopted  and  acted  upon  as  the  law  of  nations 
amongst  civilized  communities."  Nor  does  this  doctrine  as 
we  view  it  militate  against  the  idea  that  a  corporation  may, 
under  certain  conceivable  exceptional  circumstances,  as 
where  the  source  of  its  life  and  power  is  distinctly'traceable 
to  two  Boveroignties  instead  of  one,  have  a  legal  existence 
in  both  sovereignties.    In  such  case  its  existence  may  be 
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co-extensive  with  the  sovereigritieawbioli  spoke  it  into  being. 
It  may  be  conceded,  ia  obediljntJti  to  tUe  general  dootriae  lie  re 
enunciated^  that  if  a  oonaolidatt^d  company  derives  its  cor- 
porate powers  from  the  legislatures  of  two  States,  a^  where 
several  i-ailroad  companies,  each  owning  a  line  in  contigaoaa 
territorial  jurisdictions,  and  each  having  been  duly  char- 
tered by  the  legislature  of  its  appropriate  jurisdiction,  such 
company  may  be  for  certain  purposes  treated  as  a  domestic 
corporation  of  each  State  from  which  it  derived  its  being. 
This  is  the  extent  to  which  the  State  v.  Iforthern  Ceutrol 
a.  W.  Co.y  18  Md.  193,  upon  which  the  appellee  largely 
relies,  goes. 

In  such  case  the  corporation  exists  in  both  States,  not  by 
the  law  of  courtesy,  but  by  virtue  of  a  cliarter  granted  by 
each  State.  The  legal  status  of  the  mortgagor  in  Colo- 
rado, in  the  case  before  us,  is  widely  variant  from  the 
case  supposed.  The  mortgagor,  it  is  agreed,  is  not  a 
domestic  corporation,  unless  a  foreign  corporation  be- 
comes a  domestic  one  by  complying  with  tlje  laws  of  tliis 
State  in  pursuance  of  which  a  foreign  corporation  may  do 
business  here  without  individual  liability  attaching  to  the 
officers,  agents  and  stockholders  upon  the  contracts  of  the 
company  made  before  such  compliance.  B,  S.  150,  Ajrt^III, 
§§  1,  2  and  3.  It  has  been  decided  in  England  that  a  for- 
eign railway  corporation  may  be  required  to  give  security 
for  costs  as  a  non-resident  plaintiff.  Kilkenny  U.  IF.  Co.  v, 
Fieldeih,  2  Eag.  Law  &  Eq.  R.  388  ;  Limerick  &  Waterford 
JR.  R.  Co.  V.  Frasei\  4  Bing.  394.  By  comity  a  foreign  cor- 
poration, without  conforming  to  the  statute  just  referred  to, 
may  carry  on  business  here,  but  a  penalty  in  such  case  may 
be  inflicted  upon  the  officers,  agents  and  stockholders.  This 
statute  has  nothing  to  do  with  the  sittAS  of  the  company. 

Its  residence,  so  far  as  residence  may  be  predicated  of  a 
corporation,  still  remained  within  the  territorial  jurisdiction 
of  the  law-making  power  to  which  it  owed  its  existence. 

The  statute  authorizing  chattel  mortgages  is  in  derogation 
of  the  common  law  and  mnst,  therefore,  be  strictly  con- 
Btrued.    Porter  v.  Dement^  85  111.  480. 
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A  mortgage  to  be  valid  mast  be  executed,  acknowledged 
and  recorded  in  conformity  to  th^  statute.  As  a  non-resi- 
dent person,  whether  natural  or  artificial,  is  not  within  its 
terms,  a  mortgage  executed  by  such  person  can  have  no 
validity. 

The  judgment  mast  be  reversed  and  cause  remanded  for 
further  proceedings  according  to  law. 

Ber>€r8ed. 


Thomas  et  al.  v.  Maokey. 

1.  In  a  bill  to  Fet  aside  a  oonveyanoe  of  land  upon  the  ground  of  fraud  upon 

creditors,  the  facts  upon  which  the  fraud  is  based  must  be  distinctly  and 
01>ecifically  averred. 

2.  A  voluntary  conveyance  from  husband   to  wife  is  not  per  m  fraudulent. 

The  statute  (R.  8.,§  20,  p.  840)  makes  the  question  of  fraud  wholly  one  of 
fact  and  not  of  law. 
8.  A  defendant  cannot  be  required  to  meet  and  overcome  evidence  not  re- 
upoDsive  to  the  pleadings. 

Error  from  District  Court  of  Boulder  County. 

Andrew  J.  Maokey,  the  defendant  in  error,  filed  his  bill 
of  complaint  against  Jerome  Thomas  and  his  wife  Sarah, 
the  plaintiffs  in  error,  to  set  aside  a  conveyance  of  lands 
given  to  Sarah  by  James  Decker,  on  the  ground  that  there 
was  no  consideration  moving  from  Sarah  to  Decker,  and 
that  the  conveyance  was  in  fraud  of  Mackey,  who  was  a 
judgment  creditor  of  Jerome  Thomas,  the  husband  of  Deck- 
er's grantee.  The  bill  alleges  that  Decker  was  indebted 
to  complainant  in  the  sum  of  $838,  on  two  promissory 
notes.  That  on  the  27th  day  of  February,  1869,  Thomas 
took  up  these  notes  and  gave  his  own  note  for  the  amount, 
together  with  Alpheus  Wright  as  surety,  payable  twelve 
months  after  date.  That  in  the  month  of  April,  1872,  the 
complainant  sued  and  obtained  judgment  against  Thomas 
and  Wright,  and  issued  execution  thereon,  which  was  re- 
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turned  nulla  bona.  That  on  the  27th  of  February,  1869,  at 
the  date  of  the  making  of  the  note,  Decker  gave  a  bond  to 
Sarah  P.  Thomas  to  convey  to  her  the  lands  in  controversy, 
and  did,  on  the  11th  day  of  December,  1871,  make  the  con- 
veyance. The  bill  charges  "that  the  consideration  money 
paid  therefor  was  the  money  of  the  said  Jerome  Thomas, 
and  that  the  same,  nor  any  part  thereof,  was  the  money  of 
the  said  Sarah  P.  Thomas  ;  and  that  part  of  the  considera- 
tion thereof  was  the  two  notes  above  described  made  by  the 
said  James  H.  Decker,  to  complainant,  and  that  the  same 
were  delivered  up  to  the  said  James  H.  Decker  upon  the 
execution  of  the  aforesaid  deed  by  him  and  his  wife  to  said 
Sarah  P.  Thomas."  Also,  *Uhat  the  equitable  title  to  said 
land  is  in  the  said  Jerome  Thomas,  and  that  the  said  deed 
so  made  by  the  said  James  H.  Decker  and  wife,  to  the  said 
Sarah  P.  Thomas,  was  entirely  without  any  consideration 
from  her  to  said  Decker,  and  was  in  fraud  of  the  rights  of 
your  orator,  and  was  so  designed  and  intended  to  be  by 
said  Thomas  and  wife  at  the  time  of  the  execution  thereof." 
The  prayer  was  that  the  legal  title  be  decreed  to  be  in 
Jerome  Thomas,  and  that  the  land  be  applied  to  the  satis- 
faction of  the  judgment,  etc.  A  demurrer  to  the  bill  was 
overruled.  The  cause  was  heard  on  the  bill,  answer,  repli- 
cation and  master's  report  of  the  proofs,  and  a  decree  ren- 
dered in  favor  of  the  complainant  in  accordance  with  the 
prayer  of  the  bill.  To  reverse  this  decree  the  plaintiffs  in 
error  sue  out  this  writ. 

Mr.  J.  M.  North,  for  plaintiff  in  error. 

Messrs.  Browne  &  Putnam,  for  defendant  in  error. 

Thatcher,  C.  J.  The  charge  in  the  bill  that  the  convey- 
ance made  to  Sarah  P.  Thomas  was  without  consideration, 
and  was  in  fraud  of  the  rights  of  Andrew  J.  Mackey,  and 
was  so  designed  and  intended  to  be,  and  other  charges  of  a 
like  general  character,  are  not  sufficient  to  sustain  the  de- 
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cree.  The  facts  upon  which  the  charge  of  fraud  is  predica- 
ted cannot  be  left  to  inference,  but  must  be  distinctly  and 
specifically  averred.  Bryan  v.  Sprulll^  4  Jones'  Eq.  (N.  C.) 
37;  Blimp  on  Fraudulent  Conveyances,  524;  Small  v. 
Boudinot,  1  Stockt.  (N.  J.)  391 ;  IfYaser  v.  ffext,  2  Strobh. 
Eq.  R.  255  ;  ISTewell  et  al  v.  Bureau  Co.,  37  lU.  263 ;  Kline 
V.  Horine,  47  id.  430. 

The  demurrer  to  the  bill  should  have  been  allowed. 

A  voluntary  conveyance  from  husband  to  wife  is  not  per 
se  fraudulent.  In  obedience  to  the  dictates  of  humanity 
and  the  voice  of  reason,  the  husband  may,  and  ought,  in 
prosperous  times,  if  it  can  be  done  without  imperiling  his 
creditors,  to  put  his  wife  beyond  the  reach  of  want,  when 
old  age  shall  overtake  her,  and  when  he,  perchance,  througli 
some  misfortune  in  business,  may  have  lost  all  his  prop- 
erty. But  as  this  right,  which  the  law  recognizes  under 
the  circumstances  mentioned,  has  so  freqiientl}'^  been  used 
as  a  mere  covej  for  fraud,  courts  scrutinize  such  transac- 
tions very  closely.  It  is  urged  that  as  it  is  clearly  averred 
in  the  bill  that  the  conveyance  made  at  the  instance  of 
Thomas,  to  his  wife,  was  made  without  any  consideration 
moving  from  her,  and  '*that  the  consideration  money  paid 
therefor  was  the  money  of  the  said  Jerome  Thomas,"  the 
law  raises  a  presumption  of  fraud  as  to  existing  creditors, 
which  cast  the  burden  of  proving  solvency  upon  the  de- 
fendant. But  for  our  statute,  which  makes  the  question  of 
fraud  wholly  one  of  fact,  and  not  of  presumption,  there 
might  be  some  force  in  the  position.  Section  20,  R.  S.,  page 
340,  enacts  "  the  question  of  fraudulent  intent,  in  all  cases 
arising  under  the  provisions  of  this  title,  shall  be  deemed  a 
question  of  fact  and  not  of  law ;  nor  shall  any  conveyance 
or  charge  be  adjudged  fraudulent  against  creditors  or  pur- 
chasers, solely  on  the  ground  that  it  was  not  founded  on  a 
valuable  consideration." 

Construing  a  section  of  a  statute  whose  provisions  in  this 
respect  are  the  same  as  ours,  the  court  of  appeals  of  New 
York  say:  '* Although  the  conveyance  from  the  husband 
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was  voluntary  it  was  not  for  that  reason  necessarily  or  pre- 
smJiptively  fraudulent  as  against  his  creditors.  This  I  un- 
derstand to  be  the  necessary  inference  from  the  statute  which 
declares  that '  no  conveyance  or  charge  shall  be  adjudged 
fraudulent  as  against  creditors  or  purchasers  solely  on  tlie 
ground  that  it  was  not  founded  on  a  valuable  considera- 
tion.* It  is  a  circumstanre  bearing  upon  the  question  of 
fraud,  and  in  connection  with  other  circumstances  may  es- 
tablish it." 

In  the  case  before  us  much  of  the  evidence  is  not  respon- 
sive to  the  issues.  Although  the  bill  fails  to  aver  directly 
that  Thomas  was  insolvent,  or  to  state  facts  from  which 
either  his  iasolveucy,  or  that  he  was  in  an  embarrassed 
condition  financially  at  the  time  the  bond  for  a  deed  was 
executed  to  his  wife,  is  necessarily  made  to  appear  {^Montz 
V.  Hoffman  et  al,  85  111.  568;  Harris  v.  Taylor,  15  Cat  348), 
the  evidence  proves  his  insolvency,  not  only  at  that  time 
but  continuously  thereafter,  until  judgment  was  obtained 
against  him  and  Wright.  The  averment  that  neitlier 
Thomas  nor  Wright  had  any  property  out  of  which  said 
judgment  could  be  collected,  and  that  neither  of  them  had 
such  property  since  the  date  of  such  judgment,  is  not  in- 
consistent with  the  solvency  of  Thomas,  at  the  time  the 
bond  for  a  deed  was  made  to  his  wife.  The  deci-ee  of  the 
court  was  pronounced  secundum  probata,  but  not  secun- 
dum allegata.  In  this  there  was  error.  The  defendant 
cannot  be  required  to  meet  and  overcome  evidence  not  re- 
sponsive to  the  pleadings.  Had  the  necessary  averments 
been  made  in  the  bill,  we  would  not,  with  the  evidence 
taken,  interfere  with  the  decree. 

The  decree  is  reversed  and  the  cause  remanded  with 
directions  to  the  court  below  to  allow  complainant  to  tilei 
an  amended  .bill  without  prejudice  to  the  testimony  already 
taken.  Beveraed. 

Mr.  Jusdee  Wblls  did  not  concur. 

EviSBKca  NOT  Bj»i»ONajvB  to  Plkadinqs  need  not  be  met  and  orercoine  liy  the  defend- 
fiBt  {Emerg  v.  Yktunt,  7  Colo.  IM);  but  tf  M  fltiA  by  and  allowa  the  defendant  to  prove  a  case 
he  ban  not  pleaded,  wUbout  obj(K;Uon,  ])hdiitiff  may  take  a  judgment  upon  amendment  oX  the 
tleadinf »  BibbM  v.  ifatt,  le  Colo,  ifift  .        .„,  .      ,;,  *     *      ^ 

Fraud  bhould  bk  Hpfa -tally  Avbrmkd  In  a  bill  to  set  aside  a  conveyance  for  iraud 
against  creditors:  BurdsaU\.  fFap^onvr.  4  Colo.  269, 200, 
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Chbist  v.  The  People. 

1.  A  petition  for  cliange  of  venue,  and  the  affidaTits  in  snpport  thereof,  mast 

set  forth  the  facts  apon  which  the  petitioner's  feftrs  that  he  will  not  re- 
ceive a  fair  trial  are  founded. 

2.  Where  a  matter  of  law  merelj  (as  the  ar*g^ument  of  a  motion  for  change  of 

venue  or  for  a  new  trial)  is  being  agitated  before  the  court  it  is  not  neces- 
sary that  the  prisoner  be  present. 

8.  In  case  of  larceny  of  cattle  the  inspection  of  the  hides  by  the  juiy,  the 
brand  not  being  in  question,  is  immaterial. 

4.  Where  secondary  evidence  is  admitted  at  the  trial  without  objection  and 

exceptions  duly  reserved  it  cannot  be  considered  in  this  court. 

5.  Where,  by  tlie  record,  the  verdict  appears  formal,  but  by  the  bill  of  excep- 

tions, informal,  this  court  will  presume  that  the  verdict  was  put  in  proper 
form  before  the  discharge  of  the  jury. 

6.  Where  newly-discovered  evidence  goes  only  to  impeach  the  credit  or  char- 

acter of  a  witness  it  is  not  sufficient  ground  for  a  new  trial. 

Error  to  District  Court  of  El  Paso  County. 

George  H.  Christ  was  indicted  at  the  February  term, 
18T7,  of  the  El  Paso  district  court,  for  the  larceny  of  certain 
cattle  of  the  property  of  Bell  &  Thornton  ;  was  tried  at  the 
same  term  and  convicted.  A  motion  for  a  new  trial  was 
overruled,  and  judgment  was  entered  on  the  verdict  The 
errors  assigned  are  discussed  in  the  opinion,  which  renders 
further  statement  unnecessary. 

Messrs.  Browne  &  Putnam,  for  plaintiff  in  error. 

A.  J.  Sampson,  Attorney-General,  for  the  defendants  in 
error. 

Elbert,  J.  We  will  consider  the  assignment  of  errors  in 
the  order  in  which  they  are  presented. 

1.  Waiving  any  consideration  of  the  question  that  the 
petition  for  a  change  of  venue  and  the  affidavits  in  sup- 
port of  it  are  not  properly  before  us,  not  having  been 
preserved  in  the  bill  of  exceptions  they  were  clearly  in- 
sufficient under  the  statute.    The  defendant  in  his  petition 
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failed  to  set  forth  the  fact  or  facta  upon  which  his  fears  tliat 
lie  would  not  receive  a  fair  trial  were  founded.  This  is 
necessary  under  the  statute.  The  naked  statement,  that 
the  inhabitants  of  the  county  wherein  the  trial  was  had 
were  prejudiced  against  him,  was  not  sufficient.  He 
should  have  set  forth  the  grounds  upon  which  his  belief 
of  prejudice  was  based.  The  three  affidavits  in  support  of 
the  petition  were  insufficient  under  the  law  for  the  same 
reason. 

2.  The  fact  that  the  defendant  was  not  present  in  court, 
except  by  attorney,  upon  the  argument  and  overruling  of 
the  motion  for  a  change  of  venue  is  not  ground  for  reversal. 
Mr.  Bishop  states  the  rule  to  be,  that  where  a  mere  matter 
of  law  is  to  be  agitated  before  the  court,  there  is  no  reason 
why  it  should  not  be  done  by  counsel  in  the  absence  of  the 
prisoner.  Bishop's  Grim.  Pro.,  §  277.  To  this  rule  we  can 
see  no  valid  objection,  either  in  reason  or  pi-actioe.  The 
objection  taken  in  the  twelfth  ass^nment,  that  the  prisoner 
was  not  present  in  court  in  person  when  the  motion  for  a 
new  trial  was  determined,  comes  within  the  same  rule,  and 
cannot  be  sustained. 

8.  We  can  see  no  object  in  allowing  the  hides  sworn  to 
by  the  witnesses  Charles  and  Sarah  Smith  to  be  inspected 
by  the  jury.  The  brand  on  them  was  not  in  dispute.  Tlie 
question  whether  the  hides  were  those  of  the  cattle  stolen 
was  the  real  point  in  controversy. 

Upon  this  question  the  inspection  could  have  thrown  no 
light,  and  the  defendant  would  have  gained  nothing  thereby. 

4.  The  evidence  respecting  the  brand  of  Bell  &  Thornton, 
the  alleged  owners  of  the  stolen  cattle,  was  admitted  with- 
out objection  or  exception  by  the  defense,  and  cannot  he 
considered  here.  If  objection  had  been  made  at  the  trial, 
the  prosecution  might  have  supplied  evidence  that  the 
brand  had  been  duly  recorded  according  to  law. 

6.  We  And  no  error  in  the  instruction  given  by  the  court 
and  set  forth  in  the  fifth  assignment.  It  correctly  pro- 
nounced the  law.    The  instruction  asked  for  bythe  de- 
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fendant  and  refused  by  the  court,  set  forth  in  the  sixth 
assignment,  had  already  been  substantially  given  in  a 
previous  instruction,  and  it  was  not  error  bo  refuse  to 
repeat  it. 

6.  There  was  sufficient  evidence  respecting  the  venue  to 
warrant  the  jury  in  finding  it  proven  as  charged  in  the 
indictment.  Clark  testified  that  he  followed  tlie  trail  of  the 
cattle  from  El  Paso  county  to  the  house  of  the  prisoner, 
and  also  that  the  prisoner  admitted  having  taken  the  cattle 
from  that  county. 

7.  By  the  record  proper,  the  verdict  of  the  jury  appears 
formal  and  sufficient.  By  the  bill  of  excentions  it  appears 
to  have  been  informal,  as  rendered  by  the  jury.  The  court 
had  full  power  to  put  the  verdict  in  form,  and  the  presumjv 
tion  is  that  it  did  so  prior  to  the  discharge  of  the  jury. 
There  is  nothing  in  the  record  to  show  the  contrary. 

The  mere  recitals  in  the  defendant's  motion  to  correct  the 
record  made  after  judgment  rendered,  cannot  be  accepted 
as  showing  that  such  was  the  fact. 

8.  The  only  question  presented  by  the  motion  for  a  new 
trial,  necessary  to  consider,  is  the  matter  of  newly-dis- 
covei*ed  evidence.  This  evidence  oould  have  no  other 
tendency  than  to  discredit  the  witness  Clark,  and  it  is  a 
well-setted  rule  that  newly- discovered  evidence  going  only 
to  impeach  the  credit  or  character  of  a  witness  is  not  suffi- 
cient ground  for  a  new  trial.  Hilliard  on  New  Trials,  605, 
and  cases  cited. 

The  exceptions  to  this  rule  are  rare,  and  we  have  been 
unable  to  find  any  authority  or  reason  for  taking  this  case 
without  the  rule.  Respecting  the  term  of  court,  counsel 
appeared  to  have  been  misled.  The  taial  was  had  at  a  term 
of  court  fixed  by  a  law  of  the  late  State  legislature,  and 
as  yet  unpublished. 

These  are  the  only  assignments  that  it  is  thought  &eoe8- 
sary  to  consider. 

Finding  no  error  in  the  record,  the  judgment  of  the  court 
below  must  be  affirmed.  AffirmcrL 

Pktition  for  CnANOK  OK  Vkkpr,  And  affldavitn  In  support  of  H.  mmt  set  forth  the  fncto 
upon  wUlcli  petitioner  relies:  Jiuu/tta  v.  l*copU-,  r>  Colo.  461;  Thomas  V.  l^pU,  H  Colo.  2S& 


Digitized  by 


Google 


1877.]  Greathouse  et  aL  v.  Jameson.  997 


Gbeathouse  et  al.  v.  Jameson. 

1.  The  aatliority  of  the  supreme  court,  under  the  Constitution,  to  Issue  writs  of 

mandamas,  carries  Mrith  it  the  power  to  adjudicate  such  questioiiB  as  inay 
he  brought  before  it  in  aay  proceeding  for  a  mandamua,  without  further 
legislation. 

2.  The  determination  by  a  probate  court  of  tlie  issue  involved  in  the  matter  of 

the  probate  of  a  codicil  to  a  will  is  witliin  the  meaning  of  section  2  of  the 
Laws  of  1872  (p.  105),  and  an  appeal  will  lie  therefrom  to  the  didtrict 
court. 

PeUtion  for  Toandamus  to    County  Court  of  Jefferson 

County. 

The  petitioners,  Greathouse  et  al.,  were  legatees  in  tlie  last 
will  and  testament  of  Warren  N.  Hoy  t ;  the  testator  execu- 
ted a  codicil  revoking  the  will.  The  petitioners  were  cited 
by  Jameson,  judge  of  the  county  court  of  Jefferson  county, 
to  appear  and  show  cause  why  the  codicil  should  not  be 
admitted  to  probate.  Upon  their  appearance,  and  a  heal- 
ing being  had,  the  court  admitted  the  codicil  to  probate. 
From  this  determination  of  the  court  the  petitioners  prayed 
an  appeal  to  the  district  court  of  Jefferson  county,  tht^ 
appeal  was  denied,  and  thereupon  the  petitioners  apply  to 
this  court  for  a  writ  of  mandamus  to  compel  the  county 
court  to  grant  an  appeal,  to  fix  the  amount  of  the  bond,  etc. 
The  respondent  demurred. 

Messrs.  Patterson  &  Campbell,  for  petitioners. 

Per  Curiam.  As  authority  is  conferred  upon  this  court 
by  the  Constitution  of  the  State  to  issue  writs  of  mandamus, 
and  to  hear  and  determine  the  same,  it  necessarily  carries 
with  it  the  power  to  adjudicate  such  questions  as  may  be 
brought  before  it  in  any  proceeding  for  a  mandamus,  with- 
out additional  legislation. 

In  our  opinion,  section  2  of  an  act  "  concerning  probate 
courts,'*  Session  Laws,  1872,  p.  106,  gives  the  right  of  appeal 
from  the  probate  (now  county)  court  to  the  district  court  of 
Jefferson  county.     The  special  act  applicable  to  Jefferson 
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county  alone  (Session  Laws,  1872,  p.  107),  does  not  assume 
to  regulate  the  manner  of  taking  appeals,  or  to  determine 
the  courts  to  which  appeals  shall  lie  from  that  court.  It  is 
only  where  a  special  and  a  general  act  are  in  conflict,  that 
the  special  act  governs.  In  the  silence  of  the  special  act 
upon  the  subject  of  appeals,  the  general  act  authorizing 
appeals  from  the  final  judgment  or  decision  of  any  probate 
court  must  be  held  to  control. 

The  determination  by  the  probate  court  of  the  issue  in- 
volved in  the  matter  of  the  probate  of  the  codicil  is  within 
the  meaning  of  section  2  of  the  general  act ;  a  judgment  or 
decision  from  which  an  appeal  will  lie.  The  demurrer  to 
the  relator's  petition  must  be  overruled. 

Demurrer  overruled. 


Wasson  v.  Dyer. 

When  aU  the  errors  assigned  are  based  upon  matter  in  the  bill  of  exceptions 
and  exceptions  have  not  been  duly  reserved,  there  can  be  no  ground  for 
disturbing  the  judgment. 

Appeal  from  District  Court  of  Rio  Orande  County. 

Messrs.  Wakely  &  Winspear,  and  Messrs.  Pattebsok 
&  Campbell,  for  appellant. 

Mr.  C.  S.  Thomas,  and  Mr.  John  G.  Taylor,  for  appelle:^. 

Thatcher,  C.  J.  No  exception  was  reserved  to  the 
admission  or  rejection  of  testimony  or  to  the  instruction  of 
the  court.  Nor  was  any  exception  t^ken  to  the  decision  of 
the  court  in  overruling  the  motion  for  a  new  trial.  Even 
had  such  exception  been  taken,  this  court  would  not  exam- 
ine the  evidence  for  the  purpose  of  determining  whether  it 
sustains  the  verdict,  as  the  record  does  not  purport  to  con- 
tain all  the  evidence.    As  not  one  of  the  specifications  o£ 
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error  rests  upon  aa  exception  duly  reserved,  and  as  every 
error  assigned  is  based  npon  matters  in  the  bill  of  excep- 
tions, it  is  obvious  that  there  is  no  ground  for  disturbing  the 
j  udgment.    The  j  ugment  must  be  affirmed. 

Affirmed. 

BZCSPTION8  MtTBT  BE  RssEBVSD  to  odmi&iton  OF  rejection  of  tefltimony,  or  tbe  octfoti  of 
uecourt  in  that  respect  cannot  be  reviewed  o«  appeal:  Pfpa  v.  SmUh,  4  Colo.  566;  PMav, 

^O0pl€t  V  OolOw  344> 


Tayloe??.  Randall. 

L  UiileBB  exception  to  the  charge  of  the  court  be  seiwoDably  taken  error  can- 
not  be  based  upon  it.  After  the  delivery  of  a  sealed  verdict,  or  tiie  an- 
noanoement  of  an  oral  verdict,  it  is  too  late  to  except  to  tiie  charge. 

2,  The  proper  practice  requires  that  the  exception  be  taken  at  the  time  the 
instruction  Is  given  and  before  the  retirement  of  the  jury  to  consider  of 
their  verdict. 

8.  This  court  is  not  at  liberty  to  reverse  a  judgment  upon  the  overruling  of  a 
motion  for  a  new  trial,  where  exceptions  have  not  been  properly  reserved 
daring  the  trial,  unless  the  verdict  is  unsupported  by  evidence. 

Error  to  District  Court  of  ParJc  County. 
The  case  is  stated  in  the  opinion. 
Mr.  Obbis  Blake,  for  plaintiff  in  error. 
Messrs.  France  &  Rogers,  forde  fendant  in  error. 

Thatcher,  C.  J.  This  suit  was  commenced  by  the  de* 
fendant  in  error  against  the  plaintiff  in  error,  before  a  jus- 
tice of  the  peace,  on  an  account  for  goods  sold  and  delivered. 
The  trial  resulted  in  a  judgment  for  the  plaintiff  from  which 
an  appeal  was  taken  by  the  defendant  to  the  district  court, 
where  a  trial  de  novo  was  had  with  the  same  result  as  before 
the  justice  of  the  peace. 

The  first,  second  and  third  assignments  of  error  upon  the 
record  relate  to  the  instructions  of  the  court,  and  may  be 
properly  considered  together.  Unless  an  exception  to  the 
charge  of  the  court  be  seasonably  taken,  error  cannot  be 
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predicated  upon  it.  The  record  shows  that  the  defendant 
in  the  court  below,  "  at  the  announcement  by  the  jury  of 
their  verdict,  and  upon  the  discharge  of  the  jury, "  excepted 
to  the  instructions  of  the  court,  and  each  and  every  of  them. 
This  language  is  somewhat  ambiguous.  The  announcement 
of  the  verdict  and  the  discharge  of  the  jury  could  not  have 
been  simultaneous  acts.  One  must  have  preceded  the  other. 
As  a  bill  of  exceptions  must  be  construed  most  strongly 
against  the  party  who  prepared  it,  we  must  interpret  this 
language  to  import  that  the  exception  was  only  taken  "  upon 
the  discharge  of  the  jury."  Can  the  defendant  avail  him. 
self  of  the  benefit  of  this  exception  i  Is  it  properly  any 
part  ot  the  record  ?  These  are  pertinent  inquiries.  To  enti- 
tle a  party  to  an  exception  to  an  erroneous  charge,  it  should 
be  taken  at  the  time  the  error  complained  of  is  committed. 
The  court,  before  it  is  too  late  to  rectify  the  supposed  error, 
must  be  apprised  of  its  alleged  existence.  If  the  party 
aggrieved  silently  acquiesces  in  the  instructions  given,  until 
the  time  has  passed  within  which  it  is  possible  for  the  court 
to  recede  from  its  position,  if  it  chooses  to  do  so,  he  is  pre 
eluded  thereafter  from  taking  an  exception.  If  the  excep- 
tion be  allowed,  it  becomes  a  needless  incumbrance  ol  the 
record. 

The  authorities  are  agreed  that  after  the  delivery  of  a 
sealed  verdict  or  the  announcement  of  an  oral  verdict  in 
open  court,  it  is  too  late  to  except  to  the  charge.  Jones  et  aL 
V.  Insurance  Co.  of  North  America^  1  Binn.  (Penn.)  38 ; 
Bratton  v.  Miiohell,*d  Penn.  St.  44 ;  Morris  v.  Bitckly^  8  S. 
&  R.  211 ;  Jozies  v.  Van  Patten.  3  Ind.  107 ;  Madenhou^ch 
V.  Sharer^  2  W.  Va.  285 ;  Lanuse  v.  Barker^  10  Johns.  321; 
Doyle  y.  Stevens,  4  Mich.  87 ;  State  v.  Clark,  37  Vt.  471  ; 
LeigJi  v.  Hodges,  3  Scam.  17 ;  Hill  v.  Wa/rd,  2  Gill,  293 ; 
TAfe  and  Fire  Insurance  Co,  v.  The  Mechanics'  Fire  Ins. 
Co,,  7  Wend.  35. 

The  doctrine  of  the  last  four  cases  just  cited,  which  we 
conceive  is  the  better  practice,  requires  the  exception  to  be 
taken  at  the  time  the  instructions  are  given,  and  before  the 
retirement  of  the  jury  to  consider  of  their  verdict.     But  the 
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exception  under  consideration  was  not  taken  even  in  pur- 
suance of  the  more  liberal  practice.     It  came  too  late. 

Had  the  exception  been  taken  in  time,  it  would  afford  no 
ground  for  a  reversal  of  the  judgment.  The  instructions 
could  not  have  misled  the  jury  in  any  event  to  the  prejudice 
of  the  defendant. 

The  only  other  question  raised  by  the  remaining  aasign- 
ment  goes  to  the  ruling  of  the  court  in  denying  the  motion 
for  a  new  trial.  As  no  exception  was  duly  reserved  during 
the  progress  of  the  trial,  we  are  not  at. liberty  to  reverse  the 
judgment  unless  the  verdict  is  unsupported  by  evidence. 
The  bona  fides  of  the  sale  by  Jaiies  to  Randall  was  sought 
to  be  impeached.  The  actual  delivery  and  continued  pos- 
session of  the  property  sold  were  also  drawn  in  question. 
As  no  written  pleadings  were  requii'ed,  the  court  below  al- 
lowed the  same  latitude  to  the  defendant  in  the  introduction 
of  testimony  as  if  every  plea  that  might  have  been  pleaded 
had  been  interposed.  The  evidence  is  set  out  in  extenso  in 
the  record.  It  was  the  province  of  the  jury  that  tried  the 
cause,  as  the  evidence  was  so  contradictory  as  to  be  impos- 
sible of  reconciliation,  to  determine  to  whom  cnsdit  should 
be  given.  They  are  the  proper  judges  of  the  weight  of  evi- 
dence and  the  credibility  of  witnesses.  Sitting  as  an  appel- 
late court  we  must  assume  the  truth  to  be  with  the  evidence 
that  upholds,  and  not  with  that  which  assails  the  verdict, 
■unless  the  weight  of  evidence  very  strongly  preponderates 
against  it.  It  is  not  enough  tliat  had  the  verdict  been  differ- 
ent upon  the  same  evidence,  this  court  would  not  have  dis- 
turbed it  This  case  has  twice  been  submitted  to  a  jury 
with  the  same  result  at  each  trial.  As  in  our  view  there  is 
sufficient  evidence  to  sustain  the  verdict,  and  as  we  discover 
no  materia]  error  in  the  record,  the  judgment  of  the  court 
below  wUl  be  aflBrmed. 


Affirmed. 

ss>:s  iH  FOR  JuHY.and  on  appellate  court  will  r 
iiported  by  the  evidence:  Man»a9  Ate.  9ih  ^ 

7,  :Ky. 

Vol.  ni-51 


Chedibilitv  of  WiTxr»s>:s  ih  for  JnnY.and  an  appellate  court  will  not  Interfere  except 

3taen  tb«  verdict  iii  not  sapported  by  the  evidence:  i:an«a«  fae.  MihOo.y.  fFard,  i  Goto.  W; 
arkrr  v.  /fowlet/,  4  <'ola.  :r:7,  :Ky. 
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Huston  t).  Plato. 

1.  Where  a  plaint!  AT  adopts  the  ancient  form  of  declaring  upon  a  tAxrrajiii- 

zandx)  vendidit,  alleging  a  scienter ,  he  may  recover  upon  the  express  con- 
tract, or  for  the  deceit  if  the  scienter  he  proved.  Such  a  declaration  has  a 
two-fold  aspect. 

2.  The  admission  of  oral  evidence  of  a  warranty  not  so  comprehensive  as  the 

written  warrauty  could  not  prejudice  the  warrantor  in  an  action  against 
him,  and  is  not  a  ground  of  reversal. 

8.  If  an  animal  has  at  the  time  of  sale  patent  defects  apparent  upon  casoal 
inspection,  or  any  defect  known  to  the  buyer,  such  defect  would  not 
usually  be  covered  by  a  general  warranty. 

4.  A   mare  afflicted   with   navicular  diseane  is   unsound,  and  although   the 

vendee  at  the  time  of  the  sale  knew  of  her  lameness,  yet  the  true  cause 
not  being  apparent,  Jield,  a  breach  of  general  warranty. 

5.  The  measure  of  damages  for  a  breach  of  warranty  in  tlie  sale  of  a   chattel 

is  the  same  whether  the  action  sound  in  toi't^  or  in  contract,  and  should 
be  governed  by  the  ordinary  rule. 

6.  When  the  vendee  of  an  animal,  after  discovering  its  unsoundness,  tenders 

it  back  to  the  vendor,  who  declines  to  accept  it,  the  vendee  may  recover 
the  expense  of  keeping  over  such  reasonable  time  as  will  be  necessary  to 
make  a  fair  sale. 

7.  On  a  trial  to  the  court,  it  must  be  presumed  that  the  court,  in  the  determi- 

nation of  the  facts,  rightly  applied  the  law  governing  the  case. 

8.  When  the  plaintiff  holds  the  affirmative  of  any  one  of  several  issues,  he  is 

entitled  to  begin  and  reply. 

9.  The  refusal  of  the  court  to  permit  the  defendant  to  interfere  with  the  usual 

course  of  a  trial,  by  breaking  in  upon  tlie  plaintiff's  case,  and  interposing 
a  defense  before  the  plaintiff  has  rested,  is  not  assignable  for  error. 

10.  The  question  as  to  whether  an  alteration  of  an  instrument,  offered  in  evi- 
dence, had  been  made,  as  well  as  the  time  when,  and  for  what  purpofie,  is 
ordinarily  a  question  for  the  jury.  When  the  trial  is  by  the  court,  with- 
out a  jury,  the  alteration  and  its  materiality  is  for  the  court. 

Error  to  Probate  Court  of  Arapahoe  Gourdy, 

On  the  9th  day  of  August,  1873,  the  defendant  in  error, 
John  B.  Plato,  bought  of  Eli  Huston,  plaintiff  in  error,  and 
his  son,  who  were  doing  business  as  E.  Huston  &  Co.,  a 
certain  mare,  with  the  following  warranty  : 
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"  Denver,  ATig.  9,  1878- 
"  John  B.  PlaiOy  Esq.: 

"  Bought  of  E.  Huston  &  Co.,  one  dark  bay  mare,  black 
mane,  tail  and  legs,  five  years  old,  for  the  sum  of  one  hun- 
dred and  fifty  dollars,  ($150)  which  said  mare  I  warrant  to 
be  kind,  true  and  sound  in  every  particular. 

^'E.  Huston  &  Co." 

The  mare  proved  to  be  worthless,  being  afflicted  with  an 
inearable  disease  ;  and  Plato  ceased  to  use  her  entirely 
after  November  22d;  less  than  four  months  after  he  had 
purchased  her.  He  also  tendered  the  mare  to  Huston,  after 
having  become  satisfied  of  her  condition,  but  the  latter  re- 
fused to  receive  her.  Plato  thereupon  brought  his  action, 
and  recovered  judgment. 

Messrs.  Blake  &  Jacobson,  for  plaintiff  in  error. 

Messrs.  France  &  Rogers,  for  defendant  in  error. 

Thatcher,  C.  J.  This  is  an  action  on  the  case  sounding 
in  tort  It  is,  however,  founded  upon  an  express  warranty 
that  the  mare  sold  was  kind,  true,  and  sound  in  every  par- 
ticular. The  warranty  was  incorporated  into  the  bill  of 
sale.  The  plaintiff,  following  the  old  precedents,  declares 
upon  a  warrantizando  vendidiL  The  scienter  of  the 
vendor  that  the  mare  was  not  as  warranted  is  averred.  The 
warranty  is  alleged  to  have  been  made/aZ^e  etfraudulenter. 
Upon  proof  of  the  express  warranty  and  the  breach  thereof, 
ip  the  absence  of  fraud  or  deceit,  is  the  plaintiff  entitled  to 
recover  in  this  form  of  action  ?  Had  tliere  been  no  warranty 
and  had  deceit  in  the  sale  been  relied  onj  deceit  would  have 
been  the  gist  of  the  action,  and  necessarily  must  have  been 
established  to  entitle  the  plaintiff  to  recover.  Bayard  v. 
Malcolm^  1  Johns.  4^. 

But  here  the  action  rests  upon  a  warranty  in  writing  ex- 
pressed.    The  warranty  is  the   material  averment.     The 
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gravamen  is  not  laid  on  the  deceit,  but  on  the  breach  of  the 
warranty.  It  is  a  general  rule  that  whaterer  averments 
may  be  stricken  out  without  defeating  the  plidntifif's  cause 
of  action,  are  not  deemed  material.  If  the  words  in  this 
declaration,  imputing  fraud  or  deceit,  had  been  omitted, 
the  plaintiff's  right  of  action  would  in  our  view  still  be 
complete.  WiUiamsan  v.  Allison^  2  East,  451  ;  GresJiam 
V.  Postal^,  2  Carr.  &  P.  721  ;  Vail  v.  Slronff,  10  Ver.  462. 

In  the  case  last  cited,  Mr.  Justice  Pjiki.ps,  speaking  for 
the  court,  says:  '^The  plaintiff  may  adopt  the  anctent 
form  of  declaring  upon  a  warrantizand^)  teivd-idit^  alleging 
a  scienter  ot  the  falsity  of  the  warranty,  and  in  tb^  case  he 
may  recover,  either  upon  the  express  contract,  or  if  the 
scienter  be  proved,  for  a  deceit.  Such  a  declaration  has  a 
two-fold  aspect.  If  a  warranty  be  proved,  it  binds  the  de- 
tendant proprio  vigore^  and  the  defendant  is  liable  if  the 
warranty  is  broken.  And  as  every  such  waiuanty  indndes 
a  representation,  if  it  be  willfully  and  knowingly  false,  the 
deceit  is  made  out.  *  *  *  *  Such  is  the  declaration  in 
this  case.  The  representation  relied  on  in  this  case  consists 
in  the  false  warranty,  which  is  a  part  of  the  contract.  The 
action  is  therefore  founded  on  the  contract,  which  must  be 
proved  as  laid." 

In  recognition  of  this  doctrine  the  supreme  coulrt  of 
Massachusetts  {Salem  India  RvJbber  Co.  v.  Adavis^  23  Pick. 
266)  holds  that  a  failure  in  an  action  in  the  present  form, 
would  be  a  bar  to  an  action  of  assumpsit,  on  the  ground 
that  ^'  the  same  evidence  would  support  both  actions,  and 
the  damages  recovered  in  one  would  be  a  satisfaction  of 
those  claimed  in  the  other."  See,  also,  Norton  v.  Dohertj/j 
3  Gray,  372. 

For  the  purpose  of  proving  the  warranty,  as  it  was  re- 
duced to  writing,  recourse  could  properly  be  had  only  to 
the  written  instrument  itself,  as  the  best  evidence  of  the 
final  agreement  of  the  vendor  and  vendee.  If  this  salutai^y 
rule  of  evidence  has  been  violated  in  this  case,  it  was  in  so 
slight  a  degree  and  in  such  a  manner  as  to  be  entirely 
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harmless  to  the  defendant.  The  admission  of  oral  evidence 
of  a  warranty  not  so  comprehensive  as  the  written  warraaty 
could  not  prejudice  the  warrantor,  and  is,  therefore,  no 
ground  of  reversal.  The  court  did  not  err  in  admitting 
evidence  aa  to  the  condition  of  the  mare  at  the  time  of  sale. 
This  was,  in  fact,  an  important  inquiry.  If,  at  that  time, 
the  mare  had  any  patent  defects,  apparent  upon  casual  in- 
spection, or  any  defects  known  to  the  buyer,  sjich  defects 
would  not  usually  be  covered  by  a  general  warranty 
Benjamin  on  Sales,  §  616. 

That,  within  the  knowledge  of  the  tendee,  the  mare  was, 
at  the  time  of  the  sale,  affected  with  slight  lameness  in  one 
leg,  is  fully  proved  and  not  disputed  ;  but  as  to  the  cause  of 
the  lameness,  and  whether,  having  reference  to  its  cuuse^  it 
would  be  temporary  or  permanent,  tliere  is  great  (conflict 
of  evidence.  The  plaintiff  introduced  evidence  to  the  ef- 
fect that  the  mare  was  afflicted  with  the  navicular  disease 
at  the  time  of  sale;  that  although  he  knew  of  her  slight 
lameness,  the  true  cause  thereof  was  not  appan^nt  until 
after  the  sale  ;  that  an  examination  by  a  veterinarian  sue- 
geon  several  months  after  the  sale  disclosed  the  fact  that 
although  not  so  readily  observable,  the  mare  was  actually, 
at  the  date  of  the  warranty,  afflicted  with  the  navicular 
desease,  which,  growing  worse  witli  the  lapse  of  time,  had 
rendered  her  unfit  for  use  ;  that  in  consequence  of  her  un- 
serviceable condition  he  ceased  to  use  her  altogether,  and 
sent  her  out  upon  a  ranch.  If  the  mare  had  the  navicular 
disease  when  Plato  purchased  her,  she  was  at  that  time  un- 
sound, and  the  warranty  was  broken,  Benjamin  on  Sales, 
§  620;  Byvxiter  v.  Richardson,  1  Adol.  &  El.  508. 

Now  if  credence  be  given  to  the  testimony  in  b^^half  of 
the  plaintiff,  there  was  no  unsoundness  plainly  apparent  to 
the  vendee.  Mere  lameness,  which  may  be  casual  and  tem- 
porary, would  not  necessarily  constitute  unsoundness.  If 
the  lameness,  however,  resulted  from  a  latent  disease,  which 
.could  not  be  curc^d  by  speedy  remedies,  th(^  warranty  cov- 
ered it.  That  such  was  the  character  of  the  lamenesa  the 
court  may  well  have  found  from  the  evidence  in  behalf  of 
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the  plaintiff.  As  the  trial  was  to  the  court,  it  was  for  the 
court  to  determine  the  credibility  of  witnesses,  and  the 
weight  of  evidence.  In  this  respect  the  functions  of  the 
court  trying  the  facts  are  not  different  from  the  functions 
of  a  jury,  when  the  trial  is  to  the  jury.  We  cannot  say 
either  that  the  finding  of  the  court  is  unsupported  by  evi- 
dence, or  that  it  is  so  manifestly  against  the  weight  of  evi- 
dence as  to  make  it  the  duty  of  the  court  to  order  a  new 
trial. 

The  measure  of  damages  for  the  broken  warranty  is  the 
same  whether  the  action  sounds  in  tort^  or  in  contract  The 
ordinary  rule  is  that  the  damages  shall  be  measured  by 
the  difference  between  the  actual  value  of  the  article  at  the 
time  of  the  sale,  if  it  had  been  as  warranted,  and  its  value 
with  the  defect.  In  addition  to  this  measure  of  relief  the 
plaintiff  in  this  case  might  also  recover  the  expenses  of 
keeping  the  mare,  if  the  court  was  satisfied  from  the  evi- 
dence that  the  plaintiff  had  tendered  the  mare  back  to  the 
vendor  after  discovering  her  unsoundness,  and  the  vendor 
had  declined  to  accept  her.  These  expenses  would  extend 
from  the  date  of  the  offer  to  redeliver  to  the  vendor,  over 
such  a  reasonable  period  as  might,  in  view  of  all  the  cir- 
cumstances, be  necessary  to  make  a  fair  sale  of  the  mare. 

In  the  case  of  Ellis  v.  Chinnock^  7  Carr.  &  P.  169,  Mr. 
Justice  Coleridge  says:  *'With  respect  to  the  keep  of 
the  horse,  I  am  of  opinion,  that  if  a  person  has  bought 
a  horse  with  a  warranty  which  haa  been  broken,  and  he 
tenders  the  horse  to  the  seller,  and  the  seller  refuses  to  re- 
ceive it  back,  the  buyer  is  entitled  to  keep  it  a  reasonable 
time  till  he  can  sell  it,  and  for  that  time  he  may  recover  the 
expenses  of  keeping  it,  but  he  must  not  keep  it  as  long  aa 
he  chooses.  All  that  he  is  allowed  to  do,  is  to  keep  for  a 
reasonable  time  till  he  can  fairly  sell  it,  and  for  that  time 
he  ought  to  be  allowed  for  keeping  it'*  This  doctrine  seems 
to  rest  on  a  sound  foundation.  Caswell  v.  Coare^  2  Camp. 
82;  Caswell  v.  Coare^  1  Taunt.  566;  McK(^ziey,  naaiCo6ky 
21  E.  C.  L.  790;    (Ryan  &  Moody,  486) ;  8eMes  v.  Black- 
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well,  1  McMiil.  (S.  0.)  *55  McGavock  v.Wood,  1  Sneed,  181 ; 
Woodward  v.  Thatcher,  21  Vt.  583. 

To  what  evidence  the  court  gave  credence,  and  what  evi- 
dence it  rejected,  where  there  was  a  conflict  that  could 
not  be  reconciled,  we  need  not  inquire.  It  is  enough  to 
know  that  in  view  of  all  the  evidence,  considered  with  ref- 
erence to  correct  principles  of  law,  the  finding  of  the  court 
might  properly  have  been  made.  It  must  be  presumed  that 
the  court,  in  the  determination  of  the  facts,  rightly  applied 
the  law  governing  the  case.  In  other  words,  the  finding  of 
the  court,  so  far  as  its  impregnability  is  concerned,  sustains 
the  same  relation  to  the  evidence  sustained  by  a  verdict  of 
a  jury,  to  whom  had  been  given  by  the  court  the  most  un- 
questionable charge  as  to  the  law  applicable  to  the  case. 

It  is  unnecessary  to  inquire  into  the  legal  sufficiency  of 
the  special  plea  to  which  a  demurrer  was  allowed,  as  the 
same  defense  was  not  only  admissible  under  the  general 
issue,  but  as  the  record  evinces,  was  in  fact  interposed. 
The  defense  sought  to  be  set  up  by  the  remaining  special 
plea,. which  was  allowed  to  stand,  was  available  under  the 
general  issue. 

If  the  plaintiff,  as  in  this  case,  holds  the  affirmative  of 
any  one  of  several  issues,  he  is  entitled  to  begin  and  reply, 
let  Greenleaf 's  Evidence,  §  74, 13th  ed.  The  coart,  therefore, 
did  not  err  in  precluding  the  defendant  from  opening  and 
closing  the  case. 

The  plaintiff's  counsel,  after  Plato  had  identified  and 
testified  to  the  due  execution  of  the  bill  of  sale  of  the  mare, 
incorporated  in  which  was  a  warranty  of  its  soundness,  of- 
fered it  in  evidence.  Counsel  for  defendant  here  proposed 
to  call,  in  his  own  behalf,  a  witness  (the  plaintiff  still  being 
on  the  witness  stand,  and  not  yet  having  rested)  to  prove 
that  the  words  "  in  every  particular,"  were  added  to  the  war- 
ranty after  the  same  had  been  signed.  It  does  not  appear 
that  there  was  any  erasure  or  interlineation.  It  is  not  pre- 
tended that  the  instrument  was  not  fair  (>n  its  face.  Plato  had 
testified  that  after  its  execution  it  had  not  been  altered.  The 
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refusal  of  the  court  to  permit  the  defendant  to  interfere 
with  the  usual  course  of  the  trial,  by  breaking  in  upon  the 
plaintiff's  case,  and  interposing  a  defense  before  the  plain- 
tiff had  rested,  is  not  assignable  for  error.  The  order  of 
the  trial  is  largely  controlled  by  the  discretion  of  the  court 
and  in  this  case  we  cannot  say  that  it  was  improperly  ex- 
ercised. It  was  comj)etent  for  the  defendant  to  have  shown, 
after  the  plaintiff  had  rested,  if  such  was  the  fact,  that  cer- 
tain words  were  added  to  the  warranty  after  it  was  exe- 
cuted. But  this  was  not  attempted.  The  question  as  to 
whether  an  alteration  had  been  made,  a.s  well  as  the  time 
when,  and  for  what  purpose,  is  ordinarily  a  question  of 
fact  for  the  jury  {McCormicJc  v.  FUzmorris^  39  Mo.  34), 
but  the  question  as  to  the  materiality  of  the  alteration  is 
for  the  court.  Stephens  v.  Graham,  7  S.  &  R.  505.  Here 
the  question  of  alteration  as  well  as  the  question  of  its  ma- 
teriality, a  jury  being  dispensed  with,  were  both  for  the 
court.  But  as  the  defendant  failed,  after  the  plaintiff 
rested,  to  introduce  any  evidence  tending  to  show  an  alter- 
ation, no  circumstances  of  suspicion  appearing  upon  the 
face  of  the  warranty,  the  court  was  not  caHed  upon  to  pass 
upon  either  the  question  of  fact  or  the  question  of  law. 

As  we  fail  to  discover  any  error  in  the  record  that  could 
prejudice  the  plaintiff  in  error,  the  judgment  of  the  court 
below  will  be  affirmed. 

Affirmed. 


Goodrich,  Adm'r,  v.  Treat,  Adm'r. 

1.  A  policy  of  insurance  is  to  be  interpreted  by  the  same  rules  that  apply 

to  other  contracts,  and  to  be  enforced  acoording^  to  the  intention  of  the 
parties. 

2.  At  common  law  a  husband  oonld  elTect  an  insurance  upon  his  life  for  the 

beneJit  of  his  wife  and  her  heirs. 

3.  The  common  law  right  of  the  husband  surviving  the   wife  to  exclusively 

•administer  upon  and  enjoy  the  personal  estate  of  the  wife  does  not  obtain 
in  this  State. 
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Brror  to  Probate  Qourt  of  Arapahoe  Qouivty. 

The  facts  in  this  case  as  well  as  the  character  of  the 
action  are  sufficiently  stated  in  the  opinion  of  the  court. 

It  was  insisted  by  the  plaintiff  that  a  policy  could  not  be 
effected  by  the  husband  for  the  benefit  of  the  wife  and  her 
heirs  in  the  absence  of  an  enabling  statute.  Also  that  the 
insured,  being  insolvent,  could  not  invest  money  in  an  in- 
surance policy  for  the  benefit  of  his  wife  and  her  heirs  to 
the  exclusion  of  his  creditors  without  statutory  aid.  That, 
aside  from  such  investment  being  a  fraud  upon  creditors, 
the  statute  invested  the  administrator  with  all  the  personal 
property  of  the  decedent,  first  for  the  payment  of  debts 
and  next  to  be  distributed  under  the  direction  of  the  pro- 
bate court  That  the  proceeds  of  the  policy  both  by  the 
common  law'  and  the  statute  should  go  into  the  hands  of 
the  administrator  of  the  insured  decedent  to  be  distributed. 

Messrs,  France  &  Rogers,  for  plaintiff  in  error. 
Messrs.  Benedict  &  Phelps,  for  defendant  in  error. 

Elbert,  J.  Leander  M.  Sprague  insured  his  life  for  the 
benefit  of  his  wife,  Mary  E.  Sprague,  her  heirs,  executors 
or  assigns.  The  wife  died  Dec.  10,  1872,  and  the  husband 
about  two  years  thereafter,  leaving  three  minor  children, 
issue  of  the  marriage.  The  premiums  were  all  paid  by  the 
husband,  some  before  and  some  after  the  death  of  his  wife, 

Goodrich,  administrator  of  the  husband,  brings  this  suit 
to  recover  the  proceeds  of  the  policy  paid  by  the  company 
.  to  Treat,  administrator  of  the  wife.  Declaration  for  money 
had  and  received  and  general  -issue. 

The  evidence  offered  by  the  plaintiff  to  show  the  insol- 
vency of  Sprague  at  the  date  of  the  policy,  and  that  it  con- 
tinued until  his  death,  was  properly  rejected. 

Whatever  their  rights  under  the  facts  of  this  case  the 
creditors  were  not  before  the  court,  and  an  administrator 
cannot  avoid  the  contracts  of  his  intestate,  on  the  ground 
Vol.  Ill— 62 
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that  they  are  in  fraud  of  his  creditors.  The  administrator 
is  a  mere  representative  of  his  intestate,  and  where  his  in- 
testate would  have  been  bound,  the  administrator  will  also 
be  bound.  Bump  on  Fraud.  Con.  448  and  cases  there 
cited. 

It  is  insisted,  however,  that  independent  of  the  question 
that  the  contract  was  in  fraud  of  creditors,  the  administra- 
tor of  the  husband  is  entitled  to  the  proceeds  of  the  policy. 
Policies  of  insurance  are  but  written  contracts  to  be  inter- 
preted by  the  same  rules  applicable  to  other  contracts,  and 
to  be  enforced  according  to  the  intention  of  the  parties. 

At  common  law  the  husband  could  effect  a  valid  contract 
of  insurance  on  his  own  life  for  the  benefit  of  his  wife  aad 
her  heirs.  In  such  case  the  interest  which  he  had  in  his 
own  life  supported  the  policy.  Campbell  v.  J\/^ew  Mug.  Ins. 
Co.,  98  Mass.  381 ;  Baker  v.  Union  Mxdual  L.  Ins.  Co.^  43 
N.  Y.  283  ;  McKee  v.  PJuBnix  Ins.  Co.,  28  Mo.  383. 

Such  a  provision  by  the  husband  for  his  wife  and  heirs  is 
of  the  most  meritorious  character,  and  as  between  their  re- 
spective representatives  we  see  no  reason  why  the  contract 
should  not  have  effect  and  be  enforced  in  accordance  with 
the  intentions  of  the  husband  therein  expressed. 

In  determining  who  is  entitled  to  personalty  the  law  of 
the  intestate's  actual  domicile  at  the  time  of  his  or  her  death 
must  govern.     Story  on  Laws,  §  481. 

The  record  shows  the  domicile  of  the  husband  in  this 
State  at  the  date  of  his  death,  and  the  law  presumes  the 
wife's  domicile  to  be  that  of  her  husband. 

The  beneficial  interest  in  this  policy  was  in  the  wife,  and 
belonged  for  what  it  was  worth  to  her  separate  estate.  The 
claim  that  it  was  in  the  power  of  the  husband  to  change 
the  beneficiary,  or  allow  t\u)  policy  to  lapse  by  non-pay- 
ment of  the  premiums,  can  make  no  difference  so  long  as 
the  right  remained  unexercised. 

These  contingencies  might  affect  tlie  value  of  the  wife's 
interest,  but  would  neitlier  exclude  nor  destroy  the  wife's 
title  so  long  as  they  remained  in  possibility  only. 
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In  this  State,  administration  and  distribution  are  gov- 
erned by  statute.  Ttie  common  law  riglit  of  the  husband 
surviving  the  wife  to  exclusively  administer  upon  and  en- 
joy her  personal  estate  does  not  here  exist. 

The  decision  in  the  case  of  Mutual  Benefit  Ins.  Qo.  v. 
AtiDoody  24  Gratt.  497,  is  based  on  this  right  of  survivor- 
ship at  common  law,  and  the  dicta  of  tlie  cases  of  Eadis  v. 
Slvrmaon^  26  N.  Y.  9,  and  Barry  v.  EqwUcbbU^  etc,^  Go.^  59 
id.  587,  cited  and  relied  upon  by  the  plaintiff,  it  is  sup- 
posed rest  upon  the  same  common  law  rule. 

The  policy  was  payable  to  Mary  E.  Sprague,  her  helps, 
executors  or  assigns,  and  upon  her  death  the  beneficial  in- 
terest passed  to  her  representatives,  wlio,  ui)()n  tlie  death  of 
the  husband,  became  entitled  to  the  proceeds  of  the  policy^ 
to  be  administered  and  distributed  under  the  law. 

Whether,  under  the  terms  of  the  policy  and  our  statutes, 
upon  an  order  of  distribution,  the  representatives  of  the 
husband  would  be  entitled  to  a  distributive  share  as  repre- 
senting a  distributee  of  the  wife's  estate,  need  not  be  de- 
termined. 

The  judgment  of  the  court  below  is  affirmed  with  costs. 

Affirmed. 


Board  op  County  Commissioners  of  Las  Anamas 
County  x.  Bond  et  al. 

Generally,  and  upon  coneiderations  of  public  policy,  a  municipal  corporatioa 
is  not  Bubject  to  garnishment.  The  exemption  may,  however,  be  waived 
by  appearance  and  submission  to  liability. 

Error  to  Prohaie  Court  of  Las  Anamia^  County. 

Bond  and  Rice,  the  defendants  in  error,  procured  an 
attachment  to  be  issued  out  of  the  probate  court  of  Las 
Anamas  county,  against  Harringand  another,  the  writ  com- 
manding the  sheriff  to  serve  the  county  commissioners  of 
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Las  Anamas  county  as  garuisheea.  The  interrogatories  filed 
were  answered  by  tlie  county  olerk,  but  no  appearance  was 
entered  by  the  •board.  Judgment  was  enteivd  up  by  the 
court  against  the  board  of  county  commissioners  in  favor 
of  Harring  for  the  use  of  the  defendants  in  error.  The  court 
refused  to  vacate  the  judgment  upon  motion  subsequently 
entered  by  the  board,  and  they  prosecute  this  writ  of  error 
to  have  the  judgment  reversed. 

Mr.  Caldwell  Yeaman,  and  Mr.  J,  O.  Packer,  for 
plaintiffs  in  error. 

Mr.  A.  W.  Archibald,  and  Messrs.  Smith  &  Macon,  for 
defendants  in  error. 

Elbert,  J.  Upon  considerations  of  public  policy,  it  has 
generally  been  held  that  municipal  corporations  are  not  sub- 
ject to  garnishment.  Drake  on  Attachments,  §  516  ;  1  Dil- 
lon on  Mun.  Corp.,  §  65. 

Although  the  decisions  are  not  uniform,  we  regard  this 
as  the  better  doctrine.  Inconvenience  and  detriment  to  the 
public  service  lie  at  the  bade  of  the  rule,  and  demand  that 
the  interests  of  the  individual  be  subordinated  to  that  of 
the  public.  In  the  case  o?  Merioia  v.  Chfcafjfo,  45  III.  133, 
Mr.  Justice  Lawren^oe  forcibly  says:  "Municipal  corpom- 
tions  are  in  the  exercise  of  governmental  ])owers  to  a  large 
extent.  They  control  pecuniary  intei^ests  of  great  magni- 
tude, and  vast  numbers  of  human  beings,  who  are  more 
dependent  on  municipal,  for  tint  security  of  life  and  prop- 
erty, than  they  are  on  either  the  State  or  Federal  govc^rn- 
ments.  *  *  »  *  A  municipal  corporation  cannot  prop- 
erly be  turned  into  an  instrument  or  agency  for  the  collec- 
tion of  private  debts.  It  exists  simply  for  the  public  wel 
fare,  and  cannot  be  required  to  consume  the  time  of  its  offi- 
cers, or  the  money  of  its  treasury  in  defending  suits,  in 
order  that  one  private  individual  may  the  better  collect  a 
demand  due  from  another.  A  private  corporation  must 
assume  the  same  duties  and  liabilities  as  private  ii  dividu- 
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als,  Bmoe  it  is  created  for  private  purposes.  But  a  munici- 
pal corporation  is  part  of  the  government.  Its  powers  are 
held  as  a  trust  for  the  common  good.  It  sliould  be  permit- 
ted to  act  only  with  reference  to  that  object,  and  should  not 
be  subjected  to  duties,  liabilities  and  expenditures  merely 
to  promote  private  interest  or  private  convenience.'* 

Such  was  the  law  at  the  date  of  the  rendition  of  the  judg- 
ment. The  statute  subsequently  passed  by  the  legislature 
does  not  affect  the  determination  of  this  case.     Code,  §  101. 

This  exemption,  however,  may  be  waived  by  appearance 
and  submission  to  liability.    Drake  on  Attachmeuts,  §  618a. 

Here  the  judgment  expressly  recites  that  no  one  appeared 
on  behalf  of  the  board  of  county  commissioners.  Whether 
process  was  served  on  the  board  or  not,  is  unimportant.  If 
it  did  not  appear  and  waive  the  exemption,  no  valid  judg- 
ment could  be  given. 

The  county  clerk,  and  ex-offi.cio  clerk  of  the  board,  stands 
to  the  case  in  the  relation  of  a  witneas  certifying  to  an  indebt- 
edness, and  not  in  the  relation  of  an  attorney  or  agent  claim- 
ing to  represent  a  principal.  If  in  any  case,  therefore,  hia 
anawer  as  clerk  of  the  board  would  have  tlie  effect  of  an 
appearance  and  waiver,  binding  upon  the  board,  it  certainly 
did  Dot  so  operate  in  this  case. 

The  judgment  of  the  court  below  is  reversed  with  costs, 
and  the  cause  remanded,  with  directions  to  dismiss  the  pro- 
ceedings in  garnishment  as  to  tlie  plaintiff  in  error. 

Beversed, 

Municipal  Corporationh  ark  not  Sitbjwt  to  Oabkibhmemt  by  the Kpneral  law,  mad 
sueli  WW  tbe  law  in  tbla  ttUte  uatU  cbaiiged  by  statute:  Denver  v.  Brown,  U  Oola  9n,  so. 


Claflik  et  al.  v.  Doggkit  et  al. 

1.  Wb#re  two  attaching  creditors  are,  under  the  statute,  entitled  to  share  pro 

rata,  the  fact  that  the  property  attached  is  sold  under  execution  issued 
In  one  case  onljr»does  not  affect  the  right  of  the  creditor  not  ordering  exe- 
cution. The  effect  of  the  sale  is  merely  to  transfer  the  attachment  lien 
from  the  property  to  the  fund. 

2.  An  order  of  distribution  made  hy  the  court  Is  final  as  between  attaching 

creditors  until  set  aside  or  reversed,  and  its  legal  effect  is  to  gird  each 
creditor  the  exclusive  right  to  the  amount  adjudged  to  him. 
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8.  When  a  sheriff  oollecta  money  on  execution  in  attacUmaota  and  the  Bevetal 
creditors  are  entitled  to  share  the  proceeds  pro  rata  under  an  order  of  dis- 
tribution, and  tlie  sbt^riflT,  without  authority,  paja  the  money  to  the  clerk 
of  the  court,  and  is  afterward  sued  by  one  of  the  creditors  for  the  amount, 
and  judgment  obtained,  which  is  collected  by  the  sheriff's  successor*  Held, 
that  the  creditors,  under  the  order  of  distribution,  were  entitled  to  share 
this  fund,  and  that  a  bill  in  equity  would  lie  to  compel  the  distribution; 
and  also  ?uld,  that  the  ex-sheriff  and  the  clerk  were  not  necessary  parties 
to  the  bill,  and  that  in  such  case  a  court  of  equity  is  not  ousted  of  juris- 
diction because  an  action  would  lie  for  money  had  and  received. 

Error  to  District  Court  qf  Oilpin  Qowniy, 
The  case  is  stated  in  the  opinion. 
Messrs.  H.  M.  &  W.  Teller,  for  plaintiffs  in  error. 
Mr.  Alvin  Marsh,  for  defendants  in  error. 

Elbert,  J.  At  the  May  term,  A.  D.  1871,  of  the  district 
court  for  the  county  of  Gilpin,  Claflin,  Allen  &  Co.  re- 
covered in  attachment  a  judgment  against  Deitman  Schnei- 
der. At  the  same  term  Doggett,  Bassett  &  Hills  also  re- 
covered a  judgment  in  attachment  against  the  same  defend- 
ant. The  writ  of  attachment  in  each  case  was  levied  on  the 
same  property.  By  an  agreement  of  counsel,  and  for  the 
purpose  of  saving  costs,  execution  issued  only  in  the  case 
of  Doggett,  Bassett  &  Hills,  and  the  property  attached  was 
sold  thereunder.  The  proceeds  of  the  sale  amounted  to 
$1,036.79.  The  court  ordered  this  fund  distributed  pro 
rata  between  the  two  attaching  creditors.  The  clerk  made 
the  estimates  and  certified  them  to  the  sheriff.  Under  this 
order  of  distribution,  Claflin,  Allen  &  Co.  were  entitled  to 
the  sum  of  $648.91,  and  Doggett,  Bassett  &  Hills,  to  $400.38. 
Upon  presentation  of  the  certificate  of  distribution,  the  sher- 
iff refused  to  pay,  claiming  that  he  had  before  paid  the 
money  to  the  clerk  of  the  court.  Subsequently  Doggett, 
Bassett  &  Hills  brought  suit  against  the  sheriff  and  his 
bondsmen  for  the  full  amount  of  the  moneys  collected  by 
the  sheriff,  by  sale  of  the  goods  attached  in  the  two  suits. 
In  this  suit  they  recovered  the  full  amount  of  the  sum  col- 


Digitized  by 


Google 


1877.]  Claflin  et  al.  v,  Doggett  et  al.  415 

lected  by  the  sheriff,  with  interest,  amounting  to  $1,160,  and 
costs  of  suit.  Upon  this  judgment  an  execution  issued 
April  11th,  1876,  and  the  above  amount,  with  costs  of  suit, 
were  collected  by  the  then  sheriff,  the  defendant,  Buffington. 

This  was  a  bill  filed  by  Claflin,  Allen  &  Co.,  claiming 
the  right  to  participate  in  the  proceeds  of  this  last  judg- 
ment, under  the  order  of  distribution  made  in  the  attach- 
ment suits,  and  seeking  to  enjoin  the  sheriff  BufBngton 
from  paying  the  proceeds  to  defendants,  Doggett,  Bassett 
AHUls. 

To  this  bill,  defendants  interposed  a  demurrer,  which  was 
sustained  by  the  court  below  and  the  bill  dismissed.  The 
demurrer  raises  three  objections : 

1.  Want  of  equity  in  the  bill. 

2.  Want  of  proper  parties. 
8.  Adequate  remedy  at  law. 

The  two  attaching  creditors  were  entitled,  under  the 
statute,  to  share  in  the  funds  j^ro  rata.  That  the  property 
was  sold  on  an  execution  issued  upon  the  judgment  of 
Doggett,  Bassett  &  Hills  alone  did  not  affect  the  right  of 
Claflin,  Allen  &  Co.  to  participate  in  the  proceeds  of  the 
sale.  The  effect  of  the  sale  was  to  transfer  the  lien  of  the 
attachments  from  the  property  to  the  fund.  Moloney  v. 
Orimes,  1  Col.  112. 

The  order  of  distribution  made  by  the  court  respecting 
the  fund  was  final  as  between  the  attaching  creditors  before 
the  court,  until  set  aside  or  reversed.  Rorer  on  Jud.  Sales, 
1 143-4,  and  cases  there  cited. 

The  legal  effect  of  the  order  was  to  give  to  each  attaching 
firm  the  right  to  demand  and  receive  from  the  sheriff  the 
Bum  adjudged  to  it.  This  right  was  exclusive.  Had  either 
demanded  and  received  from  the  sheriff  a  greater  amount 
than  the  sum  so  adjudged,  the  other  could  have  recovered. 
Warren  v.  Iscarian  Community^  16  III.  114. 

The  proceeds  of  the  judgment  obtained  by  Doggett,  Bas- 
sett &  Hills,  against  the  sheriff  and  his  sureties,  represent 
this  original  fund  ordered  distributed.    The  default  of  the 
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sheriflf  in  not  paying  over  this  fund  was  the  ba^is  of  the  re- 
covery. In  that  proceeding  Doggett,  Bassett  &  Hills  recov- 
ered not  only  for  what  of  the  fund  had  been  adjudged 
them,  bat  that  which  had  been  adjudged  to  Clailin,  Allen 
&  Co.,  and  which  Claflin,  Allen  &  Co.,  alone,  were  entitled 
to  demand.  Had  the  sheriff  and  IiIb  sureties  plead  and 
proven  the  order  of  distribution,  there  can  be  no  doubt  but 
it  would  have  been  a  good  defense  jt>ro  tanto.  That  the  de- 
fense was  not  interposed  cannot  affect  the  right  of  Claflin, 
Allen  &  Co.,  as  against  the  defendants.  The  defendants  do 
not  properly  invoke  the  maxim  that  "  the  law  favors  the 
diligent."  Upon  the  order  of  distribution  the  rights  of  the 
attacliing  firms,  as  between  themselves,  touching  this  fund, 
became  settled,  and  no  rule  of  diligence  was  necessary  for 
their  protection.  Each  was  at  liberty  to  press  the  sheriff 
for  payment  or  not,  as  it  should  see  fit.  Their  failure 
to  pursue  their  claim  would  in  nowise  entitle  the  other 
creditor  to  appropriate  it.  In  such  a  case,  if  the  proceeds 
collected  amounted  to  less  than  the  original  fund,  then  the 
rule  of  diligence  might  control  the  distribution,  and  the  de- 
fendants be  called  upon  to  account  only  for  what  they  had 
recovered  in  excess  of  their  distributive  claim  and  interest 

In  this  case  the  complainants  are  entitled  to  recover  the 
amount  due  them  under  the  order  of  distribution,  with  in- 
terest, subject  to  the  right  of  the  defendants  to  be  reim- 
bursed an  equitable  proportion  of  their  expenses  in  pros- 
ecuting their  suit  against  the  sheriff  and  his  bondsmen. 

The  ex-sheriff  and  the  clerk  Salsbury  were  not  necessary 
parties  to  the  suit. 

That  an  action  for  money  had  and  received  would  lie, 
does  not  oust  a  court  of  equity  of  its  jurisdiction.  Story's 
Bq.  Jur.,  §  1256. 

The  court  erred  in  sustaining  the  demurrer  and  dismiss 
ing  the  bill. 

The  decree  of  the  court  below  is  reversed  with  costs,  and 

the  cause  remanded  for  further  proceedings  according  to 

law. 

Reversed. 
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Though  a  demurrer  to  a  special  plea  is  erroneoualy  siiritaiaed,  yet  if  under 
another  plea  in  the  record  the  panie  dt^fensii  is  Jivuilable,  such  error  is  no 
ground  for  reversal ;  and  this  conrt  will  prosuint*  that  such  defense  WM 
interposed  when  nothing  appears  iu  the  record  tn  the  contrary. 

Appeal  from  Probate  Cowrl  of  Arapahoe  County. 

This  was  an  action  of  trespass  on  the  case,  brought  by 
appellee,  to  recover  for  damages  sustained  by  the  building 
of  the  appellants'  railroad  throtigli  Montgomery  street,  in 
the  city  of  Denver.  Appellee  claims  to  be  owner  in  fee  of 
certain  lots  abutting  on  said  street,  in  Hoyt  &  Robinson's 
addition  to  the  city  of  Denver.  The  defendant  tiled  a  plea 
of  not  guilty  and  two  special  pleas.  The  second  plea  sets 
up  the  fee  of  the  street  in  the  city  of  Denver  ;  permission  of 
the  city,  by  an  ordinance  duly  passed,  to  the  defendant  to 
build  and  maintain  its  railroad  through  Montgomery  street. 

The  third  })l<^a  sets  up  fee  in  tht^  city,  permission  of  the 
city  of  Denver  to  the  defendant  to  build  its  railroad  through 
the  street,  and  sets  out  the  ordinance  in  full,  under  wiiich 
the  defendant  claims  the  right  to  build  its  railroad,  and 
alloges  that  the  railroad  was  constructed  in  accordance  with 
the  provisions  of  the  ordinance,  and  only  such  embjinkment 
built  as  was  necessary  to  enjoy  the  privilege  given  by  the 
ordinance 

To  the  second  and  third  pleas,  the  plaintiff  filed  a  general 
demurrer,  which  was  sustained  by  the  court.  There  was  a 
trial  by  the  court  on  the  general  issue,  and  judgment  for 
the  appellee.    No  bill  of  exceptions  was  preserved. 

Mr.  V.  D.  Markham,  for  appellee. 

Messrs.  H.  M.  &  W.  Tkllkk,  for  appellant. 

Elbkut,  J.  It  is  not  necessary  to  go  into  the  question  of 
the  sufBcienoy  of  the  special  pleas.  Tlie  defense  sought  to 
be  interposed  by  them  was  equally  available  under  the  gen 
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eral  issue.  1  Chitty's  Pleadings,  491  (14tli  Am.  ed.); 
Gould's  Plead.  307-8  (4th  ed.) ;  1  Tidd's  Practice,  661*. 

The  action  of  the  court  below  in  sustaining  the  demurrer 
could  not,  therefore,  have  prejudiced  the  defendant,  and  is 
no  ground  of  reversal.  Though  a  court  erroneously  aastains 
a  demurrer  to  a  special  plea,  3'et  if  under  another  plea  the 
same  defense  is  available,  the  error  in  sustaining  the  demur- 
rer is  no  ground  of  reversal.  This  is  the  doctrine  of  the 
cases  of  Marr  v.  Wetzel^  and  Brown  v.  The  People^  decided 
at  the  February  term;  1876,  and  is  supported  by  the  current 
of  authority.  III.  Cent  R.  R.  Co,  v.  Johnson,  34  111.  393 ; 
Yarden  v.  Ellis,  18.  Ark.  3o5  ;  Chambers  Go,  v.  Clews,  21 
Wall.  317. 

The  ruling  of  tlie  court  did  not  deprive  the  defendant  of 
its  defense,  nor  is  there  any  thing  in  the  record  to  show  but 
wliat  it  was  given  in  evidence  under  the  general  issue. 
Nothing  appearing  to  the  contrary,  it  has  been  held  that 
sucli  is  tht^  presumption.  Warren  v.  Craney20  III.  151 ;  III. 
Ce/tL  R.  R.  Co.  v.  Johnson,  34  id.  317. 

The  judgment  is  affirmed  with  costs.  Ajfi^nn€<L 

Ik  DEMnRRER  TO  SpwiAi.  Tlka  ts  Krronkouri.y  .suKtAlned,  such  i»rror  is  not  ffround 
for  rfversal  If  under  ttiiothor  pica  In  the  rword  tlicfUinu:  defi'tise  is  aviiilabic,  and  In  HUi'hraKe, 
In  tli«'  uhscnoc  of  anythlnj?  to  the  contniry  In  the  reconi,  It  will  be  preHiinie*!  that  ru4'Ii  (tffense 
wus  iiitorpoBod:   Colot-udo  ('tiU.  Ji.  tt.  Co.  v.  MoUitiuUn^  4  L'olo.  ld& 


WiDNER  V.  Walsh. 

The-statate  contemplates  the  personal  seal  of  the  judge  toa  bUl  of  exceptions, 
and  not  the  seal  of  the  court.  The  mistake  or  default  of  the  judg^  wiU 
not  be  allowed  to  prejudice  the  rights  of  litigants. 

Error  to  Probate  Court  of  Boulder  County* 

Mr.  Alpiieus  Wright,  for  plaintiff  in  error. 

Messrs.  Berkley  &  Blake,  for  defendant  in  error. 

Elbert,  J.  An  objection  is  taken  that  the  bill  of  excep- 
tions is  not  properly  sealed  by  the  judge,  and  cannot  be 
considered  as  part  of  the  record.  It  is  claimed  by  the 
defendant,  and  not  contested  by  the  plaintiff  in  error,  that 
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the  seal  affixed  to  the  original  bill  of  exceptions  was  the 
seal  of  the  probate  court,  and  not  the  personal  seal  of 
the  judge.  This  we  tinnk  otherwise  sufficiently  endent. 
The  locus  sigilli  is  to  *tlie  left  of  and  apart  from  the  signa- 
ture, and  within  the  scrawl  are  written  the  words  "seal" 
and  ''  probate  court." 

The  statute  contemplates  the  personal  seal  of  the  judge, 
and  not  the  seal  of  the  court.  This  bill  of  exceptions  is, 
therefore,  not  sealed  as  required  by  law,  and  cannot  be  re^ 
garded  as  part  of  the  record.  City  of  Denver  v.  Gapelli^ 
decided  at  last  term  {ante,  p.  236). 

The  bill  of  exceptions  was  prepared,  presented  and  set- 
tled within  the  time  limited  by  the  order  of  the  court.  No 
laches  are  properly  chargeable  to  the  plaintiff.  The  mistake 
or  default  was  that  of  the  judge,  and  must  not  be  allowed 
to  prejudice  the  right  of  the  parties  litigant. 

Thirty  days  time  is  therefore  given  the  plaintiff  in  error 
to  perfect  his  bill  of  exceptions,  and  apply  for  leave  to  file 
the  same,  if  he  should  so  desire. 

Statutk  Contekplatfs  PEnuoKAL  Seal  of  JunoR  to  bill  of  exceptions,  and  not  the 
seal  of  the  court:  Morgemen  v.  MitUne»ex  M.  A  M.  On.  11  Colo.  1?J. 


Charles  t?.  People's  Ins.  Co. 

It  la  not  coininendablc  practice  for  a  court  to  stop  the  trial  of  a  cause  and  con- 
tinue the  same  on  tlie  ground  that  the  plaintiff  was  intoxicated.  And 
*  where,  iu  such  case,  tlie  cause  was  dismissed  at  a  subsequent  term  because 
the  |)laintif!  neglected  to  pay  costs  adjudged  at  tlie  time  of  such  contin- 
uance: lldd,  tliat  such  dismissal  was  equivalent  to  a  nonsuit  merely,  and 
wft.s  no  bar  to  a  subsequent  action. 

Riror  to  District  Court  of  ArapaJwe  County. 

The  case  is  stated  in  the  opinion. 

Messrs.  Belden  &  Powers,  for  plaintiff  in  error. 

Messrs.  Browne  &  Putnam,  for  defendant  in  error. 

Thatcher,  C.  J.  This  was  an  action  in  assumpsit  on  a 
policy  of  insurance  brought  by  Charles  against  the  company. 
The  defendant  filed  the  general  issue  and  six  special  pleas. 
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The  last  special  plea,  res  jvdicatay  sets  up  a  judgment 
recovered  against  the  plaintiff  by  the  defendant  in  the  pro- 
bate court  of  Arapahoe  county  for  the  same  cause  of  action. 
The  plea  aviMs  that  at  December  term  of  said  probate  court, 
on  its  own  motion,  tbe  court,  while  evidence  was  being  lieard, 
continued  tlie  cause  to  the  next  term  on  the  ground  that  the 
plaintiff  was  too  drunk  to  proceed  further  with  said  suit 
and  ordered  ''that  no  further  proceedings  of  any  kind 
soever  be  had  in  this  cause  until  all  the  costs  and  charges  in 
this  behalf  accrued  are  paid  by  the  said  plaintiff;"  that  at 
the  subsequent  January  term ''on  motion  of  said  defend- 
ant's attorneys,  it  was  ordered  by  the  court  that  the  case  be 
dismissed  at  the  costs  of  said  plaintiff  for  failure  to  comply 
with  the  order  heretofore,  and  on  the  13th  ultimo  entered 
herein." 

To  this  plea  the  plaintiff  demurred. 

The  action  of  the  court  in  continuing  the  cause  on  the 
ground  that  the  plaintiff  was  intoxicated,  was,  to  say  the 
least,  exceptional  and  bj'^  no  means  commendable  practice. 
It  was  competent  for  the  court  to  have  proceeded  with  the 
trial,  which  might  have  resulted  in  a  verdict  and  a  final 
judgment  which  would  have  been  a  bar  to  another  action. 
This  course,  however,  was  not  pursued.  Tlie  status  of  the 
case,  at  a  subsequent  term,  was  precisely  the  same  as  when  the 
order  of  continuance  was  entered,  as  to  the  issues  to  be 
tried  and  determined.  There  had  been  no  adjudication  upon 
the  merits.  Upon  the  payment  of  costs  in  pursuance  of 
the  order,  the  plaintiff  was  at  liberty  to  proceed  with  the 
trial  upon  the  issues  joined. 

It  is  insisted  tliat  the  dismissal  of  a  cause  for  failure  to 
comply  with  the  order  of  the  court  is  a  final  determina- 
tion of  the  riglits  of  the  parties  litigant.  Passing  by  the 
question  as  to  whether  the  very  informal  arder  of  dismissal 
is  to  be  treated  in  any  technical  sense,  according  to  the 
rules  of  the  common  law,  as  a  judgiaent^  lacking  as  it  does 
many  of  its  essential  features  in  form,  if  not  in  substance, 
and  treating  it  for  the  purpose  of  this  opinion  as  a  judg- 
ment, the  question  recurs  :  Is  it  a  bar  to  a  future  actioa ! 
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It  may  be  asserted  as  a  general  rule,  that  the  plaintiff  is 
not  concluded  by  a  judgment  not  rendered  upon  the  merits^ 
and  for  the  same  cause  of  action.  2  Smith's  L.  Gas.  784, 
and  cases  there  cited. 

The  face  of  the  judgment  pleaded  in  bar  discloses  that  by 
reason  of  the  action  of  the  court  in  the  premises,  the  merits 
were  not,  and  could  not  have  been,  considered  by  either 
court  or  jury.  This  order  of  dismissal  cannot  be  given  any 
broader  effect  than  a  judgment  of  nonsuit.  It  was  final 
only  as  to  the  then  pending  action,  but  not  conclusive  as  to 
the  rights  of  parties.  Freeman  on  Judgments,  §§  13, 
258,  261. 

In  the  case  of  Howes  v.  Austin^  35  111.  396,  in  which  the 
court,  upon  faihm*  of  the  plaintiff  to  comply  with  a  rule 
requiring  liim  to  reply  to  a  plea,  interposed  to  the  first  and  sec- 
i>nd  counts  of  the  narr.^  within  a  prescribed  time  entered  a 
judgment  that  plaintiff  *'take  nothing  by  his  said  first  and 
second  counts  of  his  declaration  aforesaid,  and  that  the  said 
defendant  go  thereof  without  day,"  etc.,  it  was  held  that  the 
only  effect  of  the  judgment  "  was  to  turn  the  plaintiff  out  of 
court  on  the  cause  of  action  nan  prossed^  leaving  him  at  liberty 
to  proceed  for  its  recovery  precisely  as  though  the  declara- 
tion or  counts  nan  pressed  had  never  been  filed." 

A  judgment  of  nonsuit  or  dismissal  entered  in  a  cause, 
even  where  there  was  no  impediment  to  a  trial  on  the  merits, 
will  not  ordinarily  operate  as  an  estoppel.  Freeman  on 
Judgments,  §  261,  says:  ''Judgments  of  nonsuit,  of  nol 
pros^  of  nolle  prosequi,,  of  dismissal  and  of  discontinuance 
are  exceptions  to  the  general  rule,  that  when  the  pleadings, 
the  court  and  the  parties  are  such  as  to  permit  of  a  trial  on 
the  merits,  the  judgment  will  be  considered  as  final  and 
conclusive  of  all  matters  which  could  have  been  so  tried." 

We  are  satisfied  on  principle  and  authority  that  the  court 
erred  in  overruling  the  demurrer  to  the  plea  of  res  jiuiicata. 
The  judgment  of  the  court  below  must  be  reversed  with 
costs,  and  the  cause  remanded  for  other  proceedings  not 
inconsistent  with  the  views  here  expressed. 

Reversed. 
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Hartfokd  Fire  Ins.  Co.  v.  Smith  etal. 

1.  Under  the  terms  of  an  insurance  policy  where  the  insured  were  required  to 

give  immediate  notice  to  tiie  company* in  case  of  loss :  Ildd,  that  notice  to 
the  company's  local  agents  on  the  day  after  the  loss  was  sutficient. 

2.  Where  appropriate  words  are  employed  descriptive  ot  the  present  use  of 

the  insured  premises,  courts  will  not  construe  them  into  a  promissory 
stipulation  that  the  use  of  the  premises  shall  remnin  unchang'ed,  unless 
the  intention  of  the  parties  to  that  effect  is  clearly  manifest. 

8.  Where,  under  the  terms  of  a  policy  of  insurance,  it  was  provided  that  "if 
the  premises  hereby  insured  shall  become  vacant  or  unoccupied,  this  pol- 
icy shall  be  void,"  and  one  of  the  rooms  continued  to  be  occupied  nightly 
as  a  sleeping  apartment  by  a  person  engaged  in  the  repair  of  tlie  building: 
Held,  that  the  building  did  not  become  vacant  or  unoccupied  under  the 
meaning  of  the  policy. 

4.  There  must  be  a  substanial  compliance  with  the  terms  of  the  policy  in  fur- 
nishing preliminary  proofs  of  loss,  unless  waived  by  the  insurer.  Failure 
to  furnish  a  copy  of  all  policies  covering  the  insured  pnnnises,  when  tlie 
same  is  required  in  the  preliminary  proof,  by  the  terms  of  the  policy,  is 
not  a  substantial  c>ompliance  in  this  particular. 

6.  If  the  company  put  the  refusal  to  pay  upon  other  grounds  than  of  defective 
proofs,  it  will  be  held  a  complete  waiver  of  the  preliminary  proofs. 

6.  An  agent  having  special  authority  to  adjufit  a  particular  loss  cannot,   by 

virtue  thereof,  adjust  a  different  loss,  and  whatever  he  may  do  with  refer- 
ence to  the  different  loss  cannot  affect  the  principal.  To  bind  the  princi- 
pal, it  must  be  shown  by  competent  evidence  that  the  agent  acted  within 
the  scope  of  his  authority. 

7.  W^heu  incompetent  evidence  is  permittod'to  go  to  the  jury,  and  that  may 

have  influenced  their  verdict,  the  verdict  will  be  set  aside.  Whenever  it 
appears  that  there  is  written  evidence  of  a  particular  fact,  oral  evidence 
must  be  excluded,  or  the  non-production  of  the  written  evidence  legally 
excused. 

Error  to  Probate  Court  of  ArapaJioe  County. 

Tiir^  was  an  action  of  assumpsit  brought  by  Smith  and 
another,  the  defendants  in  error,  against  the  plaintiff  in 
error,  upon  a  policy  of  insurance  against  loss  by  fire.  The 
jury  rendered  a  verdict  in  favor  of  the  plaintiffs  below,  and 
judgment  was  entered  on  the  verdict.  The  facts  are  suf- 
ficiently stated  in  the  opinion. 
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Messrs.  Sayre,  Wright  &  Butler,  for  plaintiff  in 
error. 

Mr.  0.  S.  Thomas,  and  Mr.  T.  M.  Patterson,  for  defend- 
ants in  error 

Thatcher,  C.  J.  By  the  terms  of  the  policy  the  assured 
were  required,  in  case  of  loss,  to  give  immediate  notice 
thereof  to  the  company.  On  the  day  after  the  tire,  Kassler 
&  Patterson,  local  agents  of  the  company,  whose  duty  it 
was,  in  the  event  of  loss,  to  notify  their  principal,  wrote  a 
letter  to  G.  F.  Bissell,  general  agent  of  the  company  at  Chi- 
cago, apprising  him  of  the  loss.  On  the  same  day,  and 
after  the  letter  was  written,  the  assured  notified  Kassler  & 
Patterson  of  the  loss,  and  were  informed  by  tliem  tliat  it 
was  already  known  to  them,  and  that  they  had  signified  the 
same  by  letter  to  the  company.  Was  this  notice  of  loss 
given  to  the  local  agents  sufficient  i  It  Jias  bet»n  held  that 
where  the  policy  requires  the  notice  to  hi^  given  to  a  partic- 
ular officer  or  agent  of  the  company,  that  notice  to  any  otlier 
officer  or  agent  than  the  one  designated  would  not  be  a 
substantial  compliance  with  the  provisions  of  the  policy, 
and  that  it  would,  therefore,  be  insufficient.  But  the  policy 
under  consideration  contains  no  such  restrictions.  The 
assured  are,  therefore,  free  to  give  the  company  notice  in 
any  manner  they  choose.  The  only  reqjiirement  is  that  the 
company  be  apprised  of  the  loss  immediately  after  it 
occurred.  The  notice  given  to  the  agents  must.  und(3r  a 
proper  construction  of  the  assured' s  contract,  be  held  to 
be  a  notice  to  the  company.  KilUps  v.  The  Putnam  Fire 
Insura  \ce  Co.,  28  Wis.  480. 

The  xciot  that  the  occupancy  of  the  building  insured  was 
changed  after  the  issuance  of  the  policy  is  not  deemed  to 
be  material.  The  statement  in  the  policy  that  the  insure<l 
building  was  "  occupied  by  the  tenant  for  a  boarding-house," 
was  but  an  affirmation  of  its  then  existing  condition,  not 
promissory  in  its  character. 

It  is  not  to  be  regarded  as  a  warranty  that  the  building 


Digitized  by 


Google 


424  Haktford  Fire  Ins.  Co.  v.  Smith  et  al.    [Oct.  T. 


•> 


would  continue  to  be  occupied  in  the  same  way.  If  a  con- 
tinuing warranty  had  been  intended,  it  is  to  be  supposed 
it  would  have  been  ex'pressed  in  more  apt  language. 
Where  appropriate  words  are  employed,  descriptive  of  the 
present  use  of  insured  premises,  courts  will  not  construe 
them  into  a  promissory  stipulation  that  the  use  of  the  prem- 
ises sliall  remain  unchanged,  unless  the  intention  of  the 
parties  to  that  effect  is  clearly  manifest.  Blood  v.  Howard 
Fire  Ins.  Co,^  12  Cush.  472 ;  Smith  v.  Mechanics  &  Traders* 
Ins.  Co.,  32  N.  Y.  399 ;  Hough  v.  City  Fife  Ins.  Co.,  29 
Conn.  10. 

It  is  provided  in  the  policy  that  '4f  the  premises  hereby 
insured  shall  become  vacant  or  unoccupied  *  *  *  .  * 
this  policy  shall  be  void."  Were  the  premises  vacant  or 
unoccupied  within  the  meaning  of  the  policy  at  the  time  of 
the  fire?  The  building  was  no  longer  used  as  a  boarding- 
house,  but  as  we  have  seen,  the  insun^d  were  under  no  obli- 
gation to  continue  its  use  for  that  purpose.  VV^heu  the 
boarding-h()US(^  tenant  vacated  the  building,  Mr.  Feely  at 
once  occupied  it,  and  continu^Ml  its  occupation  until  it  was 
burned  down.  He  was  engaged  in  repairing  the  building, 
and  slept  therein  every  night.  One  of  the  rooms  was  fur- 
nished, and  used  by  him  as  a  sleeping  apartment.  The  fact 
that  he  took  his  meals  elsewhere  does  not,  in  our  opinion^ 
operate  to  defeat  the  policy.  We  do  not  think  that  the 
company,  by  requiring  that  the  building  should  be  oeca- 
pied,  stipulated  for  a  higher  degree  of  care  and  watchful- 
ness than  the  occupancy  by  Mr.  Feely  implies.  While  we 
shall  endeavor  to  guard  the  rights  of  insurance  Cf)mpanies  by 
a  fair  and  reasonable  construction  of  their  contracts,  we  can- 
not consent  to  see  frittered  away  the  rights  of  the  insured 
by  an  illiberal  and  unjust  interpretation  of  a  policy  designed 
for  their  (the  insured's)  protection.  We  are  of  opinion  that 
the  building  did  not  become  vacant  or  unoccupied  within  the 
meaning  of  the  policy.  In  this  view  (me  of  the  objectiona 
of  the  general  manager  to  the  preliminary  proof,  viz:  that 
the  insured  failed  to  set  forth  the  occupancy  of  the  building, 
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is  not  valid.  The  statement  "  that  the  building  insured  and 
destroyed  was  occupied  by  Patrick  Feely  as  a  lodging- 
house''  is  suflBcient. 

As  a  precedent  condition  to  the  right  of  the  assured  to 
recover  from  the  company,  a  particular  account  of  the  loss 
in  the  nature  of  preliminary  proofs  is  required.  The  charac- 
ter of  this  particular  account  is  determined  by  the  policy, 
^mong  other  things  the  assured  an>  requiivd  in  their  pre- 
liminary proofs  to  furnish  a  copy  of  all  policies  covering 
tlie  insured  premises,  in  which  respect  they  failed.  That 
there  must  be  a  substantial  compliance  with  the  terms  of  the 
policy  in  furnishing  the  preliminary  proofs  before  the  assured 
are  entitled  to  any  indemnity  in  case  of  loss,  the  authorities 
are  agreed,  unless  the  company  waive  the  defects  in  the 
proofs,  or  waive  the  proofs  altogether,  by  putting  the  refu- 
sal to  pay  on  other  grounds.  Blake  v.  Exchauf/e  Midual 
Ins,  Co..  12  Gray,  270  ;  Franklin  Fire  Ins.  Go.  v.  Coats  & 
Glenn,  14  Md.  293  ;  Charleston  Ins.  &  Trust  Co.  v.  Neoe,  2 
McMullen  (S.  C),  237 ;  St.  Louis  Ins.  Co.  v.  Kyle,  11  Mo. 
278;  Tayloe  v.  Meixhants'  Ins.  Co.,  9  How.  (II.  S.) 390 ;  Harl- 
ford  Pro.  Ins.  Co.  v.  Harmei\  2  Ohio  St.  452 ;  Noyes  v.  Wash- 
ington County  Ins.  Co.,  30  Vt.  659 ;  Peoria  Marine  cfe  Fire 
Ins.  Co.  V.  Whitehill,  25  111.  470  ;  Vos  v.  Robinson,  9  Johns. 
192;  Commonwealth  Ins.  Co.  v.  Sennett  et  al.,  41  Penn.  162. 

These  authorities  abundantly  attest  that  by  the  acts  of 
the  underwriters  there  may  be  a  complete  waiver  of  tjie  pre- 
liminary proofs.  Was  there*  a  waiver  in  this  case  ?  The 
general  manager  of  the  company  at  Chicago,  after  receipt  of 
proof  of  loss  from  Smith  &  Doll,  wrote  them  a  letter  inform- 
ing them  that  the  ''alleged  proof  of  loss  was  incomplete 
and  unsatisfactory,  and  not  in  accordance  with  the  condi- 
tions of  the  policy  in  the  particular  that  a  copy  of  the 
policy  was  not  furnished  with  and  made  a  part  of  the  al- 
leged proof  of  loss,  and  also  that  the  occupancy  of  tlie 
building  at  the  time  of  the  destruction  by  lire  is  not  set 
forth  in  the  alleged  proof  of  loss."  Subsequently  McLane 
visited  Denver  for  the  purpose  of  adjusting  the  losses  of  the 
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company  on  the  Rough  and  Ready  mill,  which  had  been 
destroyed  by  fire  some  time  before  Mr.  Doll  testified  that 
McLane  oflTered  $250  in  satisfaction  of  the  policy,  and 
declared  to  him  that  "the  only  ix3a8on  why  he  would  not 
pay  the  full  amount  of  the  loss  was,  that  the  house  was^ot 
rented  at  the  time  of  the  fire."  No  m^ition  waa  made  of 
any  defects  in  the  preliminary  proofs.  The  refusal  to  pay 
was  put  distinctly  upon  other  grounds  than  the  failure  to 
furnish  the  ''particular  account"  in.  accordance  with  the 
provisions  of  the  policy.  McLane  having  thus  denied 
liability  of  the  company  solely  for  other  reasons  than  in- 
complete or  defective  proof,  it  must  be  held  that  the  com- 
pany waived  the  condition  requiring  proof  before  pay- 
ment of  loss,  if  McLane  acted  within  the  scope  of  his 
authority. 

''Surely,"  says  Mr.  Justice  Strong,  speaking  for  the 
court  in  the  case  of  Tlie  Inlanid  Insurance  and  Deposit 
Company  v.  Staffer^  33  Penn.  403,  ''it  cannot  be  contended 
that  it  was  not  competent  for  the  insurers  to  waive  perform- 
ance of  a  formal  condition,  introduced  solely  for  their  own 
benefit.  At  most  it  was  a  condition  precedent  not  to  the 
undertaking  of  the  insurers,  but  to  the  right  of  action  of 
the  insured.  It  is  no  new  doctrine  that  insurers  may  waive 
objection  to  defective  compliance  with  such  a  stipulation, 
or  to  entire  non-compliance,  and  that  such  waiver  in  effect 
strikes  the  condition  out  of  the  contract ; .  nor  need  the 
waiver  be  express.  It  may  be  inferred  from  the  acts  of  the 
insurers  evidencing  a  recognition  of  liability,  or  even  from 
their  denial  of  obligation  for  other  reasons." 

Under  the  authorities  there  was  a  complete  waiver  of  pre- 
liminary proofs,  if  McLane  had  power  to  bind  the  com- 
pany. 

But  the  scope  of  McLane' s  authority  does  not  sufficiently 
appear.  If  it  were  established  either  that  he  was  a  genei-al 
adjusting  agent  of  the  company,  or  that  he  was  specially 
authorized  to  examine  into  and  adjust  the  loss  of  Smith  & 
Doll,  we  should  hold  that  by  his  acts  the  company  was 
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estopped  from  demanding  further  preliminary  proofs.  The 
witness*,  Kassler's,  primary  knowledge  of  tlie  agency  of 
McLane  was  based  upon  a  letter  he  had  received  from  tlie 
general  manager  at  Chicago,  from  which  he  learned  tlmt 
McLane  was  "a  representative  and  adjuster"  of  the  com- 
panyi  and  that  he  would  be  sent  out  to  adjust  the  Rongli 
and  Ready  mill  loss.  This  evidence  the  company  moved 
to  exclude  on  the  ground  that  it  was  secondary.  This  mo 
tion  was  not  met  with  an  offer  to  excuse  the  absence  of  the 
letter.  The  letter  was,  without  question,  the  best  evidence 
of  its  own  contents,  and  the  court  erred  in  permitting 
secohdary  evidence  to  be  substituted  for  it.  As  written 
evidence  is  higher  th^n  oral,  whenever  it  appears,  whether 
in  the  direct  or  cross-examination,  that  there  is  written  evi 
dence  of  the  facts  sought  to  be  proved,  the  inferior  evidence 
must  be  excluded  altogether,  or  the  non-production  of  the 
written  evidence  be  legally  excused.  1  Phillips'  Ev.  470(r)th 
Am.  Ed.) 

The  motion  to  exclude  the  secondary  evidence  should 
hkve  been  allowed. 

It  appears  that  McLane  did,  in  fact,  adjust  the  loss  on 
the  Rough  and  Ready  mill,  and  that  upon  his  adjustment 
itwas'paid.  This  shows  a  ratification  of  his  acts  in  this 
particular  mailer.  As  the  evidence  tending  to  prove  his 
original  authority  in  the  form  in  which  it  was  introduced, 
wasi  incompetent,  and  as  the  only  act  of  McLane,  which 
was  subsequently  ratified  by  the  company, was  his  adjust- 
ment of  the  Rough  and  Ready  mill  loss,  it  wou]d  be  going 
very  far  to  say  that  the  jury  was  warranted  in  finding  as  it 
must  have  done  if  the  verdict  is  to  stand,  that  tlie  company 
had  waived  a  strict  compliance  with  the  coudition  of  tho 
policy  requiring  preliminary  proof,  by  reason  of  any  thing 
that  had  been  said  by  McLane,  to  Smith  &  Doll.  An  agent 
having  special  authority  to  adjust  a  particular  loss,  cannot, 
by  virtue  thereof,  adjust  a  different  loss,  and  whatever  he 
may  have  asserted  with  reference  to  that  different  loss  can- 
not affect  the  company.    As  in  our  opinion,  the  secondary 
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evidence  not  being  considered,  the  cause  must  be  remanded 
for  a  new  trial,  we  forbear  to  comment  further  upon  the 
testimony. 

The  inquiry  as  to  the  scope  and  extent  of  McLane's  au- 
thority being  one  of  fact  was,  as  it  should  have  been,  sub- 
mitted to  the  jury.  Hough  v.  City  Fire  Ins.  Cc^  29  Conn. 
10;  Keenan  v.  Missouri  State  MuL  Ins.  Co.^  12  Iowa,  120. 

But  as  there  was  incompetent  evidence  before  it,  that  may 
have  largely  influenced  its  verdict,  it  cannot  be  permitted 
to  stand. 

The  judgment  of  the  court  below  is  reversed  with  costs, 
and  the  cause  remanded  for  further  proceedings  according 
to  law.  Jierersed. 

iNsrBANCE— AVEKXEXT  OF  PBaFOBMANCE  ov  OozTDiTioNB  Pbscxdkst  Is  sapportcd  by 
prour  oi  cue  loua  waiver  of  ttiem:  Jiithop  v.  Grtffltht  4  Colo.  71. 

V'jfiKDICT   Wil.l.B£  ttKT  AHIUK  FOU  AUMIH8IUN  UK  iMCOMl'BTKNT   EVIDSNCIC  Whlch  DUiy 

oave  luiiutiucua  um  verdict  oi  lue  jury:  Cratie  v.  ^tdttwsp  tf  Uout.  '4o&, 


The  People  ex  rel.  Crawford,  Stat«  Auditor,  t).  Lothrop, 
County  Clerk,  etc. 

1.  Under  eection  307  of  the  Code,  if  the  relator  goes  to  trial  without  demur- 

ring to  the  answer  to  a  petition    for  mandamus,  he   cannot  afterward 
raise  any  queRtiou  aH  to  formal  defects. 

2.  Under  section  60  of  the  Code,  a  defendant  maj   interpose  inconsistent  de- 

fenses, if  each  defense  ia  in  itself  complete,  and  not  inconsistent  with 
Itself. 

8.  Under  section  61  of  the  Code,  a  demurrer  may  be  interposed  to  the  whole 
answer,  and  a  separate  demurrer  may  also  be  interposed  to  one  or  more  of 
the  defenses. 

4.  A  mere  averment  of  a  conclusion  of  law  ia  bad  upon  demurrer,  and  may 
be  stricken  out. 

6.  When  a  demurrer  for  irrelevancy,  etc.,  goes  to  the  whole  answer,  and  it 
appears  that  any  portion  of  the  answtr  is  material  to  the  defense,  the 
demurrer  must  be  overruled. 

6.  The  State  board  of  equalization  created  by  the  Constitution  is  not,  in  any 
strict  senpe,  a  corporation,  yet  an  act  of  the  majority  of  the  whole  number 
at  a  stated  meeting,  every  member  having  had  due  notice  to  attend,  may 
be  valid. 
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7.  Where  duties  of  a  public,  deliberative,  and  judicial  nature  are  by  law  cast 

upon  a  board ,  eo  nomine,  an  aggregate  organ  of  the  government,  they  may 
be  performed  by  a  majority  of  its  members  at  a  duly  convened  meeting, 
unless  the  law  creating  such  board  otherwise  provides.  Although  every 
member  must  be  notified,  a  majority  only  need  attend  and  act. 

8.  The  statute  (§  2281,  Gen.  Laws),    requiring  the  board   of  equalization   to 

meet  at  a  stated  time  and  place  was  notice  to  every  member  of  the  board. 
t).  At  an  adjourned  meeting  of  the  board  any  business  may  be  transacted  that 
might  have  been  transacted  at  the  stated  meeting.     It  is  in  fact  but  a  con- 
tinuatiou  of  the  stated  meeting. 

10.  The  duty  of  the  State  board  is  to  adju$t  and  equalize  the  valuation  of  the 
real  and  personal  property  among  the  several  counties,  with  the  view  of 
apportioning  equitably  the  burthen  of  the  State  government. 

11.  The  power  to  determine  the  valuation  of  taxable  property  is  lodged  in  the 
assessors  and  the  boards  of  county  commissioners.  The  State  board  of 
equalization  may,  for  the  purpose  of  adjusting  and  equalizing,  increase 
the  aggregate  valuation  of  one  county  and  decrease  that  of  another,  but 
it  has  no  power  to  increase  the  aggregate  valuation  of  property  above  the 
valuations  as  returned  by  the  clerks  of  the  several  counties. 

12.  A  levy  of  a  State  tax  by  the  boards  of  county  commissioners  for  the  year 

1877  was  not  necessary  ;  the  effect  of  secti<m  2283  (General  Laws)  is  to 
levy,  by  legislative  declaration,  a  State  tax  for  that  year  in  specified  cases. 

DEMrTRRER  to  the  answer  to  a  petition  for  mandamus  : 

The  sections  of  the  Code  passed  upon  but  not  set  out  in 
full  in  the  opinion  are  as  follows : 

"  Section  307.  On  the  trial  tlie  applicant  shall  not  be 
precluded  by  the  answer  of  any  valid  objection  to  its  in- 
sufficiency, and  may  controvert  it  by  proof  either  in  direct 
denial  or  by  way  of  avoidance." 

"  Section  60.  The  defendant  may  set  forth,  by  answer  or 
cross  complaint,  as  many  defenses  and  counter-claims  or 
set-offs,  as  he  may  have,  whether  the  subject-matter  of  such 
defenses  be  such  as  were  heretofore  denominated  legal  or 
equitable,  or  both  —  they  shall  each  be  separately  stated  ; 
and  the  several  defenses  shall  refer  to  the  cause  of  action 
which  they  are  intended  to  answer  in  a  manner  by  which 
they  may  be  intelligibly  distinguished." 

*' Section  61.  When  the  answer  contains  new  matter  con- 
stituting a  defense  or  a  counter-claim  or  cross  complaint  or 
set-off,  the  plaintiff  shall,  within  ten  days  (said  days  to  be 
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coropoted  from  the  time  of  the  filing  of  said  answer)  reply  or 
demur  to  the  same  for  insufficiency,  stating  in  his  demuiivr 
the  grounds  thereof  ;  and  he  may  also,  within  the  same 
time,  demur  to  one  or  more  defenses  set  up  in  the  answer ; 
sham  and  irrelevant  answers  and  defenses,  and  so  much  of 
any  pleading  as  may  be  irrelevant,  redundant,  immaterial 
or  insufficient,  may  be  stricken  out  on  demurrer,  and  upon 
such  terms  as  the  court  in  its  discretion  may  impose." 

The  petition,  answer  and  demurrer  were  as  follows  : 

To  the  Honorable^  the  Supreme  Court  of  the  State  of  Colo- 
rado : 
Your  petitioners,  David  C.  Crawford,  as  State  auditor,  on 
behalf  of  the  people  of  the  State  of  Colorado,  respectfully 
represents  and  shows  that  on  the  2d  Monday  of  August,  A. 
D.  1877,  being  the  13th  day  of  August,  the  State  board  of 
equalization  in  and  for  the  State  of  Colorado  did  convene 
and  sit  at  the  office  of  secretary  of  State,  at  the  capital,  pnr 
suant  to  and  by  authority  of  the  Constitution  of  the  State cf 
Colorado,  and  of  an  act  "  to  provide  for  the  assessment  and 
collection  of  revenue  aud  to  repeal  certain  acts  in  relation 
thereto,"  approved  on  the  20th  day  of  March,  A.  D.  1877, 
for  the  purpose  of  examining  the  various  assessments  of 
the  several  counties  of  the  State,  as  far  as  regards  the  State 
tax,  and  to  equalize  the  rate  of  assessment  in  the  various 
counties  of  the  State,  and  to  adjust  and  equalize  the  valua- 
tion of  real  and  personal  property  among  the  several  coun- 
ties of  said  State,  as  by  the  Constitution  and  said  act  con- 
templated, whenever,  upon  such  examination,  they  should 
be  satisfied  that  the  scale  of  valuation  in  said  counties  bad 
not  been  adjusted  with  reasonable  uniformity,  by  the  differ- 
ent assessors  thereof,  and  to  discharge  such  other  duties  as 
were  imposed  upon  them  by  law ;  that  said  board  was  duly 
adjourned  from  time  to  time,  and  met  pursuant  to  adjourn- 
ment, at  the  said  office  of  secretary  of  State  until  the  — - 
day  of  August,  A.  D.  1877,  at  which  time  abstracts  of  the 
assessment  rolls  of  all  the  counties  in  said  State  had  been 
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received  by  the  State  auditor,  from  the  county  clerks  of 
each  of  the  respective  counties  in  said  State,  and  said  board 
did  then  and  there  publicly  sit  and  proceed  to  act  and  dis- 
charge the  duties  imposed  upon  the  said  State  board  of 
equalization  ;  and  that  at  said  last-named  meeting,  the  said 
abstracts  of  the  assessment  rolls  were  severally  before  the 
said  board  and  duly  considered  ;  that  said  board  did  thea 
and  there  proceed  to  examine  the  various  abstracts  of  tlie 
assessment  rolls  of  property  in  the  various  counties  in  the 
State,  for  the  year  A.  T>,  1877,  as  far  as  the  State  tax  was 
concerned,  for  the  purpose  of  equalizing  the  rate  of  assess- 
ment in  the  various  counties  of  the  State,  and  to  increase  or 
diminish  the  aggregate  valuation  of  real  estate  in  any 
county,  so  as  in  their  judgment  to  adjust  and  equalize  the 
rate  of  assessment  in  the  various  counties  of  said  State ;  tliat 
upon  such  examination  the  said  board  of  equalization  be- 
came and  were  satisfied  that  the  scale  of  valuations  in  the 
various  counties  of  the  State  had  not  been  adjusted  with 
reasonable  uniformity  by  the  different  assessors  thereof,  and 
that  thereupon  the  said  board  being  so  satisfied,  in  the  dis- 
charge of  their  said  duty,  then  and  there  proceeded  to  equal- 
ize the  rate  of  valuation  of  real  and  personal  property  among 
the  several  counties  of  the  State,  as  regards  tlie  State  tax  ; 
that  to  that  end,  and  in  the  discharge  of  their  duty,  the  said 
board  of  equalization  adjourned  from  day  to  day,  and  met 
pursuant  to  adjournment,  at  the  office  of  secretary  of  State, 
until  they  had  completed  their  work,  as  said  board,  to  equal- 
ize the  rate  of  assessment  in  tlie  said  various  counties  ;  that 
said  board  did  proceed,  after  said  abstracts  of  the  assess- 
ment rolls  had  been  received,  as  in  their  judgment  author- 
ized, after  careful  examination  and  deliberation  had,  to 
adjust  and  equalize  the  rate  of  assessment  of  the  various 
counties  as  far  as  regards  State  tax,  and  adjust  and  equalize 
the  valuation  of  real  and  personal  property  among  the  sev- 
eral counties  of  the  State,  according  to  their  best  knowledge 
and  judgment,  and  said  board  did  ascertain  that  the  valua- 
tion of  the  real  estate  in  several  counties  of  the  State  did  not 


Digitized  by 


Google 


432     People  ex  rel.  Cuawfoud  v.  Lotiiuop,  etc.  [Dec.  T., 

bear  a  fair  relation  or  proportion  to  the  valuation  in  all  other 
counties  of  the  State,  and  thereupon  they  increased  the  ag- 
gregate valuation  of  the  real  estate  of  some  of  said  counties, 
and  diminished  the  aggregate  valuation  of  .the  real  estate  of 
other  of  the  said  counties  as  much,  and  no  more,  than  in  th*^ir 
judgment  was  necessary  to  produce  a  just  relation  between 
all  the  valuations  of  real  estate  in  the  State  ;  that  said  board, 
in  the  discharge  of  duty,  to  adjust  and  equalize  the  valua 
tion  of  real  and  personal  property  among  the  several  coun- 
ties of  the  State,  made  certain  changes  in  the  valuation  and 
assessment  of  the  real  and  personal  property  of  the  county 
of  Arapahoe  from  the  valuation  as  shown  by  the  abstract 
of  assessment  roll  returned  as  aforesaid  by  Wilbur  C.  Lo- 
throp,  then  and  now  being  county  clerk  of  Arapahoe  county, 
to  the  State  auditor,  as  follows  :  Increased  the  valuation  of 
land  100  per  centum,  increased  the  valuation  of  liorses  15  per 
centum,  increased  the  valuation  of  mules  25  per  centum,  in- 
creased the  valuation  of  cattle 71  per  centum,  and  increased 
the  valuation  of  sheep  30  per  centum  ;  that  the  said  action 
of  the  said  State  board  of  equalization  in  respect  to  the  equal- 
ization of  the  rate  of  assessment,and  the  increase  and  diminu- 
tion of  the  valuation  of  real  estate  aforesaid,  and  in  respect 
to  the  said  changes  made  in  the  assessment  of  Arapahoe 
county  was  agreed  to  by  a  majority  of  all  the  members  of 
said  board,  as  in  their  judgment  just  and  right,  and  as  au- 
thorized by  law  ;  that  thereafter,  on  the  1st  day  of  Septem- 
ber, A.  I).  1877,  the  said  Stale  auditor,  David  C.  Crawford, 
duly  transmitted  to  each  of  the  county  clerks  of  the  vari<^m3 
counties  of  the. State  a  statement  of  the  changes  so  made  in 
the  assessment  of  his  county  by  said  board,  and  to  Wilbur 
C.  Lothrop,  then  and  now  being  county  clerk  of  the  county 
of  Arapahoe,  the  said  State  auditor  duly  transmitted  a  state- 
ment of  the  changes  so  made  in  the  assessment  of  said 
county  of  Arapahoe,  and  the  rate  of  State  tax  to  be  levied 
and  collected  in  said  county  of  Arapahoe,  at  the  rate  of  6 
mills  on  the  dollar;  that  said  statement,  so  sent,  was  duly 
received  by  the  said  Wilbur  C.  Lothrop,  county  clerk,  as 
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aforesaid,  on  or  about  the  Ist  day  of  September,  A.  D. 
1877. 

Your  petitioner  further  complaining  shows  that  the  said 
changes  in  the  assessment  and  valuation  of  the  real  and 
personal  property  of  Arapahoe  county  were  made  by  said 
board  as  aforesaid,  as  in  their  judgment  was  just  and  right, 
to  adjust  and  equalize  the  valuation  of  real  and  personal 
property  in  said  Arapahoe  county  with  the  valuation  of  the 
real  and  personal  property  of  the  several  counties  of  the 
State,  and  said  statement  of  clianges  so  made  and  transmit- 
ted to,  and  received  by  the  said  county  clerk  of  said  Ara- 
pahoe county,  have  been  by  him  disregarded,  and  he  hath 
and  still  doth  neglect  and  refuse  to  perform  his  duty  in  the 
premises,  and  lie  hath  and  doth  wrongfully  refuse,  in  mak- 
ing up  the  tax  list  in  and  for  said  count}'^  of  Arapahoe,  to 
compute  and  carry  out  in  the  proper  colijnm  a  State  tax 
according  to  said  change  so  made  as  aforesaid  by  the  said 
board  of  equalization,  and  so  transmitted  to  said  clerk,  con- 
trary to  the  provisions  of  said  act,  and  he,  the  said  Wilbur 
C.  Lothrop,  county  clerk  of  said  Arapahoe  county  as  afore- 
said, hath  wholly  failed  and  refused,  and  doth  continue  to 
fail  and  refuse  to  discliarge  his  duty  herein,  contrary  to  the 
provisions  of  said  act. 

Wherefore,  inasmuch  as  said  Wilbur  C  Lothrop,  county 
clerk  as  aforesaid,  hath  failed  and  refused,  and  doth  fail  and 
refuse  to  compute  and  carry  out  in  the  proper  column  a 
Stat^  tax  at  the  rate  as  returned  to  him,  as  aforesaid,  by 
said  State  board  of  equalization  ;  and,  whereas,  your  peti- 
tioner further  shows,  that  there  is  not  a  plain,  speedy  and 
adequate  remedy  in  the  ordinary  course  of  law,  whereby" 
the  said  Wilbur  C.  Lothrop,  county  clerk  as  aforesaid,  can 
be  compelled,  in  making  up  his  tax  list,  to  compute  and 
carry  out  in  the  proper  column,  a  State  tax  according  to  the 
changes  so  made  in  the  assessment  of  property  in  said  Ara- 
pahoe county  by  said  State  board  of  equalization  ;  and  your 
petitioner  further  shows  that  the  only  remedy  whereby  the 
people  of  the  State  of  Colorado  can  or  may  realize  from  the 
Vol.  Ill  — 65 
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said  county  of  Arapahoe  its  just  quota  of  iai^es  for  State 
purposes  iu  accordance  with,  and  pursuant  to  said  act,  is 
by  the  writ  of  mandamus. 

Wherefore,  your  petitioner  prays  a  writ  of  mandamus 
directed  to  the  said  Wilbur  C.  Lothrop,  county  clerk  of  said 
Arapahoe  county,  commanding  him  to  proceed  without 
delay  in  making  up  the  tax  list  as  required  by  said  act,  to 
compute  and  carry  out  in  the  proper  column,  a  State  tax 
according  to  tlie  statement  of  the  changes  so  made  by  the 
said  State  board  of  equalization,  in  tlie  assessment  of  said 
Arapahoe  county,  and  transmitted  to  him  by  the  State  au- 
ditor, at  the  rate  of  5  mills  on  the  dollar,  to  be  collected  within 
the  said  county  of  Arapahoe,  and  that  such  other  and  further 
order  may  be  made  in  the  premises  as  justice  may  require, 
etc.  David  C.  Craw^foiid. 

State  of  Colorado,    )       , 
County  of  AuAPAnoE,  ) 

David  C.  Crawford,  being  duly  sworn  according  to  law, 
deposes  and  says  that  he  is  the  petitioner  named  in,  and 
who  signed  the  foregoing  petition  ;  that  he  is  the  auditor  of 
the  State  of  Colorado,  and  a  member  of  the  State  board  of 
equalization  for  the  State  of  Colorado,  and  attended  person- 
ally all  the  sittings  of  the  said  board  mentioned  and  referred 
to  in  said  petition,  and  participated  in  all  the  proceedings, 
deliberation  and  action  of  said  board  in  said  petition  men- 
tioned ;  that  the  several  matters  and  things  in  said  petition 
set  forth  are  true  of  his  own  knowledge  except  as  to  niattere 
therein  stated  on  information  and  belief,  and  as  to  tliose 
matters  he  believes  them  to  be  true. 

David  0.  Crawford. 

Sworn  to  and  subscribed  before  me,  ) 
this22d  day  October,  A.  D.  1877.    f 

Orson  Brooks, 

{^SS?.*'  \  Notary  PvhUc. 
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In  the  Supreme  Court  of  the  State  of  Colorado. 


The  People  ex  rel.  David  (5.  Crawford, 
as  Auditor  of  State, 


Wilbur  C.  Lothrop,   County  Clerk  of| 
the  County  of  Arapahoe. 

Mi'st  The  defendant,  Wilbur  C.  Lothrop,  answers  the 
petition  of  the  relator  herein,  and  ^denies  that  the  State 
board  of  equalization  of  the  State  of  Colorado  met  at  the 
office  of  the  secretary  of  State,  at  the  capitol  of  the  State, 
on  the  second  Monday  of  August,  A.  D.  1877,  or  at  any 
other  time  after  that  date,  pursuant  to  law,  for  the  purpose 
of  examining  the  various  assessments  of  the  several  coun- 
ties of  the  State,  so  far  as  regards  the  State  tax,  or  to  equal- 
ize  the  rate  of  assessment  in  the  various  counties  of  the  State; 
or  to  adjust  and  equalize  the  valuation  of  real  and  personal 
property  among  the  several  counties  of  said  State. 

And  he  denies  that  the  State  board  of  equalization  of  the 
State  of  Colorado  on  or  after  the  said  second  Monday  of 
August,  A.  I).  1877,  adjourned  from  time  to  time,  or  met 
pursuant  to  any  adjournment  at  the  office  of  the  secretary 

of  State  or  elsewhere,  until  the day  of  August,  A.  D. 

1877. 

And  this  defendant  denies  that  the  State  board  of  equal- 
ization of  the  State  of  Colorado  on  the day  of  August, 

A.  D.  1877,  sat  publicly  at  the  office  of  the  secretary  of 
State,  or  proceeded  to  act  and  discharge  the  duties  imposed 
u[>on  the  State  board  of  equalization  ;  and  he  denies  that 
at  that  time,  the  abstracts  of  the  assessment  rolls  of  the 
sevei-al  counties  of  the  State  were  before  the  State  board  of 
equalization,  or  were  duly  considered  by  said  State  board ; 
and  he  denies  that  the  State  board  of  equalization  ever,  at 
any  time,  examined  the  various  abstracts  of  the  assessment 
rolls  of  property  in  the  various  counties  in  the  State  for  the 
year  1877,  as  far  as  the  State  tax  was  concerned,  for  the 
purposes  in  said  pt^tition  stated,  or  for  any  other  purpose  ; 
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aud  he  denies  that  the  State  board  of  equalization  of  the 
State  of.  Colorado  ever  became  or  was  satisfied,  that  the 
scale  of  valuations  in  the  various  counties  of  the  State  had 
not  been  adjusted  with  reasonable  uniformity  by  the  differ- 
ent assessors  thereof;  and  he  denies  that  the  State  board  of 
equalization  of  the  State  of  Colorado  ever  proceeded  to 
equalize,  or  ever  did  equalize,  the  rate  of  valuation  of  real 
and  personal  property  among  tlie  several  counties  of  the 
State  as  regards  the  State  Uix  ;  and  that  in  the  discharge  of  its 
duty  the  said  State  board  of  equalization  of  the  State  of 
Colorado  adjourned  from  day  to  day  and  met  pursuant  to 
such  adjournment  at  the  office  of  the  secretary  of  State,  un- 
til it  had  completed  its  work,  as  alleged  in  the  said  relator's 
petition  herein  ;  and  he  denies  that  after  the  abstracts  of  the 
assessment  rolls  liad  been  received,  the  State  board  of 
equalization  of  the  State  of  Colorado  proceeded  to  adjust 
and  equalize,  or  ever  did  adjust  or  equalize,  the  valuation  of 
real  and  personal  property  among  tlie  several  counties  of 
the  State,  according  to  its  best  knowledge  and  judgment ; 
and  he  denies  that  the  State  board  of  equalization  of  the 
State  of  Colorado  ascertained  that  the  valuation  of  real 
estate  in  several  counties  of  the  State  did  not  bear  a  fair 
relation  and  proportion  to  the  valuation  in  all  other  counties 
of  the  State ;  and  lie  denies  that  the  State  board  of  equali- 
zation of  the  State  of  Colorado  thereupon  increased  the 
aggregate  valuation  of  the  real  estate  of  some  of  the  said 
counties  and  diminished  the  aggregate  valuation  of  the  real 
estate  of  other  of  said  counties,  as  much,  and  no  more,  as 
in  its  judgment  was  necessary  to  produce  a  just  relation 
between  all  the  valuations  of  real  estate  in  the  State;  and 
he  denies  that  the  said  State  board  of  equalization  ia  the 
discharge  of  its  duty,  to  adjust  and  equalize  the  valuation 
of  real  and  pergonal  property  among  the  several  counties 
of  the  State,  made' certain  changes  in  the  valuation  .and 
assessment  of  the  real  and  personal  property  in  the  county 
of  Arapahoe  from  the  valuations  as  shown  by  the  abstract 
of  assessment  roll  returned  by   the  county  clerk  o£  said 
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count)'  to  the  auditor  of  State ;  and  he  denies  that  the 
State  boai'd  of  equalization  of  the  State  of  Colorado  in- 
creased the  valuation  of  land  in  Arapahoe  county  one 
hundred  per  centum;  the  valuation  of  horses  fifteen  per 
centum ;  the  valuation  of  mules  twenty-five  per  centum ; 
the  valuation  of  cattle  seventy-one  per  centum,  and  the  valu- 
ation of  sheep  thirty  per  centum  ;  and  as  to  the  allegation 
in  the  relator's  petition,  that  on  the  1st  day  of  September, 
A.  D.  1877,  the  auditor  of  State  duly  transmitted  to  each  of 
the  county  clerks  of  the  various  counties  of  the  State  a 
statement  of  the  changes  alleged  to  have  been  made  in  the 
assessment  of  his  county  by  tlie  said  State  board  of  equal- 
ization, this  defendant  states  that  he  has  not  and  cannot 
obtain  sufficient  knowledge  or  information  upon  which  to 
base  a  belief. 

Second.  And  for  a  second  and  further  answer  to  the  pe- 
tition, this  defendant  admits : 

That  he  is  now,  and  on  the  first  day  of  September  last 
past  was,  the  county  clerk  of  said  county  of  Arapahoe  ; 

That,  as  such  county  clerk,  on  or  about  the  1st  day  of 
September,  A.  D.  1877,  he  received  from  the  auditor  of  State 
a  statement  in  writing  containing  certain  clianges  in  the  val- 
uation of  real  and  personal  property  in  the  county  of  Ara- 
pahoe, purporting  to  have  been  made  by  the  State  board  of 
equalization  of  the  State  of  Colorado,  which  said  statement 
is  the  same  referred  to  by  the  relator  in  his  petifion  herein, 
as  this  defendant  is  informed  and  verily  believes,  and  none 
other  or  different,  but  this  defendant  denies  that  any  such 
changes  in  the  valuation  of  the  real  and  personal  property 
in  said  county  of  Arapahoe,  as  were  contained  in  said  state- 
mentj  were  ever  made,  or  authorized  to  be  made,  by  the  State 
board  of  equalization  of  the  State  of  Colorado,  or  by  a  ma- 
jority of  the  members  of  the  said  State  board  of  equalization 
at  any  meeting  of  the  said  board  ;  and  he  denic^s  that  the 
changes  in  the  valuation  of  the  real  and  personal  property 
of  said  county  of  Arapahoe,  which  ap])eared  in  said  state- 
ment so  as  aforesaid  received  from  the  said  auditor  of  State, 
were  ever  made  by  the  said  State  board  of  equalization,  as 
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ill  its  judgment  was  just  and  right  to  adjust  and  equalize 
the  valuation  of  real  and  personal  pro])erty  in  said  county 
of  Arapahoe  with  the  valuation  of  real  and  personal  prop- 
erty of  the  several  counties  of  the  State  ;  and  this  defendant 
denies  that  any  such  chanj^es  as  appeared  upon  the  said 
statement  wen*  necessary  to  be  made  in  the  valuation  of  the 
real  and  personal  property  of  said  county  of  Arapahoe  for 
the  year  1877  in  order  to  equalize  and  adjust  the  valuation 
of  the  real  and  personal  property  of  said  county  of  Ara- 
pahoe with  the  valuation  of  real  and  personal  property  of 
the  several  counties  of  the  State  ;  and  this  defendant  further 
admits  that  he,  as  such  county  clerk,  has  disregarded  the 
changes  in  the  valuation  of  real  and  personal  property  in 
said  county  of  Arapahoe  as  appeared  in  the  said  statement 
so  as  aforesaid  received  by  him,  and  that  he  has  refused,  in 
making  up  the  tax  list  for  said  county  of  Arapahoe,  for  the 
3' ear  1877,  to  compute  and  carry  out  in  the  proper  column 
a  State  tax  according  to  said  changes  in  said  statement  con- 
tained, for  the  reason  that,  as  he  is  advised  and  believes,  no 
such  changes  were  ever  made  by  the  State  board  of  equali- 
zation of  the  State  of  Colorado ;  and  that  such  changes 
were  contrary  to  the  spirit  and  intent  of  the  constitution 
and  laws  of  this  State  ;  and  that  it  was  his  duty  to  disregard 
all  such  changes  in  carrying  out  the  State  tax  for  the  year 
1877,  upon  the  assessment  roll  of  said  county  of  Ai-apahoe  ; 
and  he  denies  that,  as  he  is  advised  and  verily  believes,  such 
refusal  was,  or  is,  contrary  to  the  Constitution  and  laws  of 
this  State. 

Tk  ird.  And  for  a  third  and  further  answer  this  defendant, 
upon  information  and  belief,  avers  : 

That  on  the  13th  day  of  August,  A.  D.  1877,  being  the  2d 
Monday  of  August,  A.  T).  1877,  the  governor,  auditor  of 
State,  State  treasurer,  and  attorney -general,  members  of  the 
State  board  of  equalization,  met  at  the  office  of  the  secretary 
of  State,  at  the  ca})itol  of  the  State  ; 

That  on  that  occasion  the  secretary  of  State  was  absent 
and  took  no  part  in  the  deliberations  or  proceedings  of  the 
other  members  of  said  State  board  ; 
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That  the  other  members  of  said  State  board,  to  wit :  the 
governor,  the  auditor  of  State,  the  State  treasurer,  and  the 
attorney -general,  assuming  to  act  as  the  Slate  board  of  equal- 
ization of  the  State  of  Colorado,  transacted  no  business,  and 
adjourned  to  the  20th  day  of  August,  1877; 

That  on  the  20th  day  of  August,  1877,  the  said  auditor  of 
State,  State  treasurer,  and  attorney -general,  members  of  said 
State  board,  again  met  at  the  office  of  the  secretary  of  State 
in  Denver ;  that  the  governor  and  secretary  of  State  did  not, 
nor  did  either  of  them,  meet  with  or  take  any  part  in  the 
deliberations  of  the  other  members  of  sjiid  State  board ; 

Tliat  the  said  auditor  of  State,  State  treasurer,  and  attorney- 
general  did  na  business  at  that  meeting  except  to  direct  the 
auditor  and  the  clerk  of  said  members  of  said  board  to  pre- 
pare tables  of  the  assessment  returns  for  the  year  187(5  and 
of  the  year  1877,  so  far  as  the  same  had  been  received,  and 
to  adjourn,  which  they  did  to  the  27th  day  of  August,  1877  ; 

That  afterward,  and  on  the  31st  day  of  August,  A.  D. 
1877,  the  said  auditor  of  State,  State  treasurer,  and  attorney- 
general,  members  of  said  State  board  of  equalization,  again 
met  at  the  office  of  th«  secretary  of  State  in  the  city  of  Den- 
ver ;  that  the  governor  and  secretary  of  State  did  not,  nor 
did  either  of  them,  have  any  notice  of  a  meeting  of  the  Stat^ 
board  of  equalization  on  that  day  ;  and  the  said  governor 
and  secretary  of  State  did  not,  nor  did  either  of  them,  on 
that  day  meet  with,  or  take  any  part  in  the  deliberations  of 
the  other  members  of  said  Stat6  board  ; 

That  on  the  said  31st  day  of  August,  A.  D.  1877,  the  said 
auditor  of  State,  State  treasurer  and  attorney -general  as- 
suming to  be,  and  to  act  as  the  State  board  of  equalization 
of  the  State  of  Colorado,  and  in  the  absence  of  tlie  other 
members  of  said  board,  and  without  authority  of  law,  pro- 
ceed^»d  to  examine  the  various  assessments  as  far  as  regards 
the  State  tax,  and  to  make  certain  changes  in  the  rate  of 
assessment  in  the  various  counties  of  the  State ;  and  then 
and  there,  contrary  to  the  true  intent  and  spirit  of  tlie  con- 
Btitatiou  and  laws  of  this  State,  called  before  them  and 
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took  the  advice  and  opinion  of  sundry  farmers,  ranchmen, 
stock  breeders  and  money  lenders  as  to  the  proper  value 
of  real  and  personal  property  in  the  diiferent  counties 
of  the  State,  and  compared  the  abstracts  of  the  assessments 
from  the  various  counti(is  of  the  State  returned  in  previous 
years  witli  the  abstracts  for  the  year  1877,  for  the  purpose 
of  equalizing  the  valuation  of  property  in  the  various 
counties  of  the  State,  and  then  and  there,  instead  of  equal- 
izing the  rate  of  assessment  in  the  various  counties  in  the 
State,  whenever  the  scale  of  valuation  had  not  been  ad- 
justed with  reasonable  uniformity  by  the  different  assessors 
and  by  increasing  the  aggregate  valuation  of  the  real  estate 
of  such  counties  in  the  State,  as  was  relatively  too  low  in 
proportion  to  the  valuation  of  real  estate "^n  the  other 
counties  in  the  State,  and  diminishing  the  aggregate  valua- 
tions of  real  estate  of  such  counties  of  the  State  as  was  rela- 
tively too  high  in  proportion  to  tlie  valuation  of  the  real 
estate  of  the  estate  of  the  other  counties  of  the  State,  so  as 
to  produce  a  just  relation  between  all  the  valuations  of  real 
estate  in  the  State,  increased  the  aggregate  valuation  of  the 
real  and  personal  property  over  and  above  the  valuations 
as  returned  by  the  clerks  of  the  following  counties  as  fol- 
lows: 

The  county  of  Arapahoe $960,205  90 

The  county  of  Bent 224,038  45 

The  county  of  Boulder 630,654  70 

The  county  of  Douglas 305,389  60 

The  county  of  Elbert 409,008'  95 

The  county  of  El  Paso 383,818  90 

The  county  of  Gilpin 66,025  00 

The  county  of  Huerfano 12,538  14 

The  county  of  Jefferson 547,979  05 

The  county  of  Lake 272  86 

The  county  of  La  Plata 5,962  60 

The  county  of  Larimer 306,330  85 

The  county  of  Las  Animas 24,648  98 

The  county  of  Park 11,308  00 
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The  county  of  Pueblo $644,332  70 

The  county  of  Rio  Grande 2,694  50 

The  county  of  Routt 49,206  50 

The  county  of  Saguache 28,668  ?:< 

Tlie  co;inty  of  Summit 408  72 

The  county  of  Weld 889,545  20 

$5,490,993  32 


That  said  auditor  of  State,  State  treasurer  and  attorney- 
general  assuming  to  be  the  State  board  of  equalization  of 
the  State  of  Colorado,  at  the  same  time  and  place  diminished 
the  aggregate  valuations  of  the  following  named  counties 
as  follows : 

Th:  county  of  Conejos $1,852  80 

The  county  of  Costilla 6,287  00 

The  county  of  Custer 26,834  Of) 

The  county  of  Fremont i5,6i7  00 

$49,590  85 


And  made  no  changes  whatever  in  the  valuations  of  the 
property  in  the  other  counties  of  the  State,  thereby  mak- 
ing a  net  increase  in  the  aggregate  valuation  of  all  the 
counties  in  the  State,  above  the  aggregate  valuations  as  re- 
turned by  the  clerks  of  the  several  counties,  of  $5,441,402.47 
as  will  more  fully  and  at  large  appear  by  reference  to  the 
tabular  statement  hereto  attached,  and  made  a  part  of  this 
answer,  and  to  which  the  defendant  begs  leave  to  refer  if  it 
becomes  necessary  for  him  to  do  so. 

That  in  making  such  net  increase  in  the  aggregate  valua- 
tionfl  of  all  the  counties  as  aforesaid,  above  the  aggregate 
valuations  as  returned  by  the  clerks  of  the  several  counties, 
the  said  auditor  of  State,  State  treasur(>r  and  attorney- 
general  increased  the  aggregate  valuation  of  the  property 
in  the  said  county  of  Arapahoe  as  follows : 
Vol.  ni.— 56 
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They  increased  tlie  value  of  lands  one  hundred  per 
centum,  thereby  fixing  the  valuation  of  lands  in  said  county 
at  the  average  value  of  $13.06  per  acre,  while  the  equal- 
ized valuation  of  all  the  lands  in  tlie  State  a$  returned  by 
the  clerks  of  the  several  counties  is  only  $5.63  per  acre. 

Tliey  increased  the  valuation  of  horsey  in  said  pounty 
fifteen  per  centum,  thereby  fixing  the  valuation  of  horses  per 
head  in  said  county  at  $45.89,  while  the  equalized  valuation 
of  all  the  horses  in  the  State  as  returned  by  the  clerks  of  the 
several  counties  is  $43.41  per  head. 

They  increased  the  valuation  of  mules  in  said  county 
twenty-five  per  centum,  thereby  fixing  the  valuation  of 
mules  in  said  county  at  $64.24  per  head,  while  the  equal- 
ized valuation  of  all  the  mules  in  the  State  as  returned  by 
the  clerks  of  the  several  counties  is  $66.33  per  head. 

They  increased  the  valuation  of  cattle  in  said  county 
seventy  one  per  centum,  thereby  fixing  the  valuation  of 
cattle  in  the  said  county  at  $12.()2  per  head,,  while  the  equal- 
ized, valuation  of  all  the  cattle  in  the  Stat^  as  returned  by 
the  clerks  of  the  several  counties  is  $10.02  per  head. 

They  increased  the  valuation  of  sheep  in  said  county 
thirty  per  centum,  thereby  fixing  the  valuation  of  sheep  in 
said  county  at  $1.70  per  head,  while  the  equalized  valuation 
of  all  the  sheep  in  the  State  as  Returned  by  the  clerks  of 
the  several  counties  is  $1-63  per  head. 

All  which  will  more  fully  and  at  large  appea,r  by  reference 
to  the  said  tabular  statement  hereto  attached,  and  to  which 
this  defendant  begs  leave  to  refer. 

That  the  changes  so  as  aforesaid  made  by  the  said  auditor 
of  State,  State  treasurer,  and  attoi^ney-general,  in  the  valu- 
ation of  the  real  and  personal  property  of  said  Arapalioe 
county,  for  the  year  1877,  are  the  same  changes  therein 
alleged  by  the  relator  herein  to  have  been  made  by  the 
State  board  of  equalization  of  the  State  of  Colorado,  and 
none  other  or  different. 

Fourth.  And  this  defendant  further  anawering  avers, 
that  as  he  is  advised  and  believes,  and  he  »o  charges  the 
truth  to  be,  the  said  David  C  Crawford,  auditqr  of  Sta,te, 
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G-eorge  C.  Corning,  State  treasurer,  and  Archibald  J.  Samp- 
son, attorney -general,  do  not,  and  never  did,*  "constitute  the 
State  board' of  equalization  of  the  State  of  Colorado,  and 
that  they,  the  said  Crawford,  Corning  and  Sampson,  liad  no 
right,  power,  or  authority  whatever,  in  the  absence  of  the 
governor  and  secretary  of  State,  to  sit  as  a  State  board  of 
equalization  or  to  make  any  changes  in  the  valuation  of  the 
real  and  personal  property  in  the  several  counties  of  the 
State  as  returned  by  the  several  county  clerks ;  that  the 
State  board  of  equalization  never  met,  nor  considered,  nor 
examined  the  various  assessm  mts^  nor  equalized  the  rate 
of  assessment  in  tlu?  various  counties  in  the  year  1877,  and 
never  made  any  changes  whatever  in  the  valuation  of  real 
or  personal  estate  in  the  county  of  Arapahoe  for  tlie  year 
1877 ;  and  he  is  advised,  and  so  charges  the  truth  to  be, 
that  all  the  changes  made  in  the  valuation  of  real  and  per- 
sonal property  in  said  county  of  Araj)ahoe,  so  far  as  regards 
the  State  tax,  were  made  by  the  said  David  C  Crawford, 
auditor  of  State,  George  C.  Corning,  State  treasurer,  and 
Archibald  J.  Sampson,  attorney -general,  and  that  such 
changes  were  made  without  authority  of  law,  and  were 
irregular,  improper,  null  and  ^'^oid. 

Fifth.  This  defendant,  further  answering,  denies  each 
and  every  allegation  in  said  petition  contained  not  herein- 
before specifically  denied,  admitted,  or  controverted. 

Wherefore  this  defendant  prays  that  the  peremptory  writ 
of  mandamus  prayed  against  him  may  be  denied. 

WiLmni  C.  LoTiiROP. 

Wm.  B.  Mills,  Attorney  for  the  defeiidartL 

State  of  Colorado,     )       . 
CoiTNTY  o¥  Arapahoe.  ) 

Wilbur  C.  Lothrop,  being  duly  sworn,  deposes  and  says  : 
that  he  is  the  defendant  in  the  above-entitled  proceeding  ; 
that  he  has  lieard  read  the  foregoing  answer  by  him  sub- 
scribed, and  knows  the  contents  thereof ;  and  that  the 
same  is  true  of  his  own  knowledge,  except  as  to  the  matters 
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therein  stated  upon  information  and  belief,  and  as  to  those 
matters  he  believes  it  to  be  true. 

Wilbur  C.  Lothrop. 

Subscribed  and  sworn  to  this  24th  day  of ) 
October,  A.  D.  1877,  before  me.  f 

LoRiN  A.  Staley. 
[^Se'S!*']  mtary  Public. 


In  the  Supreme  Court  of  the  State  of  Colorado. 


The  People  ex  rel.  David  C.  Crawford 

agst 

Wilbur  C.  Lothrop.  County    Clerk    of 
Arapahoe  County. 


The  relator  demurs  to  the  answers  rf  the  defendant^  taken 
together,  for  insufficiency. 

First.  Because  taken  as  a  whole  the  facts  alleged,  ad- 
mitted, and  denied  therein,  do  not  constitute  a  defense  or 
cause  for  denying  the  writ  pmyed  for  in  the  petition. 

Second.  Because  it  appears  upon  the  face  of  said  answers 
taken  together,  and  is  manifest,  that  the  whole  thereof  are 
framed  and  founded  not  upon  fact,  but  upon  a  supposed 
fiction  of  law,  that  a  meeting  of  the  majority  of  the  mem- 
bers of  the  board  of  equalization  on  the  day  appointed  by 
law  for  the  session  of  the  board,  and  at  subsequent  ad- 
journed meetings,  were  not  meetings  of  said  board  in  point 
of  law,  and  the  action  had  at  such  meetings  was  not,  in 
point  of  law,  the  action  of  said  board,  and  such  action  was 
not  binding  in  law  upon  the  defendant. 

TJiird.  Because  the  several  answers  of  said  defendant  are 
inconsistent  and  repugnant  in  this,  that  in  one,  the  meet- 
ing of  said  board  on  the  day  appointed  by  law,  to  wit :  the 
second  Monday  of  August,  is  denied,  and  in  another,  it  is 
admitted  that  on  that  day  a  majont}^  of  the  membei'S  of 
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said  board  assembled.  In  this  also,  that  while  in  one 
answer  it  ia  denied  that  said  board  adjourned  from  day  to 
day,  in  another,  it  shows  that  a  majority  of  said  board  met 
on  said  13th  of  August,  and  adjourned  said  meeting,  and 
it  is  not  averred  that  said  majority  did  not  adjourn  from 
that  day,  from  day  to  day,  until  and  including  the  meeting 
of  the  31st  of  August,  when  the  action  in  controversy  was 
taken.  In  this  also,  in  one  answer,  it  is  denied  that  said 
board  acted  at  any  of  said  meetings  in  the  various  particu- 
lars set  out  in  the  petition  respectively,  but  it  is  not  denied 
that  the  majority,  which  another  answer  avers  did  attend 
the  meetings,  acted  as  averred  in  the  petition,  but  avers 
that  such  action  was  had  at  such  meetings  of  the  majority. 
In  this  also,  in  one  answer,  it  is  denied  that  the  two  mem- 
bers, whom  it  is  averred  did  not  attend  the  meeting  of  the 
31st  of  August,  had  notice  of  that  meeting,  but  it  is  not 
averred  that  said  first  meeting  was  not  adjourned  from 
time  to  time  from  the  second  Monday  of  August,  to  and 
including  the  meeting  of  the  thirty-first  by  the  majority 
shown  to  have  attended  and  acted  at  the  several  meetings, 
and  it  is  not  shown  that  such  adjournments  were  not  notice 
of  the  several  meetings  held  in  pursuance  thereof,  to  all  the 
members  of  said  board.  In  this  also,  it  is  denied  in  one 
answer,  that  anj^  changes  in  assessments  were  made  by  said 
board  at  any  meeting  thereof,  and  in  another,  it  is  averred, 
that  the  changes  in  question  were  made  at  said  meeting  at- 
tended by  a  majority  on  the  31st  of  August,  and  that  the 
defendant  received  the  same.  In  this  also,  that  in  respect 
to  all  other  material  matters  of  action  averred  in  the  peti- 
tion, which  in  one  answer  are  denied,  are  respectively  aver- 
red or  admitted  in  other  answers,  to  have  been  done  or  per- 
formed by  the  majority. 

.  The  relator  demurs  to  the  second  answer  of  the  defend- 
ant. 

First.  For  insufficiency.  Because  it  does  not  state  facts 
sufficient  lo  constitute  a  defense,  or  cause  for  denying  the 
writ  prayed  for  in  the  petition. 
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Seco)i(h  Because  it  states  the  following  irrelevant,  re- 
dundant, and  immaterial  matters,  respectively  and  exclu- 
sively witliin  the  jurisdiction  of  said  board  to  determine,  and 
vvliich  cannot  properly  be  inquired  of  here,  viz:  ^'and  this 
defendant  denies  that  any  such  changes  as  appeared  upon 
said  statement  were  necessary  to  be  made  in  the  valuation 
of  the  real  and  personal  property  of  said  county  of  Arapa- 
hoe, for  tli(»  year  1877,  in  order  to  equalize  and  adjust  the 
valuation  of  the  real  and  personal  property  of  said  county 
of  Arapahoe  with  the  valuation  of  the  real  and  personal 
property  of  the  several  counties  of  the  Stated" 

Third.  Because  it  states  the  following  irrelevant,  imma- 
terial and  redundant  matter,  the  same  being  the  defendant's 
conclusions  of  law,  and  not  a  statement  of  fact,  viz:  "and 
tluit  such  changes  were  made  contrary  to  the  spirit  of  the 
Constitution  and  laws  of  this  State." 

TIk;  relator  demurs  to  the  third  answer  of  the  defendant. 

First.  For  insufficiency.  Because  it  does  not  state  facts 
sufficient  to  constitute  \\  defense,  or  cause  for  denying  the 
writ  prayed  for  in  the  petition. 

Second,  For  that  all  the  matters  after  the  phrase  "  various 
counties  of  the  State,"  where  the  same  first  occurs  in  said 
third  answ(M\  to  and  including  the  end  tliereof,  is  irrelevant, 
imnuiterial,  and  redundant.  Because  portions  thereof  state 
t!ie  defendant's  conclusions  of  law,  and  not  facts.  Because 
it  seeks  to  impeach  th(»  action  of  said  board,  for  alleged 
errors  in  respect  to  matters  within  its  exclusive  jurisdiction 
and  rognizanc(5  whicli  cannot  properly  be  inquired  of  here. 
Be(;aase  it  si^eks  to  impeach  the  decision  of  said  board  for 
acting  ujjon  alh^gt^d  improper  evidence  or  information. 
Because  portions  thereof  are  argumentative.  Becausie  it  is 
multifarious,  and  tenders  a  multitude  of  material  issues. 
Because  it  seeks  to  measure  the  judgment  of  said  board 
respecting  matters  within  its  exclusive  jurisdiction  and  cog- 
nizance, by  th(^  judgment  of  the  defendant. 

The  relator  d(Mnurs  U)  the  fourth  answer  of  the  defendant. 

First  For  insufficiency.     Because  it  does  not  state  facts 
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sufficient  to  cozistitute  a  defense,  or  cause  for  denying  the 
writ  prayed  for  in  the  petition. 

Second.  Because  it  states  the  following  immaterial,  irrel- 
evant, and  redundant  matter,  and  defendant's  conclusions 
of  law,  viz :  "  the  said  David  C.  Crawford,  auditor  of  State, 
George  C.  Corning,  State  treasurer,  and  Archibald  J. 
Sampson,  attorney-general,  do  not,  and  never  did,  constitute 
a  State  board  of  equalization  of  the  State  of  Colorado,  and 
they,  the  said  Crawford,  Corning  and  Sampson,  had  no 
right,  power,  or  authority,  whatever,  in  the  absence  of  the 
governor  and  secretary  of  State,  to  sit  as  a  State  board  of 
equalization,  in  the  valuation  of  the  real  and  personal  prop- 
erty in  the  several  counties  of  the  State,  as  returned  by  the 
several  county  clerks." 

Third.  Because  it  states  the  following  conclusion  of  the 
defendant,  upon  matters  of  law,  viz:  ''and  that  such 
changes  were  made  without  authority  of  law,  and  were  ir- 
regular, improper,  null  and  void." 

.  A.  J.  Sampson, 

AUornep'General. 

A.  W.  Brazee  and  J.  Q.  Charles,  of  counsel. 

Mr.  W.  B.  Mills,  county  attorney,  and  Messrs.  Wells, 
Smith  &  Macon,  for  respondent. 

By  the  Court.  At  the  threshold  of  this  case  we  are  con- 
fronted by  questions  of  procedure  arising  under  the  Code, 
upon  a  correct  solution  of  which  will  depend,  in  a  large 
measure,  the  disposition  of  the  demurrer  interposed  to  the 
return  to  tlie  alternative  writ  of  inand<imus.  We  are  with- 
out adjudications  of  our  own.  By  the' Code  of  Civil  Proced- 
ure hitherto  untried  in  Colorado,  adopted  by  the  first  State 
legislature,  and  by  the  recognized  principles  of  sound  plead- 
ings and  of  the  law  not  inconsistent  with  the  provisions  of  the 
the  Code,  the  fate  of  this  demurrer  must  be  determined.   Sec- 
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tion  307  of  the  Code  (Ch.  XXXIT,  concerning  "the  writ  of 
mandanaus")  provides  that  "on  the  trial  the  applicant  shall 
not  be  precluded  by  the  answer  of  any  valid  objection  to  it^ 
suflSciency,  and  may  controvert  it  by  proof  either  in  direct 
denial  or  by  way  of  avoidance."  It  is  contended  that  as  the 
relator  in  a  mandamus  proceeding  is  by  this  section  given  the 
right  to  demur  ore  tenus  at  the  trial,  he  is  not  at  liberty  to 
demur  in  advance  of  the  trial.  We  cannot  yield  our  assent 
to  tins  position.  If  he  goes  to  trial  without  demurring,  he 
cannot  afterward  raise  any  question  as  to  formal  defects. 

This  section  sanctions  the  doctrine  that  where  the  defense 
interposed  is  substantially  defective  the  complainant  is  not 
"precluded  at  the  trial  from  raising  any  valid  objection  to 
its  sufficiency."  A  proper  interpretation  of  this  provision 
will  not  permit  questions  as  to  mere  matters  of  form  to  be 
i-aised  at  the  trial.  It  does  not  militate  against  the  right  of 
the  complainant  to  demur  at  an  earlier  stage  —  a  right  else- 
wliere  secured  by  the  Code  whose  provisions  are  as  appli- 
cable to  the  pleadings  in  a  proceeding  for  a  inanddm^is  as 
to  those  in  any  action.  People  v.  The  Board  of  Supervis- 
ors  of  San  Francisco^  27  Cal.  655. 

A  ground  of  demurrer  going  to  the  w^hole  answer  is  that 
the  several  defenses  therein  set  up  are  inconsistent  with 
each  other.  Section  sixty  of  the  Code  provides  *' the  de- 
fendant may  set  forth  by  answer,  or  cross  complaint,  as 
many  defenses  and  counter-claims  or  set>-offs  as  he  may 
have,  whetlier  the  subject-matter  of  such  defenses  be  such 
as  were  heretofore  denominated  legal  or  equitable,  or  both, 
they  shall  each  be  separately  stated  ;  and  the  several  de- 
fenses shall  refer  to  the  causes  of  action  which  they  are  in- 
tended to  answer  in  a  manner  by  which  they  may  be  intel- 
ligibly distinguished." 

May  the  defendant,  under  this  section,  interpose  incon- 
sistent defenses  ?  It  unquestionably  gives  him  the  right  by 
ilia  answer  to  set  up  as  many  defenses  as  he  may  have  with- 
out any  express  qualification  as  to  whether  they  shall  be 
consonant  with  each  other.     It  is  not  doubted  that  each  de- 
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fense  separately  pleaded  must  be  sufficient  in  itself.  In 
determining  the  legal  sufficiency  of  each  defense,  as  a  gen- 
eral rule  reference  must  not  be  had  to  any  matter  dehors 
the  defense  itself,  although  ii  may  be  contained  in  tbe  same 
answer.  Each  defense  separaiely  considered  mnst  be  com- 
plete. The  several  pleas  or  defenses  must  be  examined  in- 
dependently of  each  other.  If  there  be  contained  in  a 
defense  matters  which  are  repugnant  to  each  other,  the  de- 
fense is  ill.  But  when  one  of  several  defenses  in  an  answer 
is  consistent  with  »tself,  yet,  taken  as  a  whole,  is  inconsistent 
with  any  one  or  all  of  tne  otner  defenses,  is  the  answer  bad  ? 
Can  courts,  without  a  forced  construction  of  the  language 
of  the  section  under  consideration,  deprive  the  defendant 
of  the  right  which,  by  its  natural  import,  it  seems  to  con- 
fer i  This  section,  or  a  section  whose  provisions  are  quite 
similar,  has  been  enacted  in  many  of  the  States  wliere  the 
Code  system  prevails.  Section  forty-nine  of  the  Practice 
Act  of  California,  which  was  substantially  re-enacted  as 
section  fonr  hundred  and  forty-one,  in  the  Code  of  Civil 
Procedure  (1872)  of  that  State,  is  almost  identical  with  sec- 
tion sixty  of  our  Code.  The  earlier  decisions  of  the  supreme 
court  of  that  State,  as  to  the  proper  construction  of  this 
provision  and  the  true  mode  of  reaching  inconsistent  defenses, 
if  their  interposition  is  inhibited  by  the  section,  whether  by 
demurrer  or  motion  to  strike  out,  or  to  compel  the  defend- 
ant to  elect  by  which  defense  he  would  stand,  are  in  con- 
flict. Young  v.  JBell  et  al.^  46  Cal.  201 ;  KUnJc  and  wife  v. 
CoTi&th  et  al.^  13  id.  623;  Undias  v.  Morrell^  25  id.  81; 
Bell  V.  Brown^  22  id.  681 ;  Wilson  v.  Cleaveland,  30  id. 
200. 

In  the  later  case  of  Buhue  v.  Gorbett,  43  Cal.  269,  in 
which  the  question  of  inconsistent  defenses  was  directly 
presented,  Chief  Justice  Wallace,  speaking  for  the  court, 
all  the  judges  concurring,  says:  "If  the  plaintiff  desired 
to  present  that  question,  he  should  have  moved  to  strike 
out  the  one  or  the  other,  or  applied  for  an  order  compelTlng 
the  defendants  to  elect  as  to  which  particular  one  of  them 
Vol.111  — 67 
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they  would  rely  upon.  But  had  he,  even  by  motion,  pre- 
sented the  question  of  the  supposed  inconsistency  of  the 
several  defenses  in  the  answer,  we  think  that  it  would  not 
have  availed  him.  A  party  defendant  in  pleading  may 
plead  as  many  defenses  as  he  may  have.  If  a  plea  or  de- 
fense separately  pleaded  in  an  answer  contain  several  mat- 
ters, these  should  not  be  repugnant  or  inconsistent  in  them- 
selves. But  the  plea  or  defense  regarded  as  an  entirety,  it 
it  be  otherwise  sufficient  in  point  of  form  or  substance,  is 
not  to  be  defeated  or  disregarded  merely  because  it  is  incon- 
sistent with  some  other  plea  or  defense  pleaded.  And  there 
is  no  distinction  in  this  respect  between  pleadings  verified 
and  unverified." 

These  views  appear  to  be  in  harmony  with  the  letter  and 
spirit  of  the  section  under  examination. 

Pomeroy's  Remedies  and  Remedial  Rights,  §  722.  Un- 
der section  1,  ch.  LXX,  concerning  practice  (R.  S.  1868, 
p.  504),  which  is  substantially  the  same  in  this  respect  as 
section  sixty  of  the  Code,  any  number  of  pleas,  however  in- 
consistent, could  be  interposed.  Such  was  the  uniform 
practice.  Even  if  we  were  to  follow  the  modified  rule 
adopted  in  New  York  {Hopper  v.  Hopper^  11  Paige's  Ch. 
46  ;  HollenbecJc  v.  Clow,  9  How.  Pr.  282),  that  the  Code  will 
not  tolerate  several  defenses  that  are  so  inconsistent  with 
each  other  that  the  proof  of  one  would  necessarily  dis- 
prove the  other,  tiie  defenses  here  interposed  would  not  be 
obnoxious  to  that  rule  of  construction.  This  ground  of  de- 
murrer to  the  entire  answer  is  not  well  taken.  A  question  is 
made  respecting  the  demurrer,  that  it  must  be  taken  as  a 
demurrer  to  the  entire  answer,  and  cannot  be  treated  as  a 
separate  demurrer,  so  that,  if  any  one  of  the  several  defenses 
set  up  therein  is  sufficient,  it  must  be  overruled. 

The  demurrer  in  its  commencement  is  stated  in  terms  to 
be  "to  the  answer  of  the  defendant  taken  together"  for 
insufficiency,  and  «ets  forth  in  extenso  grounds  of  objection 
lo  each  and  all  of  the  defenses  interposed  by  the  answer. 
Following  this  the  relator  in  terms  "demurs  to  the  second 
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answer  of  the  defendant "  for  insuflSciency,  and  sets  forth 
grounds  of  demurrer  to  this  separate  defense. 

In  like  manner  he  demurs  separately  to  the  third  and 
fourth  defenses. 

This  demurrer'must  be  treated,  not  only  as  a  demurrer  to 
the  whole  answer,  but  as  a  sepai'ate  demurrer  to  each  sepa- 
rate defense  demurred  to  therein. 

The  intention  of  the  relator  is  evident  to  refer  separately 
to  the  decision  of  the  court,  the  legal  sufficiency  of  each 
separate  defense,  as  well  as  the  legal  sufficiency  of  the 
answer  taken  as  a  whole.  Such  is  its  plain  language,  and 
there  is  no  room  for  any  other  construction.  That  a  de- 
murrer may  be  interposed  to  the  whole  answer,  and  to  one 
or  more  of  the  defenses  set  up  therein,  seems  to  be  contem- 
plated by  section  sixty-one  of  the  Code.  The  same  section 
of  the  Code  provides  that  so  much  of  any  pleading  as  may 
be  irrelevant,  redundant  or  immaterial  may  be  stricken  out 
on  demurrer,  and  we  will  first  consider  the  objections  of 
this  character  made  by  the  relator. 

To  the  second  defense  it  is  objected  (1)  that  the  following 
is  irrelevant,  redundant  and  immaterial,  to  wit :  "And  this 
defendant  denies  that  any  such  changes  as  appeared  upon 
said  statement  were  necessary  to  be  made  in  the  valuation 
of  the  real  and  personal  property  of  said  county  of  Arapa- 
hoe, for  the  year  1877,  in  order  to  equalize  and  adjust  the 
valuation  of  the  real  and  personal  property  of  said  county 
of  Arapahoe,  with  the  valuation  of  the  real  and  personal 
property  of  the  several  counties  of  the  State,"  and  (2)  that 
the  following  is  irrelevant,  redundant  and  immaterial,  to 
wit:  *'And  that  such  changes  were  made  contrary  to  the 
spirit  of  the  Constitution  and  the  laws  of  this  State." 

The  objections  are  well  taken.  The  first  denial  is  not  in 
response  to  any  allegation  of  the  petition,  nor  does  it  tender 
an  issue  that  can  be  considered  by  this  court.  The  board 
was  the  sole  judge  as  to  what  was  necessary  to  the  proper 
adjustment  and  equalization  of  the  tax  so  long  as  it  acted 
within  its  constitutional  and  statutory  jurisdiction.    This 
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court  can  only  inquire  whether  it  did  so  act  within  the  lim- 
its of  its  authority. 

The  second  denial  is  the  denial  of  a  conclusion  of  law, 
which  cannot  form  an  issue  capable  of  trial,  and  is  not  ad- 
missible under  any  system  of  pleading.  Van  Santvoord's 
Plead,  p.  416*. 

The  matter  objected  to  in  this  defense  will  accordingly 
be  stricken  out. 

To  the  third  answer  it  is  objected  upon  the  same  grounds 
that  all  after  the  phrase  "various  counties  of  the  State  " 
where  it  occurs  in  the  answer,  should  be  stricken  out. 

This  claim  is  too  broad  and  must  be  denied.  While  this 
portion  of  the  answer  contains  much  that  may  be  deemed 
irrelevant  matter  it  also  contains  allegations  which  tender 
an  issue  upon  the  power  of  the  State  board  to  increase  the 
aggregate  amount  of  the  valuation  as  returned  by  the  clerks 
of  the  several  counties.  In  objecting  to  the  specific  matter 
as  irrelevant,  redundant  or  immaterial,  the  pleader  should 
be  careful  to  include  in  his  specifications  only  such  portions 
of  the  answer  as  are  clearly  obnoxious  to  the  objection,  for 
the  reason  that,  if  any  portion  of  it  should  appear  material 
to  the'defense  or  a  proper  disposition  of  the  cause,  the  ob- 
jection being  entire,  must  be  overruled.  Van  Santvoord's 
Plead,  p.  623*. 

To  the  fourth  defense  it  is  objected  (1)  that  the  following 
is  irrelevant,  redundant  and  immaterial,  to  wit:  *'Tbe  said 
David  C.  Crawford,  auditor  of  State,  George  C.  Corning, 
State  treasurer,  Archibald  J.  Sampson,  attorney -general, 
do  not  and  never  did  constitute  a  State  board  of  equalizii- 
tion  of  the  State  of  Colorado,  and  they,  the  said  Crawford, 
Corning  and  Sampson,  had  no  right,  power  or  authority 
whatever,  in  the  absence  of  the  governor  and  secretary  of 
State,  to  sit  as  a  State  board  of  equalization  in  the  valua- 
tion of  the  real  and  personal  property  in  the  several  coun- 
ties of  the  State  as  returned  by  the  several  county  clerks," 
and  (2)  that  the  following  is  irrelevant,  redundant  and  im- 
material, to  wit :    *'  and  that  such  changes  were  made  with- 
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out  authority  of  law  and  were  irregular,  improper,  null 
and  void." 

Each  of  these  allegations  assert  nothing  but  a  conclusion 
of  law  and  will  be  stricken  out. 

The  third  defense,  set  up  in  the  answer,  proceeds  partly 
on  the  assumption  that  the  State  board  of  equalization  can 
only  act  legally  when  all  its  members  attend  its  meetings. 
This  defense  presents  the  question  whether,  when  a  board  la 
created  charged  by  law  with  the  duty  of  exercising  a  pub- 
lic function,  and  when  all  the  members  thereof  are  duly 
notified  of  the  time  and  place  of  its  meeting,  the  presence 
of  every  member  of  such  board  is  necessary  to  the  validity 
of  its  action.  When  an  authority  is  granted  to  several  per- 
sons to  transact  business  of  a  private  nature,  the  general 
rule  doubtless  is  that  unless  they  act  jointly  in  the  execu- 
tion of  the  autliority,  their  acts  are  void. 

In  the  case  of  a  corporation,  if  a  corporate  act  is  to  be 
done,  by  a  definite  body,  as  by  a  board  of  directors  or  trus- 
tees, where  the  charter  and  by-laws  are  silent,  a  majority, 
at  least,  must  be  present  to  constitute  a  quorum,  but  a  ma- 
jority of  that  quorum  may  do  the  act.  Angell  and  Ames 
on  Corporations,  § 502  ;  Green's  Brice's  Ultra  Vires^  45&; 
2  Kent's  Com.  *293  (12th  ed.) 

The  State  board  of  equalizaticm  is  not  in  any  strict  sense 
a  corporation,  yet  it  has  in  some  respects  the  similitude  of 
a  corporation.  It  is  termed  by  the  Constitution  which 
creates  it  a  boards  and  by  that  instrument  it  is  endued 
with  perpetuity.  The  board  consists  of  the  present  incum- 
bents of  the  offices  of  governor.  State  auditor.  State  treasurer, 
secretary  of  State  and  attorney -general  and  their  stcccessors 
in  office.  Like  corporations,  it  must,  by  implication  at  least, 
keep  a  record  of  its  proceedings.  But  here  the  analogy 
ends.  The  members  of  the  board  are  only  such  ex-officio. 
The  question  recurs,  can  an  act  of  the  board  be  valid,  done 
at  its  stated  meeting,  if  every  member  be  not  present  ? 

The  respondent  contends  for  the  broad  rule  laid  down  in 
the  opinion  of  Chief  Justice  Eyre  in  the  case  of  Grindley 
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V.  Barker  J  1  Bos.  &  Pul.  236,  that  "  where  a  number  of 
persons  are  intrusted  with  powers  not  of  mere  private  con- 
fidence, but  in  some  respects  of  a  general  nature,  and  oM 
of  them  are  regularly  assembled,  the  majority  will  conclude 
the  minority,  and  their  act  will  be  the  act  of  the  whole." 
This,  as  a  general  proposition,  cannot  be  questioned,  but  so 
far  as  the  opinion  inferentially  announces  that  the  act  of  a 
majority,  where  all  are  duly  notified,  is  not  the  act  of  the 
whole  unless  all  are  present,  it  was  not  responsive  to  the 
question  before  the  court. 

In  that  case  the  point  involved  was  whether  a  condemna- 
tion of  leather  made  by  four  out  of  six  triers  who  had 
been  duly  appointed  pursuant  to  statute,  the  entire  number 
having  assembled  and  having  taken  part  in  the  trying  of 
the  leather,  must  be  regarded  as  a  condemnation  by  all  six 
— ^not  whether,  if  one  of  the  triers  hsArefused^  or  neglected 
to  meet  with  the  others,  the  remaining  five  would  not  have 
been  competent  to  act.  The  rule  as  broadly  laid  down  in 
that  case,  without  any  qualification  whatever,  is  not,  we 
conceive,  the  universally  accepted  doctrine  in  England. 
Mex  V.  Beeston^  3  Term,  692;  Wifkerell  v.  Oartham^  6 
id.  383 ;  Doe  dem.  Read  v.  Godwin,  16  E.  C.  L.  37. 

In  this  country,  the  dictum  of  Chief  Justice  Eyre,  from 
which  the  broad,  unqualified  rule  is  sought  to  be  deduced, 
has  been  frequently  cited  with  approval,  but  seldom  in  a 
case  where  its  application  was  necessary  to  determine  the 
controverted  question. . 

In  Greene  v.  Miller^  6  Johns.  39,  the  point  decided  is 
that,  where  a  controversy  between  private  parties  is,  by 
agreement,  submitted  to  five  arbitrators,  it  is  necessary  that 
all  should  concur  in  the  award,  unless  the  agreement  other- 
wise provided.  This  is  distinctly  put  upon  the  ground 
that  a  submission  to  arbitrators  in  such  case  is  a  delegation 
of  authority  for  a  mere  private  purpose.  The  citation  of 
the  suggestion  in  Grindly  v.  BarJcer^  with  approval,  was 
obiter. 

In  the  case  of  Brown  v.  Cook^  9  Johns.  360,  the  question 
presented  was  not  whether  the  act  of  a  meeting  of  the  corn- 
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missioners  of  highways  duly  convened  would  be  valid,  if  a 
majority  only  attended,  but  whether  without  any  meeting 
the  commissioners  could  individually  act  and  order  the 
removal  from  the  highways  of  an  encroachment  thereon. 

In  Ex  parte  Rogers^  7  Cowen,  526,  the  point  determined 
was  that  where  three  persons,  who,  by  law,  were  constituted  a 
board  of  appraisers  convened  and  conferred,  but  only  two 
joined  in  the  award,  the  third,  although  actually  present, 
declaring  himself  absent  and  refusing  to  unite  in  the  award, 
the  act  of  the  majority  was  the  act  of  the  board.  The  ques- 
tion whether  if  the  dissentient  member,  being  notified, 
had  failed  to  attend,  the  act  of  the  majority  would  not  have 
been  valid,  was  not  properly  before  the  court.  Following 
the  dictum  in  the  case  of  Orindly  v.  Barker^  the  legisla- 
ture of  New  York,  December  10th,  A.  D.  1828  (2  R.  S., 
Ch.  VIII,  titXVII,  §27),  enacted  as  follows:  ''Whenever 
any  power,  authority  or  duty  is  confided  by  law  to 
three  or  more  persons,  and  whenever  three  or  more  persons 
or  officers  are  authorized  by  law  to  perform  any  act,  such 
act  may  be  done  and  such  power,  authority  or  duty  may 
be  exercised  and  performed  by  a  majority  of  such  persons 
or  officers  upon  a  meeting  of  all  the  persons  so  intrusted 
or  empowered,  unless  special  provision  is  otherwise  made." 

The  decisions  in  the  cases  of  McCoy  v.  Curtice^  9  Wend. 
18 ;  Downing  v.  Rugar^  21  id.  178 ;  The  People  v.  White- 
side, 23  id.  9 ;  Keeler  v.  Frost,  22  Barb.  400 ;  People  v. 
Supervisors  Chenango  County^  11  N.  Y.  571 ;  Doughty 
V.  Hope^  3  Denio,  253  ;  Lee  v.  Parry^  4  id.  126,  cited  and 
relied  on  by  counsel  for  respondent,  were  rendered  subse- 
quent to  the  enactment,  and  we  must  believe  were  controlled 
by  the  provisions  of  this  section.  They,  tlierefore,  have 
very  little  authoritative  force  in  this  case.  But  even  under 
this  section,  as  mandatory  as  it  seems  to  be,  it  is  concedf»d 
that  if  the  absent  member  of  the  board  had  been  notified, 
the  act  of  the  majority  would  be  deemed  to  be  the  act  of 
the  board. 

In  the  case  of  McCoy  v.  Curtice^  cited  supra,  the  court 
says :  "There  can  be  no  doubt  that  a  contract  made  by  all 
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of  the  trustees  and  signed  by  two  would  be  binding,  or 
that  two  could  contract  against  the  will  of  the  third,  if  he 
was  duly  notified  or  consulted  and  refused  to  act." 

The  opinion  of  the  court  in  the  case  of  the  People  v. 
Coghill^  4!7  Cal.  361,  to  the  effect  that  in  order  to  the  valid- 
ity of  the  assessment  made  by  the  board  of  commissioners 
it  was  necessary  that  they  should  all  act,  both  in  viewing 
and  assessing  the  swamp  land,  was  founded  upon  a  statute 
which  in  terms  declared  that  ''the  three  commissioners 
shall  jointly  view  and  assess  upon  each  and  every 
acre  to  be  reclaimed  or  benefited  thereby,  a  tax  proportion- 
ate to  the  whole  expense,  and  to  the  benefits  w'hich  shall 
result  from  such  w^orks,"  etc.  (Stat,  of  Cal.  1867-8,  516.) 
It  was  held  that  the  statute  which,  by  express  language 
and  not  by  implication,  merely  required /om^  action,  must 
be  pursued. 

The  case  of  Charles  v.  The  City  of  HohoTcen^  3  Butcher 
(27  N.  J.),  203.  but  affirms  the  doctrine  that  where  an  au- 
thority judicial  in  its  character  is  conferred  upon  a  body 
consisting  of  two  integral  parts  —  in  that  instance  of  a 
mayor  and  council — it  cannot  be  exercised  by  either  in  the 
absence  of  the  other. 

In  the  State  v.  Pratt,  5  Halstead  (10  N.  J.),  161,  it  was 
held  that  an  order  of  filiation  must  be  executed  by  the  two 
justices  jointly,  and  not  separately.  The  majority  rule 
could  not  have  been  invoked  in  this  case. 

The  general  rule  to  which  the  authorities  advert  is  to  be 
applied  with  certain  important  exceptions  and  modifica- 
ti'  'US  which  we  will  hereafter  indicate.  That  eminent  jurist, 
Chief  Justice  Shaw,  in  Williams  v.  The  School  District  in 
Lune/iberg,  21  Pick.  75,  lays  down  the  doctrine  which  we 
conceive  applicable  to  the  State  board  of  equalization,  with 
clearness  and  precisi  )n,  a  doctrine  in  harmony  with  the 
si)irit  and  genius  of  our  republican  government. 

The  question  before  the  court  was,  whether  an  assessment 
made  by  two  out  of  a  board  of  three  assessors,  the  third 
having  been  notified,  was  valid,  a  question  in  principle 
somewhat  analogous  to  the  one  under  consideration. 
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Speaking  for  the  court,  the  learned  chief  justice  says  : 
"  Where  a  body  or  board  of  officers  is  constituted  by  law 
to  perform  a  trust  for  the  public  or  to  execute  a  duty  pre- 
scribed by  law,  it  is  not  necessary  that  all  should  concur 
in  the  act  done.  The  act  of  the  majority  is  the  act  of  the 
body,  and  where  all  have  had  due  notice  of  the  tiihe  and 
place  of  meeting,  in  the  manner  prescribed  by  law,  or  by 
the  rules  and  regulations  of  the  body  itself,  if  there  be  any, 
otherwise,  if  reasonable  notice  be  given,  and  no  practice  or 
unfair  means  are  used  to  prevent  all  from  attending  and 
participating  in  the  proceedings,  it  is  no  objection  that  all 
the  members  do  not  attend,  if  there  be  a  quorum.  In  the 
present  case  all  three  having  had  an  opportun/if/  to  act,  the 
act  of  two  is  sufficient."  In  the  Commonwealth  ex  rel. 
Hall  V.  The  Canal  Commissioners^  9  Watts,  466,  in  which 
the  question  referred  to  the  decision  of  the  court  was, 
whether  the  act  of  a  board  of  appraisers  (one  of  whose 
members  had  resigned)  in  making  an  appraisement  of  the 
damages  done  to  the  relator's  land  by  reason  of  the  con 
struction  of  a  canal  was  valid,  the  court,  Chief  Justice* 
Gibson  delivering  the  opinion,  affirmed  its  validity.  The 
court  substantially  says :  These  appraisers  were  constituted 
a  board  for  the  performance  of  duties  of  a  public^  delibera- 
tive fniA  Judicial  nature,  and  it  may  be  safely  said  that  any 
duty  of  an  aggregate  organ  of  the  government  may  be  per- 
formed by  a  majority  of  its  members  where  the  constitut- 
ing power  has  not  expressly  required  a  concurrence  of  the 
whole,  and  further,  "  that  it  is  not  to  be  supposed  that  the 
functions  of  the  board  would  be  suspended,  to  the  detri- 
ment of  the  public,  by  the  loss  of  one  of  its  members." 
And  herein  lies  the  important  distinction  between  a  mere 
private  agency,  and  a  public  aggregate  agency  charged  with 
the  duty  of  exercising  a  governmental  function.  If  one  of 
several  persons  to  whom  is  confided  the  execution  of  a 
private  trust  refuses  to  join  with  the  others,  or  if,  after  his 
appointment  and  before  the  execution  of  the  trust,  he  dies, 
the  business  may  be  put  off  till  another  time.  Not  so  with 
public  business  of  a  deliberative  or  judicial  character.  It 
Vol.  Ill  — 58 


Digitized  by 


Google 


458      People  ex  rel.  Crawford  v.  Lothrop,  etc.  [Dec.  T., 

cannot  be  deferred  to  a  more  convenient  season.  By  neces- 
sity, prompt  action  is  required.  Tlie  law  exacts  it.  The 
public  weal  demands  it.  The  fraraers  of  the  Constitution 
and  the  people  who  adopted  it,  we  think,  did  not  intend, 
by  the^  manner  in  which  the  board  was  formed,  to  place  it 
in  the  power  of  one  member  to  prevent  its  sitting. 

The  equalization  officers  by  the  organic  law  are  consti- 
tuted a  board  ea  nomine.  They  act  as  a  'boardj  as  an 
aggregate  body,  and  not  as  individuals.  If  the  legitimate 
operations  of  the  fiscal  department  of  the  State  can  be  de- 
feated by  one  member  of  the  State  board,  either  through 
obstinacy,  sickness  or  for  mere  partisan  or  other  purposes, 
then  indeed  does  our  revenue  system,  so  far  as  relates  to 
the  equalization  and  adjustment  of  State  taxes,  rest  upon  a 
precarious  foundation.  Nothing  less  than  the  clear,  ex- 
press intention  of  the  law-making  powers,  in  the  silence  of 
the  Constitution,  that  all  the  members  of  the  board  must 
meet  and  confer,  would,  in  our  opinion,  warrant  us  in  hold 
ing  that  the  action  of  the  majority  of  the  whole  number  is 
not  the  action  of  the  board  where  every  member  had  an 
opportunity  by  dtt^  notice  to  attend  its  meeting.  'Authori- 
ties, in  addition  to  those  above  cited,  are  not  wanting  to 
show  that  where  a  public  duty  is  cast  by  law  upon  a  board 
a  majority  may  act.  Caldwell  v.  Harrison^  11  Ala.  (N.  S.) 
766 ;  Sprague  v.  Bailey^  19  Pick.  436  ;  Commissioners  v. 
LecJcy,  6  Serg.  &  Rawle,  165  ;  Jewett  v.  Alton^  7  N.  H.  253  ; 
Cooley  V.  O'Connor,  12  Wall.  398. 

Were  all  the  members  of  the  board  duly  notified  ?  The 
statute  requiring  the  board  to  sit  at  the  office  of  the  secre- 
tary of  State  at  the  capital,  on  the  second  Monday  of 
August  of  each  year,  was  notice  to  all  the  members  of  the 
board.    Section  2281,  General  Laws. 

The  respondent  failing  to  deny,  except  inferentially,  in 
the  third  defense  admits  that  the  subsequent  meetings  were 
held  pursuant  to  adjournment.  At  ai  adjourned  meeting 
any  business  may  be  transacted  that  might  have  been 
transacted  at  the  stated  meeting.    It  is,  in  fact,  but  a  con- 


Digitized  by 


Google 


1877.]     Pboplb  ex  rel.  Crawfobd  7>.  Lothbop,  etc.       459  - 

tinuation  of  the  stated  meeting.  Dill,  on  Mun.  Corp.  223, 
224,  226. 

As  all  the  members  of  the  board  were  notified  and  a 
majority  attended,  the  action  of  that  majority  was  not  in- 
valid on  account  of  the  failure  of  other  members  to  attend. 

We  oome  now  to  the  consideration  of  a  question  which 
vitally  affects  the  public  welfare.  The  answer  alleges  in 
substance  that  the  auditor  of  State,  State  treasurer  and 
attorney-general,  assuming  to  be  and  to  act  as  the  State 
board  of  equalization,  increased  the  aggregate  valuation  of 
the  real  and  personal  property  over  and  above  the  valua- 
tions as  returned  by  the  clerks  of  the  following  counties  as 
follows : 

The  county  of  Arapahoe $960,255  90 

The  county  of  Bent 224,038  45 

The  county  of  Boulder 630,654  70 

The  county  of  Douglas 305,389  60 

The  county  of  Elbert 409,008  95 

The  county  of  El  Paso 383,818  90 

The  county  of  Gilpin 65,025  00 

The  county  of  Huerfano 12,538  14 

The  county  of  Jefferson 547,979  05 

The  county  of  Lake 272*  85 

The  county  of  La  Plata 6,962  50 

The  county  of  Larimer 305,330  86 

The  county  of  Las  Animas 24,648  93 

The  county  of  Park ; 11,303  00 

The  county  of  Pueblo 644,332  70 

The  county  of  Rio  Grande ,- ". . . .  2,694  50 

The  county  of  Routt. 49,206  50 

The  county  of  Saguache 28,568  73 

The  county  of  Summit 408  72 

The  county  of  Weld 889,645  20 

$5., 490,993  32 
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That  at  the  same  time  the  board  diminished  the  aggre- 
gate valuations  of  the  following  counties,  as  follows : 

The  county  of  Conejos $1,862  20 ' 

The  county  of  Costilla 5,287  00 

The  county  of  Custer 28,834  05 

The  county  of  Fremont 16,617  00 

$49,590  85 


That  they  made  no  changes  of  the  valuation  of  the  prop- 
erty of  the  other  counties  of  the  State. 

That  the  net  increase  of  the  aggregate  valuation  of  all 
the  counties  of  the  State  above  the  aggregate  valuation  as 
returned  by  the  clerks  of  the  several  counties  was  five  mil- 
lions four  hundred  and  forty-one  thousand  four  hundred 
and  two  and  47-100  dollars  ($5,441,402.47). 

Was  it  in  the  power  of  the  board  of  equalization  to  thus 
increase  the  aggregate  valuation  of  the  real  and  personal 
property  of  the  State  above  the  aggregate  valuation  as 
returned  by  the  clerks  of  the  several  counties ! 

Taxes  are  defined  as  being  the  enforced  proportional  con- 
tribution of  persons  and  property  levied  by  authority  of 
State  for  the  support  of  the  government  and  for  all  public 
needs. 

They  are  the  property  of  the  citizens  demanded  and  re- 
ceived by  the  government,  that  it  may  be  enabled  to  perform 
its  essential  functions.  The  demand  is  founded  on  the  recip- 
rocal duties  of  protection  and  support  existing  between  the 
State  and  its  citizens.  Protection  of  life,  liberty  and  prop- 
erty is  the  citizen's  return.  The  sovereignty  of  the  State 
within  its  limits  secures  their  enforcement.  Their  levy  and 
collection  is  one  of  the  highest  acts  of  supreme  power,  in 
that  it  takes  the  property  of  the  citizen  by  processes  of  ne- 
cessity more  or  less  summary  and  but  quasi-judicial. 

History  *is  full  of  its  abuses,  and  A^ierican  constitutions, 
statutes  and  decisions  show  with  what  jealous  solicitude  and 
care  the  power  has  been  viewed  and  guarded.    Limited  by 
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the  people  in  their  Constitution  to  specified  purposes  and 
within  fixed  rates,  the  mode  and  manner  of  its  exercise  pre- 
scribed and  settled  by  statutory  enactment,  the  power 
wherever  found,  whether  in  constitution  or  statute,  must  still 
be  strictly  construed  by  the  j  adiciary.  Thus  at  this  point  of 
danger  to  the  citjzen,  the  genius  of  our  laws  has  stationed 
the  triple  guard  of  constitutional  limitation,  statutory  reg- 
ulation and  judicial  interpretation. 

Any  injury,  then,  involving  the  legality  of  a  tax  proceed- 
ing must  be  conducted  in  reference  to  these  general  princi- 
ples, keeping  in  view  that  revenue  is  essential  to  the  existenc  3 
of  the  State,  and  that  its  collection  in  accordance  with  the 
mode  prescribed  by  law,  and  in  that  mode  only,  is  essential 
to  the  preservation  of  the  rights  of  the  citizen. 

The  question  here  presented  is  one  touching  the  powers 
of  the  State  board  of  equalization.  Section  16,  article  10  of 
the  Constitution  provides  as  follows  :  '*  There  shall  be  a 
State  board  of  equalization,  consisting  of  the  governor,  State 
auditor,  State  treasurer,  secretary  of  State,  and  attorney- 
general.  *  *  *  The  duties  of  the  State  board  of  equali- 
zation shall  be  to  adjust  and  equalize  the  valuation  of  real 
and  personal  property  among  the  several  counties  of  the 
State." 

The  purpose  of  the  creation  of  this  board  is  imported  in 
its  title  ;  its  duties,  as  stated  in  terms  in  the  Constitution,  are 
to  ^"^  adjust  and  equalize  the  valuation  of  real  and  personal 
property  among  the  several  counties  of  the  State."  Perfect 
equality  in  the  assessment  of  taxes  is  unattainable,  approx- 
imation to  it  is  all  that  can  be  had. 

The  object  of  the  provision  is  to  apportion  as  equitably 
as  may  be  the  burthen  of  the  State  government  among  the 
several  counties,  to  prevent  a  disproportionate  share  of  the 
State  tax  from  being  thrown  upon  any  county  or  counties 
by  reason  of  the  action  of  the  local  assessors.  The  grossest 
inequality  might  prevail  in  the  valuations  in  the  different 
counties,  and  possibly  with  reference  to  escaping  a  fair  pro- 
portion of  the  State  tax,  and  without  a  power  lodged  some- 
where to  adjust  and  equalize  the  several  county  valuations, 
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the  greatest  injustice  might  be  done,  and  there  would  be  a 
practical  annulment  of  the  constitutional  provision  that 
*'  all  taxes  shall  be  uniform  upon  the  same  class  of  subjects 
within  the  territorial  limits  of  the  authority  levying  the 
tax."  It  was  to  meet  this  difficulty  and  accomplish  this 
end  that  the  State  board  of  equalization  was  created  with 
powers  to  adjust  and  equalize.  For  this  purpose  the  boai-d 
is  required  by  statute  (General  Laws,  §  42,  p.  7fi6)  to 
*'  examine  the  various  assessments  as  far  as  regards  the  State 
tax,  and  equalize  the  rate  of  assessments  in  the  various  coun- 
ties whenever  they  are  satisfied  that  the  scale  of  valuation 
has  not  been  adjusted  with  reasonable  uniformity  by  the 
diflFerent  assessors."  By  section  43,  the  board  is  required 
to  ascertain  whether  the  "  valuation  of  real  estate  in  each 
county  bears  a  fair  relation  or  proportion  to  the  valuation 
of  all  other  counties  of  the  State,  and  on  such  examination 
they  may  increase  or  diminish  the  aggregate  valuation  of 
real  estate  in  any  county  as  much  as  in  their  judgment  may 
be  necessary  to  produce  a  just  relation  between  all  the  val- 
uations of  real  estate  in  the  State,  but  in  no  instance  shall 
they  reduce  the  aggregate  valuation  of  all  the  counties 
below  the  aggregate  valuation  as  returned  by  the  olerks  of 
the  several  counties."  Under  these  sections  it  is  claimed 
that  the  board  has  the  power  to  increase  the  aggregate  val- 
uation of  the  real  and  personal  property  of  the  State  over 
and  above  the  aggregate  valuation  as  returned  by  the  clerks 
of  the  different  counties. 

This  claim  if  well  founded  makes  them  practically  a  board 
of  assessors,  with  power  to  fix  and  determine  values  as  well 
as  to  adjust  and  equalize  valuations. 

In  all  cases  of  taxes  by  valuation  an  assessment  is  indis- 
pensable and  primary.  It  lies  at  the  foundation  of  the  pro- 
ceeding. The  term  as  commonly  employed  embraces  botli 
the  listing  of  taxable  property  and  the  determination  of  its 
value.  This  assessment  is  not  only  indispensable,  but  in 
making  it  the  provisions  of  the  statute  under  which  it  is 
made  must  be  observed  with  particularity.  If  this  were  not 
compulsory;  if  the  officers  were  at  liberty  to  disregard  imr 
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portant  provisions  of  the  statute  in  this  initiatory  step,  the 
chief  protection  which  the  law  has  intended  for  individuals 
in  tax  cases  would  be  removed.  Cooley  on  Taxation,  p. 
259-60. 

.  Our  statutes  provide  (Q-eneral  Laws,  p.  742,  §  4)  that 
"  all  property,  both  real  and  personal,  within  the  State,  not 
expressly  exempt  by  law,  shall  be  subject  to  taxation." 
They  further  provide  (General  Laws,  p.  747,  §  14)  that  "  all 
taxable  property  shall  be  listed  and  valued  each  year,  and 
shall  be  assessed  at  its  full  cash  value."  Let  us  then  in- 
quire where,  under  our  Constitution  and  laws,  this  import- 
ant power  of  determining  the  valuation  of  taxable  property 
as  a  basis  of  taxation  is  lodged. 

The  Constitution  provides  (§  8,  art.  14)  for  the  election 
in  each  county,  each  alternate  year,  of  a  county  assessor. 
He  is  thus  a  constitutional  officer,  and  though  his  duties  are 
left  unprescribed,  the  essential  duties  of  an  assessor  must 
be  presumed  to  have  been  contemplated.  Is  there  not  here 
a  plain  intention  on  the  part  of  the  people  to  preserve  local 
control  over  the  valuation  of  property  for  purposes  of  tax- 
ation ?  This  local  control  existed  under  the  territorial  form 
of  government  under  which  they  had  been  living,  and  is 
this  not  an  eflfbrt  to  secure  it  beyond  contingency  ?  In  view 
of  this  provision  and  of  other  constitutional  limitations  it 
may  be  gravely  doubted  whether  it  is  competent  for  the  leg- 
islative authority  to  take  from  county  assessors  the  sub- 
stantial control  of  valuations  of  property  for  State  taxation, 
and  vest  it  in  a  central  authority.  The  question  here  pre- 
sented is  not  what  the  legislative  authority  could  do  in  this 
respect,  but  what  it  has  done. 

Following  the  provisions  of  the  Constitution  our  statutes 
(General  Laws,  §  121,  p.  247)  provide  for  the  election  of  a 
county  assessor  in  each  county  of  the  State  who  shall  give 
bond  to  the  people  of  Colorado  and  subscribe  an  oath  for 
the  faithful  performance  of  his  duties  as  assessor. 

Section  25  (General  Laws,  p.  750)  requires  the  county 
commissioners  of  each  county  to  furnish  the  assessors  suit- 
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able  blank  forms  for  assessment,  and  such  instructions  as 
shall  be  necessary  to  secure  full  and  uniform  assessments 
and  returns. 

Section  21  (General  Laws,  p.  749)  requires  the  assessor  to 
leave  with  each  resident  of  his  county,  etc.,  a  notice  requir- 
ing him  to  make  out  and  return  to  the  assessor  a  list  of  his 
property  subject  to  taxation,  and  to  leave  him  a  blank  form 
upon  wliich  the  list  may  be  made.  This  return  by  an- 
other section  is  to  be  under  oath. 

Section  23  (General  Laws,  p.  750)  provides  for  the  valua- 
tion of  certain  property  by  the  owners. 

Section  32  (General  Laws,  p.  753)  provides  that  all  prop- 
erty shall  be  valued  by  the  assessor,  except  such  as  may  be 
required  to  be  valued  by  the  owner,  in  section  23  of  the  act. 

Section  11  (General  Laws,  p.  744)  provides  that  the  assessor 
shall  assess  all  personal  property  situate  or  being  in  liis 
county. 

Section  27  (General  Laws,  p.  751)  provides  for  the  assessor 
to  assess  in  case  of  failure  of  owner  to  give  in  his  list  ac- 
cording to  law. 

Section  33  (General  Laws,  p.  753)  provides  for  the  delivery 
of  the  assessment  roll  by  the  assessor  to  the  county  clerk. 

Section  37  (General  Laws,  p.  754)  provides  an  oath  to  be 
taken  by  the  assessor  and  attached  to  the  assessment  rolls, 
to  the  effect  that  he  has  made  diligent  inquiry  and  examin- 
ation to  ascertain  all  property  within  his  county  subject  to 
taxation  ;  that  he  has  assessed  it  equally  and  uniformly 
according  to  his  best  judgment  and  information  and  belief 
at  its  full  cash  value;  that  he  has  faithfully  complied  with 
all  duties  imposed  on  the  assessor  by  the  revenue  laws  ;  that 
he  has  not  imposed  any  unfair  assessment  through  malice 
nor  allowed  any  one  to  escape  a  just  and  equal  assessment 
through  favor. 

Section  38  (General  Laws,  p.  754)  provides  that  the 
county  commissioners  of  each  county  shall  constitute  a 
board  of  equalization  for  the  correction  and  completion  of 
the  assessment  rolls,  with  powder  to  supply  omissions  in  the 
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assessment  rolls,  and  for  the  purpose  of  equalizing  the 
same,  to  increase,  diminish  or  otherwise  alter  and  correct 
any  assessment  or  valuation.  It  provides  in  case  of  change 
of  the  assessment  of  any  tax  payer,  that  he  shall  be  notified 
and  have  a  hearing  before  the  board.  It  constitutes  them  a 
quasi  court  to  hear  any  and  all  complaints  of  the  tax  payer 
touching  the  valuation  or  listing  of  his  property,  with  full 
power  to  adjust  and  correct  the  assessment  roll  as  in.  their 
j  udgment  they  may  deem  proper  and  right,  thus  adding 
statutory  duties  to  their  constitutional  duty  "  to  adjust  and 
equalize."  Other  sections  of  the  law  might  be  cited,  but 
those  mentioned  suffice  for  our  purpose.  We  find  here  a 
complete  system  with  well-defined  and  minutely  prescribed 
rules  and  regulations  guarding  the  property  right  of  the 
citizen  ;  guarding  equally  the  revenue  necessities  of  the 
State,  acting  through  the  instrumentalities  of  owners  and 
the  assessors  chosen  by  the  electors  of  the  several  counties, 
listing,  valuing,  and  returning  taxable  property  under  the 
sanction  of  an  oath,  with  the  board  of  county  commission- 
ers acting  as  a  board  of  appeal  and  review,  all  for  the  one 
purpose  of  ascertaining,  determining  and  fixing  the  value 
of  taxable  property  in  each  county  of  the  State  as  a  basis  of 
taxation.  The  statute  provides  for  the  transmission  of  these 
assessment  rolls  of  the  county  to  the  board  of  equalization 
and  contemplates  that  one  assessment  shall  be  made  for 
both  State  and  local  taxes. 

The  only  exception  to  this  that  we  find  is  the  express  pro- 
vision for  the  assessment  of  railroad  property  by  the  State 
board  of  equalization.  For  this,  in  the  opinion  of  the  legis- 
lature, there  was,  doubtless,  an  obvious  necessity  and 
authority,  found  in  the  last  clause  of  section  15,  article  10 
of  the  Constitution,  which  provides  that  the  board  shall 
perform  such  other  duties  as  shall  be  prescribed  by  law. 
The  assessor  is  thus  made  an  integral  part  of  the  revenue 
system  which  not  only  thus  specifies  and  defines  his  duties, 
but  assigns  to  other  officers  and  boards  equally  well-defined 
and  separate  duties.  The  assessor  shall  list  and  value- 
The  board  of  commissioners  shall  equalize,  adjust,  increase 
Vol.  m— 59 
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and  diminish,  sapply  omissions  and  correct  errors  and  hear 
complaints.  The  county  clerk  shall  prepare  assessment 
rolls  and  compute  and  extend  the  tax  therein.  The  State 
board  of  equalization  shall  adjust  and  equalize  valuations, 
and  lastly,  the  county  treasurer  shall  collect  the  tax.  In 
seeking  for  legislative  intent,  reference  must  be  had  not 
only  to  the  form  and  phraseology  of  the. particular  section 
undcir  consideration,  but  any  part  must  be  viewed  in  con- 
nection with  the  whole,  so  if  possible  to  harmonize  and  give 
effect  to  the  whole. 

Looking  then  to  the  provisions  of  the  Constitution  and 
the  statute,  we  are  clearly  of  the  opinion  that  the  power  to 
fix  and  determine  the  valuation  of  taxable  property  is  lodged 
by  them  in  the  assessor  and  the  board  of  county  commis- 
sioners of  the  several  counties  of  the  State,  and  that  when 
they  have  under  the  law  performed  this  duty  and  exercised 
this  power,  that  the  sum  of  the  valuations  of  the  several 
counties  so  by  them  found  must  be  taken  as  tlie  aggregate 
valuation  of  all  the  property  in  the  State,  and  is  conclusive 
and  final  as  against  the  State  board  of  equalization.  The 
State  board  may,  for  the  purpose  of  adjusting  and  equaliz- 
ing, increase  the  aggregate  valuation  of  one  county,  and 
decrease  the  aggregate  valuation  of  another,  but  they  have 
no  power  to  increase  the  sum  of  all  the  valuations  of  the 
several  counties  of  the  Sbite.  That  aggregate  valuation  has 
been  found  for  them,  and  fixed  by  the  authority  and  in  the 
mode  prescribed  by  the  law.  This  view  is  not  only  sanc- 
tioned by  the  force  of  the  general  provisions  of  the  statute 
considered  as  a  whole,  but  also  by  the  phraseology  of  the 
sections  under  consideration.  The  board  is  to  adjust  and 
equalize  the  valuation.  This  term  valuation  here  imports 
values  already  estimated  and  fixed  and  must  be  referred  for 
the  measure  of  its  force  and  meaning  to  the  mode  prescribed 
by  law  for  estimating  and  fixing  valuations.  The  aggregate 
material  with  which  the  board  can  deal  is  thus  limited  ;  they 
may  adjust  and  equalize  it  among  the  several  counties,  but 
they  cannot  add  to  its  volume. 
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It  is  claimed  that  iu  that  the  statute  prohibits  the  board 
from  decreasing  ''the  aggregate  valaation  of  all  the  coan- 
ties  below  the  aggregate  valuation  as  returned  by  the  clerks 
of  the  several  couuties "  (Greneral  Laws,  p.  756,  §43),  the 
power  to  increase  must  be  implied. 

A  power  so  vast  and  important,  involving  the  integrity  of 
constitutional  limitation,  cannot  be  founded  on  an  implica- 
tion of  law.  A  statute  in  derogation  of  the  rights  of  prop- 
erty, or  which  takes  away  the  estate  of  the  citizen,  must  be 
strictly  construed.  Sharp  v.  Spier^  4  Hill,  76 ;  Bloom  v. 
jBurdicky  1  id.  130. 

Section  11  of  the  Constitution  is  as  follows :  "The  rate  of 
taxation  on  property  for  State  purposes  shall  never  exceed 
six  mills  on  each  dollar  of  valuation,  and  whenever  the  tax- 
able property  within  the  State  shall  amount  to  one  hundred 
million  dollars,  the  rate  shall  not  exceed  four  mills  on  each 
dollar  of  valuation,  and  whenever  the  taxable  property 
within  the  State  shall  amount  to  three  hundred  million  dol- 
lars, the  rate  shall  never  thereafter  exceed  two  mills  on  each 
dollar  of  valuation,  unless  a  proposition  to  increase  such 
rate,  specifying  the  rate  proposed,  and  the  time  during 
which  the  same  shall  be  levied,  be  first  submitted  to  a  vote 
of  such  of  the  qualified  electors  of  the  State  as  in  the  year 
next  preceding  such  election  shall  have  paid  a  property 
tax  assessed  to  them  within  the  State,  and  a  majority  of 
those  voting  thereon  shall  vote  in  favor  thereof  in  such 
manner  as  prescribed  by  law." 

If  this  claim  of  power  on  behalf  of  the  State  board  to 
increase  the  valuation  be  admitted,  why  limit  in  the  Consti- 
tution the  per  cent  that  it  may  levy?  It  matters  little 
whether  the  limitation  be  one  mill  or  ten,  if  increase  of  val- 
uation be  unrestrained.  Limited  upon  the  one  hand,  it  is 
unlimited  upon  the  other.  We  may  neither  calculate  its 
extent  nor  challenge  its  pretensions.  Over  five  million  dol- 
lars increase  this  year  —  it  may  be  over  fifty  million  dollars 
increase  the  next. 

Under  this  construction  of  the  statute  the  efforts  of  the 
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people  to  establish  and  maintain  legitimate  restraints  on 
the  power  to  tax  will  have  been  unavailing,  and  the  checks 
and  guards  which  they  have  embodied  in  their  Consti- 
tution to  that  end,  cease  to  be  of  practical  force  or  value. 
The  spirit  of  the  law  and  not  "the  letter  which  destroys" 
must  prevail.  We  cannot  believe  that  any  such  grant  of 
power  to  the  State  board  of  equalization  was  within  the 
intent  of  the  legislative  authority. 

We  are,  therefore,  of  the  opinion  that  the  board  of  equal- 
ization in  making  the  increased  valuation  acted  without 
authority  of  law,  and  that  their  action  in  this  respect  is 
void. 

Every  county,  the  aggregate  amount  of  whose  valuation 
was  increased,  must  be  presumed  to  have  been  assigned 
some  portion  of  this  added  burthen  of  taxation.  Tlie  county 
of  Arapahoe  comes  within  this  class,  and  the  defense  of  the 
respondent  must  be  held  good. 

Upon  the  question  of  the  levy  of  the  State  tax  by  the 
board  of  county  commissioners  before  the  county  clerk 
could  be  called  upon  to  compute  and  carry  out  the  tax  on 
his  rolls,  upon  which  counsel  were  heard  at  chambers  after 
the  argument  in  chief,  we  are  of  the  opinion  that  no  levy 
was  necessary  on  the  part  of  the  board  of  commissioners. 
Section  2288  (General  Laws,  p.  756)  provides  that  "  on  or 
before  the  first  day  of  September,  in  each  year,  the  auditor 
shall  transmit  to  the  clerk  of  each  county  a  statement  of 
the  changes,  if  any,  which  have  been  made  in  the  assess- 
ment, and  the  rate  of  State  tax  which  is  to  be  levied  and 
collected  within  his  county,  which,  however,  shall  not 
exceed  three  mills  on  a  dollar  of  the  valuation,  and  wJien 
the  board  fixes  no  different  rate,  or  if,  for  any  reason,  the 
board  fail  to  sit,  or  the  county  clerk  should  fail  to  receive 
the  statement  of  the  rate  of  tax  ordered  by  them,  that  rate 
shall  be  deemed  to  be  levied,  and  the  clerk  of  each  county, 
in  making  up  the  tax  list  required  by  this  act,  shall  compute 
and  carry  out,  in  the  proper  column,  a  State  tax  at  the  i-ate 
aforesaid ;  provided,  however,  that  for  the  year  1877,  the 


Digitized  by 


Google 


1877.]     People  ex  rel.  Crawford  v.  Lothrop,  etc.        469 

rate  of  taxation  shall  be  for  State  purposes  five  mills  on  the 
dollar,  unless  the  State  board  of  equalization  shall  fix  a 
different  rate." 

In  this  section  the  intention  of  the  legislature  is  evident, 
to  provide  against  contingencies  that  might  defeat  and  leave 
unprovided  the  State  revenues.  The  force  of  the  section  is 
to  levy,,  by  legislative  declaration,  a  State  tax  for  the  year 
1877,  of  live  mills  on  each  dollar  of  valuation  in  any  one 
or  more  of  the  following  cases :  (1)  Where  the  board  fixes 
no  different  rate ;  (2)  where,  for  any  reason,  the  board  fail 
to  sit,  or  what,  in  our  opinion,  is  the  same  thing,  where  for 
any  reason  its  sitting  shall  prove  ineffectual  ;  (3)  when  the 
county  clerk  shall  fail  to  receive  the  statement  of  the  rate 
of  tax  ordered  by  the  board. 

Upon  the  happening  of  any  one  or  all  of  these  contingen- 
cies the  law  intervenes  and  makes  the  levy,  and  it  bi^comes 
the  duty  of  the  clerks  of  the  several  counties  in  making  out 
the  tax  list,  in  the  language  of  the  statute,  to  "  compute  and 
carry  out  in  the  proper  column  a  State  tax"  at  the  rate 
fixed  by  law.  As  the  record  discloses  that  no  different  rate 
was  fixed  by  the  board,  and  as  in  our  mind  no  valid  changes 
were  made  by  it  in  the  valuations  of  the  different  counties, 
this  levy  must  be  computed  upon  the  valuations  as  returned 
by  the  clerks  of  the  several  counties  as  the  basis  of  the  tax. 

Whether  if  a  different  rate  had  been  fixed  by  the  board, 
it  would  have  been  necessary,  in  view  of  the  provisions  of 
section  2284,  for  the  board  of  county  commissioners  to  make 
a  levy,  it  is  not  necessary  for  us  to  determine. 

The  demurrer,  except  as  to  the  irrelevant,  redundant  and 
immaterial  matter  of  the  answer,  which  we  have  ordered 
stricken  out,  is  overruled. 

Demurrer  overrvZed. 

TwcoNSisTENT  Defttnses.  —  Dofpndant  may  plead  as  many  mattora  of  fact  In  Bevpral 

Seaa  as  he  may  doem  iioceFsiiry  f<ir  liLs  dpfcnsi'  {Txtcker  v.  JS^twarfis,  7  Ck)lo.  2llj;  hikI  iimy 
terpose  IncoiisiRtcnt  dj'f»*ns<'s,  If  vnch  defense  la  In  itself  complete  and  not  inconsistent  with 
itself:  l\Hce  v.  Kramer,  4  (-(ilo.  6M. 


INTJITNCTIONTO  Ukhtkaim  (*ollr<'Ti<)N'  okTaxkh  i«  NOT  Main'tatnabls  by  an  Individual 

.  .dmlnfiT  the  tax  to  be  excMssive.    "    '   -       • •         - 

edy:  Sneae  v.  lUUey,  10  Colo.  12. 


claiming  the  tax  to  be  excMssive.    He  is  furnished  by  statute  with  a  plaiu  and  adequate  rem. 
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Breed  v.  First  National  Bank  of  Central- 

1.  When  an  appeal  is  made  thirty  days  prior  to  the  first  day  of  the  next  ensa- 

ing  term  of  the  supreme  court,  and  the  phiiBtiff  fails  to  file  an  authenti- 
cated transcript  of  the  record  of  the  judgment  appealed  from  by  or  before 
the  third  day  of  the  term  of  this  conrt,  the  appeal  will  be  dismissed. 

2.  Without  a  bond  there  can  be  no  perfected  appeal,  and  until  the  day  fixed 

on  or  before  which  the  bond  is  to  be  filed,  the  appellant  cannot  be  said  to 
be  in  default. 
8.  Where  the  appellant  was  allowed  seventy-five  days  within  which  io  make 
his  appeal,  this  court  will  not  entertain  a  motion  by  the  appellee  to  docket 
and  dismiss  the  appeal  before  the  expiration  of  that  time,  although  more 
than  thirty  days  may  have  elapsed  from  the  time  of  praying  the  appeal 
and  the  first  day  of  the  next  ensuing  term  of  this  court. 

Appeal  from  District  Court  of  Oilpin  County. 

Mr.  James  B.  Belford  now  moved  to  docket  this  cause 
and  dismiss  the  appeal. 

Messrs.  H.  M.  &  W.  Teller,  contra. 

Thatcher,  C.  J.  The  motion  to  docket  this  cause  and 
dismiss  the  appeal  presents  the  question  as  to  what  is  meant 
by  "making  an  appeal,"  within  the  intent  of  section  42, 
chapter  70,  of  the  Revised  Statutes.  On  the  27th  day  of 
September,  A.  D.  1877,  judgment  was  entered  in  this  cause 
in  the  court  below,  an  appeal  was  prayed  and  allowed,  and 
seventy-five  days  limited  within  which  to  tile  a  bill  of 
exceptions  and  appeal  bond.  It  is  contended  by  the  appel- 
lee that  as  the  appeal  was  prayed  and  allowed  more  than 
thirty  days  before  the  first  day  of  this  term,  that  the  appeal 
was  returnable  to  this  terra ;  and  that  it  was  not  competent  for 
the  court  below  to  fix  a  time  beyond  the  first  day  of  this  term 
within  which  the  appellant  might  file  his  appeal  bond  and 
bill  of  exceptions.  Section  21  of  the  same  chapter  empow- 
ers the  judge  to  sign  and  seal  the  bill  of  exceptions  at  any 
time  after  the  term  at  which  the  judgment  was  rendered, 
that  might  be  fixed  by  the  court.  Section  41  of  the  same 
chapter  provides  that  the  party  praying  the  appeal  shalL  by 
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himself  or  agent,  or  attorney,  give  and  file  a  bond  in  the 
oflSce  of  the  clerk  of  the  district  court,  within  the  time  limi' 
ted  by  the  court.  If  the  appeal  was  made  thirty  days  prior 
to  the  first  day  of  this  term,  the  appellant  haying  failed  to 
file  an  authenticated  copy  of  the  record  of  the  judgment 
appealed  from,  by  or  before  the  third  day  of  this  term,  as 
required  by  said  section  42,  it  must  be  dismissed. 

In  our  opinion  the  praying  of  an  appeal  is  but  a  prelimi- 
nary step  —  the  first  in  a  series  of  acts  that  are  necessary  to 
complete  an  appeal. 

The  praynig  of  an  appeal,  the  allowance  thereof,  and  the 
filing  of  the  appeal  bond  are  separate  and  distinct  acts,  each 
of  which  under  the  statute  is  as  essential  as  the  others  to  the 
perfection  of  the  appeal.  Whether  if  the  time  limited  by 
the  court  within  which  to  file  an  appeal  bond  below  should 
expire  more  than  thirty  days  before  the  first  day  of  the  next 
term  of  tliis  court,  and  the  time  fixed  within  which  to  file 
the  bill  of  exceptions  should  not  expire  until  a  day  less 
than  thirty  days  before  the  first  day  of  such  term,  the 
appeal  would  be  returnable  to  such  term,  or  the  term  sue 
ceeding,  we  need  not  now  determine.  An  appeal  may  be 
made  without  a  bill  of  exceptions.  The  case  may  be  brought 
up  on  the  record  proper.  But  without  a  bond  there  can  be 
no  perfected  appeal,  and  until  the  day  fixed  on  or  before 
which  the  bond  is  required  to  be  filed,  the  appellant  can- 
not be  said  to  be  in  default  in  the  performance  of  any  act 
necessary  to  the  making  of  the  appeal. 

In  the  case  before  us  the  time  fixed  for  the  filing  of  the 
bond  and  the  bill  of  exceptions  is  the  same,  until  the  time, 
seventy-five  days,  limited  by  the  court  within  which  to 
file  the  appeal  bond,  lies  passed ;  it  cannot  be  determined 
whether  the  appeal  will  ever  be  perfected,  made  in  the  sense 
of  the  statute. 

The  motion  to  docket  the  cause  and  dismiss  the  appeal 
must  be  denied.  As  the  cause  was  put  on  the  docket  for 
the  purpose  of  this  motion,  it  is  ordered  stricken  there- 
from. Moiicm  (levied. 

appeal  fi9  made  thirty  days  prior  to  the  flrst 

Blaintifr  fallR  to  file  the  transcript  by  or  before 
missed:  SicfiolLtv.  WUbur,  4  Colo.  436, 


Appsaz.,  "Pnxsn  Tranbcrtpt.  —  Where  an  ap] 
day  of  the  next  ensuini?  term  of  court,  and  the  i 
the  third  day  of  such  term,  the  appeal  will  be  dl 
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City  of  Denver  v.  Clements. 

1.  A  dedication  of  land  to  public  nne  may  be  made  either  according  to  the 

common  law,  or  in  pursuance  of  statute. 

2.  A  statutory  dedication  operates  by  way  of  grant ;  a  common  law  dedication 

by  way  of  estoppel  in  pais,  rather  than  by  way  of  grant. 

3.  When  a  vendee  purchases  a  lot  marked  on  a  plat,  duly  recorded,  of  city 

property,  the  plat  beiug  referred  to  for  a  description  of  the  premises  con- 
veyed, by  a  reasonable  construction  of  the  vendor's  intention,  the  vendee 
is  entitled  to  all  the  appurtenant  advantages  which  the  plat  proclaims  to 
exist,  so  far  as  the  land  embraced  is  owned  by  the  grantor ;  the  plat  la  a 
material  part  of  the  deed. 

4.  Where  no  express  reservation  is  made  in  an  absolute  deed,  tlie  most  valu- 

able estate  which  the  vendor  can  pell  necessarily  passes.  Where  platted 
streets  are  appurtenant  to  tlie  land  sold,  it  will  \ni  held  that  the  proprietor 
intended  the  streets  as  public,  and  not  as  private  ways. 

6.  Where  a  proprietor  of  urban  property  recognizes  a  plat  in  making  a  sale 
of  lots,  he  will  be  estopped  to  deny  a  dedic4ition  of  the  streets  designated 
upon  the  plat,  embraced  within  his  property,  to  public  use.  And  the  fact 
that  the  city  acquiesces  in  the  use,  by  the  dedicator,  of  the  streets  for  a 
limited  period,  and  receives  taxes  thereon,  will  not  estop  the  city  from 
asserting  the  dedication. 

A  dedication  may  be  made  in  prcBsenti  to  be  accepted  by  the  public  in 
futuro. 

6.  Where  a  statutory  plat  has  been  filed  the  fee  of  the  streets  vests  in  the  city. 
Where  the  dedication  is  not  statutory,  the  fee  remain.s  in  the  owner,  and 
there  is  nothing  for  which  the  owner  is  to  be  compensated  upon  the  mere 
opening  of  the  street  to  public  use. 

Appeal  from  District  Court  of  Arapahoe  County, 

Trespass  quare  clausum.  It  was  among  other  things 
stipulated  by  the  parties  in  the  court  below  as  follows: 

'*  And  it  is  furtlier  agreed  that  the  parties  waive  a  trial 
by  jury,  and  submit  all  the  matters  and  issues  of  law  and 
facts  to  the  court,  and  this  agreement  is  made  a  part  of  the 
record  in  this  case.  And  the  pleadings  in  the  case  subse- 
quent to  the  declaration  are  hereby  withdrawn.  In  the 
year  1859  one  E.  D.  Boyd  surveyed  and  made  and  filed  a 
map  of  the  city  of  Denver,  and  according  to  said  map  of 
Boyd,  the  land,  to  wit :  the  south  half  of  the  north-east 
quarter  of  section  thirty-four,  township  three,  range  sixty- 
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eight,  in  Aiapahoe  county,  Colorado  Territory,  upon  which 
the  trespass  is  alleged  to  have  been  committed,  formed  a 
part  of  said  city  so  laid  out  by  said  Boyd.  The  title  to  the 
land  included  in  the  city  of  Denver,  according  to  said  map, 
was  at  that  time  in  the  United  States.  A  copy  of  the  afore- 
said map  of  Boyd  is  exhibited  in  these  proceedings  to  show 
the  location  of  block  '  A '  and  of  the  streets  and  alleys  on 
said  land,  as  well  as  in  the  city  of  Denver  generally,  accord- 
ing to  said  map. 

Alfred  H.  Clements  pre-empted  the  said  land — that  is, 
the  south  half  of  the  N.  E.  quarter  of  section  34,  T.  3,  R. 
68,  and  eighty  acres  adjoining  it,  one  hundred  and  sixty 
acres  in  all — on  the  11th  day  of  May,  A.  D.  1864,  and 
the  certificate  of  pre-emption  issued  to  him  on  that  day. 
Block  'A,'  on  which  the  trespass  is  alleged  to  have  been 
committed,  is  a  part  and  parcel  of  the  said  south  half  of 
the  N,  E.  quarter  of  section  34,  T.  3,  R,  68,  said  block  being 
600  feet  long  and  400  feet  wide.  After  the  pre-emption  of 
said  land,  Alfred  H.  Clements  sold  and  conveyed  to  indi- 
viduals lots  on  said  land,  according  to  the  aforesaid  map 
of  E.  D.  Boyd,  and  in  the  conveyances  of  said  lots,  referred 
to  said  map  of  said  Boyd  for  description  of  said  lots  so 
conveyed,  but  did  not  sell  or  convey  any  part  of  Block  ^  A.' 
On  the  1st  day  of  December,  A.  I).  1865,  a  patent  issued 
for,  and  was  received  by,  Alfred  H.  Clements  for  the  160 
acres  of  land  aforesaid,  under  the  pre-emption  certificate  of 
May  11,  A.  D.  1864,  and  after  the  said  patent  was  issued, 
Alfred  II.  Clements  sold  and  conveyed  divers  lots  and 
parcels  of  said  land  to  individuals  according  to  Boyd's  said 
survey,  and  in  conveyances  thei*eof  referred  to  said  map 
and  survey  for  description;  but  sold  no  part  of  Block  'A.' 
On  the  23d  day  of  January,  A.  D.  1869,  Alfred  H.  Clements 
sold  and  conveyed  all  of  his  interest  in  said  land  to  Calel) 
B.  Clements.  Caleb  B.  Clements  sold  to  individuals  some* 
of  tile  lots  on  said  land  according  to  the  aforesaid  ma])  of 
E.  D.  Boyd,  and  in  the  conveyances  tluTeof  referred  to  said 
map  of  E.  D.  Boyd  for  description ;  but  did  not  sell  or  con- 
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vey  any  part  of  said  Block  ^  A.'  On  the  18th  day  of  Jan- 
uary, A.  D.  1870,  Caleb  B.  Clements  filed  in  the  recorder's 
office  in  Arapahoe  county,  Colorado  Territory,  his  map  of 
Clements'  addition,  embracing,  among  other  lands,  the  said 
south  half  of  the  N.  E.  quarter  of  section  34^  T.  3,  R.  68 ;  of 
which  said  Block  '  A '  was  a  part,  and  marked  Block  '  A ' 
on  said  map,  and  according  to  said  map  so  filed  by  C.  B. 
Clements  as  aforesaid,  no  street  nor  alley  ran  through  or 
on  said  Block  '  A,'  and  the  said  block  was  not  divided  into 
lots,  but  said  block  was  marked  on  said  map  '  Block  A.' 
That  Welton  street  in  said  map  of  Clements'  addition  is 
laid  as  it  was  laid  out  in  the  Boyd  survey,  except  that  por- 
tion of  the  same  included  in  Block  '  A.' 

That  in  the  year  1863,  and  during  the  months  of  January, 
February,  March  and  April,  A.  D.  1864,  Alfred  H.  Cle- 
ments built  and  put  large  and  valuable  buildings  and  im- 
provements OQ  said  Block  ^  A,'  and  at  the  same  time  in- 
closed the  whole  of  said  Block  ^  A'  under  one  substantial 
fence  inclosure.  That,  with  the  exception  of  said  fence, 
none  of  said  improvements  on  said  Block  'A'  occupied 
that  portion  of  the  said  inclosure  occupied  by  Welton 
street  in  the  Boyd  survey.  That  said  improvements  cost 
$15,000.  That  said  A.  H.  Clements  planted  said  block  in 
trees  and  shrubbery,  and  made  said  block  his  home  and 
residence ;  and  said  Block  '  A '  has  so  remained  improved, 
inclosed  and  occupied  by  the  said  A.  H.  Clements  and  the 
subsequent  purchasers  from  January,  A.  D.  1864,  to  the 
time  of  the  trespass  alleged  in  this  suit.  That,  with  the  ex- 
ception of  said  Block  'A,'  the  city  of  Denver  has  been  in 
possession  of  Welton  street  through  said  Clements'  addition 
since  1864,  but  has  not  improved,  graded,  or  performed  any 
work  on  said  street  through  said  addition. 

The  congressional  grant  for  the  relief  of  the  citizens  of 
Denver,  passed  congress  May  24th,  1864.  This  grant  cov- 
ered section  33  and  the  west  half  of  section  34,  T.  3,  R.  68. 
The  congressional  grant  adjoined,  but  did  not  include,  any 
of  the  lands  in  Clements'  addition  aforesaid.  The  entry  of 
the  probata  judge  of  the  lands  embraced  in  the  congress- 
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ional  graut  for  the  purpose  specified  in  said  act  of  con- 
gress^ was  made  May  6th,  A.  D.  1865. 

**  If  Welton  street  had  been  extended  from  the  lands  of 
the  congressional  grant  through  Clements'  addition,  as  per 
map  of  E;  D.  Boyd,  it  would  have  run  through  Block  'A  * 
as  it  has  done  since  the  time  of  the  alleged  trespass,  to  wit, 
the  Ist  day  of  September,  A.  D.  1874 ;  and  by  said  map 
of  E.  D.  Boyd,  Welton  street  is  laid  down  as  running 
through  the  lands  which  now  constitute  Block  *  A.'  If 
G-lenarm  street  were  extended  from  the  congressional  grant 
through  Clements'  addition,  as  per  map  of  E.  D.  Boyd,  it 
would  run  through  Block  *  A'  so  built  upon  the  said  block 
as  aforesaid.  On  the  12th  day  of  January,  A.  D.  1872,  C. 
B.  Clements  sold  and  conveyed  all  of  his  interest  in  the 
aforesaid  lands,  of  which  Block  *  A '  was  a  part  and  parcel, 
to  Richard  T.  Clements,  the  plaintiff  in  this  suit,  who  is 
still  the  owner  of  said  lands.  Prior  to  filing  the  map  of 
Clements'  addition  by  C.  B.  Clements,  on  the  13th  day  of 
January,  A.  D.  1870,  the  city  of  Denver  had  established  no 
grades  and  made  no  improvements  upon  the  streets  run 
through  the  land  embraced  in  Clements'  addition  as  per 
survey  and  map  of  E.  D.  Boyd,  and  had  not  used  the  said 
streets,  and  had  not  accepted  said  streets  by  an>  action  on 
the  part  of  said  city  or  its  authorities ;  but  that  said  lands 
were  described  as  being  in  the  city  limits  by  act  of  legisla- 
ture of  Colorado  of  1861,  1864,  1866.  That  subsequent  to 
the  filing  of  said  map  of  Clements'  addition  on  the  13th 
day  of  January,  A.  D.  1870,  the  said  city  of  Denver  did 
not  improve,  gmde,  open  up,  or  take  possession  of  the 
streets  as  per  map  of  E.  D.  Boyd,  embraced  in  the  lands  of 
Clements'  addition,  until  the  time  of  the  alleged  trespass, 
and  then  only  Welton  street.  That  from  the  time  of  the 
entry  of  said  lands  by  pre-emption,  on  the  11th  day  of 
May,  A.  D.  1864,  by  Alfred  H.  Clements,  to  the  bringing  of 
this  suit,  city  taxes  have  been  assessed  and  paid  upon  said 
block  as  a  whole,  as  well  as  upon  that  part  of  said  Block 
*  A*  DOW  claimed  for  street  purposes,  as  upon  the  balance 
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of  said  block.  On  the  11th  day  of  September,  A.  D.  1874, 
without  tlje  consent,  and  against  the  protest,  of  said  R.  T. 
Clements,  the  city  of  Denver,  by  order  of  the  city  council, 
opened  up  Welton  street,  according  to  the  aforesaid  map 
of  E.  D.  Boyd,  through  Block  'A'  in  Clements'  addition, 
and  in  doing  so  removed  and  took  down  the  inclosure 
around  said  Block  ^  A,'  and  took  and  appropriated  a  part 
of  said  Block  'A'  for  the  purpose  of  opening  Welton  street, 
the  part  so  taken  and  appropriated  for  said  street  being 
eighty  (80)  feet  wide  and  four  hundred  (400)  feet  in  length, 
and  being  the  space  designated  as  Welton  street  by  map 
of  said  E.  D.  Boyd,  and  where  Block  '  A '  now  stands.  The 
city  refuses  compensation  for  so  opening  up  Welton  street 
through  said  block,  and  taking  possession  of  and  appro- 
priating a  part  of  said  block  to  street  purposes.  It  is  for 
this  alleged  trespass,  and  the  damages  growing  out  of  the 
same,  that  this  suit  is  brought.  If  the  court  shall  find  the 
defendant  guilty,  the  court  shall  also  assess  the  amount  of 
damages  upon  the  basis  aforesaid ;  that  is,  by  and  upon 
such  proper  evidence  as  may  be  presented  by  either  party 
and  received  by  the  court,  as  to  the  value  of  the  land  so 
taken  as  aforesaid,  and  converted  into  a  street  by  the  city 
authorities  aforesaid,  and  any  other  damages,  if  any,  grow- 
ing out  of  such  taking  and  appropriation  of  the  lands 
aforesaid  ;  costs  in  this  case  to  go  as  in  other  cases  in  this 
court.  Nothing  herein  shall  be  so  construed  as  to  prevent 
either  party  from  taking  this  case  to  the  supreme  court" 

The  following  is  a  copy  of  the  map  referred  to  in  the 
stipulation,  showing  a  portion  of  Clements'  addition  in 
Boyd's  survej'^  of  East  Denver.     [See  Map.] 

"The  area  on  the  map,  marked  'A,'  is  the  Block  'A* 
alluded  to  in  the  stipulation,  and  upon  which  the  alleged 
trespass  was  committed.  The  area  marked  by  the  outer 
dotted  lines  shows  Clements'  addition  to  the  city  of  Denver 
as  filed  in  1870,  and  covering  so  much  of  Boyd's  survey  as 
is  shown  on  this  map. 

*' The  portion  of  Welton  street  as  shown  on  this  map. 
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and  ranning  throngh  Block  '  A,'  indicates  the  ground  taken 
and  occupied  by  the  defendant  as  set  forth  in  the  stipula- 
tion. And  Welton  street,  as  a  street,  on  both  sides  of  Block 
'  A,'  was  in  possession  of  defendant  long  prior  to  the  alleged 
trespass. 

*' The  line  ranning  diagonally  across  the  map,  with  the 
lines  running  at  right  angles  from  it,  show  the  congressional 
grant, «ind  the  position  of  said  grant  with  reference  to  Block 

"The  main  map  is  a  copy  of  so  much  of  Boyd's  map, 
known  as  Boyd's  survey  of  the  city  of  Denver,  as  it  was 
made  in  1859,  And  according  to  which  survey  the  map 
sales  of  lots  and  blocks  were  made,  as  in  the  stipulation 
mentioned ;  and  that  portion  of  the  main  map  within  the 
lines  showing  Clements'  addition,  indicates  where  lots  and 
blocks  were  sold,  as  set  forth  in  the  stipulation.  The  plot 
known  as  Clements'  addition,  etc.,  conforms  in  blocks  and 
streets  with  said  Boyd's  survey,  covering  the  same  ground, 
except  so  much  of  it  as  is  contained  in  Block  'A,'  said 
block  being  shown  on  the  plat  of  Clements'  addition  as  it  is 
in  this  map.  Block  'A'  is  the  portion  of  land  included 
within  Boyd's  survey  that  was  surrounded  by  a  fence  and 
otherwise  improved  in  1863  and  1864,  and  upon  which  the 
house,  etc.,  was  constructed,  as  set  forth  in  stipulation. 
There  never  was  any  indication  upon  the  map  or  plat  of 
Boyd's  survey  of  said  Block  'A,'  nor  did  any  map  indi- 
cate it  until  the  filing  of  the  map  of  Clements'  addition  in 
1870.  This  map  is  to  be  takea  as  the  map  or  plat  referred 
to  in  the  stipulation,  and  with  above  explanations  is  to  be 
taken  as  part  of  said  stipulation." 

Charles  S.  Thomas, 

City  Attorney. 

V.  D.  Markham,  for  plaintiff. 

The  foregoing  was  all  the  testimony  submitted  on  the 
question  of  defendant's  guilt.    The  defendant  having  been 
Vol.  Ill— 73 
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found  guilty,  evidence  was  introduced  to  prove  the  amount 
of  damages  sustained,  at  the  conclusion  of  which  the  court 
was  asked  to  assess  the  plaintiff's  damages  upon  the  follow- 
ing basis,  which  was  done. 

^^ First  Take  the  value  of  Block  '  A,'  as  shown  by  the 
evidence  in  the  month  of  September,  A.  D.  1874,  without 
Welton  street  running  through  or  on  said  block ;  then  take 
the  value  of  said  Block  'A,'  as  shown  by  the  evidence  in 
the  month  of  September,  A.  D.  1874,  with  said  Welton 
street  running  through  said  block,  and  the  difference 
between  the  two  amounts  is  the  one  item  of  damages. 

Second,  The  plaintiff  further  asks  for  such  other  dam- 
ages, if  any,  as  were  occasioned  to  the  plaintiff  by  the  acts 
of  the  defendant  in  and  about  the  rebuilding  of  fences,  the 
same  having  been  torn  down  and  removed  by  the  defend- 
ant." 

The  court  assessed  the  plaintiff's  damages  at  $3,800,  and 
gave  judgment  for  that  amount.  The  defendant  having 
duly  reserved  exceptions,  prosecutes  this  appeal. 

Mr.  Charles  S.  Thomas,  and  Mr.  Thomas  M.  Patterson, 
for  appellant. 

Mr.  V.  D.  Markham,  for  appellee. 

Thatcher,  C.  J.  In  1859,  E.  D.  Boyd  made  and  filed  a 
map  of  the  city  of  Denver,  included  within  whose  limits 
was  the  south  half  of  the  north-east  quarter  of  section  thirty - 
four,  township  three,  range  sixty -eight.  The  title  to  this 
land  just  described  was  at  that  time  in  the  United  States. 

On  the  11th  day  of  May,  1864,  a  certificate  of  pre-emp- 
tion, and  on  the  1st  day  of  December,  1865,  a  patent  was 
issued  to  Alfred  H.  Clements  for  this  tract.  January  23, 
A.  D.  1869,  the  patentee  sold  and  conveyed  all  his  interest 
in  said  land  to  Caleb  B.  Clements,  who  in  turn  sold  and 
conveyed  his  interest  therein  to  R.  T.  Clements.  The 
patentee,  and  each  of  the  subsequent  grantees,  sold  and 
conveyed  many  lots  and  parcels  of  land  to  individuals  ac- 
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cordiag  to  the  Boyd  survey,  the  conveyances  thereof  re- 
ferring to  tile  map  and  survey  of  Boyd  for  description,  but 
did  not  dispose  of  any  portion  of  Block  '  A.'  January  17th, 
1870,  Caleb  B.  Clements  filed  in  the  recorder's  office  of 
Arapahoe  county,  his  map  of  *  Clements'  addition,'  which, 
among  other  lands,  embraced  the  eighty  acre  tract  above 
described,  and  upon  which  was  delineated  Block  *  A,'  with- 
out any  street  or  alleys  traversing  it.  The  addition,  except 
as  to  Block  'A,'  conformed  to  the  Boyd  survey.  Welton 
street,  as  marked  on  the  Boyd  plat,  extended  through 
Block  'A,'  and  its  location  upon  the  map  of  Clements'  ad- 
dition was  identical  with  its  location  on  the  Boyd  plat,  ex- 
C5ept  through  Block  '  A.' 

This  block  was  inclosed  with  a  fence,  planted  in  trees 
and  shrubbery,  and  occupied  by  A.  H.  Clements  and  the 
subsequent  purchasers  for  residence  purposes,  from  Jan- 
uary, 1864,  to  September  of  1874,  when  the  city  of  Denver, 
by  virtue  of  an  ordinance,  took  possession  of  so  much  of 
Block  '  A '  for  street  purposes,  as  was  necessary  to  make 
Welton  street  a  continuous  one  as  designated  on  the  Boyd 
plat 

City  taxes  were  assessed  and  paid  upon  Block  *A'  as  a 
whole,  continuously  from  the  date  of  its  entry  by  pre- 
emption up  to  the  time  this  suit  was  brought  Although 
there  are  fifteen  specifications  of  error,  there  are  but  two 
questions  presented. 

1.  In  view  of  all  the  facts  and  circumstances  disclosed 
by  the  record,  was  there  a  dedication  (for  the  use  of  the 
public)  of  Welton  street  through  Block  *  A  ? ' 

2.  In  the  event  that  Welton  street  was  not  so  dedicated 
through  Block  'A,'  were  the  instructions  of  the  court  in 
relation  to  the  measure  of  damages  to  be  allowed  warranted 
by  the  agreed  statement  of  facts  ? 

A  dedication  of  land  to  public  use  may  be  made  either 
according  to  the  common  law,  or  in  pursuance  of  statute. 
The  distinction  between  these  two  kinds  of  dedication  is 
quite  manifest,  and  must  be  kept  constantly  in  view  in  de- 
termimng  the  rights  of  the  city  of  Denver  in  this  con- 
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troversy.  When  the  dedication  is  statutory  no  act  of 
acceptance  on  the  part  of  the  city  is  required  to  impose 
upon  it  the  obligation  to  keep  the  streets  in  repair.  The 
moment  the  plat  of  a  city  or  an  addition  thereto  is  made, 
filed  and  recorded  by  the  proprietor  thereof  in  compliance 
with  the  statute,  the  fee  of  all  the  streets,  alleys,  avenues, 
highways,  parks  and  other  parcels  of  ground,  reserved 
therein  to  the  use  of  the  public,  vests  in  such  city  in  trnst 
for  the  uses  expressed.     R.  S.,  1868,  §  6,  ch.  84. 

As  at  the  date  of  the  Boyd  survey  and  plat,  the  title  to 
the  land  now  embraced  in  Clements'  addition  was  in 
the  United  States ;  as  neither  of  the  subsequent  owners 
thereof  liad  any  interest  therein,  either  legal  or  equitable, 
at  that  time,  so  far  as  the  record  shows,  the  filing  of  the 
plat  cannot  be  said  to  have  operated  to  vest  the  fee  of  the 
streets  therein  designated  in  the  city  for  public  use. 

A  statutory  dedication  operates  by  way  of  grant.  The 
law  surrounds  the  act  of  dedication  with  all  the  formalities 
and  solemnities  necessary  to  the  creation  of  a  grant.  The 
plat  must  be  signed,  acknowledged  and  recorded.  Without 
a  substantial  compliance  with  the  statute  by  the  proprietor 
of  a  city  or  addition  thereto,  the  estate  in  the  streets  in- 
tended to  be  conveyed  would  not  pass  to  the  city  in  trust. 
That  there  was  no  statutory  dedication  prior  to  the  filing 
of  the  plat  of  Clements'  addition  in  1870  is  clearly  appar- 
ent from  the  record. 

Was  there  a  common  law  dedication  for  the  use  of  the 
public  ? 

A  common  law  dedication  operates  by  way  of  estoppel  in 
pais,  rather  tUan  by  way  of  grant.  We  must,  therefore, 
consider  the  acts  of  the  several  proprietors  of  the  Clements' 
tract  for  the  purpose  of  determining  whether  by  their  acts 
they  are  precluded  from  denying  the  existence  of  a  public 
easement  through  the  entire  length  of  Weltou  street  as 
designated  on  the  Boyd  plat. 

The  constant  sale  of  lots  in  this  addition  after  the  acquisi 
tion  of  the  title  from  the  United  States,  extending  through 
a  period  of  five  years,  up  to  the  date  of  the  filing  of  the 
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statutory  plat,  by  reference  to  the  Boyd  map  for  descrip- 
tion, upon  which  were  laid  out  streets  and  alleys,  in 
accordance  with  the  original  plan  of  Denver  City,  must  be 
regarded  as  a  ratification  and  adoption  of  the  Boyd  map 
as  binding  upon  A.  H.  Clements  and  the  subsequent  pro- 
prietors, as  though  the  plat  had  been  prepared  at  his  or 
their  instance.  When  a  vendee  purchases  a  lot,  marked 
on  a  plat  of  city  property,  designating  streets  thereon,  the 
plat  being  referred  to  for  a  description  of  the  premises  con- 
veyed, the  popular  understanding,  and  a  reasonable  con- 
struction of  the  intention  of  the  grantor  are,  that  the  vendee, 
by  virtue  of  the  purchase,  is  entitled  to  all  the  appurtenant 
advantages,  privileges  and  easements,  which  the  plat  pro- 
claims to  exist,  so  far  as  the  land  embraced  by  it  is  owned 
by  the  grantor.  A  lot  is  bought  as  urban  property,  and 
with  the  conveyance  of  the  land  pass  all  the  incidents 
necessary  to  a  proper  enjoyment  of  the  grant.  The  plat  to 
which  reference  is  made  is  a  material  part  of  the  deed, 
which  must  be  construed  to  have  the  same  effect  as  if  the 
plat  had  been  incorporated  into  it.  By  the  plat,  the  right 
which  each  lot-holder  has  in  common  with  other  lot-holders 
and  the  public  in  the  streets  of  the  city  is  exhibited.  Bir- 
minghara  v.  Ande)'son,  48Penn.  258;  Rowan^s  Ex,  v.  Town 
of  Portland,  8  B.  Monr.  232. 

Where  no  express  reservation  is  made  in  an  absolute 
deed,  the  most  valuable  estate  which  the  vendor  can  sell 
necessarily  passes  ;  hence,  as  public  streets  are  more  desir- 
able and  valuable  than  private  ones,  it  must  be  held  that 
the  proprietor  intended  to  convey,  as  appurtenant  to  the 
lots  sold,  the  platted  streets  as  public  and  not  as  private 
ways.    Stone  v.  Brooks,  35  Cal.  499. 

The  generally  accepted  doctrine  upon  this  subject  is 
expressed  by  Angell  on  Highways,  §  149,  in  the  following 
language :  "  In  this  country  there  is  quite  a  large  class  of 
cases  in  which  dedication  has  been  inferred  from  the  sale 
of  laiid,  described  by  reference  to  a  map  or  plat,  in  which 
the  same  is  designated  as  laid  off  into  lots,  intersected  by 
Vol.  m  — 61 
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streets  and  alleys.  It  may  be  stated  as  a  general  rale,  that 
where  the  owner  of  urban  property,  who  has  laid  it  off  into 
lots,  with  streets,  avenues  and  alleys  intersecting  the  same, 
sells  his  lots  with  reference  to  a  plat,  in  which  the  same  is 
so  laid  off,  or  where  there  being  a  city  on  which  this  land 
is  so  laid  off,  he  adopts  such  map  by  sales  with  reference 
thereto,  his  acts  will  amount  to  a  dedication  of  the  desig- 
nated streets,  avenues  and  alleys  to  the  public." 

It  is  a  matter  of  common  observation  that  although 
streets  may  be  designated  on  a  city  plat,  or  on  a  plat  of  a 
city  addition  by  the  proprietor  thereof,  generally  they  are 
not  all  thrown  open  to  the  public  until  after  the  sale  of  lots 
thereon,  and  frequently  not  until  the  public  convenience 
requires  it.  Until  such  time,  the  original  character  of  the 
platted  premises,  as  prairie,  timber,  or  fallow  lands  remains 
unchanged.  But  whenever  the  increasing  population  and 
growing  business  interests  of  the  city  necessitate  the  open- 
ing of  such  streets,  the  effect  of  the  adoption  of  the  plat 
of  the  city,  witliin  the  corporate  limits  of  which  the  ad- 
dition is  situated,  and  on  which  plat  are  designated  the 
streets  running  continuously  through  the  addition,  and  with 
reference  to  which  city  plat  the  proprietor  of  the  addition, 
as  often  as  opportunity  offers,  sells  lote,  is  to  declare  and 
dedicate  the  streets  within  the  addition  to  public  use.  The 
unqualified  recognition  of  the  plat  is  not  consistent  with 
any  other  construction.  The  fact  that  the  city  acquiesces 
in  the  use  of  the  streets  for  a  limited  period  does  not  mili- 
tate against  this  view.  Nor  is  it  ttiought  that  the  payment  of 
taxes  on  that  portion  of  Block  '  A '  through  which  Welton 
street  passes,  the  fee  to  which  is  still  in  the  proprietor  of 
the  addition,  estops  the  city  from  asserting  the  dedication. 

Before  the  acceptance  of  the  dedication  the  city  was  not 
bound  to  keep  the  streets  open  and  in  a  safe  condition. 
Although  until  the  acceptance,  the  city  was  under  no  obli- 
gation to  repair,  the  proprietor  was  nevertheless  bound  by 
his  acts.  Mayor  of  Jersey  Oity  v.  Morris  Canal  ^  Bank- 
ing  Co.^  1  Beas.  554. 
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A  dedication  may  be  made  in  prcesenti  to  be  accepted  by 
the  public  in  futuro.  Mayor  of  Jersey  City  v.  Morris 
Canal  &  Banking  Co.,  1  Beas.  668  ;  Trustees  of  M.  E. 
Church  V.  Council  of  Hohokeriy  33  N.  J.  22  ;  Town  of  Derby 
V.  Ailing^  40  Conn.  410. 

It  is  held  in  the  earlier  cases  in  the  State  of  New  York, 
that  even  where  there  has  been  a  dedication  of  streets  to 
public  use,  a  condemnation  is  necessary,  and  that  the  ded- 
icator, even  after  the  sale  of  lots  abutting  on  the  streets,  is 
entitl<^d  to  nominal  damages,  as  a  compensation  for  the  fee 
of  the  streets  in  the  front  of  such  lots,  which  under  the 
laws  of  that  State  vests  in  the  city  for  the  uses  declared. 
'  Wyman  v.  The  Mayor  of  New  York^  11  Wend.  486  ;  L icing' 
ston  V.  The  Mayor  of  New  Yorky  8  id.  86. 

The  doctrine  of  these  cases,  so  far  only  as  relates  to  the 
dedicator  being  entitled  to  any  compensation  under  the 
circumstances,  is  repudiated  by  the  court  of  appeals  in 
Bissell  V.  New  York  Central  JR.  JR.  Co.,  23  N.  Y.  66,  on 
the  ground  that  with  the  sale  'of  lots  the  fee  of  the  street  to 
the  center  thereof  in  front  of  the  lots  sold,  passed  to  the 
vendee.  But  where  the  ots  fronting  on  a  street  dedicated 
to  the  public  use  have  not  been  sold  by  the  proprietor,  the 
fee  of  such  street  to  the  center  in  front  of  the  unsold  lots 
remains  in  him,  charged  with  a  public  easement ;  and  if 
upon  condemnation  the  fee  under  the  statute  passed  to  the 
city,  the  proprietor  would  be  entitled  to  nominal  damages. 

Where  a  statutory  plat  has  been  filed,  the  fee  of  the 
streets,  as  we  have  seen,  vests  under  the  law  in  the  city. 
But  as  when  the  dedication  is  not  statutory  no  such  result 
follows,  there  is  nothing  for  which  the  lot-owner  is  to  be 
compensated.  The  fee  does  not  vest  in  the  city.  The  cor- 
porate authorities  by  their  acceptance  assert  jurisdiction 
over  a  street  dedicated  to  public  use,  and  assume  obliga- 
tions in  respect  thereto,  without  divesting  the  fee  from  the 
owner  of  the  abutting  lots. 

As  so  much  of  Welton  street  as  extended  through  Block 
^A'   was  a  public  street  by  dedication  before  the  removal 
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of  the  fence  that  obstructed  it,  the  city  council  was  but  ex- 
ercising its  lawful  authority  in  causing  the  obstruction  to 
be  removed.  The  finding  of  the  court  upon  the  agreed 
statement  of  facts  should  have  been  for  the  defendant. 

For  a  further  discussion  of  the  dedicatory  effect  of  a  sale 
of  city  lots  with  reference  to  a  plat,  see  Dillon  on  Mun. 
Corp.,  §§  603,  605,  and  cases  cited. 

To  hold  that  the  city  must  compensate  the  appellee  where 
an  easement  already  dedicated  to  the  public  is  accepted  by 
its  statutory  representative,  is  to  declare  that  a  donee  must 
pay  for  the  privilege  of  accepting  a  gift.  The  title  to  the 
fee  in  a  street,  for  which,  in  New  York,  as  we  have  seen, 
after  there  has  been  a  dedication  to  the  public  by  the  pro- 
prietor, merely  nominal  damages  are  allowed,  in  the  case 
before  us,  remains  where  it  was  .before  the  acceptance  of 
the  easement  by  the  public's  statutory  representative,  and 
hence  the  ground  for  even  nominal  damages,  which  holds 
in  that  State,  does  not  exist  here. 

As  this  disposes  of  the  case,  it  is  unnecessary  to  consider 
the  other  errors  assigned.  The  judgment  of  the  court  be- 
low is  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings according  to  law- 

Heversed. 

Pre  to  Streuts  in  Denver  rs  Vksted  in  the  City:  Denver  AS.  J*.  12. ».  Oo.  v,  JDnifte, 

11  Colo.  250. 

Vkndkk  t»F  T/OT  Maiikki)  OS  mii.Y  KKroRDSSD  Plat,  which  plat  Is  referred  to  In  the 
deed,  Is  «TitUlod  to  all  tho  fippurtpnaiit  advantairea  which  the  plat  proclaims  to  existi  so  nr  as 
hia  land  Is  concerned:   Wai-d  v.  Fnrvfell,  6  Colo.  71. 


City  of  Denver  v.  Clements. 

1.  The  doctrine  of  dedication  has  its  origin  in  public  convenience.     Public 

Btreets  are  essential  for  the  accoramodation  of  town  or  city  communities, 
and  the  proprietor  must  be  presumed  to  intend  what  is  essential  to  ita 
enjoyment.  The  term  street,  used  on  a  map  of  a  city  or  town,  imports  a 
public  icay  for  the  free  passage  of  its  trade  and  commerce. 

2.  An  actual  intent  to  reserve  any  portion  of   the  lands  platted  into  streets 

otherwise  than  by  express  reservation  on  the  plat,  should  be  made  mani- 
fest with  as  equal  certainty  and  publicity  as  the  plat. 

Actual  intent  cannot  be  permitted  to  avail  against  an  intent  shown  by 
unequivocal  acta  upon  which  the  public  have  a  right  to  rely. 
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8.  Where  tlie  fee  of  a  street  remaiaa  ia  the  dedicator,  and  liia  use  and  occa- 
pancy  of  the  ground  covered  by  the  easement  is  acquiesced  in  by  the  city* 
a  tax  thereon  will  be  justified  and  rendered  equitable. 

Upon  a  petition  for  a  rehearing  in  this  case  the  following 
opinion  was  rendered  by 

Elbert,  J.  The  two  points  insisted  upon  and  emphasized 
by  the  learned  counsel  for  the  appellee  in  his  petition  for  a 
rehearing  are  :  1.  That  there  can  be  no  dedication  of  lands 
to  publiciise  withont  an  mfe/i^  to  dedicate  on  the  part  of  the 
owner.  2.  That  the  facts  in  this  case,  instead  of  showing 
an  intent  on  the  part  of  Clements  to  dedicate  Wei  ton  street, 
through  Block  *  A '  show  an  intent  to  reserve  Block  '  A ' 
entire. 

Aft-er  a  careful  review  of  the  facts  and  the  authorities,  we 
are  contirmed  in  the  views  heretofore  expressed,  in  the  opin- 
ion of  the  chief  justice.  We  are  satisfied  :  1.  That  the 
frequent  conveyance  by  Clements  of  lots  in  his  addition  by 
reference  to  the  Boyd  survey  and  map  of  record,  was  an 
adoption  and  ratification  of  it,  and  he  is  bound  by  it  as 
though  it  had  been  made  and  recorded  by  his  express 
authority. 

2.  Tliat  the  surveying  by  the  owner  of  a  tract  of  land 
adjoining  a  city  into  blocks  and  lots,  streets  and  alleys, 
mapping  the  same,  with  streets  thereon,  designated  as 
such,  and  which  are  continuations  of  public  streets  of 
the  city,  owned,  worked,  repaired,  lighted  and  guarded  by 
the  city  authorities,  making  the  same  a  matter  of  public 
record,  and  selling  lots  with  reference  thereto  in  his  con- 
veyances, are  acts,  as  the  public  have  a  right  to  understand 
them,  utterly  inconsistent  with  any  other  interd  than  an 
intent  to  dedicate  to  piMic  use. 

3.  The  doctrine  of  dedication  has  its  origin  in  public  con- 
venience; public  streets  are  essential  for  the  accommoda- 
tion of  town  and  city  communities,  and  a  proprietor  plat- 
ting his  lands  for  town  or  city  purposes,  must  be  presumed 
to  intend  what  is  essential  for  its  proper  enjoyment  in  this 
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respect.  The  term  "  street"  used  upon  a  map  of  a  town  or 
city  imports  a  public  way  for  the  free  passage  of  its  trade 
and  commerce.  Such  is  its  natural  and  usual  signification, 
and  it  is  inconceivable,  having  reference  to  the  ordinary 
course  of  business,  that  a  party  so  surveying  and  mapping 
his  lands  without  any  express  reservation,  should  intend 
that  the  streets  thereon  designated  as  such,  should  be 
regarded  as  mere  private  ways,  for  the  use  only  of  those 
purchasing. 

4.  These  acts,  public  and  without  restriction,  are  of  such 
a  high  character,  as  evidence  showing  an  intent  to  dedicate 
to  public  use,  that  the  proprietor,  as  a  general  rule,  will  be 
estopped  to  assert  the  contrary  with  respect  to  any  portion 
of  the  land  so  designated  as  streets,  and  in  this  they  satisfy 
the  definition  of  the  term  "  dedication,"  which  is  the  act  of 
devoting  or  giving  property  to  some  proper  object,  in  such 
a  manner  as  to  conclude  the  owner. 

5.  If  there  exist  an  actual  intent  to  reserve  any  portion 
of  the  lands  so  platted  into  streets,  otherwise  than  by  express 
reservation  on  the  plat,  certainly  it  should  be  made  mani- 
fest in  some  manner  not  only  of  equal  certainty,  but  of 
equal  publicity  as  the  plat,  otherwise  an  actual  intent  cannot 
be  permitted  to  avail  against  an  intent  on  which  the  law  will 
and  must  insist,  as  being  shown  by  unequivocal  acts  upon 
which  the  public  had  a  right  to  rely. 

6.  The  inclosure  of  Block  '  A '  with  a  fence,  planting  it 
in  trees,  the  existence  of  a  house  off  of  the  line  of  Wei  ton 
street,  but  within  the  limits  of  the  block,  are  not  of  such  a 
character  as  evidence  showing  an  intent  not  to  dedicate,  as  to 
control  and  destroy  the  higher  and  better  evidence  of  intent, 
as  we  think,  afforded  by  the  recorded  plat.  On  the  other 
hand,  as  is  made  plain  in  the  opinion  of  the  chief  justice, 
these  acts  are  entirely  consistent  with  an  intent  to  throw 
open  Welton  street  to  public  use  as  soon  as  the  growing 
wants  of  the  city  should  demand  it. 

7.  The  effect  of  the  levy  and  collection  of  taxes  on  that 
portion  of  Block  '  A '  through  which  Welton  street  passes 
cannot  be  said  to  estop  the  city  to  assert  the  dedication. 
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The  fee  in  Clements  and  his  occupancy  and  use  of  the 
ground  covered  by  the  easement,  acquiesced  in  for  the  time 
being  by  the  city,  justifies  and  renders  equitable  the  tax. 
Orane  v.  Reeder^  25  Mich.  320. 

The  petition  for  a  rehearing  is 

Denied, 


Wells  v.  Caywood. 

1.  The  act  of  February  12, 1874  (Sess.  Laws,  p.  185),  concerning  married  wonoien, 
is  an  enabling  statute,  .and  most  be  liberally  construed  to  effectuate  the 
purposes  of  its  enactment. 
8.  Under  the  statute  a  femme  covert  is  no  longer  8uf)  potesUUi  mri,  in  respect 
to  the  acquisition,  enjoyment  and  disposition  of  real  and  personal  prop- 
erty. 
'She  may  do  with  her  own  property  as  she  will,  without  reference  to  any 

restraints  or  disabilities  of  coverture. 
She  may  make  conveyance  directly  to  her  huHbaud.     Tlie  removal  in  re- 
spect to  the  wife  of  a  disability  that  is  mutual,  and  springing  from  the 
same  source,  removes  it  also  as  to  the  hunband,  and  the  husband  may, 
acting  in  his  own  right,  cimvey  directly  to  the  wife. 
8.  It  is  only  in  the  absence  of  an  express  agreement   that   tlie  law  will  not 
permit  a  trustee  to  become  a  purchaser  at  liis  own  sale.    Wliere  the  right 
to  purchase  is  clearly  conferred  by  the   instrument  appointing  him,  the 
law  imposes  no  impediment  to  the  validity  of  a  sale  so  made. 

4.  In  order  to  enable  a  purchaser  at  a  trustee's  sale  to  maintain  ejectment,  it 
does  not  devolve  upon  him  to  show  tliat  the  trustee  has  complied  with 
the  conditions  prescribed  by  the  deed  of  trust.  The  deed  to  the  pur- 
chaser may  not  be  impeached  on  that  ground  by  the  defendant  in  eject- 
ment. 

6.  A  defendant  in  ejectment  cannot  show  want  of  fraud  in,  or  illegality  of 
the  consideration  in  a  deed,  under  which  the  plaintiff  ciniins  title. 

6.  An  entry  of  the  word  •*  homestead  "  on  the  margin  of  a  recorded  title  under 
the  statute  (R.  S.,  p.  385)  is  effective  only  from  the  time  of  such  entry, 
and  the  fact  that  the  wife  did  not  join  with  her  husband  in  the  execution 
of  a  trust  deed  made  prior  to  such  entry  will  not  invalidate  the  trust 
deed. 

Appeal  from  District  Court  of  Boulder  County. 

Ejectment.    The  plaintiff  below  had  judgment.    The 
fiMts  are  sufficiently  stated  in  the  opinion.    The  trustee's 
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deed  adverted  to  by  the  court,  and  under  which  plaintiff 
claimed  title,  is  as  follows : 

"  This  indenture,  made  the  ninth  day  of  October,  in  the  year 
of  our  Lord,  one  thousand  eight  hundred  and  seventy -live, 
between  William  W.  Caywood,  as  trustee  of  Albert  W- 
Benson  and  C.  D.  Caywood,  of  the  county  of  Boulder,  and 
Territory  of  Colorado,  party  of  the  first  part,  and  Catherine 
D.  Caywood,  of  the  county  of  Boulder,  and  Territory  of 
Colorado,  party  of  the  second  part,  witnesseth  that : 
Whereas,  Albert  W.  Benson,  of  the  county  of  Boulder  and 
Territory  of  Colorado,  did,  by  certain  trust  deed,  dated  the 
11th  day  of  August,  A.  D.  1873,  which  said  deed  was 
recorded  in  the  office  of  the  county  clerk,  and  recorder 
of  the  county  of  Boulder,  in  the  Territory  of  ('nlomdo,  on 
the  13th  day  of  August,  A.  D.  1873,  in  book  T,  on 
page  135,  convey  to  said  party  of  the  first  part,  all  the 
premises  hereinafter  described,  to  secure  the  payment  of  a 
certain  promissory  note  in  said  deed  particularly  men- 
tioned, and  upon  certain  conditions  in  said  deed  particu 
larly  declared.  And  whereas,  default  hath  been  made  in 
the  payment  of  said  note  and  interest,  and  the  said  premises 
having  by  the  said  party  of  the  first  part  been  dulj  adver- 
tised for  public  sale  at  the  front  door  of  the  court-house,  in 
the  county  of  Boulder  and  Territory  of  Colorado,  on  the 
9th  day  of  October,  A  D.  1876,  for  the  period  of  over 
thirty  days,  and  in  the  manner  prescribed  by  said  trust 
deed  were,  upon  the  day  and  year,  and  at  the  place  last 
mentioned  aforesaid,  in  pursuance  of  said  notice,  sold  at 
public  sale,  and  at  tliesaid  sale  the  said  party  of  the  second 
part  was  the  highest  and  best  bidder  therefor,  and  bid  for 
the  tract  hereinafter  described  the  sum  of  three  hundred 
and  thirty-five  (336)  dollars. 

Now,  therefore,  these  presents  witness  that  the  said  party 
of  the  first  part,  in  pursuance  of  the  power  and  authority 
in  him  vested,  in  and  by  said  trust  deed,  and  in  considera- 
tion of  the  sum  of  one  dollar,  and  also  the  further  sum  of 
three  hundred  and  thirty -five  dollars,  by  the  said  j  arty  of 
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the  second  part  paid,  the  receipt  whereof  is  liereby  ac- 
knowledged, hath  and  doth  hereby  convey,  reraise,  release 
and  quit-claim  to  said  party  of  the  second  part,  her  heirs 
and  assigns  forever,  all  the  right,  title  and  interest,  as  well 
in  law  as  in  equity,  which  the  party  of  the  first  part  hath 
acquired  by  virtue  of  the  trust  deed  above  mentioned,  of, 
in  and  to  all  the  following  described  tract,  piece  or  parcel 
of  land,  situate,  lying  and  being  in  the  county  of  Boulder, 
and  Territory  of  Colorado,  to  wit :  Lot  number  one  (1),  in 
block  number  forty-eight  (48),  in  the  town  of  Longmont,  in 
said  county,  together  with  all  and  singular  the  tenements, 
hereditaments  and  appurtenances  thereto  belonging  or  in 
any  wise  appertaining,  and  the  reversions,  remainders,  rents, 
issues  and  profits  thereof ;  and  also  all  the  estate,  right, 
title,  interest,  claim  and  demand  whatsoever,  as  well  in  law 
as  in  equity,  of  the  said  party  of  the  first  part,  of,  in  and 
to  the  same  and  any  and  every  part  thereof,  with  the  ap- 
purtenances which  the  said  party  of  the  first  part  acquired 
by  virtue  of  said  trust  deed.  To  have  and  to  hold  the 
aforesaid  right,  title  and  interest  of  said  party  of  the  first 
part  unto  the  said  party  of  the  second  part,  lier  heirs  and 
assigns  forever,  as  fully  and  absolutely  as  the  said  party 
of  the  first  part  can,  by  virtue  of  the  power  and  authority 
in  him  vested  by  said  trust  deed,  convey  the  same. 

In  witness  whereof,  the  said  party  of  the  first  part  has 
hereunto  set  his  hand  and  seal  the  day  and  year  first  above 
written. 
(Signed)  William  W.  Caywood,  Trustee,  [seal.] 

Mr.  John  H.  Wells,  pro  se^  and  Mr.  B.  L.  Caku,  of 
counsel. 

Mr.  George  B.  Reynolds,  for  appellee. 

Thatcher,  C.  J.    This  was  an  action  of  ejectment  brought 

by  the  appellee  against  the  appellant  in  the  court  below. 

On  the  11th  day  of  August,  1873,  Albert  W.  Benson  being 

at  the  time  the  owner  in  fee  of  the  premises  in  dispute,  made 
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a  promissory  note  for  the  sum  of  $260,  payable  to  Catherine 
D.  Caywood,  the  wife  of  William  W.  Caywood,  two  years 
after  the  date  thereof.  On  the  same  date,  to  secure  the 
payment  of  this  note,  Mr.  Benson  conveyed  to  William  W- 
Caywood,  as  trustee,  the  disputed  premises,  with  power  to 
sell  and  dispose  of  the  same  at  public  auction  in  the  man- 
ner prescribed  in  said  deed  of  trust,  in  case  the  grantor 
therein  should  make  default  in  the  payment  of  the  promis- 
sory note,  or  any  part  thereof,  or  the  interest  thereon,  and 
to  make,  execute  and  deliver  to  the  purchaser,  at  such  sale, 
a  good  and  sufficient  deed  of  conveyance  for  the  premises 
sold.  After  the  maturity  of  the  note,  Mr.  Benson  having 
made  default  in  its  payment,  the  trustee  advertised  and 
sold  and  conveyed  the  premises  to  Mrs.  Caywood,  the  then 
holder  of  the  note.  The  deed  of  trust  and  the  note  were 
offered  and  read  in  evidence  without  objection.  To  the 
admission  of  the  trustee's  deed  from  Mr.  to  Mrs.  Caywood, 
counsel  for  defendant  in  the  lower  court  objected,  on  the 
sole  ground  that  it  was  a  deed  executed  by  a  husband  to 
his  wife.  This  objection  was  overruled,  the  deed  admitted 
in  evidence  and  an  exception  taken.  The  admission  of  the 
deed  in  evidence  is  assigned  for  error. 

This  brings  us  to  the  consideration  of  the  question  of  the 
relation  of  husband  and  wife  under  the  laws  of  this  State, 
with  respect  to  the  independent  acquisition,  enjojnnent  and 
disposition  of  property.  The  general  tendency  of  legisla- 
tion in  this  country  has  been  to  make  husband  and  wife 
equal  in  all  respects  in  the  eye  of  the  law,  to  secure  to  each, 
untrammeled  by  the  other,  the  full  and  free  enjoyment  of 
his  or  lier  proprietary  rights,  and  to  confer  upon  each  the 
absolute  dominion  over  the  property  owned  by  them  respect- 
ively. The  legislation  of  our  own  State  upon  this  subject, 
although  yet  somewhat  crude  and  imperfect,  has  doubtless 
been  animated  by  a  growing  sense  of  the  unjustly  subordi- 
nate position  assigned  to  married  women  by  the  common 
law,  whose  asperities  are  gradually^  softening  and  yielding 
to  the  demands  of  this  enlightened  and  progressive  age. 
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The  benignant  principles  of  the  civil  law  are  being  slowly 
but  surely  grafted  into  our  system  of  jurisprudence.  "  In 
the  civil  law,"  says  Sir  William  Blackstone  (1  Black- 
stone's  Com.  [Cooley]  444,)  "  husband  and  wife  are  con- 
sidered as  two  distinct  persons,  and  may  have  separate 
estates,  contracts,  debts  and  injuries,  and,  therefore,  in  our 
ecclesiastical  courts,  a  woman  may  sue  and  be  sued  without 
her  husband." 

The  courts,  which  have  ever  been  conservative,  and  which 
have  always  been  inclined  to  check,  with  an  unsparing 
hand,  any  attempted  departure  from  the  principles  of  the 
^  body  of  our  law,  which  were  borrowed  from  England,  in 
the  States  which  were  the  first  to  pass  enactments  for  the 
enlargement  of  the  rights  of  married  women,  regarding 
such  enactments  as  a  violent  innovation  upon  the  common 
law,  construed  them  in  a  spirit  so  narrow  and  illiberal  as  to 
almost  entirely  defeat  the  intention  of  the  law-makers  ;  but 
generally  with  a  promptness  that  left  little  room  for  doubt, 
a  succeeding  legislature  would  reassert,  in  a  more  unequiv- 
ocal form,  the  same  principles  which  the  courts  had  before 
almost  expounded  out  of  existence.  To  understand  the 
marked  changes  which  our  own  legislation  has  wrought 
in  this  respect,  it  is  necessary  that  we  should  consider  some 
of  the  disabling  incidents  and  burdens  attendant  upon  cov- 
erture at  common  law.  At  common  law  the  husband-  and 
wife  are  one  person,  and  as  to  every  contract,  there  must 
be  two  parties,  it  followed  that  they  could  enter  into  no 
contract  with  each  other.  "The  very  being  or  legal  exist- 
tence  of  the  woman  is  suspended  during  the  marriage, 
or  at  least  is  incorporated  and  consolidated  into  that  of 
the  husband,  under  whose  wing,  protection  and  cover, 
she  performs  every  thing."  "Upon  the  principle  of  an 
union  of  person  in  husband  and  wife  depend  almost  all  the 
legal  rights,  duties  and  disabilities  that  either  of  them 
acquire  by  marriage."     1  Cooley' s  Blackstone,  442. 

All  the  personal  estate,  as  money,  goods,  cattle,  house- 
hold furniture,  etc.,  that  were  the  property  and  in  posses- 
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sion  of  the  wife  at  the  time  of  the  marriage,  are  actually 
vested  in  the  husband,  so  that  of  these  he  might  make  any 
disposition  in  his  life-time,  without  her  consent,  or  might  by 
will  devise  them,  and  they  would,  without  any  such  dispo- 
sition, go  to  the  executors  or  administrators  of  the  husband 
and  not  to  the  wife,  though  she  survive  him.  Debts  due  to 
the  wife  are  so  far  vested  in  the  husband  that  he  raaj^  by 
suit,  reduce  them  to  possession.  (2  Bacon's  Abridgment,  21.) 
The  rents  and  profits  of  her  land  during  coverture  belonged 
to  the  husband. 

The  law  wrested  from  the  wife  both  her  personal  estate 
and  the  profits  of  her  realty,  however  much  it  might  be 
against  her  will,  and  made  them  liable  for  his  debts. 

An  improvident  husband  had  it  in  his  power  to  impover- 
ish the  wife  by  dissipating  her  personal  estate,  and  the 
profits  of  her  realty  over  which  she,  under  the  law,  by  rea- 
son of  the  coverture,  had  no  control. 

The  wife  in  Colorado  is  the  wife  under  our  statutes,  and 
not  the  wife  at  common  law,  and  by  our  statutes  must  her 
rights  be  determined,  the  common  law  aflecting  her  rights, 
as  we  shall  presently  see,  having  been  swept  away. 

By  our  laws  it  was  declared  that  the  property,  real  and 
personal,  which  any  woman  may  own  at  the  time  of  her 
marriage,  and  the  rents,  issues,  profits  and  proceeds  thereof, 
and  any  real,  personal  or  mixed  property  that  shall  come 
to  her  by  descent,  devise  or  bequest,  or  be  the  gift  of  any 
person  except  her  husband,  shall  remain  her  sole  and  sepa- 
rate property,  notwithstanding  her  marriage,  and  not  be 
subject  to  the  disposal  of  her  husband  or  liable  for  his  debts. 
R.  S.  1868,  p.  454. 

The  legislature,  however,  being  reluctant  to  allow  a  mar- 
ried woman  the  absolute  dominion  over  her  own  real  prop- 
erty, further  provided  that  she  could  only  convey  her  estate 
in  lands  by  uniting  with  her  husband  in  any  conveyance 
thereof,  and  acknowledging  the  same  separate  and  apart 
from  her  husband.    R.  S.  1868,  p.  Ill,  §  17. 

It  was  not  to  be  expected  that  our  laws  would  long  be  per- 
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mitted  to  remain  in  this  anomalous  and  incongraous  condi- 
tion, declaring  in  one  section  that  the  wife's  real  property 
should  remain  her  separate  estate,  not  subject  to  disposal 
by  her  husband,  and  in  another  that  she  could  not  convey 
it  without  the  consent  of  her  husband,  which  is  necessarily 
implied  by  his  uniting  in  a  deed  with  her. 

By  ''an  act  concerning  married  women,"  approved  Feb- 
ruary 12, 1874,  it  is  provided  in  section  1,  that  any  woman, 
while  married,  may  bargain,  sell  and  convey  real  and  per- 
sonal property,  and  enter  into  any  contract  in  reference  to 
the  same,  as  if  she  were  sole.  Section  2  provides  that  she 
may  sue  and  be  sued,  in  all  matters  the  same  as  if  slie 
was  sole.  Section  3  provides  that  she  may  contract  debts 
in  her  own  name,  and  upon  her  own  credit,  and  may 
execute  promissory  notes,  bonds  and  bills  of  exchange, 
and  other  instruments  in  writing,  and  may  enter  into  any 
contract  the  same  as  if  she  were  sole.  Section  4  repeals 
section  17  of  chapter  17  of  the  Revised  Statutes,  which 
required  the  husband  to  unite  with  the  wife  in  convey- 
ing her  separate  estate.  This  is,  essentially,  an  enabling 
statute,  and  as  such  must  be  liberally  construed  to  effec- 
tuate the  purpose  of  its  enactment.  It  confers,  in  terms,  en- 
larged rights  and  powers  upon  married  women.  In  contem- 
plation of  this  statute,  whatever  may  be  the  actual  fact, 
a  femrae  covert  is  no  longer  svb  potestate  viri  in  respect  to 
the  acquisition,  enjoyment  and  disposition  of  real  and  per- 
sonal property.  This  statute  asserts  her  individuality,  and 
emancipates  her,  in  the  respects  within  its  purview,  from 
the  condition  of  thraldom  in  which  she  was  placed  by  the 
common  law.  The  legal  theoretical  unity  of  husband  and 
wife  is  severed  so  far  as  is  necessary  to  carry  out  the 
declared  will  of  the  law-making  power.  With  her  own 
property  she,  as  any  other  individual  who  is  suijuris^  can 
do  what  she  will,  without  reference  to  any  restraints  or  dis- 
abilities of  coverture.  Whatever  incidents,  privileges  and 
profits  attach  to  the  dominion  of  property,  when  exercised 
by  others,  attach  to  it  in  her  hands.    Before  this  statute 


Digitized  by 


Google 


494  Wells  v.  Caywood.  [Dec,  T^ 

her  right  to  convey  was  not  untrammeled,  but  now  it  is 
absolute  without  any  qualification  or  limitation  as  to  who 
shall  be  the  grantee.  Husband  and  wife  are  made  strangers 
to  each  other's  estates.  There  are  no  words  in  the  act  that 
prohibit  her  from  making  a  conveyance  directly  to  her  hus- 
band, and  it  is  not  within  the  province  of  the  court  to  sup- 
ply them. 

When  a  right  is  conferred  on  an  individual,  the  court 
cannot,  without  transcending  its  legitimate  functions,  ham- 
per its  exercise  by  imposing  limitations  and  restrictions  not 
found  in  the  act  conferring  it.  Were  we  to  construe  this 
enabling  statute  so  as  to  dei)rive  the  wife  of  the  right  to  elect 
to  whom  she  will  convey  her  property,  we  would  it  is  be- 
lieved thwart  the  legislative  will  whose  wisdom  we,  as  a 
court,  are  notpermitted  to  question.  The  disability  of  hus- 
band and  wife  to  contract  with  and  convey  to  each  other  was, 
at  common  law,  correlated  and  founded  mainly  upon  the 
same  principle,  viz. :  the  unity  of  baron  und/emme.  The  re- 
moval in  respect  to  the  wife,  of  a  disability  that  is  mutual 
and  springing  from  the  same  source,  removes  it  also  as  to 
the  husband. 

The  reason,  which  is  the  spirit  and  soul  of  the  law,  can- 
not apply  to  the  husband  as  it  no  longer  applies  to  the  wife. 
If  she  may  convey  to  the  husband,  the  husband  may  con- 
vey to  the  wife.  Allen  v.  Hooper,  50  Me.  371  ;  Siojie  v. 
Gazzam^  46  Ala.  269 ;  Burdeno  v.  Ampeise,  14  Mich.  91  ; 
Patten  v.  Patten,  75  111.  443. 

Perhaps  the  right  of  the  husband  when  acting  in  a  repre- 
sentative capacity  in  autre  droit  to  make  a  deed  to  his  wife 
might  be  supported  at  common  law.  Co.  Litt.  112  a,  187  J  / 
Com.  Digest,  Baron  and  Femme,  D.  1.  This  doctrine,  how- 
ever, is  repudiated  in  New  York  {Leitch  v.  Wells,  48  Barb. 
654),  but  sanctioned  in  Pennsylvania.  Dundas*  Appeal, 
64  Pa.  332. 

We,  however,  rest  our  decision,  not  upon  this  mooted 
doctrine,  but  broadly  upon  the  statute,  under  which  a  hus- 
band, when  acting  not  in  a  representative  capacity,  but  in 
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his  own  right,  has,  as  we  have  seen,  the  right  to  convey  di- 
rectly to  the  wife^ 

But  it  may  be  urged  that  if  not  by  reason  of  the  disabil- 
ity of  coverture,  then  by  reason  of  the  peculiarly  intimate 
relation  of  husband  and  wife,  and  the  consequent  opportu- 
nity to  commit  and  conceal  fraud,  the  same  principle  that 
prohibits  a  trustee  from  executing  a  trust  in  favor  of  him- 
self, also  prohibits  him  from  executing  it  in  favor  of  his 
wife.  This  position  is  not  without  force.  Dundas^  Appeal^ 
64  Pa.  332.  It  must,  however,  be  borne  in  mind,  that  it 
is  only  in  the  absence  of  an  express  or  a  clearly  implied 
agreement  that  the  law,  suspicious  of  fraud  and  collusion 
where  a  fiduciary  relation  exists,  will  not  permit  a  trustee 
to  become  either  directly  or  indirectly  a  purchaser  at  his 
own  sale  ;  but  where  the  right  to  purchase  is  conferred  in 
clear  terms  by  the  instrument  appointing  him,  or  where,  as 
in  the  case  before  us,  the  wife  as  the  holder  of  the  note  is 
in  unmistakable  language  authorized  to  buy  at  the  trus- 
tees' sale,  the  law  interposes  no  impediment  to  the  validity 
of  a  sale  so  made.  Perry  on  Trust,  602,  v;  Dundas*  Ap- 
pealj  case  cited  supra^  is  precisely  in  point. 

The  evidence  of  Eugene  Wilder,  one  of  the  proprietors 
and  publishers  of  the  Boulder  County  News  (which  was 
received  without  objection)  sufficiently  proves  the  due  pub- 
lication of  the  trustees'  notice  of  sale,  if  the  proof  of  that 
fact  was  necessary  to  entitle  the  plaintiff  to  offer  his  deed 
in  evidence. 

In  our  view,  in  order  to  entitle  a  purchaser  at  a  trustees' 
sale  to  maintain  ejectment,  it  does  not  devolve  upon.him  to 
show  that  his  grantor  (the  trustee)  had  complied  with  the 
conditions  prescribed  in  the  deed  of  trust.  Reese  v.  Allen, 
6  Gilm.  241 ;  Graham  v.  Anderson,  42  111.  515  ;  Tayloi'  v. 
King,  6  Munf.  (Va.)  358 ;  Harris  v.  Harris,  id.  367. 

In  Dawson  v.  Hayden,  67  111.  52,  it  was  held,  if  a  trustee 
under  a  power  in  a  deed  of  trust  makes  a  conveyance  of 
the  premises  without  complying  with  the  provision  in  the 
deed  of  trust  requiring  publication  of  sale  for  a  specified 
period,  the  legal  estate  will  nevertheless  pass  to  the  pur- 
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chaser,  and  the  deed  to  him  cannot  be  impeached  on  that 
ground  by  a  defendant  in  ejectment  It  is  a  proper  subject 
of  inquiry  in  a  court  of  equity.  A  legal,  though  a  defeasible, 
title  was  by  the  trust  deed  vested  in  Mr.  Caywood.  Perry  on 
Trusts,  §  602,  and  cases  cited. 

By  the  deed  executed  by  Mr.  Caywood  to  his  wife,  al- 
though inartificially  drawn,  the  legal  title  passed  to  the 
purchaser  and  became  absolute  in  a  court  of  law.  That  it 
should  so  pass  was  the  evident  intent  of  the  grantor  therein. 

The  deed  purports  on  its  face  to  have  been  made  for  the 
sole  purpose  of  executing  the  trust.  To  give  it  any  other 
construction  would  be  to  defeat  the  manifest  purpose  of  its 
execution. 

As  when  the  plaintiff  rested  she  had  shown  by  her  deeds 
that  the  legal  title  to  the  premises  in  dispute  was  in  her, 
the  motion  for  a  nonsuit  was  properly  denied. 

The  defendant  offered  in  evidence  the  deposition  of  A.  W. 
Benson,  which  the  court  excluded.  The  exclusion  of  the 
deposition  is  assigned  for  error.  The  deposition  tended  to 
show  that  the  note  and  trust  deed  offered  in  evide'nce  w(*n» 
executed  in  pursuance  of  an  agreement  between  Benson  and 
Wm.  W.  Caywood,  by  which  Benson  was  to  enter  undfM* 
the  pre-emption  laws  of  the  United  States  a  certain  tract 
of  land,  and  convey  the  same  to  Mr.  Caywood.  Had  Ben- 
son, in  pursuance  of  the  agreement,  entered  and  conveyed 
the  land  to  Caywood,  he  would  have  been  guilty  of  great 
moral  turpitude,  involving  the  crime  of  perjury.  The  con- 
sideration was,  therefore,  illegal.  Hoyt  v.  Mac(yn^  2  Col. 
502. 

Can  a  defendant  in  ejectment  show  that  the  consideration 
for  a  deed,  under  which  the  plaintiff  claims  title,  was  either 
wanting,  or  was  illegal  or  fraudulent  ?  That  a  conspiracy 
existed  to  defraud  the  United  States  out  of  the  title  to  one 
hundred  and  sixty  acres  of  land  the 'deposition  tends  to 
show.  Nothing  appears  to  relieve  the  consideration  from 
the  taint  of  illegality  and  fraud.  The  question  here  pre- 
sented was  very  fully  considered,  in  the  case  of  TTie  In- 
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habitarUs  of  Worcester  v.  WilliamEaton^  11  Mass.  368,  iu 
a  writ  of  entry  in  whicli  the  plaintiff  sought  to  avoid  the 
deed  under  which  defendant  claimed  title  by  showing  that 
it  was  executed  for  an  illegal  consideration.  The  consider- 
ation was  an  agreement  to  compound  a  felony. 

The  court  says :  "A  bond  or  other  obligation,  or  a  -writ- 
ten promise  founded  upon  such  a  consideration,  may  be 
avoided,  because  the  law  will  not  uphold  a  contract,  or 
permit  a  party  to  enforce  it,  if  it  was  made  to  secure  the 
price  of  an  unlawful  act.  *  *  *  If  one  holds  the  obligation 
or  promise  of  the  other,  to  pay  him  money,  or  do  any  other 
valuable  act,  on  account  of  snch  illegal  transaction,  the 
party  defendant  may  expose  the  nature  of  the  transaction 
to  the  court,  and  the  law  will  say  :  *  our  forms  and  rules 
are  established  to  protect  the  innocent,  and  to  vindicate 
the  injured,  not  to  aid  offenders  in  the  execution  of  their 
unjust  projects'  ;  and  if  the  party,  who  has  foolishly  paid 
his  money,  repents  his  folly,  and  brings  his  action  to  re- 
cover it  back,  the  same  law  will  say  to  him:  'you  have 
paid  the  price  of  your  wickedness,  and  you  must  not  have 
the  aid  of  the  law  to  rid  you  of  an  inconvenience,  which 
is  a  suitable  punishment  of  your  offense.'  *  *  *  A  deed  of 
bargain  and  sale,  signed,  sealed  and  delivered,  acknow- 
ledged and  recorded,  is  an  actual  transfer  of  the  land  to  the 
grantee  as  much  as  the  delivery  over  of  a  sum  of  money  or 
a  personal  chattel."  The  court  held  that  the  title  having 
passed,  the  deed  could  nol  be  avoided  by  showing  the 
illegal  consideration.  It  is  not  doubted  that  if  the  defense 
had  gone  not  to  the  consideration  but  to  the  execution  of 
the  deed,  it  would  have  been  admissible.  Thus  it  might  be 
shown  that  the  deed  was  executed  under  duress,  or  that  it 
had  been  mis-read  to  the  grantor,  or  other  evidence  might 
be  given  tending  to  prove  that  he  did  not  assent  to  it.  But 
want  of,  or  fraud  in,  or  illegality  of  the  consideration  in  a 
plaintiff's  deed,  may  not  be  shown  by  a  defendant  in  eject- 
ment'. The  defendant's  remedy,  if  any  he  has,  is  not  in  a 
court  of  law.  Doe  dem.  Roberts  v.  Moberts^  2  Barr.  &  Aid. 
VoL-IU  — 63 
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867;  Thylar  v.  King,  6  Munf.  (Va.)  365 ;  Dper  v.  Day,  61 
111.  836 ;  Hovey  v.  Hobson,  51  Me.  67. 

The  deposition  of  Benson  was  properly  eirclnded. 

Defendant  then  offered  to  introduce  in  evidence  a  war- 
ranty deed,  dated  June  3,  1875,  from  Albert  W.  Benson, 
and,  Helen  Benson,  liis  wife,  purporting  to  convey  the  prem- 
ises in  dispute  to  him,  and  containing  a  waiver  of  homestead 
exemption  in  the  body  of  the  deed.  By  the  stipulation 
filed  in  the  cause  it  appears  that  Benson,  on  the  4th  day 
of  February,  1875,  a  year  and  a  half  after  the  execution  of 
the  trust  deed  to  Cay  wood,  caused  the  word  "homestead" 
to  be  entered  of  record,  on  the  margin  of  his  recorded  title. 
The  law  requires  such  entry  to  be  made,  to  entitle  a  house- 
holder to  a  homestead.  R.  S.  385.  It  is  the  record  entry 
that  proclaims  to  the  world  that  the  owner  of  the  property 
claims  it  as  a  homestead.  Until  the  entry  is  made  it  is  not 
in  contemplation  of  law  a  horatjstead,  and,  therefore,  it  can- 
not be  said  that,  as  the  wife  of  Benson  did  not  join  with  him 
in  the  execution  of  the  trust  deed,  as  is  required  by  the 
Homestead  Act  (R.  S.  38«5),  in  case  of  mortgages  executed 
after  the  property  is  claimed  as  a  homestead,  that  the  trust 
deed  was  executed  against  the  provisions  of  law.  Having 
reference  to  the  condition  of  the  property  at  the  time  the 
trust  deed  was  made,  Benson  alone  was  a  necessary  grantor, 
even  if  a  trust  deed  is  to  be  considered  as  a  mortgage,  within 
the  meaning  of  that  word  as  used  in  the  Homestead  Act 
Drake  v.  Root,  2  Col.  689. 

TJie  subterfuge  adopted  by  making  the  entry  of  "  Home- 
stead "  on  the  record  on  the  very  day  that  Biuison  and  fam- 
ily vacated  the  premises,  cannot  be  held  to  invalidate  the 
trust  deed.  The  deed  from  Benson  and  wife  to  the  defend- 
ant in  ejectment  was  subject  to  the  incumbrance  contained 
in  the  deed  of  trust,  and  must  yield  to  any  title  legally  de- 
duced under  it.     Taylor  v.  Xing^  cited  supra. 

Wells  having  purchased  with  the  record  notice  of  the 
trust  deed  occupies  no  better  position  than  his  grantor. 
The  source  of  the  title  both  in  appellant  and  appellee  is  the 
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same.  The  court  did  not  err  in  excludiug  the  deed  from 
Benson  and  wife  to  Wells.  As  we  discover  no  error  in  the 
record,  the  judgment  of  the  court  below  must  be  affirmed. 

Affirmed. 

Marrtrd  Woubn's  Property  ■Rights.  — The  laws  of  Colorado  contemplate  the  free 
Individual  ocqulsttlon  and  enjoyment  of  separate  property  by  married  women:  Ooon  v.  Bio^ 
den,  4  Colo.  2^;  Ooimrtdo  OtnL  R.  R.  Co,  v.  AlUn,  13  Colo.  23&. 


Colorado  Central  R.  R.  Co.  v.  Ogden. 

1.  It  is  the  well-settled  doctrine  that  the  master  is  not  liable  for  injaries  suB- 

tained  by  one  servant  through  the  negligence  of  a  fellow-seFvant.  But 
risks  arising  from  the  negligence  of  the  master  are  not  included  among' 
thofle  which  the  servant  is  presumed  to  assume. 

2.  The  master  is  liable  for  his  own  negligence  in  the  selection  of  servants, 

machinery  and  appliances.  But  defects  must  be  known  to  the  master  or 
be  such  aB  should  have  been  known  to  him  as  a  prudent  man. 

8.  Where  it  is  the  province  of  a  certain  employee  of  a  railroad  company  to 
super  vise  repairs  of  defects  in  a  railway,  his  negligence  in  respect  to  such 
defects  is  the  negligence  of  the  company,  and  notice  to  him  of  such  de- 
fects as  are  within  his  province  to  repair,  is  notice  to  the  company. 

4.  The  general  rule  is  that  if  the  employee  knows  of  the  defects  and  con- 
tinues in  the  service,  he  is  deemed  to  have  assumed  the  risks,  and  the 
maxim  is  volenti  non  fit  injuria.  But  if  a  person  of  ordinary  prudence 
would  not  liave  believed  the  defects  dangerous,  he  may  disregard  them 
without  losing  his  right  to  complain,  if  he  suifers  from  the  defect  while 
pursuing  his  ordinary  course. 

6.  Notice  to  the  master  by  the  employee  of  defects  in  associates  or  material 
does  not  necessarily  fix  the  master's  liability  for  injury  to  the  employee. 
It  is  incumbent  on  the  latter  to  show  that  there  was  no  want  of  due  and 
reasonable  care  upon  his  part;  he  is  not  exempt  from  the  operation  of 
the  rule  that  one  cannot  recover  for  an  injury  which  is  the  proximate 
result  of  his  own  failure  to  exercise  ordinary  care. 

6.  A  railroad  company  is  not  prima  facie  liable  to  any  of  its  servants  for  in- 
juries resulting  to  them  because  of  defects  in  tlu*ir  rolling  stock  or  road- 
bed. Tlie  company  is  bound  to  that  ordinary  care  whicli  must  be  meas- 
ured by  the  dangers  of  the  service  and  proportioned  to  it,  but  it  does  not 
warrant  or  insure  against  defects. 

Appeal  from  District  Ooitrt  of  Jefferson  County, 

The  appellee  had   judgment  in    the  court  below  for 
$5,000.00.     The  farts  are  sufficiently  stated  in  the  opinion. 
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Messrs.  H.  M.  &  W.  Teller,  for  appellant. 

Messrs.  Browne  &  Putnam,  for  appellee. 

Elbert,  J.  This  was  an  action  of  case  brought  by  the 
appellee  against  the  appellant  for  injuries  received  by  him 
while  in  the  employ  of  the  appellant  as  conductor  of  one 
of  its  trains. 

It  appeared  by  the  evidence  that  the  appellee  was  the 
only  conductor  employed  by  the  appellant;  that  it  was  his 
duty  to  take  charge  of  a  mixed  train  of  cars,  some  for 
freight  and  some  for  passengers.  That  as  sucli  conductor 
it  was  the  duty  of  the  appellee  to  run  all  trains  and  to  do 
all  work  that  was  to  be  done  as  conductor.  That  three- 
fourths  of  a  mile  from  the  Golden  depot  there  was  a  coal 
bank  where  the  company  procured  coal.  That  on  the  12th 
day  of  April,  1872,  the  appellee  took  a  locomotive  with 
engineer  and  brakeman  and  went  after  three  loaded  coal 
cars,  standing  at  the  coal  bank;  that  on  the  way  he  took 
two  empty  box  cars  and  pushed  tliem  before  tlie  engine  to 
the  vicinity  of  the  coal  bank  where  the  accident  happened. 
The  track  between  the  yard  and  the  coal  bank  was  only 
used  to  haul  coal  cars  over.  It  also  appears  by  the  testi- 
mony of  the  appellee  that  the  track  was  bad  and  had  been 
so  for  some  weeks;  that  he  had  seen  that  it  was  especially 
bad  a  week  before,  and  that  he  had  reported  to  A.  C.  Harris, 
assistant  superintendent,  its  condition.  The  evidence  dis- 
closed that  there  was  some  low  joints.  The  road-bed  was 
narrow.  The  ties  extended  six  or  eight  inches  over  the 
bank,  the  earth  was  about  eight  inches  outside  of  the  rails, 
and  water  was  running  against  the  bank.  There  was  no 
claim  that  Harris  had  agreed  or  promised  to  repair  the 
roadway. 

It  also  appears  by  the  testimony  that  the  appellee  took 
with  him  the  two  box  cars,  not  intending  to  have  them 
filled  with  coal,  but  to  save  the  labor  and  trouble  of  haul- 
ing them  to  the  yard,  as  they  stood  between  the  yard  and 
coal  l)ank.    The  appellee  had  knowledge  of  the  defective 
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condition  of  the  roadway,  and  that  it  had  not  been  repaired 
after  notice.  His  attention  was  especially  called  to  it  as  the 
train  approached  the  defective  point,  and  he  attempted  to 
signal  the  engineer  to  stop,  but  failed  to  attract  his  atten- 
tion. The  cars  were  throVn  from  the  track,  and  the  ap- 
pellee's hip  was  broken,  resulting  in  an  injury  more  or  less 
permanent. 

The  facts  presented  by  the  record  involve  the  law  n^spect- 
ing  the  important  relation  subsisting  botwc^en  a  railroad 
company  and  its  employees.  The  relation  is  that  of  master 
and  servant. 

If  the  superintendent  Harris  is  to  be  regarded  as  a  f(?llow- 
servant,  and  the  negligence*  of  which  the  injury  was  the 
result,  as  his  negligence,  the  appellee  cannot  recover. 

It  is  now  the  S(*ttled  doctrine  of  both  England  and 
America,  that  the  master  is  not  liable  for  injuries  suffered 
by  one  servant  through  the  negligence  of  a  fellow-servant. 
We  do  not  deem  it  necessary  to  cite  numerous  authorities 
to  a  doctrine  so  generally  recognized.  The  leading  Eng- 
lish case  is  that  of  Priestly  v.  Fcmler,  8  M.  &  W.  1.  The 
leading  American  case  is  that  of  Farwell  v.  Boston  <fc  Wor- 
cester R.  R.  Co,,  4  Mete.  40.  See,  also,  1  Redfield  on  Law 
of  Railwa3'^s,  §  131,  and  cases  there  cited. 

The  reason  of  the  rule  commonly  assigned  is  that  it  is 
but  just  and  fair  that  the  servant  should  take  upon  himself 
the  ordinary  and  usual  hazards  of  his  employment  over 
which  his  employer  has  but  little  or  no  control,  and  against 
which  he  is  best  situated  and  best  able  to  guard.  Ivnowing 
the  perils  of  the  employment  in  which  he  engages,  he  is 
presumed  to  contract  with  reference  to  them  and  to  demand 
and  receive  a  compensation  which  covers  them. 

There  are  also  other  reasons  in  support  of  the  rule  spring- 
ing from  considerations  of  public  policy. 

As  that  a  contrary  rule  would  subject  the  master  to  un- 
reasonable, and  not  unfrequently,  ruinous  burdens;  that 
it  would  encourage  the  servant  to  omit  that  diligence  and 
caution  which  is  his  best  protection;  that  it  would  tend  to 
an  abatement  of  that  vigilance  which  is  one  of  the  chief 
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protectors  of  the  public  against  the  negligence  of  servants; 
that  under  the  rule  denying  the  renu^dy  it  becomes  the 
special  interest  of  the  servant  to  protect  himself,  thus 
securing  the  protection  of  the. public;  that  it  concura  with 
the  rule  which  makes  the  master  responsible  to  third  per 
sons,  not  only  for  his  own  negligence  but  for  the  negligence 
of  his  servants  in  securing  from  both  master  and  servant 
the  highest  diligence  and  caution,  and  thus,  without  hard- 
ship to  any  one,  secure  the  safety  of  all. 

Qualifying  the  foregoing  rule  is  the  further  rule -that 
risks  arising  from  the  negligence  of  the  master  are  not  in- 
cluded among  those  which  the  servant  is  presumed  to 
assume.  On  the  contrary,  the  master  impliedly  (if  not  ex- 
pressly) contracts  to  use  ordinary  care  and  diligence  (pro- 
portioned to  the  danger  of  the  service)  in  the  selection  of 
competent  servants  and  safe  machinery  and  appliances,  and 
is  liable  for  his  own  negligence  in  these  respects.  Cleveland^ 
etc. J  R.  H.  Co.  V.  Keary^  3  Ohio,  201;  Mad  River ^  etc.^  R. 
R.  Co.  V.  Barber,  5  id.' 641;  III  Cent.  R.  R.  Co.  v.  Welch, 
52  111.  183;  Chicago,  etc.,  R.  R.  Co.  v.  Sweet,  45  id.  197; 
Harrison  v.  Cent  R.  R.  Co,,  2  Vroom,  293  ;  Warner  v.  £Jrie 
R.  R.  Co.,  39  N.  Y.  468 ;  Laning  v.  N.  Y.  G.  R.  R.  Co.,  49 
id.  521 ;  Oreenleafy.  111.  Cent.  R.  R.  Co.,  29  Iowa,  14. 

It  is  under  this  rule  that  the  plaintiff'  claims  to  recover. 
In  such  a  case,  however,  the  defect  must  be  known  to  the 
master  or  such  as  should  have  been  known  to  him  as  a 
prudent  man  having  a  due  regard  to  the  safety  of  his  em- 
ployees. Wright  v.  N.  Y.  Cent.  R.  R.  Co.,  25  N.  Y.  562 ; 
Oreenleafv.  III.  Cent  R.  R.  Co.,  29  Iowa,  14;  Jones  v. 
Yeager,  2  Dill.  C.  C.  R.  64. 

The  evidence  disclosed  that  about  a  week  prior  to  the 
accident  the  plaintiff  notified  A.  C.  Harris,  assistant  super- 
intendent of  the  road,  of  the  bad  condition  of  the  roadway 
at  the  point  where  the  accident  occurred.  That  A.  C.  Har- 
ris was  assistant  superintendent ;  "  that  he  was  running  the 
road  in  the  absence  of  Mr.  Sickels ;"  that  he  "looked  after 
the  interests  of  the  road  ;"  that  in  the  absence  of  tiie  road- 
master  the  plaintiff  had  reported  to  him  other  defects  in  the 
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road-bed,  which  he  had  repaired,  is  all  that  the  record  dis- 
closes respecting  his  powers  and  duties  as  an  employee  of 
the  company.  We  think  the  plaintiff  would  have  done 
well  to  have  shown  more  fully  the  powers  and  duties  of  this 
assistant  superintendent.  However,  as  other  defects  in  the 
roadway  had  been  reported  to  him,  and  had  been  repaired 
by  him,  the  jury  might  fairly  presume  that  the  repair  of 
the  road  was  among  his  duties,  and  say  that  the  defect  was 
reported  by  the  appellee  to  the  proper  employee  of  the 
company. 

Corporations,  necessarily,  act  through  agents,  and  it  may 
be  said,  generally,  that  the  negligence  of  an  officer  of  the 
company  to  whom  is  committed  any  particular  branch  of 
its  business  is  the  negligence  of  the  company. 

The  repair  of  the  road  seems  to  have  been  under  tho 
supervision  of  this  assistant  superiuteudeiit ;  lierein  he 
represented  the  company,  and  his  negligence  in  respect  to 
defects,  which,  within  the  scojDe  of  his  autliority,  it  was  his 
province  to  repair,  is  to  be  attributed  to  the  company  as  its 
personal  negligence,  otherwise  a  corporation  as  acting  alone 
through  its  general  officers  would  not  be  chargeable  in  any 
case.  Shearman  &  Redfield  on  Negligence,  §  89  ;  Cleveland, 
etc,  B.  li.  Co.  V.  Keary,  3  Ohio  St.  201 ;  Illinois  Cent  li. 
H.  Co.  V.  WelcJi,  52  111.  183 ;  Patterson  v.  P.  <£  C.  R.  Co., 
76  Pa.  389 ;  ClarJce  v.  Holmes,  7  H.  &  N.  9040. 

In  this  view  the  appellee  insists  tliat  the  negligence 
from  which  the  injury  resulted  was  the  negligence  of  the 
company..  Equally  in  another  view,  independent  of  the 
question  of  notice  to  the  superintendent,  the  jury  may  have 
found  the  negligence  that  of  the  defendant,  to  wit ;  that 
it  was  the  duty  of  tlie  defendant  to  use  reasonable  dili- 
gence to  keep  the  roadway  in  proper  ie})air,  and  that  the 
condition  of  the  roadway  was  of  such  a  character,  and  for 
Buch  a  length  of  time,  that  the  defendant  knew  of  it,  or 
should  have  known  of  it. 

It  is  immaterial  which  view  be  taken,  as  either  involves 
the  same  result.     It  does  not  appear  but  that  the  road  was 
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well  constructed  in  the  first  instance.  The  evidence  is  to 
the  eflfect  that  it  had  been  out  of  repair  from  two  to  six 
weeks,  and  the  inference  is  that  prior  to  that  time  it  was  in 
repair.  Aside  from  this,  the  hiw  presumes  that  the  master 
had  done  his  duty  in  this  respect.  Wood's  Master  &  Ser- 
vant, §  346. 

The  plaintifT  had  been  in  the  employm(3nt  of  the  company 
as  conductor  for  about  five  months  prior  to  the  accident, 
and  the  presumption  is  that  at  the  date  of  the  employment 
the  track  was  in  repair.  Hence  we  may  say  :  1.  That  tlie 
negligence  of  the  company  was  not  in  a  failure  to  furnish  a 
proper  roadway  in  the  first  instance,  but  in  a  failure  to  keep 
it  in  repair.  2.  The  plaintiff  did  not  originally  contract 
with  reference  to  the  risks  incident  to  the  condition  of  the 
roadway  at  the  time  of  tlie  accident.  Conceding,  then,  tlie 
negligence  of  the  company  in  failing  to  keep  the  roadway 
in  repair,  we  are  confronted  by  the  fact,  indisputably  estab- 
lished by  the  testimony  of  tlie  appellee  himself,  that  he  had 
full  knowledge  of  the  defective  condition  of  the  roadway 
and  continued  the  service.  The  general  rule  is,  that  under 
such  circumstances  the  servant  cannot  recover.  When  he 
knows  of  the  defect,  and  continu(*s  the  service*,  he  is  deemed 
to  have  assumed  the  risks,  and  the  maxim  is — r'>leati  non 
fit  injuria.  McGatrick  v.  Watson^  4  Ohio,  560 ;  111.  Cent 
R.  H.  Co.  V.  Welch,  52  III.  183 ;  McGlynn  v.  Brodie,  31 
CaL  376  ;  J.  B.  i&W,  R.  Co.  v.  Flanigan,  77  III.  36/);  Hay^ 
den  v.  Smithville  M.  Co.y  29  Conn.  548  ;  Greeiileaf  v.  III. 
Cent  R.  R.  Co.,  29  Iowa,  14. 

But  this  rule  has  been  modified  by  a  series  of  decisions 
commencing  with  the  leading  case  of  Snow  v.  Tke  Housalonic 
R.  Co.,  8  Allen,  441,  which  cannot  be  disregarded.  Shear- 
man &  Redfield,  in  their  work  on  Negligence,  say  :  "This 
rule  is,  however,  applicable  only  to  such  defects  as  Uie  serv- 
ant ought  reasonably  to  have  foresetm  might  endanger  his 
safety.  If  a  person  of  ordinary  prudence  would  not  have 
believed  the  defect  dangerous,  the  servant  might  disregard 
it  without  losing  his  right  to  complainj  if  while  pursuing 
his  ordinary  course  he  suffers  from  such  defect."  Shearman 
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&  Redfield  on  Negligence,  §  95 ;  Snow  v.'Housatonic  Ji. 
Co.y  8  Allen,  441 ;  Britton  v.  G,  W.  Cotton  Co.;  7  Exch.  130. 

The  question  presented,  then,  on  the  trial  below,  was,  did 
the  appellee,  knowing  of  the  defective  condition  of  the 
roadway,  come  fairly  within  this  exception  to  the  rule? 
Whether  the  evidence  so  shows,  in  view  of  the  determina- 
tion of  this  case,  it  is  not  proper  for  us  to  say.  • 

There  is  undoubtedly  authority  for  saying  that  where  the 
master  has  promised  to  repair  the  defect,  and  the  servant 
remains  in  the  service  upon  such  an  inducement,  and  with 
a  reasonable  expectation  that  it  would  be  repaired,  that  the 
Bervant  may  recover.  Shearman  &  Redfield  on  Negligence, 
§99;  Oreenleafy.  Ill  Cent,  M,  H.  Co.,  29  Iowa,  14;  Pat- 
terson  v.  P.  c6  C,  H.  Co.,  76  Pa.  389 ;  Laning  v.  N.  Y.  C. 
Ji.  Co.,  49  N.  Y.  621  ;  ClurJc  v.  Holmes,  7  H.  &  N.   937. 

There  is  no  claim,  however,  that  there  was  any  promise 
to  repair  in  this  case,  but  it  is  insisted  in  this  behalf  by  the 
appellee  that  the  fact  of  the  notice  given  by  him  to  the  as- 
sistant superintendent  had  the  effect  to  fix  the  liability  of 
the  company,  notwithstanding  the  appellee's  knowledge  of 
the  defective  roadway,  and  that  thereaft(^r  he  was  at  liberty 
to  act  upon  the  presumption  that  the  defect  had  been  re- 
paired, and  recover  for  his  injury. 

We  cannot  assent  to  this  proposition.  Remaining  in  a 
service,  as  we  have  seen,  with  knowledge  of  defects  in  asso- 
ciates or  material,  is  not  necessarily  negligence,  unless  the 
real  danger  be  apparent.  Shearman  &  Redfield  on  Negli- 
gence, §  95  ;  Wood's  Master  &  Servant,  j^  32. 

Nor  is  it  conclusive  evidence  that  the  servant  lias  waived 
objections  to  the  defects.  Shearman  &  Redfield  on  Negli- 
gence, §  96. 

The  effect  of  notice  by  the  servant  to  the  master  of  defects 
is  to  rebut  this  last  presumption  ;  but  unless  followed  by 
inducement  to  remain,  it  in  nowise  affects  the  question  of 
the  servant's  negligence  in  remaininij  in  a  dangerous^  service 
with  knowledge  of  the  defects,  exct^pt  that  in  case  of  a 
defect  of  which  it  cannot  be  reasonably  expected  that  the 
Vql-  III.— 64 
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master  has  notice,  it  is  the  duty  of  the  employee  to  give 
him  notice ;  and  a  negljct  of  such  duty  exempts  the  em- 
ployer from  responsibility.  Patterson  v.  P.  &  C.  R.  Co.y 
76  Pa.  394. 

But  while  notice  meets  this  requirement,  it  by  no  means 
necessarily  fixes  the  liability  of  the  master,  nor  exempts 
tke  servant  from  the  operation  of  the  elemental  rule  that 
one  cannot  recover  for  an  injury  which  is  the  proximate 
result  of  his  own  failure  to  exercise  ordinary  care. 

It  is  not  enough,  therefore,  for  the  appellee  in  this  case  to 
show  that  he  gave  the  master  notice  of  the  defective  road 
way  in  order  to  recover,  but  having  knowledge  of  the  defect, 
and  continuing  the  service,  in  order  to  bring  himself  within 
the  exception  which  we  have  laid  down,  and  justify  a  de- 
parture from  the  rule  that  exempts  the  master  when  the 
servant  has  knowledge  of  the  defect,  he  must  further  show 
that  there  was  no  want  of  due  and  reasonable  care ;  that 
the  defects  were  not  such  as  could  reasonably  be  foreseen 
might  endanger  his  safety.  If  the  roadway  was  so  obvi- 
ously dangerous  as  that  a  man  of  ordinary  ])rudence  would 
not  have  ventured,  the  master  cannot  be  held  liable  for  the 
result.  In  sucli  case  the  law  adjudges  the  servant  guilty 
of  concurrent  negligence,  and  he  cannot  recover.  It  is  the 
case  of  equal  knowledge,  and  a  voluntary  exposure  to  known 
hazards. 

We  think  the  rule  well  laid  down  by  Mr.  Wood,  in  his 
work  on  Master  and  Servant,  §  B28. 

"Where  a  servant  is  employed  on  work  which,  equally 
within  the  knowledge  of  the  master  and  the  servant,  is  of  a 
dangerous  nature,  the  master  is  not  liable  for  the  conse- 
quences of  an  accident  occurring  to  tile  servant  in  the  course 
of  that  employment,  unless  there  be  negligence  on  the  part 
of  the  master,  and  the  absence  of  rashness  on  the  part  of 
the  servant.  A  servant  is  bound  to  exercise  his  own  skill 
and  judgment  so  as  to  protect  himself  in  the  course  of  his 
employment,  and  the  master  is  not  regarded  as  warranting 
generally  his  safety.  He  is  himself  bound  to  exercise  proper 
care,  and,  cannot  claim  indemnity  from  the  master  for  an 
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injury  resulting  to  him,  which  he  might  have  prevented,  if 
he  had  himself  been  reasonably  vigilant." 

Even  in  the  case  of  a  promise  to  repair,  the  plaintiff  must 
still  show  that  he  has  not  materially  contributed  to  tlie 
injury  by  his  own  want  of  ordinary  prudence. 

In  the  case  of  Clark  v.  Holmes,  cited  supra,GocKBViiN,  C. 
J.,  says:  ''If  a  jury  should  find  that  a  party  complaining 
had  materially  contributed  to  the  injury  by  his  own  rash- 
ness, the  action  could  not  be  maintained,  inasmuch  as  it  is 
well  established  that  a  plaintiff  who  has  materially  con- 
tributed to  his  own  injury  by  his  own  negligence  cannot 
recover,  although  he  may  show  negligence  in  the  opposite 
party." 

In  the  case  of  Patterson  v.  P.  &  C.  R,  Co,,  cited  supra, 
Gordon,  J.,  says:  "In  this  discussion,  however,  we  are 
ndt  to  forget  that  the  servant  is  required  to  exercise  ordi- 
nary prudence.  If  the  instrumentality  by  which  he  is 
required  to  perform  his  service  is  so  obviously  and  imme- 
diately dangerous,  that  a  man  of  common  prudence  would 
refuse  to  use  it,  the  master  cannot  be  held  liable  for  the 
resulting  damage.  In  such  a  case  the  law  adjudges  the 
servant  guilty  of  concurrent  negligence,  and  will  refuse 
him  that  aid  to  which  he  would  otherwise  be  entitled.  Why 
should  a  less  stringent  rule  apply  in  the  case  of  notice, 
unaccompanied  by  promise  to  repair  ? " 

The  question  of  negligence*  is  to  be  determined  by  the 
circumstances  of  each  particular  case.  In  this  case  it 
depended  not  only  on  the  defective  condition  of  the  road- 
way, its  apparent  danger,  and  the  appellee's  knowledge  of 
it,  but  upon  the  manner  in  which  the  plaintiff  attempted  to 
pass  over  it,  the  rate  of  speed  at  which  he  ran  his  train,  the 
fact  that  this  portion  of  the  road  was  designed  and  used  for 
special  service,  if  such  was  the  fact. 

Whether  the  box-cars  which  he  attempted  to  take  over 
the  defective  road  were  necessary  for  the  particular  service 
in  which  he  was  then  engaged,  and  such  as  were  used  on 
this  particular  branch  of  the  road,  whether  they  were  more 
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liable,  by  reason  of  their  height  or  other  features  of  con- 
struction, to  the  accident  which  produced  the  injury;  tlie 
position  of  the  plaintiff,  that  he  had  the  entire  control  and 
management  of  the  train,  that  he,  at  the  time,  was  not  act- 
ing under  the  immediate  orders  or  instructions  of  an  oflBcer 
of  a  higher  grade,  who  had  a  right  to  command  him  ;  tin* 
duty  of  the  conductor  to  exercise  care  and  caution,  not  only 
in  respect  to  his  own  safety,  but  in  respect  to  the  property 
of  his  employer  and  the  lives  of  others  on  the  train,  were  all 
considerations- for  the  jury  to  weigh  in  determining  the  neg- 
ligence of  the  appellee,  and  were  not  to  he  taken  from  the 
jury  by  mere  proof  of  notice. 

If,  under  all  the  circumstances,  the  act  of  the  appellee  was 
that  of  a  man  of  ordinary  prudence,  then  he  may  recoTer 
for  the  negligence  of  the  company,  notwithstanding  his 
knowledge  of  the  defects  of  the  road.  If  both,  in  a  meas- 
ure, failed  to  discharge  their  duty  fully,  the  question  is,  to 
whose  act  shall  the  blame  be  imputed,  whose  act  was  the 
proximate  cause  of  the  injury?  If  the  appellee's  act  was 
such  as  a  prudent  man,  under  precisely  the  same  circum- 
stances, would  not  have  done,  then,  although  the  company 
utterly  failed  in  its  duty,  no  recovery  can  be  had.  If  the 
injury  would  not  have  happened  but  for  appellee's  want  of 
care,  the  fault  cannot  be  imputed  to  the  company,  although 
its  breach  of  duty  also  contributed  to  the  injury.  WowVs 
Master  and  Servant,  §  359.    - 

Whether  or  not,  under  all  the  circumstances,  the  negli- 
gence of  the  master,  or  the  negligence  of  the  servant,  was 
the  proximate  cause  of  the  injur}',  in  all  cases  when*  there 
IS  any  doubt,  is  a  question  for  the  jury.  Wood' s  Master  and 
Servant,  §§  359-377;  Snow  v.  Hotisatonic  R.  Co,,  8  Allen, 
441 ;  Patterson  v.  P.  <£  C.  It  Co.,  76  Pa.  394 ;  Grcenlea/ 
v.  IlL  Cent  H.  R.  Oo.^  29  Iowa,  14 ;  HuddZestone  v.  Lmceil 
Machine  Shop^  106  Mass.  282;  AVharton  on  Negligence, 
§  217  and  cases  cited. 

On  this  matter  of  notice  the  court  instructed  the  jury  as 
follows : 
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''  If  the  jury  find  from  the  evidence  that  the  injury  com- 
plciiiied  of  was  cauded  by  the  neglect  of  defendant  after 
notice  of  defects  in  its  road-bed,  to  make  the  necessary 
repairs,  and  that  the  plaintiff  was  not  guilty  of  negligence 
at  the  time  of  the  accident,  then  you  should  find  for  the 
plaintiff.'' 

A  professional  man,  versed  in  the  force  of  legal  phrases 
;uid  the  definition  of  legal  terms,  would  understand  that  the 
lenn  "  negligence,"  as  used  in  this  instruction,  would  include 
t lie  negligence  of  venturing  with  knowledge  of  the  defects. 
He  would  understand  that,  while  previous  knowledge  of  a 
danger  was  not  conclusive,  it  was  a  stnmg  circumstance  in 
the  chain  of  evidence  to  establish  negligence  on  the  part  of 
tht»  appellee,  and,  unless  some  reasonable  excuse  was  shown, 
would  warrant  the  jury  in  finding  negligence.  But  did  the 
jury  so  understand  it?  Tiiis  instruction  does  not  recognize 
in  terms  the  knowledge  of  the  defective  condition  of  the 
roadway  upon  the  part  of  the  appellee,  and  his  cimtinuance 
in  the  service,  as  in  themselves  prima  facie  negligence,  or 
even  as  facts  for  them  to  consider  in  determining  the  ques- 
tion of  his  negligence.  On  the  other  hand,  we  are  incjlined 
to  think  that  it  led  them  to  believe  that  the  effect  of  the 
notice  was  to  leave  the  plaintiff  at  liberty  to  continue  the 
employment,  notwithstanding  his  knowledge  of  the  defect- 
ive roadway,  and  tempt  the  dangers  of  the  service  at  his 
master's  risks,  provided  he  was  not  in  other  respects  negli- 
gent. At  all  events,  it  does  not  give  the  law  applicable  to 
the  facts  of  the  case  in  t(»rms  sufficiently  plain  and  full  as 
to  advise  them  of  the  effect  of  notice,  or  the  effect  of  knowl- 
edge of  the  dt^fects  by  the  plaintiff  in  case  of  notice.  A 
party  has  the  right  to  have  the  law  applicable  to  his  case 
fairly,  clearly  and  distinctly  stated  in  the  instructions  given 
to  the  jury.     (7.  B.  &  Q,  li.  R.  Co.  v.  Payne,  49  111.  500. 

The  fifth  instruction  is  also  erroneous. 

*' A  railroad  company  is  bound  to  keep  their  track  in 
such  repair  as  to  insure  the  safety  of  all  persons  lawfully 
upon  it,  and  this  extends  to  servants  of  the  company  as 
well  as  passengers." 
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This  is  not  the  law.  The  rule,  respecting  the  safe  condi- 
tion of  the  roadway,  is  not  the  same  in  the  case  of  servants 
as  in  the  case  of  passengers.  A  railroad  company  is  not 
priina  facie  liable  to  any  of  its  servants  for  injuries  arising 
from  defects  in  its  rolling-stock  or  road-bed. 

The  company  must  use  all  reasonable  precautions  and 
care  to  secure  the  safety  of  its  employees  by  keeping  the 
roadway  in  repair.  It  cannot  through  want  of  watchful- 
ness expose  them  to  unreasonable  risks  in  this  respect,  and 
escape  liability,  but  the  duty  imposed  is  that  of  ordinary 
care.  This  ordinary  care  must  be  measured  by  the  danger 
of  the  service,  and  proportioned  to  it.  Considering  the  dan- 
gerous force  which  a  railway  company  puts  in  motion,  the 
term  "  ordinary  care  toward  its  employees"  imposes,  with- 
out doubt,  a  high  degree  of  diligence  in  keeping  the  road 
and  all  its  appliances  in  proper  repair,  but  it  neither  war- 
rants nor  insures  against  defects.  In  this  respect  the  instruc- 
tion went  too  far.  Shearman  &  Redlield  on  Negligence, 
§  92  ;  1  Redf.  on  Railways,  557  (10),  §  131 ;  Wood's  Master 
and  Servant,  §§  329,  345 ;  OrTnand  v.  Holland,  E.,  B.  &  E. 
102;  Hard  v.  Vermont,  etc,,  R,  R,  Co.,  32  Vt.  473;  Co- 
lumbus, etc.,  R.  R.  Co.  v.  Webb,  12  Ohio  St  475 ;  'Mad River 
R.  R.  Co.  V.  Barbour,  5  Ohio,  541 ;  Indianapolis,  etc.,  R. 
R.  Co.  V.  Looe,  10  Ind.  554  ;  Sealer  v.  Boston  &  Maine  R. 
R.  Co.,  14  Gray,  466  ;  Warner  v.  Brie  R.  R.  Co.,  39  N.  Y. 
468. 

We  deem  it  unnecessary  to  notice  the  other  assignments. 
The  judgment  is  reversed,  and  the  case  remanded  for  fur- 
ther proceedingH  UL'cording  to  law.  Reneraed. 

Mastkh  ih  Liablk  to  Skkvant:  IVelU  v.  Che,  9  Colo.  180;  WUton  v.  Denver  AP.drP.R.R. 
Co.  7  Colo,  ifft 

Skkvant  Assir.HKJi  Oudinaky  Hihks  ok  Sbiivick:  AtchUiAi,  T.  4llr  S.  F.  R.  R.  Cb.  v.  Farrwot 
6  Colo.  608;  moux  O.  ^r  P.  /:.  K.  v.  Fiutuvton,  16  Neb.  585. 

Railway  Sr-rKRiNTKNDKNT  ok  CoNHTKrcTioN  is  not  Fkllow-Skrvant  with  laborers 
on  the  road:  Dearer  d-  .s.  P.  A  P.  Hy.  Co.  v.  DriMcoll^  12  Cola  524;  3L  LouU  A  8.  F.  By.  Ox  v. 
Weaver,  85  Kan.  427,  431 .  

Dunn  v.  Dunn. 

1.  In  declaring  upon  a  covenant,  an  exception,  if  there  be  any  in  the  body  of 

the  covenant,  must  be  Het   out,  and  the  subject-matter  thereof  excluded 
from  the  breaches  assigned. 

2.  Where  the  grantor  in  a  deed  covenants  that  he  was  well  seized,  etc.,  and 

had  good  right  to  convey,  etc.,  and  then  added  that  he  would  warrant  and 
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defend  the  grantee,  lier  heirs  and  assigns  against  all  and  every  person  law- 
fully claiming  or  to  claim-  the  whole  or  any  part  of  the  premises,  "  except 
ae  against  the  United.  States,"  held,  that  botli  covenants  must  be  taken 
and  constraed  together,  and  that  the  latter  restricted  and  qualified  the 
first. 

Error  to  District  Court  of  Arapahoe  County. 

^    The  case  is  stated  in  the  opinion, 

Mr.  H.  P.  Bennet,  and  Mr.  Edwakd  L.  Johnson,  for 
plaintiff  in  error. 

Mr.  H.  R.  Hunt,  and  Mr.  V.  D.  Markham,  for  defendant 
in  error. 

Thatcheb,  C.  J.  This  was  an  action  for  the  breach  of  a 
covenant  of  seizin  and  of  a  covenant  of  right  to  convey  in- 
serted in  a  deed  executed  by  the  defendant  to  the  plaintiff. 

The  declaration,  after  setting  forth  a  description  of  the 
premises  conveyed,  avers  that  the  defendant  for  liimself, 
his  heirs  and  personal  representatives  did  cov<*nant  with  the 
plaintiff,  her  heirs  and  assigns  that  he  was  well  seized  of  the 
premises  as  of  good,  sure,  perfect,  absolut<*  and  indefeas- 
ible estate  of  inheritance,  in  law,  in  fee  simple  and  that  he 
had  good  right,  full  power  and  lawful  authority  to  grant, 
bargain,  sell  and  convey  the  same  ;  that  the  same  was  free 
and  clear  from  all  former  and  other  grants,  bargains,  sales, 
liens,  taxes,  assessments  and  incumbrances  of  whatever 
kind  and  nature  soever ;  and  that  the  said  bargained 
premises  in  the  quiet  and  peaceable  possession  of  the 
plaintiff,  her  heirs  and  assigns  against  all  and  any  person 
or  persons  lawfully  claiming  or  to  claim  the  whole  or  any 
part  of  the  said  premises,  the  said  defendant  did  and  would 
warrant  and  forever  defend  excefpi  as  against  the  United 
States.  The  breaches  assigned  are  that  the  defendant  was 
not  well  seized  of  the  said  premises  as  aforesaid,  and  that 
he  had  not  good  right  to  convey  the  same. 

To  this  declaration  a  general  demurrer  was  interposed 
which  the  court  sustains.    It  is  contended  by  the  defend- 
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ant  that  the  eflfect  of  the  limiting  words  added  to  the  cove- 
nant of  warranty  apply  to  and  restrict  the  otherwise  general 
covenant  of  seizin  and  of  right  to  convey,  and  that,  there- 
fore, the  exception  should  have  been  set  out  and  the  sub- 
ject-matter thereof  excluded  from  the  breaches  assigned. 
If  the  covenants  of  seizin  and  right  to  convey  are  so 
qualified  by  the  restrictive  words  in  the  exception  to  the 
covenant  of  warranty,  the  demurrer  was  properly  allowed  • 
(Gould's  Plead.,  p.  165,  ch.  4,  §  20);  otherwise,  the  cove- 
nants were  pleaded  according  to  their  legal  effect,  and  the 
breaches  were  properly  assigned.  This  is  the  sole  question 
discussed  and  presented  for  our  consideration. 

There  is  a  series  of  covenants  all  of  which  it  is  conceded 
would  be  general  but  for  the  limiting  words  following  the 
last.  Is  the  generality  of  the  covenant  of  seizin  and  of  the 
covenant  of  good  right  to  convey  restrained  by  the  cove- 
nant of  warranty  which,  by  express  words,  except  the 
United  States  ?  In  construing  these  covenants  courts  will 
take  judicial  notice  that  the  source  of  title  to  mining  prop- 
erty in  Colorado  is  the  United  States.  It  is  only  upon 
compliance  with  the  acts  of  congress  and  the  statutes  of  the 
State  made  in  pursuance  thereof  that  the  United  States  can 
be  divested  of,  and  the  locator  of  mining  property  or  his 
assigns  can  be  invested  with  title  thereto.  With  the  pre- 
sumed knowledge  of  the  source  of  mining  titles,  the  grantee 
in  the  deed  made  purchase  of  the  property  therein  de- 
scribed. 

The  text-books  and  adjudicated  cases  indulge  in  many 
refinements  and  subtle  distinctions  in  the  endeavor  to  elimi- 
nate a  rule  of  universal  application  in  the  construction  of 
covenants  when  any  one  in  a  series  is  limited  by  express 
words  generally  founding  the  rule  upon  the  particular  col- 
location of  the  limited  covenant  in  the  series,  whether  it  be 
first,  last,  or  occupy  some  other  place  in  the  series.  Rawle 
on  Covenants,  498  ef  seq,  and  cases  there  cited  ;  3  Wash- 
burn on  Real  Property,  485  and  cases  cited. 

The  professed  object  of  tlie  rule  is  the  ascertainment  of 
the  intention  of  the  paities  to  the  covenants.     But  when 
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the  enforcement  of  the  rule  would  evidently  fail  of  this 
purpose,  it  is  admitted  that  it  should  not  be  applied.  The 
intention  of  the  parties  as  gathered  from  the  entire  language 
employed,  considered  in  connection  with  the  subject-matter 
of  the  contract,  must  control  every  merely  technical  rule  of 
construction.  In  the  case  before  us  the  restrictive  clause 
in  the  covenant  of  warranty  contains  a  clear  inferential 
,  declaration  on  the  part  of  the  grantor  that  the  paramount 
title  to  the  premises  described  is  in  the  United  States.  The 
attention  of  the  grantee  by  these  limiting  words  was  called 
to  the  fact  that  the  gmntor  recognized  a  higher  and  better 
title  than  that  which  he  conveyed.  Against  all  persons 
except  the  United  States,  he  covenanted  to  warrant  and 
defend  the  title.  The  existence  of  this  superior  title  as- 
serted by  the  limiting  words  in  the  covenant  of  warranty 
is  consistent  with  the  right  to  convey  and  the  seizin  in  fee 
of  the  premises,  only  when  subject  to  the  qualification  ex- 
pressed in  the  covenant  of  warranty.  This  construction 
will,  we  tliink,  effectuate  the  intention  of  the  parties  as  it 
was  understood  at  the  time  the  deed  was  made.  Cole 
v.  HaweSy  2  Johns.  Cases,  203,  is  in  principle  closely 
analogous  to  the  case  before  us.  Rawle  on  Covenants,  in 
a  note  on  page  516, ''  cautions  the  student  against  relying  on 
that  case  too  strongly  in  practice,"  for  the  reasons,  we  pre- 
sume, that  he  conceived  that  it  does  not  fall  within  the  broad 
rule  he  lays  down.  In  that  case  the  question  before  the 
court  was,  whether  when  a  grantor  covenanted  that  he  was 
well  seized  of  the  premises  and  had  good  right  to  bargain 
and  sell  the  same,  and  further,  that  he  would  warrant  and 
defend  the  same  against  all  claims  and  demands  whatever, 
except  the  lord  of  the  soil^  the  last  limited  covenant  reached 
back  in  its  effect  and  restrained  the  operation  of  the  two 
preceding  covenants.  The  court  says :  "  The  last  covenant 
explains  the  first,  and  in  construing  them,  both  must  be 
taken  together.  The  deed  itself  declares  that  there  existed, 
distinct  from  the  grantor,  a  lord  of  the  soil.  This  was  ex- 
plicitly told  to  the  grantee  by  the  deed.  It  is  not  to  be 
supposed  that  the  defendant  would,  in  one  line,  covenant 
Vol.  m.— 65 
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absolutely  that  he  was  seized,  when  he  admitted  and  it  was 
so  understood  by  both  parties  that  there  was  a  lord  of  the 
soil,  and  when  in  the  next  line  the  defendant  only  war- 
ranted against  all  except  the  lord  of  the  soil.  This  excep- 
tion was  manifestly  intended  to  apply  to  both  covenantfi. 
The  spirit  of  the  agreement  and  good  sense  as  well  as 
justice  require  such  a  construction." 

The  cases  are  comparatively  few  in  which  courts  have 
been  called  upon  to  determine  the  effect  of  such  a  pecu- 
liarly significant  limitation  of  a  covenant  of  warranty. 
Seeking  the  intention  of  the  parties,  we  cannot  well  see 
how  the  case  could  have  been  differently  decided.  In  our 
opinion  the  demurrer  in  the  case  before  us  was  properly 
sustained. 

AffirTn^d. 


McClure  v.  Sanford  et  al. 

1.  AH  laws  of  the  Territory  of  Colorado  relating  tx)  appeal  from  the  probate 

to  the  district  oourtfl,  previous  to  the  act  of  January  Slst,  1873  (p.  105), 
were  without  force  and  void. 

2.  The  statute  (1872,  p.  105)  does  not  require  process  to  be  issued  to  brings  into 

the  district  court  parties  not  joining  in  an  appeal  thereto  from  the  probate 
court. 

8.  The  district  court,  being  a  court  of  general  jurisdiction,  must  be  presumed 
to  have  complied  with  its  own  rules  of  practice  in  dismissing  an  appeal 
unless  the  contrary  is  affirmatively  shown. 

4.  When  the  appellant  fails  to  appear  in  the  district  court  and  prosecute  his 
appeal,  it  is  not  incuiubent  on  the  court  to  try  the  case ;  it  may  bo  dis- 
missed on  motiooi 

Error  to  District  Court  of  Jefferson  CourUy. 

The  case  is  stated  in  the  opinion. 

Mr.  C.  S.  Eyster,  for  plain tiif  in  error. 

Stone,  J.  At  the  September  term,  A.  D.  1874,  of  the 
probate  court  of  Jefferson  county,  Emma  E.  Sanford  and 
P.  B.  Sanford  obtained  judgment  against  Charles  Y.  Mc- 
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dure,  Constance  Dnhem  and  Victor  Duhem,  for  the  sum  o£ 
$157.50,  from  which  judgment  McClure  took  an  appeal  to 
the  district  court  of  said  county,  the  other  two  defendants 
not  joining  in  the  appeal. 

It  further  appears  from  the  record  that  at  the  April  term, 
A.  D.  1875,  of  the  district  court  of  Jefferson  county,  the 
said  cause  was  continued  *'  by  order  of  the  court ; "  that  at 
the  October  term  of  said  court  the  cause  again  went  over, 
after  being  twice  set  for  trial  during  the  term ;  that  after- 
ward, at  the  April  term,  A.  D.  1876,  on  the  4th  day  of  the 
term,  the  appellant  not  appearing,  on  motion  of  the  appel- 
lees the  appeal  was  dismissed  at  the  cost  of  the  appellant 
and  procedendo  awarded. 

That  part  of  the  transcript  setting  forth  the  dismissal  of 
the  appeal  and  the  judgment  thereon  is  as  follows:  '*At 
this  day  came  said  appellees  by  their  attorney,  and  none 
appearing  for  appellant,  on  motion  of  said  appellees,  the 
appeal  herein  is  dismissed  at  cost  of  appellant.  It  is  fur- 
ther considered  by  the  court,  that  a  procedendo  be  issued 
herein,  commanding  said  probate  court  to  proceed  on  said 
judgment  without  further  delay,  in  such  manner  as  the  law 
directs,  in  all  respects  as  if  said  appeal  had  not  been 
taken." 

The  case  is  brought  into  this  court  on  a  writ  of  error  by 
the  said  Charles  Y.  McClure,  and  it  is  assigned  for  error : 
1st.  That  the  appeal  was  dismissed  before  the  co-defendants 
in  the  probate  court,  who  did  not  join  in  the  appeal,  had 
.been  first  brought  into  the  district  court  by  summons  issu- 
ing therefrom  ;  2d.  That  it  does  not  appear  by  the  record 
that  the  defendant  McClure  was  "  called  to  prosecute  his 
appeal  f  and  3d.  That  the  court  erred  in  not  trying  the 
ca^.  There  are  other  assignments,  but  they  are  all  com- 
prehended in  those  above  mentioned. 

Upon  the  first  and  second  points,  counsel  for  plaintiff  in 
error  cited  section  44  of  the  act  concerning  justices  of  the 
peace,  R.  S.  406,  which  provides  that  when  one  of  several 
parties  appeals  from  a  justice  of  the  peace  to  the  district 
court,  a  summons  shall  issue  from  the  district  court  to  the 
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parties  not  joining  in  the  appeal,  and  upon  a  return  of 
''  not  found,  the  case  shall  at  the  first  term  of  the  court  be 
continued,  but  at  the  second  term  shall  be  tried;"  and  also 
section  7  of  an  act  concerning  probate  coarts,  R.  S.  623, 
which  declares  "  that  *  *  *  in  all  cases  an  appeal  or  writ 
of  certiorari  shall  lie  to  the  district  court  of  the  county,  to 
be  prosecuted  in  the  same  manner  as  appeals  and  writs  of 
certiorari  are  prosecuted  from  decisions  of  justices  of  the 
peace,"  and  it  is  thereupon  contended  that  the  district 
court  could  not  act  in  this  case  until  such  summons  had 
been  issued,  and  that  when  it  did  act,  it  had  authority  only 
to  try  the  case. 

Under  the  original  Organic  Act  of  Colorado,  the  jurisdic- 
tion of  probate  courts,  except  as  to  probate  business  pro- 
per, was  the  same  as  that  of  justices  of  the  peace,  limited 
to  one  hundred  dollars  in  the  amount  sued  for,  and  in  pur- 
suance thereof  the  Probate  Act  cited  by  counsel  was  passed 
by  the  first  legislative  assembly  in  1861,  in  which  it  was 
provided  that  appeals  from  probate  to  district  courts  should 
be  prosecuted  the  same  as  appeals  from  justices  of  the 
peace.  Subsequently,  however,  in  1868,  an  amendment  to 
the  Organic  Act  extended  the  jurisdiction  of  probate  courts 
and  wholly  changed  their  character  by  making  them  courts 
of  record,  clothed  with  chancery  powers,  and  with  common 
law  jurisdiction  concurrent  with  the  district  court  within 
the  limit  of  $2,000.  In  accordance  therewith,  the  legisla- 
ture by  the  act  amendatory  of  the  former  acts  concerning 
probate  courts,  approved  Feb.  8th,  A.  1).  1865,  R.  S.  527, 
provided  not  only  for  the  changed  character  of  probate 
courts  in  other  respects,  but  in  sections  4,  5,  6  and  7  pre- 
scribed in  detail  the  inode  of  taking  and  prosecuting  ap- 
peals from  that  court  to  the  district  court.  Tlius  the  law 
stood  up  to  1867,  when  the  supreme  court  of  the  Territory 
at  the  July  term  of  that  year,  in  the  case  of  Cass  v.  Davis, 
1  Col.  43,  held  that  so  much  of  the  act  of  1865  as  relates  to 
appeals  from  probate  to  district  courts,  is  so  far  repugnant 
to  the  Organic  Act  as  to  be  inoperative  and  void,  and  that, 
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therefore  no  appeal  wonld  lie  from  the  judgment  of  a  pro- 
bate to  the  district  court  of  the  Territory.  Thereafter  Con- 
gress passed  another  act  amendatory  of  the  Organic  Act, 
approved  May  4tli,  A.  J).  1870,  which,  so  far  as  relates  to 
the  subject  under  consideration,  is  as  follows:  *'That  the 
oi^nic  law  of  the  Territory  of  Colorado  be,  and  the  same 
is,  hereby  so  far  amended  that  an  appeal  shall  be  allowed 
from  any  final  order,  judgment  or  decree  of  any  ^probate 
court  in  said  Territory  to  the  district  court  of  the  district 
within  which  such  probate  court  is  held,  under  such  proper 
regulations  as  shall  be  prescribed  by  the  law  of  said  Terri- 
tory." 

In  pursuance  of  this  amendatory  act,  the  territorial  legis- 
lature, for  the  purpose  of  carrying  out,  and  giving  effect  to 
said  amendment  of  the  organic  law,  passed  the  act  concern- 
ing probate  courts,  approved  January  31, 1872  (Sess.  Laws, 
9th  Sess.  10.^),  and  which  provides  the  mode  in  which  ap- 
peals shall  be  taken  from  probate  to  district  courts,  and 
prosecuted  therein. 

From  all  this  it  follows  that  — 

1.  All  laws  of  the  Territory  relating  to  appeals  from  the 
probate  to  district  courts,  previous  to  the  act  of  January 
31st,  A.  D.  1872,  were  without  force  and  void. 

2.  The  law  of  1872,  relating  to  such  appeals,  is  the  only 
law  which  governs  in  this  case,  and  by  which  the  question 
raised  by  the  first  assignment  of  error  is  to  be  determined; 
and, 

3.  Since  the  said  law  contains  no  requirement  of  the  is- 
suance of  process  to  bring  into  the  district  court  parties  not 
joining  in  an  appeal  thereto  from  a  probate  court,  this  as- 
signment of  error  is  not  well  taken. 

The  second  assignment  of  error  is  properly  to  be  consid- 
ered in  connection  with  the  other  point  made  by  the  plain- 
tiff in  error,  that  the  record  does  not  allow  that  the  appel- 
lant "  was  called  to  prosecute  his  said  appeal"  previous  to 
its  dismissal. 

Both  these  points  raise  a  mere  question  of  practice,  and 
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hence  what  was  done,  if  any  thing,  in  respect  to  such  call- 
ing of  the  appellant,  is  not  necessarily  a  part  of  the  record 
which  is  silent  upon  this  point  The  district  court,  being 
one  of  general  jurisdiction,  must  be  presumed  to  have  com- 
plied with  its  own  rules  of  practice,  unless  the  contrary  is 
aflBrmatively  shown.  And  the  practice  in  this  respect,  being 
outside  of  any  statutory  requirement,  is  within  the  dis- 
cretion of  the  court. 

That  the  court  below  acted  within  authority  in  dismissing 
the  appeal  for  want  of  appearance  of  the  appellant  to  prose- 
cute his  appeal  there  can  be  no  question.  Shook  v.  Thoiods^ 
21  111.  90 ;  AUen  v.  Tlie  City  of  MouTnovih,  37  id.  380. 
And,  therefore,  it  was  not  incumbent  on  the  court  to  try  the 
case.     Shook  v.  Thomas^  cited  above. 

That  the  appellant  had  ample  time  and  opportunity  to 
prosecute  his  appeal,  if  he  had  chosen  to  do  so,  is  evident 
from  the  record,  which  shows  that  the  appeal  was  not  dis- 
missed until  the  fourth  day  of  the  third  term  after  the  case 
came  into  the  district  court,  and  as  we  can  perceive  no  error 
in  the  record  of  the  court  below,  the  judgment  must  be  af- 
firmed* 

AfflTmed. 


Hamill  t).  Thompson  et  al. 

1.  When  the  payment  of  the  purchase-money  is  a  condition  precedent  to  the 

delivery  of  a  deed  of  conveyance,  the  refusal  to  pay  the  whole  or  any 
halance  due,  leaves  the  vendor  at  liberty  to  rescind  the  contract. 

2.  Where  the  vendor  receives*  part  of  the  purchase-money,  he  mast,  before 

seeking  relief  in  a  court  of  equity  against  the  vendee,  return  or  offer  to 
return  the  amount  received,  with  interest. 

8.  Where  A  held  title  to  realty  in  trust  for  B,  and  at  B's  request  conveyed  to 
C,  the  payment  of  the  purchase-money  being  a  condition  precedent  to  the 
delivery  of  the  deed,  and  the  deed,  having  been  delivered  without  com- 
pliance with  that  condition,  lidd^  that  on  refusal  of  payment,  B  had  his 
election  either  to  pursue  his  remedy  at  law  against  C,  and  thus  affirm  the 
contract,  or  to  rescind  the  contract  and  seek  equitable  relief. 

4.  Whether  the  rescission  of  a  contract  will  be  decreed  rests  in  the  sound 
discretion  of  the  coart,  exercised  with  reference  to  all  the  equities  of  the 
case. 
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5.  A  mere  demand  for  the  payment  of  the  balance  of  purchase-money  cannot 

be  regarded  as  an  acquiescence  in  the  wrongful  delivery  of  an  escrow, 
and  as  depriving  the  vendor  of  his  right  to  rescind. 

A  deed  delivered  in  violation  of  the  conditions  of  an  escrow  can  have 
no  force  or  effect  as  a  deed. 

6.  If  a  complainant  mistake  the  relit  f  to  which  he  is  entitled,  the  court  may, 

under  the  prayer  for  general  relief,  adjust  its  decree  to  the  full  equity  of 
the  case. 

7.  Those  only  who  have  an  interest  in  the  object  of  a  suit  in  equity  are  ordi- 

narily required  to  be  made  parties. 

Appeal  from  District  Court  of  Boulder  County. 

The  case  is  stated  in  the  opinion. 

Mr.  Jam£S  M.  North,  for  appellant. 

Mr.  Georoe  D.  Reynolds,  and  Mr.  Orris  Blake,  for 
appellees. 

Elbert,  J.  The  bill  in  this  case  alleges  that  on  the  25th 
day  of  Jnly,  1875,  the  appellant,  who  was  the  complainant 
below,  purchased  of  Davis  a  one-fourth  interest  in  the  Key- 
stone mine  ;  that  at  the  date  of  the  purchase  the  mine  was 
owned  in  common  by  the  said  Davis  and  one  Clark  ;  that 
Davis  did  not  convey  the  said  one-fourth  interest  to  the 
appellant,  but  by  agreement  held  the  same  in  trust  for  him; 
that  on  the  26th  'day  of  August,  1875,  appellant  sold  said 
fourth  interest  to  the  defendant,  Henry  C.  Thompson,  for 
the  sum  of  one  thousand  dollars,  payable  five  hundred 
dollars  within  twenty  days,  and  five  hundred  dollars  within 
a  reasonable  time  thereafter ;  that  on  the  same  day,  at  the 
request  of  appellant,  Davis  made  a  deed  of  the  said  one- 
fourth  interest  to  Thompson ;  that  by  agreement  of  parties 
the  deed  was  placed  in  the  hands  of  one  Andrew  P.  Thomp- 
son as  an  escrow,  upon  the  condition  that  it  was  not  to  be 
delivered  until  the  one  thousand  dollars  was  paid  as  above 
stipulated ;  that  the  defendant,  Henry  C.  Thompson,  paid 
a  portion  of  the  purchase-money,  amounting  in  all  to  eight 
hundred  dollars  ;  that  on  the  27th  day  of  September,  1875, 
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Andrew  P.  Thompson,  without  the  consent  of  appellant, 
delivered  the  deed  to  Henry  C.  Thompson  contrary  to  and 
in  violation  of  the  conditions  of  the  escrow;  that  upon  the 
same  day  Henry  C.  Thompson  filed  the  deed  for  record ; 
that  at  the  time  of  delivery  as  aforesaid,  there  remained  dne 
and  unpaid  of  the  purchase- money  two  hundred  dollars; 
that  Henry  C.  Thompson  refused  to  p  >-y  the  same ;  that 
thereupon  the  appellant  rescinded  the  contract  of  sale,  and 
gave  Thompson,  the  purchaser,  notice  thereof;  that  on  the 
9th  day  of  December,  1875,  and  prior  to  filing  his  bill,  ap- 
pellant tendered  him  the  amount  of  the  purchase-money 
paid  by  him  to  appellant,  with  interest,  which  Thompson 
refused  to  accept ;  that  he  also  demanded  from  Thompson 
a  conveyance  of  said  one-fourth  interest  in  the  mine,  which 
he  refused  to  make;  that  Andrew  P.  Thompson  and  one 
William  H.  Taylor,  about  the  time  of  said  sale,  acquired  by 
purchase  an  undivided  one-half  interest  in  the  mine,  and 
in  connection  with  the  said  Clark  and  Henry  C.  Thompson 
had  possession,  occupied  and  worked  the  mine  since  the 
25th  day  of  August,  1875,  and  had  taken  out  large  quanti- 
ties of  ore  of  the  value  of  sixty  thousand  dollars,  and  that 
the  said  Henry  C.  Thompson  had  received  and  converted 
to  his  own  use  the  one-fourth  part  thereof. 

The  bill  prays  that  the  deed  to  Henry  C.  Thompson  so 
placed  in  escrow  be  declared  null  and  void,  or  that  he  be 
adjudged  to  hold  said  one-fourth  interest  in  trust  for  appel- 
lant, and  decreed  to  convey  the  same  to  appellant  ;  that 
he  also  be  decreed  to  account  for  one-fourth  of  the  proceeds 
of  the  ore  taken  out  during  his  occupancy  of  the  mine ; 
and  that  he  be  enjoined  from  taking  ore  from  the  mine,  or 
in  any  way  intermeddling  with  the  same  pending  the  liti- 
gation ;  also,  that  the  other  owners  of  interests  in  the  mine, 
Clark,  Taylor  and  Andrew  P.  Thompson,  be  enjoined  from 
permitting  Henry  C.  Thompson  from  interfering  with  the 
mine,  and  that  they  be  enjoined  from  delivering  to  him,  or 
accounting  to  him,  f\  r  any  share  of  the  ore  taken  out  of 
the  mine  during  the  pendency  of  the  suit 
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To  this  bill  the  defendants  interposed  a  demurrer  upon 
the  grounds :  Ist,  want  of  equity  in  the  bill ;  2d,  non-join- 
der of  proper  parties,  in  that  Simon  Davis  was  not  made  a 
party  to  the  bill ;  3d,  misjoinder  of  parties  in  that  Andrew 
P.Thompson,  William  H.  Taylor  and  Henry  H.  Clark  were 
made  parties  to  the  bill ;  4th,  that  the  bill  is  multifarious. 
The  demurrer  was  su^ained  and  the  bill  dismissed. 

The  bill  alleges,  and  the  demurrer  admits,  that  Daris  held 
the  title  to  a  one-fourth  interest  in  the  Keystone  mine  in 
trust  for  the  appellant,  and  at  his  request  conveyed  the 
same  to  Thompson,  to  whom  appellant  had  sold.  By  the 
terms  of  the  sale  to  Thompson,  the  payment  of  the  purchase- 
money  was  a  condition  precedent  to  the  delivery  of  the  deed, 
and  upon  his  refusal  to  pay  the  whole  or  any  balance  due, 
the  appellant  was  at  liberty  to  rescind  the  contract.  Bur- 
nett V.  Caldwell^  9  Wall.  290 ;  Jackson  ex  dem.  Shipley  v. 
Mancriefy  5  Wend.  26;  2  Chitty's Contracts,  1090  (llth  Am. 
ed.) ;  2  Parsons  on  Contracts,  679*  (6th  ed.). 

Tliebill  alleges  the  default  of  Thompson  in  making  pay- 
ment, and  notice  to  him  of  rescission  by  the  appellant.  He 
who  seeks  equity  must  do  equity,  and  the  appellant  having 
received  payment  of  part  of  the  purchase-money  before 
seeking  relief  in  a  court  of  equity,  it  was  necessary  for 
him  to  return,  or  offer  to  return,  the  amount  received  with 
interest.  Story's  Eq.  Jur.,  §  64  (e) ;  Latham  v.  Hickey,  21 
La.  Ann.  425  ;  Lee  v.  Taylor^  id.  514. 

The  bill  alleges  an  offer  by  the  appellant  to  return  the 
amount  of  the  purchase-money  received,  with  interest,  and 
the  refusal  by  Thompson  to  receive  it.  Had  the  con- 
veyance placed  in  escrow  been  a  deed  direct  from  the 
appellant  to  the  purchaser  Thompson,  upon  the  rescission 
of  the  contract,  the  appellant  might  have  maintained  eject- 
ment. Burnett  v.  Caldwell^  9  Wall.  290 ;  Jackson  ex  dem, 
Shipley  v.  Moncrlef^  5  Wend.  26 ;  Wright  v.  Moore,  21  id, 
230. 

The  conveyance  being  from  Davis,  who  held  the  title  in 
trust  for  appellant,  direct  to  the  purchaser  Thompson,  the 
Vol.  Ill  — 66 
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appellant  properly  sought  relief  in  a  court  of  equity.  That 
the  appellant  had  an  action  at  law  on  his  contract  does  not 
oust  a  court  of  equity  of  its  jurisdiction.  On  refusal  of 
payment  he  had  an  election  either  to  pursue  his  remedy  at 
law,  and  thus  affirm  the  contract,  or  to  rescind  the  con- 
tract and  seek  the  equitable  relief  to  which  the  facts  enti- 
tled him.  Whether  the  rescission*  of  a  contract  will  be 
decreed  rests  within  the  sound  discretion  of  the  court, 
exercised  with  reference  to  all  the  equities  of  the  case ; 
**not  an  arbitrary  or  capricious  discretion,  dependent 
upon  the  mere  pleasure  of  the  judge,  but  of  that  sound 
and  reasonable  discretion  which  governs  itself,  so  far  as 
may  be,  by  general  rules  and  principles."  1  Story's  Eq. 
Jur.  693,  742. 

A  chief  consideration  is  always  whether  the  parties  can 
be  placed  in  statu  quo.  Upon  the  facts  stated,  it  cannot 
be  said  that  any  difficulty  of  this  character  forbids  the 
decree  of  rescission.  We  find  nothing  in  the  bill  to  sup- 
port the  proposition  that  the  appellant  waived  his  right 
to  rescind  the  contract  in  question.  His  right  to 
rescind  sprang  from  the  refusal  of  Thompson  to  pay  a 
portion  of  the  purchase-money  then  due,  and  not  from 
the  wrongful  delivery  of  the  escrow.  The  bill  alleges  that 
after  the  refusal  of  Thompson,  the  purchaser,  to  pay,  the 
appellant  rescinded  the  contract  and  gave  him  notice 
thereof.  What  time  intervened  between  the  refusal  to  pay 
and  the  rescission  does  not  appear ;  and  if  a  question  whether 
the  rescission  was  made  within  a  reasonable  time  could  arise 
in  such  a  case  it  was  not  fairly  presented  by  the  demurrer. 

Acquiescence  in  the  wrongful  delivery  of  the  escrow,  if 
shown,  might  lose  the  appellant  the  right  to  rescind,  and 
leave  him  to  his  action  at  law  for  the  balance  of  the  pur- 
chase-money, the  same  as  if  the  deed  had  been  delivered  at 
the  time  of  the  purchase  ;  but  no  facts  appear  in  the  bill 
upon  which  acquiescence  can  be  predicated.  '*  Nothing 
short  of  an  express  satisfaction  of  the  deed,  or  such  an 
acquiescence  after  a  knowledge  of  the  facts  as  would  raise 
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the  presumption  of  an  express  ratification  would  give  the 
deed  validit3^"     Hadlock  v.  Hadlock,  22  111.  388. 

The  demand  for  the  payment  of  the  balance  of  the  pur- 
chase-money could  not  be  so  regarded  unless  the  purchase- 
money  had  been  paid.  As  the  deed  to  Thompson  was 
placed  in  escrow,  and  was  delivered  by  the  depositary  in 
violation  of  the  conditions  of  the  escrow,  it  had  no  force  or 
effect  as  a  deed.  3  Washburn  on  Real  Prop.  686  (4th  ed.) ; 
1  Parsons  on  Contracts  (6th  ed.),  493.  The  court  of  equity 
inay  either  direct  its  cancellation  or  may  treat  the  vendee 
as  a  trustee  and  decree  a  conveyance  to  the  complainant. 
1  Story's  Eq.  Jur.,  §  437;  Bussell  v.  StinsoUj  3  Hay,  1 ;  Dey 
V.  Dunham^  2  Johns.  Ch.  182. 

Tlie  jurisdiction  of  courts  of  equity  in  cases  of  this  char- 
acter, their  power  to  order  the  delivery  up  and  cancellation 
of  deeds  and  other  instruments  fraudulently  or  otherwise 
improperly  obtained  ;  to  direct  a  conveyance  of  title  where 
equity  and  good  conscience  demand  it ;  to  decree  an 
account  of  rents  and  profits  if  such  are  involved,  are  too 
well  understood  and  too  fully  treated  of  in  the  text-books 
to  need  discussion.  1  Story's  Eq.  Jur.,  §  692  et  seq. ;  Kerr 
on  Fraud  and  Mistake,  332  et  seq. 

Nor  is  it  necessary  to  inquire  into  the  propriety  of  the 
specific  relief  prayed  in  the  bill.  If  a  complainant  mistake 
the  relief  to  which  he  is  entitled  under  the  prayer  for  gen- 
eral relief,  the  court  may  adjust  its  decree  to  the  full  equity 
of  the  case.  Story' s  Eq.  PL,  §§  40, 41,  42.  The  objection  to 
the  bill  for  want  of  equity  was  not  well  taken. 

The  next  objection  presented  by  the  demurrer  is  that 
Davis,  who  held  originally  the  title  in  trust  for  the  appel- 
lant and  who  executed  the  deed  to  Thompson,  was  not  made 
a  party  to  the  bill.  The  general  rule  in  equity,  as  laid  down 
by  Mr.  Story,  is  that  all  persons  materially  interested,  eitlier 
legally  or  beneficially,  in  the  subject-matter  of  a  suit,  are  to 
be  made  parties  to  it,  either  as  plaintifflg  or  defendants,  that 
there  shall  be  a  complete  decree  that  shall  bind  them  all. 
Ordinarily  this  is  held  to  include  those  only  who  are  inter- 
ested in  the  object  of  the  suit.    Story's  Eq.  PL,  §  72. 
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How  is  Davis  interested  in  this  suit?  The  bill  alleges 
and  the  demurrer  admits  his  character  as  trustee,  and  the 
full  and  complete  discharge  of  his  trust  by  the  conveyance 
to  Thompson  at  the  instance  of  the  appellant,  for  whose 
benefit  he  held  the  title.  Having  fully  discharged  himself 
of  the  trust  the  appellant  has  no  further  claim  upon  him 
respecting  it.  If  the  appellant  would  have  the  right  upon 
the  cancellation  of  tlie  deed  to  Thompson,  to  demand  a  re- 
conveyance to  himself  upon  the  ground  that  the  first  execu- 
tion of  trust  had  been  inefiectual,  it  obviously  would  not 
accrue  until  the  cancellation  was  decreed,  and  to  have 
sought  such  a  re-execution  of  the  trust  in  this  bill  would 
have  made  it  clearly  multifarious,  as  joining  two  distinct 
claims  to  relief  against  different  parties  not  mutually  inter- 
ested. Story's  Eq.  PI.,  §  541.  The  appellant  prayed  no 
relief  against  him,  nor  can  we  see  that  the  interest  of  the 
defendants  required  that  he  should  be  made  a  party.  The 
relation  in  which  he  stood  to  the  subject-matter  of  the  suit 
is.  admitted  by  both  parties,  and  he  has  no  interest  in  the 
object  of  the  suit.  No  decree  that  can  be  rendered  between 
the  parties  can  affect  him,  for  he  has  no  interest  in  the  prop- 
erty to  be  affected.  To  claim  tliat  he  may  be  interested  in 
the  property  in  some  other  way  or  character  than  that 
stated  in  the  bill,  is  to  retract  the  admissions  of  the  demur- 
rer. Clark,  Taylor  and  Andrew  P.  Thompson,  as  part  own- 
ers of  the  mine,  and  as  working  it  in  connection  with  the 
defendant  Henry  C.  Thompson,  are  made  parties  defendant 
to  the  bill,  and  an  injunction  is  asked  restraining  them 
from  accounting  to  him  for  any  portion  of  the  proceeds  of 
the  mine.  This  is  the  only  relief  asked  against  them.  In 
this  view  they  are  proper  parties,  and  the  bill  was  not  mul- 
tifarious by  reason  of  their  joinder. 

The  demurrer  was  improperly  sustained,  and  the  decree 
of  the  court  below  is  reversed  with  costs,  and  the  cause 
remanded  for  further  proceedings. 

Reversed. 
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Corning  v.  Rtan,  Administrator,  etc, 

1.  The  refusal  of  a  probate  court  to  allow  a  definite  claim  against  an  estate, 

when  all  the  facts  are  before  the  court,  is  a  final  judgement  or  decision 
within  the  meaning  of  the  statute  (Laws  1872,  p.  105),  from  whicli  an 
appeal  will  lie  to  the  district  court. 

2.  A  formal  entry  of  judgment  in  such  case,  before  an  appeal  will  lie,  is  not 

required.  An  entry  (R.  S.,  p.  677,  §  134)  which  plainly  indicates  the  deter- 
mination of  the  court  to  allow  or  disallow  the  claim  is  sufficient. 

-  Appeal  from  District  Court  of  Larimer  County. 

The  facts  in  this  case  are  presented  in  the  following  stip* 
Illation,  filed  in  the  court  below  and  made  a  part  of  the 
record. 

"  On  motion  to  dismiss  appeal  and  on  the  case,  the  fol- 
lowing statement  of  facts  is  agreed  upon  as  the  facts  in 
this  case,  and  it  is  stipulated  that  the  case  be  submitted  to 
the  court,  a  jury  being  waived  on  this  statement  and  on 
the  law : 

1.  Andrew  Douty  died  May  15th,  A.  D.  1874,  and  that 
letters  of  administration  were  issued  on  said  estate  out  of 
the  probate  court  of  Larimer  county,  Colorado,  to  Sylves- 
ter Douty,  June  9th,  1874;  that  he -continued  as  adminis- 
trator until  February  13,  1875,  when  he  resigned  and  the 
defendant,  John  J.  Ryan,  was  appointed  administrator  de 
bonis  non^  and  is  now  such  administrator. 

2.  That  Sylvester  Douty,  as  such  administrator,  gave 
the  notice  for  the  presentation  of  claims  for  allowance 
against  said  estate,  fixing  in  such  notice  the  14th  of  De- 
cember, 1874,  as  the  time  for  the  exhibition  of  demands 
against  said  estate. 

3.  That  on  Dec.  8th,  1874,  the  plaintiff"  George  C.  Corning 
filed  in  the  said  probate  court,  as  a  demand  against  said 
estate,  the  following  note. 

'  Nine  months  after  date,  we  jointly  and  severally  prom- 
ise to  pay  to  George  C.  Corning  or  order,  the  sum  of  eleven 
hundred  and  eighty  and  seventy-five  one  hundredths  dol- 
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lars,  with  interest  at  the  rate  of  two  per  cent  per  month 
from  date  until  paid,  interest  payable  monthly,  payable 
without  defalcation  or  discount  at  the  Boulder  Bank, 
Boulder,  Colorado. 

(Signed)  Sylvester  Douty, 

Andrew  Douty.' 
Boulder,  Dec.  Ist^  1873. 

That  said  note,  when  filed,  was  accompanied  by  tlie  usual 
aflSdavit  by  plaintiff,  dated  Dec.  1st,  1874 ;  that  it  was  due 
and  unpaid,  and  that  $1,464.13  was  then  due  on  it  after  al- 
lowing all  credits. 

4.  That  on  the  14th  of  Dec,  1874,  the  following  entry 
was  made  in  said  cause  by  said  probate  court :  *  Be  it  re- 
membered that  heretofore,  to  wit,  on  the  8th  day  of  Decem- 
ber, A.  D.  1874,  George  C.  Corning  filed  his  claim  for 
allowance  against  the  estate  of  Andrew  Douty,  deceased, 
and  this  cause  coming  on  to  be  heard,  the  court  not  being 
fully  advised  in  the  premises,  it  is  considered  and  adjudged 
by  the  court,  that  this  cause  be,  and  stand  continued  until 
the  next  regular  terra  of  this  court,  to  wit :  the  8th  day  of 
February,  187o.'  On  the  said  8th  day  of  February,  1875, 
the  following  entry  was  made  in  said  cause  in  said  court: 
*  And  now  on  this  day  comes  the  j)arties  to  this  suit,  and 
this  cause  coming  on  to  be  heard,  and  the  court  not  being 
fully  advised  in  the  premises,  it  is  considered  by  the  court 
that  tliis  cause  be  and  stand  continued  until  the  next  regu- 
lar term  of  this  court,  to  wit,  the  12th  day  of  April,  1875.' 
On  the  12th  day  of  April,  1875,  by  the  same  kind  of  an 
entry  the  cause  was  continued  to  the  15th  day  of  Maj', 
1875,  and  on  the  said  15th  of  May,  1875,  the  following  entry 
was  made  in  the  case.  'And  now  on  this  day  comes  the 
defendant  by  R.  L.  Rhodes,  the  attorney  for  said  estat<*, 
and  the  plaintiff,  being  three  times  solemnly  called,  comes 
not,  but  makes  default  and  the  court  being  fully  advist^d 
in  the  premises,  it  is  ordered  and  adjudged  by  the  court 
that  the  plaintiff,  George  C.  Corning,  do  pay  the  costs  of 
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this  suit  in  and  about  the  said  suit  in  this  behalf  expended 
and  that  execution  do  issue  therefor. 

The  case  was  not  docketed  at  the  succeeding  terms,  held 
in  June,  August  and  October.  On  the  2d  day  of  December 
the  plaintiff  caused  a  notice,  of  which  the  following  is  a 
copy,  to  be  served  on  John  J.  Ryan,  the  defendant,  by  the 
slieriff  of  Larimer  county. 

'  George  C.  Corning,  plaintiff,  v.  John  J.  Ryan,  admin- 
istrator of  the  estate  of  Andrew  Douty,  deceased.  In  the 
probate  court  of  Larimer  county,  to  December  term,  1875. 
The  above-named  John  J.  Ryan  will  please  take  notice, 
that  on  Wednesday,  the  15th  day  of  December,  1875,  or  as 
soon  thereafter  as  counsel  can  be  heard,  the  undersigned 
will  move  the  said  probate  court  of  Larimer  county  for  a 
judgment  upon  the  note  heretofore  presented  in  said  court 
for  allowance  against  you,  the  said  John  J.  Ryan,  as  ad- 
ministrator of  the  estate  of  Andrew  Douty,  deceased,  which 
note  is  as  follows:  'Nine  months  after  date,  we  jointly 
and  severally  promise  to  pay  to  George  C.  Corning  or  order, 
the  sum  of  eleven  hundred  and  eighty -eight  and  seventy- 
five  one-hundredths  dollars,  with  interest  at  the  rate  of  two 
per  cent  per  month  from  date  until  paid,  interest  payable 
monthly ;  payable  without  discount  or  defalcation,  at  the 
Boulder  Bank,  Boulder,  Colorado. 

(Signed)  Sylvester  Douty, 

Andbew  Douty.' 

Boulder,  Dec.  Isty  1873. 

'  Unless  you  then  and  there  appear  by  yourself  or  coun- 
sel, I  will  move  for  judgment  by  default.' 

Said  notice  was  duly  signed  by  plaintiff's  attorneys,  and 
was  dated  Nov.  26th,  1875,  and  served  on  Ryan,  the  defend- 
ant," personally,  by  copy,  by  the  sheriff  pf  Larimer  county, 
December  2d,  1875,  being  eleven  days  before  the  first  day 
of  the  December  term  of  said  probate  court.  On  the  15th 
day  of  December,  1875,  the  plaintiff  appeared  in  said  court 
by  his  attorney  and  moved  the  court  to  allow  said  de- 
mand against  the  said  estate,   as  of  date  of  its  original 
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presentation,  that  is,  as  of  date  Dec.  8tli,  1874,  against  said 
estate,  and  as  though  said  cause  had  been  pending  in  said 
court  since  said  date.  Defendant  appearing  by  counsel 
especially  for  tlie  purpose  of  said  motion  resisted  it,  and 
the  court,  after  argument,  overruled  the  motion  and  refused 
to  allow  it ;  whereupon,  on  said  day,  the  plaintiff  prayed 
an  appeal  to  this  court,  filed  his  bond,  which  was  approved 
and  brought  the  case  to  this  court. 

5.  It  is  also  admitted  that  no  part  of  said  note  has  been 
paid,  that  there  are  no  offsets  and  that  it  was  executed  by 
Sylvester  Douty  and  Andrew  Douty. 

6.  The  questions  submitted  arise  on  the  above  facts, 
which  are  all  the  facts  of  the  case.  If  the  court  finds  for 
the  plaintiff  the  amount  due  to  this  date,  Sept.  6th,  1876,  is 
$1,963.97.  It  is  stipulated  that  this  statement  be  filed^  and 
made  part  of  the  record  of  this  cause." 

Which  stipulation  was  signed  by  the  attorneys  for  the 
plaintiff  and  for  the  defendant  and- duly  filed,  and  was  all 
the  testimony  in  the  case. 

By  the  terms  of  this  stipulation,  the  case  was  submitted  on 
the  agreed  facts  therein,  to  be  tried  by  the  court  without 
the  intervention  of  a  jury,  and  if  the  court  should  find  for 
the  plaintiff,  the  judgment  was  to  be  for  the  certain  amount 
fixed  by  the  stipulation.  The  defendant  had  filed  a  motion 
to  dismiss  the  appeal  on  the  ground  that  there  was  no  such 
final  judgment  in  the  probate  court  as  could  be  appealed 
from,  and  also  that  there  had  been  a  previous  final  judg- 
ment from  which  the  plaintiff  had  failed  to  appeal.  On 
the  filing  of  his  motion  to  dismiss  the  appeal,  the  plaintiff 
filed  a  cross  motion  for  judgment  upon  the  claim  in  his 
favor,  and  thereupon,  on  the  same  day,  the  whole  C4ise 
upon  both  motions  was  submitted  upon  the  agreed  facts  as 
above  set  forth.  The  court,  after  hearing  the  case  upon 
this  evidence,  overruled  the  motion  of  the  plaintiff  for  judg- 
ment, and  sustained  the  motion  to  dismiss  the  appeal,  and 
thereupon  rendered  judgment  against  the  plaintiff  for  costs 
with  procedendo  to  the  probate  court. 
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Mr.  Geo.  D.  Reynolds,  and  Mr.  Alpheus  Wright,  for 
appellant 

Messrs.  Hughes,  Welborn  &  Belford,  for  appellee. 

Stone,  J.  From  the  judgment  of  the  court  below,  dis- 
missing the  appeal  upon  the  agreed  statement  of  facts,  the 
plaintiff  appeals  to  this  court,  and  the  sole  question  pre- 
sented by  the  assignment  of  errors  and  upon  the  record  is, 
"did  the  district  court  err  in  dismissing  the  appeal?  ^*  If 
the  case  was  properly  pending  in  the  district  court,  then 
upon  the  agreed  facts  there  was  an  undisputed  claim  for  a 
certain  sum,  for  which  the  court  was  bound  to  render  a 
judgment  in  favor  of  the  plaintiff  and  against  the  defend- 
ant. But  since  the  court  refused  to  render  such  judgment,  • 
we  must  infer  that  the  sole  reason  for  such  refusal,  and  for 
dismissing  the  appeal  was,  that  the  case  was  not  properly 
depending  in  that  court.  Hence  it  becomes  necessary  for 
us  to  notice  the  character  of  the  proceedings  in  the  probate, 
court  and  the  appeal  therefrom.  The  claim  of  the  plaintiff 
in  the  probate  court  was  for  the  amount  due  on  a  promis- 
sory note,  duly  presented  and  to  be  allowed  or  disallowed 
against  an  estate.  The  claim  was  verified,  and  no  objec- 
tion seems  to  have  been  made  by  the  administrator,  or  any 
other  person  interested,  and  appears  to  have  been  presented 
in  accordance  with  section  127  of  the  act  concerning  wills, 
executors  and  administrators,  R.  S.,  676.  That  section 
provides  that  if  such  objection  be  made  to  the  claim,  or 
if  cause  is  shown  by  the  claimant,  the  hearing  may  be  con- 
tinued, and  the  claim  *' be  adj  udicated  as  is  required  in 
other  cases,"  that  is  to  say  in  litigated  cases;  but  with- 
out such  objection  the  court  is  to  determine  it  at  the  time, 
of  which  notice  has  been  given. 

In  this  case,  although  the  claim  does  not  appear  to  have 
been  disputed,  yet,  as  the  claim  was  verified  before  the  day 
set  for  hearing,  a  presumption  might  arise  that  the  continu- 
ance was  had  on  account  of  an  objection  to  the  allowance 
of  the  claim.  So  far  as  the  record  shows,  the  court  ex  Tnero 
Vol.  III.— 67 
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motu  continued  the  hearing  for  three  saccessive  terms, 
"  not  being  fully  advised  in  the  premises,"  and  at  the  fourth 
term  after  the  presentation  of  the  claim,  allowed  a ''de- 
fault" against  the  ''plaintiff,"  and  adjudged  against  him 
the  costs  of  the  "  suit." 

The  manner  of  exhibiting  such  claims  against  au  estate 
as  prescribed  in  section  131  and  elsewhere,  in  the  act  of  the 
Revised  Statutes  referred  to,  does  not  constitute  the  pre- 
sentation of  such  claims  for  allowance,  actions  or  suits  at 
law,  in  the  ordinary  sense  of  these  terms,  although  when 
the  allowance  of  such  claims  is  contested  it  may  ripen  into, 
or  become  the  basis  of  a  suit  proper.  The  claimant  and  the 
administrator  do  not  stand  in  the  relation  of  plaintiff  and 
defendant  until  such  contest  arises,  and  the  claim  becomes 
thereby  the  subject  of  litigation.  Giving  to  this  so  called 
default  the  most  liberal  construction  possible,  it  can  be 
regarded  as  amounting  to  no  more  than  a  nonsuit,  and 
without  prejudice  to  the  claimant.  There  was  no  judgment 
*or  decision  either  allowing  or  disallowing  the  claim,  and 
the  circumstance  of  thereafter  omitting  the  matter  from  the 
docket  in  no  way  impaired  the  right  of  the  claimant,  who, 
having  presented  his  claim  according  to  the  statutory  re- 
quirement, was  entitled  to  be  heard  thereon  any  time  after- 
ward until  the  court  had  determined  upon  it,  either  by  its 
allowance  or  disallowance.  He  was,  therefore,  entitled  to 
have  it  determined  by  the  probate  court  when  he  moved  for 
the  allowance  of  his  claim  upon  due  notice  to  the  adminis- 
trator, on  the  15th  day  of  December,  1875.  Was  the  refusal 
of  the  court  at  that  time  to  allow  the  claim  such  a  judgment 
or  decision  as  could  be  app(»aled  from  to  the  district  court  ? 
We  think  it  was.  A  formal  entry  of  judgment  in  such 
cases,  after  the  manner  of  judgment  in  suits  at  law,  is  not 
absolutely  required.  It  is  sufficient  if  it  plainly  indicates 
the  determination  of  the  court  to  either  allow  or  disallow 
the  claim.  The  proceeding  in  such  cases  is  indicated  by 
the  statute  which  prescribes  the  mode  and  manner  of  pre- 
senting, hearing  and  determining  such  claims:  See  R.  S., 
p.  676,  §§  127  to  135.    §  134  is  in  these  words :  "  The  pro- 
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bate  court  shall  make,  an  entry  of  record  of  every  demand 
allowed  against  any  estate,  and  shall  file  all  papers  relating 
to  the  same ;  such  entry  of  allowance  shall  have  the  force 
and  effect  of  a  judgment."  This  must  be  construed  to 
apply  equally  to  an  entry  of  disallowance.  The  determi- 
nation of  the  court  in  such  a  case  is  not  a  judgment  pro 
forma^  but  is  a  decision  having  the  force  and  effect  of  a 
judgment.  The  language  employed  in  section  1B2,  that  *  * 
"upon  the  final  hearing  said  court  shall  allow  such  demand, 
or  such  part  thereof  as  shall  be  legally  established,  or  reject 
the  same,  as  to  said  court  shall  appear  just,  and  should  an 
executor  or  administrator  appeal  in  such  case," etc.,  clearly 
indicates  that  an  appeal  is  contemp]ate<J  by  the  statute,  from 
an^  order  or  entry  allowing  or  rejecting  such  claim  or  de- 
mand. By  reference  to  section  2  of  the  act  of  January  31st, 
1872  (9th  Seas.  Laws,  p.  105)  which  confers  appellate  juris- 
diction upon  district  courts  in  cases  appealed  from  probate 
courts,  it  will  be  seen  that  the  language  significantly  points 
to  such  cases  as  the  one  we  are  considering  ;  *'  either  party, 
or  one  or  more  of  several  plaintiffs  or  defendants  may  ap- 
peal from  the  final  judgment  or  decision  of  any  probate 
court  to  the  district  court,"  etc.  And  wherever  the  word 
judgment  is  used  in  this  act  the  word  decision  is  coupled 
with  it,  so  that  it  is  not  a  judgment  alone,  but  a  decision 
having  the  force  and  effect  of  a  judgment  that  may  be  ap- 
pealed from.  No  term  in  legal  nomenclature  has  a  more 
fixed  and  settled  meaning  than  the  word  judgment.  The 
term  decision  could  not,  therefore,  have  been  used  in  this 
statute  as  a  mere  synonym^  but  must  be  construed  to  refer 
to  such  determinations,  orders,  findings  and  entries,  as  in 
this  section  are  declared  to  have  the  force  and  effect  of  a 
judgment.  In  Freeman  on  Judgments,  §  16,  the  rule  is  laid 
down  to  be  that  "every  definite  sentence  or  decision,  by 
which  the  merits  of  a  cause  are  determined,  although  it  be 
not  technically  a  judgment,  or  although  the  proceedings 
are  not  capable  of  being  technically  enrolled,  so  as  to  con- 
stitute what  is  technically  called  a  record,  is  a  judgment 
within  the  meaning  of  the  law." 
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It  is  notorious  that  judges  of  these  probate  courts  fre- 
quently fall  very  far  short  of  making  a  proper  record,  and 
of  entering  what  is  intended  as  a  judgment  according  to 
appropriate  or  common  law  formula.  In  such  cases, 
whether  the  decision  is  to  be  considered  a  judgment,  or  in 
the  nature  of  a  judgment,  is  to  be  determined  by  looking 
to  the  subject-matter  of  the  decision,  and  to  its  resulting 
eflfects.  HoeTme  v.  Trugillo^  1  Col.  162.  In  this  case  there 
was  but  one  question  before  the  probate  court :  the  allow- 
ance of  a  definite  claim  against  an  estate,  a  promissory  note 
for  a  specific  sum  then  due  and  undisputed.  The  court 
refused  to  allow  it^  and  it  matters  not  whether  the  ground 
of  disallowance  was  a  question  of  law  or  of  fact  in  the  mind 
of  the  court,  for  all  the  law  and  all  the  facts  were  before 
the  court,  the  whole  subject-matter  was  disposed  of,  and  this 
decision  was  final  as  to  the  suitor  demand  in  this  particular 
case  and  in  that  court.  Johnson^  s  Admr.  v.  GUlett,  62  111. 
368.  To  the  same  eflFect  is  also  the  decision  of  this  conrt  in 
the  mandamus  case  of  the  People  ex  rel,y  etc.,  v.  27ie  Judge 
of  the  County  Cou/rt  of  Jefferson  County.  Hence  the 
claimant  became  then  entitled  to  his  statutory  right  of  ap- 
peal to  the  district  court,  and  having  effected  this  appeal, 
it  was  properly  depending  in  the  district  court,  and  should 
have  been  tried  upon  the  statement  of  facts  there  presented 
by  the  plaintiff  and  defendant.  We  must,  therefore,  hold 
that  the  court  below  erred  in  dismissing  the  appeal,  and  its 
judgment  must  be  reversed  and  the  cause  remanded  for 
trial.  Beoersed. 

Fb»bmtation  op  Clam  aoainbt  Estats  op  Dkckdbst  as  rc<^ulred  by^Btatatedoeg  not 
OonsUtotea  salt  or  artlon,  althoiufht  when  Its  allowance  la  oonffBtcd  ft  may  become  the  bMls 
Of  A  suit:  tinuiru  v.  i(yar»,  3  Colo.  633;  Mont  v.  CLarktt  10  Colo.  218. 


Squires  v.  Rtan,  Administrator,  etc. 
Appeal  from  the  District  Court  of  Larimer  County. 

Mr.  Geo.  T).  Reynolds,  and  Mr.  Alpiteus  Weight,  for 
apj)ellant. 
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Messrs.  Hughes,  Welbokn  &  Belfokd,  ,for  appellee. 

Stoke,  J.  Tbls  case  is  bronght  up  on  appeal  from  the 
district  court  of  Larimer  county,  and  the  record  presents 
precisely  the  same  state  of  facts  as  in  the  case  of  George 
O.  Coming  v*  JoJm  J.  Ryan,  admr,,  decided  at  the  present 
term,  except  as  to  the  party  plaintiff  and  the  amount  of  the 
note  presented  in  the  probate  court  for  allowance,  against 
the  estate  of  Andrew  Donty,  deceased. 

The  judgment  of  the  court  below,  dismissing  the  appeal 
from  the  probate  court,  is  assigned  for  error.  The  reasons 
given  in  our  opinion  in  the  case  of  Corning  v.  Ryan,  admr,, 
are  equally  applicable  to  this  case,  and  we  must  hold  that 
the  court  below  erred  in  dismissing  the  appeal. 

The  judgment  of  the  district  court  must,  tlierefore,  be  re- 
versed, and  the  cause  remanded  for  further  proceedings. 

Reversed. 


Pattekson  v.  Hitchcock. 

1.  In  cues  involving  the  title  to  real  eatnte,  the  doctrine  ol  estoppel  by  con* 

duct  rests  upon  the  broad  principle  of  equity,  that  one  who  encourages  by 
reprettentatlons,  or  even  stands  by  and  sanctions  the  acquisition  of  land 
by  another,  will  be  estopped  to  defeat  the  purchase  by  afterward  assert' 
ing  title  in  himself. 

2.  One  cannot  assign  error  upon  an  instruction  in  his  own  favor,  even  though 

the  instruction  is  erroneous. 

8.  What  is  to  be  regarded  as  a  reasonable  time  to  occupy  in  sinking  a  dis- 
covery shaft  in  the  manner  and  to  the  depth  required  by  law  is,  when 
the  facts  are  undisputed,  a  question  of  law.  But  when  the  question  is 
submitted  to  the  jury  with  the  instruction  that  ninety  days  is  not  a  rea- 
Bonable  time,  he  against  whom  the  verdict  is  rendered  cannot  be  heard  to 
complain  upon  this  ground,  if  the  jury  should  determine  that  a  less 
period  than  ninety  days  is  a  reasonable  time. 

4,  The  record  of  the  certificate  of  location  of  a  mining  claim  does  not  neces- 
sarily disclose  the  title. 

6.  If  a  located  lode  terminates  at  any  point  within  the  location,  or  departs  at 
any  point  from  the  side  lines,  the  location  beyond  such  point,  and  to  that 
extent,  is  defeasible  if  not  void,  before  patent. 
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Appeal  fxom  District  Court  of  BovMer  County. 

The  facts  are  stated  in  the  opinion.  The  defendant  in 
the  court  below  had  judgment 

Mr.  W.  A.  Hardenbrook,  for  appellant,  and  Mr.  Hcgh 
Butler,  of  counsel. 

Messrs.  Belford  &  Reed,  and  Mr.  W.  R.  Q-orsline,  for 
appellee. 

Elbert,  J.  On  the  16th  day  of  August,  1875,  the  ap- 
pellee made  application  at  the  United  States  land  office  for 
a  patent  for  the  *' American  lode." 

Thereafter,  and  within  the  time  limited  by  law,  the  ap- 
pellant filed  an  adverse  claim,  as  owner  of  the  "  Bull  of  the 
Woods"  lode. 

This  was  an  action  of  ejectment  brought  by  the  appellant 
against  the  appellee  to  recover  the  possession  of  the  ground 
embraced  within  the  side  lines  of  the  two  lodes  at  their 
intersection. 

At  the  trial  in  the  court  below,  a  question  of  estoppel  was 
presented,  arising  out  of  representations  made  by  appellant 
pending  negotiations  for  the  purchase  of  the  American 
mine  by  the  appellee. 

Touching  the  estoppel  which  the  appellee  sought  to  es- 
tablish, the  court  instructed  the  jury  as  follows  : 

*'If  you  believe,  from  the  proof  in  the  case,  that  the  de- 
fendant, by  his  agent,  Smith,  applied  to  the  plaintiff, 
Patterson,  for  the  purpose  of  ascertaining  whether  the 
plaintiff  claimed  any  interest  in,  or  knew  of  any  lode 
claimed  by  him  that  would  conflict  with  the  title  of  the 
American  mine,  and  the  plaintiff  knew  that  the  defendant 
contemplated  purchasing  the  American  mine,  it  was  his 
duty  then  to  assert  his  claim,  if  he  had  any,  to  any  prop- 
erty  the  defendant  was  about  to  purchase  ;  and  if  the  plain- 
tiff had  full  knowledge  of  the  matters  inquired  about  and 
failed  then  to  assert  his  claim,  and  the  defendant,  or  his 
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agent,  was  influenced  to  purchase  the  American  mine  by 
what  the  plaintiff  said  at  that  time,  he  is  estopped  from  as- 
serting such  claim  against  Jthe  defendant  at  this  time.  That 
is,  he  is  concluded  by  his  declaration  or  conduct,  which 
has  influenced  the  conduct  of  another  to  his  prejudice.  The 
rule  being  that  when  one  by  his  words  or  conduct  willfully 
causes  another  to  believe  the  existence  of  a  certain  state  of 
things,  whereby  he  is  induced  to  act  on  that  belief,  so  as  to 
alter  his  own  previous  position,  such  person  is  concluded 
from  asserting  against  the  other  a  different  state  of  things 
as  existing  at  the  same  time.  There  must  be  a  representa- 
tion or  concealment  of  material  facts.  The  representation 
must  be  made  with  knowledge  of  the  facts.  The  party  to 
whom  made  must  be  ignorant  of  the  truth  of  the  matter. 
It  must  be  made  with  the  intention  that  the  party  to  whom 
made  should  act  upon  it.  The  other  party  must  have  been 
induced  to  act  upon  it." 

The  giving  of  this  instruction  is  assigned  for  error. 

In  cases  involving  the  title  to  real  estate,  the 'doctrine  of 
estoppel  by  conduct  rests  upon  the  broad  principle  of 
equity,  that  one  who  encourages  by  representations,  or  even 
stands  by  and  sanctions  the  acquisition  of  land  by  another, 
will  be  estopped  to  defeat  the  purchase  by  afterward  as- 
serting title  in  himself. 

The  intent  of  the  doctrine  is  to  restrain  fraud,  and  com- 
pel good  faith  and  fair  dealing,  and  in  this  view  it  is  to  be 
rigidly  enforced. 

The  ej^ect  of  the  doctrine  is  to  withdraw  title  to  realty 
from  the  operation  of  the  statute  of  frauds,  to  leave  it  resting 
in  parol,  to  preclude  its  assertion  by  evidence  less  conclu- 
sive, less  certain,  and  more  liable  to  the  taint  of  human  im- 
perfections, than  the  written  evidence  required  by  the 
statute ;  and,  in  this  view,  its  enforcement  should  be  care- 
fully guarded,  and  unhesitatingly  refused,  except  where 
all  the  elements  of  an  estoppel  are  present. 

The  instruction  complained  of,  so  far  as  it  gives  the  es- 
sential elements  of  an  estoppel,  follows  the  language  of  Mr. 
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Bigelow.  Bigelow  on  Estop.,  p.  437.  1.  There  must  have 
been  a  representation  or  concealment  of  material  facts.  2. 
The  representation  must  have  been  made  with  knowledge 
of  the  facts.  3.  The  party  to  whom  it  was  made  must  have 
been  ignorant  of  the  truth  of  the  matter.  4.  It  must  have 
been  made  with  the  iniention  that  the  other  party  should 
act  upon  it.  5.  The  other  party  must  have  been  indticed 
to  act  upon  it. 

The  second  and  fourth  propositions  must  be  accepted  as 
qualified  by  the  authorities.    The  second  is  true  unless  the 
party  making  the  representations  was  bound  to  know  the 
facts,  or  ignorance  of  them  was  the  result  of  gross  negli 
gence.    Bigelow  on  Estop.,  476,  and  cases  there  cited. 

The  fourth  is  true  with  the  qualification  that  gross  and 
culpable  negligence  upon  the  part  of  the  party  sought  to 
be  estopped,  the  effect  of  which  4s  to  work  a  fraud  on  the 
party  setting  up  the  estoppel,  supplies  the  place  of  intent. 
Henshaw  v.  Bisselly  18  Wall.  271  ;  3  Washb.  on  Keal 
Prop.  80.  *   ^ 

The  omission,  however,  of  these  qualifications  were  in 
the  appellant's  favor,  and  he  cannot  be  heard  to  complain 
of  the  instruction  on  this  ground.  If  the  evidence  supplied, 
or  tended  to  supply,  these  five  essential  elements  of  an  es- 
toppel, the  court  was  warranted  in  submitting  the  question 
to  the  jury,  and  the  instruction  given  with  the  above  mod- 
ifications, correctly  stated  the  law. 

Let  us  inquire  if  the  evidence  warranted  the  submission. 

First,  was  there  a  representation  or  concealment  of  mate- 
rial facts  ?] 

In  the  conversation  had  between  Smith  and  Patterson, 
just  prior  to  the  purchase  of  the  American  mine  by  Hitch- 
cock, and  pending  the  negotiation  therefor.  Smith  testified, 
that  he,  acting  as  the  agent  of  Hitchcock,  inquired  of 
Patterson,  if  he  knew  of  any  other  claims  that  conflicted 
with  the  American.  Patterson  replied  that  he  did  not,  ex- 
cept, possibly,  the  Inter-Ocean  lode.  This  was  a  false  repre- 
sentation, if  the  claim  which  Patterson  vx>w  sets  up  had 
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^^^71  any  exiatenoe.  ^'At  the  same  time"  Smith  testifies, 
''I  remarked  to  him  that  his  ^BuU  of  the  Woods'  claim 
crossed  that  (the  American),  but  I  understood  that  to  be  a 
subsequent  location.  I  cannot  give  his  reply  to  that,  but  I 
know  he  assented  to  it.  He  did  not  claim  to  me  that  there 
was  any  conflict  between  the  American  mine  and  the  Bull 
of  the  Woods."  Upon  Smith's  assertion  that  the  Bull  of 
the  Woods  claim  was  "a  subsequent  location,"  Patterson's 
failure  to  claim  otherwise,  if  he  did  so  claim,  was  a  con- 
cealment of  a  material  fact.  Smith,  however,  testifies  to  an 
actual  assent  replied  (though  he  does  not  remember  the 
words  of  the  reply),  and  this  amounted  to  a  representation 
as  to  a  material  fact. 

Second.  Was  the  representation  made  with  knowledge  of 
the  facts  t 

There  is  no  claim,  nor  is  there  any  foundation  for  saying 
that  Patterson  had  not  full  knowledge  of  the  questions  to 
which  he  spoke.  The  facts  inquired  of  rested  peculiarly 
within  his  own  knowledge.  The  presumption  is,  that  every 
one  is  acquainted  with  his  own  rights,  if  he  have  reasonable 
opportunity  to  know  them. 

Third.  Was  the  party,  to  whom  the  representations  were 
made,  ignoranl  of  the  trvih  of  the  matter  ? 

Upon  this  question  there  is  more  difficulty.  The  certifi- 
cate of  location  of  each  lode  was  of  record,  and  to  these 
records  both  agent  and  principal  had  access  equally  with 
Patterson.  The  appellant  insists  that  the  case  comes  within 
the  rule,  tUat  ''where  the  condition  of  title  is  known  to 
both  parties,  or  both  have  the  same  means  of  ascertaining 
the  truth,  there  can  be  no  estoppel."  Undoubtedly  this  is 
the  rule  where  the  record  discloses  the  title,  as  is  the  case 
generally,  with  patented  lands.  Brant  v.  Virginia  Coal  & 
Iran  Co.^  3  Otto,  337.  But  the  record  of  the  certificate  of 
location' of  a  mining  claim  required  by  law  does  not  neces- 
sarily disclose  the  title — nor  did  it  in  this  case.  The  law 
prescribes  that  the  certificate  shall  contain  :  Ist,  the  name 
of  the  lode  ;  2d,  the  name  of  the  locator ;  3d,  the  date  of 
Vol.  Ill  — 68 
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location;  4th,  the  nnniber  of  feet  claimed  on  each  side  of 
the  center  of  the  discovery  shaft ;  6th,  the  general  conrse  of 
the  lode,  as  near  as  may  be.  This,  however,  gives  the  pur- 
chaser no  information  respecting  conflicting  claims.  For 
this  he  is  dependent  on  examination  and  inquiry.  If  a  con- 
flicting claim  be  ascertained,  the  record  still  does  not  neces- 
sarily disclose  the  better  title.  Location  and  record  still 
relate  back  to  the  date  of  discovery  for  the  inception  of 
title.  Location  and  record  may  both  be  prior  to  those  of 
a  cross  lode,  and  still  the  latter  be  the  older  and  better  title, 
by  reason  of  an  earlier  discovery,  perfected  within  the  stat- 
utory time,  of  which  the  record  gives  no  information 

In  the  case  at  bar,  the  date  of  the  certificate  of  location  of 
the  American  mine  was  June  16, 1874 ;  of  the  record,  June 
29,  1874.  The  date  of  the  certificate  of  location  of  the  Bull 
of  the  Woods  lode  was  July  11,  1874  ;  of  the  record  July 
13, 1874.  In  the  body  of  this  certificate  the  location  is  stated 
as  April  17th,  1874. 

Tliis  record  did  not  disclose  any  condition  of  title  upon 
which  Smith,  as  the  agent  of  the  purchaser,  Hitchcock, 
could  rely.  It  was  for  him  still  to  inquire  as  to  the  date 
of  discovery  of  the  respective  lodes,  and  as  to  whether  the 
requirements  of  the  statutes  respecting  discovery,  discovery 
shafts,  location  and  records  had  been  complied  with. 

Having  reference  to  the  record,  therefore,  this  was  not  a 
case  where  the  condition  of  title  was  known  to  both  parties, 
or  where  both  had  the  same  means  of  ascertaining  the  truth 
respecting  it  To  ascertain  priority  of  right,  as  before 
stated,  Smith  was  dependent  on  examination  and  inquiry. 
Under  the  circumstances,  he  properly  applied  to  the  appel- 
lant for  information  touching  his  cross  lode,  the  Bull  of  the 
Woods. 

If  the  priority  of  right,  which  the  appellant  claims,  has  any 
foundation  now^  it  must  have  had  existence  theri^  and  that 
too  within  the  knowledge  and  intent  of  the  appellant ;  and 
knowing  that  Smith  was  negotiating  for  the  purchase  of  the 
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American  lode,  every  principle  of  good  faith  and  fair  deal- 
ing required  him  to  then  make  known  his  claim. 

Fourth.  As  to  the  actual  intent  of  the  appellant,  in  mak- 
ing these  representations,  we  need  not  inquire.  If  their 
effect  was  to  work  a  fraud,  it  supplies  the  place  of  intent  to 
defraud.  Under  the  circumstances,  he  must  have  contem- 
plated his  representations  would  be  relied  upon.  It  was 
not  to  be  expected  that  he  would  make  a  false  admission 
adverse  to  his  own  interest 

Fifth.  Was  the  other  party  induced  to  act  upon  the  rep- 
resentations t 

Smith  testifies :  '*  If  he  (Patterson)  had  said  he  had  any 
claim  there,  I  should  not  have  paid  the  money  until  that 
was  settled." 

Tliis  is  but  a  summary  of  the  evidence  on  the  points,  but 
it  is  sufficient  for  our  purpose ;  and  we  think  there  was  suf- 
ficient to  warrant  the  court  in  submitting  the  question  of 
estoppel  to  the  jury. 

To  every  essential  element  of  an  estoppel,  there  was  more 
or  less  evidence.  Of  the  weight  and  conclusiveness  of  this 
evidence,  the  jury  were  the  judges. 

The Jnstiuction  of  the  court  by  which  it  was  submitted, 
as  we  have  seen,  was  more  favorable  to  the  appellant  than, 
under  the  law,  he  was  entitled  to  ask. 

We  find  here  no  ground  for  reversal. 

It  is  claimed  that  the  court  erred  in  instructing  the  jury 
that  *' Ninety  days  was  not  a  reasonable  time  to  occupy  in 
sinking  a  discovery  shaft,  in  the  manner  and  to  the  deptli 
required  by  law."     The  instruction  was  as  follows : 

*' The  discoverer  of  a  lode,  by  virtue  of  that  discovery, 
becomes  entitled  to  a  reasonable  length  of  time  in  which  to 
perfect  the  work  required  by  law;  and  for  that  time  he  is 
permitted  to  retain  possession  of  the  property  witlxout 
interference ;  and  the  law  protects  him  in  his  possession, 
while  the  work  of  development  goes  on,  as  well  as  after  the 
development  is  completed ;  but,  in  the  meantime,  his  work 
must  progress  with  reasonable  diligence.    The  discovery  of 
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the  plaintiff's  claim  was  made  prior  to  the  time  the  act  of 
February  13, 1874,  took  effect,  which  was  on  the  first  day 
of  June,  1874.  That  act  provides  that  the  discovery  shaft 
shall  be  sunk  within  sixty  days  from  the  date  of  the  discov- 
ery. The  legislature  seemed  to  consider  sixty  days  a  reason- 
able time  for  the  discoverer  of  a  lode  to  complete  the  work 
of  sinking  the  shaft,  and  I  instract  you  that  if  the  plaintiff 
discovered  the  Bull  of  the  Woods  lode  on  the  17th  day  of 
April,  A.  D.  1874,  the  law  required  that  he  should  proceed 
to  sink  his  discovery  shaft  with  reasonable  diligence  and 
within  a  reasonable  time ;  ninety  days  is  not  a  reasonable 
time  to  occupy  in  sinking  a  discovery  shaft,  in  the  manner 
and  to  the  depth  required  by  law." 

What  is  to  be  regarded  as  a  reasonable  time,  when  the 
facts  are  undisputed,  is  a  question  of  law.-  Wiggins  et  oL 
V.  Buckham^  1 0  Wall.  129 ;  Learning  v.  Wise^  73  Penn.  175 ; 
Morgan  v.  McKee^  77  id.  228 ;  Douse  v.  Wheeler^  26  Mich. 
195  ;  Nudd  v.  Wells,  11  Wis.  417. 

If  the  court  erred  at  all  in  this  case,  it  was  in  submitting 
the  question  of  reasonableness  of  time  to  the  jury.  There 
was  no  dispute  about  the  facts  upon  which  it  was  to  be 
determined.  They  were  a  part  of  the  appellant^  s  own  show- 
ing. He  fixed  the  date  of  his  discovery  on  the  17th  of 
April ;  the  commencement  of  work  on  the  discovery  shaft, 
in  the  latter  part  of  June ;  his  witness  Veale  fixed  it  about 
the  middle  of  June ;  the  completion  of  the  shaft  was  fixed 
by  both  as  the  11th  of  July.  The  shaft  was  five  feet  wide, 
nine  feet  long,  and  ten  feet  deep  ;  the  time  occupied  in  sink- 
ing it  was,  at  most,  twenty-five  days ;  the  time  from  the 
date  of  discovery  to  the  completion  of  the  shaft  was  eighty- 
five  days  ;  the  time  from  the  date  of  discovery  to  the  com- 
mencement of  work  on  the  shaft  was  about  sixty  days. 
Upon  these  undisputed  facts,  the  question,  whether  the 
appellant  had  completed  his  discovery  shaft,  within  a  rea- 
sonable time,  was  a  question  of  law  for  the  court. 

Had  the  evidence  shown,  or  tended  to  show,  that  the  delay 
in  sinking  the  shaft  was  the  resnlt  of  extitineons  circum- 
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stances — such  as  personal  disability,  inaccessibility  of  the 
lode,  obstructions  by  heavy  snow  or  other  impediments — 
then  the  question  of  reasonableness  of  time  would  have  been 
for  the  jury,  under  the  instructions  of  the  court.  But  the 
evidence  presented  no  features  of  this  character,  requiring 
the  aid  of  a  jury.  Nevertheless,  the  court  submitted  the  ques- 
tion to  the  jury,  instructing  them  that  ninety  days  was  not 
a  reasonable  time.  This  limitation  did  not  preclude  the 
jury  from  finding  that  eighty-five  days  was  a  reasonable 
time,  if  such  had  been  their  opinion.  The  court  having  the 
undoubted  right  to  determine  the  question,  absolutely,  the 
appellant  cannot  be  heard  to  complain  that  it  fixed  a  limit 
that  permitted  a  finding  in  his  favor  by  the  jury. 

The  law  contemplates  that  the  discoverer  of  a  lode  shall 
prosecute  the  work  of  sinking  his  discovery  shaft  with,  at 
least,  ordinary  diligence. 

The  time  reasonable  in  which  to  do  a  given  work,  as  a 
matter  of  law,  must  be  referred,  measurably,  to  the  time 
necessary  to  do  it  as  a  matter  of  fact.  Since,  as  a  matter  of 
fact,  it  took  twenty-live  days  to  sink  this  shaft,  it  is  difficult 
to  see  why,  as  a  matter  of  law,  a  reasonable  time  in  which 
to  do  it  would  be  eighty -five  days.  Such  a  period  exceeds 
any  possible  time  required  by  reason  or  necessity. 

It  appears  in  evidence  that  during  this  period  the  appel- 
lant did  sink  a  cross-cut  of  about  equal  dinumsions  at 
another  point  on  the  lode ;  and  had  he  sunk  a  third  shaft  of 
equal  size,  he  would  still  have  had  ten  days  in  which  to  have 
had  a  fourth  well  under  way.  Under  all  the  circumstances, 
we  think  it  was  a  matter  of  grace  to  the  appellant  that  the 
court  left  the  question  to  the  jury  under  an  instruction 
that  did  not  preclude  a  finding  in  his  favor. 

The  mistake  of  the  court,  in  stating  that  the  act  of  1874 
went  into  eflect  on  the  1st  instead  of  the  16th  of  June,  was 
immaterial.  The  appellant's  discovery  was  prior  to  either 
date,  and  whether  the  act  went  into  effect  on  the  1st  or  the 
16th  was  indififerent. 
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Error  is  assigaed  upon  the  refusal  of  the  court  to  give  the 
following  instruction : 

'^  It  is  essential  to  a  mining  claim  that  it  should  be  made 
upon  the  line  of  a  lode ;  and  it  is,  therefore,  incumbent  on 
tlie  defendant,  in  making  out  his  defense,  to  show  that  the 
vein  of  the  American  mine  runs  into  or  through  the  ground 
in  controversy.  If  he  has  offered  no  testimony  to  show  that 
the  vein  of  the  American  lode  enters,  or  passes  across  the 
territory  of  the  Bull  of  the  Woods  location,  and  there  are 
no  other  proofs  in  the  case  from  which  you  can  find  that 
fact,  the  defendant  must  fail  and  the  plaintiff  would  be  enti- 
tled to  a  verdict." 

Error  is  also  assigned  on  the  refusal  of  the  court  to  admit 
evidence  to  show  that  the  American  lode  did  not  cross  the 
Bull  of  the  Woods  lode,  although  the  location  crossed  it. 

There  was  no  error  in  refusing  the  instruction. 

When  a  locator  has  shown  a  compliance  with  the  require- 
ments of  the  law  in  making  his  location,  he  is  entitled 
prima  facie  to  all  the  rights  which  the  law  attaches  to  a 
valid  location. 

The  extent  to  which  a  location  must  he  on  sl  lode,  in 
order  to  its  validity  prima  facie^  is  fairly  measured  by  the 
extent  to  which  it  is  necessary  to  show  it  on  the  lode  in 
order  to  entitle  the  locator  to  stake  his  boundaries,  make 
his  record,  and,  if  he  desires,  perfect  his  title  by  patent. 

The  refusal  of  the  court  to  allow  the  appellant  to  show 
that  although  tlie  American  location  crossed  the  Bull  of  the 
Woods  lod(*,  th(^  American  vein  or  lode  did  not  cross  it, 
presents  a  more  difficult  question. 

May  a  location  'prima  facie  valid  be  defeated  in  whole 
or  in  part  by  showing  a  termination  or  departure  of  the 
vein  at  some  point  within  or  along  the  side  lines  of  the  loca- 
tion ? 

The  evidence  of  Van  Wettering  respecting  the  under- 
ground workings,  within  the  limits  of  the  intersection  of  the 
two  locations,  did  not  connect  the  workings  with  the  Amer- 
ican lode,  or  show  its  actual  presence ;   much  less  did  it 
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show  that  the  American  vein  extended  to  or  across  the  vein 
of  the  Bull  of  the  Woods. 

The  question  presented  is,  therefore,  unembarrassed  by 
any  question  of  fact.  Both  locations  are  made  under  the 
act  of  1872.  It  will  be  observed  that  the  rights  secured 
by  section  3  of  the  act  attach  to  locations  made,  in  the 
language  of  this  section,  ^^on  any  mineral  vein,  lode  or 
ledge."  To  arrive  at  the  intention  of  the  legislature  we 
must  consider  the  act  as  a  whole  ;  accepting  the  broader  or 
doubtful  expressions  of  one  section,  as  limited  or  explained 
by  other  sections.  The  term  ^^on  any  mineral  vein,  lode  or 
ledge,"  must  be  read  in  the  light  of  the  requirement  of  sec- 
tion 2  of  the  act.  This  section  limits  the  location  to  1,5(X) 
feet  in  length,  "along  the  vein  or  lode,''  and  declares  that 
*'no  claim  shall  extend  more  than  300  feet  on  each  side  of 
the  middle  of  the  vein  at  the  surface." 

These  provisions  are  plain  and  explicit,  and  require,  not 
in  express  terms  it  is  true,  but  by  necessary  implication, 
that  the  location  should  be  on  the  lode  the  entire  extent  of  the 
1,600  feet.  With  a  location  off  the  lode,  compliance  with 
the  law  would  be  impossible  in  the  matter  of  width,  as  the 
basis  of  measurement  provided  by  the  law  would  have  no 
existence.  By  necessary  implication,  tlie  work  requisite  to 
fix  the  course  and  position  of  the  lode  was  also  contem- 
plated in  order  to  enable  the  locator  to  embrace  it  within 
the  lines  of  his  location.  These  requirements  interpret  the 
expression,  "on  a  vein  or  lode,"  as  used  in  section  8 
of  the  act.  They  afford  undoubted  evidence  that  this  was 
the  character  of  location  to  which  it  was  intended  that 
the  rights  conferred  by  the  section  should  attach. 

It  is  claimed,  however,  that  a  mislocation,  however  it  may 
affect  the  miner's  right  to  the  lode  located,  will  not  affect 
his  right  to  the  surface  ground,  either  in  whole  or  in  part ; 
that  under  the  act  of  1872  the  surface  ground  is  not  a  de- 
pendent grant. 

Under  the  act  of  1866,  "  surface  ground  was  allowed  for 
the  convenient  working  of  the  lode  or  vein,  and  for  no  other 
purpose." 
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Such  is  the  language  of  Justice  Field,  in  the  case  of  The 
Eureka  Mining  Co,  v.  The  Bichmond  Mining  Co.^  4  Saw. 
302.  Under  this  act  the  right  to  surface  ground  was  clearly 
dependent  upon  the  right  to  the  lode  located.  It  failing,  all 
incidents  thereto  attaching  would  also  necessarily  feil. 

Although  the  act  of  1872  enlarges  the  rights  of  the  loca- 
tor by  a  grant  of  "all  veins,  lodes  and  ledges,  the  top  or 
apex  of  which  lie  within  his  surface  lines,"  we  are  still  of 
the  opinion  that  his  right  to  the  surface  grouiid  continues 
dependent  upon  his  right  to  the  principal  lode  and  that  his 
right  to  other  lodes  within  his  surface  limits  is  equally  de- 
pendent. 

This  enlargement  of  the  rights  of  the  locator  was  doubt- 
less intended  to  stimulate  his  enterprise  by  increasing  his 
reward  ;  but  the  controlling  reason  was  to  prevent  the  con- 
troversies which  were  constantly  arising  respecting  veins 
and  lodes  connected  or  associated  with  the  lode  claimed. 
These  controversies  obstructed  the  full  and  proper  enjoy- 
ment of  the  principal  lode  granted,  and  the  design  was  to 
settle  and  prevent  them. 

In  this,  and  in  the  case  of  surface  ground,  it  was  intended 
to  grant  that  which  was  associated  with  the  principal  lode, 
by  proximity,  within  prescribed  limits.  When  this  asso- 
ciation ceases,  in  the  case  of  surface  ground,  the  reason  for 
granting  it  ceases. 

A  mineral  vein  or  lode  is  a  leading  term  in  both  acts. 
There  must  be  a  lode  discovered  and  appropriated  by  com- 
pliance with  the  requisites  of  location.  This  is  the  promi- 
nent and  pronounced  subject  of  the  grant.  This  was  what 
the  miner  had  discovered,  and  claimed  by  right  of  discov- 
ery. The  security  of  his  title  thereto  was  the  practical  ne- 
cessity with  which  the  act  dealt.  All  else,  we  think  inci- 
dent thereto :  under  the  act  of  1866,  the  right  to  the  surfiice 
ground ;  under  the  act  of  1872,  both  the  right  to  surftice 
ground,  and  to  other  veins,  lodes  iand  ledges. 

The  principal  lode  constitutes  the  measure  of  the  miner^s 
right  to  the  surftice  ground,  as  the  surface  ground  when  thus 
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determined,  in  tarn,  constitutes  the  measure  of  his  right  to 
other  veins,  lodes  and  ledges,  subject  to  the  express  limita- 
tions of  the  law. 

It  follows,  therefore,  that  if  the  lode  located  terminates 
at  nny  point  within  the  location,  or  departs  at  any  point 
from  the  side  lines,  that  the  location  beyond  such  point, 
and  to  that  extent,  is  defeasible  if  not  void. 

Whether  after  the  issuance  of  a  patent,  a  judicial  inves- 
tigation may  be  had,  which  might  ultimate  in  annulling  so 
much  of  a  mining  location  as  was  not  made  in  accordance 
with  the  provisions  of  law,  presents  a  different  question, 
which  we  do  not  decide. 

The  court  erred  in  rejecting  the  offer  of  evidence  to  show 
that  the  American  lode  did  not  cross  that  of  the  Bull  of 
the  Woods,  within  the  limits  of  the  ground  in  controveisy. 

Had  the  plaintiff  been  able  upon  the  trial  to  show  this 
fact,  it  is  clear  that  the  defendant  could  not  have  insisted 
upon  the  estoppel  which  he  claimed,  as  there  would  be  no 
subJHCt-matter  to  which  it  could  apply.  It  is  equally  clear 
that  while  the  plaintiffs  location  might  not  have  been  good 
as  against  a  prior  location  of  the  American  mine,  still  his 
right  to  recover  the  premises,  in  the  absence  of  any  valid 
location  by  the  defendant,  would  rest  upon  very  different 
considerations. 

Judgment  is  reversed  and  the  case  remanded  for  further 
proceedings  according  to  law.  Reversed. 

EuBinam  or  Estoppbl:  Oriffith  v.  WHoht,  6  Colo.  249;  BUreh  v.  Stepplet,  U  Ckdo.  407»  410t 

rata$  V.  Surd,  8  Oolo.  846.  „  ..  «  r^       /,  r  ^  »- *w  -  .«-*--.i.  t« 

KuROWJWXm  IxsT&acnoN  is  Pasty's  own  Favor:  Denver  C.  I.^W.Ox  ▼.  MUUamoh*  a 


lADB  HonMR  Wo^kv  V.  Ubanon  Mg.  Co.  4  Colo.  116;  Amutrong  V*  Lowtr,  d  OOla  Ml 


Ex  PARTE  FaRNIIAM. 

A  writ  of  habeas  corpus  will  not  issue  to  enable  this  court  to  review  a  judg- 
ment that  is  merely  irregular  or  erroneous.  Where  a  conviction  is  wholly 
void,  a  prisoner  may  be  released  on  habeas  corpus,  under  Sec.  1825,  Gen. 
I  jaws. 

Pktition   for  Jiaheas  corpus.    The  case  is  sufficiently 
state  1  ill  th(j  ()j)inioii. 
Vol.  Ill— 69 
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Mr.  C.  S.  Etster,  and  Mr.  Thomas  Maoon,  for  the  re- 
lator. 

Thatcher,  C.J.  The  judgment  of  the  court  was  pro- 
nounced in  due  form  of  law.  Tlie  warrant  of  commitment, 
we  must  presume,  in  the  silence  of  the  petition,  is  regular 
on  its  face.  The  error  upon  which  the  relator  relies  con- 
cerns the  action  of  the  court,  in  receiving  the  verdict.  If, 
as  alleged  in  the  petition,  the  verdict  was  received,  and  the 
jury  discharged  during  the  enforced  absence  of  the  relator, 
in  jail,  we  entertain  no  doubt  that  the  court  erred  in  there- 
after pronouTTcing  judgment  upon  the  verdict,  and  that  by 
writ  of  error,  if  the  error  complained  of  is  apparent  of 
record,  the  judgment  would  be  reversed.  Such  was  the  de- 
cision of  the  Territorial  supreme  court,  in  Oreen  v.  The 
People^  3  Col.,  at  the  February  term,  1876.  The  action  of 
the  court  below  in  the  premises  was  a  radical  departure 
from  the  well-established  mode  of  procedure,  when  the  de- 
fendant is  on  trial  for  a  felony.  It  is  an  error  of  which  the 
relator  may  avail  liimaelf  in  the  manner  prescribed  by  law. 
There  was,  however,  no  jurisdictional  defect  in  tlie  court. 
Under  the  constitution  and  the  laws,  the  court  is  clothed 
with  complete  authority  to  pronounce  the  very  sentence 
from  the  effect  of  which  the  relator  now  seeks  to  be  re- 
lieved. 

A  writ  of  habeas  corpus  will  not  issue  to  enable  this 
court  to  review  a  judgment  that  is  merely  irregular  or  er- 
roneous. In  the  case  before  us  the  sole  ground  of  com- 
plaint is  in  no  sense  jurisdictional.  The  subject  of  com- 
plaint is  an  irregularity  only.  Hurd  on  Habeas  Corpus,  p. 
328,  illustrating  the  distinction  between  the  sentence  of  a 
court  void  for  illegality^  in  which  case  a  writ  of  habeas  cor- 
pus  will  lie,  and  the  sentence  or  judgment  of  a  court,  erro- 
neous by  Yi^di^on  of  ^i\y  irregular  proceeding  preliminary  to 
the  judgment,  in  which  case  the  writ  will  not  lie,  says :  '*  It 
would  be  irregular  to  sentence  a  man  to  imprisonment  in 
his  absence  where  the  absence  was  occasioned  by  the  order 
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of  the  court  pronouncing  the  sentence.  It  would  be  illegal 
to  sentence  him  to  imprisonment  for  a  crime  which  was 
punishable  by  a  pecuniary  fine  only." 

We  are  not  permitted  to  review  and,  in  effect,  nullify  in 
this  collateral  proceeding  an  erroneous  judgment  of  a  court,  . 
having  authority  to  pronounce  the  same,  and  thus  to  as- 
sign to  the  writ  oi  habeas  corpus  the  office  of  a  writ  of 
error,  whose  distinctive  functions  are  quite  well  defined. 
In  re  Gaylord  Blair ^  4  Wis.  623  ;  Petition  of  Cranda% 
34  id.  179  ;  Ex  parte  Kellogg^  6  Vt.  511 ;  People  v.  Cassels^ 
5  Hill,  167 ;  Commonwealth  ex  ret,  v.  Keeper  of  Jail^  etc.^ 
26  Penn.  279  ;  Passmore   Williamson^ s  Case^  2  Casey,  9. 

But  counsel  for  the  relator  contend  that  as  sec.  1325,  Gen- 
eral Laws,  provides,  inter  alia,  that  where  the  relator  is  in 
custody  by  virtue  of  process  from  any  court  legally  consti- 
tuted, he  may  be  discharged  "  where  there  is  no  general  law, 
nor  any  judgment,  order  or  decree  of  a  court  to  authorize 
the  process,  if  in  a  civil  suit,  nor  any  conviction  if  in  a 
criminal  proceeding,^^  that  it  is  incumbent  on  us  to  issue 
the  writ  on  the  ground  that  there  has  been  no  conviction. 
The  distinction  to  which  we  have  before  adverted  between 
a  conviction  that  is  absolutely  void  and  a  conviction  tliat 
may  be  reversed  for  errors  committed  at  the  trial,  must  be 
kept  in  mind.  It  is  only  where  there  has  been  no  convj<'.- 
tion,  or,  what  is  the  same  thing,  a  conviction  that  is  wliolly 
void,  and  not  where  tliere  has  been  an  erroneous  conviction 
before  a  competent  trihjinal,  that  the  prisoner  may  be  iv- 
leased  on  habeas  corpus  under  the  section  just  quoted. 
The  court  below  did  not  encroach  upon  a  jurisdiction  that 
did  not  belong  to  it.  In  failing  to  administer  justice  in  con- 
formity with  salutary  prescribed  methods,  it  committed 
en-or,  but  the  judgment  of  the  court  is  and  will  continue  to 
be  in  full  force  and  efiect,  until  reversed  by  a  court  of  re- 
view.   The  writ  must  be  denied.  Writ  denied. 

Wbxt  or  Habbas  Corpus  mtill  mot  Issur  to  enable  the  court  to  review  a  Indgmetit  that 
li'merely  irre^rular  or  erroneous  (JiincMurg  v.  Peonie,  6  Colo.  148):  bat  it  will  lie  to  diaobaige 
BprlBoner  where  the  conviction  Is  wholly  void:  Jtlnchbvro  v.  Boople,  6  Oolo.  148;  Smith  v. 
JSmm,  91  Ind.  429,  cltloy  the  principal  case. 

Jir  oomrsMPv  Pbocxbdimqs,  omn  OouaT  wiu.  wot  Rxvnw  ywinnwHngii of  aoooft of  co* 
OfdmatepowenaDdjoitodlctloD:  Cbc^fMsrv.BKipMtUColaaTl 
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WiDNER  V.   WaL8H. 

1,  To  enable  a  party  to  recover  in  an  action  npon  a  due  bill  payable  in  specific 

property,  no  time  being  mentioned,  a  demand  is  necessary.  Otherwise 
when  time  and  place  are  specified. 

2.  A  contract  for  the  delivery  of  property  being  entire,  the  promisee  is  not 

bound  to  receive  a  part,  though  the  parties  may,  by  consent,  sever  the 
contract. 
8,  In  an  action  upon  two  due  bills  payable  in  specific  property,  one  requiring 
demand,  the  other  not,  and  the  parties  having  severed  the  contract  by 
delivering  and  receiving  part  of  the  property  from  time  to  time,  held^ 
that  the  plaintiff,  to  maintain  his  action,  must  show  a  demand  and  refusal 
as  to  the  first  due  bill,  and  as  to  the  residue  remaining  undelivered  on 
the  second. 

4.  A  personal  demand  elsewhere  than  at  the  place  designated  in  a  due  bill  for 

the  delivery  of  personal  property  is  good,  unless  met  by  an  offer  to  pay 
at  the  designated  place. 

5.  A  right  of  action,  which  has  accrued  by  reason  of  a  refusal  upon  demand 

to  deliver  specific  articles  of  property  according  to  contract,  is  waived  by 
a  subsequent  demand,  if  the  party  upon  "whom  the  demand  is  made  indi- 
cates a  readiness  to  deliver  according  to  contract. 

Error  to  Probate  Court  of  Bovlder  County, 

This  was  an  action  commenced  before  a  justice  of  the 
peace  by  Walsh,  the  defendant  in  error,  against  Widner,  the 
plaintiff  in  error,  upon  two  due  bills  payable  in  property. 
Judgment  having  been  rendered  against  Widner,  he  ap- 
pealed to  the  probate  court,  when  ^  trial  was  had  before  a 
jury.  A  verdict  was  rendered  in  favor  of  Walsli,  upon 
which  judgment  was  entered  for  $150.99  damages  and 
$413.40  costs.  To  reverse  this  judgment  Widner  prosecutes 
this  writ  of  error. 

Mr.  Alpiieus  Wright,  for  plaintiff  in  error. 

Messrs.  Beuklky  &  Blakk,  for  defendant  in  error. 

Elbert,  J.  This  was  an  action  brought  by  Walsh  against 
Widner  on  two  due  bills  payable  in  property  as  follows : 
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"  Boulder,  August  Slstj  1874. 
Due  E.  M.  Walsh  fourteen  thousand  brick  at  my  kiln 
north  of  Boulder.  Amos  Widneb." 

The  other  due  bill  diflTered  from  the  preceding  only  in 
that  it  was  ''  due  thirty  days  after  date." 

Upon  the  first  mentioned  due  bill  demand  was  necessary 
to  entitle  the  plaintiff  to  recover.  Lobdell  v.  Hopkins^  5 
Cow.  516;  Vance  v.  Bloomer^  20  Wend.  196;  Stewart  v. 
Smith,  28  111.  397 ;  Bilderbunk  v.  Burlingame,  27  id.  397. 

Upon  the  second,  time  of  payment  and  place  of  delivery 
being  both  specified,  no  demand  was  necessary.  It  was  for 
the  maker  to  move.  Yance  v.  Bloomer ,  20  Wend.  196 ;  2 
Pars,  on  Cont.  651,  note  (77^)  and  cases  there  cited. 

Upon  such  a  contract,  the  maker  is  bound  to  deliver  the 
whole,  for  the  contract  is  entire,  and  the  promisee  is  not 
bound  to  receive  a  part.  The  parties  may,  however,  by 
consent,  sever  the  contract,  delivering  and  receiving  a  part, 
from  time  to  time,  when  it  becomes  a  contract  for  the  resi- 
due. No  question  arises  as  to  the  defendant's  readiness 
and  ability  to  comply  with  this  contraci  at  the  time  it  be- 
came due.  Brick  appear  to  have  been  delivered  upon  this 
due  bill  to  the  plaintiff,  from  time  to  time,  as  suited  his 
convenience.  These  acts  of  the  parties,  the  one  in  receiving 
and  the  other  in  delivering,  from  time  to  time,  a  part  of  the 
brick  due,  had  the  effect  to  sever  the  entirety  of  the  con- 
tract, and  to  make  any  remaining,  undelivered  portion  due 
on  demand.,  Yance  v.  Bloomer^  20  Wend.  196 ;  Roberts  v. 
BeaUy,  2  Penn.  69. 

It  was,  therefore,  necessary  for  the  maintenance  of  bis 
action  that  the  plaintiff  should  show  a  demand  and  refusal 
as  to  the  first  due  bill,  and  as  to  the  residue  remaining  un- 
delivered on.  the  second.  A  personal  demand  elsewhere 
than  at  the  kiln  was  good,  unless  met  by  an  offer  to  pay  at 
the  kiln.  Rice  v.  Churchill^  2  Denio,  145;  Higgins  v.  Em- 
mons^  5  Conn.  76. 

There  was  much  conflicting  evidence  respecting  a  number 
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of  demands  made  at  diiferent  times  and  places  by  the 
plaintiify  and  refusals  by  defendant.  The  last  demand  ap- 
pears to  liave  been  made  in  front  of  the  "  Colorado  Hoase." 
Respecting  this  demand  the  plaintiff  testifies  that  the  de- 
fendant "  muttered  something  that  he  did  not  hear."  But- 
tles testifies  that  the  defendant  said  sometliing,  but  he  could 
not  understand  what  it  was.  The  defendant  testifies  that 
in  response  to  this  demand,  he  told  the  plaintiff  he  could 
have  the  brick,  if  he  sent  out  for  them.  Kirshberg  testifies 
that  the  defendant  responded  "you  shall  have  them."  Harris 
testifies  that  the  defendant  responded  "  all  right." 

If  at  any  time  the  defendant  refused,  on  demand,  to  de- 
liver the  brick  according  to  contract,  an  action  accrued  to 
the  plaintiff',  but  if  the  plaintiff  subsequently  made  another 
demand  for  the  brick,  and  the  defendant,  in  response,  in- 
dicated his  willingness  and  readiness  to  deliver  according 
to  contract,  then  the  plaintiff  waived  his  right  of  action  on 
all  former  demands  and  refusals,  and  was  bound  to  receive 
the  brick.  Block  v.  Buck,  18  N.  Y.  B37 ;  Gould  v.  Banks, 
8  Wend.  562. 

The  defendant  asked  an  instruction  substantiallj'  to  this 
effect,  and  the  court  erred  in  refusing  it. 

The  second,  third,  fourth  and  fifth  instructions  given  by 
the  court  on  behalf  of  the  plaintiff,  in  this  view,  were  also 
erroneous.  Each  went  to  a  distinct  demand,  and  instructed 
the  jury  that  if  there  was  a  refusal,  the  plaintiff  was  enti- 
tled to  recover,  ignoring  the  law  in  case  the  jury  found  a 
subsequent  and  last  demand  by  the  plaintiff,  and  a  readi- 
ness upon  the  part  of  the  defendant  to  deliver  the  brick 
according  to  contract. 

The  judgment  is  reversed  and  the  case  remanded  for  fur- 
ther proceedings  according  to  law. 

Meversed. 
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Morgan  et  al.  v.  Dod. 

1.  Wliere  one  delivers  chattels  to  another  as  indemnity  for  suretyship,  the 

law  regards  such  delivery  as  a  pledge  merely.  Nor  does  it  alter  the  case 
in  a  coart  of  equity  that  the  property  is  transferred  by  an  absolute  bill 
of  sale,  nor  even  if  the  contract  stipulates  that  the  pledge  shall  be  irre- 
deemable. 

2.  A  pledgee,  who  was  surety  on  a  promissory  note/ transferred  the  property 

to  the  payee  for  the  purpose  of  discharging  the  debt :  Held,  that  the 
transfer  did  not  change  the  status  of  the  property,  and  that  the  pledgor 
had  the  right  to  redeem  even  after  maturity . 

3.  A  pledgee  can  sell  only,  and  for  the  purpose  of  applying  the  proceeds  to 

the  extinguishment  of  the  debt.  Huch  sale  must  be  at  public  auction 
after  due  notice  to  the  pledgor  or  owner. 

4.  Where  a  party  acts  upon  the  misapprehension  that  he  has  no  title  to  prop- 

erty, a  court  of  equity  will  relieve  him  from  the  legal  eflfect  of  instru- 
ments which  surrender  such  unsuspected  title. 

Error  to  Probate  Court  of  Arapahoe  County. 

Suit  in  equity.  The  defendant  in  error,  Dod,  borrowed 
from  Morgan,  one  of  the  plaintiffs  in  error,  two  hundred 
and  fifty  dollars,  giving  his  note  therefor,  payable  in  thirty 
days,  Babcock,  the  other  plaintiff  in  error,  signing  tlie 
not«  as  surety.  To  indemnify  Babcock,  Dod  gave  him  the 
possession  of  a  mare  and  harness,  with  a  bill  of  sale  of  the 
property.  There  was  also  delivered  to  Babcock  by  one 
Millspaugh,  who  also  signed  the  note  as  surety,  a  mare  and 
colt,  with  a  bill  of  sale  and  two  promissory  notes  payable 
to  Millspaugh,  for  one  hundred  and  one  hundred  and  fifty 
dollars  respectively,  and  which  notes  were  duly  assigned 
to  Babcock.  This  property  of  both  Dod  and  Millspaugh 
was  ail  conveyed  and  delivered  to  Babcock  to  induce  him 
to  sign  the  note  and  to  indemnify  him  against  loss  there- 
for, since  Morgan  had  refused  to  loan  the  money  on  this 
property  itself  as  security,  but  had  accepted  Babcock's 
name.  The  not«  fell  due  on  Tliursday  of  the  week,  but  the 
three  days'  grace  allowed  made  it  payable  upon  Saturday, 
since  the  third  day  of  grace  fell  on  Sunday,  Morgan  in- 
sisted upon  payment  of  the  note  by  three  o'clock  p.  m.  on 
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Saturday,  and  the  note  not  being  paid  at  that  time,  he  de- 
manded payment  of  Babcock,  who,  claiming  that  the  prop- 
erty was  then  forfeited  to  himself,  delivered  it  all  over  to 
Morgan,  who  accepted  it  in  satisfaction  of  the  debt  and 
delivered  up  the  note  to  Babcock.  This  occurred  about 
four  o'clock.  After  Babcock  had  turned  the  property  over 
to  Morgan,  Millspaugh  complained  to  Dod  of  his  own  loss 
and  the  two  went  to  see  Babcock  to  learn  if  there  was  any 
way  to  get  back  Millspaugh' s  property.  This  talk  was 
renewed  on  Sunday,  when  T)od  requested  Babcock  to  see 
Morgan  and  make  terms  for  getting  back  Millspaugh' s 
property,  stating  that  he  would  lose  or  give  his  own  mare 
and  harness  to  save  that  of  his  friend  Millspaugh.  Bab- 
cock accordingly  saw  Morgan,  who,  on  the  next  day,  Mon- 
day, agreed  to  give  up  Millspaugh' s  mare  and  colt  and  the 
two  notes  upon  payment  of  the  two  hundred  and  fifty 
dollars.  Babcock  agreed  to  this  which  was  afterward  as- 
sented to  by  Dod,  and  the  money  was  paid  to  Morgan. 
About  a  week  afterward  Dod  demanded  his  mare  and 
harness  of  Morgan  and  upon  refusal  to  deliver  brought  an 
action  at  law,  and  failing  in  this,  filed  his  bill  against  both 
Morgan  and  Babcock,  charging  collusion  to  defraud  the 
complainant,  etc.  Pending  the  suit,  the  mare,  while  still 
in  the  possession  of  Morgan,  became  injured  and  died.  At 
the  final  hearing  upon  the  facts,  the  court  rendered  a  de- 
cree against  Morgan  for  two  hundred  and  fifty  dollars,  as 
the  proved  value  of  the  mare  and  harness,  and  awarded 
costs  against  Morgan  and  Babcock  jointly. 

Messrs.  Benedict  &  Phelps,  for  plaintiff  in  error. 

Messrs.  Symes  &  Decker,  for  defendant  in  error. 

Stone,  J.  Upon  the  facts  in  this  case,  and  under  the 
general  assignment  of  error,  that  the  complainant  was  not 
entitled  to  any  relief  whatever,  the  first  question  presented 
is,  what  was  the  nature  of  the  conveyance  of  the  goods  of 
the  defendant  in  error  to  the  plaintiff  Babcock  ?    The  con- 


Digitized  by 


Google 


1877.]  Morgan  et  al.  v.  Dod.  653 

veyance  was  by  a  bill  of  sale,  absolute  in  terms,  and 
accompanied  by  actual  delivery  of  the  property.  The 
admitted  purpose  of  the  conveyance  was  to  indemnify  Bab- 
cock,  as  security  upon  defendant's  note  to  Morgan.  This 
purpose  determined  the  character  of  the  transaction  as  a 
pledging;  where  one  delivers  a  chattel  to  another  as  security 
for  a  debt  or  as  indemnity  for  suretyship  therein,  the  law 
regards  such  delivery  of  the  property  as  a  pledge  merely. 
Story  on  Bailments,  §§  286-300.  Nor  does  it  alter  the  case 
in  a  court  of  equity  that  the  property  or  chose  in  action  is 
transferred  to  the  creditor  or  surety  by  an  unconditional 
bill  of  sale  or  assignment,  nor  even  if  the  contract  had 
stipulated  that  the  pledge  should  be  irredeemable.  Id., 
§  345.  As  limited  to  cases  in  equity,  this  doctrine  is  well 
settled.    If'ewion  et  al.  v.  Fay^  10  Allen,  610. 

The  defendant  then  had  a  right  to  redeem  the  property 
pledged  upon  payment  of  the  debt,  either  upon  maturity 
of  the  note  or  even  after  default.  Story  on  Bailments,  §§ 
318,  346,  346  and  348. 

And  he  had  the  whole  of  the  day  upon  which  the  note 
fell  due  in  which  to  pay.  Before  default  on  that  day,  Bab- 
cock  transferred  the  property  to  Morgan  in  discharge  of 
the  debt.  This  he  had  no  right  to  do  ;  he  could  only  trans- 
fer his  interest  as  pledgee.  The  transfer  did  not  change 
the  status  of  the  property.  Morgan,  as  the  common  credi- 
tor of  both  Dod  and  Babcock,  could  only  take  and  hold  it 
as  second  pledgee  until  the  debt  was  paid.  Story  on  Bail- 
ments, §§  324,  327  and  350. 

Neither  Babcock  nor  Morgan  had  the  right  to  sell  the 
pledge  except  for  the  purpose  of  applying  the  proceeds  of 
the  sale  in  discharge  of  the  debt ;  and  the  sale  must  have 
been  at  public  auction  and  upon  due  notice  to  the  pledgor 
or  owner.  Nor  could  the  pledgee  become  a  purchaser  even 
at  such  public  sale.  Middlesex  Bank  v.  Minot^  4  Mete. 
826 ;  Story  on  Bailments,  §  310. 

Morgan  could  hold  the  property  merely  as  collateral, 
and  upon  payment  of  the  note,  which  was  done  two  days 
Vol.  Ill  — 70 
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after  maturity,  Dod  was  entitled  to  a  return  of  his  prop- 
erty. But  here  it  is  contended  by  counsel  for  plaintiffs 
that  the  agreement  of  Dod  to  pay  the  amount  of  the  note 
after  default  and  to  give  his  horse  and  harness,  part  of  the 
pledged  property,  in  consideration  that  Morgan  would  re- 
store the  other  part  to  Millspaugh,  the  real  owner,  the 
consummation  being  without  fraud,  and  the  subsequent  rati- 
fication of  that  agreement  constituted  a  new  and  independ- 
ent contract  which  was  valid  and  binding  upon  him. 

We  have  examined  this  proposition  with  considei-able 
care,  and  are  convinced  of  its  unsoundness  in  that  this  new 
contract,  viewing  it  as  such,  lacks  the  essential  element  of 
adequate  consideration.  It  is  proper  to  observe  here  that 
it  is  an  admitted  fact  in  the  evidence,  that  all  the  parties  to 
the  original  transaction,  Morgan,  Babcock,  Millspaugh 
and  Dod,  really  believed  that  the  pledged  property  upon 
default  in  payment  of  the  note  at  maturity,  l^ecame  forfeited 
to  Babcock,  with  the  right  to  treat  it  as  his  own  absolutely, 
and  that  by  the  transfer  to  Morgan  the  latter  became  in 
like  manner  the  absolute  owner.  This  belief  was  founded 
upon  the  conclusions  of  the  parties  as  to  the  effect  of  the 
unconditional  character  of  the  bill  of  sale,  and  while  it 
gives  a  color  of  plausibility  to  the  position  assumed  by 
counsel  for  plaintiffs,  that  it  is  a  sufficient  consideration  to 
support  a  contract  for  the  compromise  of  a  doubtful  claim, 
or  to  end  or  avoid  litigation,  yet  it  must  be  borne  in  mind 
that  here  was  neither  compromise  of  any  claim,  doubtful 
or  otherwise,  nor  was  there  litigation  pending,  or  impend- 
ing, which  actuated  Dod  in  the  payment  of  the  two  hun- 
dred and  fifty  dollars.  The  avowed  purpose  was  to  get 
back  a  part  of  the  pledge,  upon  payment  of  the.  original 
debt.  The  sole  consideration  was  that  Morgan  should  do 
the  very  thing  which  in  law  he  was  bound  to  do. 

This  brings  us  to  the  question  whether  a  mistake  of  the 
law  will  avail  to  discharge  an  obligation  assumed  there- 
under. 

The  maxim  ignoraniia  legis  neminem  esHTtl^ai^  when  ap- 
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plied  to  civil  contracts,  has  undergone  much  discussion, 
and  many  exceptions  have  been  made  by  the  courts.  And 
while  no  rule  of  exception  of  general  applicability  has 
been  formulated,  there  is,  nevertheless,  ample  authority, 
based  upon  sound  reasons,  to  support  sucli  exceptions  in 
given  cases.  This  whole  subject  is  fully  discussed  by  Mr. 
Story  in  his  work  upon  Equity  Jurisprudence,  and  in  section 
121  he  says:  ''It  has  been  laid  down  as  unquestionable 
doctrine,  that  if  a  party,  acting  in  ignorance  of  a  plain  and 
settled  principle  of  law,  is  induced  to  give  up  a  portion  of 
his  indisputable  property  to  another,  a  court  of  equity  will 
relieve  him  from  the  effect  of  his  mistake."  And  in  the  next 
section  he  adds :  "  Indeed,  where  a  party  acts  upon  the 
misapprehension  that  he.  has  no  title  at  all  in  the  propertj^ 
it  seems  to  involve,  in  some  measure,  a  mistake  of  fact 
that  is,  of  the  fact  of  ownership,  arising  from  a  mistake  of 
law.  A  party  can  hardly  be  said  to  intend  to  part  with  a 
right  or  title  of  whose  existence  he  is  wholly  ignorant ;  and 
if  he  does  not  so  intend,  a  court  of  equity  will,  in  ordinary 
cases,  relieve  him  from  the  legal  effect  of  instruments  which 
surrender  such  unsuspected  right  or  title."  In  section  138  c, 
the  same  learned  author  says:  * 'And  where  the  result  of 
denying  relief  will  be  to  give  the  other  party  an  uncon- 
scionable advantage,  and  the  fact  of  such  misapprehension 
is  admitted  or  proved  to  the  entire  satisfaction  of  the  court, 
it  would  be  strange  if  it  were  not  a  sufficient  ground  for 
equitable  interference.  The  denial  of  relief  in  such  cases 
would  seem  to  be  at  variance  with  the  long-established 
doctrines  of  courts  of  equity,  and  a  reproach  to  the  law 
itself." 

The  same  doctrine  is  recognized  in  Bispham's  Principles 
of  Equity,  §  187,  and  in  Kerr  on  Fraud  and  Mistake  (Bump's 
ed.),  page  398.  Nor  is  the  application  of  this  doctrine 
confined  altogether  to  equity,  it  being  distinctly  recognized 
under  the  head  of  inadequacy  of  consideration  by  the 
general  law  writers.  1  Parsons  on  Contracts,  437  ;  Chitty 
on  Contracts,  46  ;  Addison  on  Contracts,  §  315. 
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The  relinqaishment  by  Dod  of  his  property  to  Morgan  was 
clearly  without  consideration.  And  other  elements  of  the 
bargain  render  it  unconscionable.  Dod,  when  he  made  the 
note  for  two  hundred  and  fifty  dollars,  received  but  two 
hundred  and  twenty -five,  Morgan  retaining  twenty-five  dol- 
lars as  interest  for  thirty  days,  which  was  at  the  rate  of 
about  eleven  per  cent  per  month.  Upon  payment  of  the 
full  amount  of  the  note,  the  rights  of  no  third  party  had 
intervened  to  prevent  the  parties  being  placed  in  statu  quo 
by  the  decree,  yet  while  Morgan  had  received  all  he  was 
entitled  to  by  the  original  contract,  he  still  held  of  the 
pledged  property  a  portion  equal  in  value  to  the  amount 
of  the  debt. 

We  are  satisfied  that  the  facts  warranted  the  decree,  and 
since  Babcock  was  not  without  fault  in  transferring  the 
property  to  Morgan  at  the  time  he  did,  we  think  the  equity 
discretion  of  the  court  in  decreeing  costs  against  him  jointly 
with  Morgan  was  not  erroneously  exercised. 

The  questions  raised  upon  the  pleadings  we  do  not  con- 
sider of  suflicient  importance  to  call  for  any  decision  other 
than  that  we  think  the  bill,  though  inartificially  drawn, 
sets  forth  facts  sufficiently  to  entitle  the  complainant  to  the 
relief  prayed  for,  and  hence  the  demurrer  was  properly 
overruled.  As  we  can  perceive  no  error  in  the  record,  the 
decree  of  the  court  below  must  be  aflSrmed.  Affirmed. 

TteAirerKB  AB901.UTIC  ON  Face  vay  bb  shown  b?  Pabol  to  be  a  sm 

y,  BockweU,  14  Colo.  135. 


Hardesty  et  al.  v.  Price. 

Where  personal  property  was  levied  upon  by  a  county  collector  of  revenue, 
because  of  delinquent  taxes  thereon,  and  the  owners  resumed  poseession, 
giving  a  forthcoming  bond  conditioned  to  abide  the  decision  of  the  board 
of  county  commissioners  as  to  the  legality  of  the  assessment :  Held,  in  an 
action  of  covenant  on  the  bond,  that  the  same  was  void. 

Appeal  from  District  Court  of  Bent  Qouniy. 

The  appellee  recovered  a  verdict  in  the  court  below  for 
$649.72.     Motions  for  a  new  trial  and  in  arrest  were  inter- 
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posed  and  overruled,  and  judgment  rendered  upon  the  ver- 
dict   The  essential  facts  are  stated  in  the  opinion. 

Mr.  M.  B.  Gerry,  Mr.  C.  S.  Thomas,  and  Mr.  A,  P.  Here- 
ford, for  appellants. 

Mr.  John  P.  Bostwick,  and  Mr.  Chas.  E.  Gast,  for  ap- 
pellee. 

Elbert,  J.  This  was  an  action  of  covenant  brought  by 
the  appellee  upon  the  following  bond,  which  presents  the 
facts  necessary  for  our  decision. 

''Know  all  men  by  these  presents  that  Richard  J.  Har- 
desty as  principal,  and  Daniel  R.  Smith  and  Jacob  Gross 
as  sureties,  are  held  and  firmly  bound  unto  M.  B.  Price, 
treasurer  of  Bent  county,  Colorado,  in  the  penal  sum  of 
fifteen  hundred  dollars,  lawful  money  of  the  United  States, 
for  the  payment  of  which  sum  we  do  hereby  jointly  and 
severally  bind  ourselves,  our  heirs,  executors  and  adminis- 
trators firmly  by  these  presents.  Witness  our  hands  and 
seals,  this,  the  seventeenth  day  of  June,  A.  D.  1875. 

The  conditions  of  the  above  obligation  are  such  that 
whereas  a  certain  assessment  is  delinquent  in  said  Bent 
county,  the  same  being  assessed  on  the  goods,  chattels  and 
property  of  Hardesty  brothers,  as  appears  by  the  tax  list 
of  A.  D.  1872 : 

The  amount  due  as  tax  of  A.  D.  1872 $458  92 

Penalty  as  provided  by  law 279  26 

Costs  of  collection 2()()  00 

for  which  several  above-named  sums,  the  said  M.  B.  Price, 
as  treasurer  aforesaid,  did  seize  and  levy  upon,  on  the  8th 
day  of  June,  A.  D.  1875,  in  the  county  of  Bent  aforesaid, 
the  goods,  chattels  and  property  of  said  Hardesty  brothers, 
the  following  stock,  viz.:  two  yearlings,  one  two-year-old 
and  thirty  three  and  four  year  old  steers  with  these  brands 
C^  on  the  left  side,  of  the  value  of  six  hundred  dollars,  and 
whereas  the  said  Richard  J.  Hardesty  is  desirous  of  re- 
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taining  the  said  property  iu  his  possession  until  the  meet- 
ing of  the  board  of  county  commissioners  of  Bent  county 
aforesaid,  on  the  1st  Monday  of  July,  A.  D.  1875,  at  Las 
Animas,  the  county  seat  of  said  county  of  Bent,  at  which 
time  said  board,  after  hearing  all  the  evidence  in  the  cause, 
will  deterraint*  whether  there  has  been  an  unlawful  assess- 
ment against  the  said  firm  of  Hardesty  Brothers. 

Now,  therefore,  if  the  said  Richard  J.  Hardesty  shall 
have,  or  cause  to  have  said  property  to  be  forthcoming  and 
delivered  to  said  M.  B.  Price,  treasurer  aforesaid,  on  the 
8th  day  of  July,  1875,  at  the  county  seat  aforesaid,  or  the 
above  bounden  Richard  J.  Hardesty,  his  heirs,  executors 
and  administrators,  shall  well  and  truly  submit  to  the  de- 
cision of  said  board,  faithfully  abiding  by  the  judgment 
had  iu  the  determination  of  the  case,  doing  without  hin- 
drance the  award  of  said  board  in  all  things,  in  good  faith, 
then  this  obligation  to  be  void ;  otherwise  to  remain  in  full 
force  and  effect 

Richard  J.  Hardesty,  [l.  s.] 
Daniel  R.  Smith,  [l.  s.] 
Jacob  Gross,  [l.  s.] 

Signed,  sealed  and  delivered  in  presence  of 

D.  P.  Wilson.*' 

The  recitals  of  the  bond  sufficiently  show  the  circum- 
stances under  which,  and  the  purpose  for  which,  the  bond 
was  executed  and  delivered. 

The  question  is  presented,  is  this  a  valid  bond  1  There 
is  no  claim  that  it  is  a  statutory  bond.  It  is  admitted  that 
the  county  commissioners  had  no  power  to  arbitrate  the 
matter  submitted  to  them,  and  that  this,  the  second  con- 
dition of  the  bond,  is  void.  It  is  insisted,  however,  that  it 
is  good  at  common  law,  as  a  voluntary  obligation  for  the 
delivery  of  the  cattle. 

As  a  general  rule,  any  obligation  entered  into  voluntarily, 
and  for  a  good  consideration,  is  valid  at  common  law  unless 
it  contravenes  the  policy  of  the  law,  or  is  repugnant  to 
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some  provision  of  the  statute.  PritcheU  v.  Tfce  People^  1 
Gill,  530 ;  United  States  v.  Linn^  15  Pet.  290 ;  Morse  v. 
Hudson^  5  Mass.  315  ;  Thomas  v.  White^  12  id.  368  ;  Thomp- 
son V.  Buchanan^  2  J.  J.  Marsh.  416. 

The  release  of  the  cattle  from  the  distraint  was  a  suffi- 
cient consideration  moving  to  the  appellants,  and  having 
received  the  benefits  of  the  contract,  they  cannot  be*  heard 
to  question  the  authority  of  the  county  collector  t)  make  it, 
unless  there  is  involved  in  the  transaction  such  an  injury 
to  public  interests  as  will  render  it  void. 

By  sec.  12,  art.  6,  chapter  21,  R.  S.  184,  the  county  treas- 
urer is  made  ex-officio  collector  of  taxes.  Turning  to  the 
act  of  Feb.  11th,  A.  D.  1870,  concerning  revenue,  Session 
Laws,  103,  we  find  his  powers  and  duties  prescribed  re- 
specting the  collection  of  delinquent  taxes  :  Sec.  54  pro- 
vides that  if  any  person  shall  neglect,  or  faiUto  pay  his  tax, 
until  after  the  30th  day  of  December  following  the  levy  of 
tlie  same,  the  treasurer  nuiy  make  the  same  by  distress  and 
si|.le  of  his  personal  property.  Sec.  55  provides  that  in 
case  of  distraint  the  treasurer  shall  give  notice  of  the  time 
of  tlie  sale,  within  live  days  after  the  day  of  the  taking,  and 
that  the  time  of  the  sale  shall  not  be  more  tlian  ten  days 
from  the  day  of  the  taking,  and  otherwise  fully  prescribes 
his  duties  in  such  a  case. 

In  the  case  of  personal  property  omitted  from  the  tax 
list,  sec.  122  provides  that  the  treasurer  may  assess. 

Sec.  124,  that  the  person  so  assessed  by  the  treasurer  may 
appeal  to  the  county  commissioners,  if  he  considers  the  as- 
sessment erroneous,  and  expressly  provides  that  "no  such 
appeal  shall  operate  to  release  property  seized  for  taxes,'' 
unless  the  commissioners  shall  decide  that  no  taxes  were 
due  from  the  person  so  assessed. 

Where  the  property  appears  upon  the  tax  list,  as  as- 
sessed by  the  assessor,  no  contingency  of  appeal  or  release 
was  contemplated,  as  there  the  statute  provides  for  the  cor- 
rection of  erroneous  assessments,  prior  to  the  delivery  of 
tlie  tax  lists  to  the  treasurer.    Nowhere  is  there  to  be  found 
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any  power,  or  authority,  on  the  part  of  the  treasurer  to  re- 
lease property  seized  for  delinquent  taxes.  Having  made 
the  distraint,  it  was  the  duty  of  the  treasurer  to  proceed  to 
make  the  taxes  by  sale,  under  the  provisions  of  the  act. 

As  it  appeared  on  his  lists,  it  was  not  for  him  to  inquire 
into  the  legality  of  the  tax,  or  entertain  any  question  re- 
specting  it.  Sec.  49  of  the  act  made  the  "  list  and  warrant," 
his  authority  and  justification  against  any  illegality  in  the 
proceedings  prior  to  receiving  the  list,"  and  section  118 
made  his  willful  neglect,  or  refusal  to  perform  any  of  the 
duties  imposed  by  the  act,  a  misdemeanor,  punishable  by 
fine  and  imprisonment. 

Voluntary  bonds  in  furtherance  of  a  statute  may  be  sus- 
tained as  good  at  common  law.  United  Slates  v.  Linn^  15 
Peters,  290.  But  this  transaction  instead  of  being  in  fur- 
therance of  the  statute  cannot  be  regarded  otherwise  than 
in  contravention  of  its  object  and  purposes,  admitting  that 
its  object  was  the  ultimate  collection  of  the  tax,  its  effect  is 
to  postpone  and  delay,  and  perhaps  defeat,  to  this  extent, 
the  revenue  of  both  county  and  State. 

Nearly  three  years  have  elapsed  since  the  distraint  was 
made ;  the  county  is  involved  in  expensive  litigation  ;  the 
tax  remains  uncollected,  and,  for  aught  we  know,  should 
the  judgment  be  affirmed,  uncollectible. 

If  permissible  in  this  case  to  this  collector,  it  is  permiss- 
ible in  all  like  cases  to  all  collectors. 

In  practice,  the  tendency  would  be  to  involve  the  revenue 
in  doubtful  and  expensive  litigation,  and  open  the  door  to 
the  grossest  frauds. 

The  consideration  of  the  defendant's  undertaking  was 
the  plaintiff's  neglect  and  omission  to  perform  his  statu- 
tory duty. 

The  release  of  the  property  seized,  and  its  delivery  to  the 
t^x  payer,  was  in  contravention  and  defeat  of  the  object 
and  purposes  of  the  revenue  act  and  fraught  with  mischief 
to  the  public  service.  The  bond  is  therefore  void.  Packard 
V.  Tisdale,  50  Me.  376. 
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And  the  same  principle  is  involved  in  the  cases:  Hodson 
V.  WilkinSj  7  Greenleaf,  113;  Denny  v.  Lincoln^  5  Mass. 
385;  Moore  v.  Allen,  3  J.  J.  Marsh.  613. 

As  the  defect  was  fundamental  and  appeared  npon  the 
face  of  the  record,  the  objection  was  well  taken  by  motion 
in  arrest  of  judgment. 

The  appellants,  in  the  court  below,  were  permitted  to  file 
amended  pleas,  upon  the  condition  agreed  to  by  them  in 
open  court,  and  entered  of  record,  "  that  they  would  pay 
all  costs,  which  had  accrued  and  which  would  thereafter 
accrue,  without  reference  to  the  determination  of  any  issue 
which  had  been,  or  thereafter  might  be  joined  therein,  on 
the  final  judgment  upon  the  merits  of  the  controversy." 

The  appellee,  therefore,  will  recover  his  costs  both  in  this 
oourt  and  the  court  below. 

The  judgment  of  the  court  below  is  reversed,  and  the  case 
remanded  with  directions  that  it  be  dismissed. 

Heversed. 

The  chief  justice,  having  been  of  counsel,  did  not  sit  in 
this  cause. 

Any  Obltoation  Voluntakily  Enterbd  into  for  a  good  condderation  Is  Yalid  at  com- 
mon law,  unleas  It  contravenes  tho  policy  of  the  law,  or  Is  repugnant  to  some  provision  of  the 
etatute:  .PorUr  y.  Stappt  a  Colo,  a. 


Abbott  v.  Monti. 


1.  Whether  the  chanceUor  shall  direct  or  refuse  an  issae  to  be  tried  by  a 
jury  rests  wholly  iu  his  discretion,  under  the  statute  (R.  S.,  p.  98,  g  35), 
and  error  cannot  be  assigned  upon  the  order  in  either  case. 

8.  Where  a  defendant  in  a  suit  in  chancery  desires  affirmative  relief,  he 
should  seek  it  by  cross  bill.    Tucker  v.  McQoy,  anUy  p.  284. 

Brror  to  Probate  Court  of  Clear  Greek  Qrukty. 

Thb  case  is  stated  iu  the  opinion. 

Messrs.  H.  M.  &  W.  Teller,  for  plaintiff  in  error. 

Mr.  M.  S.  Taylor,  for  defendant  in  error. 
Vol.  m— 71 
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Thatcher,  C.  J.  This  is  a  suit  in  equity  brought  by  the 
complainant  to  enforce  her  alleged  right  to  a  deed  to  lot 
eighteen  in  block  forty-nine,  in  Georgetown.  After  the 
issues  were  made  up,  and  the  cause  was  ready  for  hearing, 
the  complainant  moved  the  court  to  direct  an  issue  to  try 
the  controverted  fact  as  to  the  ownership  of  the  lot  in  dis- 
pute. 

To  determine  this  issue  was  to  determine  all  the  issues 
involved  by  the  pleadings  in  the  cause.  It  was  in  effect  a 
motion  to  the  court  that  the  entire  case  made  by  the  bill, 
answer  and  replication,  might  be  submitted  to  a  jury  for  its 
verdict.  This,  to  say  the  least,  had  the  complainant's  mo- 
tion been  granted,  would  not  have  been  in  conformity  with 
approved  pmctice.    Milk  et  aZ.  v.  Moore,  39  111.  584. 

The  court  denied  the  motion  to  refer  the  controverted  fact 
of  ownership  to  a  jury.  This  act  of  the  court  is  assigned 
for  error. 

The  mode  of  procedure  in  this  cause  is  regulated  by  stat- 
ute, which  declares  that  pleadings  and  proceedings  in  such 
actions  '*  shall  be  as  in  cases  in  chancery,  except  that  oral 
testimony  may  be  introduced  upon  the  trial  of  the  cause." 
R.  S.,§  5,  p.  621. 

The  rules  of  practice  and  proceedings  prescribed  by  stat- 
ute for  the  government  of  the  district  courts  apply  to  the 
probate  courts.  §  35  of  chapter  13,  R.  S.,  provides  that 
'Hhe  said  district  courts  may  in  their  discretion  direct  an 
issue  or  issues  to  be  tried  by  a  jury  whenever  it  shall  be 
judged  necessary  in  any  cause  in  equity  ;  the  mode  of  trial 
shall  be  the  same  as  has  been  heretofore  practiced  in  courts 
of  equity.  In  every  such  case  the  order  of  the  court  may 
specify  and  set  down  the  issue  or  issues  to  be  tried  so  as 
to  avoid  the  necessity  of  formal  pleadings,  as  heretofore 
practiced." 

Whether  the  chancellor  shall  direct  or  refuse  an  issue 
rests  wholly  in  his  discretion,  and  we  fail  to  discover  any 
valid  reason  why  it  should  not  so  rest.  If  an  issue  be  di- 
rected, the  verdict  of  the  jury  thereon  is  not  binding  upon 
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the  chancellor's  conscience.  He  Is  not  only  at  liberty  to 
disregard  it,  but  it  is  his  duty  to  decide  the  cause  accord- 
ing to  the  dictates  of  his  own  judgment,  and  the  convic- 
tions of  his  own  conscience.  Oarrett  v.  Stephenson^  8  Gil- 
man,  278. 

In  an  action  at  law,  the  verdict  of  the  jury  is  of  higher 
and  more  solemn  import.  It  is  the  foundation  upon  which 
the  judgment  of  the  court  must  rest.  In  a  suit  in  equity, 
the  vei'dict  is  not  necessarily  the  foundation  of  the  decree. 
It  is  merely  incidental,  and  may  be,  and  if  the  chancellor's 
conscience  is  not  satisfied  with  it,  must  be,  wholly  unheeded. 
No  error  can  be  assigned  upon  the  order  of  the  court,  either 
granting  or  refusing  an  issue.  The  trial  by  jury,  in  such 
case,  is  not  a  matter  of  right.  Sheets  s  Appeal^  35  Penn. 
94 ;  Black  v.  Lajrib,  1  Beasly  (N.  J.),  108 ;  Ward  v.  Hill,  4 
Gray,  593 ;  Crittenden  v.  Field  et  aZ.,  8  Gray,  626 ;  State  v. 
Orwig,  25  Iowa,  289. 

A  decree  was  entered  in  favor  of  the  defendant,  granting 
him  affirmative  relief.  It  was  decreed  that  he  was  the  owner 
and  entitled  to  a  deed  for  the  lot  in  dispute.  The  court 
erred  in  entering  such  a  decree  upon  the  state  of  the  plead- 
ings. No  specific  relief  was  prayed.  His  only  prayer  is 
that  he  be  hence  dismissed  with  his  reasonable  costs  and 
charges.  In  the  case  of  Tucker  v.  McCoy,  decided  at  the 
April  term,  1877,  this  court  held  in  accordance  with  the 
undoubted  rule  in  chancery  pleadings,  which  is  applicable 
to  this  case,  that  a  defendant  desiring  affirmative  relief 
should  seek  it  by  a  cross  bill. 

The  decree  will  be  reversed  and  the  cause  remanded,  with 
directions  to  the  court  below  to  allow  the  complainant  to 
file  an  amended  bill,  and  the  defendant  to  tile  a  cross  bill, 
if  they  so  desire,  without  prejudice  to  the  testimony  already 
taken,  and  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Reversed. 

CBOBS-Bnx  IS  Propbr  Ho&b  for  OBTAivnro  Affibicativx  RflBLncr  In  equltyi  Monti  ▼. 
BWutpt  3  Colo.  006;  Htppel  v.  Jfammond,  4  Colo.  22aL 
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Clark  v.  Howell. 

1.  Under  the  statute  (R.  S.,  p.  540,  f^  14),  where  a  plaintiff  in  lepleWn  sufien 

a  voluntary  dismissal  or  nonsuit,  and  judgment  of  retorno  habendo  is 
awarded,  the  defendant  in  an  actioa  on  the  replevin  bond  cannot  show 
property  in  the  plaintiff  in  replevin,  either  in  mitigation,  or  in  bar  of  the 
action. 

2.  In  pleading  the  defenses  provided  by  the  statute,  in  an  action  on  a  replevin 

bond,  the  plea  should  regularly  negative  the  exception,  bat  the  delect 
may  be  cured  by  replying  the  exception. 

Appeal  from  District  Court  of  BotUder  County. 

Debt  on  a  replevin  bond.  Clark,  the  defendant  below, 
pleaded,  among  other  defenses,  '*  that  judgment  in  the  suit 
of  replevin  was  rendered  on  motion  to  quash  the  writ,  and 
that  the  merits  of  the  case  were  not  determined  therein, 
and  that  the  goods  and  chattels  mentioned  in  said  bond 
and  declaration  were  at  the  time  of  replevy  the  goods  and 
chattels  of  the  said  Baker  Silver  Mining  Co  ,  the  plaintiffs 
in  replevin,  and  not  those  of  Charles  P.  Chedsy." 

To  this  plea  thp  plaintiff  replied  that  the  plaintiffs  in  the 
replevin  *' voluntarily  dismissed  their  suit,"  and  the  de- 
fendant rejoined,  denying  the  voluntary  dismissal. 

The  cause  was  tried  without  the  intervention  of  a  jury, 
and  the  court^  after  finding  for  the  plaintiff  in  the  sum  of 
$800,  the  penalty  of  the  bond,  rendered  judgment  against 
the  defendant  in  $200  damages.  Exception  was  duly  re- 
served to  the  finding  and  judgment,  and  to  reverse  this 
judgment  the  defendant  prosecutes  this  appeal. 

Messrs.  H.  M.  &  W.  Teller,  for  appellant. 

Mr.  Alpheus  Wright,  for  appellee. 

Stone,  J.  Action  of  debt  by  appellee  on  replevin  bond, 
in  which  appellant  was  a  surety.  Breaches  assigned  are  a 
failure  to  prosecute  with  effect,  and  to  make  return  of  the 
property  as  awarded  in  the  judgment  of  retorno  hdbendo. 
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The  principal  error  complained  of  is,  that  the  court  awarded 
more  than  nominal  damages,  when  evidence  was  received 
which  proved  that  the  principal  obligor  —  the  plaintiff  in 
replevin  —  had  never  parted  with  the  title  to  the  property, 
although  Chedsey,  the  defendant  in  replevin,  had  pur- 
chased the  property  (five  head  of  oxen)  from  one  having  it 
in  possession,  and  exercising  acts  of  ownership  over  it 

The  latter  clause  of  section  14  of  the  replevin  act,  R.  S. 
640,  creates  an  estoppel  against  the  defendant  in  a  suit  on 
the  bond,  setting  up  title  in  the  plaintiff  in  replevin,  where 
such  plaintiff  has  suffered  voluntary  dismissal  or  nonsuit. 
The  section  is  as  follows :  "In  any  action  upon  any  bond, 
given  as  required  by  the  provisions  of  this  chapter,  where 
the  merits  of  the  case  have  not  been  determined  in  the  ac- 
tion of  replevin  in  which  such  bond  was  given,  the  defend- 
ant may  plead  such  fact,  and  also  their  title,  or  the  title  of 
any  one  or  more  of  them  to  the  property  in  dispute  in  such 
action  of  replevin,  except  in  cases  where  the  plaintiffs  in 
such  action  of  replevin^  shall  have  voluntarily  dismissed 
his  suits  or  submitted  to  a  nonsuit  therein.^  ^ 

This  section  in  its  entirety  is  an  exception  to  the  common- 
law  rule,  but  taking  the  place  of  the  common  law  it  becomes 
our  rule,  the  last  clause  being  an  exception  itself  to  the 
statutory  rule. 

The  law  then,  as  limited  by  this  statute,  undoubtedly  is, 
that  where  a  plaintiff  in  replevin  suffers  a  voluntary  dis- 
missal or  nonsuit,  and  judgment  of  retorno  hdbendo  is 
awarded,  in  a  suit  on  the  replevin  bond,  the  defendant  can- 
not in  bar  of  the  action,  or  in  mitigation  of  damages,  show 
property  in  the  plaintiff  in  replevin.  The  plea  contemplated 
by  section  14  of  the  replevin  act  is  single,  and  the  replication 
that  the  plaintiff  in  the  replevin  suit  voluntarily  dismissed 
the  suit,  went  to  the  entire  plea.  Regularly  the  plea  should 
have  excluded  the  exception  made  by  tlie  statute,  but  the 
plaintiff  having  replied  the  exception  the  same  result  was 
reached.  The  rejoinder  to  this  replication  presented  the 
issue :  was  there  a  voluntary  dismissal  of  the  replevin  suit } 
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The  record,  after  showing  that  there  was  a  motion  to 
quash  the  writ  of  replevin,  which  was  met  by  a  cross  motion 
of  plaintiff  in  replevin  for  leave  to  amend,  recites  as  fol- 
lows: ''Thereupon  it  is  ordered  by  the  court  that  the 
plaintiff  have  leave  to  amend  the  said  writ,  by  paying  costs 
of  this  term  in  this  suit  Whereupon  the  plaintiff  not 
amending,  but  consented  to  a  nonsuit  Thereupon  it  is 
ordered  by  the  court  that  a  writ  of  retorno  hdbendo  be 
awarded  against  the  plaintiff,"  etc. 

The  record  evidence,  that  the  plaintiff  in  replevin  ''con- 
sented to  a  nonsuit,"  sufficiently  supported  the  replication 
of  "  voluntary  dismissal." 

Evidence,  therefore,  of  property  in  the  defendant's  prin- 
cipal obligor  (the  plaintiff  in  replevin)  was  inadmissible, 
and,  although  received,  was  properly  disregarded  by  the 
judge  who  tried  the  case,  without  the  intervention  of  a 
jury.  The  finding  and  judgment  of  the  court  was  fully 
supported  by  all  the  evidence  entitled  to  be  considered. 

This  disposes  of  all  the  errors  assigned,  and  the  judg- 
ment must  be  affirmed.  Affirmed. 

In  Bbpucvtn,  AvrrKR  VoLUKTAnv  DiBViBSAi.  OB  NoirauiT»and  jodpaent  of  rwtttotioa, 
the  defendant  In  an  action  on  the  bond  cannot  show  property  la  the  plalhtUT.  In  mitigation  or 
b  bar:  Jmel  v.  Van  Deren,^  Colo.  W. 


City  op  Central  v.  Wilooxen. 

L  Where  a  defendant  woald  deny  the  execatlon  of  an  inetrnment  in  writing, 
upon  which  action  is  hrought,  he  must  file  a  verified  plea  for  that  pur- 
pose. (R.  S.,  p.  506.  §  14)  An  affidavit  of  merits  has  a  distinct  office^ 
essentially  different  from  that  of  a  verified  plea  and  cannot  be  substituted 
therefor. 

2.  Where  evidence  is  let  in  not  authorized  by  the  pleadings,  in  a  trial  to  the 
court,  it  may  be  properly  disregarded  in  the  rendition  of  the  judgment 

8.  Where  one  receives  from  a  municipal  corporation  warrants  drawn  upon  its 
treasurer,  presentation  to  that  officer,  or  the  allegation  in  the  declaration 
of  facts  which  will  excuse  the  presentation,  is  necessary  before  an  action 
can  be  maintained  on  the  warrants. 

4.  A  remittitur  must  be  for  a  sum  certain,  otherwise  it  will  lie  disregarded. 

5-  A  motion  to  strike  a  bill  of  exceptions  from  the  files,  after  joinder  in  error 
and  the  cause  has  been  set  down  for  hearing,  cannot  be  entertained. 
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Mttot  to  District  Court  of  Oilpin  County, 

This  was  an  action  of  assumpsit,  brought  by  Wilcoxen 
against  the  City  of  Central.  The  declaration  consisted  of 
the  common  counts  for  work  and  labor,  money  had  and 
received,  money  paid,  laid  out  and  expended,  and  money 
found  due  upon  an  account  stated.  The  defendant  filed 
the  general  issue  and  a  special  plea  : 

^^ Actio  nan;  because  it  says  the  only  cause  of  action 
sued  on  in  the  said  several  counts  of  plain tiflTs  declaration 
are  the  several  instruments  in  writing  set  out  with  said  dec- 
laration,and  avers  that  fourteen  of  said  instruments  in  writing 
amounting  to  $976. 75  purport  to  be  city  warrants  drawn  by 
Robert  Ter.ts  as  mayor  of  defendant  on  city  treasurer,  and 
being  fraudulently  drawn  by  said  Teats,  the  said  Teats  and 
plaintiff  and  divers  other  persons  acting  in  collusion  with 
said  Teats  and  said  plaintiff,  drew  and  caused  to  be  drawn 
said  false  and  fraudulent  instruments  for  the  purpose  of 
heating  and  defrauding  defendant,  and  that  said  pretended 
warrants  were  drawn  in  favor  of  persons  to  whom  defend- 
ant was  in  no  manner  indebted,  and  for  pretended  accounts 
and  claims  against  defendant  which  had  never  been  audited 
or  allowed  by  the  city  council  of  the  City  of  Central,  and 
that  defendant  was  never  at  anytime  indebted  to  the  parties 
in  whose  favor  said  pretended  warrants  were  drawn,  and 
that  said  plaintiff  was  a  party  to  said  fraudulent  transac- 
tion, and  that  the  residue  of  said  instruments  are  city  war- 
rants of  the  City  of  Central,  drawn  by  Thomas  Mullen  as 
mayor  of  said  city,  and  were  delivered  by  order  of  city 
council  of  said  city  to  plaintiff,  and  accepted  by  plaintiff  in 
full  satisfaction  and  discharge  in  payment  for  services  ren- 
dered by  plaintiff  for  defendant  and  accepted  by  plaintiff 
in  lieu  of  money,  and  less  than  their  par  value,  the  said 
defendant  paying  said  plaintiff  the  difference  between  the 
par  value  of  said  warrants  and  the  cash  value  thereof,  and 
this  the  said  defendant  is  ready  to  verify,"  etc. 

The  cause  was  tried  at  the  April  term,  1874,  of  the  dis- 
trict court,  without  the  intervention  of  a  jury.    The  plain- 
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tiff  offered  in  evidence  a  number  of  city  warrants  purport- 
ing to  have  been  issued  by  the  City  of  Central  and  directed 
to  its  treasurer.  Objection  was  made  by  the  defendant 
because  the  execution  of  the  warrants  had  not  been  proved. 
The  objection  was  sustained  and  the  plaintiff  required  to  pro- 
duce evidence  of  the  execution  of  the  warrants,  after  which 
they  were  again  offered  in  evidence.  The  defendant  again 
objected  to  their  introduction,  *' because  the  execution  of 
the  same  is  not  proven,  and  because  they  have  not  been 
indorsed  to  the  plaintiff,  and  because  those  warrants  which 
had  been  presented  for  payment  were  not  evidence  in  sup- 
port of  this  action,  and  were  not  yet  due,  because  there  was 
no  evidence  that  there  was  any  money  in  the  treasury  of 
defendant  that  could  be  legally  applied  to  the  payment  of 
the  same." 

The  objection  was  overruled  and  the  warrants  received  in 
evidence.  The  defendant  produced  evidence,  over  the 
objections  of  the  plaintiff,  to  support  the  allegations  of  its 
special  plea.  The  court  gave  judgment  for  the  plaintiff  in 
the  sum  of  $815.60.  To  reverse  this  judgment  the  defend- 
ant sued  out  this  writ  of  error. 

Mr,  H.  M.  Obohood,  for  plaintiff  in  error. 
Messrs.  Symes  &  Decker,  for  defendant  in  error. 

Thatcher,  C.  J.  Under  the  pleadings,  whether  the  claims 
for  which  the  city  warrants  in  controversy  were  issued, 
were  allowed  by  the  council  of  Central  City,  or  whether 
the  mayor  and  Henry  Grannis,  whose  name  is  signed  thereto 
as  clerk,  were,  in  behalf  of  the  city,  authorized  to  execute 
the  warrants,  are  not  pertinent  inquiries.  No  issue  was 
tendered,  that,  under  the  statute,  would  permit  the  defend- 
ant to  deny  the  authority  of  the  mayor  and  clerk  to  exe- 
cute the  warrants  in  question. 

Section  14  of  the  Practice  Act  (R.  S.,  p.  506)  provides, 
*'  No  person  shall  be  permitted  to  deny,  on  trial,  the  execu- 
tion of  any  instrument  in  writing,  whether  sealed  or  not| 
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upon  which  any  action  may  have  been  brought,  or  which 
Bhall  be  pleaded  or  set  up  by  way  of  defense,  or  set-off, 
unless  the  person  so  denying  the  same  shall,  if  defendant, 
verify  his  plea  by  affidavit,  and  if  plaintiff,  file  his  or  her 
affidavit  denying  the  execution  of  such  instrnment.'' 

This  language  is  free  from  ambiguity.  In  terms  it 
requires  a  defendant,  if  he  would  deny  the  execution  of 
the  instrument,  to  file  a  verified  plea  for  that  purpose. 
Such  a  plea  would  be  a  demand  that  the  plaintiff  should 
prove,  not  only  the  signcUnires  of  the  officers  who  issued 
the  warrants  in  behalf  of  the  city,  but  also  that  they  had 
authority  to  issue  them.  Delahay  v.  Clement^  2  Scam.  677; 
(My  of  Central  v.  Brown^  2  Col.  704. 

In  the  absence  of  a  verified  plea,  such  proof  is  dispensed 
with.  We  find  that  the  defendant  has  verified  none  of  its 
pleas.  The  city  seems  to  have  lost  sight  of  the  marked  dis- 
tinction between  an  affidavit  of  merits  and  a  verified  plea* 
An  affidavit  of  merits  was  filed,  and  this  was  treated  by 
counsel  on  both  sides,  in  the  court  below  and  in  this  court, 
as  a  verified  plea.  The  office  of  an  affidavit  of  merits  is 
clearly  defined  by  statute,  and  is  essentially  different  from 
that  of  a  plea.  It  necessarily  precedes  the  defendant's 
pleas,  and  cannot  be  substituted  for  them.  Martin  v,  Ske- 
Jian,  2  Col.  619. 

Even  if  we  were  disposed  to  give  the  affidavit  of  merits 
the  effect  of  a  verified  plea,  it  would  not  avail  the  defend- 
ant, so  vague  and  uncertain  is  it.  The  affidavit  alleges 
"  that  *07»e  of  the  said  pretended  warrants  filed  with  the 
said  declaration  are  fraudulent  and  void,  and  were  never 
executed  by  the  defendant."  What  particular  warrants, 
or  how  many  are  within  the  ban  of  the  affidavit,  is  left 
wholly  to  conjecture. 

In  no  view  of  the  pleadings  was  the  plaintiff  required  to 
prove,  or  the  defendant  permitted  to  deny  the  due  execu- 
tion of  the  warrants. 

The  defendant  having,  by  its  failure  to  interpose  the  veri- 
fied statutory  plea,  precluded  itself  from  controverting  the 

Vol.  IIL— 72 


i 


Digitized  by 


Google 


I 


670  City  of  Centbal  v.  Wilooxbn.        [Dec.  T. 


•1 


prima/acie  cause  of  action  by  impeaching  the  warrants  on 
the  ground  that  they  were  executed  without  authority,  the 
evidence  let  in  by  the  court,  tending  to  prove  their  un- 
authorized issue,  was  properly  disregarded  in  the  rendition 
of  the  judgment.  1  Dillon  on  Mun.  Corp.,  p.  500,  et  seq.,  and 
cases  cited. 

City  warrants,  numbered  872,  387,  388,  419,  421  and  424, 
were  improperly  admitted  in  evidence  as  they  were  not  yet 
due.  As  to  these  warrants,  the  action  was  prematurely 
brought.  They  had  never  been  presented  for  payment,  nor 
are  facts  alleged  in  the  declaration  that  would  excuse  the 
holder  from  presenting  them.  1  Dillon  on  Mun.  Corp.,  §410, 
and  cases  cited;  1  Daniel  on  Negotiable  Instruments,  §  430. 

But  the  defendant  in  error  files  a  remittitur  for  the 
amount  of  the  unpresented  warrants.  To  this  practice  we 
see  no  objection,  if  the  cottrt  had  the  da*^a  before  it  to  deter- 
mine the  residue  for  which  judgment  might  be'  entered. 
But  an  examination  of  the  record  shows  that  the  judg- 
ment is  based  upon  the  warrants  introduced  in  evidence 
after  rejecting  (as  the  record  recites)  warrants  iruml)ered 
424,  426,  427  and  430,  for  what  reason,  the  bill  of  exceptions 
is  silent.  No  warrant  numbered  430  was  introduced  in  evi- 
dence. We  are,  therefore,  at  a  loss  to  know  upon  what 
data  the  judgment  is  founded,  and  must  disregard  the 
remittitur. 

The  motion  to  strike  the  bill  of  exceptions  from  the  record 
having  been  interposed  not  only  after  the  joinder  in  error 
was  filed,  but  after  the  cause  was  set  down  for  hearing,  can- 
not be  entertained. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded  for  further  proceedings  according  to  law. 

Heversed. 

Upon  petition  for  rehearing,  the  following  opinion  was 
rendered. 

Fer  Curiam :  Even  if  it  were  conceded  (a  point  not 
necessary  to  decide)  that  this  court  must  be  controlled  by 
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the  transcript  filed  March  16, 1875,  when  it  varies  from  the 
transcript  filed  February  8,  1876,  the  remittitur  filed  in  this 
cause  is  not  of  a  character  to  entitle  it  to  consideration.  / 
is  not  for  a  sum  certain.  It  assumes  that  the  judgment 
rendered  is  based  in  part  upon  warrant  No.  424,  when,  in 
fact,  both  transcripts  recite  that  this  warrant  was  rejected. 
We  are  unable  to  determine  from  an  examination  of  the 
record  in  what  manner  the  court  below  arrived  at  its  find- 
ing. The  element  of  uncertainty  as  to  the  exact  basis  upon 
which  the  judgment  is  founded,  and  as  to  the  amount  pro- 
posed to  be  remitted  is  so  great,  that  if  we  were  to  allow  a 
remittitur  in  this  case,  an  unsafe  precedent  would  be  estab 
llshed.  When  a  remittitur  is  filed  for  no  cei^tain  sura,  it 
-will  be  disregarded.  Petition  denied. 

Exwrnnow  of  Wrttttot  Inbtrumvnt  must  be  denied  by  Terlfled  ple«  Lee  ▼.  Ortmea, 
4 Colo,  IW;  ParMttM  v.  JJaWiter,  10  Colo.  509.  .  «  ,     .„ 

RvMTBSioMr  OF  EXCESS  ABOVS  AD  DAMK17X  Is  propf  r:  Duncan  t.  Whedttee^  4  Ck>lo.  Ml. 

Motion  to  Btbikk  Bu^l  of  Kxcbptions  fbom  Yzusb  after  Joinder  In  error  and  caase  Mt 
down  for  hearing  cannot  be  entertained:  Learned  v.  JYteA,  6  Colo.  860. 


Downing  v.  Brown. 

1.  A  mainorandum  book  kept  by  a  pablic  oflBLcer  for  his  own  convenience,  and 

not  required  to  be  kept  by  law,  the  entries  in  which  could  not  aflfect  any 
legal  rights,  cannot  be  the  subject  of  forgery,  it  not  being  a  record,  or 
authentic  matter  of  a  public  nature,  or  a  book  belonging  to  any  public 
office. 

2.  In  an  action  for  libel,  where  a  crime  has  been  charged,  a  plea  of  jnstifica. 

tion  setting  up  truth  as  a  defense  may  be  supported  by  a  preponderance 
of  evidence  only. 

8.  In  the  absence  of  ambiguity,  words  must  l>o  taken  to  mean  what  they  legally 
import.  But  where  the  language  is  ambiguous  as  applied  to  the  plaintiff 
it  becomes  a  question  for  the  jury,  and  the  extraneous  circamstancea 
under  which  it  was  used  may  be  taken  into  consideration  to  ascertain  its 
meaning. 

4.  Where  the  defendant  in  an  action  for  libel  fails  to  sustain,  or  abandons  a 

plea  of  justification,  such  failure  or  abandonment  is  evidence  of  malice 
and  continued  malice,  and  may  be  taken  into  consideration  by  the  jury  in 
estimating  damages. 

5.  Controverted  questions  of  fact  are  always  for  the  jury  to  determine,  and  it 

is  clearly  error  for  the  court  to  assume  that  any  disputed  fact  has  been 
established. 
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Brror  to  District  Court  of  Arcupdhoe  County. 

Action  on  the  case  for  libel.  The  declaration,  after 
stating  the  venue  in  the  margin  and  the  title  of  the  court 
and  term,  was  as  follows  : 

"Jacob  Downing,  the  plaintiff  in  this  snit,  by  E.  L.  Smith, 
L.  B.  France  and  Charles  &  Phelps,  his  attorneys,  com- 
plains of  Henry  C.  Brown,  the  defendant  in  this  suit,  who 
has  been  summoned,  etc.,  of  a  plea  of  trespass  on  the  case : 
For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of 
the  committing  by  the  said  defendant  of  the  several  griev- 
ances hereinafter  mentioned,  was  a  person  of  good  name, 
credit  and  reputation,  and  deservedly  enjoyed  the  esteem 
and  good  opinion  of  his  neighbors  and  other  worthy  citizens 
of  the  Territory  of  Colorado.  Yet  the  said  defendant^  weU 
knowing  the  premises,  but  wickedly  and  maliciously  in- 
tending to  injure  the  said  plaintiff  and  to  bring  him  into 
public  scandal  and  disgrace,  and  cause  to  be  suspected  and 
believed  by  those  neighbors  and  other  worthy  citizens  that 
he,  the  said  plaintiff,  had  been  and  was  guilty  of  forgery, 
and  to  vex,  harass  and  oppress  the  said  plaintiff,  on,  to 
wit :  the  27th  day  of  December,  A.  D.  18T3,  at  the  county 
of  Arapahoe,  in  the  Territory  of  Colorado  aforesaid,  wick- 
edly, falsely  and  maliciously  did  print  and  publish  and 
cause  to  be  printed  and  published  of  and  concerning  the 
said  plaintiff,  in  a  certain  newspaper  called  The  Denver 
Tribune,  whereof  the  said  defendant  was  then  and  there  the 
proprietor,  a  certain  false,  scandalous,  malicious  and  de- 
famatory libel,  in  one  part  of  which  said  libel  there  was 
and  is  contained  the  following  false,  scandalous,  malicious, 
defamatory  and  libelous  matter  following,  of  and  concern- 
ing the  said  plaintiff,  to  wit : 

**  Forgery  and  its  consequences  —  the  motion  of  a 
CITIZEN  FOR  THE  ARREST  OF  Jack  DOWNING  (meaning  the 
said  plaintiff). 
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To  the  Editor  of  the  Tribune : 

**In  your  paper  of  last  evening  you  publish  the  report 
of  a  city  council  committee,  which  shows  to  a  certainty ^  so 
far  as  I  am  able  to  judge,  that  J.  Downing  (meaning  the 
said  plaintiff)  has  been  guilty  of  forgeries  enough  to  con- 
fine him  (meaning  the  said  plaintiff)  in  the  penitentiary 
not  less  than  200  years,  could  he  (meaning  said  plaintiff) 
live  so  long.  Our  statute  provides  that  any  one  convicted 
of  forgery  shall  be  punished  by  confinement  in  the  peniten- 
tiary for  a  term  of  not  less  than  one  nor  more  than  four- 
teen years.'' 

And  in  another  part  of  which  said  libel  there  was  and  is 
contained  the  following  false,  scandalous,  malicious,  defam- 
atory and  libelous  matter  following,  of  and  concerning  the 
said  plaintiff,  to  wit : 

"But  there  is  no  limitation  to  prosecutions  for  forgery. 
For  this  crime  a  party  (meaning  the  said  plaintiff)  may  be 
prosecuted,  convicted  and  punished  at  any  time  during  his 
(meaning  the  said  plaintiff)  natural  life.  There  seems  to  be 
any  number  of  clear  cases  (meaning  clear  cases  of  forgery) 
against  Downing  (meaning  the  said  plaintiff).  Why  is  he 
(meaning  the  said  plaintiff)  not  arrested?  Where  is  the 
district  attorney  %  The  crime  of  forgery  by  our  statute  (see 
Revised  Statutes  of  Colorado,  page  208,  sec.  69)  is  defined 
as  follows,  viz.  :  Every  person  who  shall  falsely  make, 
utter,  forge  or  counterfeit  any  record  or  other  authentic 
matter  of  a  public  nature,  or  any  charter,  letters  patent, 
deed,  lease,  indenture,  writing,  obligation,  etc.,  etc.,  shall 
be  deemed  guilty  of  forgery,  and  upon  conviction  thereof 
shall  be  punished  by  confinement  in  the  penitentiary  for  a 
term  of  not  less  than  one  year  nor  more  than  fourteen  years, 
I  for  one  am  in  favor  of  having  Judge  Downing  (meaning 
the  said  plaintiff)  arrested  and  tried  for  forgery  ;  who 
seconds  the  motion?" 

And  thereby  then  and  there  meaning  that  the  said  plain- 
tiff was  and  is  guilty  of  the  crime  of  forgery,  contrary  to 
the  statute  in  such  case  made  and  provided,  and  that  the 
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said  plaintiff  should  be  tried  for  the  crime  of  fox^ery  ;  and 
thereby  and  then  and  there  meaning  that  the  said  plaintiff 
was  and  is  guilty  of  having  falsely  made,  uttered,  forged 
and  counterfeited  records  and  other  authentic  matters  of  a 
public  nature ;  and  also  thereby  then  and  there  meaning 
that  the  said  plaintiff  was  and  is  guilty  of  having  falsely 
made,  uttered,  forged  and  counterfeited  charters,  letters 
patent,  deeds,  leases,  indentures  and  writings  obligatory, 
contrary  to  the  statute  of  the  Territory  of  Colorado  in  such 
case  made  and  provided. 

Second  Count : 

And  the  said  plaintiff  further  saith  that  the  said  defend* 
ant,  further  contriving  and  intending  as  aforesaid,  after- 
ward, to  wit :  On  the  27th  day  of  December,  A.  D.  1873, 
at  the  county  of  Arapahoe  aforesaid,  falsely  and  wickedly 
and  maliciously  did  print  and  publish  and  cause  to  be 
printed  and  published  of  and  concerning  the  said  plaintiff 
in  the  said  newspaper  called  The  Denver  Tribune,  whereof 
the  said  defendant  was  then  and  there  the  proprietor,  a 
certain  other  false,  scandalous,  malicious  and  defamatory 
libel,  in  one  part  of  which  said  libel  there  was  and  is  con- 
tained the  following  false,  scandalous,  malicious,  defama- 
tory and  libelous  matter  following,  of  and  concerning  the 
said  plaintiff,  to  wit: 

"More  facts  of  Jack  Downing' s  (meaning  the  said  plain- 
tiff) reign.  How  the  property  interests  of  Denver  were  led 
to  the  altar.  My  conscience  (meaning  the  conscience  of  the 
said  plaintiff)  hath  a  thousand  several  tongues,  and  every 
tongue  brings  in  a  several  tale,  and  every  tale  condemns 
me  (meaning  the  said  plaintiff)  for  a  villain.  Perjury,  foul 
perjury,  in  the  highest  degree  ;  murder,  stem  murder,  in 
the  direst  degree,  all  several  sins,  all  used  in  each  degree, 
throng  to  the  bar  crying  all  Guilty!  Guilty  I — Richard 
III,  And  yet  Jack  Downing  (meaning  the  said  plaintiff) 
affects  to  laugh  with  a  low  guttural  sound,  thus :  Ha  !  ha !! 
ha  111" 
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And  thereby  then  and  there  meaning  that  the  said  plaintiff 
was  and  is  guilty  of  the  crime  of  perjury,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided ;  and 
also  then  and  there  meaning  that  the  said  plaintiff  was  and 
is  guilty  of  the  crime  of  murder,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided ;  and  also 
thereby  then  and  there  meaning  that  the  said  plaintiff  hath 
confessed  to  himself  that  he,  the  said  plaintiff,  was  and  is 
guilty  of  the  said  several  crimes  of  perjury  and  murder, 
contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided. 

Third  Count : 

And  the  said  plaintiff  further  saith  that  the  said  defend- 
ant further  contriving  and  intending  as  aforesaid,  after- 
ward, to  wit :  on  the  day  and  year  last  aforesaid,  at  the 
county  of  Arapahoe,  aforesaid,  falsely,  wickedly,  and  ma- 
liciously did  print  and  publish,  and  cause  to  be  printed 
and  published  of  and  concerning  the  said  plaintiff  in  the 
said  newspaper,  called  The  Denver  Tribune,  whereof  he, 
the  said  defendant,  was  then  and  there  the  proprietor,  a  cer- 
tain other  false,  scandalous,  malicious  and  defamatory  libel, 
in  one  part  of  which  said  libel  there  was  and  is  contained 
the  following  false,  scandalous,  malicious  and  defamatory 
and  libelous  matter  following,  of  and  concerning  the  said 
plaintiff,  to  wit : 

"  M7  conscience  (meaning  the  conscience  of  the  said  plaintiff)  hath  a 

thousand  several  tongnes. 
And  every  tongue  brings  in  a  several  tale, 

And  every  tale  condemns  me  (meaning  the  said  plaintiff)  for  a  villain. 
Perjury,  foul  perjury,  in  the  highest  degree ; 
Murder,  stern  murder,  in  the  direst  degree ; 
All  several  sins,  all  used  in  each  degree  ; 
Throng  to  the  bar  crying  all,  Guilty !  Guilty  I " 

—Ric/iard  111. 

And  yet  Jack  Downing  (meaning  the  said  plaintiff)  af- 
fects to  laugh  with  a  low  guttural  sound  thus:  Ha!  ha!! 
ha!!!'' 
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Tiiereby  then  and  there  meaning  that  the  said  plaintiff 
was  and  is  guilty  of  the  crime  of  perjury,  and  that  he,  the 
said  plaintiff,  being  arraigned  at  the  bar  of  his  own  conscience 
had  then  and  there  pleaded  guilty  to  the  charge  of  the 
crime  of  perjury. 

Fourth  Count: 

And  the  said  plaintiff  further  saith  that  the  said  defend- 
ant further  contriving  and  intending  as  aforesaid,  after- 
ward, to  wit :  on  the  day  and  year  last  aforesaid,  at  the 
county  of  Arapahoe,  aforesaid,  falsely,  wickedly  and  ma- 
liciously did  print  and  publish,  and  cause  to  be  printed 
and  published  of  and  concerning  the  said  plaintiff,  in  the 
said  newspaper,  called  The  Denver  Tribune,  whereof  the 
said  defendant  was  then  and  there  the  proprietor,  a  certain 
other  false,  scandalous,  malicious  and  defamatory  libel,  in 
one  part  of  which  said  libel  there  was  and  is  contained  the 
following  false,  scandalous,  malicious,  defamatory  and 
libelous  matter  following  of  and  concerning  the  said  plain- 
tiff, to  wit: 

"  Mj  oonsdenc6  (meaning  the  conscience  of  the  said  plaintiff)  hath  a 

thousand  several  tongues. 
And  every  tongue  brings  in  a  several  tale. 

And  every  tale  condemns  me  (meaning  the  said  plaintiff)  for  a  villain. 
Perjury,  foul  perjury,  in  the  highest  degree  ; 
Murder,  stern  murder,  in  the  direst  digree  ; 
All  several  sins,  all  used  in  each  degree  ; 
Throng  to  the  bar  crying  all.  Guilty  !  Guilty  ! " 

■^Richard  IIL 

And  yet  Jack  Downing  (meaning  the  said  plaintiff)  af- 
fects to  laugh  with  a  low  guttural  sound  thus:  Ha  !  ha!l 
ha!!!" 

Thereby  then  and  there  meaning  that,  the  said  plaintiff 
was  and  is  guilty  of  the  crime  of  murder  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  that 
the  conscience  of  the  said  plaintiff  charged  him,  the  said 
plaintiff,  with  the  crime  of  murder  as  aforesaid,  and  that 
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he,  the  said  plaintiff,  had  pleaded  guilty  to  such  charge  of 
murder  so  made  by  his  conscience  aforesaid. 

Mfih  Count  : 

And  the  said  plaintiff  further  saith'  that  the  said  defend- 
ant farther  contriving  and  i«tending  as  aforesaid,  after- 
ward to  wit :  on  the  29th  day  of  December,  A.  D.  1873,  at 
the  county  of  Arapahoe,  aforesaid,  falsely,  wickedly  and 
maliciously  did  print  and  publish,  and  cause  to  be  printed 
and  published  of  and  concerning  the  said  plaintiff  in  a  cer- 
tain newspaper,  called  The  Denver  Tribune,  whereof  the 
said  defendant  was  then  and  there  the  proprietor,  a  certain 
other  false,  scandalous,  malicious  and  defamatory  libel  in 
the  words  following,  to  wit : 

''They  tried  to  clear  a  murderer  at  Joliet,  Illinois,  the 
other  day  by  proving  insanity.  It  wouldn't  work,  and  the 
murderer  was  hung.  A  subsequent  examination  of  his 
brain  proved  it  to  be  unusually  correct.  It  would  be  well 
for  Jake  Downing  (meaning  the  said  plaintiff)  to  reflect  on 
these  things." 

Thereby  then  and  there  meaning  that  the  said  plaintiff 
was  and  is  guilty  of  the  crime  of  murder,  that  when  the 
said  plaintiff  should  be  brought  to  trial  therefor  he  would 
be  convicted  and  hung  for  the  crime  of  murder. 

Sixth  Count: 

And  the  said  plaintiff  further  saith  that  the  said  defend- 
ant further  contriving  and  intending  as  aforesaid,  after- 
ward, to  wit :  on  the  29th  day  of  December,  A.  D.  1873,  at 
the  county  of  Arapahoe,  aforesaid,  falsely,  wickedly  and 
maliciously  did  print  and  publish,  and  cause  to  be  printed 
and  published  of  and  concerning  the  said  plaintiff  in  a 
certain  newspaper,  called  The  Denver  Tribune,  whereof 
the  said  defendant  was  then  and  there  the  proprietor,  a  cer- 
tain other  false,  scandalous,  malicious  and  defamatory  libel 
of  and  concerning  the  said  plaintiff  in  the  words  following, 
to  wit : 

Vol.  ni.— 78 


Digitized  by 


Google 


) 


ffJS.  Downing  v.  Bbown .  [Dec.  T., 

'^  Boas  Tweed  said  he  was  a  statesmen  previous  to  being 
locked  up  as  a  felon.  Wonder  what  Jack  Downing  (mean- 
ing the  said  plaintiff)  would  give  as  his  occupation  in  the 
event  of  a  similar  contingency,  which  is  far  from  un- 
likely." 

Thereby  then  and  thei«  meaning  that  the  said  plaintiff  is 
g^iIty  of  having  committed  felonious  offenses,  and  that  the 
aaJrd  plaintiff  will  probably  be  convicted  and  incarcerated 
as  a  felon. 

Seventh  Count : 

And  whereas  also  heretofore,  to  wit :  on  the  9th  day  of 
September,  A.  D.  1873,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  an  election  was  duly  had 
within  and  for  the  county  of  Arapahoe,  for  the  election  of 
councilman  to  represent  the  first  representative  district  of 
the  Territory  of  Colorado  in  the  tenth  legislative  assembly 
of  the  Territory  of  Colorado,  and  also  for  the  election  of  a 
sheriff,  a  probate  judge  and  divers  other  county  officers  for 
the  said  county  of  Arapahoe,  and  whereas,  also,  Towsland 
within  th^  said  county  of  Arapahoe  was  and  had  been  be- 
fore the  day  last  aforesaid  in  the  year  last  aforesaid  duly  ap- 
pointed and  designated  by  the  board  of  county  commission- 
ers of  the  said  county  of  Arapahoe  as  one  of  the  precincts 
for  the  purposes  of  the  election  aforesaid,  and  whereas  the 
said  plaintiff  before  and  at  the  time  of  the  committing  by  the 
said  defendant  of  the  several  grievances  hereinafter  men- 
tioned, was  a  person  of  good  name,  credit  and  reputation, 
and  deservedly  enjoyed  the  esteem  and  good  opinion  of  his 
neiglibors  and  other  worthy  citizens  of  the  Territory  of  Colo- 
rado, yet  the  said  defendant,  well  knowing  the  premises  but 
wickedly  and  maliciously  intending  to  injure  the  said  plain- 
tiff, and  to  Qxpose.him  to  public  hatred,  contempt  and  ridi- 
cule, aad  to  cause  to  be  suspected  and  believed  by  those 
neighbors  and  other  worthy  citizens  that  the  said  plaintiff 
had  been  a^d  was  guilty  of  ''  stuffing  the  ballot-box"  then 
and  there  used  at  the  said  election^  and  to  vex,  harass  and  op- 
press the  said  plaintiff  on,  to  wit :  the  10th  d^  of  January, 
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A.  D.  1874,  at  the  county  of  Arapahoe,  aforesaid,  wiekediy 
and  maliciously  did  print  and  publish  and  cause  to  be 
printed  and  publieihed  of  and  concerning  the  said  plaintiff  in 
a  certain  newspaper,  called  The  Denver  Tribune^  whereof  he, 
the  said  defendant,  was  then  and  there  the  proprietor,  a  cer- 
tain other  false,  scandalous,  malicious  and  de&imatory 
libel,  containing  among  other  things  the  false,  scandaloaSr 
malicious,  defamatory  and  libelous  matter  following,  of  and 
concerning  the  said  plaintiff,  to  wit : 

"The  ring  and  the  ballot-box,  some  of  the  frauds  of  last 
fall's  canvass  (meaning  the  election  aforesaid),  Jack  Down- 
ing (meaning  the  said  plaintiff)  as  ring-master  and  ballot- 
box  stuffer,  all  about  the  Towsland  business,''  thereby 
then  and  there  meaning  that  the  said  plaintiff  was,  is  and 
had  been  guilty  of  '=*stuflBng"  the  ballotbox  at  the  elec- 
tion aforesaid,  at  the  precinct  of  Towsland  aforesaid,  in 
the  county  of  Arapahoe,  aforesaid,  and  also  thereby  then 
and  there  meaning  that  he,  the  said  plaintiff,  at  the  electioii 
aforesaid  at  the  precinct  aforesaid,  illegally  and  fraudu- 
lently introduced  into  the  said  ballot-box  illegal  and  fraud- 
ulent ballots,  contrary  to  the  form  of  the  statutes  in  such 
case  made  and  provided,  by  means  of  the  printing  and  pub- 
lishing of  which  said  several  false,  scandalous  and  tnali- 
cious  libels  by  the  said  defendant,  of  and  concerning 
the  said  plaintiff,  he,  the  said  plaintiff,  had  been  tind  i^ 
greatly  injured  in  his  aforesaid  good  name,  reputation  and 
credit,  and  brought  into  public  scandal,  infamy  and  dis- 
grace,  public  hatred,  contempt  and  ridicule,  with  and 
among  all  his  neighbors  and  other  good  citizens  of  the  Ti^r- 
ritory  of  Colorado,  insomuch  that  divers  of  those  neigli- 
bors  and  citizens  to  whom  the  innocence  and  integrity  cjf 
the  said  plaintiff  in  the  several  premises  were  unknown, 
have  on  occasion  of  the  printing  and  publishing  of  tlie 
said  several  libels  from  thence  liitherto  suspected  and  be- 
lieved and  still  do  suspect  and  believe  the  said  plaintiff 
to  have  been  and  to  be  a  person  guilty  of  fbrgery,  perjun^ 
murder,  stuffing  ballot-boies  at  elections,  and  divers  fel- 
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onies  and  other  offenses,  and  thereby  the  said  plaintiff  hath 
been  and  is  greatly  injnred  in  his  aforesaid  good  name  and 
otherwise  at,  to  wit :  the  connty  of  Arapahoe,  aforesaid,  to 
the  damage  of  the  said  plaintiff  of  one  hundred  thoasand 
dollars  and  therefor  he  brings  his  snit,"  etc. 

To  this  declaration  the  general  issue  was  interposed  by 
the  defendant,  and  to  the  first  and  seventh  counts  the  de- 
fendant filed  the  following  special  pleas,  to  which  the 
plaintiff  replied  generally  de  injuria : 

"  And  as  to  the  publication  of  the  said  several  words  of 
and  concerning  the  said  plaintiff,  as  in  the  first  count  of  the 
said  declaration  mentioned,  the  said  defendant  saith  that 
the  said  plaintiff  ought  not  to  have  or  maintain  his  afore- 
said action  thereof  against  him,  because  he  says  that  before 
the  publication  of  the  said  words  of  and  concerning  the 
said  plaintiff  in  the  said  first  count  mentioned,  to  wit :  on  the 
lOth  day  of  January,  A.  D.  1868,  at  the  county  of  Arapahoe, 
in  the  Territory  of  Colorado,  aforesaid,  feloniously  and 
falsely  did  make,  alter  and  forge  a  certain  r^istry  and 
record  and  authentic  matter  of  a  public  nature  in  the  office 
of  the  probate  court  of  the  county  and  Territory  aforesaid, 
and  then  and  there  being  a  record  and  authentic  matter  of 
a  public  nature  in  the  office  of  the  said  probate  courts  to 
wit :  certain  written  statements  containing  descriptions  of 
town  lots  in  the  city  of  Denver,  in  said  county  and  Terri- 
tory, called  filings  on  town  lots,  and  being  written  applica- 
tions for  deeds  for  town  lots  from  the  probate  judge  of  said 
county  and  Territory,  purporting  to  be  made  and  filed  in 
accordance  with  the  provisions  of  an  act  of  congress,  en- 
titled "an  act  for  the  relief  of  the  citizens  of  Denver,  in  the 
Territory  of  Colorado ''  approved  May  28,  1864.  And  the 
defendant  avers  that  the  said  plaintiff  feloniously  and 
falsely  did  make,  alter  and  forge  the  said  certain  filings  and 
statements  in  writing  aforesaid,  the  said  filings  and  state- 
ments being  of  the  tenor  following,  to  wit :  'To  the  pro- 
bate judge  of  Arapahoe  county:  1,  M.  C.  Dailey,  hereby 
apply  for  a  deed  to  lots  17, 18,  19,  20,  in  block  67 ;  lots  25, 


Digitized  by 


Google 


1877.]  Downing  v.  Brown.  681 

26  in  block  136  ;  lots  26  and  27  in  block  142  ;  lots  6  and  6 
in  block  160,  in  the  east  division  in  the  city  of  Denver,  Col- 
orado Territory,  under  the  act  of  congress,  entitled  '  an  act 
for  the  relief  of  the  citizens  of  Denver,  in  the  Territory  of 
Colorado,'  approved  May  28,  1864,  and  claim  the  same  by 
title  from  the  Denver  Town  Company,  and  by  improve- 
ments made  thereon. 
Dbnvek,  May  lOihy  1865. 

M.  C.  Dailey.' 

And  did  make  and  forge  the  following  written  statement 
and  record  of  the  said  probate  office  aforesaid,  to  wit:  'To 
the  probate  judge  of  Arapahoe  county:  I,  M.  C.  Dailey, 
hereby  apply  for  a  deed  to  lots  26  and  28,  29  and  30  in 
block  165 ;  lots  23  and  24  in  block  166 ;  lots  1,  2,  25  and  20 
in  block  232  in  the  east  division  of  the  city  of  Denver,  Col- 
orado Territory,  under  the  act  of  congress,  entitled  '  an  act 
for  the  relief  of  the  citizens  of  Denver,  in  the  Territory  of 
Colorado,'  approved  May  28, 1864,  and  claim  the  same  by 
title  from  the  Denver  Town  Company,  and  by  improve- 
ments made  thereon. 

Denver,  May  15, 1865. 

M.  C,  Dailey.' 

To  the  great  damage  of  the  said  city  of  Denver,  in  the 
county  and  Teiiitory  aforesaid,  and  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided.  And  the  de- 
fendant avers  that  under  the  acts  of  congress  and  the  legis- 
lative assembly  of  the  Territory  of  Colorado,  providing  for 
the  entry  of  town  sites  and  the  disposal  of  the  trusts  created 
thereby,  the  town  lots  in  said  city  of  Denver  which  re- 
mained undisposed  of  by  being  deeded  and  conveyed  to  the 
respective  occupants  and  owners  of  the  improvements 
thereon,  according  to  their  respective  interests,  belonging 
to  the  said  city  of  Denver  in  trust  for  the  use  and  benefit 
of  the  inhabitants  of  said  city,  to  be  disposed  of  according 
to  the  laws  of  the  legislative  assembly  of  Colorado  Territory, 
and  that  the  lots  mentioned  and  described  in  the  said  false 
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and  ftN-ged  written  statoment  and  appUoationa  for  deeds  weFe 
lots  which  belonged  to  the  tsaid  city  in  trust,  nnder  the 
provisions  of  said  aets  of  congress  and  of  the  legislfttiTe 
aissembly  aforesaid^  atid  that  said  dtatemeilts  and  applica- 
tions for  deedS)  falsely  made  and  fotged  as  aforesaid,  were 
by  the  said  plaintiff  piaeed  npon  the  iiles  and  records  of 
the  said  probate  court  of  the  said  county,  to  wit :  at  the 
time  aforesaid,  and  were  intended  by  the  plaintiff  to  defrtknd 
the  said  city  of  Denver  out  of  the  town  lots  aforesaid. 

And  the  said  plaintiff  did  by  the  false  and  corrupt  mak- 
ing of  the  said  written  statements  thereby  commit  the  crime 
of  forgery.  Wherefore  the  said  defendant,  at  the  several 
times  when,  etc.,  in  the  said  first  count  mentioned,  at  the 
county  and  territory  aforesaid,  spoke  and  published  of 
and  concerning  the  said  plain titf  the  said  words  in  the  said 
first  count  mentioned  to  have  been  spoken  and  published  of 
and  concerning  the  said  plaintiff,  as  it  was  lawful  for  him 
to  do  for  the  cause  aforesaid,  and  this  the  defendant  is 
ready  to  verify.  Wherefore  he  prays  judgment,  if  the  said 
plaintiff  ought  to  have  or  maintain  his  aforesaid  action 
thereof  against  him,  etc. 

And  for  a  further  amended  plea  in  this  behalf  to  the  first 
count  of  the  plaintiff's  said  declaration,  the  defendant 
comes  and  defends  the  wrong  and  injury  when^  etc.,  and  as 
to  the  publishing  of  the  said  several  words  of  and  ooncemifl^ 
the  said  plaintiff,  as  in  tlie  first  count  of  said  declaration  men- 
tioned, the  said  defendant  saith  that  the  said  plaintiff  ouglit 
not  to  have  or  maintain  his  aforesaid  action  thereof  against 
him,  because  he  says  that  before  the  publishing  of  said 
words  of  and  concerning  the  said  plaintiff,  in  the  said  first 
count  mentioned,  to  wit :  on  the  10th  day  of  December, 
1867,  at  the  county  of  Arapalioe  and  Territory  of  Colorado, 
with  the  intent  to  defraud  and  cheat  the  city  of  Denver  in 
the  county  and  Territory  aforesaid,  falsely,  deceitfully  and 
corruptly  in  and  upon  a  certain  registry  and  record  book 
of  filingS)  then  and  there  being  a  record  and  authentic 
Boatter  of  a  public  nature  in  the  office  of  the  probate  court 
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of  the  eaidcouQity  of  ArapaJioe  and  Territory  of  Colorado, 
that  ifi  to  69y,  in  the  book  of  record  of  ^U^ga  of  written 
Btatemente  of  the  lot^  of  the  Denver  tqwn  site^  contaiiiing 
the  recorded  lists  of  filings  on  town  lots^  pr  record  of  the 
written  statements  called  filings,  then  and  there  heing  a 
record  of  the  written  statements  and  applications  for  deeds 
for  lots  in  the  town  site  of  the  9aid  city  of  Denver,  and  pur- 
porting  to  be  wade,  filed  and  recorded  in  aocprdance  with 
the  provisions  of  the  act  of  congress  entitled'  an  act  for  the 
rdief  of  the  citizens  of  Denver,  in  the  Territory  of  Colorado, 
approved  May  28, 1864,  by  the  probate  judge  of  said  county 
and  Territory,  for  the  several  use  aad  benefit  of  the  rightful 
owners  and  occupants  of  the  said  lots  mentioned  and  set 
forth  in  said  registry  and  record  book,  and  made  by  said 
plaintiff  when  he  was  the  probate  judge  of  said  county,  as 
hereinafter  particularly  set  forth,  and  when  acting  as  such 
trustee  as  probate  judge.  And  the  defendant  says  that 
said  registry  and  book  of  the  record  of  said  statements  in 
writing  was  made  and  kept  by  the  probate  judges  of  the 
said  county  as  a  record  and  authentic  matter  of  a  public 
nature,  and  as  a  record  of  the  said  probate  court's  acts  and 
proceedings  in  relation  to  carrying  out  the  said  trust  under 
the  said  act  of  congress,  and  under  the  provisions  of  an 
act  of  the  legislative  assembly  of  the  Territory  of  Colorado 
regarding  the  entry  of  town  sites  upon  the  public  land, 
and- the  disposition  of  the  trusts  imposed  thereby,  and 
acts  amendatory  thereof.  And  the  defendant  says  that 
the  said  plaintiif,  while  he  was  probate  judge  of  said  county 
and  Territory,  to  wit,  on  the  10th  day  of  December,  1867, 
falsely,  feloniously  and  corruptly  did  alter  aad  forge  the 
said  registry  and  record  and  authentic  matter  of  a  public 
nature  in  the  office  of  the  probate  court  of  said  county  and 
Territory  aforesaid,  by  false  and  corrupt  insertions,  inter- 
lineations and  alterations  made  in  writing  and  figures  as 
follows,  to  wit:  on  page  of  said  registry  and  book  of 
record  of  statements  numbered  six,  did  change  to  block 
196  in  right  of  block  96,  and  on  page  numbered  thirteen  of 
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said  book  did  make  the  following  insertion,  to  wit:  *60 
Asliley  Franklin  23  &  24,  106,  26,  62,  6  &  6,  136,  7  &  8,  109, 
East  Denver,  deeded.'  The  said  plaintiff  meaning  thereby 
that  lots  23  and  24  in  block  106,  and  lot  26  in  block  62,  and 
lots  6  and  6  in  block  136,  and  lots  7  and  8  in  block  109,  in 
the  east  division  of  the  said  city  of  Denver,  had  been  con- 
veyed and  deeded  to  Ashley  Franklin.  And  on  page 
numbered  16  of  said  registry  and  record  book  of  statements 
did  make  the  following  false  insertions  and  interlineations, 
to  wit :  '70,  E.  S.  Marlow,  13,  14, 16  &  16,  46,  31  &  32,  20, 
1, 2, 3  and,  4, 21,  deeded.'  The  said  plaintiff  meaning  thereby 
that  lots  13,  14,  16  and  16  in  block  46,  and  lots  31  and  32 
in  block  20,  and  lots  1,  2,  3  and  4  in  block  21,  had  been 
conveyed  and  deeded  to  E.  F.  Marlow.  And  on  page  num- 
bered 18  of  said  registry  and  record  book  of  filings  did 
make  the  following  insertions  and  interlineations,  to  wit : 
'.80,  Alexander  F.  Safely,  23  and  24,  21,  19  and  20,  56,  3, 
and  4,  77,  deeded.'  The  said  plaintiff  meaning  thereby 
that  lots  23  and  24  in  block  21,  and  lots  19  and  20,  in  block 
56,  and  lots  3  and  4  in  block  77,  had  been  deeded  to  Alex- 
ander F.  Safely.  And  on  page  numbered  40  of  said  regis- 
try and  record  book  of  statements  did  make  the  following 
insertions  and  interlineations,  to  wit :  '  Henry  L.  Bouthat, 
5,  29,  12,  42,  11,  64,  1,  74,  West  Denver,  deeded.'  Said 
plaintiff  meaning  thereby  that  lot  5  in  block  29,  and  lot  12 
in  block  42,  and  lot  11  in  block  64,  and  lot  1  in  block  74, 
in  the  west  division  of  said  city  of  Denver,  had  been  duly 
deeded  and  conveyed  by  the  probate  judge  of  said  county 
to  Henry  L.  Bouthat. 

And  the  defendant  avers  that  said  insertions  and  inter- 
lineations made  by  said  plaintiff  as  aforesaid  were  falsely 
and  fraudulently  made  and  forged  with  the  intent  to  de- 
fraud the  said  city  of  Denver.  And  the  defendant  avers 
that  under  and  by  virtue  of  the  acts  of  Congress  providing 
for  the  entry  of  town  sites  and  the  entry  of  the  land  occu- 
pied by  the  inhabitants  of  the  city  of  Denver,  by  the  pro- 
bate judge  of  Arapahoe  county,  in  trust  for  the  benefit  of 
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the  owners  and  occupants  of  lots  and  owners  of  the  im 
provementa  thereon,  under  said  acts  of  Congress,  and  by 
virtue  of  the  acts  of  the  legislative  assembly  of  the  Terri- 
tory of  Colorado  providing  for  the  carrying  into  effect  and 
the  disposition  of  the  said  town  lots  in  accordance  with 
said  trust,  all  the  lots  in  said  city  of  Denver  tp  which  there 
was  no  owners  or  occupants  entitled  to  deeds  from  the  pro- 
bate judge,  and  all  lots  which  remained  undisposed  of  to 
individual  claimants  under  the  provisions  of  said  acts 
belonged  to  the  said  city  of  Denver  in  trust  for  the  use  and 
benefit  of  all  the  inhabitants  of  said  city,  and  the  said 
vacant  and  unoccupied  lots  were  by  the  provisions  of  said 
acts  to  be  transferred  to  said  city  or  sold  and  the  proceeds 
thereof  transferred  to  said  city  in  trust  for  the  inhabitants 
thereof  aforesaid.  And  that  the  lots  mentioned  and  de- 
scribed in  the  false,  corrupt  and  forged  insertions,  inter- 
lineations in  the  above-described  book  of  record  of  state- 
ments and  applications  for  deeds,  were  lots  which  belonged 
to  said  city  of  Denver  in  trust,  and  which  were  vacant  and 
unoccupied  and  remained  undisposed  of  to  individual 
claimants  under  the  provisions  of  the  said  acts  of  Congress 
and  of  the  legislative  assembly  aforesaid,  and  that  said 
false,  corrupt  and  forged  insertions,  interlineations  in  said 
record  book  of  statements  and  applications  for  deeds  for 
said  lots,  were  made  by  said  plaintiff  in  and  upon  the 
records  of  tlie  probate  court  of  Arapahoe  county  aforesaid, 
at  the  time  aforesaid,  and  were  intended  by  said  plaintiff  to 
defraud  the  said  city  of  Denver  out  of  the  town  lots  be- 
longing to  the  said  city  as  aforesaid,  and  that  said  city  was 
by  said  acts  so  defrauded. 

And  the  said did  thereby  corruptly  and  felon- 
iously commit  the  crime  of  foi^ery.  Wherefore  the  said 
defendant  at  the  several  times  whence,  etc.,  in  the  said  first 
count  mentioned  to  have  been  spoken  and  published  of  and 
concerning  the  said  plaintiff,  as  it  was  lawful  for  him  to  do 
for  the  cause  aforesaid-  And  this  the  defendant  is  ready 
to  verify." 

Vol.  IIL— 74 
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^^  And  as  to  the  publishing  of  the  wid  sdveral  w<»dsol^ 
and  concerning  the  said  (daintiff,  as  in  ihe  seventh  coamt 
of  said  declaration  mentioned,  the  said  defendant  saith  that 
the  said  plaintiff  ought  not  to  have  or  maintain  his  afore- 
said action  thereof  against  him,  because  he  says  that  before 
the  publishing  of  the  said  words  of  and  conoeming  the  said 
plaintiff,  as  in  the  said  seventh  count  mentioned,  to  wit:  on 
the  1st  day  of  September,  A.  D.  1878,  at  the  county  of  Ara- 
pahoe and  Territory  of  Colorado,  Uiat  the  said  plaintiff  un- 
lawfully, wickedly  and  corruptly,  intending  to  hinder  and 
prevent  the  free  and  indifferent  election  of  members  of  the 
legislative  assembly  and  other  officers  to  be  voted  for  at  the 
election  precinct  at  the  election  mentioned  in  said  seventh 
count  aforesaid,  and  by  illegal  and  corrupt  means  to  stuff 
the  ballot  box  and  to  cause  illegal  and  fraudulent  ballots 
fraudulently  to  be  introduced  into  the  said  ballot*box  used 
at  the  said  voting  precinct  in  the  county  and  Territory  for 
the  election  of  officers,  ae  mentioned  in  said  seventh  count 
of  said  plaintiff's  declaration  aforesaid,  did,  on  the  3d  day 
of  September,  A.  D.  18W,  at  the  county  and  T^'ritory 
aforesaid,  unlawfully,  wickedly  and  corruptly  promise  one 
Albert  Cowgill.(he,  the  said  Cowgill,  bdng  a  judge  of  elec- 
tion at  the  said  precinct  and  election  afot^esaid  mentioned 
in  the  said  seventh  count  of  said  plaintiff's  declaiation)  a 
large  sum  of  money,  to  wit:  the  sum  of  four  hundred  dol- 
lars, £M9  a  gift,  bribe  and  reward  to  him,  the  said  Albert 
Cowgill,  to  corruptly,  wickedly  and  fraudulently  introduce 
or  cause  and  procure  to  be  introduced  a  large  number,  to 
wit :  one  hundred  illegal  and  fraudulent  ballots  into  the 
said  ballot-box  at  the  said  election  afbresaid,  and  did  th^i 
and  there,  in  a  certain  directory,  to  wit :  a  city  directory  of 
the  city  of  Denver,  mark  and  check  off  a  large  number  of 
names,  to  wit:  one  hundred,  and  deliver  the  said  directory 
with  the  names  so  marked  and  checked  off  as  aforesaid  to 
said  Albert  Cowgill,  and  directed  and  requested  him,  the 
said  Cowgill,  to  vote  them,  that  is,  to  wickedly,  corruptly 
and  fraudulently  introduce  the  said  names  on  baUott  into 
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the  bHUot4;>o^  afofasaid  at  the  eleotion  m^ioned  and  d^ 
9eri;bed  in  th^  wid  seveoath  count  afpiwai^,  in-  order  and 
with  the  intent  to  iiakduoe^  proQure  ajud  compt  the  mid 
Albert  CovgiU  by  loeans  of  the  aaid  bribe,  gift  and  lewaud, 
and  th^  nwl^iiftg  and  deliviering  to  him  of  the  nam^fS  in  thie 
aaid  direetory,  a9  aforesaid,  to  eorruptly,  wi^^^ly  and 
frHud^lwUy  staff  the  eaid  ballot-box,  and  int^rodiM^  into 
the  sa^d  bs^lot-^hox  at  the  i^d  ele^xtion  mejatioiied  m  tik^ 
eaid  ^eipentb  oai^nt^  iUegal  and  £randulent  ballots,  to  t^ 
great  obBtruction  and  hindrance  of  the  freedom  of  eJocticm  I 
and  tb^  4^d  plaiAUff  did  thereby  conunit  the  «i«iiefl,  ois- 
^mearHffP  and  offenee  of  bribery,  of  attempting  to  stiiff  the 
ballot-box  and  to  introduce  fraudulent  and  illegal  ballote 
inito  the  eaid  ballot-box,  and  of  attwoipting  by  bribery  wd 
oorrapt  pi)oa[ii9es  aA  unlawful  interfei^enoe  i«  Une  eleotiron 
aforesaid.  And  the  said  defendant  aforesaid  says  thai  the 
supposed  lihQlou^  matter  and  words  mentioned  m  the  said 
s^r^ath  count  of  plaintiff's  said  declaration  were  sil  written 
and  published  solely  with  reference  to  the  comEnitting  by 
the  said  plaintiff  of  the  said  aots  of  bribery  and  attempts  to 
stuff  the  ballot-box  hereinbefore  described  and  mt  forth, 
and  none  other*  Wherefoie  the  said  defendant,  at  the  siey- 
eral  times  when,  etc.,  in  the  said  seventh  count  xaeuitioned, 
at  tibia  county  and  Teorritory  aforesaid,  spoke  and  published 
of  and  coftceraing  the  said  plaintiff  the  said  words  in  the 
said  count  alleged,  as  it  was  lawful  for  him  to  do  for  the 
cftuse  aforesaid.  And  this  the  said  defeaidant  is  ready  to 
verify.  Whedrefore  he  prays  judgment,  if  the  said  plaintiff 
ought  to  have  or  maintain  his  afoiesaid  auction  therwl 
against  faisi,"  etc. 

The  cause  vaa  tried  at  the  April  term,  1876,  Dssult&ng  im 
a  verdict  for  the  defendant,  upon  which  judgment  was  eu- 
tered.  To  reverse  this  judgment  the  plaintiff  sjosed  emt  iliis 
writ  of  error. 

The  ^^boek  of  filings,"  or  ^'  memorandum  "  of  filings,  t^e 
character  of  which  is  determined  in  the  opinion,  a»ppe8«s 
£rom  the  evidence  to  have  bean  ^^  a  meworanda  of  filiangs  of 
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city  lote,  that  were  deposited  in  the  office  of  the  probate 
judge."  That  it  was  obtained  and  kept  by  the  original 
trustee  (James  Hall),  under  the  town  site  act,  and  was  nsed 
by  him  as  a  matter  of  convenience  merely,  as  an  index  to 
the  filings.  To  the  introduction  of  this  book  in  evidence 
the  plaintiff  objected  because  it  was  immaterial,  because 
the  book  was  not  a  record,  because  it  was  not  required  by 
law  to  be  kept,  and  was  not  an  authentic  matter  of  a  pub- 
lic nature.  The  objection  was  oveiTuled  and  an  exception 
duly  reserved. 

It  does  not  appear  that  any  evidence  was  offered  at  the 
trial  by  the  defendant  to  sustain  the  first  special  plea  to  the 
first  count. 

Of  the  instructions  given  to  the  jury  and  upon  which 
error  was  assigned,  it  is  deemed  necessary  to'  give  the  fol- 
lowing : 

"  It  is  claimed  on  behalf  of  the  plaintiff  that  the  article 
containing  quotation  from  Shakespeare  charges  the  plain- 
tiff with  both  the  crime  of  murder  and  the  crime  of  perjury, 
while  the  defendant  asserts  that  it  charges  neither  murder 
nor  perjury,  nor  any  other  crime  than  forgery ;  that  it  sim- 
ply contrasts  Richard  with  Downing,  representing  the  former 
arraigned  at  the  bar  of  his  own  conscience,  and  convicted 
by  it  of  murder,  perjury,  and  all  other  sins,  and  Downing, 
unstricken  by  conscience,  affects  to  laugh  at  his  own  for- 
geries. In  determining  the  true  intent  and  meaning  of  this 
article  you  should  look,  not  only  at  its  heading,  the  quota- 
tion referred  to,  and  the  sentence  that  immediately  follows 
the  quotation,  but  also  all  of  the  article  in  its  whole  tenor 
and  effect,  as  well  to  the  witnesses  who  have  testified  to  the 
understanding  of  its  meaning,  which  they  respectively  had 
when  they  first  read  it,  and  while  the  subject  was  fresh  in 
their  minds." 

The  plaintiff  also  assigned  error  upon  certain  of  the  in- 
structions, because  the  court,  in  such  instructions,  assumed 
facts  to  have  been  proved  which  it  was  the  province  of  the 
jury  alone  to  determine,  and  of  which  the  following  is  one 
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of  a  number:  "Did  Downing  ever  have  the  book  in  his 
possession  ?  Were  the  forged  entries  in  the  book  when  he 
received  it  ?  If  they  were  not  there  in  the  book,  were  they 
therein  when  he  delivered  it  to  his  successor  1  Were  the 
fraudulent  forged  claims  in  Downing' s  handwriting  dis- 
guised?" etc. 

Mr-  J.  Q.  Charles,  Mr.  E.  L.  Smith,  and  Mr.  L.  B. 
France,  for  plaintiff  in  error. 

Messrs.  Symes  &  Decker,  Browne  &  Putnam^  and 
Mr.  Thomas  M.  Patterson,  for  defendant  in  error. 

Thatcher,  C.  J.  This  was  an  action  on  the  case  for  libel, 
brought  by  plaintiff  in  error  against  the  defendant  in  eiTor 
in  the  court  below. 

The  declaration  contains  seven  counts.  The  first  alleges 
that  the  defendant  had  charged  the  plaintiff  with  the  com- 
mission of  perjury  ;  the  second  with  the  commission  of  per- 
jury and  murder ;  the  third  with  the  commission  of  perjury; 
the  fourth  with  the  commission  of  murder ;  the  fifth  with 
the  commission  of  murder;  the  sixth  with  the  commission 
of  felonious  offenses;  the  seventh  with  *' stuffing  the  ballot- 
box"  at  a  certain  general  election  in  Arapahoe  county. 
To  the  whole  declaration  the  plea  of  the  general  issue  was 
interposed.  To  the  first  count,  two  pleas  of  justification 
were  filed,  the  first  of  which  averred  that  the  plaintiff  had 
forged  two  certain  filings,  or  applications  for  lots,  purport- 
ing to  be  signed  by  M.  C.  Dailey ;  and  the  second  alleges, 
that  the  plaintiff,  with  intent  to  defraud  the  city  of  Denver, 
altered  and  forged  a  certain  registry,  or  record  book,  and 
authentic  matter  of  a  public  nature,  in  the  ofl5ce  of  the  pro- 
bate judge  of  Arapahoe  county,  by  insertions,  interlinea- 
tions and  alterations  in  writing  and  figures  on  certain  desig- 
nated pages  of  said  book. 

To  the  seventh  count  a  plea  of  justification  was  filed. 

To  the  counts  from  the  second  to  the  sixth,  inclusive  of 
both,  the  general  issue  was  the  sole  plea. 
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An  important  iaquiry  relates  to  the  character  of  the 
"filing  book"  introduced  in  evidence.  Can  forgery  be 
predicated  of  it  under  our  statutes  i 

Sec,  09,  chap.  22?  p.  208,  R.  S.,  provides,  "  that  every  per- 
son who  Bh»U  &lsely  nialw,  alter,  forge,  or  counterfeit  any 
record,  or  other  authentic  matter  of  a  public  nature  *  * 
*    *     *    shall  be  deemed  guilty  of  forgery." 

Sec.  87  of  the  same  chapter  makes  it  a  felonious  offense 
for  any  "  public  officer  or  other  person  to  forge,  deface  or 
falsify  any  document  or  instrument  recorded,  or  any  re- 
gistry, *****  or  to  alter,  defaiie  or  falsify  any 
minute^  document,  book,  or  any  proceeding  whatever,  of 
or  belonging  to  any  public  offioe  within  this  Territory." 

A  record  i9  defined  by  Bouvier,  in  hi$  Uw  dictioaary,  to 
be  a  written  memorial  made  by  a  public  officer,  authorized 
by  law  to  perform  that  function,  and  intended  to  serve  as 
evidence  of  ^mething,  written,  said,  or  done. 

We  are  satisfied  that  the  probate  judge's  memorandum- 
book  was  not  required  by  law  to  be  kept  It  was  a  convenient 
book  of  reference,  in  which  entries  were  made,  generally  by 
the  probate  judge,  who  was  acting  as  trustee  for  the  occu- 
pants of  lots  within  the  limits  of  the  congressional  grant,  and 
occasionally  by  the  beneficiaries'  attorneys.  It  contained 
brief  memoranda,  purporting  to  give  the  names  of  certain 
persons  who  had  made  applications  for  lots — the  dates  such 
applications  were  made — whether  a  deed  for  the  lot  or  lots 
applied  for  had  been  executed,  and  in  some  cases,  whether 
adverse  filings  had  been  made  on  the  same  lots,  and  vari- 
ous other  minutes  which  could  only  be  made  intelligible 
by  oral  testimony.  The  original  applications  deposited  as 
required  by  law,  with  the  probate  judge,  stood  as  plead- 
ings in  every  case  of  contest  between  adverse  claimants  in 
the  probate  court.  R.  Ss,  p.  622.  But  the  trustee's  minute 
in  the  *' filing-book"  served  no  such  purpose,  nor  was  it  In 
any  sense  evidentiary.  It  was  not  an  authorized  memorial 
of  the  trustee's  acts  and  proceedings.  But  if  not  a  record, 
it  is  contended  that  it  is  an  authentic  matter  of  a  public 
nature.    Authentic,  in  legal  parlance,  means  "  vested  with 
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all  d lie  formalities  and  l^ally  attested/'  Webster* s  Die. 
No  such  claim  can  be  made  for  this  book  ;  nor  do  we  think 
that  it  can  be  asserted  that  it  is  a  book  ''of  or  belonging  to 
any  public  office."  In  oar  opinion,  It  has  no  c>j^i^  char- 
acter. 

To  give  to  the  entries  in  the  memorandum-book,  concern- 
ing which  forgery  is  charged  and  proof  offered,  the  invio- 
lable sanctity  of  a  record,  or  other  authentic  matter  of  a 
public  nature,  would  be  an  innovation  whose  consequences 
would  necessarily  be  mischievous.  Moore  v.  Kline jl  Pen. 
&  Watts,  129 ;  In  re  Corryell,  22  Cal.  179  ;  Weed  v.  Weed, 
25  Conn.  344 ;  State  v.  Young,  46  N.  H.  266. 

The  only  adjudicated  case  cited  by  coansel  for  defendant 
in  error  in  support  of  the  view  that  an  alteration  or  inser- 
tion of  a  minute  in  the  memorandum-book,  with  intent  to 
defraud  {Ream  v.  ComTiwnwealtk,  8  Serg.  &  Bawie,  207),  is 
forgery,  does  not  go  to  the  extent  claimed  by  counsel.  In 
that  case,  the  forgery  of  which  Eieam  was  convicted  was  of 
an  enrollment,  '^  directed  by  law,  and  preseirved  for  the  use 
of  the  public." 

Of  what  efficacy  in  law  was  the  memorandum  of  filings 
purporting  to  have  been  made  by  Alexander  Safely  and 
others  ? 

If  the  memorandum  had  been  genuine,  it  oould  affect  no 
legal  rights — ^it  could  have  been  the  foundation  of  no  l^al 
liability.  However  reprehensible  may  have  been  the  con- 
duct of  the  plaintiff  in  error,  and  however  coirupt  his 
motives  may  have  been,  we  are  reluctantly  impelled  to  the 
conclusion  that,  in  no  view  of  the  case,  were  the  unauthor^ 
ized  memoranda  in  the  so-called  ^*  filing-book,"  the  sub* 
ject  of  forgery. 

It  is  assigned  for  error,  that  the  court  instructed  the  jury 
that  when  the  truth  of  the  charge  is  plead  in  justification, 
the  plea  need  only  be  supported  by  a  preponderance  of  evi- 
dence. 

As  to  the  soundness  of  this  instruction,  the  authorities 
are  in  conflict.    When  a  person  is  on  trial  for  a  crime,  when 
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life  or  liberty  is  in  jeopardy,  every  reasonable  doubt  aris- 
ing from  the  evidence  as  to  his  guilt  must  be  resolved  in 
favor  of  his  acquittal.  In  every  such  case,  if  the  jury  is 
not  satisfied,  beyond  a  reasonable  doubt,  of  the  prisoner's 
guilt,"  however  strongly  the  evidence  may  preponderate  in 
that  direction,  the  law  will  not  tolerate  a  conviction.  In 
civil  causes  a  different  rule  generally  prevails,  and  although 
many  authorities  except  from  the  rule  the  plea  of  justifica- 
tion interposed  in  a  civil  action  for  libel,  and  require  that  the 
truth  of  the  charge  shall  be  established  beyond  a  reason- 
able doubt,  we  fail  to  discover  any  controlling  reason  for 
such  an  exception.  When  a  party,  desiring  to  vindicate 
his  character  against  the  libelous  aspersions  of  others,  seeks 
redress  in  a  court,  it  would  seem  but  just  that  controverted 
questions  raised  by  the  pleadings  should  be  tried,  and  a 
verdict  rendered  in  accordance  with  the  rules  applicable  in 
other  civil  causes. 

In  England,  there  was  a  substantial  reason  for  requiring 
a  more  conclusive  degree  of  certainty  of  the  truth  of  the 
charge  in  a  civil  action  for  libel  which  does  not  apply  in 
this  country.  There,  if  the  plea  of  justification,  where  a 
felony  had  been  charged,  was  sustained  by  the  verdict  of  a 
jury,  the  verdict  stood  as  an  indictment.  Says  Lord  Ken- 
yon,  in  Cook  V.  Fields  3  Esp.  133,  ''where  the  defendant 
justifies  words  which  amount  to  a  charge  of  felony,  and 
proves  his  justification,  the  plaintiff  may  be  put  upon  his 
trial  by  that  verdict  without  the  intervention  of  a  grand 
jury."  Here  no  such  result  follows,  and  the  reason  of  the 
rule  ceases  to  operate.  Neither  life  nor  liberty  is  in  any 
degree  imperiled  by  the  verdict.  No  otlier  consequences 
follow  it  than  follows  a  verdict  in  any  other  civil  cause. 
It  does  not  take  the  place  of  an  indictment.  If  the  truth  of 
the  words  published  is  by  a  preponderance  of  evidence 
proved  to  the  satisfaction  of  the  jury,  the  plea  is  sustained. 
The  adoption  of  this  rule  does  not  change  or  modify  the 
presumption  of  innocence  which  the  law  raises  in  favor  of 
the  plaintiff,  nor  does  it  waive  the  necessity  of  proving  every 
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element  that  enters  into  the  crime  charged,  by  evidence  of  a 
kind  and  quantity  that  in  the  minds  of  the  jury  overturns 
the  case  made  by  the  plaintiff.  JSllis  v.  BuzzeU^  60  Me.  210, 
reported  also  in  11  Am.  Rep.  204,  is  a  leading  case  in  sup- 
port of  this  view.  See,  also,  Folsom  v.  BrowUj  5  Foster, 
114;  Spruill  v.  Cooper,  16  Ala.  791;  Matthews  v.  Huntley^  9 
N.  H.  147;  Kincade  v.  Brddshaw,  3  Hawk's  Law  ( N.  C. ) 
R.  63. 

Where  perjury  is  charged,  the  evidence  of  two  witnesses, 
or  one  witness  and  corroborating  circumstances,  is  necessary 
to  sustain  the  plea  of  justification ;  but  the  requisite  evi- 
dence being  adduced  however  it  may  conflict  with  other  tes- 
timony, as  in  any  other  civil  case,  the  jury  must  weigh  it, 
and  will  be  warranted  in  finding  a  verdict  in  support  of  the 
plea,  although  they  may  not  be  satisfied  of  the  truth  beyond 
a  reasonable  doubt.    Spruill  v.  Cooper^  cited  supra. 

What  meaning  the  publisher  designed  should  be  attached 
to  the  language  he  employed,  neither  court  nor  jury,  as  a 
general  rule,  need  inquire.  But  the  sense  in  which  it  may 
be  understood  by  those  to  whom  it  is  published  is  mate- 
rial. In  the  absence  of  ambiguity,  words  must  be  taken  to 
mean  what  they  legally  import,  without  regard  to  the  secret 
intent  of  the  publisher.  If  in  legal  contemplation  they  clearly 
charge  a  felony,  the  publisher  cannot  be  allowed  to  impute 
to  them  at  the  trial  a  different  meaning.  The  ordinary  and 
necessary  import  of  the  language  in  Article  *'  A, "  is,  that 
the  plaintiff  in  error  had  committed  forgery.  Whatever 
meaning  the  defendant  in  error  may  have  designed  to  con- 
vey, the  language  is  not  capable  of  any  other  construction. 
Townshend  on  Slander  and  Libel,  §  139. 

It  is  insisted  that  the  crimes  of  perjury,  murder  and  all 
other  sins  are  imputed  to  the  plaintiff  in  error  by  article 
"B,"  which  is  as  follows : 

Vol.  III.— 75 
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**MOBE  FACTS  OP  JaCK  DoWKING'S    ^  KBiaV.' 

"How  THE  PROPERTT  IWTEREfirtS  OP  DEHrTKB  WERE  'LED 
TO  THE  ALTAR,*'  * 
**  Hy  ooAscieDoe  bath  a  thmisazid  geveral  tongues ; 
And  every  totigtuD  fariogB  in  a  seveval  tale ; 
And  every  tale  condemiui  me  !f6r  a  vilkdn. 
Perjury !  foul  perjury  1 1  in  the  highest  degree  ; 
Murder  I  stern  murder  !  1  in  the  direst  degree  ; 
All  several  sins,  all  used  in  each  degree, 
Throng  to  the  bar,  oiying  all,  Ouiity !  Ouilty  1  * 

"  And  yet  Jack  Downing  affects  to  laugh  with  a  low  gut- 
tural  sound,  Ha  !  ha  1!  ha  !1! " 

This  language,  as  applied  to  the  plaintiff  in  error,  is  not 
free  from  ambiguity,  and,  to  ascertain  its  meaning,  the  noto- 
rious extraneous  circumstances  (which  were  fully  disclosed 
at  the  trial),  under  which  it  was  used,  may  be  taken  into 
consideration.  In  the  light  of  such  circumstances,  whether 
the  entire  article,  taken  together,  having  reference  not  only 
to  the  quotation,  but  to  the  heading  and  concluding  sentence, 
are  to  be  interpreted  as  charging  the  plaintiff  in  error  with 
the  crimes  of  murder  and  perjury,  and  all  other  sins,  or  as 
only  contrasting  Richard  with  the  plaintiff  in  error,  **  rep- 
resenting the  former  arraigned  at  the  bar  of  his  own  con- 
science, and  convicted  by  it  of  murder,  perjury,  and  all 
other  sins,  and  the  plaintiff  in  error,  unstricken  by  con- 
science, affecting  to  laugh  at  his  own  forgeries,"  with  the 
commission  of  which  the  defendant  in  error  had  before 
cliarged  him  in  the  Denver  Tribune,  of  which  he  was  the 
proprietor,  was  properly  submitted  to  the  jury. 

The  effect  of  the  language  in  article  **B'''  upon  the  com- 
munity (taken  as  a  whole,  its  meaning  is  doubtful)  could 
only  be  determined  by  a  jury,  after  hearing  the  testimony 
of  witnesses  as  to  the  occasion  upon  which,  and  the  circum- 
stances unaer  which  the  language  was  used.  In  order  to 
ascertain  its  sense,  the  jury  should  be  made  to  occupy,  as 
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far  as  possiblti,  the  sitnation  of  the  parties  to  whom  it  was 
published.  Bays  Townshend  on  Slander  and  Libel,  p.  166  : 
"Pot  the  purpose  of  its  construction,  language  is  to  be 
regarded  not  merely  with  reference  to  the  words  employed, 
but  ac60i?ding  to  the  sense  or  meaning  which,  all  the  cir- 
oumstanees  of  Us  pudUoadon  considered,  the  language  may 
be  fairly  presumed  to  have  conveyed  to  those  to  whom  it 
was  published.  The  language  is  always  to  be  regarded 
with  reference  to  what  has  been  its  efltect,  actual  or  pre- 
sumed, and  the  sense  is  to  be  arrived  at  with  the  h(Ap  of  the 
oomse  and  occasion  of  Us  publicaiion" 

Thus,  in  Van  Rensselaer  v.  Dale,  1  Johns.  Oases,  2T9, 
the  language,  ^STohn  Keating  is  as  damned  a  rascal  as  ever 
livedo  and  all  who  joined  his  party  and  the  procession  on 
the  Fourth  of  July  are  a  set  of  black-hearted  highwaymen, 
robbers  and  murderers,^  in  view  of  the  concomitant  circum- 
stanceSy  and  having  reference  to  the  transaction  to  which  it 
related,  did  not,  it  was  held,  import  .that  Keating  and  his 
party  were  either  highwaymen,  robbers  or  murderers. 
Quinn  v.  QOeura,  2  E.  D.  Smith,  388. 

The  ioj^tructions,  so  far  as  variant  from  the  rulee  here 
laid  down  for  the  purpose  of  determining  the  meaning  of 
the  language  used,  are  erroneous. 

Although  the  instruction  that  ''the  defendant  is  justified 
io  law,  and  exempt  from  all  responsibility  if  the  matter  be 
true,"  would  be  unobjectionable  if  confined  to  the  counts 
to  which  the  truth  was  specially  plead  in  justification,  it 
tended,  in  the  unrestricted  form  in  which  it  was  given,  to 
mislead  the  jury.  Pleas  of  justification  were  interposed 
only  to  the  first  and  seventh  counts.  The  general  issue  was 
the  only  response  to  the  other  five,  under  which  truth  could 
not  be  proved  in  justification.  The  truth  must  always  be 
specially  plead.  Porter  v.  Botkins,  69  Penu.  484.  Town- 
shend  on  Slandef  and  Libel,  §  409  ;  Starkie  on  Slander  and 
Libel,  543*. 

The  court  refused  to  instruct  the  jury,  upon  the  request 
of  the  plaintiff,  as  follows : 
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•*The  jury  are  instructed  that  if  a  material  part  of  a 
plea  of  justification  fails,  the  plea  fails  altogether,  and  if  a 
defendant  in  an  action  of  libel  interposes  a  plea  of  justifi- 
cation, and  abandons  or  fails  to  prove  his  ple^,  such  failure 
to  prove,  or  abandonment  of  the  plea,  may  be  taken  into 
consideration  by  the  jury  in  estimating  damages.  It  is 
evidence  tending  to  show  malice,  and  continued  malice." 

The  refusal  was  error.  This  instruction  correctly  states 
the  law,  and  was  warranted  by  the  evidence.  When  the 
defendant  republishes  a  criminal  charge  by  putting  it  on 
the  records  of  the  court,  he  does  it  at  his  own  risk.  If  at 
the  trial  he  fails  to  prove  its  truth,  he  intensifies  the  injury 
originally  done  to  the  plaintiflT.  In  such  case,  the  failure 
of  truth  may  properly  be  considered  in  estimating  damages. 
Updegrove  v.  ZirnvterToan^  13  Penn.  621  ;  Fero  v.  Jiuscoe, 
4  N.  Y.  165 ;  Jackson  v.  Stetson,  15  Mass.  48 ;  Wilson  v. 
Naiions,  5  Yerg,  211  ;  Spencer  v.  McMasters,  16  111.  405. 

The  court  erred  in  assuming,  in  certain  parts  of  its  charge, 
that  forgery  and  the  other  crimes  imputed  to  plaintiff  in 
error,  had  been  proved  ;  and  that  the  question  for  the  jury 
to  determine  was,  whether  the  plaintiff  in  error  had  com- 
mitted them. 

Controverted  questions  of  fact  are  exclusively  for  the 
jury,  and  it  was  clearly  error  in  the  court  to  assume  that 
any  of  the  facts  in  dispute  had  been  established.  No 
authorities  need  be  cited  in  support  of  a  doctrine  so  univer- 
sally recognized. 

The  judgment  of  the  court  below  must  be  reversed  with 
costs  and  the  cause  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Heversed. 
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Where  a  defendant  pleads  the  statute  of  limitations  to  a  declaration  in  debt 
upon  a  specialty,  a  reply  setting  ]^p  a  new  promise  is  bad  on  general 
demurrer.  t 

Appeal  from  District  Court  of  Arapahoe  County. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Milleb  &  Clough,  for  appellant. 

Messrs.  Wells,  Smith  &  Macon,  and  Mr.  G.  B.  Reed, 
for  appellee. 

'  Elbebt,  J.  This  was  an  action  in  debt,  instituted  on  two 
sealed  instruments  for  $5,000  and  $10,000  respectively,  eacli 
dated  Palo  iPinto,  Texas,  March  14,  1871.  The  sixth  plea 
interposed  by  the  defendant  was,  that  the  cause  of 
action  accrued  without  the  Territory  of  Colorado,  more 
than  three  years  next  preceding  the  institution  of  the  suit. 
The  plaintiflF  replied,  1st,  That  the  cause  of  action  accrued 
within  three'  years ;  and  2d,  that  the  defendant  ratified, 
renewed  and  confirmed  the  said  writings  obligatory  at  Palo 
Pinto,  Texas,  after  the  lapse  of  the  said  three  years,  and 
within  the  three  years  next  preceding  the  institution  of  the 
suit,  to  wit:  on  the  first  day  of  January,  1874.  To  this  last 
replication,  the  defendant  filed  a  general  demurrer,  which 
the  court  overruled,  and  the  defendant  electing  to  abide  by 
his  demurrer,  judgment  was  entered  thereon.  This  consti- 
tutes the  third  assignment  of  error. 

Section  16,  R.  S.,439,  under  which  the  plea. was  inter- 
posed, declares  "  that  it  shall  be  lawful  for  any  person, 
against  whom  any  action  shall  be  commenced,  in  any  court 
in  this  Territory,  where  the  cause  of  action  accrued  without 
the  Territory,  upon  a  contract  or  agreement,  expressed  or 
implied,  more  than  two  years  before  the  commencement  of 
the  action,  or  upon  any  sealed  instrument  in  writing,  or 
Judgment  or  decree  of  any  court,  more  than  three  years 
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before  the  commencement  of  the  action,  to  plead  the  same 
and  give  the  same  in  bar  of  the  plaintiflTs  right  of  action." 

The  first  section  of  the  act  declares  that  **  the  action  shaU 
be  commertced  within  $iip  years  neipi  cf/'ter  the  oay^e  of 
action  shall  accrue^  and  nc^ofterwardP  This  »  tbe  for- 
mula generally  employed  by  similar  statates,  and  is  that 
which  has  reeeired  the  construction  of  the  oonrfcs.  The  six- 
teenth section  declares  that  ^^it  skfM  be  lawfvi  to  plead  the 
lapse  of  tlie  three  years^  and  give  the  same  in  bar  of  the 
plaintiff's  right  cf  aoinw," 

We  are  unable  to  see  that  the  peculiar  wording  of  the 
sixteenth  section  enaMes  us  to  give  it  any  other  or  different 
force  than  if  it  had  adopted  the  usual  prohibitory  woids  of 
the  first  section,  and  eaid  that  the  actiQii3  named  therein 
**  shall  be  commenced  within  three  years,  and  not  after- 
ward." The  section  simply  declares  \n  t^mi^  that  the 
defendant  in  such  oases  may  plead  what  under  the  first  sec- 
tion it  is  the  practice,  without  any  such  provision,  to  plead, 
to  wit :  the  fact  that  the  cause  of  action  had  not  accrued 
within  the  statutory  time,  in  bar  of  the  plaintiff 'a  right  to 
recover.  To  such  a  plea,  equally  under  the  pne  section  as 
under  the  other,  where  the  action  is  assurapeiit,  the  plaintiff 
might  reply  a  new  proroiae,  and  if  proven  it  would  avail  to 
take  the  case  out  of  the  statute.  The  question  presented  in 
this  case  upon  the  pleadings  is,  will  a  new  promise  avail  to 
take  a  case  out  of  the  statute  where  the  Miction  is  debt  on 
specialty  1    The  question  is  not  free  from  difficulty. 

It  will  be  observed  that  under  our  statute,  as  well  ap 
under  that  of  21  James  I,  the  removal  of  the  statutory 
bar  by  a  new  promise  is  not  by  force  of  any  provision 
therefore  in  the  statute.  The  doctrine  that  a  new  protmise, 
in  action  of  assumpsit,  would  take  a  ease  out  of  the  statute, 
appears  to  have  been  originally  based  upon  the  prppoaitiQu 
that  the  statute  was  never  intended  to  prevent  the  recovery 
of  a  debt  acknowledged  to  be  due,  and  tlxat  p.  debt  gp  ac- 
knowledged did  not  fairly  come  within  the  n[ie9J:u^  and 
intendment  of  the  statute.  The  statute,  thejc^  wfts  regarded 
by  this  courts  as  a  statute  of  presumptions,  presuming  pay- 
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ment  bom  lapse  of  time-^^i  prestimption  which  could  not 
be  insisted  npoa  when  the  debt  was  acknowledged  %b  sub- 
sisting and  unpaid.  Under  this  view  arose  a  series  of  deci- 
sions allowing  the  slightest  acknowledgment  to  take  the 
case  out  of  the  statute,  which  well  nigh  destroyed  its  effi- 
cacy. In  time,  however,  the  statute  became  to  be  regarded 
as  a  statute  of  repose,  having  regard  to  the  peace  and  wel- 
i5are  of  society,  "not  enacted  to  protect  persons  from  claims 
fictitious,  in  their  origin,  but  from  ancient  claims,  wheliier 
well  or  ill  founded,  which  may  have  been  discharged,  but 
the  evidence  of  discharge  lost. "  The  promise  is  no  longer 
i^arded  as  rebutting  a  presumption  of  payment,  but  as  a 
new  contract. 

After  an  elaborate  review  of  the  decisions  of  England  and 
America,  Mr.  Angel  says :  "  That  it  clearly  appears  both  on 
principle  and  authority  thut  the  promise  is  a  i^ew  contract, 
springing  out  of,  and  supported  by  the  original  considera- 
Won."  Angel  on  Lim.,  §  231.  The  practice,  howeter,  contin- 
ued, of  declaring  on  the  old  contract  and  replying  the  new 
promise. 

While  the  doctrine  allowing  a  new  promise  to  take  an 
action  of  assumpsit  out  of  the  statute  is  firmly  established, 
it  has  been  very  frequently  questioned,  both  in  England 
and  America.  Sergeant  Williams,  In  Eodsden  v.  Hwrridge^ 
2  Saunders,  64,  remarks :  "  After  all  it  might  perhaps  have 
been  as  well  if  the  letter  of  the  statute  had  been  strictly 
adhered  to ;  it  is  an  extremely  beneficial  law,  on  which  the 
security  of  all  men  depends,  and  is,  therefore,  to  be  favored ; 
and  although  it  will  now  and  then  prevent  a  man  from  reoov- 
ering«n  honest  debt,  yet  it  is  his  own  fault  that  he  postponed 
his  action  so  long,  besides  which  the  permitting  of  evidence 
of  promises  and  acknowledgments  within  the  six  years 
seems  to  be  a  dangerous  inlet  to  perjury.''  Pbaicsok,  J., 
quoting  this  in  Thompson  v.  OiUeath^  8  Jones  (N.  C),  496, 
says:  **Thc  justness  and  force  of  this  remark  by  a  judi- 
cious and  learned  writer  has  of  late  years  been  admitted 
and  yielded  to  by  the  courts ;  and  the  inclination  now  is 


Digitized  by 


Google 


^ 


600  HiTTSoN  V.  Davenport.  [Dec.  T., 

to  adhere  to  the  letter  of  the  statute,  except  where  a  de- 
parture from  it  is  firmly  fixed  by  a  direct  authority." 

This  changed  view  of  the  statute  and  its  purposes  taken 
by  the  courts,  and  the  profession,  throws  light  upon  the 
decisions  when  the  question  of  the  force  of  a  new  promise 
arose  in  an  action  of  debt. 

In  the  case  of  A  Court  v.  CrosSy  3  Bing.  328,  although  the 
action  was  assuvipsit^  Chief  Justice  Best  is  regarded  as  stat- 
ing correctly  the  doctrine  of  the  English  decisions  upon  this 
question.  He  says,  referring  to  the  statute  of  James, 
'*The  statute  says  that  actions  on  the  case,  account,  tres- 
pass, debt,  detinue  and  replevin,  shall  be  brought  within 
six  years  after  the  cause  of  action,  and  not  after.  These 
actions,  it  will  be  observed,  are  mentioned  in  the  same  sec- 
tion of  the  act,  and  the  limitation  of  the  time  within  which 
they  must  be  brought,  is  the  same  in  all  of  them.  In  all  of 
them,  except  assumpsit^  the  six  years  commence  from  the 
moment  there  is  a  cause  of  action,  and  that  time  cannot  be 
enlarged  by  any  acknomledgment.  But  in  assumpsit  it 
has  been  holden  that  although  six  years  have  elapsed  since 
the  debt  was  contiticted,  if  the  debtor  promises  to  pay  it 
within  six  years,  he  cannot  avail  himself  of  the  protection 
of  this  statute,,  because  this  promise,  founded  on  a  moral 
consideration,  is  a  new  cause  of  action."  In  Tanner  v.  Smart, 
6  Barn.  &  Ores.  603,  the  court,  speaking  of  the  same  statute, 
says:  ''That  although  the  act  places  all  actions  of  tres- 
pass, detinue,  case,  etc.,  on  the  same  footing  as  to  time,  it  is 
only  in  assumpsit  that  an  acknowledgment  has  been  held 
to  take  from  a  defendant  its  protection." 

Subsequently,  the  statute  of  9  George  IV  was  enacted, 
commonly  known  as  Lord  Tenterden's  act.  The  first  sec- 
tion of  this  act  provided  that  an  acknowledgment  or  promise 
must  be  in  writing,  and  signed  by  the  party  chajgeable 
thereby,  in  order  to  take  a  case  out  of  the  statute,  includ- 
ing in  terms  "actions  of  debt"  as  well  as  actions  upon  the 
case.  A  similar  provision  is  adopted  in  statutes  of  limita- 
tion of  many  of  the  American  States. 
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Prom  our  own  statute  this  important  provision  is  omit- 
ted. In  such  States  as  "have  not  made  a  similar  provision 
a  part  of  their  act  of  limitations,  we  believe  the  doctrine  of 
the  case  of  A^  Court  v.  CrosSy  supra,  has  been  followed, 
whenever  the  question  arose,  without  exception. 

Speaking  of  the  statute  of  James,  Mr.  Angel,  in  his  work 
on  Limitations,  §  209,  says :  ^'  In  every  form  of  action  but 
that  of  assumpsit,  the  construction  has  been  in  unison  with 
the  words  and  policy  of  the  law." 

In  North  Carolina,  in  the  case  of  the  Governor  v.  Hanra- 
han,  4  Hawks,  44,  in  an  action  in  debt,  on  a  sheriff's  bond 
against  several  defendants,  Taylor,  C.  J.,  says :  "I  think 
the  bar  of  the  statute  could  not  be  removed,  even  by  the 
promise  of  all  when  they  are  sued  on  the  bond,  although, 
if  a  presumption  of  payment  from  length  of  time  had  been 
relied  upon,  such  promise  would  have  been  proper  and 
strong  evidence,  to  repel  it.  But  where  a  positive  bar  by 
statute  is  relied  upon,  a  new  promise  cannot  revive  the  rem- 
edy on  the  bond." 

The  same  doctrine  is  held  in  the  case  of  Morrison  v.  Mor- 
risoUy  3  Dev.  402,  which  was  an  action  of  debt  on  simple 
contract.  Daniel,  J.,  says:  "The  action  of  debt  being 
founded  on  the  original  contract,  the  plea  of  the  act  of 
limitations  is  a  bar.  The  replication  that  the  defendant's 
intestate  promised  to  pay  the  debt  within  three  years,  next 
before  the  time  of  suing  out  the  writ,  is  not  good." 

In  Thompson  v.  Gilreath,  3  Jones,  493,  Pearson,  J., 
says:  "The  doctrine  that  the  statute  of  limitations  can  be 
repelled  by  proof  of  a  new  promise  is  confined  to  actions 
on  promises,"  and  this  doctrinens  re-affirmed  by  the  same 
judge  in  the  case  of  Taylor  v.  Spivley,  11  Iredell,  427. 

In  Alabama,  the  case  of  Crawford  et  al,  v.  Childress, 
ex,,  1  Ala.  (N.  S.)  483,  is  an  authority  to  the  same  effect, 
and  is  an  instance  of  the  application  of  the  rule  in  a  chan- 
cery suit,  founded  upon  specialty. 

In  Maryland,  the  case  of  Yoimg  v.  Mackall,  3  Md.  Ch. 
400,  the  Chancellor  says :  "But  the  decisions  of  the  courts 

Vol.  III.— 76 


Digitized  by 


Google 


I 


609  HxTTBOK  V.  DAvmrponst.  [Dec.  T., 

are  eoacloBive  to  show  that  evideHce  of  this  kind  is  not 
sufficient,  nay,  that  evea  an  express  promise  to  pay  ike 
debt  will  not  revive  the  remedy  npon  the  bond  barred  by 
the  statute,  though  upon  such  promise  suit  may  be  main- 
tained, and  the  bond,  though  ovar  twdre  years  standing, 
may  be  oJffered  in  evidence  as  the  inducement  of  the  prom- 
ise/' and  in  support  of  this  cites  Vensy  v.  Basset^  7  Harr. 
&  J.  461 ;  Lamar  v.  MaurOy  10  G.  &  J.  60.  To  the  same 
effect  is  the  case  of  Carroll  v.  Lee^  ete.y  3  id.  S04* 

In  Connecticut  the  same  doctrine  is  held  in  the  oases  of 
(husUn  V.  Brattle,  Kirby,  290,  and  ^PiUUr  v.  Sanoack^  1 
Boot,  238. 

In  New  Jersey,  in  the  case  of  JjUfdlom  v.  Fowi  Oetmp^  i 
Halst.  413. 

In  New  Hampshire,  in  the  oa^^s  of  Hice.  v-  Wilder,  4  N. 
H.  336 ;  Downer  v.  Shaw,  28  id.  161.  In  the  last  case 
cited,  Wood,  J.,  says:  ^'No  cases  have  been  cited  by  the 
vigilant  counsel  for  the  plaintiff,  nor  have  we  been  able, 
after  long  and  patient  research,  to  find  a  single  casein 
which  a  dlffereiJtt  doctrine  ha9  been  holden,  or  even  that 
give3  countenance  to  the  idea  that  the  time  may  be  enlarged 
beyond  that  mentioned  in  the  statute  within  which  an 
action  may  be  brought  and  maintained  in  aoy  other  form 
of  action  than  assumpsit  by  reason  of  the  acknowledg- 
ment of  the  debt  or  payment  of  any  part  of  it,  or  even  by 
a  new  express  promise." 

We  also  have  been  unable  to  find  any  oase  where  such  a 
replication  has  been  held  good  in  an  action  of  debt,  unless 
under  a  statute  allowing  it  The  rule,  as  held  by  these 
authorities,  obtains  in  all  actions  of  debt,  without  refetrence 
to  whether  the  original  contract  be  a  simple  contract  or 
specialty. 

Respecting  specialties,  we  get  but  little  aid  frpm  the 
English  authorities,  as  they  were  excepted  from  the  opera- 
tion of  the  statute. 

It  seem^  to  us,  however,  that  there  is  another  objection 
to  the  replicatioa;i  of  a  new  promise  where  the  Oiriginal  C9»- 
tract  is  specialty. 
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la  FiOdS^  Chse^  2  Rawle»  361,  Chief  Jastiee  OiBSOif  holds 
that  a  promise  to  pay  a  specialty  debt,  which  has  beeu  dis- 
Gharged  by  a  certificate  of  bankruptcy,  does  not  retiv^  the 
odginal  debt  as  a  debt  by  specialty ;  the  original  debt  is^ 
merely  a  eonsideration  wUch  renders  a  new  promise  avail- 
able* He  slys:  '^  There  is  bnt  one  case  in  the  English 
books  in  \diieh  an  opinion  is  iiltimated  that  a  specialty 
might  be  revired  by  parol.  *  *  *  It  is  impossible  to 
eonoeiFe  how  an  instrament  can  regain  its  properties  once 
lost,  except  by  a  repetition  of  the  solemnities  from  which 
it  originally  derived  them-" 

In  LiuUow  V.  Vcm  Camp^  2  Halst.  113,  FosD,  J.,  remarks: 
^^  It  is  said  that  courtd  of  law  alwd^ys  allowed  a  simple  con- 
tract after  it  had  been  barred  by  the  statute  of  limitations, 
to  be  revived  by  a  new  promise,  in  consideration  of  the  old 
debtor  or  duty,  and  therefore  a  bond  may  be  reviTed  in 
like  manner.  But  the  analogy  does  not  hold,  for  if  tlie  way 
to  revive  an  old  promise  is  by  making  a  new  one,  then 
the  way  to  revive  an  old  debt  is  by  making  a  new  one." 
See,  also,  Qrahwm  v.  -HwTWf,  8  B.  Monr.  7. 

If  it  were  permissible  in  saoh  a  case  to  declare  upon  the 
original  specialty,  it  is  difficult  to  see  how  a  replication  of 
a  new  promise  conld  be  framed  withont  a  de^rfcnre. 

In  uB^wm/p^it  the  settled  practi^^d  is  to  bting  the  snit  oh 
the  old  contract,. and  reply  the  new  promise.  In  such  case 
the  new  promise  supports  the  declaration,  but  how  can  it 
be  said  that  a  parol  promise  to  pay  supports  a  declaration 
in  debt  on  specialty  ? 

In  Tannet  r.  9mart,  6  Bam.  &-Cres.  603,  Lord  Tkntbu- 
DKK  remarks :  "  When  the  case  of  Hart  v.  Park^j  1  B.  & 
A.  92,  was  decided  to  be  inapplicable  to  actions  of  tres- 
pass. Lord  ELLENBonouQH  ga^  what  appears  to  be  the 
tfue  reason,  that  in  assumpsit,  *an  acknowled^ent  of  the 
debt  is  evidence  of  a  fresh  promise,'  and  that  promise  is 
considered  as  one  of  the  promises  laid  in  the  declaration, 
and  one  of  the  causes  of  action  which  the  declaration  states. 
If  an  acknowledgment  had  the  effect  which  the  casea  in  the 
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plaintiff's  favor  attribute  to  it,  one  should  have  expected 
that  the  replication  to  a  plea  of  the  statute  would  have 
pleaded  the  acknowledgment  in  terms,  and  relied  upon  it 
as  a  bar  to  the  statute.  Whereas  the  constant  replication, 
ever  since  the  statute,  to  let  in  evidence  of  an  acknowledg- 
ment is,  that  the  causes  of  action  accrued  (or  the  defendant 
made  the  promise  in  the  declaration),  within  six  years,  and 
the  only  principle  upon  which  it  can  be  held  to  be  an  an- 
swer to  the  statute  is  this,  that  an  acknowledgment  is 
evidence  of  a  new  promise,  and  as  such  constitutes  a  new 
cause  of  action,  and  supports  and  establishes  the  promises 
which  the  declaration  states.  Upon  this  principle,  when- 
ever the  acknowledgment  supports  any  of  the  promises  in 
the  declaration,  the  plaintiff  succeeds ;  when  it  does  not 
support  them  (though  it  may  show  clearly  that  the  debt 
has  never  been  paid  and  is  still  a  subsisting  debt)  the  plain- 
tiff fails." 

Again,  after  reviewing  some  of  the  English  decisions,  he 
says:  "All  these  cases  proceed  upon  the  principle  that 
under  the  ordinary  issue  on  the  statute  of  limitations  an 
acknowledgment  is  only  evidence  of  a  promise  to  pay,  and 
unless  it  is  conformable  to,  and  maintains  the  promises  in 
the  declaration  though  it  may  show  the  demonstration  that 
the  debt  has  never  been  paid  and  is  still  subsisting,  it  has 
no  effect." 

The  principles  of  pleading  here  laid  down  we  think  ap- 
plicable to  the  replication  under  consideration.  We  do 
not  understand  it  to  allege  a  new  delivery  of  the  old  con- 
tract, but  an  acknowledgment  from  which  a  new  promise 
is  to  be  implied ;  it  is  this  or  it  is  nothing.  Whatever  ob- 
jections may  be  urged  against  this  section  of  the  law  is 
matter  for  legislative  attention.  It  is  our  duty  to  in- 
terpret it  as  it  reads  by  the  light  of  the  authorities.  This 
interpretation  must  be  the  same  whether  the  time  limited 
be  long  or  short,  so  long  as  the  legislature  acted  within 
constitutional  limits.  Under  the  authorities  it  must  be 
held  that  the  court  erred  in  overruling  the  defendant's 
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demurrer  to  the  second  replication,  and  it  follows  that  evi- 
dence of  a  new  promise  was  not  admissible  under  the  first 
replication  to  take  the  case  out  of  the  statute.  The  judg- 
ment of  the  court  below  is  reversed  and  the  cause  remanded 
with  directions  to  enter  up  judgment  of  dismissal. 

Reversed. 

KBPI.Y  TO  Pljba  of  Statute  of  Limitations  to  declaration  In  debt  upon  aan^ectalty.  set* 
tto^  Up  new  promise,  la  bad  on  general  demurrer:  Toothaker  v.  Boidder,  laColo.  225w 


Monti  et  al.  v.  Bishop. 

1.  A  voidable  decree  mast  stand  as  a  valid,  subBisting  decree,  UDless  reversed 

by  a  court  of  review. 

2.  Where  a  defendant  in  a  suit  in  equity  obtains  affirmative  relief  upon  an- 

swer praying  only  to  be  "  hence  dismissed/'  etc.;  and  without  having  filed 
a  cross-bill,  he  is  not  in  the  poaition  of  one  who  alleges  error  in  a  decree 
in  his  own  favor,  and  is  not^ntitled  to  relief  in  this  court. 
8.  Under  the  laws  of  Colorado  a  mere  dismissal  of  a  writ  of  error  operates  as 
a  nonsuit,  and  not  as  a  technical  affirmance  of  the  decree. 

Error  to  Probate  Court  of  CUar  Greek  County. 

Mabgabet  Bishop,  the  defendant  in  error,  filed  her  bill 
in  the  probate  court  of  Clear  Creek  county,  to  acquire  title 
under  the  provisions  of  chapter  eighty-four  of  the  Revised 
Statutes,  to  lots  numbered  eighteen,  nineteen  and  twenty 
in  block  number  forty,  in  the  town  of  Georgetown.  Monti 
and  Caze,  the  plaintiffs  in  error,  answered  severally,  con- 
cluding with  the  general  prayer  to  be  "hence  dismissed," 
etc.  Replications  were  put  in,  and  upon  the  hearing  the 
court  decreed,  among  other  things,  that  the  defendant  in 
error  was  entitled  to  all  of  lot  eighteen,  and  the  south  forty 
feet  of  lot  nineteen  in  block  forty  as  described  in  her  com- 
plaint, and  to  a  deed  of  conveyance  therefor  from  the  duly 
constituted  corporate  authorities,  and  that  the  plaintiffs  in 
error  were  entitled  to  lot  twenty  and  five  feet  in  width  of 
the  north  side  of  lot  nineteen  in  said  block.  To  reverse  this 
decree  the  plaintiffs  in  error  seek  the  interposition  of  thi^i 
court 
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Mr.  M.  S.  TAYLOBy  for  plaiatlffa  in  error. 
Messrs.  Post  &  Coulter,  for  defendant  in  error. 

Per  Curiam.  This  court  held,  In  the  cases  of  Tucker  v. 
McCoy,  {aaUej  p.  234),  and  AibM  v.  Mfofdi  (arvte,  p.  661), 
that  i  f,  in  a  suit  in  chancery,  the  court  below  should  decree  to 
the  defendant  affirmative  relief,  upon  an  answer  (in  ttie  ab- 
sence of  a  cross-bill),  praying  only  that  the  defendant  may 
be  hence  dismissed,  that  such  decree  would  be  erroneous. 
In  such  case,  if  the  complainant  should  prosecute  his  writ 
of  error  to  this  court,  he  would  be  entitled  to  a  reversal  of 
the  decree.  The  decree,  although  voidable,  must  stand  as 
a  valid,  subsisting  decree,  unless  reversed  by  a  court  of  re- 
view. The  statute  contemplates  that  the  complainant  shall 
make  all  adverse  claimants  parties  defendant,  so  that  the 
rights  of  all  parties  asserting  adf^erse  claims  to  the  same 
property  may  be  determined  in  the  one  proceeding.  K  a 
defendant  in  such  a  suit  fails  to  file  his  cross  bill,  and  a 
decree  is  entered  in  favor  of  the  eomplaiaanit  upon  the  al- 
legations and  proofs,  the  defendant  may  not  afterward 
bring  an  original  suit  against  the  complainant  in  the  first 
suit.  He  must  assert  his  rights  in  the  manner  prescribed 
by  law  in  the  first  proceeding,  and  by  the  decree  in  that 
suit,  unless  the  same  be  reversed,  he  is  bound. 

In  the  case  before  us  the  defendants  in  the  lower  court 
were  decreed  to  be  the  owners  and  entitled  to  a  deed  for  one 
lot  and  forty  feet  in  width  of  another  out  of  the  three  lots 
in  controversy,  the  remaining  poi^tion  of  the  lot^  being  de- 
creed to  the  complainant.  The  defendants  filed  no  cross 
bill.  Dissatisfied  with  the  decree  for  one  lot  and  a  fhiction 
of  another,  although  having  reference  to  the  state  of  the 
pleadings,  they  strictly  were  entitled  to  none,  they  sued  out 
their  writ  of  error.  They  are  in  no  situation,  having  refer- 
ence to  their  assignment  of  errors  to  complain  of  a  decree 
which  gave  to  tl]«m  more  than  they  asked.  In  no  conceiv- 
able event,  in  the  present  state  of  the  pleadings,  could  they 
hope  for  a  more  favorable  decree.    The  complainants  might 
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WfeU  complain  that  the  decree  for  the  defendants  is  un- 
warranted by  the  pleadings.  But,  hitherto,  they  have  not 
sued  out  a  writ  of  error.  They  have  silently  acquiesced  in 
the  decree.  Under  our  practice  either  party,  complainant 
or  defendant,  feeling  aggrieved  by  the  decree,  is  at  liberty 
to  prosecute  his  writ. 

The  writ  of  error  is  a  writ  of  right,  to  which  either  party 
is  entitled  at  any  time  within  the  limitation  fixed  by  law. 
Harding  v.  LarJcin^  41  111.  419. 

A  reversal  of  the  decree  could  not  benefit,  and  would  cer- 
tainly injure  Monti  and  Gaze,  unless  we  should  allow  them 
to  file  a  cross  bill ;  but  they  seek  the  reversal  for  no  such 
purpose.  They  are  not  in  the  position  of  one  who  alleges 
error  in  a  decree  in  his  own  favor  and  seeks  the  interposi- 
tion of  a  court  of  review  to  enable  him  to  amend  his  plead- 
ings in  the  court  below,  or  to  correct  sonxe  other  error 
therein,  so  that  an  impregnable  decree  may  be  entered.  In 
such  case  he  might  be  entitled  to  a  reversal.  2  Tidd's  Prac- 
tice, 1134 ;  Jones  v.  Whitt^  4  Scam.  338  ;  Capron  v.  Van 
Noorden^  2  Cranch,  126. 

As  the  plaintiffs  in  error,  having  reference  to  the  specifi- 
cations of  error,  have  not  made  out  a  case  entitling  them  to 
any  relief  in  this  court,  and  as  the  defendant  in  error,  as 
far  as  now  appears  to  us,  is  content  with  the  decree,  we 
will  not  in  this  proceeding  disturb  it.  We  are  more  willing 
to  adopt  this  conclusion,  as,  under  our  laws,  a  mere  dis- 
mis^l  of  a  writ  of  error  operates  as  a  nonsuit,  and  not  as 
a  technical  affirmance  of  the  decree.  JFVeas  v.  EnglebrecM 
{ante,  p.  377).  The  plaintiff^  in  error  is  not  precluded  from 
suing  out  another  writ. 

The  writ  will  be  dismissed  with  costs. 

Dismissed. 

Ih  Equitt,  ArriBiCATivB  Bkukv  l8  only  obtainable  by  croea-bUl:  SU(v  v.  S^ebe,  4  Colo. 
08;  JfUU  V.  BuUriek,  4  CJolo.  63.  "  * 

Mkrr  DnmssAL  of  Writ  of  Eruor,  prior  to  tbe  amendment  of  the  Rtatote  In  U87. 
■moanted  merely  to  a  nonsolt.  and  not  to  a  technical  affirmance  of  the  Judgment,  bat  since 
1887  the  efltect  la  the  same  aa  an  affirmance:  IfeMichael  v.  Orovet,  14  Oola  M2. 
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NOTES 

ON  THE 

COLORADO  REPORTS. 

OASES  IN  8  COLORADO. 


S  COLO.  1,  WIDNBK  ▼.  BUTTIjES. 

S  OOIiO.  2,  MARR  t.  WETZEL. 

Attack  on  Jndement  for  Jarladictlonal  infirmity. 

Cited  in  Mortgage  Trust  Co.  v.  Bedd,  88  Colo.  468,  8  L.R.A.(N.S.> 
1215,  120  Am.  St.  Rep.  182,  88  Pao.  478;  Hallack  v.  Loft,  19  Colo.  74, 
84  Pac.  568,— -holding  that  judgment  may  he  attacked  for  jurisdic- 
tional infirmity;  Wilson  ▼.  Hawthorne,  14  Colo.  680,  20  Am.  St.  Rep. 
290,  24  Pac.  648,  holding  that  jurisdiction  of  defendant  may  be  ques- 
tioned in  action  on  judgment. 
RoTersal  for  error. 

Cited  in  Colorado  C.  R.  Co.  ▼.  Blake,  8  Colo.  417,  holding  that  error 
in  sustaining  demurrer  to  plea  is  no  ground  for  reversal,  if  same  de- 
fense is  available  under  another  plea. 
—  In  admitting  evidence. 

Cited  in  Last  Chance  Min.  &  Mill.  Co.  y.  Ames,  28  Ck>lo.  167,  47 
Pac  382,  holding  that  admission  of  immaterial  evidence  is  reversible 
error;  Howe  v.  Frith,  43  Colo.  76,  17  L.R.A.(N.S.)  672,  127  Am.  St. 
Rep.  79,  95  Pac.  603,  16  A.  &  E.  Ann.  Cas.  1069,  holding  that  admis- 
sion of  improper  evidence  that  probably  affected  result  is  reveralble 
error. 
Similar  pronunciation  of  names. 

Cited  in  Moore  v.  Allen,  26  Colo.  197,  77  Am.  St.  Rep.  265,  67  Pac. 
698,  holding  that  name  "Waldimer"  is  not  idem  sonans  with  "Wal- 
timore." 

Cited  in  note  in  100  A.  S.  R.  822,  on  idem  sonans. 
liimitatlon  to  testimony  on  depositions. 

Cited  in  Rice  v.  Ward,  93  Tex.  682,  56  S.  W.  747,  holding  that  testi- 
mony must  be  limited  to  interrogatories,  in  taking  deposition. 
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8  COLO.  8,  SLOAN  SAW  MILL  ft  LUBfBER  CO.  T.  GUTTSHALL. 
ReTersal  for  error  In  snstaining  demnrrer. 

Cited  in  Brown  ▼.  People,  3  Colo.  115,  holding  that  error  in  sus- 
taining  demurrer   is   no   ground   for  reversal,    where   defendant   has 
been  permitted  to  litigate  all  allegations. 
What  takes  case  out  of  statute  of  frauds. 

Cited  in  Mighell  v.  Dougherty,  86  Iowa,  480,  17  LJt^  755,  41  Am. 
St.  Rep.  511,  53  N.  W.  402,  holding  that  necessity  of  harvesting  does 
not  take  agreement  to  sell  growing  grain  out  of  statute  of  frauds. 

Cited  in  notes  in  49  A.  D.  339,  on  delivery  and  acceptance  taking 
verbal  sale  of  goods  out  of  statute  of  frauds;  96  A.  S.  K  220,  on  ac- 
ceptance of  goods  to  satisfy  ststute  of  frauds;  10  L.R^(N.S.)  639, 
on  subsequent  acceptance  as  taking  sale  out  of  statute  of  frauds. 

S  COLO.  16,  SCHAJSFER  ▼.  GILPKA* 
WalTer  of  complete  performance. 

(Sted  in  Sutherland,  Dam.  3d  ed.  2159,  on  right  to  recover  for 
part  performance  on  quantum  meruit,  where  employee  permits  con- 
tractor to  proceed  with  work,  after  failure  i/»  fulfil  in  point  of  time. 

Cited  in  note  in  115  A.  S.  R.  259,  on  acceptance  of  work  as  waiver 
of  imperfect  performance. 

S  COLO.  29,  TALPET  T.  DOANB. 

S  COLO.  86,  GLBNN  T.  BBUSH. 
Deflnitton  of  aham  answer. 

C^ted   in  Stokes  t.   Farnsworth,  99   Fed.   836,  holding  that  shiUa 
answer  is  one  good  in  form,  but  false  in  fact. 
Suspension  of  Judgment  pending  appeal. 

Cited  in  Sharon  v.  Hill,  26  Fed.  337;  Denver  &  R.  G.  R.  Co.  v.  Craw- 
ford, 11  Colo.  598,  19  Pao.  673,— holding  that  judgment  is  suspended 
for  all  purposes  pending  appeal. 

Cited  in  note  in  87  A.  S.  R.  32,  on  effect  of  appeal  and  right  to 
appeal  on  conclqsiveness  of  judgment. 

8  COLO.  48,  TIFFANY  ▼.  MORRISON.  i 

8  OOLO.  47,  LONDONER  v.  STEWART. 

Admission  of  secondary  cTldence. 

Cited  in  Pringey  v.  Guss,  16  Okla.  82,  86  Pac.  292,  8  A.  &  E.  Ann. 
Cas.  412,  holding  inadmissiUe  secondary  evidence  of  writing  in  pos- 
session of  one  not  party,  in  another  state. 

8  COLO.  61,  HADLET  t.  FISH. 

When  writ  of  error  lies  in  statutory  proceedings. 

Cited  in  Vance  v.  Rockwell,  8  Colo.  240,  holding  that  writ  of  error 
will  not  lie  to  determination  of  court  acting  in  fiummary  proceed- 
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tag,  not  according  to  course  of  common  law;  Sloan  v.  Strickler,  12 
Colo.  179,  20  Pac.  611,  holding  that  writ  of  error  lies  to  review  final 
decree  for  sale  of  decedent's  land  to  pay  debts;  Pilgrim  Gonsol.  Min. 
Co.  V.  Teller  County,  20  Colo.  App.  311,  78  Pac.  617,  hoWing  that 
writ  of  error  will  not  lie  to  review  special  proceedings  for  relief  from 
unjust  assessment. 

S  COIiO.  58,  GOTTIiI£B  v.  HARTMAN. 
Effect  of  pledge  by  bailee. 

Cited  in  Shafer  v.  Lacy,  121  Cal.  574,  54  Pac.  72;  Newton  v.  Cardwell 
Blue   Print   &  Supply  Co.   41   Colo.  492,   92   Pac.  914,— holding  that 
pledgee  acquires  no  title  as  against  owner,  where  bailee  pledges  goods 
with  intent  to  convert  proceeds. 
Necessity  for  demand  before  action  of  trover. 

Cited  in  Muse  v.  Wright,  103  Ga.  783,  SO  S.  E.  662,  holding  demand 
before  action  of  trover  unnecessary,  where  it  would  have  been  unavail- 
ing. 

Cited  in  Sackett,  Instruct.  Jur.  3d  ed.  1509,  on  absence  of  neces- 
sity for  demand  in  trover  where  property  was  converted. 

Cited  in  note  in  24  A.  S.  R.  808,  on  conversion  of  personalty  suffi- 
cient to  sustain  trover. 
Krror  in  Instrnctlons  as  to  credibility  of  witnesses. 

Cited  in  Last  Chance  Min.  &  Mill.  Co.  v.  Ames,  23  Colo.  167,  47 
Pac.  382;  Ward  v.  Ward,  25  Colo.  33,  52  Pac.  1105;  Cameron  v.  Went- 
worth,  23  Mont.  70,  57  Pac.  648,— holding  erroneous  instruction  au- 
thorizing jury  to  disregard  entire  uncorroborated  testimony  of  wit* 
ness,  probably  testifying  falsely  intentionally. 

Cited  in  note  in  86  A.  D,  330,  on  instructing  jury  to  disregard  tes- 
timony of  competent  witness. 

Distinguished  in  Bell  v.  Kaufman,  9  Colo.  App.  259,  47  Pac.  1035, 
holding  correct,   instruction  in   effect   that  jury  are  judges   of  cred- 
ibility of  witnesses. 
Disregard  of  entire  testimony  of  witness  testifying  falsely. 

Gted  in  Sackett,  Instruct.  Jur.  3d  ed.  276,  on  right  to  disregard 
entire  testimony  of  witness,  who  has  wilfully  sworn  falsely. 
Basis  of  hypothetical  question. 

Cited  in  Jackson  v.  Burnham,  20  Colo.  532,  39  Pac.  577,  holding 
that  hypothetical  question,  framed  upon  assumption  that  evidence 
proves  certain  facts  and  within  range  of  evidence,  is  unobjectionable. 

Cited  in  Abbott's  Crim.  Tr.  2d  ed.  829,  as  to  what  constitutes  proper 
basis  for  hypothetical  question;  Abbott's  Civ.  Tr.  2d  ed.  146,  on  right 
to  base  hypothetical  question  upon  hypothesis  specially  framed  on 
certain  facts  which  evidence  tends  to  establish;  Abbott's  Crim.  Tr.  2d 
ed.  330,  on  truth  of  facts  assumed  in  hypothetical  question  as  for 
Jury. 

Cited  in  note  in  53  A.  R.  308,  on  hypothetical  questions  to  experts. 
Colo.  Ann. — 6. 
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Admissibility  of  opinion  of  experts. 

Cited  in  Neabit  ▼.  JPeople,  19  Colo.  441»  36  Pao.  221,  holding  that 
opinion  of  physician  as  to  sanity  of  defendant,  based  upon  facts  tes- 
tified to  by  himself  and  others,  is  competent. 

S  COLO.  64,  VfOJSFIMY  t.  liEBANON  MIN.  CO. 

S  COIiO.  65,  FARLEY  t.  PEOPIiB. 
Appeal  from  Justice's  court  to  district  court. 

Cited  in  Foots  v.  Walker,  3  Colo.  339,  holding  that  appeal  will  not  lie 
from .  judgment  of  justice  of  peace  to  district  court. 

S  GOIiO.  67,  RE  GARVIN. 

S  OOIiO.  68,  GREEN  t.  PEOPIjE. 
Assault  at  common  law. 

Cited  in  State  v.  Frisbee,  142  N.  C.  671,  55  S.  £.  722,  holding  thai 
there  was  no  such  offense  at  common  law  as  malicious  assault. 
Waiver  of  right  of  defendant  to  be  present. 

•Cited  in  Smith  v.  People,  8  Colo.  457,  8  Pac.  920,  5  Am.  Crim.  Bep. 
616;  State  v.  Myrick,  38  Kan.  238,  16  Pac.  330,— holding  that  right 
of  defendant  in  prosecution  for  felony  to  be  present  cannot  be  waived 
by  counsel. 

.  Cited  in  note  in  14  L.Rh^(N.S.)  605,  on  right  of  accused  to  waive 
presence  at  receipt  of  yerd^ct  upon  trial  for  felony. 
Reception  of  verdict  in  absence  of  defendant. 

Cited  in  Ex  parte  Farnham^  3  Colo,  545,  holding  error  to  render 
verdict  in  charge  .of  felony  during  enforced  absence  of  defendant  in 
jail. 

S  COLO.  72,  BARTELS  v.  ARMS. 
Rights  of  bailee  as  to  bailment. 

Cited  in  Jensen  v.  Eagle  Ore  Co.  47  Colo.  806,  107  Pac.  259,  bold- 
ly that  bailee  cannot  refuse  to  deliver  bailment  to  bailor  on  ground 
that  stranger  is  owner. 
Recovery  in  replevin  by  agent  as  bar. 

.  Cited  in  Messenger  v.  Northcutt,  26  Colo.  527,  58  Pac  1090,  hold- 
ing that  recovery  in  replevin  by  agent  of  owner  is  bar  to  recovery 
by  owner. 
Amendment  of  allegation  in  replevin. 

Cited  in  Abbott's  Pleadings,  2d  ed.  1815,  on  amending  allegation  of 
right  to  possession  as  agent  so  as  to  state  absolute  ownership. 

8  COIiO.  77,  GOODRICH  v.  MICHAEL. 
Sufflciency  of  delivery  of  personalty  transferred. 

Cited  in  Ray  v.  Raymond,  8  Colo.  467,  9  Pac  15,  holding  that  snch 
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delivery  as  property  will  admit  of  is  necessary  to  oomplete  assigno 
ment  of  personalty  for  creditors. 

S  OOIiO.  80,  BBIili  T.  RHODIBS. 

H  OOIiO.  89»  OODirBIiIi  t.  COIiORADO  SPRINGS  <70,  Afflraaad 

in  100  U.  6.  56,  25  Xj.  ed.  547. 
Availability  on  appeal  of  objection  to  form  of  verdict. 

Cited  in  Rice  v.  People,  40  Ck)lo.  377,  90  Pac.  1081,  holding  that  ob^ 
jection  that   there  should  have  been  five  separa;te  findings  goes  to 
form  or  verdict  and  cannot  be  raised  for.  first  time  on  appeaL 
Inclnslon  of  defendants  in  verdict  for  "defendant.^ 

ated  in  Waddingham  v.  Dickson,  17  Colo.  223,  29  Pac  177,  holding 
that  verdict  for  'Mefendant"  sufficient  where  both  defendants,  though 
answering  separately,  make  same  defense. 
Right  to  object  to  irregnlarity  of  organisation  of  ocvporatlon. 

Cited  in  Gook,  Corp.  6th  ed.  1804,  on  curative  effect  of  legislature's 
recognition  of  irregularly  incorporated  companies;  Cook,  Corp.  6th  edr 
1811,  on  inability  of  grantor  of  land  to  de  facto  corporation  to  deny 
legality  of  grant  on  ground  of  grantee's  irregular  incorpoi:ation« 
Validity  of  condition  in  deed  aa  to  Ilquovs. 

Cited  in  Judd  v.  Robinson,  41  Colo.  222,  124  Am.  St.  Rep.  128,  92 
Pac.  724,  14  A.  &  E.  Ann.  Cas.  1018;  Guyer  v.  Auers,  132  IlU.App. 
620;  Smith  v.  Barrie,  66  Mich.  314,  66  Am.  Rep.  391,  22  N.  W.  816,— 
holding  that  condition  defeating  conveyance  if  grantee  should  sell  liquor 
on  premises  is  valid. 
Creation  of  condition  subsequent. 

Cited  in  note  in  79  A.  S.  R.  762,  on  what  words  create  Qoaddition 
subsequent. 
Mode  of  taking  advantage  of  breadh  of  oonditton. 

Cited  in  notes  in  93  A.  S.  R.  676,  on  mode  of  taking  advantage  of 
breach  of  condition  Subsequent;  44  A.  D.  767,  on  right  to  avoid  deed 
for  breach  of  conditions  subsequent. 

S  COIiO.  94,  KANSAS  P.  R.  CO.  T.  IiUNDIN,  Iiater  appoal  In 

4  Colo.  4SS. 
Idabllity  of  railroad  oomiiany  for  damage  by  washing  away  of 

roadbed. 

Cited  in  Famham,  Waters,  2810,  on  lii^ility  of  railroad  company 
for  damages  resulting  from  washing  away  of  part  of  roadbed  due  to 
insufiSciency  of  passageway. 
Recovery  of  exemplary  damages. 

CSted  in  Denver,  8.  P.  &  P.  R.  Co.  v.  Woodward,^  4  Colo.  I62«  hold- 
ing that  damages  recoverable  under  statute  for  death  are  compensa- 
tory; Murphy  v.  Hobbs,  7  Colo.  641,  49  Am.  Rep.  866,  6  Pac  119,  hl»kl- 
ti^  that  exemplary  damages  cannot  be  awarded  in  action  fof  mali- 
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efoas  proMciifciott;  Knaiw  P.  R.  Co.  v.  Cutter,  1%  Kan.  83,  on  raoovery 
of  exemplary  damages  in  action  under  statute  for  death. 

Cited  in  Famham,  Waters,  2811,  on  nonliability  of  railroad  company 
for  punitive  damages  for  failure  to  provide  against  floods. 
Measure  of  damages  for  death. 

dMT  III  Denver,  8.  P.  A  P.  R.  Co.  ▼.  Woodward,  4  Cblo.  1;  MiteheU 
▼.  Colorado  Mill.  &  Elevator  Co.  IS  Colo.  App.  277,  6a  Pae.  736;  Hayes 
T.  Williams,  17  Colo.  4ef,  3^  Pae.  SSSf'-hokiing  tliat  compensatory 
damages  ars  estimated  accumulations  of  deceased  during  remainder 
of  life, '  having  reference  to  bis  age,  oeoupatlon,  habits,  bodily  healtli 
and  ability. 

Cited  in  Sutberlaad,  Stat.  Const,  ad  ed.  1292,  on  oonBtruetioa  9i 
word  (fomages  in  statutes  permitting  recovery  for  wrongful  death; 
Sutherland,  Dam.  8d  ed.  8743,  on  admissibility  of  evidence  of  past 
earnings,  habits  of  industry,  sobriety,  and  mental  and  physical  car 
pacity  to  aid  fn  estimating  damages  resulting  from  death. 

Cited  in  notes  in  48  A.  D.  639,  on  measure  of  damages  for  death  of 
relative;  1  L.R.A.(N.S.)   199,  on  evidmiee  of  habits  and  character  of 
person  injured  or  killed,  as  affecting  damages. 
Solentifle  books  as  evidence. 

Cited  in  note  in  40  L.R.A.  55^,  on  seieatiAe  books  and  treaties  aa 
sfvidfliee. 
ITse  of  annuity  tables  in  estimating  damages. 

Cited  in  Rooiiey  v.  New  York,  N.  H.  4t  H.  R.  Co.  173  Mass.  222, 
68  K.  B.  486,  denying  nse  of  annuity  tables- in  determining  amount  of 
damages  for  loss  of  ability  to  earn  wages. 

S  COZ^.  106,  JABOEtt  v.  WHITSETTP.     '. 
Bstoppel  from  failure  to  read  instrument. 

Cited  in  Askey  v.  Fidelity  Sav.  Asso.  37  Oslo.  482,  86  Pae.  1026, 
holding  that  members  of  loan  association,  failing  to  read  certificate 
in  pass-book  cannot  claim  that  they  made  deposits  under  belief  that 
it  was  savings  bank;  Willard  v.  Ostrander,  46  "Kan.  591,  26  Pae.  1017»  - 
holding  that  vendee,  failing  to  read  bill  of  sale,  cannot  object  to  ab- 
sence e€  agi'eed  warranty;  Horaer  v.  Lowe,  169  Ind.  496,  64  K.  E. 
218,  holding  that  grantee,  failing  to  examine  deed,  cannot  object  to 
sbsence  of  agreed  covenants;  Orusen  v.  I^ittle,  8  N^Ik  (Unof.)  463, 
91  K*.  W.  868,  denying  relief  to  grantee  from  mortgage  assumed  in 
deed  which  he  failed  to  read. 

8  COIiO.    109,  PACKARD  v.  STJELhlSOB. 
Time  of  signature  of  bill  of  exceptions. 

Cited  in  Davis  vj  People,  23  Colo.  495,  48  Pae.  513,  holding  that 
bill  of  exceptions  may  be  signed  and  sealed  after  term  within  time 
fixed  by  court;  Pettit  v.  People,  24  Colo.  517,  52  Pae.  676,  holding 
that  bill  of  exceptions  signed  and  sealed  by  trial  c^urt  one  day  sfter. 
record  is  certified  by  clerk  cannot  be  considered  as  part  of  record. 
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3   GOIiO.    118,  MARtiN  T.  OOIi£S»  Affirmed  1«   104  U.  S.  80, 

26  li.  ed.  647. 
Vartation  of  blank  Indorsement  by  parol. 

Cited  in  Doom  v.  Sherwin,  20  Colo.  234,  38  Pac.  56;  Torbert  T.  Mon- 
tague, 38  Colo.  325,  87  Pac.  1145;  Smith  v.  Caro,  9  Or.  278,— holding; 
tliat  legal  liability  of  indorser  of  note  in  blank  cannot  be  varied  by 
parol. 

Cited  in  note  in  17  LJUl.(N.S.)  840,  on  right  to  show  by  parol  that 
indorsement  unrestricted  in  form  was,  for  collection  only. 

Distinguished  in  Kinsel  v.  Wieland,  38  Colo.  296,  88  Pac.  153,  holding 
that  parol  evidence  is  admissible  to  show  circumstances  under  which 
person,  not  connected  with  note,  indorsed  same. 
Sufficiency  of  plea  of  restrictiye  Indorsement* 

Cited  in  Dunn  v.  Ghost,  5  Colo.  134,  holding  that  plea  and  offer  of 
proof  to  make  general  indorsement,  restrictive,  or  to  show  that  con- 
tract was  different  from  that  expressed,  cannot  be  done. 

8  OOIiO.  115,  BROWN  V.  PBOPIiS, 
What  constitutes  payment  into  court. 

Cited  in  People  use  of  Howard  y.  Cobb,  10  Colo.  App.  478,  51  Pao, 
523,  holding  that  payment  to.  derk  of  money  which  he  is  not,  by  law, 
or  order  of  court,  authorized  to  receive,  is  not  payment  into  court. 
Reversal  for  error  in  sustaining  demurrer. 

Cited  in  Colorado  C.  R.  Co.  ▼.  Blake,  3  Colo.  417,  holding  that  error 
in  sustaining  demurrer  is  no  ground  for  reversal  if  same  defense  is 
available  under  another  plea. 

S  COLO.   125,  KANSAS  P.  R.  CO.  y.  TWOMBLY,  Affirmed  Ia 

100  U.  S.  78,  25  Jj.  ed..550. 
Disturbance  of  verdict. 

ated  in  Aspen  Times  Pub.  Co.  v.  Russell,  18  Cola  75,  81  Pac.  ^03, 
holding  that  appellate  court  should  not  disturb  verdict,  when  supj^rted 
by  competent  evidence. 
Contributory  negligence  as  matter  of  defense. 

Cited  in  Denver  v.  Dunsmore,  7  Colo.  328,  3  Pac.  705;  Denver  &  B^ 
G.  R.  Co.  v.  Ryan,  17  Colo.  98,  28  Pac.  79;  Moffatt  v.  Tenney,  17  Colo. 
189,  30  Pac.  348, — ^holding  that  contributory  negligence  is  matter  of 
defense. 
■Province  of  Jury. 

Cited  in  Denver  Tramway  Co.  v.  Owens,  20  Colo.  107,  36  Pac.  848» 
on  province  of  jury. 
Contributory  negligence  as  question  for  Jury. 

Cited  in  Denver  &  R.  G.  R.  Co.  v.  Spencer,  27  Colo.  313,  51  L.R.A. 
121,  61  Pac.  606,  holding  that  question  of  contributory  negligence  it 
for  jury,  where  different  minds  may  draw  different  conclusions  frov 
facts. 
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S  COLO.  18±,  KEIiliBR  ▼.  KIiOPFER. 
E^Tldenoe  In  forcible  entry. 

Cited  in  note  in  77  A.  D.  &55,  on  giving  title  in  evidence  in  forcible 
entry  and  detainer. 
Against  whom  action  of  unlawful  detainer  l8  maintainable. 

Cited  in  Torrey  ▼.  Berke,  11  8.  D.  155,  76  N.  W.  302,  holding  action 
of  unlawful  detainer  not  maintainable,  where  defendant  obtained  poa« 
session  under  purchase  from  occupant,  holding  record  title. 
Validity  of  conveyance  by  married  woman. 

Cited  in  Knight  v.  Lawrence,  19  Colo.  425,  36  Pae.  242,  holding  deed 
by  married  woman  valid. 

S  OOIiO.   187,  BEST  v.  HOPPIE3. 
liiablllty  of  Indorsers  of  note. 

Cited  In  notes  in  27  A.  R.  580,  on  liability  of  stranger  indorsing 
note;  91  A.  D.  711,  on  liability  of  stranger  indorsing  note  before 
delivery;  72  A.  8.  R.  677,  on  effect  of  indorsement  by  stranger  before 
delivery;  4  Eng.  Rul.  Cas.  550,  on  presumptive  order  of  liability  among 
parties  to  bill  or  note. 
Nonsuit  as  res  Judicata. 

Distinguished  in  Denver  &  R.  G.  R.  Co.  ▼.  Des,  25  Colo.  19,  53  Pac. 
222,  holding  that  judgment  of  nonsuit  is  not  bar  to  subsequent  suit 
on  same  cause  of  action. 

S  OOIiO.   IS 9,  CITY  NAT.  BANK  ▼.  GOODRICH. 
Transfers  in  fraud  of  creditors. 

Cited  in  notes  in  34  A.  S.  R.  399,  on  vendee's  knowledge  as  affecting 
validity  of  fraudulent  conveyance;  81  L.R.A.  647,  on  participation  ia 
fraudulent  intent  of  debtor  which  will  invalidate  transfer  to  pay  or 
secure  debt  as  to  other  creditors. 

Validity  of  chattel  mortgage  where  mortgagor  retains  posses- 
sion. 

Cited  in  Wilcox  v.  Jackson,  7  Colo.  521,  4  Pac.  966;  Wilson  v.  Voight, 
9  Colo.  614,  13  Pac.  T26;  Brasher  v.  Christophe,  10  Colo.  284,  15  Pae. 
403;  Eckman  v.  Munnerlyn,  32  Fla.  867,  87  Am.  St.  Rep.  109,  13  So. 
922;  Bank  of  Perry  v.  Cooke,  8  Okla.  584,  41  Pac  628,--holding  chattel 
mortgage  void,  where  mortgagor  can  k§ep  and  sell  property  and  apply 
proceeds  to  his  own  use. 

Cited  in  notes  in  31  A.  R.  179,  on  chattel  mortgagor's  retention  of 
possession  as  fraud;  18  L.R.A.  606,  613,  on  effect  upon  validity  of 
mortgage  of  merchandise  of  proYision  or  agreement  giving  mortgagor 
possession  with  power  of  sale. 

S  COLO.   142,  KANSAS  P.  R.  CO.  v.  ROBERSON. 

T^erm  of  contract  of  hiring. 

Cited  in  Bauer  v.  Goldman,  45  Colo.  163,  100  Pac.  435,  holding:  that 
telegram  offering  weekly  salary  and  letter  offering  return  of  railroad 
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fare  if  addressee  stays  one  season  constitutes  hiring  by  week;  Speedei 
Cycle  Co.  v.  Teeter,  18  Ind.  App.  474,  48  N.  E.  695,  holding  that  hiring 
at  fixed  per  diem  until  completion  of  factory  and  thereafter  indefinitely 
at  different  per  diem  is  indefinite  hiring;  Grisham  v.  Lee,  61  Kan.  633, 
60  Pac.  312,  holding  that,  in  absence  of  proof  of  usage  to  contrary, 
indefinite  hiring  is  not  to  be  treated  as  yearly  contract;  Booth  ▼. 
National  India  Rubber  Co.  19  R.  I.  696,  36  Atl.  714,  holding  that  words, 
^60  long  as  you  do  what  is  right  by  the  company,  we  will  employ  you 
and  pay  you  by  the  year,'*  imports  hiring  for  indefinite  period. 

8  COLO.  147,  MURPHY  v.  PBOPIiE. 

8  COIiO.  149,  SANBORN  V.  CRKB. 

ATallability  of  defect  of  title  to  assignee  of  lease. 

Cited  in  Norton  v.  Stroud  State  Bank,  17  Okla.  295,  87  Pac.  848, 
holding  that  assignee  of  lease  without  warranty  cannot  set. up  defect 
of  title  as  defense  to  note,  consideration  of  assignment. 

8  COIiO.  152,  IiOUISVI£iIiC2  PRIZB  MIN.  CO.  ▼.  SCVDDER. 

3  COLO.   155,  WINN£  ▼.  COLORADO  SPRINGS  CO. 
Eiffect  of  pleading  conclusion  of  law. 

Cited  in  Smith  v.  Stubbs,  16  Colo.  App.- 180,  63  Pac.  955,  holding 
allegation  that  agreement  was  valid,  an  unmixed  legal  conclusion  which 
must  be  disregarded. 
Discharge  of  surety. 

Cited  in  Brandt,  Suretyship,  8d  ed.  716,  on  ground  upon  which  sure- 
ties are  discharged  when  tender  is  made  and  rejected. 

Cited  in  note  in  65  A.  S.  R.  876,  on  release  of  surety. 
—  By  extension  of  time. 

Cited  in  Bank  of  British  Columbia  v.  Jeffs,  15  Wash.  230,  46  Pac. 
247,  holding  that  surety  is  not  discharged  by  extension  of  time  by 
agreement  too  indefinite  to  be  enforceable;  Byers  v.  Hussey,  4  Colo.  515, 
holding  that  extension  of  time  to  discharge  surety  must  bind  creditor 
and  preclude  him  from  pursuing  his  remedy  against  principal;  Bowling 
V.  Chambers,  20  Colo.  App.  113,  77  Pac.  16;  Clark  v.  Gerstley,  26  App. 
D.  C.  205;  McOormick  Harvesting  Mach.  Co.  v.  Rae;  9  N.  D.  482,  84 
N.  W.  346, — ^holding  that  extension  to  discharge  surety  must  be  upon 
sufficient  consideration  and  to  definite  time. 

Cited  in  Sackett,  Instruct.  Jur.  (3d  ed.)  1435,  on  release  of  surety 
on  note  by  extension  of  time  granted  to  principal;  Brandt,  Suretyship, 
3d  ed.  727,  on  nonrelease  of  surety  unless  time  is  extended  for  definite 
period;  Brandt,  Suretyship,  3d  ed.  786,  on  sufficiency  of  allegation  as 
to  extension  of  time;  Brandt,  Suretyship,  3d  ed.  723,  on  necessity  of 
surety  pleading  and  proving  agreement  to  extend  time. 
Sufficiency  of  tender. 

Cited  in  Davis  v.  Holbrook,  25  Colo.  493,  55  Pac   730,  holding  that 
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offer  by  purchaser  to  borrow  money  to  pay  and  dissuasion  by  Teador 

is  not  sufficient  tender. 

Bemission  of  verdict  exceeding  ltd  damnum. 

Oited  in  Duncan  v.  Whedbee,  4  Colo.  143;  Bissell  ?.  Cushnuuiy  S  Colo. 
76^— holding  that  amount  of  verdict  in  excess  of  ad  damaum  may  be 
remitted  and  judgment  entered  for  proper  amount. 

8  COIiO.   168,  VJENINE  v.  ABCUIBALD. 
Legislative  restrictions  on  right  to  Jury  trial. 

Cited  in  note  in  98  A.  S.  R.  539,  540,  on  conditions  and' restrictions 
which  legislature  may  impose  on  right  of  trial  by  jury. 
Constitutionality  of  requirement  for  pre-payment  of  Jury  fee. 

Cited  in  Conneau  v.  Geis,  73  Cal.  176,  2  Am.  St.  Rep.  785,  14  Pae. 
580,  holding  that  court  rule  requiring  prepayment  of  jury  fee  is  valid; 
WUliams  v.  Gottschalk,  231  111.  175,  83  N.  £.  141,  12  A.  &  £.  Ann. 
Cas.  376;  Clayton  v.  Clark,  55  N.  J.  L.  539,  26  Atl.  795;  State  ex  reL 
Clark  V.  Neterer,  33  Wash.  535,  74  Pac.  668,— ^holding  that  law  requir- 
ing advance  payment  of  jury  fee  is  constitutional. 

Distinguished  in  Story   v.  Walker,  71  N.  J.  L.  256,  58  Atl.  349, 
holding  that  party  demanding  jury  trial  in  summary  proceedings  in 
justice's  court  need  not  pre-pay  jury  fee. 
Instruction  Ignoring  evidence  of  material  fact. 

Cited  in  Weil  v.  Nevitt,  18  Colo.  10,  31  Pac.  487,  holding  that  in- 
struction, ignoring  evidence  tending  to  prove  material  £act»  whioh 
would  change  rights  of  parties,  is  erroneous. 

8  COIiO.   169,  BBOWN  v.   DENVER. 
Relief  from  Illegal  tax. 

Oited  in  Gillette  v.  Denver,  21  Fed.  822,  holding  that  equity  will  not 
restrain  collection  of  tax  on  ground  of  illegality. 

Cited  in  Cooley,  Tax.  3d  ed.  1249,  on  burden  upon  person  who  denies 
that  he  receives  benefit  from  special  assessment  for  improvements. 
Iieglslative  annexation  of  territory  to  municipality. 

Cited  in  note  in  27  LJI.A.  745,  on  power  of  legislature  to  annex 
territory  to  municipalities. 

8  COIiO.  178,  MOIiANDIN  v.  COLORADO  O.  R.  CO, 
Source  of  Jurisdiction  of  court. 

Cited  in  Harvey  v.  Travelers'  Ins.  Co.  18  Colo.  354^  32  Pac  935, 
holding  that  court  is  without  jurisdiction  to  review  judgment,  if  cause 
is  not  appealable  by  statute;  Player  v.  Bokenfohr,  40  Fla.  415,  24  So. 
472,  holding  that  appellate  court  cannot  recognize  any  case  at  law* 
unless  brought  to  it  by  writ  of  error  properly  issued. 
—  Consent  of  parties. 

Cited  in  Ross  v.  Duggan,  5  Colo.  85;  McKenzie  v.  Ballard,  14  Colo 
426,  24  Pac.  1;  Kelley  v.  Union  P.  R.  Co.  16  Colo.  455,  27  Pac.  1058.— 
holding  that  appellate  court  cannot  take  cognizance^  through  stipula- 
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tion  of  counsel,  of  matters  not  in  record;  Peabody  t.  Thatcher,  3  Colo. 
276;  Filley  v.  Cody,  4  Colo.  109;  Whipple  ▼.  Stevenson,  25  Colo.  447, 
65  Pac.  188, — holding  that  jurisdiction  over  subject-matter  of  cause 
cannot  be  conferred  by  consent  of  parties;  Chamberlain  v.  Hedger,  10 
8.  J).  290,  73  N.  W.  75,  holding  that  parties  cannot,  by  stipulation, 
confer  jurisdiction  upon  court  of  appeal. 

Distinguished  in  People  ex  rel.  Robinson  v.  Boughton,  5  Colo.  487, 
holding  that  court  may  take  jurisdiction  in  agreed  case. 

8  COLO.   176,  WAGNER  v.  HAUiACK. 

Jurisdiction  of  Justice  of  peace. 

Cited  in  Otero  County  t.  Hoffmire,  9  Colo.  App.  526,  49  Pae.  875, 
holding  that  jurisdiction  of  a  justice  is  purely  statutory  and  proceed- 
ings must  conform  to  statute;  Denver,  S.  P.  &  P.  R.  Co.  v.  Roberta, 
6  Colo.  333;  Reynolds  v.  Larkins,  10  Colo.  126,  14  Pac.  114,— «n  statute 
giving  resident  debtors  a  forum  at  their  own  doors;  Charles  v.  Amos, 
10  Colo.  272,  15  Pac.  417,  holding  statute,  requiring  suits  before  jus- 
tices to  be  commenced  in  debtor's  township,  inapplicable  to  non-resi- 
dent debtors. 
What  oonstitutes  collateral  undertaking. 

Oited  in  West  v.  Grainger,  46  Fla.  257,  35  So.  91,  holding  that  oral 
statement  by  one  partner  to  employee  of  third  person  that  his  firm 
would  see  that  he  was  paid  is  a  collateral  undertaking. 

Cited  in  notes  in  95  A.  D.  253,  254,  on  oral  promise  to  answer  for 
debt  of  another;  15  L.R.A.(N.S.)  217,  on  contemporary  promise  to  pay 
where  benefit  inures  to  another  as  within  statute  of  frauds. 
Passing  of  title  by  delivery  to  carrier. 

Cited  in  note  in  22  L.RJ^.  426,  on  passing  of  title  to  property  by 
delivery,  to  carrier  for  transportation  to  consignee  or  vendee. 
Effect  of  shipment  C.  O.  D. 

Cited  in  State  v.  American  Exp.  Co.  118  Iowa,  447,  92  N.  W.  66, 
holding  that  express  company  is  agent  of  consignor,  where  liquor  is 
shipped  C.  O.  D.;  State  v.  McAdams,  106  La.  720,  31  So.  187,  holding 
that  jus  disponendi  remains  in  vendor  of  goods  C.  0.  D.  until  payment 
of  price;  State  v.  Rosenberger,  212  Mo.  648,  20  L.R.A.(N.S.)  284,  126 
Am.  St.  Rep.  580,  111  S.  W.  509,  holding  that  sale  C.  O.  D.  is  not  com- 
plete until  delivery,  acceptance,  and  payment  of  price  by  person  order- 
ing goods. 

Cited  in  note  in  5  L.R.A.(N.S.)  630,  on  shipping  liquor  into  another 
state  C.  0.  D.  without  previous  order  as  interstate  commerce. 

S  COliO.  187,  SMITH  V.  PIPE. 

ATailabillty  of  equitable  defense  In  ejectment. 

Distinguished  in  Cheney  v.  Crandell,  28  Colo.  383,  65  Pac.  66,  holding 
that  equitable  defense  may  be  interposed  to  ejectment. 
Convovitnoc  of  loiral  tftlo  by  trustee. 

CTted  in  Filmore  v.  Ueithman,  6  Colo.  120;  Stephens  v.  Clay,  17  Colo 
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489,  31  Am.  St.  Rep.  328,  30  Pac.  43,— holding  that  tnutee  maj  divest 
himself  of  legal  title  without  compliance  with  trust. 
Purpose  of  town  site  acts. 

Cited  in  Martin  v.  Hoff,  7  Ariz.  247,  64  Pac.  445;  Georgetown  ▼. 
Glaze,  3  Colo.  230;  Aspen  ▼.  Rucker,  10  Colo.  184,  15  Pac  791;  Aspen 
▼.  Aspen  Town  &  Land  Co.  10  Colo.  191,  15  Pac  794,— holding  that 
purpose  of  town  site  statute  is  to  confer  estate  upon  corporate  author- 
ities in  their  official  capacity  and  limit  it  to  their  successors  in  office 
until  trust  is  exhausted. 
Validity  of  deed  of  town  site  by  probate  Jndge. 

Cited  in  Hanlon  v.  Hobson,  24  Colo.  284,  42  LJELA.  502,  51  Pac  433, 
on  validity  of  deed  by  probate  judge  of  town  site;  Ming  v.  Foote,  9 
Mont.  201,  23  Pac.  515,  holding  no  objection  to  deed  from  probate 
judge  that  he  omitted  from  his  signature  county  of  which  he  was  judge. 
Impeaclunent  of  deed  of  town  site. 

Cited  in  Lamed  v.  Jenkins,  113  Fed.  634,  22  Mor.  Min.  Rep.  94; 
Colorado  C.  R.  Oo.  v.  Smith,  5  Colo.  160;  Murray  v.  Hobson,  10  Colo. 
66,  13  Pac.  921;  Anderson  v.  Bartels,  7  Colo.  256,  3  Pac  225,— holding 
that  regular  deed  of  town  site  by  proper  authorities  cannot  be  im- 
peached in  ejectment  for  failure  to  comply  with  preliminary  requisites. 

S  OOIiO.  199,  MARTIN  v.  FORCK. 
Power  to  review  Jndgntent  upon  evidence. 

Cited  in  Law  t.  Brinker,  6  Colo.  555,  holding  that  appellate  court 
is  precluded  from  reviewing  judgment,  where  bill  of  exceptions  does 
not  contain  all  evidence;  Poire  v.  Rocky  Mountain  Transp.  Co.  7  Colo. 
588,  4  Pac.  1179,  holding  that  court  has  no  power  to  review  judgment 
upon  evidence,  where  no  exception  was  reserved  to  judgment. 
Bill  of  exceptions  as  pleading. 

Cited  in  Hoagland  v.  Cole,  18  Colo.  426,  33  Pac.  151;  Big  Kanawha 
Cd.  V.  Jones,  45  Colo.  381,  102  Pac.  171,— -holding  that  bill  of  exceptions 
is  pleading  of  aggrieved  party  and  must  be  construed  most  strongly 
against  him. 
Presumption  of  regularity  of  proceedings  of  lower  court. 

Cited  in  Terry  v.  Wright,  9  Colo.  App.  11,  47  Pac.  905;  Hughes  ▼, 
Cummings,  7  Colo.  138,  2  Pac.  289, — ^holding  that  jurisdiction  of  court 
of  general  jurisdiction  will  be  presumed  unless  contrary  appears  in 
record;  Pennington  v.  McNally,  11  Colo.  557,  19  Pac.  503,  holding  that 
it  will  not  be  presumed  that  appellee  had  no  notice  of  application  to 
extend  time  for  filing  appeal  bond;  Behymer  v.  Nordloh,  12  Colo.  352, 
21  Pac.  37,  holding  that  it  must  be  presumed  that  proof  was  sufficient 
to  warrant  finding  and  judgment;  Gomer  v.  Chaffe,  5  Colo.  383;  Davis 
V.  Peck,  12  Colo.  App.  259,  55  Pac.  192;  Carnahan  v.  Connolly,  17 
Colo.  App.  98,  68  Pac  836;  Slaughter  v.  Strouse,  20  Colo.  App.  484,  79 
Pac.  972;  Andrews  v.  Carlile,  20  Colo.  370,  38  Pac  465,— holding  that 
regularity  of  proceedings  of  lower  court  must  be  presumed  until  con- 
trary appears  in  record;  McClelland  v.  Bullis,  34  Colo.  69,  81  Pac  771, 
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holding  that  to  procure  reyersal  of  judgment,  it  must  be  shown  that 
court  below  committed  error. 
Allowance  of  supplemental  transcript. 

Distinguished  in  Joralmon  v.  MePhee,  29  Colo.  135,  66  Pae.  882,  allow- 
ing supplemental  transcript  to  bring  up  order  of  lower  court  mado 
after  case  was  at  issue  on  appeal,  granting  receiver  compensation. 

S  COLO.  201,  liYON  v;  WASHBURN.  ^ 

Waiver  of  objection  to  jurisdiction. 

Cited  in  Smith  v.  District  Ct.  4  Colo.  235;  Behymer  ▼.  Nordloh,  12 
Colo.  352,  21  Pac.  37;  Edwards  v.  Smith,  16  Colo.  529,  27  Pac.  809; 
Pueblo  V.  Dye,  44  Colo.  35,  96  Pac.  969;  Washington  County  v.  Murray, 
46  Colo.  115,  100  Pac.  588;  Hall  v.  Jones,  45  Colo.  228,  100  Pac.  418,— 
holding  that  objection  by  appellant  to  jurisdiction  after  beginning  of 
trial  is  too  late,  in  case  where  appellate  court  could  have  exercised 
origiiial  jurisdiction. 
Foundation  for  secondary  evidence. 

Cited  in  Avery  v.  Stewart,  134  N.  C.  287,  46  S.  E.  519,  holding  that 
statement  by  witness  that  letter  is  lost  and  cannot  be  found  is  insuffi- 
cient foundation  for  secondary  evidence  of  contents. 
lEUffht  of  tenant  to  attorn. 

Cited  in  Sheaff  v.  Husted,  60  Kan.  770,  57  Pac.  976,  holding  that 
tenant  may  attorn  to  holder  of  tax  deed  regular  on  face. 
E^stoppel  of  tenant  to  deny  landlord's  title. 

Cited  in  Micros!  v.  Phillipi,  91  Ala.  299,  8  So.  561 ;  Hodges  v.  Waters, 
124  Qa.  229,  1  L.R.A.(N.S.)  1181,  110  Am.  St.  Rep.  166,  52  S.  E.  161, 

4  A.  &  E.  Ann.  Cas.  106, — ^holding  that  tenant  in  possession,  attorning 
to  another,  is  estopped  from  denying  latter's  title;  Randall  v.  Lingwall, 
43  Or.  383,  73  Pac.  1,  holding  that  tenant,  attorning  to  third  person,  is 
estopped  from  denying  title  either  of  landlord  or  third  person. 

Cited  in  notes  in  89  A.  S.  R.  103,  on  estoppel  to  deny  landlord's 
title;  1  L.R.A.(N.S.)  1183,  on  right  of  tenant  in  possession  before 
taking  lease  to  dispute  lessor's  title. 

5  OOLO.  207,  SMITH  v.  MAIHBB. 

Discretion  of  court  In  admitting  rebnttal  evidence. 

Cited  in  Buckingham  v.  Harris,  10  Colo.  455,  15  Pac.  817,  holding 
within  court's  discretion  to  admit  in  rebuttal  evidence  which  should 
have  been  produced  in  chief. 
Availability  of  breach  of  warranty  to  vendee  retaining  goods. 

Cited  in  Minnesota  Thresher  Mfg.  Co.  v.  Hanson,  3  N.  D,  81,  54 
N.  W.  311,  holding  that  use  of  machinery  purchased  under  warranty 
after  knowledge  of  defects  will  not  destroy  buyer's  right  to  plead 
breach  of  warranty  to  defeat  Tccovery  of  price. 

S  COIiO.  211,  PACKARD  v.  KING. 
Adjustment  of  equities  in  partition. 

Cited  in  Carson  v.  Broady,  56  Neb.  648,  71  Am.  St.  Rep.  691,  77 
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N.  W.  80,  holding  that  in  partition  eo- tenant  is  entitled  to  reimbnne- 
ment  for  purchase  of  outstanding  tax  titles  and  for  improvements. 
lilmitation  of  time  for  redemption  from  Judicial  sale. 

Distinguished  in  Nippel  v.  Hammond,  4  Colo.  211;  Denver  Brick  St 
Mfg.  Co.  V.  McAllister,  6  Colo.  261,— holding  that  court  may  limit  to 
very  short  period  time  for  redemption  from  sale  under  trust  deed. 

S  eOIiO.  216,  DENVER  t.  LOBENSTEIN. 
Res  Judicata. 

Cited  in  Breeze  ▼.  Haley,  11  Colo.  851,  18  Pac.  551,  holding  that 
adjudication  in  prior  suit  between  same  parties  of  validity  of  taxes 
is  complete  defense  to  action  to  enjoin  their  collection. 

8  COIiO.  221,  FIIiliEY  v.  CODY. 

Requirement  of  cost  bond  before  suit  by  nonresident. 

Cited  in  Sutro  v.  Simpson,  14  Fed.  370;  Edgar  Gold  &  S.  Min.  Co. 
V.  Taylor,  10  Colo.  110,  14  Pac.  113,— holding  that  non-resident  must 
file  cost  bond  before  commencing  suit. 
Writ  of  error  as  new  suit. 

Cited  in  Willoughby  v.  George,  4  Colo.  22;  Connor  v.  Connor,  4  Colo. 
74;  Ohio-Colorado  Min.  &  Mill.  Co.  v.  Elder,  47  Colo.  63,  99  Pac  42,— 
holding  that  writ  of  error  is  new  suit. 

8  COLO.  222,  LAS  ANIMAS  COUNTT  T.  BOND. 

S  COLO.  224,  ATLANTIC  INS.  CO.  v.  MANNING. 
Effect  on  insarance  of  tenant's  breach  of  condition. 

Cited  in  note  in  12  L.Il.A.(N.S.)   485,  on  eflfect  upon  insurtnoe  of 
tenant's  breach  of  condition. 
Constrnctlon  of  amblguoas' policy. 

Cited  in  Strauss  v.  Phenix  Ins.  Co.  9  Colo.  App.  386,  48  Pae.  822; 
Preferred  Acci.  Ins.  Co.  v.  Fielding,  35  Colo.  19,  83  Pac.  1013,  9  A.  &  E. 
Ann.  Cas.  916, — ^holding  that  policy,  capable  of  two  constructions,  must 
be  construed  most  favorably  to  insured. 
Permission  to  introduce  evidence  after  motion  for  nonsntt. 

CHted  in  Kelly  v.  E.  P.  Hallack  Lumber  &  Mfg.  Co.  22  Colo  221, 
43  Pac.  1003,  holding  that  permission  to  plaintiff  to  introduce  further 
evidence  after  motion  for  nonsuit  is  discretionary  and  not  reviewable. 
Waiver  by  objections  npon  other  f^ronnds. 

Cited  in  Montelius  v.  Atherton,  6  Colo.  224,  holding  that  objections 
for  want  of  notice  or  of  tender  are  waived  by  defendant  placing  his 
refusal  to  act  upon  other  grounds. 
—  Of  objection  as  to  proofs  of  loss. 

Cited  in  Lampkin  v.  Travelers'  Ins.  Co.  11  Colo.  App.  249,  52  Pac.  1040, 
holding  that  refusal  to  pay  accident  policy  on  ground  of  misrepresenta- 
tion in  application  waives  requirement  for  proofs  of  injury;  Califomtii 
Ins.  Co.  V.  Gracey,  15  Colo.  70,  22  Am.  St.  Rep.  876,  24  Pac.  677,  h<^d- 
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ing  that  absolute  refusal  to  pay  loss  in  any  event  is  waiver  of  require- 
ment of  proofs  of  loss;  National  Mut.  F.  Ins.  Co.  v.  Sprague,  40  Colo. 
344,  92  Pac.  227,  holding  that  right  to  demand  proof  of  loss  is  waived 
by  refusal  to  pay  loss,  on  ground  of  no  delivery  of  policy  or  payment 
of  premium;  Hartford  F.  Ins.  Co.  v.  Hammond,  41  Colo.  323,  92  Pac. 
686,  holding  that  failure  to  file  proofs  of  loss  is  waived  by  refusal  to 
pay  loss  because  insured  overestimated  loss. 

CSted  in  Sutherland,  Dam.  3d  ed.  2449,  on  waiver  of  proofs  by  insurer 
as  compliance  with  condition  in  policy  that  preliminary  proofs  should 
be  made.  • 

Proof  of  genuineness  of  reply  letter. 

Cited  in  note  in  17  L.R.A.(N.S.)  229,  on  necessity  for  proof  Of  genu- 
ineness of  reply  letter. 
Variance  between  pleading  and  proof. 

Distinguished  in  Bishop  v.  Griffith,  4  Colo.  68,  holding  that  allegation 
of  performance  of  contract  cannot  be  supported  by  proof  of  perform- 
ance of  substituted  contract. 
Competency  of  witness  as  to  handwriting. 

Cited  in  State  v.  McBride,  30  UUh,  422,  7  L.R.A.(N.S.)  557,  85  Pac 
440,  8  A.  &  E.  Ann.  Cas.  1030,  holding  that  witness,  who  has  not  seen 
genuine  specimen  of  defendant's  writing,  nor  seen  him  write,  is  incom- 
petent to  testify  that  letters  received  were  written  by  him. 

Cited  in  Abbott's  Facts,  2d  ed.  380,  on  competency  of  person  who 
has  received  letters  from  party  as  witness  as  to  handwriting. 

S    COIiO.    229,    STE»UNG    CITY    GOLD    &    S.    MIN.    CO.    ¥. 
HUGHES.. 

Maintenance  of  action  against  sureties  In  first  Instance. 

Distinguished  in  Newman  ▼.  People,  4  Colo.  App.  46,  34  Pac.  1006, 
holding  that  action  can  be  brought  against  sureties  on  constable's  bon>l 
before  suit  against  constable. 

3  COIiO.  9 SO,  GEORGETOWN  ▼.  GLAZE. 
Purpose  of  town  site  acts. 

Cited  in  Martin  v.  Hoff,  7  Ariz.  247,  64  Pac.  445;  Aspen  ▼.  Rucker, 
10  Colo.  184,  15  Pac.  791,— holding  that  purpose  of  town  site  acts  was 
to  vest  trust  powers,  not  in  corporation,  but  in  corporate  officials  in 
their  politic  capacity. 

S  COIiO.  2S6,  DENVER  v.  OAPELLI. 
Requisites  of  bill  of  exceptions. 

Cited  in  Williams  v.  People,  25  Colo.  251,  53  Pac.  509,  holding  that 
bill  of  exceptions  must  be  signed  and  sealed  by  trial  judge  in  time 
fixed  by  order  of  court;  Big  Kanawha  Co.  v.  Jones,  45  Colo.  381,  102 
Pac.  171;  Maher  v.  Renshaw,  45  Colo.  567,  102  Pac.  1074,— holding 
that  bill  of  exceptions  must  bear  seal  of  judge  who  presided  at  trial. 
Waiver  by  stipulation  of  requirement  of  seal  to  bill  of  exceptions, 

ated  in  Marshall  Silver  Min.  Co.  v.  Kirtley,  8  Colo.  108,  5  Pac.  649, 
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holding  that  statute  requiring  judge's  seal  to  be  attached  to  bill  of 
exceptions  is  mandatory  and  cannot  be  waived  by  stipulation  of  parties. 
Review  of  matters  not  properly  in  record. 

Cited  in  McKenzie  v.  Ballard,  14  Colo.  426,  24  Pac.  1;  Ross  v.  Dug- 
gan,  6  Colo.  85, — ^holding  that  appellate  court  cannot  consider  matters 
of  evidence  upon  stipulation  merely  and  not  properly  brought  up  by 
record;  State  Bank  ▼.  Plummer,  46  Colo.  71,  102  Pac.  1082,  holding 
that  authentication  of  copy  of  record  of  judgment  as  required  by  law 
is  essential  to  jurisdiction  of  appellate  court. 

8  OOLO.  286,  DENVER  ▼.  CAPEIilil. 

Effect  of  failure  of  judge  to  sign  bill  of  exceptions  In  time. 

Cited  in  Widner  y.  Walsh,  3  Colo.  418;  Swem  ▼.  Green,  9  Colo.  358, 
12  Pac.  202;  Williams  v.  People,  25  Colo.  261,  53  Pac.  609,— holding 
that  party,  tendering  bill  of  exceptions  in  time,  will  not  be  prejudiced 
by  failure  of  judge  to  sign  bill  within  prescribed  time. 

8  OOLO.  288,  MUNRO  y.  KING,  12  MOR.  KIN.  REP.  160. 
Contemporaneous  agreement  as  part  of  note. 

Cited  in  Frost  y.  Fisher,  13  Colo.  App.  322,  58  Pac.  872,  holding  that 
contemporaneous  agreement  becomes  part  of  note. 
What  admissible  In  evidence  under  general  issne. 

Cited  in  Heaton  v.  Myers,  4  Colo.  59,  holding  that  subsequent  written 
agreement,  showing  contingency  on  which  payment  of  note  depends, 
is  admissible  under  general  issue. 
Pleading  of  defenses  to  note. 

Cited  in  Fairbanks  y.  Irwin,  16  Colo.  366,  26  Pac.  701,  holding  that 
failure  of  consideration  must  be  specially  ple^tded  in  action  on  note. 

Distinguished  in  Watson  v.  Lemen,  9  Colo.  200,  11  Pac.  88,  holding 
that  defense  that  note  is  not  due  must  be  specially  pleaded. 
Condition  precedent  to  enforcement  of  promise  to  pay. 

Cited  in  Rollins  v.  Denver  Qub,  43  Colo.  345,  18  L.R.A.(N.S.)  733, 
96  Pac.  188,  holding  that  before  promise  to  pay  depending  on  con- 
tingency can  be  enforced,  it  must  be  nverred  and  found  that  oontm- 
gency  has  happened. 

8  COLO.  240,  VANCE  y.  ROOKWEIili. 

When  writ  of  error  lies  In  special  proceeding?. 

Cited  in  Pilgrim . Consol.  Min.  Co.  y.  Teller  County,  20  Colo.  App. 
311,  78  Pac.  617,  holding  that  writ  of  error  will  not  He  from  court  of 
appeals  to  judgment  of  district  court  in  special  proceeding  for  relief 
from  unjust  tax;  Sloan  v.  Strickler,  12  Colo.  179,  20  Pac.  611,  holding 
that  writ  of  error  will  lie  to  decree  of  probate  court  for  sale  of  dece- 
dent's land  for  debts. 
Grounds  for  dismissal  of  writ  of  error. 

Cited  in  Bean  y.  People,  6  Colo.  98,  holding  that  what  is  sufficient 
to  reverse  judgment  can  never  be  cause  to  quash  writ  of  error. 
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3  COLO.   248»  WEBBER  y.  EH^fiBRSON. 
Sufficiency  of  exceptions  to  charge. 

Cited  in  Bradbury  v.  Allen,  13  Colo.  App.  208,  57  Pac.  490,  holding 
that  exception  to  each  separate  numbered  inBt ruction  is  sufficient  with- 
out stating  grounds  of  objection;  Schollay  v.  Moffitt-West  Drug  Co. 
17  Colo.  App.  126,  67  Pac.  182,  holding  that  general  exception  to  charge 
embracing  distinct  legal  propositions  is  not  available,  if  any  one  propo- 
sition is  sound;  Schmidt  t.  Stecker,  3  Colo.  273;  Wilson  v.  People^  3 
Colo.  325;  Coon  v,  Rigden,  4  Colo.  275;  Wooton  v.  Seigel,  5  Colo.  424,— 
holding  that  exceptions  taken  to  instructions  en  masse  are  insufficient 
to  bring  up  errors  for  review;  Gibbs  v.  Wall,  10  Colo.  153,  14  Pac. 
216,  holding  that  exception  to  each  of  instructions  given  on  request  of 
defendants  is  sufficient;  Keith  v.  Wells,  14  Colo.  321,  23  Pac.  991, 
holding  that  exception  to  giving  of  charge  and  each  several  proposition 
of  law  therein  contained  is  insufficient;  McFeters  y.  Pierson,  15  Colo. 
201,  22  Am.  St.  Rep.  388,  24  Pac.  1076,  holding  that  exceptions  to 
general  charge  to  be  available  on  appeal  must  point  out  particular 
errors;  Portland  Gold  Min.  Co.  v.  OUara,  45  Colo.  416,  101  Pac.  773, 
holding  that  general  exception  to  refusal  of  whole  series  of  instruo- 
tions,  some  of  which  are  improper,  will  not  be  considered;  Buck  ▼. 
Territory,  1  Okla.  Crim.  Rep.  517,  98  Pac  1017,  holding  that  practice 
of  taking  exceptions  to  each  and  every  instruction  given  to  jury,  while 
permissible,  is  not  to  he  commended. 

Distinguished  in  Kansas  P.  R.  Co.  y.  Ward,  4  Colo.  30,  holding  that 
Exception  to  refusal  to  give  instructions,  consisting  of  separate  and 
independent  propositions  of  l&w,  and  each  of  them  is  sufficient. 
Construction  of  bill  of  exceptions. 

Cited  in  Rice  y.  Ross,  9  Colo.  App.  552,  49  Pac.  368,  holding  that  bill 
of  exceptions  must  be  taken  most  strongly  against  party  excepting 
and  no  intendments  can  be  made  in  his  favor. 
Sufficiency  of  general  objection  to  eyidence. 

Cited  in  Davis  y.  Hopkins,  18  Colo.  153,  32  Pac.  70,  holding  that 
general  motion  to  strike  out  all  of  evidence,  partly  material,  of  witness 
will  be  denied;  Percy  Consol.  Min.  Co.  y.  Hallam,  22  Colo.  233,  44 
Pao.  509,  holding  that  general  objection  that  contracts,  as  introduced 
in  evidence,  were  not  contracts  declared  upon  in  complaint,  will  not  be 
considered  on  appeal. 
liiabllity  of  mortgagee  in  possession  of  property. 

Cited  in  First  Nat.  Bank  v.  Wilbur,  16  Colo.  316,  26  Pac.  777,  holding 
that  mortgagee  in  possession  after  condition  broken  is  bound  to  ac- 
coimt  for  any  surplus  after  payment  of  his  debt. 

Cited  in  note  in  16  A.  8.  R.  499,  on  rights  and  remedies  of  chattel 
mortgagor  on  wrongful  sale  of  property. 

3  COLO.  255,  MEIiliOR  y.  VAIiENTINE. 
Estoppel  to  claim  ownership  of  land. 

Cited  in  Wadge  v.  Eittleson,  12  N.  D.  452,  97  N.  W.  856,  holding 
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that  vendor,  telling  hiB  mortgagee,  in  vendee's  presence  of  his  sale  to 

latter  who  pays  mortgage,  is  estopped  from  claiming  ownership  of 

land. 

With  whom  contract  to  be  matfe  to  establish  lien. 

Cited  in  Johnston  v.  Bennett,  6  Colo.  App.  362,  40  Pac.  847,  holding 
that  contract  for  work  or  materials  must  be  made  with  owner,  his 
agent  or  trustee,  to  establish  lien;  Folsom  ▼.  Cragen,  11  Colo.  205,  17 
Pac.  515,  holding  that  laborers  contracting  with  husband  are  not  enti- 
tled to  lien  against  wife;  Rico  Reduction  &  Min.  Co.  ▼.  Musgrave,  14 
Colo.  79,  23  Pac.  458,  holding  that  it  is  sufficient  to  give  lien,  if  con- 
tract was  made  with  authorized  agent  of  owner;  National  Bank  ▼. 
Williams,  38  Fla.  305,  20  So.  931,  holding  that  interest  of  owner  n 
not  subject  to  lien  by  laborers  for  persons  operating  mill  in  their  own 
name  under  contract  to  purchase;  Fletcher  v.  Stedman,  159  Mass.  124, 
34  N.  E.  169,  holding  that  order  for  materials  hj  partner  in  behalf  of 
firm  is  sufficient  to  give  lien. 
Bate  of  attachment  of  lien. 

Cited  in  Keystone  Min.  Co.  v.  Gallagher,  5  Colo.  23;  Morrison  t. 
Carey-Lombard  Co.  9  Utah,  70,  33  Pac.  238,— holding  that  mechanie't 
lien  attaches  on  date  of  commencement  to  work  or  furnish  materials. 

C^ted  in  notes  in  14  L.R.A.  307,  as  to  when  mechanics'  liens  are 
superior  to  earlier  mortgages;  16  L.RJI.  336,  on  relation  back  of  sub- 
contractor's lien  to  date  of  original  contractor's. 
What  constitutes  continuous  agreement  for  materials. 

Cited  in  Albright  v.  Smith,  2  S.  D.  577,  51  N.  W.  590,  holding  that 
agreement  to  furnish  lumber  and  subsequent  agreement  on  same  day 
to  furnish  glass  for  same  building  is  one  continuous  agreement. 

8  COIiO.  260,  >£BIiIiOR  ▼.  VALENTINE. 
Right  of  cotenant  to  subject  land  to  lien. 

•  Cited  in  Robert  Garrett  X^umber  Co.  v.  Loftus,  82  Kan.  556,  109 
Pac.  179,  holding  that  tenant  cannot  subject  interests  of  his  cotenanta 
to  mechanic's  lien. 
Effect  on  lien  of  description  of  too  much  land. 

Cited  in  Cary  Hardware  Co.  ▼.  McCarty,  10  Colo.  App.  200,  50  Pac  744, 
holding  that  description  of  too  large  a  tract  of  land  will  not  defeat 
mechanic's  lien. 

8  COLO.  265,  PATTON  ▼.  COEN  &   T.  B.  CARRIAGE  MFG. 

CO. 
When  evidence  is  reviewable. 

Cited  in  Barker  v.  Hamilton,  3  Colo.  291,  holding  that  admission  of 
improper  evidence,  duly  excepted  to,  may  be  reviewed;  Hoppie  v.  Best, 
4  Colo.  555;  Color|ido  Springs  Co.  v.  Hopkins,  5  Colo.  206;  Law  v. 
Brinker,  6  Colo.  555;  Whitehead  v.  Jessup,  7  Colo.  App.  460,  43  Pac 
1042;  Nelson  v.  First  Nat.  Bank,  8  Colo.  App.  531,  46  Pac.  879;  Jerome 
▼.  Bohm,  21  Colo.  322,  40  Pac.  570,— holding  that  in  absence  of  excep- 
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tion  to  finAl  judgment,  sufEciency  of  evidence  cannot  be  reviewed,  but 
ather  assignments  of  error  may  be  considered. 

Distinguished  in  Bradbury  v.  Alden,  13  Colo.  App.  208,  57  Pac.  490, 
holding  that  rule  that  sufficiency  of  evidence  will  not  be  reviewed  in 
absence  of  exception  to  judgment  is  inapplicable  to  judgment  upon 
verdict  of  jury. 
Property  assignable. 

Cited  in  Chamberlin  v.  Oilman,  10  Colo.  94,  14  Pac.  107,  holding 
that  assignment  can  be  made  by  keeper  of  boarding-house  for  railroad 
employees   of   boarding  dues   which  railroad   agreed   to   deduct   from 
employees'  pay. 
Xecessity  of  allegation  and  proof  of  use. 

Cited  in  County  Comrs.  v.  Sloan,  5  Colo.  38,  holding  it  unnecessary 
to  allege  or  prove  use,  in  action  brought  by  one  for  use  of  another. 

S  COLO.  278,  SCHMIDT  ¥.  STEOBJBB. 

S   COLO.    2  75,   PBABODY  v.  THATCHISR. 
Appealability  of  judgment  for  costs. 

Cited  in  County  Comrs.  v.  Sloan,  4  Colo.  128;  McClaskey  v.  Lake 
View  Min.  &  T.  Co.  18  Colo.  65,  31  Pac.  333,— holding  that  judgment 
for  costs  only  is  not  appealable. 
Acquisition  of  Jurisdiction  by  consent. 

Cited  in  Francis  v.  Wells,  4  Colo.  274,  holding  that  parties  cannot 
confer  jurisdiction  by  consent. 
—  On  appeal. 

Cited  in  Thome  v.  Omauer,  6  Colo.  39;  Hall  v.  Pay  Rock  Consol. 
Min.  Co.  6  Colo.  81;  Crane  v.  Farmer,  14  Colo.  294,  23  Pac.  455;  Harvey 
V.  Travelers'  Ins.  Co.  18  Colo.  354,  32  Pac.  935,--holding  that  joinder 
in  error  does  not  cure  want  of  jurisdiction. 
Compliance  with  statute  as  basts  of  appeal. 

Cited  in  Haley  v.  Elliott,  20  Colo.  199,  37  Pac.  27,  holding  that 
appellate  court  does  not  acquire  jurisdiction,  where  statute  providing 
for  appeal  has  not  been  complied  with. 

3  COLO.  275,  COLORADO  SPRINGS  CO.  ▼.  HEWITT. 

8  COLO.  2  79,  BARTELS  v.  HOST. 

Costs  on  dismissal  for  want  of  Jurisdiction. 

Cited  in  Dever  v.  Mortragon,  4  Colo.  255,  holding  that  dismissal  of 
appeal  from  justice's  judgment  for  want  of  jurisdiction  must  be  with- 
out costs;  Thurston  County  v.  Scammell,  7  Wash.  94,  34  Pac.  470, 
holding  that  neither  party  can  be  awarded  costs,  when  statutory  action 
is  dismissed  because  of  repeal  of  statute  during  its  pendency. 

Distinguished  in  Clendenning  v.  Guise,  8  Wyo.  91,  55  Pac.  447,  hold- 
ing that  district  court,  on  reversing  justice's  judgment  for  want  of  - 
-jurisdiction  may  award  costs  in  both  courts. 
Colo.  Ann. — 7. 
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Disapproved  in  Einnear  y.  Flanders,  17  Colo.  11,  28  Pae.  327,  holding 
that  costs  should  be  taxed  against  intervcnor,  on  dismissal  of  judgment 
for  want  of  jurisdiction  in  intervention  proceedings;  Kent  v.  Labette 
County,  42  Kan.  534,  22  Pac.  610;  State  v.  Thompson,  81  Mo.  163,— 
holding  that,  on  dismissal  of  appeal  for  want  of  jurisdiction,  coiui 
maj  award  judgment  against  appellant  for  costs. 
Statute  as  basis  of  Jurisdiction  on  appeal. 

Cited  in  Harvey  v.  Travelers'  Ins.  Co.  18  Colo.  354,  32  Pac.  935, 
holding  that  court  is  without  jurisdiction  to  review  judgment,  if  cause 
is  not  appealable  by  terms  of  statute. 

S   COLO.    280,   MERCHANTS'   DISPATCH  ft  TRANSP.   CO.  ▼. 

CORNFORTH,  25  AM.  REP.   757. 
Wbo  are  common  carriers. 

Cited  in  Merchants'  Despatch  Transp.  Co.  v.  Bloch  Bros.  86  Tens. 
392,  6  Am.  St.  Rep.  847,  6  S.  W.  881,  holding  that  transportation  com- 
pany transporting  goods  through  agency  and  over  lines  of  other  car- 
riers is  common  carrier. 

Cited   in  Hutchinson,  Car.  3d  ed.  80,  on  "dispatdi  companies"  as 
governed  by  same  rules  of  responsibility  as  common  carriers. 
Liability  of  carriers. 

Cited  in  Hutchinson,  Car.  3d  ed.  550,  on  liability  of  railroad  for  loss 
by  fire  caused  by  using  defective  cars. 
Stipulation  against  negligence  —  By  bailee. 

Cited  in  Denver  Public  Warehouse  Co.  v.  Munger,  20  Colo.  App.  56, 
77  Pac.  5,  on  right  of  warehouseman  to  stipulate  against  liability  for 
negligence. 
—  By  carrier. 

Cited  in  Milton  v.  Denver  &  R.  G.  R.  Co.  1  Colo.  App.  307,  29  Pac 
22;  Union  P.  R.  Co.  v.  Rainey,  19  Colo.  225,  34  Pac.  986,— holding 
that  carrier  cannot  divest  himself  of  liability,  either  by  special  con- 
tract or  notice,  for  negligence;  Gulf,  &.  &  S.  F.  R.  Co.  v.  McQown, 
65  Tex.  640,  holding  that  carrier  cannot  by  contract  limit  its  liability 
for  injuries  to  passenger,  traveling  on  pass,  from  negligence. 

Cited  in  notes  in  32  Am.  Dec.  497,  500,  on  limitation  of  carrier's 
liability;  5  Eng.  Rul.  Cas.  848,  on  special  limitations  of  liability  of 
carrier;  57  A.  R.  398,  on  right  of  carrier  to  limit  liability  for  injury 
due  to  negligence;  13  A.  S.  R.  783,  on  extortion  of  unauthorized  stipu- 
lations from  shippers  and  their  elTect;  4  Kng.  Rul.  Cas.  695,  on  exemp- 
tion of  carrier  from  liability  for  negligence  by  exceptions  contained 
in  bill  of  lading. 
Duty  of  carrier  as  to  perishable  goods. 

Cited  in  Beard  v.  Illinois  C.  R.  Co.  79  Iowa,  518,  7  L.R.A.  280.  18 

Am.  St.  Rep.  381,  44  N.  W.  800;   Brennisen  v.  Pennsylvania  R.  Co. 

100  Minn.  102,  110  N.  W.  362,  10  A.  &  E.  Ann.  Cas.  169;  Baker  v. 

"Boston  &  M.  R.  Co.  74  N.  H.  100,  124  Am.  St.  Rep.  937,  65  Atl.  386, 
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12  A.  &  E.  Ann.  Gas.  1072,— holding  that  carrier  of  milk,  fruit  and 
butter  muBt  furnish  cars  with  icing  facilities. 

Cited  in  Sackett,  Instruct.  Jur.  (3d  ed.)  1119,  on  liability  of  carrier 
for  loss  of  perishable  property  as  question  for  jury. 

Cited  in  notes  in  18  L.RA.(NjS.)  509,  on  duty  of  carrier  to  furnish 
car  adapted  to  subject  of  shipment;  90  A.  S.  R.  301,  on  cold  storage; 
16  LJR.A.(N.S.)  801,  on  liability  of  carrier  for  failure  to  adjust  venti- 
lators; 31  A.  R.  567,  on  carrier's  liability  for  decay  of  goods  during 
transportation. 

Distinguished  in  Carr  y.  Schafer,  15  Colo.  48,  24  Pac.  873,  holding 
that  carrier  is  not  liable  for  injury  to  perishable  goods  from  frost 
because  of  unsuitableness  of  vehicles  selected  by  shipper. 

S  GOIiO.  284,  TUGKBIR  ▼.  McCOY,  Ijater  appeal  In  8  Colo.  868, 

8  Pac.  667. 
Necessity  for  cross-bill  to  obtain  afflrmatlve  relief. 

Cited  in  Abbott  v.  Monti,  3  Colo.  561;  Monti  v.  Bishop,  3  Colo.  605; 
Mills  V.  Buttrick,  4  Colo.  123;  San  Juan  &  St.  L.  Min.  &  S.  Co.  v. 
Finch,  6  Colo.  214;  Bessemer  Irrig.  Ditch.  Co.  v.  WooUey,  32  Colo.  437, 
105  Am.  St.  Rep.  91,  76  Pac.  1053,-~holding  that  defendant  in  chan- 
cery suit  must  seek  affirmative  relief  by  cross-bill  and  state  grounds 
with  same  strictness  required  of  plaintiff  in  original  bill. 

S  COLO.  287,  SEARS  ▼.  SMITH. 
Continuation  of  lease  by  holding  over. 

Cited  in  Zippar  v.  Reppy,  15  Colo.  260,  25  Pac.  164;  Burkhard  v. 
Mitchell,  16  Colo.  376,  26  Pac.  657,-— holding  that  tenant  under  lease 
for  year,  holding  over,  becomes  tenant  for  another  year  on  same  terms; 
Houck  V.  Williams,  34  Colo.  138,  81  Pac.  800,  holding  that  new  leaso 
upon  same  terms  is  not  implied  from  holding  over  by  tenant,  when 
new  agreement  has  been  made. 
Validity  of  oral  lease  for  year. 

•Cited  in  Hayes  v.  Arrington,  108  Tenn.  494,  68  8.  W.  44;  Bateman 
V.  Maddox,  86  Tex.  546,  26  S.  W.  51;  Baumgarten  v.  Cohn,  141  Wis. 
315,  124  N.  W.  288,— holding  oral  lease  for  year  to  begin  in  future, 
valid. 

3  COIiO.  291,  BABKSai  ▼.  HABflliTON. 
Power  of  Infant  to  affect  other's  rights. 

Cited  In  Richey  y.  Brown,  58  Mich.  435,  25  N.  W.  886,  holding  that 
minor  cotenant  cannot  give  valid  license  to  remove  timber. 

3  OOIiO.  293,  VANCE  ▼.  MARONEY-. 
In  what  court  creditor  of  estate  may  sue. 

CSted  in  Jones  v.  Perot,  19  Colo.  141,  34  Pac.  728,  holding  that  cred* 
itor  of  estate  in  course  of  admin ifltration  in  probate  court  may,  at  his 
option,  bring  suit  in  district  court. 
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What  reviewable  on  writ  of  error. 

Cited  in  Sloan  v.  Strickler,  12  Colo.  179,  20  Pac.  611,  as  to  what  10 
reviewable  on  writ  of  error  for  purpose  of  testing  validity  of  decree 
of  sale  of  decedent's  realty  for  debts. 

3  COIiO.  296,  WOIiFIiBY  v.  liEBANON  MIN.  CO. 
Power  of  court  to  ajnend  record. 

Cited  in  Breene  v.  Booth,  3  Colo.  App.  470,  33  Pac.  1007;  Pleyte  t. 
Pleyte,  15  Colo.  44,  24  Pac.  579, — holding  that  courts  have  inherent 
power  to  correct  clerical  misprisions  of  their  clerks;  Seeley  v.  Taylor, 
17  Colo.  70,  28  Pac.  461,  holding  that  record  may  be  amended  upon 
proper  notice  so  as  to  show  personal  service  of  summooB. 
Practice  on  amendment  of  record. 

Cited  in  Knox  v.  McFerran,  4  Colo.  348,  on  granting  of  opportunity 
to  appellee  to  apply  to  court  below  to  amend  bill  of  exceptions;  Pleyte 
V.  Pleyte,  14  Colo.  593,  23  Pac  1007,  on  practice  to  secure  correctioa 
by  court  below  of  misprislonfl  of  clerk  in  making  certain  record  entxy; 
Maher  v.  Renshaw,  45  Colo.  567,  102  Pac.  1074,  on  necessity  of  notice 
of  motion  for  amendment  of  record. 
Nunc  pro  tunc  entry  of  Judgment. 

Cited  in  note  in  4  A.  S.  R.  828,  on  nunc  pro  tunc  entry  of  judgment*. 

3  COLO.   298,  LILLEY  v.  RANDALL. 
Remedies  of  vendee  for  fraud. 

Cited  in  Herfort  v.  Cramer,  7  Colo.  483,  4  Pac.  896,  holding  that,  on 
discovery  of  fraud,  vendee  may  rescind  sale  or  retain  property  and 
recover  damages  for  fraud;  Collins  v.  Townsend,  58  Cal.  608;  History 
Co.  V.  Flint,  4  Tex.  App.  Civ.  Cas.  (Willson)  364,  15  S.  W.  912,— 
holding  that  affirmance  of  contract  by  vendee  after  discovery  of  fraud 
merely  extinguishes  his  right  to  rescind,  but  his  other  remedies  remain 
unimpaired. 
Measure  of  damages  for  fraud. 

Cited  in  Pike's  Peak  Paint  Co.  v.  Maaury,  19  Colo.  App.  286,  74 
Pac.  796,  holding  that  measure  of  damages  for  fraud  is  dilTerence  be- 
tween value  of  goods  sold  and  value  if  as  represented. 

3  COLO.  804,  HITTSON  v.  BROWNE. 
Recovery  of  compensation  for  nnlawful  acts. 

Cited  in  Garst  v.  Love,  6  Okla.  46, '55  Pac.  19,  holding  that  person, 
imlawfully  fencing  in  government  land,  cannot  reoover  compensation 
from  others  for  pasturage  of  their  cattle. 

Cited  in  notes  in  117  A.  S.  R.  507,  on  contract,  consideration  for 
which  has  partly  failed  or  is  partly  illegal;  2  L.R.A.(Ni^.)  394,  on 
right  of  unlicensed  to  recover  for  services  rendered  by  licensed  person; 
12  L.R.A.(N.S.)  578,  579,  614,  on  validity  of  contracts  in  business  which 
it  is  misdemeanor  to  transact. 
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—  By  unlicensed  attorneys. 

Cited  in  Bachman  v.  O'Reilly,  14  Colo.  433,  24  Pac.  546,  holding  that 
tinlicensed  person  cannot  recoTer  compensation  for  legal  seniees. 
'     Distinguished   in   Mulligan   v.   Smith,   32   Colo.   404,   76   Pac.   1063, 
holding  that  person,  though  not  attorney,  can  recover  for  Bervices  per- 
formed before  U.  S.  land  department. 
Joint  action  by  licensed  and  nonlicensed  persons. 

Cited  in  Hall  v.  Allen,  46  Colo.  355,  104  Pac.  489,  holding  that 
action  for  medical  services  by  licensed  physician  in  connection  with 
one  not  a  physician  will  not  lie  in  partnership  name. 

Distinguished  in  Leichsenring  v.  Allen,  12  Colo.  168,  20  Pac.  332, 
holding  that  attorney  and  accountant  can  maintain  joint  action  for 
advice  to  person  as  to  sale  of  mine. 

8  COIiO.  818,  MOFFAT  ▼.  J>ICKSON. 
Construction  of  term  "forth with." 

Cit^  in  Anderson  ▼.  Goff,  72  Cal.  65,  1  Am.  St.  Rep.  34,  13  Pax^  73; 
Calvert  v.  Calvert,  15  Colo.  390,  24  Pac.  1043,— holding  that  "forth- 
with" in  order  of  publication  as  to  deposit  of  summons  in  postoffioe 
me»ns  on  same  day;  Qunn  t.  Lauder,  10  N.  D.  389,  87  N.  W.  999, 
holding  that  term  "forthwith"  in  statutes  regulating  official  duties 
means  promptly  and  with  all  convenient  dispatch;  Burkett  v.  Clark, 
46  Neb.  466,  64  N.  W.  1113,  heading  that  word  "forthwith"  in  stot- 
utory  requirement  of  deposit  by  sheriff  of  copy  of  appraisement  in 
office  of  clerk  of  court  means  immediately;  Baker  v.  Smelser,  88  Tex. 
26,  83  L.R^.  163,  29  S.  W.  377,  holding  that  word  "forthwith"  in 
Matute  as  to  filing  chattel  mortgage  means  with  all  reasonable  dili* 
gence  and  dispateh. 

«  COIiO.  816,  CHAPIX  ▼.  WHITSBTT. 
Optional  power  in  mortgage  as  to  default. 

Cited  in  Barbee  v.  Scoggins,  121  K.  C.  135,  28  S.  E.  259,  holding 
that  exercise  of  power  in  mortgage  to  declare  deferred  payments  due 
is  optional. 
Duty  of  mortgagee  to  take  possession  of  chattels  on  default. 

Cited  in  Dole  v.  Bank  of  Akron,   8  Colo.  App.   127,  46  Pac.  226, 
holding  that,  if  mortgagee  fails  to  take  possession  of  chattels  upon  ^ 
default,  mortgage  is  void  as  to  purchasers  or  creditors;  Allen  v.  Steiger, 
17  Colo.  552,  31  Pac.  226,  holding  that  mortgagee  must  take  possession 
of  property  within  reasonable  time  after  maturity  of  debt. 

Cited  in  note  in  96  A.  S.  R.  688,  on  title  and  rights  of  holder  of 
chattel  mortgage  after  condition  broker. 
Defects  in  certificate  of  acknowledgrment. 

Cited  in  note  in  108  A.  S.  R.  531,  as  to  when  defects  in  certificates 
of  acknowledgment  are  fataL 
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S  OOIiO.  818,  COOPER  y.  AMBKICAN  CENT.  INS.  CO. 
Continuance  of  term  after  term  in  another  conntr. 

DiBtinguisbed  in  Stirling  ▼.  Wagner,  4  Wyo.  6,  31  Pac.  1032,  holding 
that  term  of  district  court  in  one  county  may  be  lawfully  adjourned 
to  day  succeeding  intervening  term  in  anot)ier  county. 
Validity  of  Judgment  at  nnauthorlaed  place  or  time. 

Cited  in  Williams  v.  Reutzel,  60  Ark.  155,  29  S.  W.  374,  holding  that 
judgment  of  court  held  at  unauthorized  place  is  voidj  Filley  ▼.  Cody, 

4  Colo.  109;  People  ex  rel.  Montrose  County  v.  Hebel,  19  Colo.  App. 
523,  76  Pac.  550;  Francis  t.  Wells,  4  Colo.  274,— holding  that  judgment 
rendered  in  vacation  at  chambers  is  void;  O'Brophy  v.  Era  Gold  Min. 
Co.  36  Colo.  247,  85  Pac  679,  holding  that  judge  has  no  authority  to 
render  judgment  when  not  present  in  court. 

Cited  in  notes  in  33  L.R.A.  88,  on  power  of  officials  to  act,  as  deter- 
mined by  place  of  performance;  41  LJSJL  563,  664,  on  validity  of  pro- 
ceedings in  course  of  a  trial  outside  of  courtroom. 

Distinguished  in  Terpening  ▼.  Holton,  9  Colo.  306,  12  Fac.  189,  hold- 
ing that  clerk  may  enter  valid  judgment  upon  referee's  report  in  vaca- 
tion. 
Deflnition  of  judgment. 

Cited  in  Martin  v.  Simpkins,  20  Colo.  438,  38  Pae.  1092,  holding  that 
judgment  is  decision,  by  regularly  constituted  court,  in  proceedings 
within  its  jurisdiction,  upon  evidence,  affecting  rights  of  parties;  Ue- 
Knight  V.  Ballif,  45  Colo.  138,  100  Pac.  433,  holding  that  judgment  is 
judicial  act. 
Appealability  of  void  judgment. 

Cited  in  Bean  v.  People,  6  Colo.  98,  holding  that  writ  of  error  lies 
to  review  writ  of  mandamus  issued  Oy  judge  at  chambers;  Parker  t. 
Dekle,  46  Fla.  452,  35  So.  4,  holding  that  appeal  will  lie,  where  juris- 
dictional or  fundamental  error  appears  on  face  of  record;  Jarmine  v. 
Swanson,  83  Neb.  751,  120  N.  W.  437,  holding  that  judgment  void  in 
part  is  appealable. 

5  COIjO.  SSI,  GOIiDEN  PAPER  CO.  v.  OliABK. 
licave  to  sheriff  to  amend  return. 

Cited  in  McClure  v.  Smith,  14  Colo.  297,  23  Pac.  786,  holding  no 
error  to  allow  sheriff  to  amend  return  by  correcting  misdescription  of 
realty  attached. 

Distinguished  in  Stubbs  v.  McGillis,  44  Colo.  138,  18  L.R.A.{N.S.) 
405,  130  Am.  St.  Rep.  116,  96  Pac.  1005,  holding  that  denial  of  motion 
by  sheriff  to  amend  return  as  to  name  of  person  served  with  summons 
is  no  abuse  of  court's  discretion. 

3  COLO.  324,  HOIililDAY  v.  KIRK. 

8  COLO.  825,  WILSON  v.  PEOPLE. 
Summoning  of  grand  jury  as  at  common  law. 

ated  in  Imboden  v.  People,  40  Colo.  142,  90  Pac.  608,  holding  that 
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court  may  direct  that  grand  jury  be  summoned  by  open  venire  as  at 

common  law. 

Presumption  of  regularity  in  impaneling  grand  Jury. 

Cited  in  Parker  v.  People,  13  Colo.  155,  4  L.R.A.  803,  21  Pac.  1120, 
holding  that  it  will  be  presumed,  in  silence  of  record,  that  preliminary 
proceedings  relative  to  impaneling  of  grand  jury  were  regular. 

Cited  in  note  in  27  L.R.A.  778,  788,  on  organization  of  grand  jury. 
Ayailabillty  of  objection  to  grand  jury. 

Cited  in  Hagenow.  v.  People,  188  111.  545,  59  K.  £.  242,  holding  that 
alleged  irregularity  in  drawing  grand  jury  is  not  available  after  accused 
has  pleaded  to  indictment  and  been  convicted. 
Number  of  grand  jurors. 

Cited  in  note  in  27  L.R.A.  846,  on  number  of  grand  jurors  necessary 
or  proper  to  act. 
Examination  of  witnesses  without  notice  prior  to  arraignment. 

Cited  in  Minich  y.  People,  8  Colo.  440,  9  Pac.  4,  5  Am.  Crim.  Rep. 
20,  holding  no  error  to  permit  examination  of  witnesses  in  chief  whoso 
names  were  not  furnished  to  accused  prior  to  arraignment,  no  objection 
being  made;  Kelly  v.  People,  17  Colo.  130,  29  Pac  805,  holding  that, 
where  notice  was  given  before  jury  was  sworn  that  person  would  be 
called  as  witness  for  prosecution,  defendant,  not  moving  for  further 
time,  cannot  object  to  testimony. 
Continuation  of  proceeding  after  statehood. 

Cited  in  Higgins  v.  Brown,  20  Okla.  365,  1  Okla.  Crim.  Rep.  33,  94 
Pac.  703;   Ex  parte  Bailey,  20  Okla.  497,  94  Pac.  553,  1  Okla.  Crim. 
Rep.    115, — holding  that   indictment   for   murder  committed  prior   to 
statehood  is  cognizable  in  district  court  of  state. 
Sufficiency  of  general  exception  to  instructions. 

Cited  in  Buck  v.  Territory,  1  Okla.  Crim.  Rep.  517,  98  Pac.  1017, 
holding  that  practice  of  taking  exceptions  to  each  and  all  instructions, 
while  permissible,  is  not  to  be  commended. 

S  COLO.  8S2,  GREGORY  v.  GERMAN  BANK,  25  AM.  REP. 

760. 
liiability  of  directors  for  failure  to  file  annual  report. 

Cited  in  Clough  v.  Rocky  Mountain  Oil  Co.  25  Colo.  520,  55  Pac. 
809,  holding  that  directors,  failing  to  file  annual  report,  are  liable  to 
amount  of  debts  of  preceding  year. 

Cited  in  note  in  53  A.  D.  651,  on  liability  of  corporate  directors. 
What  statutes  are  penal. 

Cited  in  Patterson  v.  Thompson,  86  Fed.  85;  Patterson  v.  Wade,  115 
Fed.  770.— holding  that  statute,  making  directors  of  insolvent  corpora- 
tion, declaring  dividends,  liable  for  debts,  is  penal;  Anderson  v.  Byrnes, 
122  Cal.  272,  54  Par.  821;  Larsen  v.  James,  1  Colo.  App.  313,  29  Pac. 
183;  Jenet  v.  Alhers,  7  Colo.  App.  271,  43  Pac.  452,—holding  that  stat* 
utes  requirin^r  filin;:^  or  posting  of  monthly-  balance  sheets,  of  annual 
report,  by  directors  are  penal;  Denver  &  R.  Q.  R.  Co.  v.  Crawford,  11 
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Colo.  598,  19  Pac.  673,  holding  that  statute,  requiring  railroad  to  file 
notice  of  location  of  book  of  description  of  animals  killed  under  penalty 
of  double  damages  for  stock  killed,  is  penaL 

Cited  in  note  in  96  A.  S.  R.  989,  on  penal  liability  of  corporate 
officers  for  failure  to  perform  statutory  duties.  ' 

Distinguished  in  Huntington  v.  Attrill,  146  U.  S.  657,  36  L.  ed.  1123, 
13  Sup..  Ct.  Rep.  224,  holding  that  statute,  making  officers,  who  record 
false  certificate  of  amount  of  capital  stock,  liable  for  debts,  is  not 
penal  in  international  sense. 
Kffect  of  repeal  of  statute  on  Inchoate  rights. 

Cited  in  Royston  v.  Miller,  76  Fed.  50,  18  Mor.  Min.  Rep.  418,  hold- 
ing that  co-owner  of  mine,  doing  necessary  work,  has  no  vested  right 
which  cannot  be  affected  by  act  suspending  for  year  statute  as  to  labor 
on  mining  claim;  Globe  Pub.  Co.  v.  State  Bank,  41  Neb.  175,  27  L.R.A. 
854,  59  N.  W.  683,  holding  that  suit  pending  to  enforce  statutory  pen- 
alty is  abated  by  unconditional  repeal  of  statute  before  judgment; 
Clereland,  C.  C.  Jt  St.  L.  R.  Co.  v.  Wells,  65  Ohio  St.  313,  58  UELA. 
651,  62  N.  £.  332,  holding  that  plaintiff  in  pending  action  for  statutory 
penalties  has  no  vested  right  before  recovery  of  judgment  to  be  im- 
paired by  repeal  of  statute. 

Cited  in  Cook,  Corp.  6th  ed.  1309,  on  constitutionality  of  repeal  of 
penal  statute,  so  as  to  affect  existing  debts,  before  corporate  creditor 
obtains  judgment. 

Cited  in  note  in  94  A.  D.  218,  on  effect  of  repeal  of  criminal  statute. 
Constitutionality  of  repeal  of  statutes  as  to  Inchoate  rights. 

ated  in  Day  ▼.  Madden,  9  Colo.  App.  464,  48  Pac.  1053,  holding  that 
repeal  of  provision  allowing  attachment  though  construed  to  affect 
attachments  levied,  is  not  invalid. 

S  COIiO.  S87,  PARIilN  ¥.  AUSTIN. 

Proper  practice  for  restoration  of  property  replcTled. 

Cited  in  Robinson  v.  Austin,  3  Colo.  375;  Wyatt  v.  Freeman,  4  Colo. 
14, — ^holding  that,  where  officer,  seizing  property  in  replevin,  turns  it 
over  immediately  to  plaintiff,  defendant  should  move  that  it  be  restored 
to  him,  upon  executing  statutory  bond. 

8  OOIiO.  S89,'  foots:  v.  WAIiKBR. 

S  COLO.  342,  HOIiMDAT  T.  UNION  BAG  &  PAPISR  CO. 

Construction  of  "contribution"  to  limited  partnership. 

Cited  in  Crouch  v.  First  Nat.  Bank,  156  111.  342,  40  N.  E.  974,  hold- 
ing  that  statement,  in  affidavit,  of  contribution  by  special  partner, 
means  contribution  in  cash. 

3  COLO.  346,  LEHOW  ▼.   SIMONTON. 
Validity  of  contract  for  benefit  of  third  party. 
Cited  in  Teller  v.  Ferguson,  24  Colo.  432,  51  Pac  429,  holding  that 
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contract  may  be  made  for  benefit  of  third  party,  with  or  without  hia 
consent. 

Cited  in  notes  in  39  A.  S.  R.  533,  on  promise  for  benefit  of  third 
person;   9  L.RA.(N.S.)    97,  on  assumption  of  debts  on  dissolution  of 
partnership. 
Rlf^ht  or  third  party  to  enforce  contract  for  his  benefit. 

Cited  in  Wilson  v.  Lunt,  11  Colo.  App.  56,  52  Pac.  296,  holding  that 
lessor  can  sue  assignee  of  lessee  for  rent;  Hexter  v.  Clifford,  5  Colo. 
168,  holding  that  cestui  que  trust  can  sue  purchaser  of  his  property 
from  trustee  for  balance  of  price  due  to  trustee;  Boettcher  v.  Colo- 
rado Nat.  Bank,  15  Colo.  16,  24  Pac.  582  (dissenting  opinion),  on  right 
of  third  person,  fOr  benefit  of  whom  contract  is  made,  to  maintain  ac- 
tion for  breach  thereof;  Moore  v.  First  Nat.  Bank,  38  Colo.  336,  10 
L.R.A.(N.8.)  260,  120  Am.  St.  Rep.  120,  88  Pac.  885,  12  A.  &  E.  Ann. 
Gas.  268,  holding  that  indorsee  of  note  indorsed  by  bank  can  main* 
tain  action  against  persons  agreeing  to  pay  its  liabilities  on  assign- 
ment to  them  of  its  assets;  Wood  v.  Moriarty,  15  R.  I.  518,  9  Atl.  427, 
holding  that  A.  may  sue  C,  where  B.  contracted  with  C.  to  build  houses 
and  A.  furnished  material  to  B.  and  B.  transferred  contract  to  C. 

Cited,  in  notes  in  71  A.  S.  R.  182;  25  L.R.A.  266,--on  right  of  third 
party  to  sue  upon  contract  made  for  his  benefit. 

Distinguished  in  International  Trust  Co.'  v.  Keefe  Mfg.  &  Invest.  C#. 
40  Colo.  440,  18  L.R.A.(N.S.)  455,  91  Pac.  915,  holding  that  one,  fur- 
nishing material  to  builder,  without  knowledge  of  bond  by  surety 
company  to  insure  payment  for  material  by  builder,  cannot  enforce 
it. 
By  way  of  set-off. 

Cited  in  Green  v.  Richardson,  4  Colo.  584;  Green  ▼.  Morrison,  5  Oolo. 
18, — holding  that  third  party  for  whose  benefit  simple  contract  is  made 
may  plead  it  by  way  of  set-off. 

8  COLO.  S49,  ARAPAHOE  COUNTY  ▼.  CUTTER. 
Situs  for  taxation  of  notes,  mortgages,  etc. 

Cited  in  Territory  t.  Delinquent  Tax  List,  3  Ariz.  179,  24  Pac.  182, 
holding  that  situs  of  note  for  purpose  of  taxation  is  place  of  residence 
of  owner;  Re  Fair,  128  Cal.  607,  61  Pac.  184,  holding  that  railroad  bonds 
deposited  without  state,  are  taxable  in  this  state  as  domicile  of  owner; 
Hathaway  v.  Choury,  14  Colo.  App.  478,  60  Pac.  574,  holding  that  notes, 
mortgages  and  deeds  of  trust  due  from  residents  to  non-residents  are 
not  subject  to  taxation;  Holland  v.  Silver  Bow  County,  15  Mont.  460, 
27  L.R.A.  797,  39  Pac.  575,  holding  that  mortgage,  owned  by  non-resi- 
dent, is  not  property  in  state,  subject  to  taxation. 

Cited  in  Parmele's  Whart.  Confl.  L.  3d  ed.  173,  on  inability  to  tax 
debt  at  domicil  of  debtor  if  creditor  is  domiciled  elsewhere,  where  debt 
necured  by  mortgage  on  realty  at  debtor's  domicil 

Cited  in  note*  in  56  A.  D.  529,  on  place  for  taxation  of  property; 
74  A.  D.  95,  p»  taxation  of  credits;  16  L.R.A.  730,  on  situs  for  purpose 
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of  taxation  of  debts  evidenced  by  notes  and  mortgages;  9  L.R.A.(N.S.) 
1104,  on  debt  due  nonresident  secured  upon  land  within  state  as  sub- 
ject of  inheritance  tax. 

Distinguished  in  Savings  &  Loan  Soc.  v.  Multnomah  County,  169 
U.  S.  421,  42  L.  ed.  803, 18  Sup.  Ct.  Rep.  392,  holding  that  statute,  tax- 
ing non-resident  mortgagee  upon  mortgages  in  county  where  mortgaged 
property  lies,  is  constitutional;  Comptoir  National  D'Escompte  v.  Board 
of  Assessors,  52  La.  Ann.  1319,  27  So.  801,  holding  that  non -negotiable 
notes,  representing  loans  in  state,  by  agent  of  corporation  doing  busi- 
ness therein,  kept  by  agent  within  state,  are  taxable;  Detroit  v.  Lewis, 
109  Mich.  155,  32  L.RA.  439,  66  N.  W.  958,  holding  that  legislature  miEiy 
impose  tax  on  credits  legal  title  to  which  is  vested  in*  resident  trustees; 
Mumford  v.  Sewall,  11  Or.  67,  50  Am.  Rep.  462,  4  Pac.  585,  holding  that 
state  has  power  to  tax  mortgage  in  county  where  recorded,  irrespective 
of  residence  of  owner  of  mortgage. 
Necessity  for  demand  before  suit  against  county. 

Cited  in  Cooley,  Tax.  3d  ed.  1509,  on  necessity  for  demand  before 
bringing  suit  for  illegal  taxes  collected. 

Distinguished  in  Gregg  v.  Lake  County,  32  Colo.  357,  76  Pac.  376, 
holding  that  presentment  of  claim  to  county  is  necessary  befpre  suit 
to  recover  back  fees  paid  into  treasury. 
Recovery  back  of  involuntary  payments. 

Cited  in  Walsh  v.  Denver,  11  Colo.  App.  623,  63  Pac.  458,  holding 
that  license  fee  under  void  ordinance,  paid  under  protest,  may  be  re- 
covered back,  as  payment  was  involuntary. 

Cited  in  notes  in  94  A.  8.  R.  444,  on  recovery  back  of  voluntary  pay- 
ment; 45  Am.  Dec.  164,  on  compulsory  payments  and  right  to  recover 
them  back. 

3  COLO.  851,  GILLETT  v.  GAFFNEY,  ' 

Title  by  occupancy  as  interest  in  realty. 

Cited  in  Aspen  Min.  &  Smelting  Co.  v.  Rucker,  28  Fed.  220;  Cary 
Hardware  Co.  v.  McCarty,  10  Colo.  App.  200,  50  Pac.  744;  Sears  v.  Tay- 
lor, 4  Colo.  88,  5  Mor.  Min.  Rep.  318, — holding  that  title  by  occupancy  is 
under  statute  of  Colorado  interest  in  realty;  Cooper  v.  Hunter,  8  Colo. 
App.  101,  44  Pac.  944;  Filmore  v.  Reithman,  6  Colo.  120,— holding  that 
title  by  occupancy  of  land  subject  to  entry  under  acts  of  congress,  as 
town  sites,  is  descendible  and  transferable;  Roseville  Alta  Min.  Co. 
V.  Iowa  Gulch  Min.  Co.  15  Colo.  29,  22  Am.  St.  Rep.  373,  24  Pac.  920, 
16  Mor.  Min.  Rep.  93,  holding  that  interest  possessed  by  locator  of 
mining  claim  on  public  lands  is  interest  in  realty. 
Rights  in  partnership  realty. 

Cited  in  notes  in  27  L.R.A.  351,  on  rights  of  tenants  in  dower  and  by 
the  curtesy,  and  of  heirs  etc.,  of  deceased  partner,  in  partnership  realty; 
27  L.R.A.  468,  as  to  when  real  estate  will  be  considered  partnership 
property;  28  LJEIA.  130,  on  position  of  surviving  partners  in  partner- 
ship realty. 
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Partner  as  trustee. 

Cited  in  Salsburg  v.  Ellison,  7  Colo.  167,  49  Am.  Rep.  347,  2  Pac.  906, 
holding  that  surviving  partner  cannot  make  assignment  of  firm  effects^ 
and  five  preference  to  certain  creditors;  Roby  v.  Colehour,  135  111. 
300,  23  N.  E.  777,  holding  that  purchase  of  outstanding  title  by  partner 
will  inure  to  benefit  of  flrmj  Tennant  v.  Dunlop,  97  Va.  234,  33  S.  E. 
620,  holding  that  surviving  partner  in  purchasing  interest  of  deceased 
partner  must  acquaint  representative  of  deceased  with  all  facts. 

Distinguished  in  Blachley   v.  Coles,  6  Colo.  349,  holding  that   sur- 
viving partner,  acquiring  fee  to  land  to  which  firm  purchased  mere 
possessory  right,  does  not  hold  title  in  trust. 
Cotenancy  In  mines. 

Cited  in  note  in  91  A.  S.  R.  854,  858,  863,  865,  881,  on  cotenants  ki 
mines. 
Record  of  deed  as  notice. 

Cited  in  Rose  v.  Dtmklee,  12  Cojo.  App.  403,  56  Pac.  342,  holding  that 
recording  of  voluntary  conveyance  is  not  constructive  notice  to  cred- 
itors of  insolvency  of  grantor;  Smith  v.  Russell,  20  Colo.  App.. 554,  80 
Pac.  474,  holding  that  recording  of  deed  to  another  party  within  time 
limited  by  option  is  not  notice  to  holder  of  option  of  its  revocation 
by  grantor;  Judd  v.  Robinson,  41  Colo.  222,  124  Am.  St.  Rep.  128,  92 
Pac.  724,  14  A.  &  E.  Ann.  Cas.  1018,  holding  that  grantee  is  not,  by 
record  title  of  deeds  of  adjacent  lots,  charged  with  constructive  knowl- 
edge of  general  restriction  plan. 

Cited  in  Warvellc,  Abstr.  3d  ed.  79,  as  to  constructive  notice  afforded 
by  record  of  deed  applying  only  to  those  who  are  bound  to  search  for 
it. 

Cited  in  note  in  23  L.RJL.  565,  on  conveyance  recorded  before  grantor 
obtained  title,  as  notice. 

8  COLO.  S67,  MOYNAHAN  v.  PEOPIiB. 
Variance  in  names. 

Cited  in  Sullivan  v.  People,  6  Colo.  App.  458,  41  Pac.  840,  holding 
variance  fatal,  where  name  of  owner  of  stolen  property  is  Michael 
Johnson  in  information,  and  Mike  Johnson  in  proof. 

Cited  in  Bowlby*s  Homicide,  3d  ed.  861,  on  necessity  of  indictment 
for  homicide  averring  name  of  victim  if  it  is  known;  Bowlby*8  Homi- 
cide, 3d  ed.  861,  on  fatal  effect  of  mistake  in  name  of  deceased  in 
homicide  indictment,  where  it  makes  entirely    different  name  of  it. 

Cited  in  notes  in  28  A.  R.  439;  100  A.  S.  R.  351,— on  idem  sonans. 

8  COLO.   874,  RHOADES  ▼.  DRUMMOND. 
When  trover  maintainable. 

Cited  in  Sackett,  Instruct.  Jur.  (3d  ed.)  1464,  on  necessity  for  demand 
before  action  of  replevin  where  taking  is  wrongful. 

Cited  in  note  in  24  A.  S.  R.  808,  on  conversion  of  personalty  suffi- 
cient to  sustain  trover. 
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Signing:  of  bill  of  excd^tions  out  of  term. 

Cited  in  Jordan  v.  Finley,  4  Colo.  189,  holding  that,  in  absence  of 
stipulation  of  parties,  or  order  of  court,  bill  of  exceptions  cannot  be 
signed  out  of  term. 

Distinguished  in  Crowe  v.  Charlestown,  62  W.  Va.  91,  57  S.  E.  330, 
13  A.  &  E.  Ann.  Cas.  1110,  holding  that  bill  of  exceptions  cannot  be 
signed  after  term,  even  though  so  stipulated  bj  parties. 

8  COLO.  875,  ROBINSON  v.  AUSTIN. 
Motion  for  restoration  of  replevied  property. 

Cited  in  Wyatt  v.  Freeman,  4  Colo.  14,  holding  that  defendant,  not 
given  opportunity  to  execute  statutory  bond  and  retain  possession  of 
property  replevied,  may  move  that  property  be  restored  to  him. 

8  COLO.  877,  FREAS  v.  ENGELBRECHT. 

Waiver  of  objections  to  overruling  of  demnrrer. 

Cited  in  Stanbury  v.  Kerr,  6  Colo.  28,  holding  that  by  answering 
over,  after  demurrer  overruled,  error  cannot  be  assigned  on  overruling 
demurrer. 
Dismissal  of  appeal  as  affirmanoe  of  judgment. 

Cited  in  Monti  v.  Bishop,  3  Colo.  605,  holding  that  mere  dismissal  of 
writ  of  error  operates  as  nonsuit  and  not  as  technical  affirmance  of 
decree. 

Distinguished  in  McMichael  v.  Groves,  14  Colo.  540,  23  Pac.  1006, 
holding  that,  unless  dismissal  of  appeal  reserves  right,  judgment  stands 
affirmed  and  writ  of  errt)r  will  not  lie;  Caviness  v.  People,  27  Colo. 
283,  60  Pac.  565,  holding  that  appellant,  where  writ  of  error  is  dis- 
missed for  want  of  prosecution,  is  not  entitled  as  matter  of  right  to 
second  writ;  State  v.  Biesman,  12  Mont.  11,  29  Pac.  534,  holding  that 
dismissal  of  appeal  from  judgment  for  fine  and  costs  in  justice*s  court 
constitutes  affirmance  of  judgment. 
Dismissal  of  action  as  bar. 

Cited  in  Martin  v.  McCarthy,  3  Colo.  App.  37,  32  Pac.  551,  holding 
that  voluntary  dismissal  of  intervention  without  circumstances  show- 
ing that  it  was  final  is  no  bar  to  another  action  by  intervenor;  Vigil 
V.  Garcia,  36  Colo.  430,  87  Pac.  543,  holding  that  dismissal  of  election 
eontest  by  contestant  over  objection  of  contestce,  after  answer  and 
replication,  is  no  bar  to  another  contest. 
Appeal  as  stay. 

Cited  in  Dye  v.  Dye,  12  Colo.  App.  206,  55  Pac.  205,  holding  that  ap- 
peal when  perfected  by  its  own  force  stays  execution  of  judgment. 
Appeal  as  ciiniiilative  to  writ  of  error.     ' 

Cited  in  State  v.  Preston,  30  Nev.  301,  97  Pac.  388,  holding  that 
appeal  is  merely  cumulative  to  common  law  process  of  writ  of  error. 
Adoption  of  construction  of  borrowed  statute. 

Cited  in  Atchison,  T.  A  S.  F.  R.  Co.  v.  Farron,  6  Colo.  498,  holding 
that  courts  are  not  bound  to  adopt  construction  of  borrowed  statute 
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is  state  from  which  it  is  taken,  if  such  construction  is  clearly  wrong, 
harsh  and  oppressive. 

S  COLO.  386,  COOK  v.  HAGEB. 

Validity  of  chattel  mortgtige  by  foreign  corporation. 

Cited  in  Watson  v.  Thompson  Lumber  Co.  49  Arlc.  83,  4  S.  W.  63, 
holding  that  chattel  mortgage  by  foreign  corporation  is  invalid. 
Residence  of  corporation. 

Cited  in  Barbour  v.  Paige  Hotel  Co.  2  App.  D.  a  174,  holding  that 
foreign  corporation,  though  exclusively  engaged  in  business  here,  hav- 
ing been  organized  for  that  purpose  only,  is  non-resident. 

Cited  in  Cook,  Corp.  6th  ed.  91,  on  foreign  corporations  as  "non-res- 
idents" within  chattel  mortgage  act. 

8  COLO.  890,  THOMAS  T.  MACKEY. 
Sufficiency  of  allegation  of  fraud. 

Cited  in  Fox  v.  Lipe,  14  Colo.  App.  258,  59  Pac.  850;  Burdsall  v. 
Waggoner,  4  Colo.  256, — ^holding  that  bill  to  set  aside  fraudulent  con- 
veyance, failing  to  allege  insolvency  or  lack  of  other  property  to  pay 
Jtidgment,  is  insufficient;  Kindel  v.  Le  Bert,  23  Colo.  385,  58  Am.  Si. 
Rep.  234,  48  Pac.  641,  holding  that  mere  charge  of  fraud  without  set- 
ting out  ultimate  facts  constituting  fraud  is  not  such  allegation  as 
calls  for  denial. 
Fraudulent  voluntary  conveyances. 

Cited  in  Gwynn  v.  Butler,  17  Colo.  114,  28  Pao.  466,  holding  that 
voluntary  conveyance  by  insolvent  husband  to  wife  is  fraudulent; 
Wells  V.  Schuster-Hax  Nat.  Bank,  23  Colo.  534,  48  Pac.  809,  holding 
that  voluntary  conveyance  from  father  to  daughter  is  not  fraudulent 
per  se,  but  question  of  fraud  is  one  of  fact;  Foster  v.  Berrier,  39  Colo. 
398,  89  Pac.  787,  holding  that  bond  for  deed  made  in  wife's  name,  con- 
sideration being  paid  by  husband,  to  provide  home  for  her,  is  valid  gift. 
Validity  of  contracts  between  husband  an^  wife. 

Cited  in  note  in  88  A.  D.  55,  on  direct  conveyance  to  wife. 

Distinguished  in  O'Connell  v.  Taney,  16  Colo.  353,  26  Am.  St.  Rep. 
275,  27  Pac.  888,  holding  that,  in  absence  of  fraud,  contracts  between 
husband  and  wife  in  relation  to  realty  are  valid. 
Jud|?nient  secundum  probata,  but  not  secundum  allegata. 

Cited  in  Emery  v.  Yount,  7  Colo.  107,  1  Pac.  686;  Gibbs  v.  Wall, 
10  Colo.  153.  14  Pac.  216,— holding  that  judgment  should  not  be  pro- 
nounced secundum  probata,  but  not  secundum  allegata,  without  at  leaat 
amendment  of  pleadings. 

8  COLO.  894,  CHRIST  v.  PEOPLE. 

Keoesslty  for  allegation  of  facts  for  change  of  venue. 

Cited  in.  Huphes  v.  People,  5  Colo.  436;  Thomas  v.  People,  14  Calo. 
254,  9  L.RA.  569,  23  Pac.  326,— holding  that  facts  upon  whieh  allega- 
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iion  of  prejudice  of  judge  is  predicated  must  be  set  forth  in  detail  in 
petition  for  change  of  veni:e. 
Necessity  for  presence  of  accused. 

Cited  in  State  v.  Woolsey,  19  Utah,  486,  57  Pac.  426,  Doiaing  it  un- 
essential that  accused  be  present  at  filing  and  trial  of  motions  and 
pleas  not  involving  question  of  guilt  on  merits. 
New  trial  for  newly  discovered  evidence. 

Cited  in  Fist  v.  Fist,  3  Colo.  App.  273,  32  Pac.  719,  holding  that  newly 
discovered  evidence  going  only  to  impeach  witness  is  insufficient  ground 
for  new  triaL 

S  OOIiO.  897,  GRE:ATH0USE  ▼.  JAMESON. 

Jurisdiction  to  grant  mandamus. 

Cited  in  note  in  58  L.R.A.  836,  on  original  jurisdiction  of  court  of 
.  last  resort  in  mandamus. 

8  GOIjO.  808,  WASSON  ▼.  DYER. 

Review  in  absence  of  exception  or  evidence  In  record. 

Cited  in  Altman  ▼.  Hoffman,  18  Colo.  App.  283,  71  Pac.  395;  Hoppie 
▼.  Best,  4  Colo.  555, — holding  that  assignments  of  error  not  based  on 
exceptions  duly  taken  and  reserved  will  not  be  reviewed;  Piela  v.  Peo- 
ple, 6  Colo.  343,  holding  that  defendant,  by  failing  to  interpose  objec- 
tions to  illegal  testimony  offered  on  trial,  waives  same;  Packer  v. 
People,  26  Colo.  306,  57  Pac.  1087,  holding  that  evidence  will  be  pre- 
sumed Bufflcient,  where  it  is  not  preserved  in  record  on  appeal  from  con- 
viction of  crime. 

8  COLO.  399,  TAYLOR  v.  RANDALL. 
Construction  of  bill  of  exceptions. 

Cited  in  Big  Kanawha  Co.  v.  Jones,  45  Colo.  381,  102  Pac.  171,  hold- 
ing that  bill  of  exceptions  must  be  construed  most  strongly  against 
party  who  prepared  it. . 
Disturbance  of  verdict  on  conflicting  evidence. 

Cited  in  Kansas  P.  R.  Co.  ▼.  Ward,  4  Colo.  30;  Barker  v.  Hawley,  4 
Colo.  316;  Spaulding  v.  Saltiel,  18  Colo.  86,  31  Pac.  486,— holding  that 
verdict  will  not  be  disturbed  when  it  is  not  manifestly  against  weight 
of  conflicting  evidence. 
Necessity  for  exceptions. 

Cited  in  note  in  99  A.  D.  134,  on  necessity  for  exception  at  the  trial 
to  instructions  or  omission  to  instruct. 

8  COLO.  4  02,  HUSTON  v.  PLATO. 
What  covered  by  warranty. 

Cited  in  notes  in  53  A.  D.  179,  on  defects  amounting  to  breach  of 
warranty  of  soundness;  12  L.R.A.(N.S.)  85,  on  warranty  as  extending 
to  obvioua  defects  in  animaL 
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a   COLO.  408,  GOODRICH  v.  TREAT. 

Construction  of  policy  of  insurance. 

Cited  in  Jennings  v.  Brotherhood  Acci.  Co.  44  Colo.  68,  18  L.R.A.(N.S.) 
109,  130  Am.  St.  Rep.  109,  96  Pae.  982,  holding  that  insurance  policies 
are  to  be  construed  so  as  to  carry  out  intention  of  parties. 

Cited  in  note  in  132  A.  S.  R.  438,  on  construction  of  insurance  policies. 
RIfirht  to  insure  one's  life  for  benefit  of  another. 

Cited  in  Hendrie  &  B.  Mfg.  Co.  v.  Piatt,  13  Colo.  App.  15,  56  Pac. 
209,  holding  that  provision  by  husband  for  insurance  for  benefit  of  wife 
and  family  is  of  most  meritorious  character;  Taylor  y.  Travelers'  Ins. 
Co.  15  Tex.  Civ.  App.  254,  39  S.  W.  185,  holding  that  man  has  right  to 
insure  his  life  and  make  policy  payable  to  whomsoever  he  chooses. 

Cited  in  note  in  33  A.  S.  R.  666,  on  exemption  of  insurance  in  favor 
of  family. 
Xatnre  of  Interest  of  wife  In  policy. 

Distinofuished  in  Mutual  L.  Ins.  Co.  v.  Hagerman,  19  Colo.  App.  33, 
72  Pac.  889,  holding  that  policy  payable  to  wife,  if  she  survive  insured, 
otherwise  to  children,  vests  in  wife  only  contingent  interest. 
^'ho  may  administer  estate. 

Cited  in  notes  in  54  A.  D.  522,  on  who  may  be  executors  or  adminis- 
trators; 2  Eng.  Rul.  Cas.  102,  on  right  of  surviving  husband  or  wife 
to  letters  of  administration. 

8  COLO.  411,  LAS  AXAMAS  COUNTY  v.  BOND. 
Exemption   of  municipality  from  garnishment. 

Cited  in  Stermer  v.  La  Plata  County,  5  Colo.  App.  379,  38  Pac.  839; 
Duval  County  v.  Charleston  Lumber  &  Mfg.  Co.  45  Fla.  256,  60  L.R.A. 
549,  33  So.  531,  3  A.  &  E.  Ann.  Cas.  174,— holding  that  county  is  not 
subject  to  garnishment. 

Cited  in  notes  in  51  A.  S.  R.  117,  on  garnishment  of  municipalities; 
96  A.  S.  R.  452,  on  subjecting  officers'  salaries  to  payment  of  their 
debts;  37  L.R.A.  207,  on  liability  of  county  to  garnishment. 

Distinguished  in  Lewis  v.  Denver,  9  Colo.  App.  328,  48  Pac.  317;  Den- 
ver V.  Brown,  11  Colo.  337,  18  Pac.  214,— holding  that  city  is  liable  to 
garnishment. 
—  Waiver  of. 

Cited  in  Baird  v.  Rogers,  95  Tenn.  492,  32  S.  W.  630,  holding  that 
municipality  may  waive  its  exemption  from  garnishment. 

8  COLO.  413,  CLAFLIN  v.  DOGGETT. 

Rifrlit  of  attaching  creditors  to  share  pro  rata. 

Cited  in  Rawles  v.  People,  2  Colo.  App.  501,  31  Pac.  941,  holding  that 
attach incr  creditors  at  same  term  of  court  are  entitled  to  pro  rata 
distribution  of  property,  independent  of  order  of  return  of  executions. 
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8  COLO.  417,  COLORADO  O.  R.  CO.  v.  BLAKS. 
Reversal  for  error  in  sustaining  demurrer. 

Cited  in  Colorado  0.  R.  Co.  v.  Mollandin,  4  Colo.  154,  holding  that 
error  in  sustaining  demurrer  to  special  plea  is  no  ground  for  reversal, 
when  same  defense  is  available  under  another  plea. 

8  COLO.  418,  WIDNER  v.  WAXiSH. 
Scroll  as  private  seal. 

Cited  in  Morgenson.v.  Middlesex  Min.  &  Mill.  Co.  11  Colo.  176,  17 
Pae.  513,  holding  that  scroll  affixed  to  any  writing,  hj  way  of  seal,  con- 
stitutes private  seal. 

S  COLO.  419,  CHARLES  v.  PEOPLE'S  INS.  CO. 
Dismissal  of  action  as  bar. 

Cited  in  Denver  &  R.  G.  R.  Co.  v.  Ties,  25  Colo.  19,  53  Pac.  222, 
holding  that  nonsuit  at  close  of  plaintiffs  testimony  is  no  bar  to  an- 
other action;  Vigil  v.  Garcia,  36  Colo.  430,  87  Pac.  543,  holding  that 
dismissal  of  election  contest  by  contestant,  over  objection  of 'contestee, 
after  answer  and  replication,  is  no  bar  to  another  contest. 

8  COLO.  422,  HARTFORD  F.  INS.  CO.  t.  SMITH. 
What  constitutes  vacancy  within  policy. 

Cited  in  Bellevue  Roller  Mill  Co.  v.  London  &*L.  F.  Ins.  Co.  4  Idaho, 
S07,  39  Pac.  196,  holding  that  mill,  temporarily  suspending  business,  in 
charge  of  president  who  frequently  went  through  it,  is  not  vacant  or 
unoccupied  within  policy;  Germ  an- American  Ins.  Co.  v.  Evants,  25 
Tex.  Civ.  App.  300,  61  S.  W.  536,  as  to  whether  temporary  absence  of 
family  from  house,  leaving  servant  in  charge,  is  vacancy  within  policy. 
Objection  on  one  p^ound  as  waiver  of  other  gronnds. 

Cited  in  United  States  Casualty  Co.  v.  Hanson,  20  Colo.  App.  398, 
79  Pac.  176,  holding  that  denial  of  all  liability  is  waiver  of  provision 
that  suit  should  not  be  brought  for.  permanent  disability  within  two 
years. 
—  As  waiver  of  proofs  of  Toss. 

Cited  in  Lampkin  v.  Travelers*  Ins.  Co.  11  Colo.  App.  249,  52  Pac. 
1040,  holding  that  refusal  to  pay  on  ground  of  misrepresentation  in 
application  waives  requirement  for  proofs  of  injury;  California  Tns.  Co. 
r.  Gracey,  15  Colo.  70,  22  Am.  St.  Rep.  376,  24  Pac.  577,  holding  that 
denial  of  any  liability  is  waiver  of  requirement  of  proofs  of  loss: 
Supreme  Lodge,  K.  H.  v.  Davis,  26  Colo.  252,  58  Pac.  595,  holding  that 
insurer  cannot  defend  on  ground  of  failure  to  furnish  proofs  of  death, 
when  it  had  repudiated  all  liability  prior  to  insured's  death;  National 
Mut.  F.  Ins.  Co.  V.  Sprague,  40  Colo.  344,  92  Pac.  227,  holding  that  re- 
fusal to  pay  loss  on  ground  of  no  delivery  of  policy  and  no  payment 
of  premium  waives  right  to  demand  proof  of  loss;  Hartford  F.  Tns.  Co. 
V.  Hammond,  41  Colo.  323,  92  Pac  686,  holding  that  refusal  to  pay  loss 
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because  insured  overestimated  amount  waives  his  failure  to  file  proofs 

of  loss. 

Proofs  of  los8  as  condition  precedent  to  action. 

Cited  in  Bishop  v.  Griffith,  4  Colo.  68,  holding  that  requirement  of 
proofs  of  loss  is  formal  condition  precedent  to  right  of  action  of  in- 
sured. 
Vacation  of  verdict  for  incompetent  evidence. 

Cited  in  Crane  v.  Andrews,  6  Colo.  353|  holding  that  verdict  wiU  he 
set  aside,  when  incompetent  evidence  is  permitted  to  go  to  jury. 

8  COIiO.  4^8,  PEOPLiE  £X  RBIi.  CRAWFORD  v.  liOTHROP. 
Inconsistent  defenses. 

Cited  in  Hummel  v.  Moore,  25  Fed.  380;  Tucker  v.  Edwards,  7  Colo. 
209,  3  Pac.  233;  Conrey  v.  Nichols,  35  Colo.  473,  84  Pac.  470,--holding 
that  inconsistent  defenses  are  permissible. 

Cited  in  note  in  48  LJK.A.  177,  185,  on  right  to  plead  inconsistent 
defenses. 
Construction  of  demurrer. 

Cited  in  Blackmore  v.  Winders,  144  N.  C.  212,  56  S.  E.  874,  holding 
that   demurrer  chiefly  and  specifically   attacking  particular  cause  of 
action,  may  be  treated  as  confined  to  that  cause  of  action. 
Application  of  rules  of  pleading  to  mandamus. 

Cited  in  Gillett  v.  People,  13  Colo.  App.  553,  59  Pac.  72;  Nance  ▼. 
People,  25  Colo.  252,  54  Pac.  631, — ^holding  that  rules  of  pleading  pre- 
scribed by  code  are  applicable  to  proceedings  in  mandamus,  except 
where  different  or  special  rule  is  provided. 
Validity  of  action  by  majority  of  board. 

Cited  in  People  ex  rel.  Funk  v.  Wright,  30  Colo.  489,  71  Pac.  865, 
holding  that  election  of  alderman  by  majority  of  members  of  board 
then  in  office  is  valid;  Carroll  v.  Alsup,  107  Tenn.  257,  64  S.  W.  193, 
holding  that  action  of  majority  of  state  board  of  equalization  is  valid. 

Cited  in  Cooley,  Tax.  3d  ed.  774,  on  validity  of  acts  of  two  members 
of  board  of  equalization. 
Nature  of  tax. 

Cited  in  Cooley,  Tax.  3d  ed.  1,  on  taxes  as  enforced  contributions 
from   persons   and   property   for  support   of   government   and  public 
needs. 
Duties  and  powers  of  state  board  of  eqvalization. 

Cited  in  Ames  v.  People,  26  Colo.  83,  56  Pac.  656,  on  constitutionality 
of  law  providing  for  assessment  of  railroad  and  other  property  by 
state  board  of  equalization;  People  v.  Ames,  27  Colo.  126,  60  Pac.  346, 
holding  that  state  board  of  equalization  has  no  power  to  equalize  valu- 
ations between  classes  of  property  in  respective  counties;  Campbell 
V.  Minnehaha  Nat.  Bank,  11  S.  D.  133,  76  N.  W.  10,  holding  that  state 
board  of  equalization  has  no  power  to  divide  property  classified  as  "total 
value  of  stock  and  shares"  and  raise  valuation  of  bank  stock  only; 
Hacker  v.  Howe,  72  Neb.  385,  101  N.  W.  255,  holdbag  that  it  is  duty  of 
Colo.  Ann. — 8. 
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state  board  of  equalization  to  adjust  valuation  of  property  so  as  to 
apportion  equitably  burden  of  state  government  among  counties. 
—  To  raise  or  lower  aggregate  valuation. 

Cited  in  Re  Assessment  of  Property,  26  Colo.  296,  53  Pac.  1056;  State 
ex  rel.  Wallace  v.  Board  of  Equalization,  18  Mont.  473,  46  Pac.  266; 
State  ex  rel.  State  Board  v.  Fortune,  24  Mont.  154,  60  Pac.  1086; 
Gray  v.  Stiles,  6  Okla.  455,  49  Pac.  1083,— holding  that  state  board  of 
equalization  cannot  lower  or  raise  aggregate  valuation  of  property  of 
state;  Wallace  v.  Bullen,  9  Okla.  1,  58  Pac  949  (dissenting  opinion), 
on  power  of  state  board  of  equalization  to  increase  aggregate  valua- 
tion of  property  of  state. 

Distinguished  in  Copper  Queen  Consol.  Min.  Co.  v.  Territorial  Bd.  of 
Equalization,  206  U.  S.  474,  51  L.  ed.  1143,  27  Sup.  Ct.  Rep.  695  (affirm- 
ing 9  Ariz.  383,  84  Pac.  511);  Wallace  v.  Bullen,  6  Okla.  17,  52  Pac 
954;  State  ex  rel.  Cunningham  v.  Thomas,  16  Utah,  86,  50  Pac.  615; 
State  ex  rel.  Thompson  v.  Nichols,  29  Wash.  159,  69  Pac.  771,— holding 
that  state  board  of  equalization  has  power  to  raise  valuation  of  certain 
classes  of  property  in  certain  counties,  though  increasing  aggregate 
valuation  of  property  of  state. 
Powers  of  oonnty  board  of  equalization. 

Cited  in  Price  v.  Kramer,  4  Colo.  546;  Breeze  v.  Haley,  10  Colo.  5,— 
holding  that  board  of  county  commissioners,  sitting  as  board  of  equal- 
ization, can  correct  any  errors  in  enlistment  and  assessment  of  prop- 
erty. 
Beqairement  of  eqnality  tn  burden  of  taxation. 

Cited  in  Leonard  v.  Reed,  46  Colo.  307,  133  Am.  St.  Repi  77,  104  Pws. 
410,  holding  that  tax  upon  goods  offered  for  sale  only  violates  require- 
ment of  equality  in  burden  of  taxation. 
Judgment  on  pleadings  Miien  denial  Is  pleaded. 

Cited  in  Gartley  v.  People,  24  Colo.  155,  49  Pac.  272,  on  error  in 
granting  judgment  on  pleadings,  when  material  allegation  of  complaint 
is  denied  in  answer. 

8  COLO.  470,  BRCCD  v.  FIRST  NAT.  BANK. 
Requirement  of  filing  certified  transcript  of  record  on  appeal. 

Cited  in  Eicholtz  v.  Wilbur,  4  Colo.  434,  holding  that  appellant 
is  not  required  to  file  certified  transcript  of  record  before  third  day  of 
term  when  appeal  was  not  made  thirty  days  before  next  term. 

8  COLO.  472,  DENVER  v.  CLEMENTS. 
What  constitutes  dedication  of  highway.* 

Cited  in  Ward  v.  Farwell,  6  Colo.  66,  holding  that  deed,  descriMog 
lot  as  lying  south  of  road,  does  not  show  unequivocal  intent  to  dedicate 
it  to  public  use;  Starr  v.  People,  17  Colo.  458,  30  Pac.  64,  holding 
that  common  law  dedication  may  be  implied  froq^  proof  of  owners' 
Intent  to  set  apart  land  as  public  highway,  and  acceptance  by  public; 
Denver  v.  Jacobson,  17  Colo.  497,  30  Pac.  246,  holding  that  common  law 
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dedication  of  street  operates  by  way  of  estoppel  in  pais;  John  Mouat 
Lumber  Co.  v.  Denver,  21  Colo.  1,  40  Pac.  237,  holding  that  statutory 
dedication  cannot  be  based  on  statute,  not  going  into  effect  until  after 
filing  of  plat;  Leadville  v.  Coronado  Min.  Co.  37  dolo.  234,  86  Pac.  1034, 
holding  that,  to  constitute  statutory  dedication,  requirements  of  stat- 
ute must  be  complied  with;  McCague  v.  Miller,  55  Neb.  762,  76  N.  W. 
422,  holding  that  recorded  plat,  showing  street  which  public  authorities 
had  previously  undertaken  to  establish  constitutes  dedication  thereof; 
Nodine  v.  Union,  42  Or.  613,  72  Pac.  582,  holding  that  recording  unac- 
knowledged plat  of  land  does  not  constitute  statutory  dedication  of 
streets. 

Cited  in  note  in  27  Am.  Dec.  560,  564,  568,  on  dedication  to  public  use. 

Distinguished  in  Pueblo  v.  Budd,  19  Colo.  579,  36  Pac.  69,  holding 
that  trustee  has  no  authority  to  dedicate  land  of  beneficiary  as  street. 
—  Necessity  for  acceptance. 

Cited  Manitou  y.  International  Trust  Co.  30  Colo.  467,  70  Pac.  757, 
holding  that  acceptance  by  town  is  necessary  of  offer  to  dedicate  by 
owner  selling  lots  by  reference  to  plat;  Bothwell  v.  Denver  Union 
Stockyards  Co.  39  Colo.  221,  90  Pac.  1127,  holding  that  statutory  dedica- 
tion divests  original  grantor  of  title  without  acceptance  by  town;  Bur- 
roughs V.  Cherokee,  134  Iowa,  429,  109  N.  W.  876,  holding  that  accept- 
ance of  dedication  is  necessary  before  city  is  charged  with  burden  of 
care  and  safety  of  street. 
Rights  of  dedicator  after  dedication. 

Cited  in  Olin  v.  Denver  &  R.  G.  R.  Co.  26  Colo.  177,  53  Pac.  454, 
holding  that  title  to  street  does  not  revert  to  dedicator,  but  to  abut- 
ting lot  owners;  Bounty  v.  Seattle,  46  Wash.  141,  89  Pac.  480,  holding 
that  owner,  after  dedication  ani  acceptance  of  plat,  cannot  show  con- 
trary intention  or  alter  dedication  by  filing  supplemental  plat. 
Bl^ht  of  abutting  owners  to  have  street  kept  open. 

Cited  in  Porter  v.  Carpenter,  39  Fla.  14,  21  So.  788,  holding  that  pur- 
chasers of  lots  with  reference  to  plat  have  right  to  insist  on  streets 
being  kept  open. 

Cited  in  Sackett,  Instruct.  Jur.  3d  ed.  767  on  right  of  purchaser 
of  lot  bounded  on  street  to  have  street  remain  open. 
Appnrtenances. 

Cited  in  note  in  81  A.  S.  R.  766,  on  appurtenances. 
Title  of  municipality  to  dedicate  streets. 

Cited  in  Denver  &  S.  P.  R.  Co.  v.  Domke,  11  Colo.  247,  17  Pac.  777, 
holding  that  fee  to  streets  in  Denver,  covered  by  statutory  dedications, 
is  vested  in  city  in  trust  for  use  of  public. 
Presumption  of  conveyance  of  highest  estate. 

Cited  in  Overland  Mach.  Co.  v.  Alpenfels,  30  Colo.  163,  69  Pac.  574, 
holding  that  one  is  presumed  to  convey  highest  estate  he  owns,  unless 
smaller  estate  is  described. 
Map  88  part  of  description. 

died  in  Wilson  v.  Chicago  Lumber  &  Timber  Co.  143  Fed.  706,  hold- 
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ing  that  recorded  map  referred  to  in  description  in  deeds  is  material 
part  of  deed  and  conclusive  upon  parties. 

8  COLO.  484,  DENVER  ▼.  CUSMENTS. 
What  constitutes  dedication  of  highway. 

Cited  in  Rhodes  y.  Brightwood,  145  Ind.  21,  43  N.  E.  942,  holding 
that  dedication  is  effected  by  designating  land  on  map  as  park  and 
selling  lots  with  reference  thereto;  Indianapolis  v.  Kingsbury,  101  Ind. 
200,  51  Am.  Rep.  749;  Miller  v.  Indianapolis,  123  Ind.  196,  24  N.  E.  228; 
Hitchcock  T.  Oberlin,  46  Kan.  90,  26  Pac.  466,— holding  that  recording 
of  plat  and  selling  of  lots  with  reference  thereto  constitutes  dedica- 
tion of  streets  thereon. 
Interest  of  city  in  dedicated  streets. 

Cited  in  Leadyille  t.  Bohn  Min.  Co.  37  Colo.  248,  8  L.R.A.(N.8.)  422, 
86  Pac.  1038,  11  A.  &  E.  Ann.  Cas.  443,  holding  that  city  has  no  inter- 
est in  ores  under  dedicated  streets. 

8  COLO.  487,  WEIiliS  v.  CAYWOOD. 
Wife  as  feme  sole. 

Cited  in  Scott  v.  Mills,  7  Colo.  App.  155,  42  Pac.  1021,  holding  that 
statutory  exemptions  are  available  to  wife,  though  husband  also  has 
them;  Campbell  t.  Thompson,  18  Colo.  App.  93,  70  Pac.  161,  holding 
that  property  or  proceeds  of  enterprise  of  wife  is  not  subject  to  hus- 
band's debts;  Rachofsky  ▼.  Benson,  19  Colo.  App.  173,  74  Pac.  655, 
holding  that,  in  action  of  replevin  by  wife,  same  evidence  of  title  is 
sufficient  as  where  coverture  is  not  involved;  Coon  v.  Rigden,  4  Colo. 
275,  holding  that  care  of  wife's  property  by  husband  will  not  defeat 
her  right  as  against  his  creditors;  Plamer  v.  Hanna,  6  Colo.  55,  hold- 
ing that  fact  that  husband  furnished  price  does  not  affect  title  of  wife 
to  property  deeded  to  her;  Colorado  0.  R.  Co.  v.  AUen,  13  Colo.  229, 
22  Pac.  605,  holding  that  married  woman  may  voluntarily  accept 
amount  awarded  for  her  property  in  void  condemnation  proceedings; 
De  Votie  v.  McGerr,  15  Colo.  467,  22  Am.  St.  Rep.  426,  24  Pac.  923, 
holding  that  wife*s  separate  property  may  become  subject  to  husband's 
debts,  where  she  permits  him  to  obtain  credit  thereon;  Rose  v.  Otis, 
18  Colo.  59,  31  Pac.  493,  holding  that  plea  of  coverture,  without  more, 
is  no  defense  to  action  on  contract  against  married  woman;  Knight 
V.  Lawrence,  19  Colo.  425,  36  Pac.  242,  holding  deed  by  married  woman 
valid;  Williams  v.  Williams,  20  Colo.  51,  37  Pac.  614,  holding  that  wife 
may  maintain  action  for  alienation  of  husband's  affections;  Schuler 
V.  Henry,  42  Colo.  367,  14  L.R.A.(N.S.)  1009,  94  Pac.  360,  holding  hus- 
band not  liable  for  wife's  torts,  because  their  common  law  unity  baa 
been  severed  by  statute. 
Validity  of  contracts  between  husband  and  wife. 

Cited  in  Daniels  v.  Benedict,  38  C.  C.  A.  592,  97  Fed.  367,  holding 
that  agreement  of  separation  between  husband  and  wife  is  presumptive- 
ly valid;  Loveland  v.  Kearney,  14  Colo.  App.  463,  60  Pac.  584,  h^d- 
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ing  that  wife  may  become  purchaser  at  foreclosure  sale  of  trust  deed  of 
husband.  * 

Cited  in  note  in  20  L.R.A.  703,  on  validity  of  deed  from  wife  to  hus- 
band. 

Distinguished  iU  Rico  y.  Brandenstein,  98  Cal.  465,  20  L.R.A.  702,  35 
Am.  St.  Rep.  192,  33  Pac.  480,  holding  that  wife  cannot  convey  her 
property  in  trust  to  husband;  Haggett  v.  Hurley,  91  Me.  542,  41  Ij.R,A. 
362,  40  Atl.  561;  Board  of  Trade  v.  Hayden,  4  Wash.  263,  16  L.R.A. 
530,  31  Am.  St.  Rep.  919,  30  Pac.  87,~holding  that  wife  cannot  make 
contract  of  partnership  with  husband. 
Who  may  maintain  ejectment. 

Distinguished   in   Lewis   v.   Hamilton,    26   Colo.    263,   58   Pac.    196, 
holding  that  mortgagor  may  maintain  ejectment  against  purchaser  at 
void  foreclosure  sale,  though  latter  has  legal  title. 
Conveyance  of  legal  title  by  trustee.  . 

Cited  in  Stephens  v.  Clay,  17  Colo.  489,  31  Am.  St.  Rep.  328,  30  Pac. 
43,  holding  that  deed  by  trustee  without  compliance  with  conditions 
of  trust  passes  legal  title. 
Interposition  of  equitable  defense  to  ejectment. 

Distinguished  in  Cheney  v.  Crandell,  28  Colo.  383,  65  Pac.  66,  hold- 
ing that  equitable  defense  may  be  interposed  to  action  of  ejectment. 
Time  of  taking;  effect  of  entry  of  "homestead"  on  record. 

Cited  in  Re  Youngstorm,  82  C.  C.  A.  232,  153  Fed.  98,  holding  that 
entry  of  word  "homestead"  on  margin  of  recorded  title  is  effective 
only  from  time  of  such  entry. 
Liiability  for  torts  of  married  woman. 

Cited  in  Schuler  v.  Henry,  42  Colo.  367,  14  L.R.A.(N.S.)  1009,  94 
Pac.  360  (dissenting  opinion),  on  liability  for  torts  of  wife. 

Cited  in  note  in  131  A.  S.  R.  145, 154,  on  liability  of  married  women 
for  torts. 

3  COLO.  490,  COLORADO  C.  R.  CO.  v.  OGDEN. 
Who  are  fellow  servants. 

Cited  in  Denver,  S.  P.  &  P.  R.  Co.  v.  Driscoll,  12  Colo.  520,  13  Am. 
St.  Rep.  243,  21  Pac.  708;  Colorado  Midland  R.  Co.  v.  O'Brien,  16  Colo. 
219,  27  Pac.  701;  Colorado  Midland  R.  Co.  v.  Naylon,  17  Colo.  501,  81 
Am.  St.  Rep.  335,  30  Pac.  249,— holding  that  boss  in  charge  of  track 
laying  is  vice-principal  and  not  fellow  servant  of  laborer;  St.  Louis  Sn 
S.  F.  R.  Co.  V.  Weaver,  35  Kan.  412,  57  Am.  Rep.  176,  11  Pac.  408, 
holdtncr  that  section  boss  and  engineer  are  not  coemployecs. 

Cited  in  notes  in  67  A.  D.  589,  590,  on  who  are  fellow  servants;  75 
A.  S.  R.  601,  on  who  is  a  vice  principal;  54  L.R.A.  75,  on  vice  prin- 
cipalship   as   determined   with   reference   to   character  of  act  causing 
injury. 
Risks  assumed  by  employee. 

Cited  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Davis,  54  Ark.  389,  26  Am. 
St.  Rep.  48,  15  S.  W.  895,  holding  that  brakeman  assumes  risk  from  use 
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of  unblocked  frogs;  Denver  &  R.  G.  R.  Co.  t.  McComas,  7  Colo.  App. 
121,  42  Pac.  676,  holding  that  brakeman  assumes  risk  from  falling  of 
rock  on  track  in  cafion;  Atchison,  T.  &  8.  F.  R.  Go.  y.  Farrow,  6  Cola 
498,  holding  that  servant  assumes  risks  from  negligence  of  fellow- 
servants;  Denver  &  R.  G.  R.  Co.  v.  Warring,  37  Colo.  122,  86  Pac  JOS, 
holding  that  brakeman  does  not  assume  risks  from  railroad's  negligence 
in  inspecting  track. 

Cited  in  note  in  17  Eng.  Rul.  Cas.  239,  on  assumption  of  risks  by 
employee. 

—  By  oontinning  work  with  knowledge  of  defects. 

Cited  in  Louisville,  N.  A.  &  C.  R.  Co.  v.  Sandford,  117  Ind.  265,  19 
N.  E.  770,  holding  that  baggage  master  assumes  increased  risk  from 
insufficient  bridge,  if  he  has  notice  of  its  dangerous  character;  Huhn 
V.  Missouri  P.  R.  Co.  92  Mo.  440,  4  S.  W.  937;  Hamilton  v.  Rich  Hill 
Coal  Min.  Co.  108  Mo.  364,  18  S.  W.  977,~holding  that  car  coupler, 
knowing  that  rails  are  unblocked,  does  not  assume  risks;  Graham  r. 
Newburg  Orrel  Coal  &  Coke  Co.  38  W.  Va.  273,  18  S.  E.  584,  holding 
that  miner  does  not  assume  risk  of  explosion  of  gas  by  continuing 
work  with  knowledge  of  gas  and  open  brattices. 

—  By  continuing  work  after  promise  to  remedy  defect. 

Cited  in  Nixon  v.  Harmon,  17  Colo.  276,  29  Pac.  808,  holding  that 
laborer  assumes  risk  of  defective  rod  in  hand-car,  unless  he  notified 
foreman  and  continued  working  under  promise  of  remedy;  Monarch  Min. 
&  Development  Co.  v.  De  Voe,  36  Colo.  270,  85  Pac.  633,  holding  that 
miner  does  not  assume  risks  by  continuing  to  work  after  promise  by 
superintendent  to    timber  shaft. 

—  By  obedience  to  master's  order. 

Cited  in  Brazil  Block  Coal  Co.  v.  Hoodlet,  129  Ind.  327,  27  N.  R 
741,  holding  that  servant,  obeying  order  requiring  use  of  apparently 
unprotected  mine  shaft,  does  not  assume  risk;  Sioux  City  &  P.  R. 
Co.  V.  Finlayson,  16  Neb.  578,  49  Am.  Rep.  724,  20  N.  W.  860;  Deh- 
ning  V.  Detroit  Bridge  &  Iron  Works,  46  Neb.  656,  65  N.  W.  186,— 
holding  that  servant  does  not  assume  risk,  where,  at  master's  command, 
he  uses  dangerous  machinery,  which  may  be  safely  used  by  extraordi- 
nary skill. 
Contributory  negligence  in  not  avoiding  danger. 

Cited  in  Portland  Gold  Min.  Co.  v.  O'Hara.  45  Colo,  416,  101  Pac  773, 
holding  that  servant  is  not  negligent  because  not  avoiding  injury  by 
going  long  way  around,  when  duty  required  prompt  action  and  he  was 
ignorant  of  apparent  defect;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Hobbs,  3 
Ind.  App.  445,  29  N.  E.  934,  holding  that  servant  voluntarily  incurring 
danger  is  not  necessarily  negligent,  if  man  of  ordinary  prudence  would 
encounter  it  in  performance  of  duty. 

Cited  in  note  in  49  L.R.A.  45,  on  contributory  negligence  in  entering 
or  remaining  in  an  employment. 
Duty  of  maBter  as  to  safe  machinery  and  appliances. 

Cited  in  Maydole  v.  Denver  &  R.  G.  R.  Co.  15  Colo.  App.  449,  62  Pfcc. 
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964,  holding  railroad  bound  to  inspect  track  with  suifielent  frequency- 
to  assure  its  safety;  Wilson  y.  Denver,  S.  P.  &  P.  R.  Oo.  7  Colo,  101, . 
2  Pac.  1,  holding  railroad  bound  to  keep  track  free  from  obstmctiouj; 
Wells  y.  Coe,  9  Colo.  159,  11  Pac.  50,  holding  that  master  is  bound  to 
use  ordinary  care  proportioned  to  dangers,  in  furnishing  safe  madiinery  - 
and  appliance;  Last  Chance  Min.  &  Mill.  Co.  v.  Amee,  23  Colo.  167,  47  • 
Pac.  382,  holding  that  instruction,  that  employer  should  exercise  care 
that   ordinarily   prudent   person  would   exercise,  having  reference  to - 
his  own  safety  and  that  of  those  dearest  to  him,  is  erroneous;  Brunell 
y.  Southern  P.  Co.  34  Or.  256,  56  Pac.  129,  holding  that  railroad  ia  . 
not  bound  to  keep  signal  to  warn  workmen  on  hand  car  of  sitiiation 
of  section  men  at  work  on  track.  > 

Duty  of  master  to  waru  servant. 

Cited  in  note  in  1  A.  S.  R.  548,  on  duty  to  warn  and  instruct  aerv* 
ant  employed  in  dangerous  work. 

8  COLO.  610,  DUNN  v.  DUNN. 

8  GOIiO.  514,  McOIiUBE  ▼.  SANFORD. 
RlSbt  to  appeal  from  probate  to  district  court. 

Cited  in  Russell  y.  Daniels,  5  Colo.  App.  224,  37  Pac.  726,  holding 
that  party  against  whom  judgment  was  rendered  by  territorial  probate 
court*  in  1874  had  right  to  appeal  to  district  court. 
Discretion  of  court  in  matters  of  non-statutory  practice. 

Cited  in  San  Miguel  Consol.  Gold  Min.  Co.  y.  Bonner,  33  Colo.  207, 
79  Pac.  1025,  holding  no  error  for  court  to  refuse  to  allow  plaintiiT's 
counsel  in  opening  to  jury  to  state  his  theory  of  law  applicable  to 
case;  Cone  y.  Jackson,  12  Colo.  App.  461,  55  Pac.  940,  holding  that  dis- 
trict courts  are  presumed  to  haye  complied  with  their  own  rules  of 
practice,  unless  contrary  is  shown. 

8  COLO.  518,  HAMIIili  y.  THOMPSON,   14  MOB.  MIN.  REP. 

696. 
Necessity  for  .restoration  by  ycnclor  to  ayoid  deed. 

Cited  in  Rubie  Combination  Gold  Min.  Co.  y.  Princess  Alice  Gold  Min. 
Co.  31  Colo.  158,  71  Pac.  1121,  22  Mor.  Min.  Rep.  569,  holding  that 
yendor,  in  action  to  cancel  deed  in  escrow,  delivered  without  authority 
must  offer  to  return  money  received. 
BIffect  of  ylolation  of  conditions  of  escrow. 

Cited  in  Knapp  v.  Nelson,  41  Colo.  447,  92  Pao.  91%  holding  that  re-  . 
c<H:ding  of  deed  contrary  to  conditions  of  escrow,  passes  no  estate. 

Cited  in  note  in  130  A.  S.  R.  943,  970,  972,  on  escrows. 
Validation  of  undelivered  deed. 

Cited  in  note  in  9  L.R.A.(N.S*)  946,  on  validation  of  undelivered  deed 
by  ratification  or  estoppel. 
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8  OOIiO.  525,  OOBXING  v.  RYAN. 

Appealability  of  decision  of  probate  coart  upon  claim. 

Cited  in  Squires  v.  Ryan,  8  Colo.  532,  holding  that  refusal  of  probate 
ceurt  to  allow  definite  claim  against  estate  is  final  decision  from  which 
appeal  lies  to  district  court. 
—  Necessity  for  formal  entry  of  Judgment. 

Cited  in  Re  Currier,  19  Colo.  App.  245,  74  Pac.  840,  holding  thai 
formal  entry  of  judgment,  where  probate  court  allows  claim  against 
estate,  is  not  required,  before  appeal  will  lie. 
Manner  of  presentation  of  claim  against  estate. 

Cited  in  Morse  t.  Clark,  10  Colo.  216,  14  Pac  327,  holding  that  filing 
of  claim  against  estate  in  probate  court  and  withdrawal  thereof  does 
not  constitute  commencement  of  action. 

8  OOIiO.  582,  SQUIKES  ▼.  RYAN. 

S    OOIiO.    588,   PATTERSON   ▼.   HITCHCOCK,    5    MOR.   BflN. 

RBP.  542. 
What  constitutes  estoppel  by  conduct. 

Cited  in  Ayer  v.  Younker,  10  Colo.  App.  27,  50  Pac.  218,  holding  that 
maker  of  note,  consenting  that  payee  hypothecate  it,  which  was  done  to 
ignorant  party,  is  not  estopped  from  pleading  that  note  was  given  for 
gambling  debt;  Beaman  v.  Stewart,  19  Colo.  App.  222,  74  Pac.  342, 
holding  that  person,  telling  sheriff  that  property  was  not  execution 
defendant's  but  not  saying  that  it  was  his  own,  is  not  estopped  from 
claiming  it;  Griffith  v.  Wright,  6  Colo.  248,  holding  that,  to  constitute 
estoppel  by  conduct,  all  essential  elements  must  be  present;  Yates  r. 
Hurd,  8  Colo.  343,  8  Pac.  575,  holding  that  occupant,  misleading  intend- 
ing purchaser  by  suppression  of  material  fact,  is  estopped  from  assert- 
ing claim;  Birch  v.  Steppler,  11  Colo.  400,  18  Pac.  530,  holding  that 
record  owner  of  property,  who  treated  another  as  owner,  paid  him  rent 
and,  upon  inquiry,  stated  that  property  was  his,  is  estopped  to  claim 
title  as  against  latter's  purchaser;  Denver  City  Irrig.  &  Water  Co.  r. 
Middaugh,  12  Colo.  434,  13  Am.  St.  Rep.  234,  21  Pac.  565  (dissenting 
opinion),  on  estoppel  of  party,  accepting  and  retaining  fruits  of  void 
judgment,  to  assail  judgment;  Rockwell  v.  Coffey,  20  Colo.  897,  38 
Pac.  376,  holding  no  estoppel,  where  condition  of  title  is  known  to  both 
parties,  or  both  have  same  means  of  ascertaining  truth;  Shannon  ▼. 
Timm,  22  Colo.  167,  43  Pac.  1021,  holding  that,  to  constitute  estoppel, 
material  facts  must  be  concealed  from  person  ignorant  thei«of;  Beats 
V.  Cone,  27  Colo.  478,  88  Am.  St.  Rep.  92,  62  Pac.  948,  20  Mor.  Min. 
Rep.  591,  holding  that  statements,  to  constitute  estoppel  in  pais,  must 
have  been  made  with  intention  that  they  should  be  acted  upon;  Globe 
Nav.  Co.  V.  Maryland  Casualty  Co.  39  Wash.  299,  81  Pac.  826,  holding 
that  design  to  mislead  is  not  necessary  to  create  estoppel,  where  con- 
duct KB  such  as  to  induce  reasonable  man  to  act  on  it. 
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Right  of  locator  to  reasonable  time  to  perfect  claim. 

Cited  in  Sanders  v.  Noble,  22  Mont.  110,  55  Pac.  1037,  19  Mor.  Min. 
Rep.  650,  holding  that  locator  of  mining  claim  has  reasonable  time  in 
which  to  mark  boundaries  of  claim.  • 

Cited  in  note  in  7  L.R.A.(N.S.)  842,  843,  844,  851,  on  time  of  com- 
pletion of  discovery  or  development  work. 
—  What  oonstltntes  reanonable  time. 

Cited  in  Union  Min.  &,  Mill.  Co.  v.  Lcitcli,  24  Wash.  585,  85  Am.  St. 
Rep.  961,  64  Pac.  829,  holding  that  eight  days  after  discovery  is  not 
unreasonable  time  in  which  to  mark  boundaries  of  claim;  Elwood  v. 
Dickinson,  26  Wash.  631,  67  Pac.  370,  holding  that  holder  of  fishing 
license,  unable  to  perfect  his  location  for  six  weeks,  has  priority  over 
subsequent  locator  with  notice. 
Right  to  follow  vein  beyond  lines  of  claim. 

Cited  in  Hall  v.  Equator  Min.  &  Smelting  Co.  Fed.  Cas.  No.  5,931; 
Stevens  v.  Williams,  Fed.  Cas.  No.  13,414,  1  Mor.  Min.  Rep.  557,--hold- 
ing  that  locator  cannot  follow  lode  if  it  passes  beyond  vertical  side 
lines;  Consolidated  Wyoming  Gold  Min.  Co.  v.  Champion  Min.  Co.  63 
Fed.  540,  18  Mor.  Min.  Rep.  113,  holding  that  locator  cannot  take 
mineral  from  claim  of  another  without  showing  that  it  is  part  of  vein 
having  its  apex  in  his  own  claim;  Bushnell  v.  Crooke  Min.  &  Smelting 
Co.  148  U.  S.  682,  37  L.  ed.  610,  13  Sup.  a.  Rep.  771,  on  right  to  vein 
beyond  side  line  of  claim;  Wolfley  v.  Lebanon  Min.  Co.  4  Colo.  112, 
13  Mor.  Min.  Rep.  282,  holding  that  patentee  of  lode  mining  claim 
may  follow  lode  in  its  descending  course,  though  it  runs  into  adjoin- 
ing land. 
Presumption  as  to  location  of  vein  within  claim. 

Cited  in  Armstrong  v.  Lower,  6  Colo.  393,  15  Mor.  Min.  Rep.  631 ;  San 
Miguel  Consol.  Gold  Min.  Co.  v.  Bonner,  33  Colo.  207,  79  Pac.  1025,— 
holding  that  owner  of  lode  claim,  who  has  made  valid  location  upon 
Vein,  is  entitled  to  presumption  that  vein  so  located  upon  extends 
through  entire  length  of  his  claim. 

Distinguished  in  Iron  Silver  Min.  Co.  v.  Campbell,  17  Colo.  267,  29 
Pac.   513,  holding  that  presumption  obtains  that  vein  has  its  apex 
within  side  lines  of  patented  territory. 
Basis  of  rights  of  miner  to  surface. 

Cited  in  Colorado  M.  R.  Co.  v.  Croman,  16  Colo.  381,  27  Pac.  256, 
holding  that  rights  of  miner  to  surface  of  his  location  are  dependent  ou 
relation  which  vein  in  course  and  direction  bears  to  surface. 
Effect  of  mining  claim  exceeding  legal  limit. 

Cited  in  Zimmerman  v.  Funchion,  89  C.  C.  A.  53,  161  Fed.  859,  holding 
that  fact  that  placer  mining  claim  exceeds  legal  limit  renders  it  void 
only  as  to  excess. 

8  COLO.   545,  KX  PABTE  FARNIIAM. 
When  writ  of  habeas  corpus  lies. 
Cited  in  Hirschburg  v.  People,  6  Colo.  145,  holding  that  writ  of 
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habeas  corpns  lies,  when  presentment,  trial,  conviction  and  sentence 
were  without  any  validity;  Martin  v.  District  Ct.  37  Colo.  110,  119 
Am.  St.  Rep.  262,  ^6  Fac.  82,  holding  that  person  under  maximum  and 
minimum  sentence  cannot  be  discharged  on  habeas  corpus,  until  min- 
imum term  has  expired,  such  sentence  being  at  most  voidable;  Smith 
V.  Hess,  91  Ind.  424,  holding  that  judgment  of  court  of  competent  ju- 
risdiction, valid  on  face,  is  unanswerable  return  to  writ  of  habeasi 
corpus;  Ex  parte  Dcgener,  ^0  Tex.  App.  566,  17  S.  VV.  1111,  holding 
that  only  ground  for  release  on  habeas  corpus  of  prisoner  under  con- 
viction is  want  of  jurisdiction  over  person  or  cause,  or  other  matter 
Tendering  proceedings  void. 

Cited  in  note  in  87  A.  S.  R.  187,  on  release  of  prisoner  on  habeas 
corpus  after  judgment  and  sentence. 
What  reviewable  on  habeas  corpus. 

Cited  in  Cooper  v.  People,  13  Colo.  337,  6  L.R.A.  430,  22  Pac.  790; 
Re  Packer,  18  Colo.  626,  33  Pac.  678;  Re  Mahany,  29  Colo.  442,  68  Pac 
236, — holding  that  only  jurisdictional  questions  can  be  reviewed  in 
habeas  corpus  proceedings. 

S  COliO.  548,  WIDNBR  v.  WAIjSH. 

Necessity  for  demand  before  suit  on  contract  paya1>Ie  in  prop- 
erty. 

Cited  in  Cordova  Coal  Co.  v.  Long,  91  Ala.  638,  8  So.  766,  holding 
that  demand  must  precede  suit  on  sale  of  lands  to  corporation,  part 
of  purchase-m<Miey  being  payable  in  its  bonds;  Lciter  v.  Emmons,  20 
Ind.  App.  22,  60  N.  £.  40,  holding  that  demand  for  payment  in  prop- 
erty specified  in  due  bill  is  necessary  before  action  thereon. 

Distinguished  in  Miller  v.  Slaght,  11  Colo.  App.  368,  63  Pac  509, 
holding  that  demand  is  unnecessary  under  agreement  to  convey  town 
lots  in  payment  for  services. 

3  COIiO.  551,  MORGAN  v.  DOD. 
Absolute  transfer  as  pledge. 

Cited  in  Butler  v.  Rockwell,  14  Colo.  126,  23  Pac.  462,  holding  that 
absolute  assignment  of  contract  as  security  is  pledge;  Conrad  v.  Fisher, 
37  Mo.  App.  352,  8  L.RA.  147,  holding  that  delivery  of  absolute  biU 
of  sale,  as  collateral  security  creates  pledge. 
Rights  and  remedies  of  pledgee. 

Cited  in  notes  in  49  A.  D.  737,  on  rights  of  pledgee;  79  A.  D.  501, 
on  remedy  of  pledgee;  43  L.R.A.  756,  758,  on  conversion  of  pledged  prop- 
erty by  invalid  sale. 
Relief  from  legal  effect  of  mistake. 

ated  in  Renard  v.  Clink,  91  Mich.  1,  30  Am.  St.  Rep.  468,  61  N.  W. 
692,  holding  that  equity  will  relieve  mortgagee  from  discharge  of  mort- 
gage lien  by  refusal  of  tender  of  amount,  less  costs  of  foreclosure^  afte^ 
wards  ascertained  to  have  been  invalid.  . 


Digitized  by 


Google 


123  NOTES  ON  COLORADO  REPORTS.  [545-564 

Cited  in  notes  in  65  A.  S.  R.  487,  on  reformation  of  contracts;  28 
L.R.A.(NJS.)  841,  on  relief  from  mistake  of  law  as  to  effect  of  ilistru- 
ment. 

S  COIiO.  556,  HARD£STir  v.  PRIGi:. 
Validity  of  obligation. 

Cited  in  Porter  ▼.  Stapp,  6  Colo.  32;  Abbott  t.  Williams,  15  Colo. 
512,  25  Pac.  450, — ^holding  voluntary  obligation  upon  valid  considera- 
tion enforceable,  unless  against  public  policy  or  forbidden  by  statute. 

Cited  in  Cooley,  Tax.  3d  ed.  853,  on  invalidity  of  bond  given  to  tax 
collector  for  return  of  property  to  be  restored  if  tax  is  determined  to 
be  valid. 
Defects  available  on  motion  in  arrest  of  Judgment. 

Cited  in  Floyd  v.  Colorado  Fuel  &  Iron  Co.  10  Colo.  App.  54,  50  Pac 
864,  holding  that  motion  in  arrest  of  judgment  reaches  only  those  de- 
fects which  appear  on  face  of  record  and  are  not  cured  by  verdict  or 
saved  -by  failure  to  d^ur. 

S  GOLD.  561,  ABBOTT  ▼.  MONTI. 
Force  of  verdict  of  Jury  in  equity  suit. 

Cited  in  Kyle  v.  Shore,  18  Colo.  App.  355,  71  Pac.  895;  McGan  v. 
(XNeil,  5  Colo.  58, — ^holding  that  verdict  of  jury  as  to  issues  of  fact 
framed  by  court  in  equity  suit  is  advisory  only;  McDonald  v.  Thompson, 
16  Colo.  13,  26  Pac.  146,  holding  that  verdict  of  jury  on  feigned  issue 
out  of  chancery  is  not  binding  on  chancellor,  who  may  decide  cause  ac- 
cording  to  his  own  judgment;  Saint  v.  Guerrerio,  17  Colo.  448,  31  Am. 
St.  Bep.  320,  30  Pac.  335,  holding  that  equity  court  may  submit  specific 
questions  of  fact  to  jury,  reserving  power  to  make  findings  upon  con- 
sideration of  evidence  and  verdict;  Davis  v.  Holbrook,  25  Colo.  493, 
55  Pac.  730,  holding  that  court,  at  close  of  defendant's  testimony,  if 
equitable  defense  has  not  been  sustained,  may  take  case  from  jury  and 
enter  judgment  for  plaintiff,  or  direct  jury  to  return  verdict  to  that 
effect;  McClelland  v.  Bullis,  34  Colo.  69,  81  Pac.  771,  holding  that  court, 
in  equity  case,  can  disregard  verdict  of  jury  and  immediately  enter 
decree  contrary  thereto,  without  further  triaL 
Necessity  for  cross-bill  to  afflrmative  relief  by  defendant. 

Cited  in  Monti  v.  Bishop,  3  Colo.  605;  Nippel  v.  Hammond,  4  Colo. 
211, — holding  that  affirmative  relief  cannot  be  granted  to  defendant  in 
equity  suit,  in  absence  of  cross  bill. 

• 
S  OOIiO.  564,  CliARK  v.  HOWELIi. 
defenses  available  in  action  on  replevin  bond. 

Distinguished  in  Imel  v.  Van  Deren,  8  Colo.  90,  5  Pac.  803,  holding 
that,  where  plaintiff  iu  replevin  voluntarily  dismissed  his  suit,  defend- 
ant in  action  on  replevin  bond  can  show  that  plaintiff  in  replevin  re- 
turned property  to  true  owner. 
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8  COIiO.  566,  CBNTRAIi  CITV  v.  WHiOOXBN. 
Wheii  Tcrifled  plea  Is  necessary  to  question  execntlon  of  Instrn- 
ment. 

Cited  in  Lee  v.  GrixneBi  4  Colo.  185,  holding  that  defendant  must  ques- 
tion authority  of  agent  to  execute  bond  by  verified  plea;  ParkiBoa  v. 
Boddiker,  10  Colo.  §03,  16  Pac.  806,  holding  that  answer,  in  action  on 
note,  need  be  yerified  only  when  it  challenges  manner  of  execution  of 
note. 
Affidavit  of  merits  as  verified  plea. 

Cited  in  Abbott's  Pleadings,  2d  ed.  1140,  on  sufficiency  of  affidavit 
of  merits  as  verified  plea. 
NecesHlty  for  presentation  of  warrant  to  treasurer  before  salt. 

Cited  in  Speer  v.  Kearney  County,  82  C.  C.  A.  101,  60  U.  8.  App.  88, 
88  Fed.  749,  on  necessity  of  presentation  ot  county  warrant  to  county 
treasurer  before  action  thereon;  Rochford  v.  School  Dist.  No.  11,  17  8. 
D.  542,  97  N.  W.  747  (dissenting  opinion),  on  necessity  of  presenta- 
tion of  warrant  to  school  treasurer,  or  excuse  th^efor,  before  action  o« 
warrant;  Farmers'  Bank  v.  WicklifTe,  129  Ky.  679,  112  S.  W.  835,  hold- 
ing that  suit  does  not  lie  on  warrants  drawn  on  municipal  treasurer 
without  allegation  and  proof  of  their  presentation  to  him  with  demand 
for  payment,  or  excuse  therefor. 
Right  to  file  remittitur  for  excess  of  Judgment. 

Cited  in  Duncan  v.  Whedbee,  4  Colo.  143,  holding  that  defendant  la 
error  may  file  remittitur  for  so  much  of  judgment  as  is  in  excess  ol 
ad  damnum. 
liachcs  in  moving  to  strike  out  record. 

Cited  in  Learned  v.  Tritcfa,  6  Colo.  579,  holding  that  objection  to  record 
should  be  taken  by  motion  to  strike  out  objectionable  portion  from 
record  before  joining  in  error  and  submitting  cause;  Ritchey  v.  Peo- 
ple, 23  Colo.  314,  47  Pac.  384,  holding  that  delay  of  four  months,  dur- 
ing which  many  arguments  have  been  made  by  attorney-general  and 
considered  by  court,  based  on  bill  of  exceptions,  is  fatal  to  motion  ts 
strike  bill  from  files. 

8  COIiO.  5  71,  DOWNING  v.  BROWN. 
What  Is  subject  of  forgery. 

Cited  in  notes  in  8  A.  S.  R.  469,  on  what  may  be  subject  of  forgery; 
24  L.R.A.  41,  on  forgery  of  worthless  instruments. 
Effect  of  public  officer  keeping  book  not  required  by  law. 

Disapproved  in  State  v.  Hantin,  134  Iowa,  493,  110  N.  W.  162,  hold- 
ing fact  that  accounts  are  entered  in  book  not  required  by  law  to  be 
kept,  no  defense  to  prosecution  for  falsifying  accounts  of  public  olBea. 
Plea  of  justirication  in  libel  or  slander. 

Cited  in  Atlanta  Journal  v.  Mayson,  9i  Oa.  640,  44  Am.  St.  Rep. 
104,  18  S.  £.  1010,  holding  that  plea  of  justification,  where  libelous 
matter  charges  crime,  may  be  supported  by  preponderance  of  evidenes 
only. 
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Cited  in  Sutherland,  Dam.  3d  ed.  391,  on  failure  or  abandonment  of 
plea  of  justification  in  libel  action  as  evidence  of  malice. 

Cited  in  notes  in  91  A.  S.  R.  302,  307,  on  justification  in  slander  and 
libel;  10  L.R.A.(N.S.)  1051,  on  degree  of  proof  necessary  in  defamation 
suit  to  establish  justification  for  charging  criminal  act. 

S  COIiO.  597,  HITTSON  v.  DAVENPORT. 

Availability  of  new  promise  to  take  action  ont  of  statute  of 
limitations. 

Cited  in  Toothaker  v.  Boulder,  13  Colo.  219,  22  Pac.  468,  holding  that 
defense  of  limitations  to  action  on  specialty  cannot  be  overcome  by 
new  promise,  as  in  like  actions  upon  simple  contracts. 

8  COIiO.  605,  MONTI  v.  BISHOP. 

Right  of  defendant  in  eqnity  suit  to  affirmative  relief. 

Cited  in  Sisty  v.  Bebee,  4  Colo.  52;  Mills  v.  Buttrick,  4  Colo.  53,— 
holding  that  defendant  in  equity  suit,  failing  to  file  cross  bill,  is  not 
entitled  to  afi&rmative  relief. 
Effect  of  dismissal  of  writ  of  error. 

Cited  in  McMichael  v.  Groves,  14  Colo.  540,  23  Pac.  1006,  holding  that, 
on  dismissal  without  expressly  reserving  right,  judgment  stands  affirmed 
and  further  review,  either  by  appeal  or  by  error,  cannot  be  had;  Cav- 
iness  v.  People,  27  Colo.  283,  60  Pac.  565,  holding  that  person  convicted 
of  crime,  on  dismissal  of  writ  of  error  for  want  of  prosecution,  is  not 
entitled  as  matter  of  right  to  second  writ. 
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Denver,  South  Park  and  Pacific  Railway  Company 
V.  Woodward,  Ad'r. 

1.  Where  an  admiDistrator,  in  his  representative  character,  brings  suit  upon 

a  cause  of  action  accruing  to  Iiis  intestate,  and  the  general  issue  only  is 
pleaded,  the  character  in  which  the  plaintiff  sues  is  admitted. 
In  this  case  held  that  necessarily  under  the  statute  the  plaintiff  must  sue 
in  his  representative  character,  and  if  the  defendant  had  desired  to  chal- 
lenge the  Appointment  of  the  plaintiff  as  administrator  he  might  have  in- 
terposed the  plea  of  ne  ungues  admiaiatrator. 

2,  The  regularity  of  an  administrator's  appointment  can  only  be  questioned 

in  a  direct  proceeding  for  that  purpose. 
8.  Letters  of  administration  are  to  be  considered  as  process  under  the  statute 

(R.  S.  1868,  p.  524). 
4.  The  probate  judge  should  teste  and  sign  process  only  when  ho  elects  to  per- 

forni  the  duties  which  would  otherwise  devolve  upon  the  clerk, and  in  all 

other  cases  process  should  be  tested  and  signed  by,  and  in  the  name  of,  the 

clerk. 
6.  This  court  will  not  reverse  a  judgment  of  the  court  below  on  the  ground 

of  informality  alleged  for  the  first  time  in  this  court. 

6.  The  estimated  accumulations  of  the  deceased  during  the  probable  remainder 

of  his  life,  having  reference  to  his  age,  occupation,  habits,  bodily  health 
and  ability,  furnish  the  true  measure  of  compensatory  damages  under  the 
statute.    (Laws  1872,  p.  117.) 

7.  For  the  purpose  of  showing  the  probable  duration  of  the  life  of  the  deceased 

reference  may  be  had  to  the  Carlisle  or  other  approved  life  tables. 
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8.  While  a  railroad  company  is  not  an  insurer  of  Its  passengers,  yet  it  Is  its 

duty  to  exercise  the  utmost  care,  diligence  and  vigilance  consistent  whli 
the  mode  of  transportation  used,  and  the  practical  operation  of  the  roa^ 

9.  If  a  passenger  is  killed  in  consequence  of  the  overturning  of  a  car,  a  pre- 

sumption arises  that  the  casualty  was  the  result  of  negligence .  bu'   s*  ^ 
presumption  may  be  rebutted. 

Appeal  from  District  Court  of  ArapaJioe  County, 

A  DEFECTIVE  switch  on  the  track  of  the  appellant  caused 
the  overturning  of  a  car,  resulting  in  the  death  of  James 
Smith  who  was  being  conveyed  as  a  passenger  over  appel- 
lant's road.  Woodward,  his  administrator,  brought  an  ac- 
tion for  the  use  of  Salome  Smith,  the  widow.  The  declara- 
tion was  in  the  ordinary  form  in  case;  plea  of  the  general 
issue.  The  plaintiflf  below  had  judgment  on  the  verdict  in 
the  sum  of  $5,000.  The  facts  as  well  as  the  positions  con- 
tended for  in  this  court  by  the  appellant  are  sufficiently  set 
forth  in  the  opinion.  The  instruction  relative  to  compensa- 
tory damages  referred  to  in  the  opinion  of  the  court  was  as 
follows : 

^'Seventh^  If  you  And  for  the  plaintiff  on  the  question  of 
negligence,  you  will,  in  determining  the  amount  of  damages 
to  be  assessed,  take  into  consideration  the  eviden(;e  touching 
the  probable  accumulations  of  the  deceased  during  the 
remainder  of  his  life,  that  is,  during  the  probable  duration 
of  his  life,  if  he  had  not  so  come  to  his  death,  which  would 
have  gone  to  the  benefit  of  his  wife,  having  reference  to  his 
age,  bodily  health,  occupation,  habits  and  abilities  to  work 
— provided  his  wife  was  dependent  upon  him  for  support." 

Messrs.  Sayre  &  Butler,  and  Hughes  &  Welborn,  for 
appellant.  ^ 

Messrs.  Symes  &  Decker,  for  appellee. 

Thatcher,  C.  J.  This  action  is  wholly  statutory.  It  is 
founded  upon  section  one  of  "an  act  concerning  damages,'* 
approved  February  8th,  A.  D.  1872  (Laws  of  9th  session,  p, 
117),  which  provides  *'when  the  death  of  any  person  is 
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caused  by  the  wrongful  act,  misconduct,  negligence  or 
omission  of  another,  the  personal  repr€se7itatives  of  the 
former  may  maintain  an  action  therefor  against  the  latter, 
if  the  former  might  have  maintained  an  action  had  he  or 
she  lived,  against  the  latter  for  the  same  act,  misconduct, 
negligence,  or  omission,  provided  the  action  shall  be  com- 
menced within  two  years  from  the  date  of  the  death  of  the 
injured  person,  etc." 

We  are  confronted  in  limine  with  the  question  as  to 
whether  to  entitle  ^personal  representative  to  recover  in  an 
action  founded  upon  this  statute,  it  is  necessary,  where  the 
general  issue  only  is  pleaded,  that  he  shall  prove  his  char- 
acter as  such.  Where  an  administrator,  in  his  representa- 
tive character,  brings  a  suit  upon  a  cause  of  action  accruing 
to  his  intestate,  and  in  his  declaration  m'dkes  pj^qfert  of  his 
letters  of  administration,  he  is  not  bound  to  produce  the 
letters  at  the  trial  where  the  defendant  has  pleaded  the 
general  issue  only.  In  such  case  the  general  issue  admits 
the  due  appointment  of  the  administrator,  and  puts  the 
plaintiff  upon  proof  of  the  alleged  cause  of  action.  The 
plaintiffs  character  is  not  questioned,  but  only  his  right  to 
recover  on  the  merits.  Brockington^  Administrator^  v. 
Vcreen^  1  Bailey  (S.  C),  447 ;  Kowanchi  v.  AsJc'ew^  17  Ark. 
695  ;  2d  Starkie  on  Ev.  548  ;  5  Robinson's  Practice,  60;  1st 
Chitty's  Pleadings,  517  (16th  Am.  ed.). 

To  a  certain  class  of  actions  arising  subsequent  to  the 
intestate's  death,  a  different  rule  applies  for  obvious  reasons. 

Upon  the  appointment  and  qualification  of  an  adminis- 
trator, the  personal  property  of  the  intestate  by  law  vests 
in  him.  If,  after  his  appointment,  any  such  personal  prop- 
erty should  be  converted  by  another,  he  may  bring  an 
action  in  trover  at  his  election,  either  in  his  representative 
capacity,  or  in  his  individual  character  in  his  own  right.  In 
either  case,  upon  gencn-al  issue  pleaded,  in  order  to  recover, 
he  must  show  property  in  himself,  which  can  only  be  done 
by  the  production  of  his  letters  of  ackninistration,  or  other 
competent  evidence  of  his  appoints  .ent.    It  is  well  under- 
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stood  that  the  plaintiff  cannot  succeed  in  this  action,  unle^ 
he  proves :  1st,  property  in  the  thing  converted,  either  gen- 
eral or  special ;  2d,  a  wrongful  conversion  by  the  defendant ; 
3d,  his  right  to  the  possession  of  it,  at  the  tinie  of  the  con- 
version. Sleveiison  v.  Little^  10  Mich.  439  ;  Davidson  v. 
Waldron,  31  111.  129 ;  Vanderburgh  v.  Bassett,  4  Minn.  251. 

If  necessarily  follows  that  for  a  conversion,  in  his  own 
iime^  an  administrator,  to  make  out  his  case,  must  prove 
his  representative  character.  It  is  a  link  in  his  chain  of 
title.    1  St  Chitty '  s  Pleading,  517. 

It  is  equally  true  that  when  an  administrator  declares  in 
ejectment  upon  his  own  seizin,  to  make  out  his  case,  it  is 
essential  for  him  to  prove  his  appointment  as  adminis- 
tratoi*,  as  part  of  his  title,  although  he  need  not  declare  as 
administrator.    Aldis  v.  Burdick^  8  Vt.  21. 

The  plaintiff  in  ejectment,  in  the  absence  of  statute,  with- 
out proof  that  he  was  seized  of  the  legal  estate  in  the  prem- 
ises at  the  time  of  the  alleged  demise,  must  faU. 

To  the  extent  here  indicated,  and  for  the  reasons  above 
set  forth,  the  text-books  and  cases  cited  by  counsel  in  sup- 
port of  the  doctrine  there  iaid  down  (2  Starkie  on  Ev.  548 ; 
Redfield  on  T^aws  of  Wills,  128,  note  ;  1st  Chitty's  PL  617 
[16th  Am.  Ed.];  Browning  v.  Huff^  2  Bailey,  177 ;  Aldis^  Ex, 
V.  Bur  dick,  8  Vt.  21  ;  Hunt  v.  Stevens^  3  Taunt.  113  ;  Mars- 
field  v.  Marsh,  2  Lord  Raymond,  824;  Blainfield  v. 
March,  1  Salk.  285),  and  others,  bearing  a  similitude  to 
them  in  principle,  go. 

It  will  be  observed  that  these  authorities  are  confined  to 
cases  where  the  wrong  or  injury  was  done  to  the  plaintiff, 
and  in  wliicJi  he  could  maintain  a  suit  in  his  own  name 
without  designating  himself  as  administrator.  The  case 
under  consideration  does  not  belong  to  this  class.  Nece^- 
sarily,  under  the  statute  the  plaintiff  must  sue  in  his  repre- 
sentative character.  If  he  should  not,  the  declaration 
would  be  demuri-able.  If  the  defendant  had  desired  to 
challenge  the  appointment  of  the  plaintiff  as  administrator, 
he  might  have  interposed  the  plea  of  Tie  ungues  adminis- 


Digitized  by 


Google 


1877.]     Denver,    etc.,  Ry.  Co.  v.  Woodward.  5 

trcdor.  This  plea  would  have  put  the  plaintiflF  upon  proof 
of  his  representative  character.  Having  plead  the  general 
issue  only,  he  thereby  waived  the  production  of  the  letters 
of  administration  at  the  trial,  and  admitted  that  plaintiff 
was  authorized  to  bring  the  suit.  But  defendant  stren- 
uously contends  that  if  the  general  issue  does  not  require 
the  plaintiff  to  prove  his  appointment,  the  plaintiff  never- 
theless chose  to  put  that  fact  in  issue  by  offering  in  evi- 
dence his  letters,  and  that  therefore  the  parties,  by  their 
implied  agreement  in  open  court,  having  tendered  an  issue 
as  to  the  validity  of  the  letters,  the  court  must  decide  the 
point.  This  is  a  specious  but  mooted  doctrine,  and  in  the 
case  of  Reynold's  Executors  v.  Torrance^  2  Brevard  (S.  C.)j 
484,  it  was  denied  by  a  majority  of  the' court.  If  we  were 
disposed  to  accept  it  (which  we  are  not,  as  it  raises  an  issue 
foreign  to  the  record)  it  would  not  avail  the  defendant  in 
this  case. 

Even  had  the  plea  of  ne  unqiies  administrator  been  filed? 
we  are  of  opinion  that  the  plaintiff  sufficiently  proved  his 
representative  character  to  meet  it.  Letters  of  administra- 
tion were  offered  and  read  in  evidence.  An  exception  was 
taken  to  the  introduction  of  the  letters  on  two  grounds : 
first,  because  they  purported  on  their  face  to  be  merely 
letters  of  administration  to  QoUect ;  and  second,  because  an 
administrator  is  not  a  personal  representative  within  the 
meaning  of  the  statute  upon  which  the  action  is  founded. 
Upon  examination  of  the  letters  read  in  evidence,  they  are 
found  to  be  a  literal  transcript  of  the  form  prescribed  by 
statute,  with  the  blanks  therein  appropriately  filled  up. 
R.  S.  1868,  p.  665,  §  46. 

It  is  insisted  that  these  are  only  letters  of  administration 
to  collect,  for  the  reason  that  full  thirty  days  had  not 
elapsed  subsequent  to  the  death  of  the  intestate  prior  to  the 
appointment  of  the  administrator.  The  law  provides  that 
if  "  the  widow  or  other  relative  of  the  intestate"  shall  fail 
to  apply  within  twenty  days  from  the  death  of  such  intes* 
tate,  the  pr.obate  court  may  grant  administration  to  any 
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creditor  or  creditors  who  shall  apply  for  the  same  within  the 
ten  days  next  ensuing,  and  if  no  creditor  applies  within 
that  time,  administration  may  be  granted  to  any  person  or 
persons  whom  the  judge  of  probate  may  think  will  best 
manage  the  estate.  R.  S.  1868,  p.  664,  §  44.  The  statute  thus 
accords  to  the  widow  or  next  of  kin,  and  to  the  creditors, 
the  right  of  applying  for  administration  in  the  order  pre- 
scribed therein.  The  parties  entitled  to  apply  for  adminis- 
tration may  waive  the  right  and  the  ju.dge  may  thereupon 
appoint  any  lit  person. 

Whether  they  did  in  fact  waive  their  right  cannot  be 
determined  in  this  cause.  In  this  collateral  proceeding  we 
ma}^  not  inquire  whether  the  letters  were  issued  to  a  person 
entitled  to  them  or  not.  As  the  judge  of  probate  had  com- 
petent jnrisdiclion  of  the  cause  the  regularity  of  the 
administrator's  appointment  can  only  be  questioned  in  a 
direct  proceeding  for  that  purpose.  Taylor  y ,  Hosick^  13 
Kans.  527  ;  Sadler  v.  Sadler,  16  Ark.  633 ;  Boody  v.  Em- 
vierson,  17  N.  II.  577 ;  Emery  v.  Hildreth,  2  Gray,  231 ; 
Wight  v.  Wallbauvi,  39  III.  554  ;  Schnell  v.  (My  of  Chi- 
cago, 38  id.  389. 

This  disposes  of  the  first  objection,  and  as  to  the  second, 
that  the  administrator  is  a  personal  representative  within 
the  intent  of  the  statute,  and  authorized  to  bring  the  suit, 
it  is  too  well  settled  to  need  the  citation  of  authorities. 

Other  objections  to  the  letters  of  administration  are  raised 
for  the  first  time  in  this  court.  It  is  objected  that  they  are 
neither  signed  by  the  probate  judge  nor  tested  in  his  name 
as  required  by  law. 

Section  42  of  chapter  90,  concerning  "Wills,  executors 
and  administrators,"  R.  S.,  p.  654,  declares  that  all  letters 
testamentary  and  of  administration  shall  be  under  the  seal 
of  tlie  court,  and  attested  and  signed  as  other  process. 

Section  47  of  the  same  chapter,  R.  S.,  p.  655,  provides  that 
all  letters  of  administration  shall  be  tested  and  signed,  ca 
other  process^  in  the  name  of  the  probate  judge,  and  be 
issued  under  the  seal  of  the  court. 
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Section  15  of  chapter 71,  concerning  "Probate  Courts," 
R.  S.,  p.  524,  provides  that  letters  of  administration,  writs, 
summonses, citations,  subpoenas,  a.niallother procesSj  which 
may  be  made  or  issued  by  the  judge  of  probate  in  the  dis- 
charge of  his  duties  *  *  *  shall  bear  teste  in  the  name 
of  the  probate  judge,  and  be  sealed  with  the  seal  of  the 
said  probate  court. 

It  is  apparent  from  the  language  of  these  sections  that 
letters  of  administration  are  to  be  considered  sls  process^ 
issuing  out  of  the  probate  court,  within  the  meaning  both 
of  the  act  concerning  *' Wills,  executors  and  administra- 
tors," and  the  act  concerning  *' Probate  Courts,"  and  that 
letters  of  administration  are  to  be  attested  and  signed  in 
the  same  manner  as  all  other  process.  Were  these  the  only 
sections  pertinent  to  the  question  under  examination  we 
would  be  bound  to  conclude  that  the  letters  read  in  evi- 
dence were  not  attested  and  signed  as  required  by  law. 
Until  February  8, 1865  (R.  S.,  p.  527),  the  probate  judge  of 
Arapahoe  county  acted  as  his  own  clerk,  and  necessarily 
issued  and  signed  all  process  emanating  from  that  court. 
No  other  person  was  authorized  by  law  to  do  it. 

March  11th,  1864  (R.  S.,  p.  525),  the  legislature  provided 
'^  that  the  county  clerks  of  the  several  counties  "  (Arapahoe 
county  not  beipg  included)  "  named  in  the  act "  (except  the 
county  of  Gilpin)  '*  shall  be  ex-officio  clerks  of  the  said  pro- 
bate courts  therein,  and  they  shall  perform  the  duties 
respecting  the  said  probate  courts,  which  are  performed  by 
the  clerks  of  the  district  courts."  The  clerk  of  a  dis- 
trict court  is  required  by  law  to  sign  and  teste  in  his  name 
all  process  issuing  out  of  that  court  (R.  S.,  p.  500,  §  1). 
Hence  it  results  that  it  is  the  duty  of  the  clerk  of  the  pro- 
bate court  to  sign  and  teste  in  his  name  all  process  issuing 
from  that  court.  The  next  legislature  extended  the  provis- 
ions of  the  said  act  of  March  11th,  1864,  to  Ai-apahoe 
county  (R.  S.,  p.  629,  §51),  and  further  provided  (§§  49  and 
60,  R.  S.,  p.  529)  that  *'it  shall  be  lawful  for  the  probate 
Judges  in  the  several  counties  to  perform  the  duties  imposed 
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by  the  act,  to  which  this  is  amendatory,  upon  the  county 
clerks,  whenever  they  shall  elect  so  to  do."  And  further, 
that  ^'whenever  the  probate  judge  shall  perform  the  duties 
of  the  clerk  of  his  court,  all  process  issued  from  such  court 
shall  be  issued  by,  and  in  the  name  of,  the  judge  thereof. 
These  last  two  sections,  considered  in  connection  with  the 
other  sections  cited,  make  it  manifest  that  it  is  the  intention 
of  the  law  that  the  probate  judge  should  teste  and  sign 
process  only  when  he  elects  to  perform  the  duties  which 
would  otherwise  devolve  upon  the  clerk,  and  that  in  all 
other  cases  process  shall  be  tested  and  signed  by  and  in  the 
name  of  the  clerk.  The  sections  above  quoted  were  re-en- 
acted in  the  Revised  Statutes.  Although  other  objections 
were  urged,  we  fail  to  discover  that  the  letters  of  adminis- 
tration are  defective  in  any  respect.  If  they  were  informal 
in  any  particular,  this  court  would  decline  to  reverse  the 
judgment  below  on  account  of  such  informality,  alleged 
for  the  first  time  in  this  court.  If  the  objections  were  valid, 
had  they  been  raised  in  the  court  below,  they  might  have 
been  obviated  by  the  introduction  of  other  evidence  of  the 
appointment  of  the  administrator.  The  production  of  the 
letters  is  evidence  but  not  the  only  evidence  of  the  adminis- 
trator's appointment.  The  appointment  is  a  matter  of 
record,  and  by  the  record,  if  necessary,  it  may  be  estab- 
lished. The  State  v.  Price,  21  Mo.  434 ;  Brmoning  v.  Huff, 
2  Bailey  (S.  C),  175  ;  Elden  v.  EeddeU,  8  East,  189. 

Tlie  appellant  objects  that  there  can  be  no  recovery  with- 
out an  allegation  in  the  declaration  and  proof  at  the  trial, 
that  the  wife  was  dependent  on  her  husband  for  siipport 
This  doctrine  is  announced  by  the  supreme  court  of  Illi- 
nois, under  a  statute  different  in  some  substantial  resi)ects 
froni  ours.    Chicago  &  R,  L  R.  R.  v.  Morris,  26  111.  400. 

We  fail  to  discover  in  our  statute  any  warrant  for  saying 
that  unless  the  widow  in  the  life-time  of  her  husband  was 
necessitous,  or  dependent,  she  is  not  entitled  to  recover. 
The  Territorial  supreme  court,  at  its  last  term,  repudiated 
that  theory  as  being  untenable.    Without  regard  to  the 
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needy  condition  of  the  widow,  caeteris  parihus,  the  measure 
of  her  damages  is  the  same  in  each  case.  In  the  very  care- 
fully considered  opinion  just  referred  to,  in  the  case  of  the 
Kansas  Pacific  Railway  Go.  v.  John  Lundin,  Adminis- 
irator,  etc.,  the  court  holds  that  the  recovery  under  this 
statute  is  not  governed  by  the  needs  of  the  wife,  and  what 
she  would  be  entitled  to  demand  from  the  deceased  if  he 
had  lived,  but  that  the  estimated  accumulations  of  the 
deceased  during  the  probable  remainder  of  his  life,  if  he 
had  not  come  to  an  accidental  death,  having  reference  to  his 
age,  occupation,  habits,  bodily  health  and  ability,  furnish 
the  true  measure  of  compensatory  damages;  and  further, 
that  for  determining  the  number  of  years  he  would  probably 
have  lived,  reference  may  be  had  to  the  Carlisle  and  other 
approved  tables. 

With  this  opinion  we  are  in  full  accord,  and  as  the  instruc- 
tions of  the  court  (except  the  proviso  therein  contained) 
touching  the  measure  of  damages,  are  almost  an  exact  re- 
script of  the  opinion  on  that  subject,  we  see  no  error  in 
thi^ra  in  that  respect  That  there  was  error  in  the  pro- 
viso ''that  his  wife  was  dependent  on  him  for  support," 
cannot  inure  to  the  benefit  of  the  appellant,  as  it  could  not 
possibly  be  prejudiced  thereby. 

The  question  of  fact  submitted  to  the  jury  under  proper 
instructions  was  for  them  to  resolve,  and  in  view  of  the 
wildly  conflicting  evidence  adduced  at  the  trial,  if  an  appel- 
late court  were  to  interfere  with  their  finding,  it  would  be 
an  unwarranted  encroachment  upon  the  province  of  the 
jury. 

Although  a  railroad  company  is  not,  in  a  strict  sense,  an 
insurer  of  its  passengers,  nevertheless  its  duty  is  to  guard 
and  protect  their  lives  by  the  exercise  of  the  utmost  care, 
diligence  and  vigilance  consistent  with  the  mode  of  trans- 
portation used,  and  the  practical  operation  of  the  road. 
Shearman  &  Redfield,  §  266;  TuZler  et  al.  v.  Talbot^  23  111. 
361. 

If  a  car  is  overturned,  and  a  passenger  in  consequence  is 
Vol.  IV— 3 
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killed,  a  presumption  arises  that  the  casualty  was  the  re- 
sult of  negligence.  Edgerton  v.  New  York  &  Harlem  R. 
R.  Co,,  39  N.  Y.  228;  Tonge  y,  Kinney,  28  Ga.  Ill;  PUU- 
hurg,  Cincinnati  &  St,  Louis  li.  W.  Co.  v.  Thompson,  56 
III.  138  ;  Ware  v.  Oay,  11  Pick.  106 ;  Wilkie  y.  Bolster,  3  E. 
D.  Smith,  327. 

This  presumption  may  be  rebutted  by  the  company,  by 
showing  that  the  accident  itself  was  such  that  human  pru- 
dence and  foresight  could  not  have  guarded  against  it 
Shearman  &  Redfield  on  Negligence,  §  280a. 

That  the  accident  occurred,  and  that  it  resulted  in  the 
death  of  James  Smith,  were  not  disputed ;  but  the  company 
sought  to  exonerate  itself  from  liability  by  showing  a  state 
of  facts  from  which  the  jury  would  be  at  liberty  to  infer 
that  it  (the  company)  is  wholly  free  from  fault  in  the  prem- 
ises ;  that  no  negligence  or  want  of  care  is  to  be  imputed  to 
it  in  the  construction  and  keeping  in  repair  of  its  switch. 
But  the  jury,  by  their  verdict,  have  found  that  the  switch 
was  not  properly  constructed ;  that  the  accident  resulted 
either  from  the  mil  (which  was  forced  out  of  its  place), 
being  too  short,  or  from  the  clamp  of  the  main  switch-bar 
being  too  close  to  t lie  end  of  said  rail,. or  both.  Prom  the 
evidence  they  might  have  found  either  one  or  all  of  these 
facts.  Had  the  defective  rail  been  of  proper  length,  or  even 
had  the  clamp  of  the  switch-bar,  which  was  designed  to 
hold  the  rail  at  its  proper  place,  not  been  too  near  the  end 
of  such  rail,  the  effect  of  the  wheels  of  the  engine  and  freight 
cars  striking  against  the  end  of  the  defective  rail  would 
not  have  been  to  knock  it  out  of  the  clamp  of  the  main 
switch-bar  connected  with  the  standard.  That  the  entire 
rail  was  too  short  by  two  or  three  inches,  the  jury  may 
well  have  found  from  the  evidence. 

Williams,  the  appellant's  witness,  who  was  a  brakeman 
on  the  road  at  the  time  of  the  accident,  testified  that  the 
defective  rail  was  always  too  short ;  that  not  thinking  it 
was  safe,  three  or  four  days  before  the  accident^  he  had 
forced  the  switch  end  of  the  rail  nearer  the  end  of  the 
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])erman6nt  connecting  rail  opposite,  by  driving  a  wedge 
between  the  remote  end  of  the  rail  and  the  one  next  to  it. 
The  attention  of  the  section  boss  was  called  to  this  defect. 
Nor  was  there  any  testimony  to  disprove  that  the  clamp  of 
the  main  or  end  switch  bar  was  too  near  the  end  of  the 
defective  rail  for  safety.  The  accident,  nnder  proper 
instractions,  which  were  given,  with  the  latitude  which  is 
allowed  a  jury  in  the  determination  of  the  weight  of  evi- 
dence, and  the  credibility  of  witnesses  a  jury  might  find, 
would  not  have  occurred  had  that  care  and  diligence  been 
exercised  which  the  law  demands  in  the  construction  and 
keeping  in  repair  of  switches  and  tracks.  So  contradictory 
is  the  evidence  that  a  verdict  for  either  party  would  not  be 
wholly  without  support 

With  the  exception  of  the  proviso  to  instruction  num- 
bered seven,  before  referred  to,  we  see  no  error  in  any  part 
of  the  charge  to  which  the  appellant  excepted,  and  that 
error  is  harmless.  The  evidence  of  Mr.  Greenslit  as  to  the 
tisital  distance  on  other  narrow-gauge  roads,  between  the 
end  of  a  movable  switch  rail  and  the  end  of  the  adjacent 
permanent  rail,  was  properly  excluded,  if  for  no  other 
reason,  on  the  ground  that  no  foundation  had  been  laid  for 
the  question.  It  did  not  appear  that  he  had  any  knowl- 
edge whether  there  was  usually  a  uniform  distance  between 
such  rails.  Nor  did  the  court  err  in  excluding  testimony 
as  to  the  distance  he  had  found,  by .  an  examination  made 
recently  before  the  trial,  "  between  the  ends  of  switches  on 
the  Denver  &  Eio  Grande  road."  The  question  as  to 
whether  that  particular  company  had  defectively  or  prop- 
erly constructed  its  switches  was  not  before  the  court,  and 
was  not  a  legitimate  subject  of  inquiry. 

Other  and  competent  testimony  as  to  the  proper  distance 
between  such  rails  was  introduced  by  the  appellant.  The 
jury  was  not,  therefore,  unadvised  on  this  subject. 

We  have  carefully  examined  all  the  specifications  of 
error  contained  in  the  appellant's  assignment,  and  failing 
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to  discover  any  error  that  would  warrant  us  in  reversing 
the  judgment  of  the  court  below,  it  must  be 

Affirmed. 

Mr.  Justice  ELiiERT  did  not  sit  in  this  casa 
Upon  petition  for  rehearing : 

Thatcher,  C-  J.  We  have  fully  considered  the  grounds 
upon  which  the  petition  rests. 

We  see  no  reason  for  changing  the  views  expressed  in 
the  opinion  in  chief,  touching  the  principles  which  must 
govern  the  decision  of  this  cause  so  far  as  those  principles 
were  discussed  in  the  opinion 

Even  if  we  entertained  a  doubt  as  to  the  necessity,  under 
the  state  of  the  pleadings,  of  the  plaintiff  proving  his  rep- 
resentative character,  we  are  satisfied  that  the  letters  of 
administration  read  in  evidence  sufficiently  establish  the 
character  in  which  the  plaintiff  sued, 

A  rehearing,  however,  is  sought  also  upon  another 
ground,  not  before  considered  by  the  court,  nor  so  much  as 
adverted  to  in  argument  by  counsel,  viz. :  that  the  repeal 
of  the  statute  upon  which  the  jiidgmeut  of  the  court  below 
was  recovered,  operates  to  divest  this  court  of  jurisdiction 
to  take  a  single  step  in  the  cause. 

The  statute  was  repealed  while  the  cause  was  pending  in 
this  court.  It  is  insisted  that  the  judgment  fell  with  the 
repeal  of  the  statute.  The  question  presented,  therefore^ 
is,  whether  aright  to  compensatory  damages,  conferred  by  a 
statute,  and  carried  into  judgment  in  the  lower  court,  can 
be  defeated  in  this  court,  by  the  repeal  of  such  statute, 
before  final  judgment  here.  Counsel  are  requested  to 
discuss: 

1st.  The  effect  of  the  repeal  of  this  statute,  independent 
of  any  provision  in  the  State  Constitution ; 

2d.  What  effect  upon  its  repeal,  if  any,  has  the  consti 
tutional  provision,  which  inhibits  the  passage  of  laws, 
retrospective  in  their  operation  t 
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Upon  these  points,  counsel  for  petitioner  may  file  briefs 
or  arguments  within  ten  days,  to  be  answered  in  ten  days 
thereafter. 

NoxB.— For  the  opinloa  upon  Petition  for  Rehearing  in  the  foregoing  oeae,  see 

POttm 

i^xsnicPTTON  OF  NioouoKNcs  A11IBE8  TRov,  Ktllino  OF  Passenoer  In  consequence  of 
overturning  of  car,  bat  such  presumption  may  be  rebutted:  Wntl  v.  Lti'esay,  6  Colo,  469,  citing 
the  principal  case,  where  It  m  said  that  though  this  rule  Is  opposed  to  the  Michigan  cases,  It  » 
not  opposed  to  the  weight  of  authority,  but  rather  in  conformity  with  It 

JuDOMKNT  WILL  NOT  BB  Rkvkhbkj)  fok  Inkobmauty  alWed  for  the  first  tiuifilu  the 
iVPellate  court:  Quimf^y  v.  Boy  ft,  8  Colo.  300. 


Drummond  v.  Cakson. 

Evidence  of  oonversationB  between  the  parties  prior  to  or  contemporaneoae 
with  the  execution  of  a  written  contract  Ms  not  admissible  to  vary  the 
terms  of  such  written  contract. 

Appeal  from  District  Court  of  Bent  County. 
Mr.  C.  S.  Thomas,  for  appellant. 
Mr.  CiiAs.  E.  Gast,  for  appellee. 

Elbert,  J.  The  conversations  given  in  evidence  in  this 
case  were  prior  to,  or  contemporaneous  with  the  written 
contract  between  the  parties,  and  were  not  admissible  to 
change  or  vary  its  terras. 

There  was  not  a  word  of  evidence  to  show  a  sxibsequerd 
alteration  of  the  contract,  as  to  the  place  of  delivery,  and 
the  court  erred,  in  submitting  to  the  jury  the  question  as 
to  whether  or  not  there  was  a  subsequent  alteration  of  the 
contract,  in  this  particular. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded  for  further  proceedings  according  to  law. 

Reoersed. 

The  Chief  Justice  having  been  of  counsel  in  the  court 
below,  did  not  sit  in  this  case. 
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Wyatt  v.  Peeeman. 

L  Where  a  defendant  fails  to  appear  in  an  action  before  a  justice  of  the  peace 
yet  files  his  appeal  bond,  he  thereby  enters  his  appearance  in  tbe  appel- 
late court,  and  by  so  doing  waives  all  defects  in  the  process  and  the  6e^ 
vice  thereof. 

d.  In  an  action  of  replevin  under  the  statute  (Tjaws  of  1876,  p.  116),  when  the 
officer  fails  to  give  the  defendant  an  opportunity  to  execute  the  statutory 
bond  and  retain  possession  of  the  property,  the  proper  practice  is  for  the 
defendant  to  appear  before  tlie  court  and  move  that  the  property  be 
restored  to  him  upon  his  executing  the  bond. 

8.  The  admission  of  further  testimony  on  l)ehalf  of  the  plaintiff  after  he  his 
rested  his  case  and  a  motion  has  been  interposed  for  a  nonsuit  under  the 
statute  (Laws  1872,  p.  00),  rests  in  the  sound  discretion  of  the  court  and 
may  not  be  assigned  for  error. 

4  When  a  sheriff  justifies  under  an.  execution  and  seeks  to  attack  the  title  of  the 
plaintiff  in  replevin  on  the  ground  of  fraud,  the  plaintiff,  being  a  stranger 
to  the  judgment  upon  which  the  execution  is  based,  he  must  show  that 
the  judgment  upon  which  the  execution  issued  remains  unsatisfied;  the 
sheriff  in  such  case  being  the  mere  agent  of  the  j  udgment  creditor. 

Appeal  from  County  Court  of  Weld  County. 

Wyatt,  the  appellant,  as  sheriff,  levied  upon  a  wagon  in 
the  possession  of  one  Pinneo,  under  an  execution  against 
him.  Freeman,  the  appellee,  claimed  the  ownership  of  the 
property,  and  brought  an  action  in  replevin  in  a  justice's 
court  against  the  appellant.  The  coroner  seized  the  prop- 
erty under  the  replevin  writ  and  at  once  turned  it  over  to 
Freeman.  Judgment  was  entered  by  the  justice  against 
Wyatt  by  default,  and  Wyatt  appealed  to  the  county 
court.  In  the  county  court  Wyatt  justified  under  his  writ, 
and  at  the  trial  undertook  to  attack  the  title  of  Freeman 
upon  the  ground  of  fraud,  but  failed  to  introduce  in  evi- 
dence the  judgment  upon  which  his  writ  was  based.  Free- 
man had  judgment,  to  reverse  which  Wyatt  prosecuted  this 
appeal. 

Messrs.  IT  vYn^es,  Gipson  &  Dujs^ning,  for  appellant 

Messrs.  Q-eorgb  &  Blaok,  for  appellee. 
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Thatcher,  C.  J.  This  is  an  action  in  replevin,  brought 
by  the  appellee  against  the  appellant,  before  a  justice  of  the 
peace,  to  recover  one  light  spring  wagon.  Judgment  was 
rendered  for  the  plaintiff,  *'  no  appearance  being  made  by 
the  defendant."  The  defendant  appealed  to  the  county 
court,  where  a  trial  was  had  t6  the  court  without  the  inter- 
vention of  a  jury,  and  judgment  was  rendered  in  favor  of 
the  plaintiff,  from  which  the  defendant  appeals  to  this  court. 

It  is  assigned  for  error  that  the  court  overruled  the  defend- 
ant's motion  to  dismiss  the  suit  at  plaintiff's  costs  and 
award  writ  of  retorno  Jiabendo^  because  of  the  non-compli- 
ance with  the  statute  by  the  justice  in  issuing  the  writ  of 
replevin,  and  the  coroner  in  executing  said  writ  and  deliv- 
ering property  to  the  plaintiff.  This  motion  was  made  for 
the  first  time  in  the  county  court,  after  the  defendant's  full 
appearance  in  the  action.  Although  he  failed  to  appear 
before  the  justice  of  the  peace,  by  filing  his  appeal  bond  he 
theieby  entered  his  appearance  in  the  appellate  court.  R. 
S.,  §  46,  p.  407?  SwingleyY.  Haynes,  22  111.  216  ;  McGutchin 
V.  0.  and  M.  R.  R,  Co,,  27  id.  11. 

There  is  no  authority  in  the  statute  that  would  warrant 
the  officer  in  turning  over  the  property  seized  by  virtue  of 
the  writ  of  replevin  to  the  plaintiff,  until  the  lapse  of  three 
days  after  the  day  of  service,  and  then  only  in  the  event 
that  the  defendant  fails  to  give  bond.  Session  Laws  of  1876, 
p.  116.  But  the  justice,  nevertheless,  had  jurisdiction  of  the 
cause,  and  did  not  err  in  refusing  to  dismiss  the  writ.  Had 
the  defendant  appeared  before  the  justice  of  the  peace  and 
movt^  the  court  that  the  property  seized  might  be  restored 
to  him,  upon  executing  the  statutory  bond,  the  motion 
should  have  been  allowed.  This  would  have  been  proper 
practice.  Parlin  v.  Austin  and  Robinson  v.  Austin  (3 
Col.  :^37,  375),  decided  at  the  April  term. 

When  the  plaintiff  rested,  the  defendant  moved  for  a  non- 
suit, on  the  ground  that  plaintiff  had  not  proved  demand 
before  suit  brought  The  court  denied  the  motion  and  per- 
mitted the  plaintiff  to  prove  demand.    This  is  assigned  for 
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error.  Section  3,  Session  Laws  1872,  p.  99,  provides: 
"Where  the  plaintiff  has  produced  bis  evidence  and  rests 
his  case,  the  court  may^  on  application  of  the  defendant,  if 
of  opinion  that  the  evidence  produced  will  not  support  a 
verdict,  nonsuit  the  plaintiff."  This  section  is  not  manda- 
tory to  such  an  extent  that  it  inhibits  the  court,  upon  such 
motion,  from  permitting  other  evidence  to  be  introduced  in 
support  of  the  plaintiff's  cause  of  action.  The  admission 
of  such  further  testimony  rests  in  the  sound  discretion  of 
the  court,  and  may  not  be  assigned  for  error.  Sellar  v. 
Clelland,  2  Col.  551. 

There  is  an  irreconcilable  conflict  in  the  evidence,  and 
although  in  our  opinion,  considering  all  the  testimony 
detailed  at  the  trial,  there  is  strong  reason  for  believing  that 
Freeman  was  not  a  bona  fide  purchaser,  that  Pinneo  was 
acting  in  the  alleged  purchase  in  his  own  behalf,  and  not 
in  behalf  of  Freeman,  yet  we  are  reluctantly  constrained 
to  let  the  finding  of  the  court  below  stand,  as  it  is  not 
unsupported  by  the  evidence,  although  against  its  weight, 
if  the  court  considered  the  evidence  calculated  to  impeach 
the  bona  fi^es  of  the  transfer.  Evidence  of  that  character, 
however,  the  court  had  the  right,  and  it  was  its  duty,  in 
our  view  of  the  law,  to  disregard.  The  officer  justified 
under  an  execution  issued  against  Pinneo.  The  writ  was 
introduced  in  evidence.  Had  the  plaintiff  not  been  a 
stranger  to  the  execution  or  the  judgment  upon  which  it 
was  based,  this  would  have  been  sufficient.  But  here  the 
sheriff  seeks  to  attack,  on  the  ground  of  fraud,  the  title  of 
the  plaintiff  who  was  a  stranger  to  the  action  in  which  the 
execution  issued.  To  authorize  the  sheriff  to  contest  the 
title  on  this  ground  it  must  be  proved  by  the  sheriff,  who 
is  but  the  agent  of  the  creditor,  that  there  existed  an  unsatis- 
fied judgment.  Having  failed  to  produce  a  copy  of  the 
judgment,  he  was  in  no  position  to  assail  the  plaintiff's  title 
for  fraud.  McCraw  v.  Welch^  2  Col.  287 ;  9  Bacon's  Abridg- 
ment, 495,  title  Trespass,  letter  G;  Lake  v.  BiUerSj  1  Lord 
Raymond,  733 ;  Damon  v.  £ryant,  2  Pick.  413 ;  Sigh  v. 
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Wilson^  2  Johns.  47;  Jackson  v.  Hasbrouck^  12  id.  213; 
Jackson  v.  Hobson,  4  Scam.  418.  The  court  was,  therefore, 
warranted  in  its  disregard  of  the  evidence  tending  to  impeach 
plaintiff's  title,  the  defendant  having  failed  to  produce  the 
judgment.  If  the  rule  laid  down  in  Deitsch  v.  Wiggins, 
15  Wall.  (U.  S.  Sup.  Ct.)  546,  is  variant  from  this  doctrine, 
we  do  not  feel  bound  to  follow  it,  as  this  cause  was  tried 
after  the  admission  of  Colorado  into  the  Union, 
the  judgment  of  the  lower  court  must  be  AffirmecL 

CONVEYAXCKS   TO  HKTDKR.   DlSIiAY,  OR    DKKItAirD  rRKDlTORS  ABK  VOTD  OfCalnst  thOSe 

hindered,  clelayed,  or  defrauded:  T'nrntend  v.  Pettrseu,  12  Vo\u.  4!Jri. 

Takiko  Ai'PKAL  w  Appkakan<e:   Cnte9  v.  Mttck,  «  Colo.  ^Ofi:   (^nrlcJt  v.  >fnio«.  10  Colo.  277. 

VoLi'NTARV  Appkakavok  Waivi»s  DKKKCTrs:    f7iii'in  Pur.  R}}.  Co.  V.  J*e  husk,  12  rv»lo.  206. 

Whkn  Okfickr  Plkads  Justification,  he  must  ulleKe  ftud  prove  the  existence  and 
validity  of  the  Judgment  us  well  us  tli^•  writ:    WuiUung  v.  JUcUor,  12  Colo.  11. 


Cole  v.  Cheovenda. 


A,  a  drover,  agreed  in  writiDg  to  deliver  to  B,  a  butcher,  a  certain  number  of 
beef  cattle  each  month,  for  one  year,  at  a'  fixed  price  per  cwt.  After 
carrying  on  tlie  contract  for  a  femr  mODtha,  A,  being  unable  to  furnish  the 
requisite  quality  of  beef  cattle,  agreed  verbally  with  B,  that  the  latter 
should  supply  himself  and  that  A  would  pay  the  difference  between  the 
beef  so  purchased  and  the  agreed  price  of  the  written  contract.  B  pur- 
chased several  lots  of  stall-fed  Kansas  cattle  at  a  greater  price  than  Colo- 
rado beef  of  the  quality  named  in  the  contract.  Upon  a  suit  brought 
before  the  expiration  of  the  year  by  B  to  recover  the  difference  between 
the  purchase-price  and  the  contract  price,  keldy 

1.  Although  the  written  contract  was  misdescribed  in  the  special  count  of  the 

declaration,  it  was  admissible  as  evidence  under  the  common  counts. 

2.  Under  the  terms  of  the  contract  B  could  have  sued  for  the  price  of  each 

lot  when  delivered  by  himself,  and  A  could  sue  for  the  price  difference 
due  him  upon  any  one  or  more  purchases  as  he  might  elect. 

3.  Under  the  verbal  contract,  B  was  not  at  liberty  to  purchase  cattle  brought 

from  without  the  State  at  a  greater  price  than  Colorado  beef  of  the  requi- 
site quality,  and  charge  A  with  the  excess  of  price.  The  liability  of  A  is 
to  be  measured  by  the  difference  between  the  contract  price  and  the  price 
of  marketable  Colorado  beef  at  the  time  of  the  purchase. 

4.  But  evidence  as  to  the  purchase  of  the  Kansas  cattle  was  admissible  to 

determine  the  quantity  of  beef  for  which  A  was  chargeable. 

5.  Evidence  that  A  was  prepared  and  willing  to  furnish  beef  at  the  time  B 

was  purchasing  elsewhere,  without  showing  that  such  beef  was  of  the 
agreed  quality,  was  properly  rejected. 

6.  A  party  cannot  assign  error  u|;on  an  immaterial  issue  tendered  by  himself. 
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7.  Wlien  demand  is  made  upoa  an  opposing  attorney  in  the  trial  of  a  cause, 
for  the  production  of  a  paper  in  his  possession  relatin|>^  to  the  case,  verbal 
notice  is  sutficient.  Tlie  time  and  place  of  such  notice  must  be  such  as 
to  enable  tlie  party,  under  tlie  known  circumstances  of  the  case,  to  com- 
ply  with  tlie  call  for  tlie  production  of  the  papers.  An  attorney  is  bound 
to  answer  whether  a  document  is  in  his  possession  or  elsewhere  in  court. 

Error  to  County  Court  of  Arapahoe  CourUy. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Miller  &  Clougii,  for  plaintiff  in  error. 
Messrs.  Symes  &  Decker,  for  defendant  in  error. 

Stone,  J.  Cole,  the  plaintiff  in  error,  agreed  in  writing 
to  deliver  to  Cheovenda,  the  defendant  in  error,  a  certain 
number  of  beef  cattle  every  month,  at  a  stipulated  price 
per  cwt.  The  contract  was  to  continue  for  one  year.  De- 
livery commenced  in  the  fall  and  was  continued  until 
spring,  when  Cole,  being  unable  to  furnish  the  requisite 
quality  of  beef  to  supply  Cheovenda's  market,  agreed  that 
the  latter  should  buy  to  supply  himself,  and  that  he— Cole 
—would  pay  the  difference  between  the  price  of  the  beef  so 
purchased,  and  the  contract  price  of  the  written  agreement. 
Cheovenda  purchased  for  himself  during  about  three 
months,  from  March  22d  to  June  20th.  Cole  furnished  two 
or  three  lots  in  the  meantime,  and  in  the  latter  part  of  June, 
he  notified  Cheovenda  of  his  ability  to  furnish  all  the  beef 
required  ;  but  the  parties  disagreed  in  attempting  to  settle 
the  difference  which  Cheovenda  claimed  was  then  due,  and 
further  business  between  them  ceased.  Cheovenda  brought 
suit  to  recover  the  amount  claimed  to  be  due  as  the  differ- 
ence between  the  price  he  had  paid  for  the  beef  purchased 
by  him  under  the  last  agreement,  and  the  stipulated  price 
at  which  Cole  was  to  furnish. 

We  do  not  consider  it  necessary,  nor  is  it  perhaps  expected 
by  the  counsel  for  the  plaintiff  in  error,  that  we  should 
review  in  detail  each  of  the  twenty-four  assignments  of 
error  made  as  grounds  for  reversal  of  the  judgment  in 
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favor  of  the  plaintiff  in  the  court  below.  It  is  contended 
that  the  court  erred  in  admitting  the  written  contract  as  evi- 
dence, because  it  was  misdescribed  in  the  special  count  of 
the  declaration.  Wjiether  this  variance  was  so  far  ujaterial 
as  to  exclude  the  contract  as  evidence,  or  defeat  a  recovery 
under  the  special  connt,  we  need  not  determine,  since  the 
contract  was  admissible  as  evidence  under  the  common 
counts. 

It  is  claimed  that  the  verbal  contract  being  indefinite  as 
to  duration,  authorized  only  one  purchase  by  Cheovenda ; 
but  that  if  held  otherwise,  then  it  must  be  held  to  continue 
during  the  whole  period  of  the  written  contract ;  and 
hence,  that  suit  could  not  be  brought  until  the  end  of  the 
year. 

Under  the  written  contract,  Cheovenda  was  to  pay  for 
the  cattle  delivered  by  Cole  as  soon  as  weighed.  Cole 
could  therefore  have  sued  for  the  price  of  each  lot  for  any 
breach  of  the  condition  of  payment  as  soon  as  weighed. 

Under  the  evidence  as  to  the  general  condition  of  the  Den- 
ver beef  market  at  the  time  of  the  making  of  this  new  con- 
tract, and  the  unfitness  of  Cole's  own  herd  for  beef,  the 
jury  may  have  reasonably  concluded  that  the  parties 
intended  that  these  purchases  by  Cheovenda  should  con- 
tinue until  Cole  should  be  able  to  fully  supply  the  amount 
and  quality  of  beef  required  under  the  first  contract.  It 
would  follow  that  Cheovenda  was  entitled  to  be  paid  the 
excess  in  price  of  each  several  purchase  as  soon  as  made, 
and  might  therefore  sue  for  the  amount  due  upon  any  one 
or  upon  the  total  of  such  previpus  purchases. 

Under  the  first  contract,  Cole  was  to  deliver  ''the  same 
kind  of  beef  cattle  as  furnished  to  Mills  Bro.,  and  Rife  & 
Co.,"  which  was  shown  by  the  testimony  to  be  Colorado 
cattle. 

Under  the  authority  given  to  purcliase  cattle  in  lieu  of 
those  Cole  had  agreed  to  deliver,  Cheovenda  was  not  at 
liberty  to  purchase,  as  he  did,  imported  stall-fed  Kansas 
cattle,  at  a  price  much  greater  than  marketable  Colorado 
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beef  at  that  time,  and  charge  Cole  with  sach  excess  iti 
price.  He  could  purchase  what  kind  of  beef  he  pleased, 
but  might  not  charge  Cole  with  a  liability  therefor  beyond 
the  excess  in  price  of  what  Colorado  beef  of  the  requii^d 
quality  could  have  been  purchased  for  at  the  same  time. 
In  other  words,  the  liability  of  Cole  is  to  be  measured  by 
the  terms  of  the  original  contract.  The  measure  of  damages 
is  the  same  as  it  would  have  been  had  he,  without  this 
temporary  agreement,  failed  to  deliver  during  the  same 
time  on  the  original  contract,  to  wit :  the  diflference  between 
the  contract  price  and  the  market  price. 

The  court  below,  therefore,  properly  instructed  the  jury 
upon  this  point,  the  giving  of  which  instruction  is  one  of 
the  errors  assigned. 

The  admission  of  evidence  as  to  the  purchase  of  Kansas 
cattle  is  assigned  for  error  ;  but  this  evidence  was  compe- 
tent and  necessary  to  determine  the  entire  quantity  of  beef 
purchased  by  Cheovenda  for  which  Cole  was  chargeable. 
The  offer  of  the  defendant  below  to  show  that  he  was  ready 
to  supply  cattle  during  the  time  Cheovenda  was  purchas- 
ing, was  properly  rejected.  If  he  had  offered  to  show  a 
tender  of  the  Jcind  and  quality  of  beef  cattle  that  under  the 
original  contract  he  was  bound  to  furnish,  and  thei-eby 
given  notice  of  a  termination  of  Cheovenda' s  authority  to 
make  farther  purchases,  it  would  have  raised  an  entirely 
different  question.  So,  too,  the  offer  to  show  that  Cheovenda 
refused  to  pay  for  all  the  cattle  he  had  received  under  the 
original  contract,  at  the  time  they  were  weighed,  was  prop- 
erly rejected.  Cole,  upon  demand  and  refusal  to  pay, 
could  have  sued  for  such  price  after  each  weighing,  or  any 
time  afterward  ;  and  therefore  the  proof  of  what  was  due 
him  under  his  plea  of  set-off,  was  all  that  was  admissible. 

True,  the  question  as  to  whether  there  was  such  refusal 
was  put  in  issue  by  the  second  amended  plea,  and  error  is 
assigned,  for  giving  and  refusing  instructions  by  the  court 
upon  this  point;  but  the  plea  itself  was  obnoxious  to 
demurrer,  since  it  tendered  an  immaterial  issue  under  the 
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declaration.  And  a  party  cannot  assign  error  upon  an 
immaterial  issue  tendered  by  himself.  Graham  v.  Dixo7i^ 
3  Scam.  115. 

Preliminary  to  the  trial,  one  of  the  attorneys  for  the 
defendant  below  was  put  upon  the  witness  stand  and  inter- 
rogated by  plaintiffs  counsel  touching  his  possession  of 
the  original  contract  between  the  parties.  Upon  disclosing 
his  possession  of  the  paper,  he  was  notifled  to  produce  it. 
The  objection  for  want  of  sufficient  notice  was  overruled, 
and  failing  to  produce  the  instrument,  the  plaintiff,  Cheo- 
veiida,  was  put  upon  the  stand  ;  but  after  testifying  to  the 
execution  of  such  contract,  and  before  giving  secondary 
evidence  of  its  contents,  the  contract  was  produced  and 
thereafter  admitted  in  evidence.  Error  is  assigned  upon 
the  ex(!eption,  to  the  ruling  of  the  court  in  allowing  the 
examination  of  said  attorney,  and  in  requiring  the  pro- 
duction of  the  contract  upon  the  notice  given  therefor  at 
bar. 

The  object  in  requiring  notice  is  declared  in  the  text- 
books to  be,  not  only  to  procure  the  paper,  but  to  give  the 
adverse  party  opportunity  to  provide  the  proper  testimony 
to  support  or  impeach  it.  1  Q-reenleaf  s  Ev.,  §  561,  note. 
But  where  the  paper  is  either  the  contract  declared  on,  oris 
set  up  as  a  matter  of  inducement,  it  is  apparent  that  the 
reason  for  giving  notice  any  considerable  time  previous  to 
the  production  of  the  ])aper  is  wholly  wanting.  The  plain- 
tiff was  as  much  entitled  to  the  benefit  of  this  paper  as  the 
defendant,  and  the  latter  had  been  advised  by  the  declara- 
tion of  the  evident  use  the  former  would  make  of  it  in  the 
trial  of  the  case,  and  therefore  had  ample  opportunity  to 
be  prepared  to  attack  or  defend  it.  Verbal  notice  is  sufli- 
cient,  and  as  to  the  time  and  place  of  service,  no  precise 
rule  can  be  laid  down,  further  than  it  must  be  such  as  to 
enable  the  part}^  under  the  known  drcumstances  of  the 
case^  to  comply  with  the  call  for  the  papers  to  be  produced. 
1  Greenleaf's  Ev.,  §  662.  And  an  attorney  is  bound  to 
answer  whether  a  document  is  in  his  possession  or  else- 
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where  in  court  Id.,  18tli  ed.,  note  1  to  §  661,  ciling 
Brandt  v.  Kluie^  17  Johns.  335.  Nor  do  we  find  that  the 
verdict  was  excessive.  Cruided  by  the  instructions  of  the 
court  as  to  the  measure  of  damages,  the  verdict  is  shown 
to  cover  only  the  value  of  the  beef  proven  to  have  been 
purcliased  by  Cheovenda  at  the  average  market  price  for 
Colorado  be*?f  at  the  time  of  the  purchase. 

For  these  reasons  the  motions  for  new  trial  and  in  arrest  of 
judgment  were  properly  overruled. 

We  fail  to  perceive  sufficient  ground  for  reversing  the 
judgment  of   the  court  below,  and  it  will  accordingly  be 


WiLLOUGHBY  ©.  GeORGE. 

Under  the  Code  (§  335)  the  only  method  by  which  a  judgment  of  the  dis- 
trict court  may  be  reviewed  in  this  court  is  by  appeal. 

Error  to  District  Court  of  Jefferson  Cowrdy. 
MoTiOK  to  quash  writ  of  error. 
Mr.  J.  W.  Horner,  for  plaintiff  in  error. 
Mr.  Thomas  George,  pro  se, 

Elbert,  J.  The  judgment  in  this  case  was  rendered 
after  the  Code  went  into  eifect. 

A  writ  of  error  is  a  new  suit  FiUey  v.  Cody^  3  Col. 
221,  arid  cases  cited. 

The  case  does  not  therefore  come  within  the  saving  clause 
of  section  447  of  the  Code. 

Section  335  of  the  Code  provides  *'a  judgment  or  order 
in  a  civil  action,  except  when  expressly  made  final,  may  be 
reviewed  by  appeal  as  prescribed  by  this  act  and  not  other- 
wise." 

The  phrase,  ^^  except  when  expressly  made  finaX^^  to 


Digitized  by 


Google 


1877.]  WiLLouGHBY  V.  George.  23 

peculiar  and  has  given  rise  to  donbts,  as  to  whether  the  sec- 
tion ought  not  to  be  held  to  apply  to  interlocutory  judg- 
ments and  orders  only.  By  reference,  however,  to  section 
333  of  the  California  Code,  of  which  our  Code  is  largely  a 
transcript,  we  find  substantially,  and  almost  in  language  the 
same  provision,  except  that  the  phrase  there  reads,  "except 
when  expressly  made  final  by  this  Oodey  Harston's  Prac, 
§  936. 

As  the  phrase  is  still  susceptible  of  the  same  construc- 
tion as  if  the  omitted  words  had  been  adopted,  we  do  not 
feel  authorized  to  say  that  their  omission  was  with  the 
design  of  changing  or  limiting  the  force  or  effect  of  the  sec- 
tion as  it  existed  in  the  Code  from  which  it  was  adopted. 
The  exception  then  is  of  judgments  and  orders  which  under 
the  law  are  not  reviewable  by  any  mode. 

In  this  view  the  provision  is  plain  and  positive,  and  under 
it,  in  the  case  of  judgments  rendered  after  the  Code  went 
into  effect,  the  remedy  is  by  appeal  and  not  otherwise. 
Haight  v.  Gray,  8  Cal.  300. 

If  it  is  possible  for  a  case  to  occur  not  falling  within  the 
cases  prescribed  in  the  act  as  appealable,  in  such  a  case  a 
different  view  might  be  taken. 

The  writ  of  error  does  not  lie.  The  Constitution  saves 
the  writ  to  the  county  court  only. 

The  motion  to  quash  is  sustained. 

Motion  sustained. 

JrDGMKNT  — How  Rkvii!Wabl"k, —  Prior  to  Febriinry  21,  HTO,  nnder  the  code,  tho  only 
method  by  which  a  Judf^ment  of  the  ilistru-t  i*<>urt  could  !».•  nviewed  \v;«s  by  xippful:  writ  of 
error  did  not  He:  JHemard  v.  Jiof!(i.i,  4  Colo.  7H;  f'.„nior  v.  < '<,n>-.r  .s  Kxtnfe,  -i  Colo.  75;  Widonahby 
V.  Oeorpcb  Colo.  81;  Jlrwitt  v.  C>fftm>fo  .^pruuKs  o>.  oCu.lf..  >:».  'ihls  upnllos  only  to  (iistrlct 
courts  and  not  to  probate  courta,  the  writ  to  the  l.^tler  be  in;;  Khieldoci  by  the  coustitutlon: 
StebMnt  v.  AntfiOfiyt  5  Colo.  270. 
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LuNDix,  Admr.,  etc.,  v.  TnE  Kansas  Pacific  Railway 

Company. 

Where  judgment  was  rendered  in  the  district  court  prior  to  Octoher  1st,  1877« 
a  writ  of  error  will  lie  to  review  such  judgment 

Mttot  to  District  Court  of  Arapahoe  Courdy. 
Motion  to  strike  suit  from  the  docket 

Elbert,  J.  The  j  udgment  in  this  case  was  rendered  prior 
to  October  1st,  1877. 

The  plaintiflTs  riglit  to  the  writ  of  error  accrued  therefore 
prior  to  the  date  the  Code  went  into  effect,  and  comes  within 
the  saving  clause  of  section  447.  Under  any  other  view, 
the  aggrieved  party  to  a  judgment  rendered  prior  to  Octo- 
ber 1st,  1877,  would  be  without  remedy. 

The  writ  of  error  lies,  and  the  motion  to  strike  the  cause 
from  the  docket  is  overruled. 

*     Writ  of  £rror  would  i.ik  to  Probatk  Court  from  supreme  conrt,  nnder  the  code: 
Stebblns  V.  Anthony » 5  Colo.  276.    fine,  also,  the  note  to  WUlovoMy  v.  Qeorget  4  Colo.  22. 


Tripp  v.  Fiske. 


If  any  element  of  proof  necessary  to  make  oat  the  plaintifiTs  case  is  wanting^, 
it  is  the  duty  of  the  court,  upon  motion  of  the  defendant,  to  enter  a  judg- 
mentof  nonsuit 

Error  to  County  Court  of  ArapaTioe  County. 

Tripp,  the  plaintiff  in  error,  brought  his  action  against 
Piske,  the  defendant  in  error,  before  a  justice  of  the  peace, 
and  recovered  judgment  for  $168.  Piske  appealed  to  the 
county  court.  Upon  the  conclusion  of  the  plaintiff's  testi- 
mony in  the  county  court,  the  defendant  moved  for  a  judg- 
ment of  nonsuit ;  the  motion  was  sustained,  and  thereupon 
the  plaintiff  sued  out  this  writ  of  error. 

Messrs.  Symes  &  Decker,  for  plaintiff  in  error. 
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Mr.  Thomas  Geoege,  for  defendant  in  error. 

Thatcheb,  0.  J.  The  day  has  gone  by  when  courts  will 
refuse  to  enter  a  judgment  of  nonsuit  upon  motion  of  de- 
fendant, when  the  plaintiff  has  failed  to  introduce  sufficient 
evidence  in  a  case  tried  by. a  jury  to  support  a  verdict  for 
the  plaintiff,  and  in  a  case  tried  to  the  court,  to  warrant  a 
finding  and  judgment  in  favor  of  the  plaintiff.  Wheelion 
V.  Hardisty,  92  E.  C.  Law,  262;  Ryder  v.  Womhwell,  Law 
Rep.,  4  Exchequer,  38;  .Commissioners,  etc.,  v.  Clark,  4 
Otto,  284. 

If  he  upon  whom  the  burden  of  proof  rest  falls  short  in 
any  essential  particular ;  if  any  element  of  proof  necessary 
to  make  out  his  case  is  wanting,  upon  motion  of  the  de- 
fendant, it  is  the  duty  of  the  court  to  enter  a  judgment  of 
nonsuit. 

In  the  case  before  us  the  court  might  on  motion,  when 
the  plaintiff  rested  his  case,  have  gone  further,  and  rendered 
final  judgment  for  the  defendant  upon  the  merits. 

That  the  court  might  have  rendered  a  judgment  that 
would  be  a  bar  to  another  action,  but  instead  thereof,  en- 
tered only  a  judgment  of  nonsuit,  certainly  affords  to  the 
plaintiff  no  ground  of  complaint. 

So  meagre  and  unsatisfactory  is  the  evidence  that  is  per- 
tinent to  the  plaintiff's  right  to  recover,  that  the  court  be- 
low was,  as  this  court  certainly  is,  unable  to  say  that  the 
plaintiff's  case  was  made  out. 

Judgment  affi/rmed. 


City  of  Denver  tj.  Capelli. 

WhiSD  the  law  confers  a  power,  judicial  in  its  nature  («.  g.^  to  construct  all 
necessary  drains  and  sewers)  upon  a  municipal  corporation,  no  liability 
attaches  so  long  as  the  authorities  fail  or  refuse  to  exercise  that  power  ; 
nor  can  the  city  be  made  to  respond  for  a  mere  error  in  judgment  in  the 
plan  or  system  adopted.  But  if  the  power  be  exercised  the  city  will  be 
held  to  a  strict  performance  of  whatever  ministerial  duties  may  be  inci- 
dent thereto. 

Vol.  IVtt* 
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£.  When  a  jury  is  given  two  inatructions,  one  of  which  lays  down  the  law  cor- 
rectly, and  the  other  is  inconsistent  therewith,  and  this  court  cannot  deter- 
termine  by  which  instruction  the  jury  was  governed,  the  judgment  will  be 
reversed. 

Error  to  Probate  Court  of  Arapahoe  County. 

Action  on  the  case ;  plea  of  the  general  issue.  The 
defendant  in  error  had  jadgment  in  the  court  below  for 
seven  hundred  and  fifteen  dollars. 

Mr.  Charles  S.  Thomas,  for  plaintiff  in  error. 

Messrs.  Patterson  &  Campbell,  for  defendant  in 
error. 

Thatcher,  C.  J.  The  defendant  in  error  was  the  owner 
of  a  two  story  brick  building,  situate  on  the  corner  of  First 
and  Fifteenth  streets,  in  Kasserman's  addition  to  the  city  of 
Denver. 

This  action  was  commenced  to  recover  damages,  which, 
it  was  alleged,  were  sustained  by  her,  by  reason  of  the 
overflow  of  her  premises  in  June,  1874,  May,  1875,  and 
August,  1875,  and  the  consequent  destruction  of  certain 
personal  property,  contained  in  the  cellar  of  the  building, 
and  injury  done  to  the  building  itself.  It  is  alleged  in  the 
declaration,  that  these  injuries  resulted  from  the  careless- 
ness and  negligence  of  the  city,  in  the  construction  of  a 
drain  or  sewer  at  the  intersection  of  First  and  Fifteenth 
streets,  and  in  the  failure  of  the  city  to  keep  the  same  open 
and  free  from  all  impediments. 

The  law  confers  ^poioer,  judicial  in  its  nature,  upon  the 
city  to  construct  all  necessary  drains  and  sewers;  but  until 
that  power  is  exercised  it  imposes  no  legal  dvty  upon  the 
city  authorities.     Session  Laws  of  1866,  p.  100. 

The  distinction  between  the  power  of  the  city,  and  its 
legal,  as  separate  from  its  political  duty,  must  be  kept 
steadily  in  mind.  As  long  as  the  city  authorities  fail  or 
refuse  to  exercise  their  discretionary  powers,  no  liability 
attaches ;  but  if  that  power  be  exercised,  as  is  sought  to  be 
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proved  in  this  case,  by  the  adoption  of  a  partial  system  of 
drainage,  to  the  strict  performance  of  whatever  ministerial 
duties  may  be  incident  thereto,  the  city  is  bound  ;  and  for 
any  failure  in  that  respect  it  cannot  escape  liability.  But  for 
a  mere  error  of  judgment  in  the  plan  or  system  adopted,  it 
cannot  be  made  to  respond.  If  the  municipal it}^  fails  to  act, 
or  if  acting,  it  adopts  a  plan,  however  inefficient,  and  con- 
structs its  drains  in  conformity  thereto,  and  injury  results 
to  an  individual  in  consequence  of  the  plan  being  defective, 
or  of  the  drains  not  being  of  sufficient  size  to  accommodate 
all  the  water,  which  (if  the  drains  were  larger)  would  natu- 
rally flow  througli  them,  there  is  no  resulting  liability  to  the 
city.  If,  however,  a  drain  be  constructed,  whether  of  large 
or  small  dimensions,  the  duty  of  the  city  at  once  arises  to 
keep  it  in  repair.  To  the  extent  of  its  capacity  it  must  be 
kept  efficient.  It  is  equally  true  that  the  cit}''  is  liable  for 
damages  resulting  from  the  unskillful  or  negligent  manner 
of  constructing  its  drains  or  sewers.  These  principles  are, 
it  is  believed,  in  accord  with  the  weight  of  authority  and 
the  better  reason.  Mills  v.  The  City  of  BrooTdyn^  32  N. 
Y.  489;  Garr  et  al,  v.  TJie  Northern  Liberties,  85  Pa.  324, 
City  of  AtcMnson  v.  Ohallis^  9  Kans.  603;  Judge  v.  City  of 
Merideri,  38  Conn.  90;  The  City  of  McGregor  v.  Boyle,  34 
Iowa,  268;  Wharton  on  Negligence,  §  260;  Dillon  on  Mun. 
Corp.,  §  802,  et  seq,;  Shearman  &  Redfield  on  Neg- 
ligence, §  127. 

Iir  the  Pennsylvania  case  cited,  supra,  Chief  Justice 
LowRiE,  speaking  for  the  court,  says  :  "  Any  street  may  be 
complained  of  as  being  too  steep  or  too  level ;  gutters  as 
being  too  deep  or  too  shallow,  or  as  being  pitched  in  a 
wrong  direction  ;  and  there  may  be  evidence  that  these 
things  were  carelessly  resolved  upon,  and  then  a  tribunal 
that  is  foreign  to  the  municipal  system,  will  be  allowed  to 
intervene  and  control  the  town  officers.  And  the  end  is  not 
yet ;  for  if  a  regulation  be  altered  to  suit  the  views  of  one 
jury,  the  alteration  may  give  rise  to  another  case,  in  which 
the  new  regulation  will  be  likewise  condemned.  TMs 
theory  is  so  vicious  that  it  cannot  possibly  be  admitted." 
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The  defendant  objected  and  excepted  to  the  introductioL 
of  evidence  in  regard  to  the  dimensions  of  the  drains,  tlie 
fall  given  thera,  and  the  manner  in  whiclr  they  were  con- 
nected at  the  point  of  intersection.  It  follows  from  tbe 
principles  above  laid  down,  that  a  subsidiary  question  for 
the  jury  to  determine  in  arriving  at  a  verdict,  was  whether 
the  drains  were  of  sufficient  size  to  carry  off  the  large 
quantity  of  water  that  accumulated  near  the  corner  of  First 
and  Fifteenth  streets  on  the  occasions  of  the  three  heavy 
rainfalls;  if  not  of  sufficient  capacity,  although  they  may 
not  have  been  in  i)roper  repair,  the  plaintiff  would  not  be 
entitled' to  recover,  in  a  case  where  the  fall  of  water  was  so 
great  that  the  conduits,  if  unobstructed,  would  have  been 
so  wholly  inadequate  to  carry  off  its  great  volume,  that  the. 
surplus  thereof  would  have  overflowed  the  plaintiff's  prem- 
ises, and  occasioned  the  identical  grievance  complained  of. 
In  other  words,  if  the  proximate,  efficient  cause  of  the 
injury,  is  not  attributable  to  the  carelessness  or  negligence 
of  the  defendant,  there  can  be  no  recovery.  One  method  of 
determining  whether  the  drains,  if  unobstructed,  were  of 
sufficient  capacity  to  carry  off  the  flood  of  waters,  was  by  a 
calculation  based  upon  the  dimensions  of  the  conduits,  the 
fall  given  them,  and  the  manner  of  their  construction  at  the 
point  of  junction.  For  this  purpose  the  evidence  was 
admissible. 

It  was  not  propel*  for  them  to  consider  evidence  of  this 
character,  with  the  view  to  fix  the  liability  of  the  defendant 
on  tlie  ground  that  the  city  had  adopted  an  injudicious 
plcm  of  sewerage,  or  had  constructed  sewers  that  were  insuf- 
ficient, wlien  in  good  repair,  to  discharge,  at  all  times  and 
under  all  circumstances,  whatever  quantities  of  water  might 
find  their  way  to  them.  The  jury  were  not  uninstructed 
upon  this  point.  The  court  charged  them,  in  this  behalf, 
as  follows : 

''  But  in  ascertaining  whether  the  culverts  were  unskill- 
fully  constructed,  you  will  neither  consider  the  fact  of  the 
elbow  in  the  culverts,  the  inadequate  size  of  them,  their 
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inadequate  fall  or  decline,  the  place  where  upon  the  streets 
tliey  were  constructed,  nor  the  plan  of  th<nr  construction, 
because  these  are  matters  wholly  of  judgment  on  the  part 
of  agents  of  the  city,  and  for  which  defendant  is  not  liable 
to  the  plaintiff." 

This  instruction  was  quite  as  favorable,  on  the  points  it 
touches,  as  the  law  will  waritint. 

Error  is  assigned  upon  the  following  instruction  : 

"If  the  jury  believe,  from  the  evidence,  that  rainfalls 
such  as. those  in  June,  1874,  and  May  and  August,  1875, 
had  occurred  in  the  city  of  Denver  previous  to  these  dates, 
several  times,  and  within  the  general  knowledge  of  persons 
then  living  in  the  city,  and,  while  such  rainfalls  had  not 
beun  frequent,  they  had  still  been  of  occasional  occurrence, 
the  defendant  cannot  escape  responsibility  in  this  case, 
solely  on  the  ground  that  the  rainfalls  in  controversy  were 
extraordinary  or  unusual.  Such  rainfalls  cannot  be  said 
to  be  the  acts  of  God,  for  damages  resulting  from  which, 
persons  are  in  no  case  to  be  held  responsible.  If  such  rain- 
falls might  have  reasonably  been  anticipated  from  past 
experience^  no  matter  how  great  or  violent  they  were,  the 
defense  must  fail  the  defendants 

This  instruction  is,  we  think,  so  worded  as  to  create  the 
impression  upon  the  minds^  of  the  jury,  that  it  was  the 
duty  of  the  defendant,  possessed  of  the  knowledge  that 
extraordinary  rainfalls,  at  more  or  less  remote  intervals, 
had  visited  the  city,  to  adopt  such  a  system  of  drainage  as 
would  effectually  protect  property  owners  from  injury  re- 
sulting from  the  overflow  of  their  premises,  occasioned  by 
such  unusual  rainfalls.  The  city  is  charged  with  no  such 
duty.  It  is  not  called  upon  to  anticipate  or  estimate  the 
probable  amount  of  water  that  may,  at  any  time,  fall 
within  its  limits,  and  to  construct  drains  with  reference 
thereto.  It  is  not  legally  bound  to  construct  any  drains 
whatever,  for  the  purpose  of  protecting  its  inhabitants  from 
surface  water.  If  the  city  constructs  a  drain,  it  is  not  for 
the  citizens  to  say,  that  it  is  not  of  sufficient  capacity  to 
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convey  all  the  water  that  may  accumulate  at  a  time  of  a 
flood,  such  as  experience  teaches,  may  now  and  then  be 
anticipated.  It  is  with  the  city  authorities  exclusively,  to 
determine  whether  an;/  drain  shall  be  built,  its  dimensions 
and  the  plan  according  to  which  it  shall  be  constructed.  If 
the  drain  intended  for  the  escape  of  surface  water  be  con- 
structed, the  citizen  has  a  right  to  expect  that  it  will  be  kept 
open  and  in  repair;  so  that  it  will  at  all  times,  up  to  its 
original  capacity,  be  efficient. 

The  question  whether,  when  a  ditch  is  once  constructed, 
it  may  thereafter  bo  wholly  abandoned,  and  the  city,  in 
consequence  of  such  abandonment,  be  exempt  from  liability 
to  an  individual,  in  a  case  where  he  was  left  in  no  worse 
condition  than  he  would  have  been  had  the  drain  not  been 
made  {Off;/  of  Atcltlson  v.  ChalUs^  9  Kans.  603),  does  not 
arise,  there  being  no  evidence  tending  to  prove  such  an 
abandonment. 

The  jury  may  have  been  misled  by  this  instruction  which 
left  so  much  to  inferenct?.  That  in  another  part  of  the 
charge,  anoth(*r  instruction,  laying  down  the  law  correctly, 
and  inconsistent  with  the  instruction  under  consideration, 
was  given,  is  not  material.  This  court  cannot  determine  by 
which  instruction  the  jury  was  governed.  It  is  enough  for 
us  to  know  that  error  may  have  intervened.  On  this  ground 
the  judgment  must  be  reversed,  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Reversed. 

MnxiflPAT.  rn!n>»>{\  -M-rs— DnAi.vs  aN'D  Skwkrs:  Denvfr  v.  Rhn<le»,^  Colo.  561;  *3\i' 
aaptr'  V.  Ii<Kk,i  I  /^  1 1  I  Dili.  ".  _;  S/.rinr/''  l-f  V.  •>>  n(,\  ;ftM)hio  St.  (570. 

Whkkk  (ONI  ij  irMi  I  NKiKrrTii.xK  AKK  uivKN'  Honi(»  o(  wlUch  Bfe  correot  and  otbeW 
wronpT,  arul  tli"  court  t-.m-ot  iI-k  riniiw"  liv  which  ihc  jury  was  governed,  the  Juilgrmeut  '"U 
be  rovcrst'd:  liovUUr  v.  SiUs.  5i  r«;l(i.  I'll. 


Kansas  Pacific  Railway  Company  v.  Waed. 

A  railway  company  has  the  undoubted  right  to  the  exclasive  ase  of  its 
roadway,  except  at  public  croasingB,  for  the  unimpeded  pasfiage  of  ita 
trains  ;  but  notwithstanding  this  right  the  oompany  is  Btill  bound  to  u^e 
ordinary  care  to  avoid  injury  to  persons  who  may  be  upon  or  near  the 
track. 
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3.  Whether  there  was  not  a  waut  of  ordinary  care  on  the  part  of  the  defendant 

in  this  case,  in  running  a  freight  train  backward  within  the  city  limits,  at 
the  rate  of  seven  or  eight  miles  an  hour,  with  many  pedestrians  passing 
along  the  side  of  its  track,  with  a  beanL  projecting  a  foot  and  a  half 
beyond  the  side  of  the  car,  without  brakemen,  lookout  or  signal  to  give 
warning,  was  a  question  properly  submitted  to  the  jury. 
3.-  The  question  of  contributory  negligence  is  a  question  for  the  jary,  to  be 
by  them  determined  in  view  of  all  the  circumstances  of  the  case, 

4.  When  the  instructions  givem  by  the  court  are  in   the  nature  of  a  general 

charge,  excepting  to  '*  each  and  every  "  of  the  instructions  will  not  avail 
if  any  one  proposition  of  law  therein  is  correct ;  the  same  rule  applies 
to  a  like  exception  to  instructions  refused,  if  any  one  proposition  of  law 
contained  therein  was  properly  refused.  Wlu^re  instructions  refused 
consist  of  separate  and  distinct  propositions  of  law,  each  standing 
independent  and  alone,  making  it  necessary  for  the  court  either  to 
give  or  refu'Be  them  separately,  an  exception  to  the  ruling  of  the 
court  in  refusing  to  give  the  said  instructions  **  and  eacli  and  every  "  of 
them,  is  sufficient. 

5.  The  refusal  of  the  court  to  give  a  proper  instruction  cannot  be  assigned  for 

error  where  an  instruction  has  already  been  given  embracing  the  correct 
principle  contained  in  the  instruction  asked. 

6.  Good  practice  requires  that  instructions  be  numbered. 

7.  The  credibility  of  witnesses  is  for  the  determination  of  the  jury,  and  this 

court  is  not  at  liberty  to  interfere,  except  wliere  the  verdict  is  not  sup- 
ported by  the  evidence. 

Appeal  from  District  Qourt  of  Arapahoe  County. 
The  facts  are  sufficiently  stated  in  the  opinioa. 

The  fourth  and  sixth  assignments  of  error  were  based 
■Qpon  the  ruling  of  the  court  on  the  following  questions 
propounded  to  defendant's  witness  at  tlie  trial : 

Q.  Just  as  that  train  was  passed,  then,  state  whether  or 
not  it  was  possible  for  the  engineer  and  fireman  to  see  the 
track  in  advance  of  the  car  ? 

Plaintiff  objected.  Objection  sustained  and  defendant 
excepted. 

Q.  Now  I  will  get  you  to  state  to  the  jury  whether  or  not 
a  person  could,  by  looking  at  that  train,  t^ll  which  way  it 
was  going  ? 

Plaintiff  objected  because  immaterial  and  incompetent 
Objection  sustained  and  deftmdant  excepted. 
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The  following  are  the  instructions  asked  by  defendant, 
and  which  this  court  holds  to  have  been  properly  refased: 

^'The  jury  are  instructed  that  the  presumption  of  the 
law  is,  in  the  absence  of  testimony  upon  the  point,  that  tlie 
place  where  the  accident  complained  of  occurred  was  not 
the  crossing  of  a  public  highway,  and  that  if  they  shall 
find  from  the  evidence  that  the  accident  occurred  between 
the  two  tracks  of  the  defendant,  that  the  place  where  tlie 
same  did  occur  was  the  property  of  the  defendant. 

"If  the  jury  shall  believe,  from  the  evidence,  that  a  bar 
was  placed  upon  the  front  end  of  the  flat  car  in  the  freight 
ti-ain  that  was  ahead  of  the  train,  for  the  purpose,  as  sup- 
posed by  the  witness  Ward,  of  protecting  the  load  that  was 
upon  the  car  from  falling  off,  and  that  this  bar  or  beam 
extended  out  over  the  sides  of  the  track  a  distance  of  one 
foot  and  a  half,  the  jury  are  instructed  that  this  is  not  neg- 
ligence on  the  part  of  the  defendant." 

Messrs.  Sayrp:,  Wright  &  Butler,  for  appellant 

Mr.  V.  D.  Markham,  for  appellee. 

Elbert,  J.  This  is  an  action  of  trespass  on  the  case, 
brought  by  the  appellee  against  the  appellant,  to  ivcover 
damages  for  injuries  sustained  by  reason,  as  it  is  alleged, 
of  the  negligence  of  the  appellant  in  running  a  certain 
train  of  cars,  by  which  appellee  was  knocked  down  and  so 
injured  that  amputation  of  his  leg  became  necessary. 

The  jury  returned  a  verdict  for  $3,750,  and  judgment  was 
rendered  for  that  amount. 

The  evidence  on  behalf  of  the  appellee,  touching  tlie  cir- 
cumstances under  which  the  injury  was  sustained,  consisted 
alone  of  his  own  testimony. 

The  motion  for  nonsuit  raised  the  question  whether  the 
plaintiff  was  entitled  to  recover  on  his  own  statement  of 
facts. 

The  locality  of  the  accident  was  not  at  a  public  highway  or 
crossing,  but  at  or  near  a  foot-path  leading  diagonally  to 
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and  across  the  tracks  of  the  defendant,  and  within  the  city 
limits. 

A  railway  company  has  the  undoubted  right  to  the  ex- 
clusive use  of  its  roadway,  except  at  public  crossings,  for 
the  unimpeded  passage  of  its  trains.  To  travel  upon  the 
track  laterally  is  negligence,  and  to  do  so  in  full  view  of  an 
approaching  train  would,  as  a  rule,  be  culpable  negligence. 
Shearman  &  Redfield  on  Neg.,  §§  489,  491  ;  Phila.  &  Read^ 
ing  R.  Co,  v.  Hummell,  44  Penn.  375 ;  EoansviUe,  etc.^  R, 
Co.  V.  Hiatt,  17  Ind.  102. 

The  plaintiff,  however,  according  to  his  testimony,  which 
the  motion  for  a  nonsuit  accepts  as  true, -was  not  on  the 
track  of  the  defendant,  but  by  the  side  of  it,  and  sufficiently 
removed  from  it  to  be  out  of  the  reach  of  any  danger  from 
the  passing  train,  but  for  the  presence  of  a  beam  or  tie, 
which  lay  across  the  end  of  the  flat  car,  which  was  at  the 
head  of  the  train,  having  reference  to  the  direction  in  which 
the  train  was  moving. 

It  was  "fair  time,"  and  defendant  was  rurming  excursion 
trains  along  its  track,  to  and  from  the  city  and  the  fair 
grounds.  Many  persons  were  passing  to  and  from  the 
fair  grounds,  along  and  near  the  fafack  where  the  accident 
happened. 

The  plaintiff,  on  approaching  the  road  along  the  foot- 
path, ran  between  the  two  tracks,  which  were  about  twelve 
feet  apart,  not  for  an  idle  purpose,  but  to  rescue  a  child 
which  he  thought  to  be  falling  from  one  of  the  windows  of 
a  passing  excursion  train. 

The  train  by  which  he  was  injured  was  a  freight  train, 
consisting  of  three  box  cars,  two  fiat  cars  and  an  engine ; 
the  box  cars  being  next  to  the  engine.  The  train  was  run- 
ning ba<5kward,  at  the  rate  of  twelve  or  fifteen  miles  an 
hour.  The  flat  car  in  front  was  loaded  with  machinery,  in 
connection  with  which,  and  perhaps  to  secure  which  on  the 
car,  the  projecting  beam  was  used  ;  there  was  no  lookout 
upon  the  advancing  end  of  the  train,  nor  any  one  on  the 
train  except  on  the  engine ;  there  was  no  warning  given  by 
Vol.  IV— 6 
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those  in  charge  of  the  train,  by  whistle  or  bell,  or  other 
means  of  warning. 

The  plaintiff  saw  the  freight  train  about  one  hundred  and 
fifty  yards  away,  but  did  not  pay  special  attention  to  it ; 
he  could  not  see  the  engine,  and  thought  it  was  standing 
still  or  going  the  other  way.  Not  the  car,  but  the  project- 
ing beam,  struck  him  on  the  head,  and  knocked  him  partly 
nnder  the  wheels. 

Notwithstanding  the  company's  exclusive  right  to  the 
use  of  its  roadway,  it  is  still  bound  to  use  ordinary  care  to 
avoid  injury  to  persons  who  may  be  upon  or  near  its  track 
What  is  ordinary  care  is  to  be  measured,  not  only  by  the 
dangerous  forces  put  in  motion,  but  by  the  special  circum- 
stances of  the  time  and  place  ;  running  along  a  line  within 
the  city  limits,  more  or  less  thronged  with  pedestrians, 
requiring  a  higher  degree  of  care  than  when  in  the  open 
country,  with  a  presumably  clear  track.  Shearman  & 
Redfield  on  Negligence,  §  477. 

Under  the  facts  as  testified  to  by  the  plaintiff,  there  was 
a  question,  whether  there  was  not  a  want  of  ordinary  care, 
on  the  part  of  the  defendant,  in  running  its  freight  train 
backward  within  the  city  limits,  with  many  pedestrians 
passing  along  the  side  of  its  track,  to  and  from  the  fair,  at 
the  rate  of  speed  testified  to,  with  a  beam  projecting  a  foot 
and  a  half  beyond  the  side  of  the  car,  without  lookout, 
brakeman  or  signal  to  give  notice  or  warning,  and  this 
question  was  properly  submitted  to  the  jury. 

The  question  of  contributory  negligence  on  the  part  of 
the  plaintiff  was  also  a  question  for  the  jury,  to  be  by 
them  determined  in  view  of  all  the  circumstances  of  the 
case. 

Being  situated  as  he  was,  the  plaintiff  was  bound  to  the 
exercise  of  peculiar  care  and  caution  to  keep  out  of  the 
way  of  the  defendant's  trains  ;  but  was  he  bound  tx>  antici- 
pate a  departure  from  the  usual  mode  of  loading  freight 
cars,  and  be  on  the  watch  for  beams  projecting  beyond  the 
sides  of  the  cars  ?    He  saw  the  freight  train^  but  supposed' 
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it  going  in  the  other  direction  or  standing  still.  Did  not 
the  act  of  the  defendant  in  running  its  train  backward, 
without  lookout  or  signal  on  or  from  the  train,  contribute 
to  mislead  him  ?  These  were  questions  for  the  jury.  The 
motion  for  nonsuit  was  properly  overruled. 

The  fourth  and  sixth  assignments  of  error  are  not  well 
taken.  In  the  one  case,  the  evidence  went  to  the  jury  not- 
withstanding the  objection  sustained  by  the  court  In  the 
other,  the  evidence  offered  was  not  competent. 

It  remains  for  us  to  examine  the  instructions  of  the 
court. 

The  objection  made  by  the  appellee,  that  the  exceptions 
to  the  giving  and  refusing  instructions  by  the  court  are  to 
the  instructions  en  Tnasae^  is  well  founded  as  to  the  instruc* 
tions  give^i  by  the  court,  but  not  as  to  the  instructions 
refused.  The  instructions  given  are  in  the  nature  of  a 
general  charge  to  the  jury,  and  cover  three  printed  pages 
of  the  abstracts.  "To  the  giving  of  which  instructions,  and 
each  and  every  of  them,  the  defendant,  by  its  counsel,  then 
and  tliere  excepted."  This  presents  a  different  question 
from  that  passed  upon  in  the  case  of  Webber  v.  Emmersorh^ 
3  Col.  248.  That  was  the  case  of  a  general  exception  to 
"said  instructions." 

Wlien  the  instructions  given  by  the  court  are  in  the  na- 
ture of  a  general  charge,  excepting  to  "each  and  every" 
of  the  instructions  will  not  avail. 

The  rule  is  founded  upon  the  proposition,  that  it  is  the 
duty  of  counsel  to  call  the  attention  of  the  court  trying 
the  cause,  particularly  to  the  error  complained  of,  that 
there  may  be  an  opportunity  to  correct  it.  This  is  due  to 
the  court  and  a  fair  administration  of  justice. 

In  the  case  of  Jones  v.  Osgood^  2  Selden,  235,  an  excep* 
tion  ''to  the  whole  charge  and  every  part  of  it,"  was 
held  bad.  Justice  Johnson  says:  "The  exceptions  taken 
did  not  call  the  attention  of  the  judge  to  the  points  which 
were  claimed  to  be  erroneous.  They  did  not  suggest  to  his 
mind  what  the  counsel  excepting  would  have  him  hold,  or 
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wherein  his  charge  was  wrong.  If  the  counsel  had  pre- 
sented to  the  judge  the  two  distinct  points  which  he  makes 
here,  we  cannot  say  how  he  would  liave  disposed  of  them. 
It  has  been  held,  in  many  cases,  that  the  party  complaining 
of  the  charge  of  the  judge  must  put  his  finger  on  the  point 
of  which  he  complains.  If  he  does  not  do  so,  no  court  of 
review  can  regard  it." 

The  exception  under  consideration  can  have  no  greater 
force  than  a  general  exception  to  the  entire  charge  of  the 
judge.  It  cannot  be  said  that  the  charge  in  this  case  con- 
tains no  single  correct  proposition  of  law  ;  on  the  other 
hand,  although  we  are  not  called  upon  to  inquire,  we  regard 
it  as  substantially  cori-ect.  The  rule  laid  down  in  the  case 
of  Webber  v.  3mmerson  must  be  applied,  as  though  the 
exception  had  been,  in  terms,  general.  It  would  follow 
that  instructions  of  like  character,  r§/7/«6(i  and  excepted 
to  in  like  manner,  would  not  be  the  subject  of  review  in  this 
court,  if  any  one  proposition  of  law  contained  therein  was 
properly  refused.  The  instructions,  however,  reftised  by 
the  court  in  this  case  do  not  come  within  the  rule.  They 
are  a  series  of  separate  and  distinct  propositions  of  law, 
each  standing  independent  and  alone,  and  against  each  of 
which  the  court  was  enabled  to  write  on  the  margin  the 
words  ^* given"  or  "refused"  as  required  by  section  28 
of  chapter  70  of  the  Revised  Statutes.  They  each  enun- 
ciated some  rule  of  law,  which,  the  appellant  claimed  at 
the  trial,  should  be  given.  As  it  was  necessary  for  the  court, 
to  either  give  or  refuse  them  separately,  each  particular 
proposition  was  therefore  called  to  the  attention  of  the 
court.  Daveiiport  Oas-light^  etc.,  Co.  v.  City  of  Daven- 
port^ 13  Iowa,  237.  Such  being  the  fact  the  exception  •*  to 
the  ruling  of  the  cotirt  in  refusing  to  give  the  said  instruc- 
tions and  each  and  every  of  them,"  was  sufficient 

It  is  true  the  instructions  are  not  numbered,  as  good  prac- 
tice requires ;  and  it  is  perhaps  well  to  observe  in  this  con- 
nection, that  failure  in  this  particular  is  the  source  of  great 
trouble  and  annoyance  to  this  court,  as  well  as  to  all  who 
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liave  to  do  with  the  case.  Where  the  instructions  are  in 
tlie  nature  of  a  general  charge  to  the  jury,  it  is  but  fair  to 
counsel  and  litigating  parties,  that  they  be  submitted  to 
counsel,  that  an  opportunity  may  be  liad  to  examine  them, 
and  except  to  such  portions  as  they  deem  objectionable^ 

Considering  the  instructions  in  the  order  in  which  they 
stand,  the  first  was  properly  refused.  The  locality  of  the 
accident  was  fixed  by  the  evidence  at  a  point  where  there 
was  no  public  iiighway  or  crossing,  and  it  was  not  neces- 
sary for  the  jury  to  indulge  in  any  presumption  concerning 
it.  The  light  of  property  was  a  matter  to  be  proved  like 
any  other  fact ;  tliere  was  no  presumption  of  law  that  it 
was  in  tlie  defendant. 

The  second,  third  and  fourth  instructions  were  substa^n- 
tially  embi-aced  in  the  instructions  already  given  by  the 
court. 

The  fifth  instruction  was  also  properly  refused,  as  it  took 
from  the  jury  the  question  of  negligence  respecting  the 
manner  in  which  the  car  of  the  defendant  was  loaded. 

We  find  no  error  in  this  case  which  calls  for  a  reversal. 
The  evidence*  on  the  part  of  the  defense,  it  is  true,  is  in 
direct  contradiction  of  the  testimony  of  the  plaintiff;  but 
the  jury  evidently  accepted  the  testimony  of  the  latter  as 
true.  It  is  not  for  this  court  to  say  it  was  not  true.  The 
credibility  of  witnesses  is  for  the  determination  of  the  jury  ; 
and  an  appellate  court  is  not  at  liberty  to  interfere,  except 
when  the  verdict  is  not  supported  by  the  evidence.  Taylor 
V.  Haadall,  Special  Ti^-m,  1877. 

The  judgment  of  the  court  below  is  affirmed  with  costs. 

Affirined. 

ExtT.PTioNS  TO  iKBTRCTCTioNS  KN  MABS£  wIll  fiot  be  nQtlccd,  If  one  InBtractlon  Is  correct: 
Coon  V.  liefiifen,  4  Colo.  279;  Wo'tttnn  v.  Sicgel,  6  Colo.  41A:  KeUh  V.  )r««#»  14  ColO.  «». 

I^EGi.iei'ZXCE  AND  C'ONTBiBiiTOKY  Neouokkck  generally  are  questlonB  lor  tne  jurys 
Stiver  Cord  C,  M.  Co.  r.  2Ur Donalds  14  Colo.  Iflfi.  .       ^  .         ..       ^  . 

Railway  CoMi'Aifv  ha8  Ext-MHivR  Ukjiit  ok  Way  ovkk  Its  koad  lornuiroaa  par- 
pofiee,  except  at  public  croswlnp*.  nnd  the  owiht  of  the  fee  Js  a  treapaMer  tf  be  olwtrycts  lU 
Cbloratto  Cent.  S.R.  Cu.  v.  Hnlmcs,  S  Colo.  205;  Xennetty  V.  I>tnvtr  8.  J*,  dt  ^,  Oo.  10  OolO.  500; 
SL  Qnge  v.  Holmes^  II  Colo  372. 
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Sears  v.  Taylor. 

1.  Title  by  occapancy  is,  under  the  statute  of  Colorado,  an  interest  in  real 

estate,  and  such  an  interest  as  may  be  the  subject  of  conveyance  by  deed. 

2.  A  general  averment  in  a  declaration,  that  the  plaintifiF,  on  a  day  specified. 

was  in  posseabion  of  the  premises  in  question,  and  that  afterward,  on  & 
day  specified,  the  defendant  entered  thereon,  and  unlawfully  withheld 
possession  from  the  plaintiff,  sets  out  a  sufficient  cause  of  action.  (R.  S. 
1868,  p.  274,  §  7.) 
8.  Ejectment  is  a  possessory  action,  and  to  maintain  it  the  defendant  mast  be 
in  positossion.  actual  or  constructive,  at  the  time  of  the  commencement 
of  the  suit,  and  possession  is  presumption  of  ownerxhip  until  the  con- 
trary is  shown.  Prior  possession  alone  in  the  plaintiff  will  entitle  him 
to  recover  as  against  a  mere  intruder,  whose  entry  is  without  right  or 
title. 

4.  Where  the  plaintiff  avers  title  in  fee,  proof  of  possession  is  evidence  of 

seizin  in  fee  in  him  ;  no  further  or  higher  evidence  of  title  is  required 
until  the  defendant  shows  an  anterior  possession  or  has  traced  title  from 
a  paramount  source.  Hence,  if  a  less  estate  than  a  fee  is  averred,  proof 
of  possession  is  presumptive  evidence  of  seizin  under  such  averred  title. 

5.  The  plaintiff  need  not  go  back  in  his  title  further  than  to  antedate  that  of 

the  defendant. 

Appeal  from  District  Court  of  Clear  Creek  County^ 
The  case  is  stated  in  the  opinion. 
Messrs.  SaYre,  Wright  &  Butler,  for  appellant 
Mr.  E.  L.  Smith,  for  appellee. 

Stone,  J.  This  was  an  action  of  ejectment  brought  by 
the  appellee  for  the  possession  of  a  parcel  of  the  public 
domain,  described  as  placer-mining  ground,  and  which 
appellee  claimed  by  right  of  possession. 

There  wa^  a  verdict  and  judgment,  in  the  court  below, 
for  the  plaintiff,  from  which  the  defendant  appealed  to  this 
court ;  and  error  is  assigned  by  appellant,  upon  exceptions 
to  certain  evidence  given  on  behalf  of  appellee,  at  the  triad, 
and  for  the  giving  of  the  following  instructions  to  the  jury 
by  the  court  upon  its  own  motion  : 
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1.  "  If  the  plaintiff  bad  actual  possession  of  the  prem- 
ises in  controversy,  and  the  defendant  entered  upon  them 
during  such  occupancy  by  the  plaintiff,  for  the  purpose  of 
making  a  survey  with  a  view  to  procure  a  government  title, 
the  plaintiff  may  recover." 

2.  "^  But  with  respect  to  possession  and  occupancy,  it  is 
to  be  observed  that  the  exterior  boundaries  of  the  land 
claimed  by  the  plaintiff  were  not  marked ;  and  therefore 
he  cannot  recover  more  than  he  had  improved,  unless  at  or 
before  the  time  of  the  alleged  survey,  he  pointed  out  the 
boundaries  of  his  claim  to  the  defendant.  If  the  plaintiff 
made  known  the  boundaries  of  his  claim  to  the  defendant, 
at  or  before  the  time  of  the  alleged  survey,  and  he  was 
then  in  the  actual  possession  of  any  part  of  the  claim,  such 
possession  should  be  regarded  as  extending  to  the  whole 
claim.  But  if  he  did  not  point  out  the  boundaries,  his  pos- 
session cannot  extend  beyond  the  surface  which  he  may 
have  leveled,  or  otherwise  changed  in  such  manner  that  the 
possession  was  visibly  marked.  If  you  believe,  from  the 
evidence,  that  the  plaintiff  purchased  from  Skinner,  he 
acquired  thereby  no  right  whatever  which  he  can  now 
assert.  He  must  recover  upon  actual  Und  visible  possession 
of  the  ground,  if  at  all ;  and  whether  he  had  such  posses- 
sion at  the  time  of  the  alleged  survey  by  defendant,  and  the 
state  of  his  possession,  you  are  to  determine,  upon  the  evi- 
dence, as  a  matter  of  fact  and  not  of  law." 

3.  "  If  you  find  for  plaintiff  you  should  describe  the 
premises,  and  declare  in  your  verdict  that  the  plaintiff  is 
entitled  to  possess  and  occupy  them.  If  you  find  for  the 
defendant,  your  verdict  will  be  simply  *  not  guilty.*  " 

Upon  the  evidence,  as  disclosed  by  the  record,  the  fore- 
going instructions  correctly  set  forth  the  law  as  applicable 
to  the  case. 

That  portion  of  the  second  instruction  referring  to  the 
appellee's  purchase  from  Skinner  is  evidently  based  upon 
the  fact  that  the  transfer  was  by  parol,  and  not  by  deed  as 
required  by  statute,  and  was  therefore  invalid ;  and  no 
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notice  to  defendant,  or  any  one  else,  of  the  vendee's  claim 
in  any  respect  wliatyver.  A  title  by  occupation  is,  under 
our  statute,  an  interest  in  real  estate,  and  such  an  interest 
as  is  the  subject  of  conveyance  by  deed.  Oillett  ei  al.  v. 
Oaffaey  et  aZ.,  3  Col.  351. 

Appellant  also  assigns  for  error  the  refusal  of  the  court 
to  give  certain  instructions  asked  by  the  defendant  below. 

The  second  and  third  of  said  instructions  refer  to  deriva- 
tion of  appellee's  title  from  Skinner,  the  first  occupant  of 
the  ground  in  controversy;  but  as  the  second  of  the  in- 
structions given  by  the  court  and  set  forth  above,  denies  to 
appellee  any  right  by  virtue  of  his  purchase  from  Skinner, 
it  was  unnecessary  to  give  the  instructions  asked  upon  that 
point;  nor  was  the  appellant  prejudiced  by  such  refusal. 

The  only  other  instruction,  for  the  refusal  of  which  error 
is  assigned,  that  we  need  notice  is  as  follows :  * 

4.  *'The  plaintiff  in  this  case  claims  the  property  in 
question  in  the  first  count  of  the  declaration,  by  virtue  of 
the  local  laws  and  customs  of  Grass  Valley  and  Ohio  Min 
ing  Districts,  and  by  occupation  and  purchase ;  and  in  or- 
der to  re'cover  on  said  count,  he  must  show  what  the  laws 
and  customs  of  said  districts  were,  and  that  he  complied 
with  the  same." 

Section  8  of  the  chapter  on  Ejectment  (R.  S.  274),  in  force 
at  the  commencement  of  this  suit,  requires  the  plaintiff  in 
this  action  to  declare  the  nature  of  the  estate  claimed, 
whether  in  fee  or  otherwise.  One  of  the  objects  of  this  is 
to  give  the  defendant  notice  of  the  character  of  the  title 
which  he  is  called  upon  to  defend  against.  Appellee,  in 
his  declaration,  described  tlie  ground  in  controversy  as  a 
parcel  of  placer-mining  ground  ;  and  concluded  by  an  aver- 
ment in  the  first  count,  that  he  claimed  the  right  to  occupy 
and  possess  the  same  by  virtue  of  and  under  the  "  local 
laws,  rules  and  customs  of  Grass  Valley  and  Ohio  Mining 
Districts;"  and  that  he  claimed  the  said  premises  "for 
mining  and  building  purposes  by  occupation  and  pur- 
chase."   The  general  averment  in  the  declaration,  that  the 


Digitized  by 


Google 


1877.]  Sears  v.  Taylor.  41 

plaintiff,  on  a  day  specified,  was  in  possession  of  the  prem- 
ises in  question,  and  that  afterward,  on  a  day  specified,  the 
defendant  entered  thereon,  a,pd  unlawfully  withholds  pos- 
session from  the  plaintiff,  sets  ont  a  sufficient  cause  of 
action.  The  appellee  proved  an  unequivocal,  exclusive  and 
continued  possession  for  three  years  previous  to  the  alleged 
entry  of  appellant.  The  possession  of  appellant  was  at 
most  but  constructive  merely,  the  enfry  being  made  in  or- 
der to  survey  the  ground,  for  tlie  purpose  of  procuring  a 
patent  for  it,  together  with  other  ground  which  he  claimed 
adjoining.  The  evidence  even  shows  that  the  appellant, 
before  his  entry,  so  far  adniitted  the  right  of  appellee,  that 
he  offered  to  pay  the  latter  a  certain  price  for  the  premises. 
No  testimony  whatever  was  offered  by  the  appellant  on  the 
trial. 

Ejectment  is  a  possessory  action;  and  to  maintain  it,  the 
defendant  must  be  in  possession,  actual  or  constructive,  at 
the  tijne  of  commencing  the  suit.  This  possession  is  presump- 
tive of  ownership  until  the  contrary  is  shown.  The  plaintiff 
in  such  action  avers  prior  possession  and  right  of  possession, 
by  fee  or  otherwise.  If  he  shows  such  prior  possession  upon 
trial,  the  title  he  has  declared  upon  will  be  presumed,  with- 
out his  being  required  to  trace  his  title  back  to  its  origin, 
in  the  first  instance.  If,  however,  the  defendant  controverts 
such  title  or  Jus  possessionis,  the  plaintiff  may  then  go 
back  to  establish  such  right;  and  so  each  party  seeking  to 
establish  paramount  title  may  alternate  proof  until  the  point 
is  reached,  where  the  title  of  one  antedates  that  of  the  other, 
and  the  contest  be  determined. 

In  the  case  of  Smith  v.  Lorillard^  10  Johns.  366,  Chief 
Justice  Kknt,  in  delivering  the  opinion  of  the  court,  epito- 
mizes the  principles  of  this  action  as  applied  to  cases  rest- 
ing upon  possessory  rights,  as  follows  :  "  That  the  first  pos- 
session should  in  such  cases  be  the  better  evidence  of  right, 
seems  to  be  the  just  and  necessary  inference  of  law.  The 
ejectment  is  a  possessory  action,  and  possession  is  al- 
ways presumption  of  right,  and  it  stands  good  until  other 
Vol.  IV— 6 
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and  stronger  evidence  destroys  that  presumption.  This  pre- 
sumption of  right,  every  possessor  of  land  has  in  the  first 
instance,  and  after  a  continued  possession  for  twenty  years 
under  pretense  or  claim  of  right,  the  actual  possession 
ripens  into  a  right  of  possession  which  will  toll  an  entry. 
But  until  the  possession  of  the  tenant  has  become  so  ma- 
tured, it  would  seem  to  follow  that  if  the  plaintiff  shows  a 
prior  possession,  and  upon  which  the  defendant  entered  with- 
out it  having  been  formally  abandoned  as  dei^elict,  the  pre- 
sumption which  arose  from  the  tenant's  possession  is  trans- 
ferred to  the  prior  possession  of  the  plaintiff,  and  the  tenant 
to  recall  that  presumption  must  show  a  still  prior  posses- 
sion; and  so  the  presumption  may  be  removed  from  one 
side  to  the  other,  ioties  qiu>iie8^  until  one  party  or  the  other 
has  shown  a  possession  which  cannot  be  over-reached,  or 
puts  an  end  to  the  doctrine  of  presumptions  founded  on 
mere  possession,  by  showing  a  regular  legal  title  or  right 
of  possession." 

It  is  an  elementary  principle,  having  almost  the  force  of 
a  legal  maxim,  applicable  to  cases  of  this  sort,  that  prior 
possession  alone  in  the  plaintiff  will  entitle  him  to  recovery 
as  against  a  mere  intruder,  whose  entry,  as  in  this  case,  is 
without  right  or  title.  And  it  matters  not  in  such  case, 
what  is  the  character  of  the  title  declared  on,  whether  in  fee 
or  by  virtue  of  local  mining  laws,  or  a  right  of  possession 
generally. 

The  appellee,  having  made  out  a  prima  facie  case,  was 
not  required  to  go  farther  until  his  title  already  shown  had 
been  attacked.  Had  the  appellant  controverted  the  valid- 
ity of  the  appellee's  possessory  right  by  setting  up  an 
adverse  right  of  like  nature,  proof  of  compliance  with 
the  local  laws  on  the  part  of  the  plaintiff  below,  as  averred 
in  his  declaration,  might  then  have  become  necessary. 

The  prior  possession  of  the  plaintiff  being  nncontroverted, 
a  legal  presumption  arose  that  he  had  complied  with  all  the 
requirements  of  the  lex  loci  peculiar  to  that  mining  district 
necessary  to  the  acquisition  of  the  title  upon  whiqh  he  had 
declared. 
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The  supreme  court  of  California,  in  an  opinion  delivered 
by  Justice  Field  in  the  case  of  Keane  v.  Cannovan^  21  Cal. 
305,  held,  that  even  where  the  plaintiff  avers  title  in  fee, 
proof  of  possession  is  evidence  of  seizin  in  fee  in  him,  and 
no  further  or  higher  evidence  of  title  is  required  to  enable 
him  to  recover  until  the  defendant  has  shown  an  anterior 
possession,  or  has  traced  title  from  a  paramount  source. 
And  this  is  the  settled  ruling  of  the  courts  of  that  State. 
A,  H.  Association  v.  WiUard^  48  Cal.  617;  Winans  et  al. 
V.  Cfhristy  et  a?.,  4  id.  70 ;  Bird  v.  Lisbros,  9  id.  1 .  For 
the  general  rule  upon  this  point,  see,  also,  Tyler  on  Eject- 
ment, pp.  70-74,  and  the  numerous  cases  there  cited. 

Hence  if  any  less  estate  than  a  fee  is  averred,  proof  of 
possession  is  presumptive  evidence  of  seizin  under  such 
averred  title. 

This  rule  is  consistent  with  the  underlying  doctrine, 
that  the  State  or  general  government,  in  its  corporate,  and 
sovereign  capacity,  holds  and  always  retains  the  absolute 
and  ultimate  right  of  property  in  and  to  all  the  land  within 
its  territorial  limits ;  and  that  possession  in  an  individual 
is  ^ma/ac/6  evidence  of  the  grant  of  an  estate  from  the 
sovereign  authority.    Bingham  on  Real  Estate,  pp.  2-6. 

Hence  the  plaintiff  need  not  go  back  in  his  title  further 
than  to  antedate  that  of  the  defendant. 

Under  an  averment  of  the  plaintiff's  ownership  in  fee  and 
right  to  the  possession  of  the  land,  at  the  date  of  the  com- 
mencement of  the  suit,  he  may  prove  any  facts  which 
would  entitle  him  to  possession  at  that  time.  Gillespie  v. 
Jonesy  47  Cal.  263. 

It  was  therefore  unnecessary  for  the  appellee  to  prove 
more  than  he  did  to  establish  prima  facie  his  right  of  pos- 
session at  the  commencement  of  his  suit. 

There  was  no  error  in  the  admission  of  the  testimony 
objected  to  by  the  defendant  in  the  court  below,  that  could, 
in  view  of  the  instructions  given,  prejudice  the  appellant 

The  judgment  will  accordingly  be  Affirmed, 

PoacnESHtoN:  Lebnnon  Jfg.  Co.  v.  dmisolUiaUd  SepUbUwn  Afff,  Co.fi  Colo.  381;  i\ilcA<i»  v. 
Keeley,  19  Ktn-.  411,  -113. 
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Where  the  evidence,  in  a  case  tried  to  tlie  court,  clearly  does  Dot  warrant  a 
finding  aod  judgment  for  the  plaintiff,  such  judgment  will  be  revened 
on  writ  of  error. 

Error  to  Probate  Court  of  Oilpin  County. 

Assumpsit  for  work  and  labor,  etc.;  the  declaration  con- 
sisted of  the  common  counts ;  plea  of  the  general  issue. 

Mr.  L.  C.  Rockwell,  for  plaintiff  in  error. 

Mr.  Clinton  Reed,  for  defendant  in  error. 

Elbeht,  J.  The  trial  in  this  case  was  to  the  court,  and 
the  evidence  clearly  did  not  warrant  a  finding  and  judg- 
ment in  favor  of  the  plaintiff. 

,He  claims  compensrttion  for  his  services  as  agents  in 
taking  care  of,  and  protecting  from  trespassers,  certain 
mining  claims  belonging  to  the  defendant  company,  and 
yet,  daring  and  near  the  end  of  the  period  for  which  he 
claims  to  have  been  acting  as  agent,  he  writes  to  the  presi- 
dent of  the  company,  under  whose  authority  he  claims  to 
have  acted,  respecting  the  mill  site  of  the  company,  and 
says  :  "  Parties  now  stand  ready  to  make  survej'-s  upon  it, 
(meaning  the  mill  site)  and  the  reason  they  don't  is,  they 
think  I  am  your  agent,  when  the  truth  is,  you  have  no 
actual  agent  in  the  countiy.'' 

Again,  if  from  what  the  president  of  the  company  wrote 
the  plaintiff,  a  promise  could  be  implied  to  pay  him  a 
rea^nable  compensation  for  his  guardianship  of  the  prop- 
erty, or  for  any  labor  done  upon  it,  his  evidence  respecting 
the  service  rendered  is  too  uncertain  and  contradictory  to 
support  a  verdict.  He  says  in  his  testimony:  ''I  have 
not  charged  the  company  any  thing  for  looking  after  the 
property  described  in  the  lease,"  and  yet  the  only  mines 
from  which  he  claims  to  have  driven  intruders,  and  the 
shafts  of  which  he  covered,  are  the  mines  indicated  in  the 
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lease.  The  only  exception  is  the  "  Ashtabula  Lode,"  aud 
the  extent  of  his  care  and  labor  concerning  this  lode,  con- 
sisted in  paying  to  it,  as  he  testifled,  "  some  attention." 

The  promise,  whicli  he  claims  was  made  him  by  the 
directors  of  the  company  at  the  meeting  in  New  York,  was 
not  a  promise  to  pay  a  salary,  but  certain  eocpenses  which 
he  had  incurred,  and  was,  thereafter,  to  incur.  Tlie  expenses 
proven,  if  any,  amounted  to  a  little  over  $100.  The  judg- 
ment was  for  $1,100. 

In  our  view  the  plaintiff  was  not  entitled  to  recover, 
except,  perhaps,  for  actual  expenses  incurred  independent 
of  the  evidence  of  the  president,  Van  Ness,  who  testifies 
that  the  defendant  never  had  any  business  transactions 
with  the  plaintiflT,  except  as  a  lessee  of  tiieir  mines. 

The  judgment  of  the  court  below  is  reversed  with  costs, 
and  the  cause  remanded  for  further  proceedings  according 
to  law. 

Retersed. 


Hetzer  v.  The  People. 

1.  The  legislature  is  competent  to  confer  concurrent  juri^ction  upon  the 

city  and  county  authorities  to  demand  each  u  license  from  au  individual 
for  vending  spirituous  liquors  within  the  city  limits. 

2.  Where  the  lei^islature  vests  either  in  the  city  or  county  authorities   the 

exdusine  right  to  license  vendors  of  spirituous  liquors,  a  license  to  a  vendor 
from  the  a*ithority  exclusively  aathorized  to  grant  it  is  aU  that  can  be 
requi.-ftd.    {Patoti  v.  The  People,  1  Col.  79,  dlatinguUhed.) 

Error  to  District  Court  of  Boulder  County. 

The  case  is  stated  in  the  opinion. 

Mr.  I^  C.  Rockwell    and  Messrs.  Thomas  Macon  & 
Alpheus  Wright,  for  plaintitf  in  error. 

A.  J.  Sampson,  attorney-general,  for  the  People. 

Thatcher,  C.  J.     There  can  be  no  question  that  it  ibj 
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competent  for  the  legislature  to  confer  concurrent  jurisdic- 
tion upon  the  city  and  county  authorities  to  demand  each 
a  license  from  an  individual  for  vending  spirituous  liquors 
within  the  limits  of  a  city. 

When  such  laws  are  enacted  and  penalties  prescribed  for 
their  violation,  the  vendor  of  liquors  within  a  city,  unless 
armed  with  a  license  from  both  city  and  county  (where  a 
license  from  each  is  required),  will  not  be  protected  from 
prosecution.  One  act  may  constitute  two  distinct  offenses. 
It  is  no  less  clear,  that  the  legislature  may  vest  either  in  the 
city  or  county  authorities  the  exclusive  right  to  license 
vendors  of  spirituous  liquors,  and  that  when,  in  unequivo^ 
cal  terms,  the  sole  authority  to  license  is  lodged  either  in 
the  city  or  county,  but  one  license  will  be  required. 

Section  eight  of  chapter  LIII,  R.  S.,  1868,  concerning 
"Licenses,"   provides   that    the    board    of   county   com- 
missioners may  grant  licenses  to  keep  saloons,    hotels, 
public  houses,  or  groceries,  upon  the  conditions  therein 
named. 

Section  nine  provides,  that  upon  application  for  licenses 
to  keep  saloons  or  groceries,  the  board  may  reject  or  grant 
the  same  in  their  discretion. 

Section  eleven  provides,  that  "  the  board  of  trustees,  or 
common  council  of  every  incorporated  town  or  city,  shall 
have  exclusive  authority  to  license  saloons,  groceries,  and 
all  places  wherein  spirituous,  vinous,  malt,  or  other  intoxi- 
cating liquors  are  sold  by  quantities  less  than  one  quart." 

The  plaintiff  in  error,  as  alleged  in  the  information,  was 
the  keeper  of  a  saloon  within  the  meaning  of  this  chapter, 
in  the  incorporated  town  of  Nederland,  in  the  county  of 
Boulder.  The  board  of  trustees  of  Nederland  had  issued 
to  him  a  license  authorizing  him  to  keep  the  saloon.  He 
held  no  license  from  the  board  of  county  commissioners 
This  the  court  below  thought  was  necessary,  and  accord- 
ingly, upon  the  agreed  statement  of  facts,  found  him  guilty. 

The  conviction  was  error.    The  town  license  was  a  com 
plete  protection.    Not  by  mere  implication,  but  by  express 
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words,  the  authority  of  the  board  of  trustees  to  issue  the 
license  is  exclusive.  This  case  is  clearly  distinguishable 
from  Pato7i  v.  The  People^  1  Col.  79. 

Tiie  opinion  in  that  case  rested  largely  upon  tho  ground 
that  the  power  to  license  was  not  declared  to  be  exclusively 
vested  in  the  city  of  Black  Hawk. 

Judgment  reversed  and  cause  remanded.  Reversed. 

TiPPLTNo  Houses— LicKNSK  —  Lkoislativk  and  Municipal  Control.  —  A  statute  con- 
ferriog  oo  h  city  exclusive  control  of  tippling  bouses  wilt  divest  the  state  of  its  control  (Huff' 
S7ntlh  V.  People^  8  Colo.  17R);  and  the  legislature  in  competent  to  so  confer  such  control:  Roqert 
V.  PcopU^^  C^lo.  453.  A  municipal  Uceimp  In  such  case  is  complete  protection  airalnst  a  prose- 
cution for  keeping  such  a  hquse  and  selling  liquors:  Httntten  v.  tiUite^  14  Colo.  24i»  7M. 


Vance's  Hbcrs  v.  Makonby,  Ad'r. 

1.  Execators,  administrators  and  others  acting  in  a  like  fidaciary  capacity  in 

making  sale  of  property,  must  comply  strictly  with  the  requisites  of  all 
statatory  provisions  relating  to  the  subject  before  those  whose  interests 
are  to  be  affected  by  the  proceedings  will  be  held  concluded  thereby. 

2.  A  ret  am  of  non  inventus  made  before  the  retarn  day  of  the  writ  is  not  in 

compliance  with  the  law  requiring  service  of  notice  to  defendants,  and 
will  not  support  a  notice  by  publication.     (R.  S.  1808,  p.  91>  §  8.) 

Error  to  Probate  Court  of  Oilpin  County. 
The  case  is  stated  in  the  opinion. 
Messrs.  Belford  &  Reed,  for  plaintiffs  in  error. 
Mr.  L.  C.  Rockwell,  for  defendant  in  error. 

Stone,  J.  The  sole  question  for  our  determination  is  as 
to  the  validity  of  the  decree  of  the  probate  court  for  the 
sale  of  the  lands  of  David  C.  Vance,  the  dtjcedent. 

In  such  determination,  the  first  question  to  be  examined 
is,  did  the  court  at  the  time  of  rendering  the  decree  have 
jurisdiction? 

If  not,  then  we  need  not  determine  that  other  question 
upon  which  the  learned  counsel  on  both  sides  have  cited 
very  numerous  authorities,  whether  this  court  can  go  back 
to  an  investigation  of  the  appointment  ol  the  administrator, 
the  character  of  the  claims  against  the  estate,  and  whether 
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they  were  properly  allowed  as  debts,  for  the  discharge  of 
which  the  sale  of  property  of  the  estate  was  decreed. 

Section  one  hundred  and  four  of  the  chapter  relating  to 
wills,  executors,  and  administrators  (R.  S.,  p.  671)  provides, 
that  the  mode  of  proceeding  upon  a  petition  of  an  admin- 
istrator to  sell  the  lands  of  his  decedent  for  the  payment  of 
debts  allowed  against  the  estate,  shall,  as  nearly  as  pi-acti- 
cable,  conform  to  the  proceedings  of  courts  of  chancery  in 
like  cases. 

By  the  record  of  the  case  at  bar,  it  appears  that  an  at- 
tempt was  made  by  the  administrator  to  conform  to  such 
practice,  but  it  is  evident  that  in  several  particulars  the  pro- 
ceedings fell  short  of  the  requirements  of  law. 

It  is  well  settled  as  a  general  rule,  that  executors,  admin- 
istrators and  others,  acting  in  a  like  fiduciary  capacity,  in 
making  sale  of  property,  must  comply  strictly  with  the 
requisites  of  all  statutory  provisions  relating  to  the  subject, 
before  those  whose  interests  are  to  be  aflTected  by  the  pro- 
ceedings will  be  held  concluded  thereby.  Ventres  v.  Smithy 
10  Pet.  161. 

To  enable  the  court  below  to  decree  such  sale,  jurisdiction 
must  have  been  acquired  by  certain  essential  preliminary 
steps,  among  which  are  the  filing  of  the  proper  petition 
setting  out  cause,  and  due  notice  of  the  hejiring  thereupon, 
to  tlie  parties  defendant,  by  personal  service  or  by  publica- 
tion coupled  with  attempted  personal  servic*  as  required 
by  law. 

Touching  the  sufficiency  of  the  petition  in  this  case,  no 
question  has  been  raised  that  we  need  discuss.  In  the  mat- 
ter of  notice,  however,  the  record  discloses  that  summons 
was  issued  on  the  4th  day  of  September,  1871,  returnable  on 
the  2d  day  of  October  ensuing,  and  which  writ  was  re- 
turned 7ion  inventus  on  the  21st  day  of  September,  seven- 
teen days  after  its  issue. 

Order  of  publication  was  also  made  on  the  4th  day  of 
September,  and  upon  the  2d  day  of  October  after  hearing 
testimony^  the  case,  upon  the  ground  of  insufficiency  of 
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notice,  was  continued  to  the  November  terra  ensuing,  and 
afterward  to  the  December  term. 

On  the  6th  day  of  October,  1871,  an  aZ/a^  summons  was 
issued,  returnable  on  the  6th  day  of  November,  the  date 
to  which  the  cause  was  first  continued.  This  writ  was  re- 
turned on  the  17th  day  of  October  —  eleven  days  after 
its  issuance  —  indorsed  like  the  first,  non  inventus  as  to 
all  o.  the  defendants. 

On  the  6th  day  of  December,  1871,  the  decree  of  sale 
was  entered. 

Under  that  clause  of  section  8  of  the  Chancery  Act,  provid- 
ing for  notice  by  publication,  which  declares  that  "  this  pro- 
ceeding shall  not  dispense  with  the  usual  exertion  on  the  part 
of  the  sheriff  to  serve  the  summons,"  this  court  has  repeat- 
edly held  that  a  return,  non  inventus,  of  the  writ  by  the 
officer  before  the  return  day,  is  not  a  compliance  with  the  law 
requiring  service  ot  notice  to  defendants.  The  reasons  for 
such  ruling  are  so  clearly  set  forth  in  the  case  of  Palmer  v. 
Cowdry^  2  Col.  6,  that  we  need  not  repeat  them  here. 

Without  holding  the  writ  until  the  return  day  and  a  pro- 
per return  accordingly,  tVie  publication  of  notice  will  not 
avail  to  confer  jurisdiction  upon  the  court  to  render  final 
decree  upon  the  petition. 

The  record  discloses  other  errors  in  the  proceedings  affect 
ing  the  validity  of  the  decree,  but  since  the  failure  of  ser- 
vice is  fatal,  we  need  not  pass  upon  any  other  question 
touching  the  decree  directly,  nor  need  we  discuss  those 
antecedent  questions  raised  by  the  assignment,  relating  to 
the  appointment  of  tlie  administrator  and  the  character  of 
the  claims  allowed  against  the  estate. 

The  probate  court  having  acted  without  jurisdictional 
authority,  tlie  decree  was  void,  and  will,  therefore,  be  set 
aside,  and  the  cause  remanded  for  further  proceedings,  not 
inconsistent  with  this  opinion.  Revey^sed, 

Salks  of  Property  by  Executors,  Adimtixibtrators,  and  likk  "Pidcciaribw  itinstbe 
made  in  strict  compUanoe  wUb  the  statutory  provisions  on  the  subject  to  conclude  parties 
whose  rljthta  ore  to  be  affected:  Sloan  v.  StriokleTf  12  Colo.  186. 

Wri  r  OF  £rrok  —  Kxfx'ctors'  Salbs.  —  The  principal  case  does  not  decide  what  proceed- 
ings, If  any,  In  the  course  of  administration  antecedent  to  filing  the  petition  may  be  reviewed 
on  writ  of  error  to  test  the  validity  of  a  decree  of  sale:  Sloan  v.  SiricJeUr,  VI  Colo.  181. 

Kkturn  non  invkntits  bkfork  Return  Day  of  Writ  will  not  support  a  notice  by  pub- 
lication: Clnyton  v.  Clayton^  4  Colo.  416;  Itrael  v.  Arthur,  7  Colo.  7;  Cfheelcy  v.  Clay  ton,  110  U.  S. 
707. 

Vol.  rv— 7 
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The  Geokgetown  and  SiLVEii  Plume  Road  Co.  v. 
Hutchinson. 

The  neglect  of  the  board  of  coanty  comtntssionera  to  keep  a  record  of  ita 
action  in  preacrlbiug  rates  of  toll  (li.  S.  1868,  p.  125,  g  28)  to  be  charged  and 
collected,  cannot  prejudice  the  righto'  an  incorporated  company  to  charge 
and  collect  tolls. 

Error  to  Probate  Court  of  Clear  Creek  Couniy. 

The  plaintiflf  in  error,  a  corporation  organized  under  the 
statute,  brought  an  action  before  a  justice  of  the  peace 
against  Hutchinson,  the  defendant  in  error,  to  recover  a  bal- 
ance of  one  hundred  and  sixty-five  dollars  claimed  to  be  due 
from  Hutchinson  for  tolls  upon  its  wagon  road.  The  plain- 
tiff had  judgment  and  the  defendant  appealed  to  the  probate 
court.  At  the  trial  in  the  probate  court,  E.  L.  Shepherd 
was  called  as  a  witness  for  the  plaintiff,  and  the  following 
proceedings  were  had  as  appears  inter  alia  by  the  record: 

'*  I  knew  the  corporation  plaintiff;  knew  also  the  corpo- 
ration that  existed  prior  to  the  plaintiff's  organization,  of  the 
same  name  of  plaintiff,  except  the  word  '  Wagon '  was  a 
part  of  the  name;  it  was  the  Georgetown  and  Silver  Plume 
Wagon  Road  Company  ;  the  plaintiff  is  the  Georgetown 
and  Silver  Plume  Road  Company;  this  company  purchased 
the  same  road  now  owned  by  and  occupied  by  plaintiff; 
plaintiff*  s  road  was  built  by  former  company,  which  sold 
the  road  to  plaintiff.  I  was  one  of  the  directors;  one  of  the 
original  incorporators,  and  secretary  of  the  company.  I 
was  attorney  for  the  new  company,  the  plaintiff  as  secretiary 
of  the  old  company.  I  applied  to  the  board  of  county  com- 
missioners by  petition,  asking  them  to  establish  the  rates  of 
toll  from  Georgetown  to  Silver  Plume,  over  the  company's 
road.  I  cannot  state  exactly  when,  but  it  was  just  about 
the  time  the  road  was  finished,  and  soon  after  the  articles  of 
incorporation  were  filled. 

Questio)i  —  Did  the  county  board  establish  rates  of  toll 
over  this  road  ?      ^        • 
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Counsel  for  defendant  objects.  Counsel  for  plaintiff  stated 
that  they  expected  to  show  that  the  present  plaintiff  had 
its  toll  rates  established  at  the  same  rates  as  the  old  com- 
pany. Objection  sustained  by  the  court.  Counsel  for  the 
plaintiff  then  and  there  excepted. 

Witness  continued  in  answer  to  another  question :  After 
the  old  road  had  sold  out  to  this  company  (the  plain* 
t\S),  and  after  plaintiff's  articles  of  incorporation  had  been 
filed  with  the  secretary  of  the  Territory  and  the  county 
clerk  (the  same  now  shown  me)  as  attorney  for  the  plaintiff,  I 
did  apply  to  the  county  commissioners  of  Clear  Creek 
county,  to  establish  the  mtes  of  toll  over  the  company's 
road  from  Georgetown  to  Silver  Plume,  and  asked  them  to 
establish  as  rates,  the  same  rates  as  were  prescribed  for  the 
former  company,  but  do  not  recollect  what  those  rates  were. 

Question  —  Did  the  county  commissionersjestablish  rates 
of  toll  for  this  road  (theplaintifTs)  at  the  time  you  speak  of? 

Counsel  for  defendant  objected,  because  there  was  or 
should  be  a  record  of  the  same.  Counsel  for  plaintiff  ad- 
mitted that  no  record  ot  the  same  could  be  found  in  the 
proper  office  after  diligent  search  for  the  same.  Objection 
sustained.  Counsel  for  plaintiff  then  and  there  duly  excepted 
to  the  ruling  of  the  court. 

Question — Did  the  board  of  county  commissioners,  at 
your  request  and  application  as  secretary  of  the  old  com- 
pany, establish  rates  of  toll  ? 

Counsel  for  the  defendant  objected.  Plaintiff  offered  to 
show  that  the  board  so  established  the  toll  for  the  old  com- 
pany, after  offering  to  show  that  the  rates  of  toll  prescribed 
for  the  old  company  were  also  prescribed  for  the  plaintiff, 
and  that  the  same  rates  were  prescribed  for  each  company; 
at  the  same  time  admitting  that  no  record  of  the  acts  of  the 
county  commissioners  in  respect  to  the  same  could  be  found 
after  sufficient  and  diligent  search  of  the  records  in  the 
proper  office.  Objection  sustained.  Counsel  for  plaintiff 
then  and  there  excepted  to  the  ruling  of  the  court.'* 

The  defendant  had  judgment  for  costs. 
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Mr.  W.  S.  Rockwell  and  Mr.W.  T.  Hughes,  for  plaintiff 
in  error. 

Messrs.  Post  &  Coulteb,  for  defendant  in  error. 

Elbert,  J.  The  failure  of  the  board  of  county  commis- 
sioners to  make  and  keep  a  record  of  its  actions  prescribing 
rates  of  toll  to  be  "  charged  and  collected  "  by  the  plaintiff, 
could  not  prejudice  the  right  of  the  plaintiff  to  charge  and 
collect  its  tolls. 

The  absence  of  such  record  being  made  to  appear,  the 
plaintiff  shoufd  have  been  allowed  to  show  that  application 
was  made,  and  that  its  rates  of  toll  had  been,  in  fact^  pre- 
scribed by  the  board,  in  compliance  with  the  provisions  of 
the  statute. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded  for  further  proceedings  according  to  law. 

Heversed. 


SisTY  V.  Bebee. 


It  is  error  to  decree  affirmative  relief  npon  an  answer  in  a  suit  in  eqoitj  (in 
tlie  absence  of  a  cross-bill)  praying  to  bo  **  hence  dismissed,*'  etc  (Monti 
et  al.  V.  Bishop,  8  Col.  605.) 

Appeal  from  Probate  Court  of  Clear  Creek  County. 

Mr.  John  C.  McCoy  and  Messrs.  Post  &  Coulter,  for 
appellant 

Mr.  L.  0.  Rockwell,  for  appellee. 

Per  Cwriam,  The  defendant  below  having  failed  to  file 
his  cross  bill,  under  the  rule  laid  down  in  the  case  of 
Monti  et  al.  v.  BUhop^  decided  at  the  present  term,  this 
writ  must  be  dismissed. 

The  only  prayer  of  the  answer  is,  that  the  defendant 
"  be  hence  dismissed  with  the  costs  wrongfully  sustained " 
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No  error  is  assigned  upon  the  ground  that  costs  were 
decreed  the  complainant,  nor  could  there  be,  as  the  award 
of  costs  rested  in  the  discretion  of  the  court.  R.  S.,  §  14, 
p.  166. 

Writ  dismissed. 


Mills  v.  Bttttriok  et  al. 

A  defendant  in  a  suit  in  chancery  failing  to  file  a  croas-blU  is  not  entitled  to 

affirmative  relief. 

Error  to  Probate  Court  of  Clear  Cfreek  County. 
Mr.  L.  C.  Rockwell,  for  plaintiff  in  error.         ♦. 
Mr.  M.  S.  Taylor,  for  defendants  in  error. 

Per  Curiam.  The  plaintiff  in  error  was  defendant  below. 
Having  failed  to  file  a  cross-bill,  he  was  not  entitled  to 
affirmative  relief.  He  cannot  coin  plain,  that  relief  to  which 
he  failed  to  assert  a  right  was  not  granted  him.  His  atti- 
tude in  this  respect  is  similar  to  the  attitude  of  the  plaintiff 
in  error  in  the  cases  of  Monti  &  Caze  v.  Bishop^  and  Sisty 
V.  Bebee^  decided  at  this  term. 

For  the  reasons  expressed  in  the  opinions  in  those  oases, 
the  writ  must  be  dismissed. 

Writ  dismissed. 


Garoan  et  al.  v.  School  District  No.  15. 

1.  In  an  action  of  debt  on  a  bond,  \7here  the  plaintiff,  instead  of  demurring, 
replies  to  a  plea  of  nii  debit,  lie  will  be  put  upon  proof  of  every  allega- 
tion in  his  declaration,  and  the  defendant  may  avail  himself  of  any 
ground  of  defense  which  in  general  might  be  taken  advantage  of  nnder 
that  plea. 

8.  [If  a  person  becomes  bound  as  surety  to  or  for  sev^^l  persons^  the  engage 
ment  must  be  understood  to  be  in  behalf  of  those  persons  oojlectiv^^ 
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and  jointly,  and  in  case  of  tbo  deatU  of  any  of  them  it  will  not  coDtione 
on  behalf  of  the  survivora,  unless  the  obligation  so  expressly  states,  or 
the  parties  to  or  for  whom  the  surety  is  bound  are  described  as  a  class, 
body  or  the  like,  so  as  to  plainly  imply  that  the  security  is  given  to  or  for 
a  class  or  body. — Per  Stone,  J.] 

3.  The  question  of  service  of  processor  appearance  is  a  jurisdictional  qaas- 
tion ;  it  cannot  be  open  to  doubt,  but  must  be  made  to  appear  cnndo- 
Bively  by  the  record. 

4  An  entire  judji^ment  against  several,  if  reversed  as  to  one  must  be  reversed 
as  to  all. 

Appeal  from  District  Court  of  Weld  Cowdy. 

The  plaintiff  in  the  court  below  obtained  a  verdict  in  the 
penalty  of  the  bond,  and  damages  were  assessed  in  the  sum 
of  $448.03.  A  motion  for  a  new  trial  was  overruled  and 
judgmerti  entered  on  the  verdict,  and  thereupon  the  defend- 
ants prayed  an  appeal  to  this  court, 

Meisr^.  Mellbr  &  Clough,  for  appellants. 

Messrs.  Wells,  Smith  &  Macon,  for  appellees. 

Stone,  J.  Ooddard  and  G^rgan  entered  into  written 
contract  with  the  School  District,  appellee,  for  doing  cer- 
tain work  in  the  building  of  a  school  house,  and  to  secnre 
the  due  performance  of  the  contract  on  their  part,  they, 
together  with  Niemeyer  and  Getz,  as  sureties,  executed  a 
bond  to  the  district  in  the  penal  sum  of  one  thousand  dol- 
lars. 

This  action  is  in  debt  on  the  bond,  brought  against  Gar- 
gan  and  the  sureties  aforesaid  (Goddard  having  died  before 
performance  of  the  contract),  the  breaches  assigned  being 
the  failure  of  Gargan  and  Goddard  in  the  life-time  of  the 
latter,  and  of  Gargan  afterward,  to  perforin  certain  of  the 
work  specified  in  the  contract,  and  for  unskillful  perform- 
ance of  portions  of  what  was  done,  whereby  damage 
accrued,  etc. 

The  pleas  are:  1st.  Nil  debit;  2d.  No7i  est  factuM ;  ^^' 
Non-performance  by  plaintiff  of  conditions  as  to  payment; 
4th.  Non-performance  as  to  conditions  to  be  performed  by 
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plaintiff  respecting  the  foundation  of  the  building ;  6th. 
Covenants  performed  ;  6th.  NvZ  tiel  corporatian  ;  and  7th. 
Set  off. 

From  the  view  which  we  take  of  this  case  under  the  state 
of  the  pleadings  presented  by  the  record,  we  do  not  deem  it 
necessary  to  examine  in  detail  all  the  questions  offered  for 
our  consideration  by  counsel  for  appellants  upon  the  very 
numerous  assignments  of  error,  and  the  elaborate  briefs  filed 
in  the  cause. 

The  plea  of  nil  debit  interposed  was,  in  this  action,  bad 
on  demurrer,  but  having  been  replied  to,  the  plaintiff  was 
thereby  put  upon  proof  of  every  allegation  in  his  declara- 
tion, and  the  defendants  were  at  liberty  to  avail  themselves 
of  any  ground  of  defense  which  in  general  might  be  taken 
advantage  of  under  that  plea.     1  Chit*  PL  483. 

This  plea  puts  in  issue  the  existence  of  the  debt  at  the 
time  of  pleading,  and  consequently  any  matter  may  be 
given  in  evidence  under  it  which  shows  that  nothing  was  due 
at  that  time,  as  payment,  release  or  other  matter  in  dis- 
charge of  the  debt.  1  Chit.  PI.  48L  And  hence  under  issue 
made  by  this  plea  as  it  stood,  it  was  competent  for  the  sure- 
ties to  have  shown  the  death  of  Qoddard,  one  of  the  prin- 
cipals in  the  bond,  in  discharge  of  any  liability  thereafter. 

Mr.  Chitty  lays  down  the  doctrine  that  "if  a  person  en- 
gage as  surety  for  more  persons  than  one,  the  engagement 
is  understood  to  be  on  behalf  of  those  persons  collectively 
and  jointly,  and  in  case  of  the  death  of  any  of  them,  it  will 
not  continue  on  behalf  of  the  survivors."  1  Chitty' s  Con- 
tracts (11th  Am.  ed.),  767  ;  Fell  on  Suretyship,  620. 

The  doctrine  that  whenever  a  surety  becomes  bound  for 
the  performance  of  more  than  one  person,  his  obligation 
does  not  extend  beyond  the  death  or  retirement  of  any  of 
those  for  whom  he  has  engaged  to  be  answerable,  is  estab- 
lished by  an  almost  unbroken  line  of  decisions,  both  Eng-* 
lish  and  American,  reaching  back  for  three  quarters  of  a 
century.     And  this  rule  is  applied  as  well  to  the  parties  to 
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whom  the  surety  is  bound  —  the  obligees,  as  to  those /or 
whom  he  is  bound  —  the  principal  obligors- 

The  reason  upon  which  the  doctrine  rests,  when  applied 
in  a  case  like  the  one  before  us,  is  well  expressed  by  Lord 
Mansfield  in  the  case  of  Weston  v.  Bartoriy  4  Taunton,  673, 
wherein,  after  a  review,  of  all  the  preceding  cases,  he  says : 
"  It  is  very  probable  that  sureties  may  be  induced  to  enter 
into  such  a  security  by  a  confidence  which  they  repose  in 
the  integrity,  diligence,  caution  and  accuracy  of  one  or  two 
of  the  partners.  In  the  nature  of  things  there  cannot  be 
a  partnership  consisting  of  several  persons  in  which  there 
are  not  some  possessed  of  those  qualities  in  a  greater  de- 
gree than  the  rest,  and  it  may  be  that  the  partner'  dying  or 
going  out  may  be  the  very  one  on  whom  the  surety  most 
relied;  it  would  be,  therefore,  very  unreasonable  to  hold 
the  surety  to  his  contract  after  such  a  change." 

The  leading  cases  in  which  this  doctrine  is  enunciated 
are,  University  of  Cambridge  v.  Baldwin^  6  M.  &  W.  686  J 
Simpson  v.  OooJc^  1  Bing.  452 ;  Qremer  v.  Higginson^  1 
Mason  (U.  S.  Oir.  C),  337;  Myers  v.  Edge,  7  Term  R. 
(Durnford  &  Bast)  254  ;  Strange  v.  Lee,  3  East,  484  ;  Weston 
V.  Barton,  supra;  Penoyer  v.  Waison,  16  Johns.  100;  Smith 
V.  Montgomery,  3  Texas,  203. 

The  only  exceptions  to  the  doctrine  of  these  decisions 
are :  first,  where  the  language  of  the  obligation  expressly 
limits  the  liability,  or  extends  it  to  survivors,  or  to  any  or 
either  of  the  obligees  or  principals,  whether  associated 
together  or  otherwise ;  and  second,  w\iere  the  parties  for  or 
to  whom  the  sureties  are  bound,  are  described  as  a  class, 
company,  bank,  or  the  like,  and  not  to  the  members  or 
partners  nominatim,  so  as  to  plainly  imply  that  the  security 
is  given  to  or  for  the  class  or  body  as  such  regardless  of 
changes  in  the  integral  parts.  Barclay  v.  Jjuoas,  1  Term 
Rep.  291.  There  is  nothing  in  the  language  of  the  bond  to 
take  this  case  out  of  the  operation  of  the  general  rule. 

As  a  general  rule  such  defense  should  be  pleaded  spe- 
cially, and  on  behalf  of  the  sureties  alone,  but  as  we  have 
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shown,  under  the  plea  of  nil  debet  as  it  stood  ia  this  oase, 
the  defense  might  be  made  the  ground  of  a  proper  motion. 

The  death  of  Goddard  appeared  in  the  evidence  of  the 
plaintiff,  as  well  as  upon  the  face  of  the  declaration,  and  it 
was  not,  therefore,  necessary  for  the  defendants  to  intro- 
duce proof  of  the  fact.  Such  being  the  case,  the  motion 
of  the  defendants  for  a  new  trial  should  have  been  granted 
on  the  ground  that  the  verdict  was  against  the  evidence. 

A  question,  however,  is  made  as  to  whether  the  pleas 
interposed  were  on  behalf  of  the  sureties  alone,  or  on  be- 
half of  all  the  defendants. 

The  record  shows  that  the  sureties,  Niemeyer  and  Gtetz, 
only,  were  served  with  process  ;  that  as  to  the  defendant, 
Gargan,  the  return  was  nonest  inventus.  •  The  *' defend- 
ants served"  appeared  by  G.  W.  Miller,  Esq.,  as  attorney. 
The  rule  to  plead  was  on  the  ^^  defendants  served."  The 
pleas  filed  were  on  behalf  of  "the  defendants."  These 
pleas  are  to  be  taken  as  the  pleas  of  the  defendants  served, 
and  not  of  all  the  defendants  named  to  the  action.  BoUoi/n 
V.  Edwards,  4  Gilm.  119;  Qhester  v.  Miller,  13  Cal.  668; 
Violei  V.  Waters,  1  J.  J.  Marshall,  303 ;  Hubbhard  r.  Dvbois^ 
2rt  Vt.  94 ;  Freeman  on  Judgments,  §  155. 

The  record  should  distinctly  show  the  service  of  process 
on  defendants,  or  their  voluntary  appearance;  it  ought  not 
to  be  left  to  inference  or  conjecture.  McQaU  v,  LesAen,  2 
Gilm.  47  ;  Olemson  v.  Slate  Bank,  1  Scam.  46. 

At  a  subsequent  term  of  the  court— the  third  term  after 
that  to  which  suit  was  brought  and  the  process  returned — 
Gargan  makes  an  affidavit  in  support  of  a  motion  for  con- 
tinuance on  behalf  of  *'the  defendants"  and  names  him- 
self as  ''a  witness  and  a  party."  This,  however,  in  nowise 
necessarily  connects  him  with  the  pleas  which  had  two 
terms  previously  been  filed  on  behalf  of  the  defendants 
served,  nor  does  it  prove  that  he  had  appeared  to  the  action. 
He  might  well  be  a  witness  on  behalf  of  the  sureties,  and- 
yet  not  have  either  appeared  or  pleaded  to  the  action.  To 
say  that  he  had  done  either,  is  to  indulge  in  conjecture. 
Vol.  IV— 8. 
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The  question  raised  by  want  of  service  of  process,  or 
upon  doubtful  appearance,  is  a  jurisdictional  qut*stion, 
affecting,  necessarily,  the  validity  of  the  judgment,  and, 
therefore,  such  service  or  appearance  cannot  be  open  to 
doubt  or  conjecture,  but  must  be  made  conclusively  to 
apx)ear. 

The  pleas,  therefore,  must  be  held  to  be  the  pleas  of  the 
sureties  alone,  and  their  defense  clearly  available  under  the 
plea  of  nil  debits  which  was  made  to  stand  as  the  general 
issue. 

The  verdict  being  in  part  for  damages  accruing  on  alleged 
breaches  after  the  death  of  Goddard,  was  to  that  extent 
unauthorized  by  the  evidence,  and  the  motion  for  new  trial 
should  have  been  granted. 

Gte^rgan  not  having  been  served  with  process,  and  not  hav- 
ing api)eared  to  the  action,  nor  pleaded  therein,  the  judg- 
ment was  erroneous  as  to  him  also. 

This  error  with  respect  to  the  judgment  against  Gargaii 
would  in  itself  be  sufficient  to  reverse  the  judgment,  with- 
out reference  to  errors  relating  to  the  case  of  the  sureties. 

The  judgment  being  entire,  if  reversed  as  to  one,  must  be 
reversed  as  to  all.  AttvoIcL  v.  Sanford^  14  Johns,  424 ; 
Richards  v.  Walton^  12  id.  434 ;  Boyce  v.  Watson^  3  J.  J. 
Marshall,  198 ;  Oaylord  v.  PaynSy  4  Conn.  190 ;  Mumford 
V.  OoerseerSj  etc.^  2  Rand.  313. 

And  this  is  the  case,  although  the  error  relates  only  to 
one.    Powell  on  Appellate  Proc.  286. 

The  judgment  of  the  district    court  will  therefore  be 

Heversed. 

Thatchee,  C.  J.  I  agree  that  the  court  below  erred  in 
entering  a  joint  judgment  against  Gargan,  Niemeyer  and 
Getz,  as  the  record,  properly  construed,  stows  that  only 
Niemeyer  and  Getz  appeared  and  pleaded  to  the  action,  and 
for  this  error,  I  think,  the  judgment  should  be  reversed.  In 
this  view  brotherELBEET  concurs.  As  to  the  liability  of  the 
sureties  for  breaches  of  the  building  contract,  occurring 
subsequent  to  th«  death  of  Goddard,  no  opinion  is  at  pres- 
ent expressed. 

Bee  StreeUr  v.  Marthall  S.M,Ok4  Cola  540i 
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Heaton  V,  Mtebs. 

1.  A  plea  of  non  est  Jactum^  unverified,  can  serve  no  purpose  in  an  action  of 

assumpsit  when  pleaded  witU  the  general  issue. 

2.  Whether  the  principal  or  agent  is  the  party  liable  upon  a  note  or  bill  of 

exchange,  must  be  determined  from  the  instrument  itself.  Parol  evidence 
is  not  admissible  in  tke  case  of  negotiable  paper,  to  charge  au  unnamed 
principal. 
8.  A  defendant  has  no  riglit  to  continue  to  present  the  same  defense  by  differ- 
ent pleas.  When  a  defendant  takes  leave  to  amend  Lis  plea  after  de- 
murrer sustained  thereto,  he  waives  his  right  to  assign  error  on  the  action 
of  the  court  in  sustaining  the  demurrer. 

4.  A  promissory  note,  like  any  other  chattel,  may  be  the  subject-matter  of  a 

contract,  but  such  contract  must  be  supported  by  an  independent  consid* 
eration.  Failure  of  title  to  land  given  in  consideration  of  a  note  is  a 
good  defense  in  an  action  on  the  note. 

5.  A  subsequent  written  agreement,  showing  a  contingency  upon  which  the 

payment  of  a  promissory  note  is  to  depend,  is  admissible  in  evidence 
under  the  general  issue  in  an  action  on  the  note  by  an  assignee  after 
maturity,  against  the  maker. 

6.  The  question  in  assumpsit  under  the  general  issue  is:  was  there  a  subsist- 

ing debt  or  cause  of  action  at  the  time  of  commencing  the  suit  ?  Under 
It  the  defendant  may  show  performance  of  the  contract  declared  upon,  or 
any  legal  excuse  for  non-performance. 

Error  to  District  Court  of  Oilpin  Cowniy, 

Myers,  the  defendant  in  error,  brought  an  action  of 
assumpsit  against  Heaton,  the  plaintiff  in  error,  upon  the 
following  instrument,  which  had  been  assigned  to  plaintiff 
after  maturity : 

''Black  Hawk,  Colorado,  May  19,  X873. 
Received  of  George  W.  Heaton,  President  of  the  Sierra 
Madre  Tunnel  Company,  fiye  hundred  dollars  in  part  pay- 
ment of  the  sum  of  five  thousand  dollars,  on  payment  ol 
which  I  hereby  covenant  to  him  for  and  in  behalf  of  said 
company  my  (160  a)  homestead,  situate  near  Black  Hawk, 
aforesaid,  together  with  the  fences,  houses,  tenements,  build- 
ings, horses,  wagons,  tools,  water-wqrks,  and  all  and  sua-. 
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dry  the  goods,  chattels  and  property  thereon,  and  I  do 
hereby  assign  and  give  over  the  n^e  and  benefit  of  the  said 
foiH»going  property,  real,  personal  and  mixed,  to  the  said 
G.  W-  Heaton,  or  his  order,  fully,  freely  and  for  all  pur- 
poses as  he  may  will  or  designate.  Witness  my  hand,  this 
19th  day  of  May,  A.  D.  1873. 

$500.00.  Peter  C.  Johnson." 

''May  19,  1873. 

I,   the    above-named    G.  W.  Heaton,  do  acknowledge 

that  four  thousand  five  hundred  (4,500)  dollars  are  yet  due 

to  P.  C.  Johnson,  who  has  given  me  a  deed  for  the  abcn-e- 

named  properties,  on  the  payment  by  me*of  five  hundred 

(600)  dollars. 

G.  W.  Heaton." 

The  cause  was  tried  to  the  court,  upon  the  general  issue, 
the  only  plea  remaining  in  the  record.  The  agreement 
adverted  to  in  the  opinion  of  the  court  as  having  been  made 
subsequent  to  the  foregoing  instrument,  and  which  was 
offered  in  evidence  by  the  defendant  and  rejected,  is  as 
follows : 

''  Memorandum. — Whereas,  by  a  warranty  deed,  recorded 
at  Central  City,  Gilpin  county,  Colorado,  from  Peter  C. 
Johnson  to  George  W.  Heaton,  on  the  27th  day  of  May,  A. 
D.  1873,  a  certain  title,  purporting  to  convey  one  hundred 
and  sixty  acres  in  section  17,  township  3,  range  72  west, 
was,  with  all  the  improvements  and  other  property,  real 
and  personal  thereon,  transferred  from  the  said  John- 
son to  the  said  Heaton,  for  the  consideration  of  $6,000;  and 
whereas,  §500  have  actually  been  paid  to  the  said  Johnson 
by  the  said  Heaton,  on  his  receiving  possession  of  the  above 
from  the  said  Johnson,  it  is  agreed  and  hereby  witnessed 
between  the  said  parties  that  the  said  P.  C.  Johnson  shall 
prove  to  the  satisfaction  of  the  said  Heaton  and  his  counsel 
the  <ilearness  and  soundness  of  the  said  Johnson's  title  to 
the  land  aforesaid,  by  all  the  evidence  necessary  and  possi- 
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ble,  and  tliat  such  proof  shall  be  made  before  the  payment 
of  the  next  instalment  of  the  ptircA&<je-money. 

P.  C.  Johnson,  [x] 

"  Delivered,  sealed  and  signed  by  P.  C.  Johnson  on  the 
20th  day  of  June,  A.  D.  1873,  at  the  Sierra  Madre  Tunnel 
Company's  works,  Black  Hawk,  Colorado,  in  presence  of 

James  McQueen." 

The  plaintiff  had  judgment  for  $4,920. 

Messrs.  H.  M.  &  W.  Teller,  for  plaintiff  in  error* 

Mr.  Alvin  Marsh,  for  defendant  in  error. 

Elbert,  J.  The  second  plea  of  the  defendant  below, 
denying  the  execution  and  delivery  of  the  dote  declared 
on,  had  no  force  or  effect,  as  it  wa43  not  verified  as  required 
by  statute.  In  an  action  where  it  was  properly  pleadable 
at  common  law  as  the  general  issue,  the  plea  of  mm  eit 
factum  would  be  good,  though  not  verified,  and  under  it, 
the  defendant  might  insist  on  any  legal  defense  that  he 
could  have  done'  at  common  law,  except  denying  or  dis- 
proving the  execution  of  the  instrument  declared  on. 
Longley  et  al.  v.  NorraU^  1  Scam.  389. 

But  this  was  an  action  of  assumpsit  The  general  issue^ 
non  assumpsit  was  pleaded,  and  the  second  plea,  which  in 
effect,  though  not  in  form,  is  a  plea  of  non  est  factum^  had 
no  place  nor  served  any  purpose,  so  long  as  it  was  unveri- 
fied. 

The  demurrer  to  the  third  plea  was  also  properly  sus- 
tained. It,  in  substance,  alleges,  that  the  defendant  Heaton 
executed  and  delivered  the  note  declared  on,  to  Johnson, 
the  original  paj'^eo,  on  behalf  of  the  Sierra  Madre  Tunnel 
Company,  and  as  the  agent  of  said  company,  "and  that  it 
was  not  made  or  intended  to  be  an  acknowledgment  of  any 
debt  due  from  the  defendant  to  said  Johnson." 

Whether  the  principal  or  agent  is  the  party  liable  upon 
a  note  or  bill  of  exchange  must  be  determined  from  the 
instrument  itself. 
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Oral  evidence  is  not  admissible  in  the  case  of  negotiable 
paper  to  cliarge  an  unnamed  principal.  In  tbe  expressive 
language  of  the  authorities,  a  note  or  bill  of  exchange,  "is 
a  courier,  without  luggage,  whose  countenance  is  its  pass- 
port." 1  Daniel  on  Neg.  Inst.,  §  303 ;  Byles  on  Bills,  37  * 
(6th  ed.) ;  Story  on  Agency,  §  154,  p.  199  (n.  5;. 

The  rule  is,  as  stated  by  Mr.  Story,  "if  it  can  upon  the 
whole  instrument  be  collected,  that  the  true  object  and 
intent  of  it  are  to  bind  the  principal,  and  not  to  bind  the 
agent,  courts  of  justice  will  adopt  that  construction  of  it, 
however  informally  it  may  be  expressed." 

The  due  bill  in  this  case  is  a  personal  acknowledgment 
of  indebtedness  to  Johnson  by  the  defendant,  and  there  is 
nothing  to  disclose  that  he  acted  as  agent  for  or  on  behalf 
of  a  principal. 

If  the  due  bill  be  construed  in  connfection  with  the  writ- 
ing which  precedes  it,  the  words,  "  president  of  the  Sierra 
Madre  Tunnel  Company,"  are  but  descriptio  personcBy 
and  would  not  bind  the  company  as  principal.  There  is 
nothing  indicating  that  the  due  bill  was  made  in  exectdian 
of  an  agency. 

The  fourth  plea  was  twice  amended.  As  first  amended 
it  was  demurred  to,  and  the  demurrer  sustained.  As  again 
amended,  it  was  stricken  from  the  files,  upon  the  ground 
that  it  was  but  a  repetition  of  the  plea  which  it  proposed 
to  amend.  A  comparison  of  the  two  pleas  shows  the 
objection  true  in  fact.  There  is  no  substantial  difference 
between  the  plea  as  it  stood,  and  the  plea  as  amended ;  and 
it  was  entirely  within  the  discretion  of  the  court  to  strike 
such  a  plea  from  the  files.  A  defendant  has  no  right  to 
continue  to  present  the  same  defense  by  different  pleas 
{Parks  V.  Holmes^  2  III.  554),  nor  may  he  repeatedly  refer 
to  the  decision  of  the  court,  the  legal  suflBiciency  of  the 
same  defense,  under  the  guise  of  an  amended  plea..  The 
defendant  having  taken  leave  to  amend  his  fourth  plea, 
waived  his  right  to  assign  error  on  the  action  of  the  court, 
in  sustaining  the  demurrer  thereto.  Dean  v.  Oecman,  44 
111.  286;  Waun  v.  McOoon,  2  Scam,  74. 
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The  further  additional  plea  was  but  a  repetition  of  the 
defense  sought  to  be  set  up  in  the  third  plea,  and  was  also 
properly  stricken  from  the  files. 

It  is  claimed  that  the  court  erred  in  excluding  the  subse- 
quent agreement  between  Johnson  and  the  defendant 
Heaton.  It  sufficiently  appeared  that  the  subject-matter 
of  this  agreement  was  the  note  declared  on,  and  the  land 
for  the  purchase-money  of  which  this  note  was  given. 

A  promissory  note,  like  any  other  chattel,  may  be  the 
subject-matter  of  a  contract^  but  such  contract  must  be  sup- 
ported by  an  independent  consideration.  1  Daniel  on  Neg. 
Inst.,  §  157.  . 

The  agreement  offered  was  under  seal,  and  imported  a 
consideration.  Aside  from  this,  however,  Johnson's  title 
to  the  land  conveyed  was  questioned  by  Heaton.  Failure 
of  title  was  a  good  defense  to  the  note  held  by  Johnson  for 
the  purchase-prtce.  Mason  v.  Wail  et  al,,  4  Scam.  1:37; 
Gregory  v.  Scott^  id.  392. 

Johnson  was  also  liable  on  his  covenant  of  warranty  in 
case  of  eviction.  The  settlement  of  these  disputes  without 
resort  to  litigation  was  a  sufficient  consideration  for  the 
agreement  of  Johnson  not  to  demand  further  payment  of 
the  purchase-money  until  he  had  submitted  satisfactory 
evidence  touching  the  validity  of  his  title.  Nor,  as  urged 
by  the  appellee,  was  the  agreement  void,  as  imposing  an 
impossible  condition. 

The  condition  that  Johnson  should  prove  to  the  satisfao* 
tion  of  Heaton  and  his  counsel,  the  clearness  and  soundness 
of  his  title  to  the  land,  "  before  payment  of  the  next  instal- 
lment of  the  purchase-money,"  only  required  such  proof  of 
title  as  a  reasonable  man  would  be  bound  to  accept,  and 
which  a  court  of  justice  would  not  permit  him  to  arbitra- 
rily reject.  Myers  having  taken  the  note  after  maturity, 
his  action  was  subject  to  the  same  defenses  as  if  Johnson, 
the  payee,  had  been  plaintiff.  Was  this  agreement  admis- 
sible under  the  general  issue  %  The  doctrine  of  the  general 
issue  is  exceptional,  and  under  the  authorities,  the  defenses 


Digitized  by 


Google 


64  Hkaton  v.  Mybbs.  [Apr.  T., 

not  admissible  under  this  issue  are  very  limited.  It  was 
held  in  the  case  of  Munro  v.  Kingy  3  Col.  238,  that  a 
written  agreement,  cotemporaneous  with  the  note  declared 
on,  and  the  effect  of  which  was  to  prescribe  a  contingency 
until  the  happening  of  which  no  action  could  be  maintained, 
was  admissible  under  the  general  issue.  We  are  unable 
to  see  any  sufficieni  reason  for  saying  that  a  subsequent 
written  agreement,  making  the  payment  of  a  note  condi- 
tional, should  not  likewise  be  admitted  under  the  general 
issue. 

Under  the  authorities,  the  fact  that  it  is  a  subsequent 
agreement  would  not  operate  to  exclude  ^it.  Payment, 
release,  a  specialty  given  for  the  debt,  a  judgment  rendered 
for  either  party  in  a  former  action  for  the  same  cause,  an 
award  of  arbitrators  deciding  tlje  right  in  question,  and 
accord  and  satisfaction,  all  imply  subsequent  matter,  and 
yet  are  all  good  defenses  under  the  plea  of  non  assumpsit. 
Gould's  Plead.,  §  47  et  seq. 

The  few  defenses  which  are  held  not  admissible  under 
this  issue,  are  such  as  admit  the  debt,  but  go  in  denial  of 
the  remedy  only.     Gould's  Plead.,  §  67. 

The  written  agreement  offered  in  evidence  does  not  admit 
the  debt ;  on  the  contrary  it  excludes  any  liability  on  the 
part  of  the  defendant,  except  upon  a  condition  precedent 

The  question  in  assumpsit  upon  the  general  issue  is,  was 
there  a  subsisting  debt  or  cause  of  action  at  the  time  of 
commencing  the  suit  ?    2  Tidd's  Prac.  647.* 

Under  it  the  defendant  may  show  performance  of  the  con- 
tracts declared  upon,  or  any  legal  excuse  for  non-perform- 
ance, lb. 

Unimpeached,  this  agreement,  together  with  the  testi- 
mony of  Heaton,  that  the  proofs  of  title  stipulated  for,  had 
not  been  produced,  presented  a  legal  excuse  for  non-pay- 
ment of  the  note  declared  on.  They  disproved  any  sub- 
sisting debt  or  liability  at  the  time  of  the  commencement  of 
the  suit. 

The  court  erred  in  refusing  to  admit  it  in  evidence. 
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The  agreement  concerns  alone  the  purchase-mc^ney  re 
maining  unpaid.    The  rights  of  the  parties  respecting  the 
land  conveyed,   and  the  live  hundred  dollars  parchase. 
money  already  paid,  are .  not  involved  and  need  not  be 
determined. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded  for  further  proceedings  according  to  law. 

Reversed, 

nxiVr^^Smi)k^. {^oi^i;  "'""'  "^^ <''^-^'''-^^'"- ^"  PR*»»^-r  HAMe  I)f*'KK..Kby dWerentpleaa: 
th£  suit  waa  at  common  law  frequently  tried  under  the  general  lMue;ira?Io^?!/i",Sr9 

Locke  -o.  The  City  of  Centra r.. 

No  assampflit  is  implied  on  the  part  of  a  municipal  eorponition  in  respect  to 
services  performed  by  one  of  its  officers,  for  which  the  ordinances  alio vir 
no  compensation. 

Error  to  District  Court  of  Gilpin  County. 

Judgment  of  nonsuit  was  entered  against  the  plaintiff 
in  the  court  below. 

Mr.  L.  0.  Rockwell,  for  plaintiff  in  error. 

Mr.  H.  M.  Orahood,  for  defendant  in  error. 

Thatcher,  C.  J.  In  April,  1874,  Bradford  H.  Locke  was 
duly  elected  by  the  council  of  the  city  of  Central,  as  city 
surveyor  for  the  then  ensuing  municipal  year.  His  general 
duties  were  prescribed  by  ordinance  ;  which  also  provided 
that  he  should  *' perform  such  other  duties  as  might  be 
enjoined  upon  him  by  ordinance  or  resolution  of  the  city 
council."  The  same  ordinance  prescribed  the  compensa- 
tion he  should  receive  for  surveying,  subdividing  or  giving 
the  grade  of  any  lot  or  piece  of  ground  within  the  city,  and 
furnishing  a  certificate  thereof — which  compensation  was 
to  be  paid  by  the  parties  at  whose  request  sucli  work  was 
done.  The  ordinance  is  silent  as  to  fees  to  be  paid  tlie  city 
surveyor  for  all  other  services.  It  was  admitted  at  the  trial 
that  he  had  received  full  compensation  for  such  work  as  the 
Vol.  IV -^9 
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ordinaqce  prescribed  fees.  The  suit  was  instituted  to 
recover  for  the  performance  of  various  duties,  imposed  upon 
him  by  ordinance  or  resolution,  for  which  no  fees  were 
fixed.  The  plaintiff  proceeded  upon  the  notion  that  upon 
an  implied  assumpsit  he  was  entitled  to  recover  from  the 
municipal  corporation  whatever  his  services  were  reasonably 
worth  for  the  discharge  of  all  duties  for  which  the  ordi- 
nance allowed  no  compensation. 

It  is  competent  for  the  city  council  to  increase  or  diminish 
the  fees  j)ertaining  to  the  office  of  city  surveyor,  or  abolish 
them  altogether.  Its  incumbent,  if  the  fees  be  diminislied 
or  entirely  taken  away,  may  at  once  resign.  As  the  relation 
between  himself  and  the  city  does  not  rest  upon  contract, 
he  is  not  legally  bound  to  continue  his  services  until  the 
expiration  of  his  term.  But  having  accepted  the  office,  as 
long  as  he  performs  its  duties,  the  measure  of  his  compen- 
sation must  be  determined  by  the  city  authorities. 

Where  the  relation  of  employer  and  employee  exists 
both  parties  are  bound  by  the  terms  of  the  contract.  If 
either  party  violates  his  agreement  with  the  other,  he  may 
sue  for  breach  of  contract.  If  the  employer  discharge  the 
employee  before  the  expiration  of  his  term  of  service,  he 
can  be  made  to  respond  in  damages.  But  between  a  muni- 
cipal corporation  and  its  officers,  a  very  different  relation 
exists.  If  an  officer  neglects  to  perform  his  duties,  the 
municipality  has  no  remedy  against  him  for  breach  of  con- 
tract. At  his  pleasure  he  may  relinquish  his  office.  His 
remuneration  for  services  to  be  rendered  may,  in  the 
absence  of  any  charter  restriction,  be  changed  from  time  to 
time  at  the  will  of  the  city  council  In  the  City  of  ITobokcn 
V.  Gear  J  3  Dutcher,  278,  the  court  says:  ''  An  appointment 
to  a  public  office,  therefore,  either  by  the  government  or  by 
a  municipal  corporation,  under  a  law  fixing  the  compen- 
sation and  the  term  of  its  continuance,  is  neither  a  contract 
between  the  public  and  the  officer  that  the  service  shall  con- 
tinue during  the  designated  term,  nor  that  the  salary  shall 
not  be  changed  during  the  term  of  office.    It  is,  at  most,  a 
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contract  that  while  the  party  continues  to  p«^rform  the 
duties  of  the  office  he  shaU  receine  the  compensation  which 
m^fty  from  time  to  time  he  promded  hylam?^  See,  also, 
Baker  v.  The  City  of  Utica,  19  N.  Y.  326 ;  Similh  v.  The 
JkTayor  of  New  Yoi%  37  id.  620  ;  The  CovimonweaUh  v. 
Bctcon^  6  Serg.  &  Rawle,  322. 

As  the  city  surveyor  entered  upon  the  performance  of  the 
duties  incident  to  his  office  with  reference  to  the  jirovisiom 
of  the  city  charter  and  ordinances,  no  assumpsit  is  implied 
on  the  part  of  the  corporation  in  respect  to  his  services.  1 
Dill,  on  Mun.  Corp.,  §  169,  and  cases  cited. 

That  during  the  year  the  plaintiff  in  error  served  the  city 
of  Central  the  duties  of  the  city  surveyor  were  more  oner- 
ous than  usual,  by  reason  of  the  great  fire  that  had 
destroyed  a  large  portion  of  the  city,  cannot  be  held  to 
affect  or  modify  the  rule  here  laid  down.  A  departure  from 
it  cannot  but  be  fraught  with  mischief  to  the  public  service. 
"Whether  the  dictate  of  common  honesty,  under  the  peculiar 
state  of  facts  presented  by  the  record  in  this  cause,  should 
have  prompted  the  city  council  to  make  the  city  surveyor 
additional  allowance  for  his  services,  it  is  not  our  province 
to  determine. 

It  will  follow  from  what  we  have  before  said  in  relation 
to  implied  assumpsit,  that  the  offer  to  prove  that  the  city 
conncil  had  paid  its  former  "  surveyors  on  bills  presented 
from  time  to  time  irrespective  of  said  ordinance^'*  was 
properly  rejected. 

The  judgment  of  the  court  below  is  affirmed  with  costs. 
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Bishop  v,  Griffith. 

1.  When  an  instrament,  lacking  one  of  the  incidents  of  a  prom'issiorj  note, 
was  nevertheless  so  misnamed,  but  was  thereafter  correctly  described  in 
the  declaration  according  to  its  legal  effect,  in  an  action  thereon  between 
the  parties  ;  held^  as  tlie  defendant  was  not  micsled,  the  instrument  was 
properly  received  in  evidence. 

3.  As  a  general  rale  the  allegation  of  the  performance  of  a  contract  cannot  be 
supported  by  proof  of  performance  of  a  substituted  contract. 

Appeal /ram  District  Court  of  Arapahoe  ComUy. 

Assumpsit.     The  plaintiff  had  judgment  in  the  court 
below  foi-  $1,857.35.    The  case  is  stated  in  th(3  opinion. 

Messrs.  Wells,  Smith  &  Macon,  for  appellant. 

Messrs.  Charles  &  Dillon,  for  appellee. 

Thatcher,  C.  J.  The  instrument  in  writing  sued  on  is 
in  the  following  form  : 

''Chicago,  April 2l5^,  1870. 
*'Due  D.  Thos.  Griffith,  one  thousand  four  hundred  and 
twenty -five  dollars,  on  or  before  the  first  day  of  January, 
A.  D.  1871,  for  value  received,  payable  to  him  in  person,  or, 
in  case  of  his  death,  then  to  his  heirs  or  executors  ;  but,  for 
reasons  well  known  between  the  parties,  this  note  is  not 
negotiable.  A.  E.  Bishop." 

The  declaration  contained  a  special  count  only,  upon  a 
promissory  note.  Although  the  instrument,  as  particularly 
described  in  the  declaration,  differs  in  legal  effect  in  no 
respect,  as  between  the  parties,  from  the  instrument  offered 
in  evidence,  the  appellant  insists  that  the  court  erred  in 
allowing  it  to  be  read  in  evidence.  The  ground  of  his  objec- 
tion is,  that  the  plaintiff,  before  describing  the  instrument 
in  his  declaration,  according  to  its  terms,  misnarried  it  a 
promissory  note.  As  it  is  sought,  in  the  body  of  the  instru- 
ment, to  restrain  its  negotiability,  and  as  all  promissory  notes 
and  due-bills,  under  our  laws,  are  declared  to  be  n^otiable 
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by  indorsement,  it  is  claimed  tbat  this  instrument  was  not 
properly  received  in  evidence.  Without  stopping  to  cour 
sider  the  effect  of  the  restrictive  words  incorporated  into  the 
instrument,  as  the  suit  is  between  the  original  parties  to  it, 
it  is  sufficient  to  say,  that  although  it  may  lack  one  of  the 
legal  incidents  of  a  promissory  note;,  undor  our  statute,  as 
it  is  thereafter  correctly  described,  according  to  its  legal 
effect  as  between  the  parties,  the  court  did  not  err  in  admits 
ting  the  instrument.  Smith  v.  Webh^  16  III..  105.  No  injury 
could  result  to  the  defendant.  The  instrument,  as  der 
scribed,  was  in  no  way  misleading. 

The  third  plea,  upon  which  the  defendant  chiefly  relied  at 
the  trial,  alleges,  that  the  plaintiff,  through  his  agent^sold 
to  the  defendant  certain  mining  property,  to  wit:  the  undir 
vided  one-sixteenth  interest  in  the  Par  Xiode  and  Tupnel 
Property  at  Georgetown,  for  the  price  of  three  tlipusand 
one  hundred  and  twenty-five  dollars  ;  and  that,  upon  such 
purchase  or  sale,  the  defendant  paid  the  sum  of  seventeen 
hundred  dollars,  and  executed  his  note  for  the  baj^ce  of 
the  purchase-money  ;  that  by  the  contract  of  sale,  Uie  plain- 
tiff sold  the  said  interest  in  said  mining  property,  upon 
condition  that  the  said  plaintiff  should  ma,k;ft  a  perfect  title 
to  the  same,  and  also,  upon  the  cpndition  that  every  thing 
in  regard  to  said  property  was  a3  represented  to.  him  by 
the  plaintiff's  agent. 

The  contract  of  sale  is  set  out  in  kaec  vcrbai^  The  plf^a 
further  avers,  that  the  plaintiff  had  never  made,  or  qflfered 
to  make  to  him  a  deed  to  the  property  he  liad  agreed  to 
convey  ;  and  further,  that  the  pljiintiff  had  no  valid  title 
himself,  and  could  convey  none  to  the  defendants  , 

The  defendant  further  avers,  that  the  mining  property 
was  the  only  consideration  for  said  pron^is^pry  note,  and 
that  said  consideration  had  wholly  failed. 

The  plaintiff,  in  reply  to  thiia  plea,  ayerred  that  Jie  had 

•  made  the  defendant  a  goqd  and  sufficient  title  tp  the.  said 

mining  property,  in  the  said  plea  mantiQB.ed,    •  The  mining 

property  described    could   only^  be   conveyed   by  deed. 


Digitized  by 


Google 


70  Bishop  v.  Griffith.  [Apr.  T., 

Whether  the  plaintiff  had  by  deed  conveyed  to  the  defend 
ant  an  undivided  sixteenth  interest  in  the  Par  Lode  and 
Tunnel  Property  was  put  in  issue.    No  deed  from  the  plain- 
tiff, conveying  or  purporting  to  convey  to  the  defendant 
any  such  interest,  was  offered  in  evidence. 

For  the  purpose  of  proving  performance  of  the  agree- 
ment, on  the  part  of  the  plaintiff,  evidence,  however,  was 
let  in,  tending  to  show  the  organization  of  the  Par  Mining 
and  Tunnelling  Company  ;  and  a  deed  was  read  in  evidence, 
executed  by  David  Thomas  Griffith  to  ''  Daniel  P.  Kidder, 
John  P,  Owen,  A.  E.  Bishop,  Henry  M.  Kidder,  David  T. 
Griffith,  Henry  E.  Pickett,  and  their  associates,  trustees  of 
the  Par  Mining  and  Tunnelling  Company,"  purporting  to 
convey  to  them  the  ^^  Par  Tunnel  Site;^^  that  after  the 
contract  of  sale,  entered  into  between  H.  M.  Kidder,  as  the 
agent  of  the  plaintiff  of  the  one  part,  and  the  defendant  of 
the  other  part,  it  was  agreed,  at  a  meeting  of  the  trustees  of 
said  company,  that  the  entire  property  should  be  conveyed 
to  them  ;    that  the  defendant  was  present  at  such  meeting, 
and  consented  thereto.      This  evidence  was  excepted  to,  on 
the  ground  that  it  was  not  pertinent  totheissue.     The  jury 
may  have    found,  on    the    evidence,    that    the  defendant 
accepted  the  performance  of    the  substituted   agreement 
as  performance  of   the  original  agreement.      The  plaintiff 
having  averred    performance    of   the  original  agreement, 
was    required    to    show    performance    according    to    its 
terms.    The  defendant  had,  by  the  pleadings,  no  notice  that 
the  plaintiff  relied  upon  the  performance  of  an  agreement 
essentially  different  from  that  set  up  by  the  defendant  as 
the  sole  consideration  for  the  note.     It  was,  doubtless,  com- 
petent for  the  parties,  to  change  the  terms  of  their  original 
agreement.    If  an  alteration  had  been  made,  and  that  fact 
pleaded,  a  legal  reason  for  the  non-performance  of  the  orig- 
inal agreement  would  have  been  made  to  appear.    If  prop- 
erly pleaded,  the  performance  of  the  substituted  agreement, 
if  performed  according  to  its  terms,  might  have  entitled  the 
plaintiff  to  recover.    But  the  evidence  admitted  involved  a 
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departure  from  the  issae.  We  are  of  opinion  that,  as  a  gen- 
eral rule,  an  allegation  of  performance  of  a  contract,  cannot 
be  supported  by  proof  of  performance  of  a  substituted  con- 
tract. Orandall  v.  ClarTc,  7  Barb.  169 ;  Warrerl  v.  Bean^  6 
Wis.  122,  and  authorities  there  cited  ;  Thompson  v.  JeweUy 
1  A.  K.  Marshall,  95. 

This  doctrine  is  not  thought  to  be  at  variance  with  the 
doctrine  announced  in  The  Atlantic  Insurance  Co.  v. 
Manning^  3  Ool.  224,  that  the  averment  of  performance  of  a 
formal  condition  precedent,  in  an  insurance  policy,  to  the 
effect  that  preliminary  proof  of  loss  should  be  furnished  to 
the  company  by  the  insured,  is  supported  by  proof  of  total 
waiver  of  that  requirement.  Such  a  condition,  it  is  held  by 
the  supreme  court  of  Pennsylvania,  is  merely  formal,  and, 
at  most,  a  condition  precedent,  not  to  the  undertaking  of 
the  insurers,  but  to  the  right  of.  action  of  the  insured.  In- 
land Insurance  &  Deposit  Company  v.  Staffer,  33  Penn. 
403  ;  Hartford  Fire  Insurance  Company  v.  Smith  &  DoU^ 
3  Col.  422. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Heversed. 


First  National  Bank  of  Lake  City  v.  Bernard  et  al. 

a  notice  of  appeal  is  not,  within  the  meaning  of  the  Code,  either  a  summons, 
writ  or  other  process.  When  a  party  has  an  attorney,  a  notice  of  appeal 
served  upon  the  party  himself  has  no  force  or  effect  whatever. 

Appeal  from  District  Court  of  Hinsdale  County. 

Judgment  of  nonsuit  was  entered  in  the  district  court 
The  plaintiff  appealed.  A  motion  was  made  in  this  court 
to  dismiss  the  appeal,  assigning  among  other  grounds  that 
"  the  notice  of  appeal  was  not  served  at  the  time  or  upon 
the  persons  required  by  law." 

Mr.  A.  Danfobd  and  Mr.  A.  T.  Gunnell,  for  appellant. 
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Mr.  C.  S.  Thomas,  for  appellee. 

Per  Curiam.  The  record  shows  that  the  appellee,  Boggs, 
appeared  jn  the  court  below  by  his  attorneys.  The  only 
notice  of  appeal,  given  in  the  case,  was  served  upon  Boggs 
personally.  Section  839  of  the  Code  provides  that  a  copy  of 
such  notice  may  be  served  upon  the  adverse  party  or  his 
attorney;  but  it  affords  no  light  as  to  the  circumstauces 
under  which  service  may  properly  be  made  upon  one  or  the 
other.  By  section  397  it  is  provided  as  follows  :  * '  But  in  all 
cases  where  the  party  has  an  attorney  in  the  action  or  pro- 
ceeding, the  service  of  papers,  when  required,  shall  be  upon 
the  attorney  instead  of  the  party,  except  of  summons,  writs, 
and  other  process,  issued  in  the  suit,  and  of  papers  to  bring 
him  into  contempt'^ 

A  notice  of  appeal  is  not,  within  the  meaning  of  the  Code, 
either  a  summons,  writ  or  other  process.  TYfpp  v.  DeBow, 
.5How.  Pr.  116. 

Where  the  party  has  an  attorney,  notice  of  appeal,  served 
upon  the  party  himself,  has  no  force  or  effect  whatever. 
Such  is  the  construction  of  a  similar  provision  in  the  Cali- 
fornia Code.  Abraham  v.  SloJces^  39  Cal.  150;  Grant  v. 
White,  6  id.  66. 

There  having  been  no  positive  act  of  submission  to  the 
jurisdiction  of  tliis  court  by  the  attorney  of  Boggs,  and  he 
having  appeared  to  protest  against  the  validity  of  the  ap- 
peal, by  moving  that  it  be  dismissed  upon  the  ground  that 
the  statutory  notice  had  not  been  given,  this  court  is  power- 
less to  save  the  appeal. 

The  appeal  will  be.  dismissed  without  prejudice. 

Dismissed. 
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Bernard  et  al.  v.  Boqgs. 

¥rhere  a  {adgment  or  decree  is  rendered  aitor  tke  Code  went  into  effe^V 
in  a  oanse  oommencf^d  prior  tUereto,  tlie  only  mode  of  review,  bj  tke  party 
in  w7u>se  favor  tlie  judgment  or  decree  is  rendered,  is  bj  appeal  ttadai  the 
provisions  of  the  Code. 

Appeal  from  Distrid  Court  of  Hinsdale  Gminty. 

Mr.  C  S.  Thomas,  for  appellee,  now  moveS.  to  dismiw 
this  appeal. 

Per  Curiam.  In  taking  his  appeal,  the  appellant  in  this 
case  has  followed  the  practice  prescribed  by  the  Revised 
Statutes.  The  conditions  of  the  appeal  bond  prescribed  by- 
section  41  of  the  Practice  Act  (R.  8.  518),  show  that  an  ap- 
peal by  a  party  in  whose  favor  a  judgment  or  decree  is 
rendered,  was  not  contemplated  by  the  statute.  The  condi- 
tion that  the  appellant  shall  pay  the  judgment,  costs,  inter- 
est and  damages,  in  case  the  judgment  shall  be  affirmed, 
can  only  apply  where  the  party,  against  whom  the  judgment 
is  rendered,  is  the  appellant. 

A  party,  in  whose  favor  a  judgment  is  rendered,  can- 
not appeal  under  this  act.  This  has  been  the  Uniform  rul- 
ing of  .the  supreme  court  of  Illinois,  under  a  similar  statute. 
Addix  V.  Fahnestock^  16  111.  448;  Carr  v.  Mines^  40  Id.  88. 

Under  the  rule  laid  down  in  the  case  of  Willoughhy  v. 
Oeorge^  ante^  p.  22,  the  decree  having  been  rendered  after 
the  Code  went  into  eflTect,  the  writ  of  error  would  not  lie. 

Where  a  judgment  or  decree  is  rendered  after  the  Code 
wept  into  effect,  in  a  cause  commenced  prior  thereto,  the 
only  mode  of  review  by  ihQ  party  in  whose  faoor  the  Judg- 
ment or  decree  is  rendered,  is  by  appeal  under  the  provis- 
ions of  the  Code. 

Motion  to  dismiss  allowed,  without  prejudice. 

Bismiissed. 

Pakty  iH  Whosh  Vavoii  JuDAifiOrf  tt  Bs»r»]CBi£»  CAiTiioT  AeeWku:  Jlallv.  Jfiotitiiod^' 

Oon*.  M0.  Cn.  6  Colo.  81. 
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Jackson,  impl.,  etc.  t>.  McMurray. 

1.  Where  an  Issue  has  been  twice  found  for  the  plaintiff  by  a  jary,  their 
i^erdict  should  not  be  disturbed  unless  it  is  clearly  unpupported  byevi- 
detice. 

8h  To  admit  in  evidence  a  certificate  of  entry  of  a  register  of  the  TJ.  8.  Land 
Office,  proof  of  the  signatute  of  the  register  is  necessary. 

Appeal  from   District  Court  of  Oilpiii  County, 
The  case  is  stated  in  the  opiBion. 
.  Mr.  L.  C.  Rockwell,  for  appellant 
Messrs.  H.  M.  &  W.  Teller,  for  appellee. 

Elbert,  J.  This  was  an  action  of  ejectment,  bronght  by 
the  appellee  to  recover  the  possession  of  mining  claims 
Nos.  16  and  17  west,  on  the  Gregoiy  Lode. 

A  trial  was  had  at  the  May  term,  1876,  resulting  in  a 
verdict  for  the  plaintiff. 

The  evidence  on  behalf  of  the  plaintiff  below  showed, 
more  or  less  conclnsively,  the  actnai  possession  and  occu- 
pancy of  these  claims  by  James  Graham,  from  1860  to  1864; 
afterward  the  possession  and  occupancy  of  Thomas  Grrahara, 
one  of  his  heirs,  until  he  wias  forcibly  ejected  from  the 
property,  in  1885.  Joseph  Graham  appears  to  have  occu- 
pied the  property,  from  1860  until  some  time  in  1861,  in  con- 
nection with  his  brother  James. 

With  this  title  by  occupancy  and  possession,  the  plain- 
tiff below  connected  himself,  by  conveyance  from  the  heirs 
of  James  and  Joseph  Graham. 

The  evidence  on  the  part  of  the  defendant  tended  to  show 
possession  of  the  premises,  on  the  part  of  the  defendant's 
grantors,  as  early  as  1860. 

The  evidence  is  conflicting  as  to  which  was  the  prior  pos- 
session. 

This  issue  has  been  twice  found  in  favor  of  the  plaintiff, 
by  a  jury ;  and  their  verdict  should  not  be  disturbed,  unless 
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it  is  clearly  nnsupported  by  the  evidence.     That  such  is 
the  case  there  can  be  no  claim. 

We  need  not  inquire  whether  the  deeds,  admitted  in  evi- 
dence on  behalf  of  the  appellee,  to  show  paper  title  in  the 
Grahams,  were  properly  admitted  or  not,  as,  independent 
of  these  deeds,  there  was  sufficient  to  warrant  a  finding  in 
favor  of  the  plaintiff. 

The  offer  of  the  defendant,  to  show,  by  the  certificate  of 
the  register  of  the  United  States  Land  Office,  that  the  prop- 
erty in  dispute  had  been  entered  by  the  Consolidated  Bob- 
tail Gold  Mining  Company,  since  the  commencement  of  the 
suit,  was  properly  rejected.  There  was  no  proof  of  the 
signature  of  the  register,  and  this  was  necessary  to  entitle 
the  certificate  to  admission.  Fail  et  al.  v.  Ooodtitle^ 
Breese,  201. 

Had  proof  of  signature  been  made,  the  question  of  its 
admissibility,  except  under  a  plea  of  puis  darrein  contin- 
uance^  would  still  have  remained  to  be  determini*d. 

We  find  no  valid  objection  to  the  instructions  of  the 
court.  They  were  as  favorable  to  the  defendant  as  he  was 
entitled  to  ask. 

The  judgment  of  the  court  below  is 

Affirmed. 


HuRD  et  al.  V.  Whitsett. 

L  Tho  statute  (R.  S.  1868,  Forcible  Entry  and  Detainer)  recognizes  a  tenancy 
from  month  to  month ;  hddy  that  the  evidence  in  this  caSe  disclosed  a 
tenancy  irom  month  to  month. 

2.  Wh  re  there  was  a  holding  over  by  a  tenant  from  month  to  month,  after 
conveyance  by  the  original  lessor,  with  the  assent  of  both  the  landlord 
and  tenant;  held,  that  such  holding  over  was  upon  the  same  terms  as  tliQ 
prior  letting,  and,  in  the  absence  of  a  now  lease,  the  character  of  the 
tenancy  continued  the  same. 

8.  The  word  "  terms,"  in  the  statute  (R.  S.  1808.  p.  8J53,  §  7),  cannot  bo  con- 
strued  as  giving  a  landlord  authority,  by  a  mere  notice  to  a  tenant  hold- 
ing from  month  to  month,  to  enlarge  the  term  or  duration  of  the  tenancy. 
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Error  to  County  Court  of  Arapahoe  Couniy. 

WHiTSETT,~the  plaintiif  in  the  coart  below,  based  his 
action  upon  the  seventh  section  of  chapter  thirty-five  of  the 
Revised  Statutes,  concerning  forcible  entry  and  detainer. 
The  declaration  was  substantially  as  follows : 

First  count :  "  Plaintiff  complains  that  the  defendants  are 
indebted  to  him  in  the  sum  of  $700,  for  that  on  June  1st,  1874, 
Frank  L.  Moore  possessed  lot  28,  in  block  20, East  Denver, 
Colorado,  with  a  certain  building  thereon  ;  that  on  that  day 
the  said  Moore  rented  said  building  to  the  defendants  for  one 
month  certain,  and  from  month  to  month  thereafter ;  that  by 
such  demise  the  defendants  retained  th,e  possession  of  said 
premises  until  March  26th,  1875 ;  that  on  January  25th,  1876, 
the  said  Moore  conveyed  said  premises  to  the  plaintiff;  that 
by  such  conveyance  the  defendants  became  tenants  to  the 
plaintiff  at  a  tenancy  from  month  to  month  ;  that  on  March 
26th,  1876,  the  plaintiff  gave  notice  in  writing  to  the  defend- 
ants that  on  and  after  the  month  of  April,  he  should  con- 
sider them  his  tenants  for  one  year,  at  a  monthly  rental  of 
$176  per  month,  payable  on  the  first  day  of  every  month  ; 
that  failing  to  consent  to  such  terms  and  time,  they  should 
surrender  said  premises  at  the  expiration  of  the  month  of 
April,  the  defendants  continued  in  possession  of  said  prem- 
ises, and  still  possess  the  same  •  tliat  thereby  the  defend- 
ants became  tenants  to  the  plaintiff  for  one  year  certain 
next  after  said  month  of  April,  and  became  liable  to  pay 
the  plaintiff  $175  per  month  during  said  term  ;  that  on  No- 
vember 2d,  1875,  $700  for  said  rent  for  the  months  of 
August,  September,  October  and  November,  was  due  to 
the  plaintiff. 

*' Second  count:  That  the  plaintiff  on  May  1st,  1875,  did 
demise  to  the  defendants  one  certain  other  brick  building 
on  lot  28,  block  20,  in  East  Denver,  for  one  year  certain, 
commencing  on  the  day  last  aforesaid,  for  the  monthly  rent 
of  $175,  by  force  whereof  said  defendants  possessed  said 
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premises  until  November  1st,  1875,  at  which  time  $700  was 
due  and  owing  to  the  plaintiff  from  defendants. 

Breach.^That  defendants,  though  often  requested,  have 
not  paid  said  sum  of  money  or  any  part  thereof." 

To  the  above  declaration  defendants  pleaded :  First,  ml 
debit ;  and,  second :  "  That  after  the  expiration  of  said 
month  of  April,  the  defendants  continued  to  occupy  said 
premises  as  tenants  from  month  to  month  until  July  ;  that 
the  plaintiff  received  the  rent  for  said  months  from  the  de- 
fendants, as  tenants  from  month  to  month  ;  that  on  the  first 
day  of  July  they  gave  notice  to  the  plaintiff  that  they 
would  quit  the  posseission  of  said  premises  at  the  end  of  the 
month  of  July  ;  that  at  the  end  of  said  month  they  did 
vacate  said  premises,  and  offered  the  keys  thereof  to  the 
plaintiff,  and  have  not  since  occupied  any  part  of  said 
premises." 

''  Replication. — That  defendants  did  not  at  the  expiration 
of  the  month  of  April  continue  as  tenants  from  month  to 
month  until  the  end  of  July  ;  that  defendants  did  not  pay 
the  rent  of  said  premises  as  tenants  from  month  to  month, 
and  tlmt  plaintiff  did  not  receive  the  rent  from  defendants 
as  tenants  from  month  to  month." 

Upon  the  chamcter  of  the  tenancy  the  court  below  gave, 
among  others,  the  following  instructions,  which  are  ad- 
verted to  Lnd  approved  in  th«t»  opinion  : 

"  4.  If  the  jury  believe,  from  the  evidence,  that  the  de- 
fendants, while  in  possession  of  the  premises  under  Moore 
and  Whitsett  respectively,  were  accustomed,  prior  to  March 
26th,  1876,  to  pay  rent  for  said  premises  monthly  in  ad- 
vance, that  is  prima  facie  evidence  that  they  were  hold- 
ing as  tenants  from  month  to  month,  and  raised  a  presump- 
tion of  a  monthly  tenancy,  which  the  jury  must  be  governed 
by,  unless  overthrown  by  other  testimony. 

"6.  If  the  jury  believe,  from  the  evidence,  that  the  origi- 
nal lease  of  the  defendants  from  Moore  was  for  an  unlim- 
ited or  indefinite  time,  but  with  the  reservation  of  a  monthly 
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rent,  this  is  considered  in  law  as  creating  a  monthly  ten- 
ancy, and  the  tenants  under  such  lease  would  be  tenants 
from  month  to  month." 

The  plaintiff  below  recovered  judgment  for  the  sum  of 
$700,  debt,  nominal  damages,  and  costs  of  suit.  To  reverse 
this  judgment  the  defendant  sued  out  this  writ  of  error. 

Mr.  John  W.  Blackburn  and  Messrs,  Butler  & 
Wright,  for  plaintiffs  in  error. 

Messrs.  Wells,  Smith  &  Macon,  for  defendant  in  error. 

Stone,  J.  Two  questions  arise  for  our  determination  : 
Mrsty  what  was  the  character  of  the  tenancy  as  to  dura- 
tion ;  was  it  from  month  to  month?  Second^  under  the 
notice  given,  did  the  statute  operate  to  change  such  char- 
acter of  the  tenancy  ? 

I.  The  first  question  is  to  be  determined  by  the  terms  of 
the  contract,  if  there  was  a  contract  respecting  the  term  at 
all ;  if  not,  then  by  implication,  based  upon  whatever  facts 
in  the  whole  case  exist  from  which  a  legal  inference  fixing 
the  term  may  be  deduced. 

There  was  no  written  lease,  and  the  evidence  shows  no 
express  contract  as  to  the  length  of  term  beyond  the  first 
month. 

Whitsett  testifies  that  •*  the  younger  Hurd  said  they  had 
the  property  from  month  to  month  at  $175  per  month  ;  I  re- 
ceived rent  from  defendants  up  to  August  1,  1875,  at  that 
rate;  *  *  *  I  wanted  the  defendants  to  rent  the  property 
for  a  year,  and  they  always  said  they  wanted  to  rent  it  from 
month  to  month  ;  *  *  *  they  refused  to  lease  the  prem- 
ises by  the  year ;  <^  *  *  I  accepted  them  as  tenants  on 
the  same  terms  as  they  had  of  Moore ;  I  read  the  notice  to 
Hurd,  and  he  got  huffy  and  said  they  were  to  have  the 
store  as  long  as  they  wanted  it." 

Moore  deposes  :  *  *  *  ''  D.  Hurd  &  Sons'  lease  was 
to  commence  in  August,  1873 ;  I  made  the  lease  through  an 
agent;    *     *     *     John  Clough  &  Co,  were  my  agents; 
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*  *  *  I  called  at  the  store  and  agreed  with  Daniel  Hurd 
that  they  could  have  the  place,  but  nothing  definite  was 
said  as  to  time  or  terms ;  the  defendants  continued  to  occupy 
the  building  until  I  sold  it  to  Richard  E.  Whitsett  in  Janu- 
ary, 1876  ;  they  paid  the  rent  monthly  in  advance ;  after 
the  first  term  expired  I  demanded  a  larger  rent,  but  ac- 
cepted the  same  that  defendants  had  been  paying  rather 
than  have  them  move  out ;  no  definite  agreement  was  made 
for  the  future," 

Daniel  Hard  testified :  *  f  *  "Looked  for  a  house 
to  do  business  in,  and  found  the  house  in  controversy  ;  saw 
the  agent,  John  Clough,  and  got  the  refusal  of  it ;  we  were 
to  pay  $175  per  month  ;  I  told  him  I  wanted  it  for  a  large 
wholesale  grocery  business,  and  wanted  a  place  where  we 
could  stay,  as  it  would  be  ruinous  to  move,  but  would  take 
it  for  no  specified  time ;  *  *  *  Moore  brought  Whitsett 
to  my  office  and  introduced  him  to  myself  and  son ;  he  said 
he  had  sold  the  property  to  Whitsett,  and  we  were  to  pay 
rent  to  him  ;  our  understanding  with  Clough  was  referred 
to,  and  the  same  terras  were  to  be  continued;  *  *  * 
Whitsett  came  in  several  times  afterward,  and  wanted  us 
.to  keep  it  on  the  same  terms  for  a  year  ;  we  refused,  and 
said  we  would  get  out  as  soon  as  we  could    *    *    *." 

Charles  R.  Hurd  testified ;  "  Paid  the  rent  monthly  in  ad- 
vance ;  made  the  bargain  with  Clough  ;  *  *  *  he  wanted 
us  to  take  a  lease,  but  no  time  was  set ;  Clough  was  not  to 
turn  us  out  without  notice,  and  we  were  not  to  quit 
without  notice ;  *  *  *  Moore  said  he  had  sold  the  prop- 
erty to  Whitsett,  who  would  be  our  landlord  on  the  same 
terms  we  had  before ;  I  don't  think  any  thing  was  said 
about  the  particular  terms  on  which  we  had  held  the  prop- 
erty   *    *    * " 

Under  the  state  of  facts  as  disclosed  by  this  testimony, 
we  must  hold  the  tenancy  to  have  been  a  tenancy  from 
month  to  month.  • 

The  general  rule  at  common  law  is,  that  a  tenancy  for  an 
indefinite  time,  or  even  for  any  aliquot  part  of  a  year,  as 
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stated  in  some  of  the  books,  is  to  be  considered  a  holding 
from  year  to  year.  A  holding  merely  at  the  will  of  the 
landlord,  according  to  the  ancient  meaning  of  the  term 
*' tenancy  at  will,'*  is  an  estate  unknown  in  modern  times, 
unless  wliere  created  by  express  agreement  between  the 
parties,  or  by  clear  implication.  All  such  tenancies  are, 
for  the  purpose  of  a  notice  to  quit,  deemed  to  be  tenancies 
from  year  to  year.  I  Wash.  Real  Prop.  689;  Tyler's 
Eject,  and  Adv.  Enj.  212.  And  where  a  tenant  for  a  year 
or  for  years  holds  over  after  the  expiration  of  his  term, 
with  the  assent  of  his  landlord,  the  holding  is  implied  to 
be  from  year  to  year.  But  where  the  term  is  for  a  shorter 
period  than  a  year,  according  to  the  current  of  authorities, 
both  English  and  American,  the  holding  over  is  implied  to 
be  for  a  like  term,  and  the  notice  to  quit  is  determined 
thereby,  and  is  sufficient  if  it  equal  the  length  of  the  term 
or  the  interval  between  the  times  of  payment  of  rent 
Taylor's  L.  &  T.,§478;  Tj^er's  Eject.  &  Adv.  Enj.  243; 
1  Wash.  Real  Prop.  610;  1  Greenl.  Cruise,  269,  n.  2 ;  Noel 
V.  McOrary,  7  Cald.  627 ;  Schuyler  v.  Smith,  51  N.  Y.  300; 
10  Am.  Rep.  609. 

And  the  reservation  of  rent  and  its  payment  at  stated 
periods,  as  for  a  year  or  month  is,  in  the  absence  of 
express  agreement  as  to  length  of  the  lease,  one  of  the 
principal  criterions  to  determine  the  duration  of  the  term. 
Taylor's  L.  &  T.,  §§  56,  57,  61 ;  Blumenberg  v.  Myers,  32 
Cal.  93 ;  Skaggs  v.  Elk  ins,  45  id.  158 ;  Coffee  v.  LuTit,  2 
Pick.  76 ;  Rich  v.  BoUon,  46  Vt.  84 ;  14  Am.  Rep.  615. 

In  the  case  at  bar,  the  defendants  below,  as  they  them- 
selves testify,  refused  to  accept  a  lease  for  a  year,  or  to  con- 
sider their  tenancy  as  one  from  year  to  year.  The  rent  was 
a  fixed  sum  per  month,  and  paid  each  month  in  advance. 
Our  statutes  recognize  a  monthly  tenancy  as  distinct  from 
one  from  year  to  year.    R.  S.,  p.  336,  §  18. 

Moore,  the  first  lessor,  in  his  testimony  says:  "They 
paid  the  rent  monthly  in  advance.  After  the  first  term 
expired^  I  demanded  a  larger  rent,"  etc. 
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Since  the  only  evidence  as  to  the  terra  is  that  it  was  a 
general  holding,  at  a  monthly  rental,  and  with  payment  of 
rent  each  month, it  is  evident  that  the  ''first  terra"  referred 
to  by  Moore  was  meant  as  the  first  month  of  the  defendant's 
occupancy,  and  as  the  holding  over  afterward  was  witli  the 
assent  of  both  landlord  and  tenant,  such  holding,  under 
the  authorities  cited  above,  constituted  it  a  tenancy  from 
month  to  month  upon  the  same  terms  as  the  prior  letting. 
And  as  no  new  lease  was  made,  when  the  premises  were 
conveyed  to  the  plaintiff  below,  it  follows  that  the  char- 
acter and  terms  of  the  tenancy  continued  the  same  there- 
after. The  jury  were,  therefore,  correctly  instructed  upon 
this  point. 

II.  Was  the  notice  within  the  meaning  of  the  statute  i 

This  question  is  not  without  some  difficulty,  inasmuch  as 
it  involves  a  legal  construction  of  the  specific  meaning  of 
the  terms  of  the  statute  under  which  the  notice  was  framed 
and  given. 

The  language  of  the  section  is  as  follows  : 

•'In  all  leases  of  lands  or  tenements  or  any  interest 
therein,  from  month  to  month,  the  landlord  may,  and  it 
shall  be  lawful  for  him,  upon  giving  notice  in  writing  to  the 
tenant,  at  least  fifteen  days  before  the  expiration  of  the 
month,  to  change  the  terms  of  the  lease  or  agreement  under 
which  such  tenant  holds,  to  take  effect  at  the  expiration  of 
the  month  ;  said  notice,  when  served  upon  the  tenant,  shall 
of  itself  operate  and  be  effectual  to  create  and  establish  as 
a  part  of  the  lease  or  agreement  the  terms  and  conditions 
specified  in  said  notice,  if  such  tenant  shall  continue  to 
hold  the  premises  specified  in  the  notice  after  the  expiration 
of  such  month." 

The  following  is  the  notice  which  was  served  by  the 
plaintiff  below  upon  the  defendants : 

"  D.  Hurd  &  Son  :  Take  notice  that  after  the  month  of 
April,  A.  D.  1876,  you  will  be  considered  my  tenants  of 
the  premises  hereinafter  mentioned,  for  the  term  of  one 
year  certain,  at  a  monthly  rent  of  $175,  payable  on  the^first 
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day  of  each  and  every  month.  The  premises  referred  to 
are  the  certain  brick  store  bailding  situate  on  lot  28  in  block 
20,  in  the  east  division  of  the  city  of  Denver,  county 
of  Arapahoe,  and  Territory  of  Colorado,  which  you  now 
hold  of  me  from  month  to  month  ;  foiling  to  assent  to  hold 
said  premises  according  to  the  terms  and  time  above  speci- 
fifd,  you  will  surrender  and  quit  the  same  at  the  expiration 
of  the  month  of  April. 

Richard  Whitsett. 
Denver,  Col.,  March  2WA,  187B." 

Since  the  purpose  of  the  notice  was  to  convert  the  tenancy 
from  month  to  month  into  a  tenancy  for  a  year  certain,  by 
operation  of  the  statute  above  quoted,  it  will  be  seen  that 
the  plaintiffs  right  to  recover  for  rent  claimed  to  have 
accrued  after  the  defendants  vacated  the  premises,  and  had 
paid  up  to  the  time  of  going  out,  depends  upon  the  mean- 
ing that  is  to  be  attached  to  the  word  ^^  terms  ^^  in  the  sec- 
tion referred  to. 

First— "lYie  word  **term"  or  "terms"  in  its  general 
signification,  denotes  words,  phrases  and  expressions  by 
which  the  definite  meaning  of  language  is  conveyed  and 
determined. 

Second — The  word  ''terms"  in  the  plural  form,  in  its 
restricted  and  legal  sense,  and  as  used  chiefly  in  reference 
to  contracts,  means  the  conditions,  limitations  and  proposi- 
tions which  comprise  and  govern  the  acts  which  the  con- 
tracting parties  agree  expressly  or  impliedly  to  do  or  not  to 
do.  As  employed  in  respect  to  leases,  the  word  "terms" 
embraces  the  covenants  and  conditions  which  impose,  confer 
and  limit  the  respective  obligations  and  rights  of  the  land- 
lord and  tenant  during  the  continuance  of  the  tenancy ; 
such  as  the  extent  and  manner  of  the  use  of  the  premises ; 
quiet  enjoyment ;  rent  and  its  amount,  mode  and  time  of 
payment ;  repairs ;  payment  of  taxes,  and  the  like  express 
or  implied  agreements. 

Third — The  word  "  term  "  when  used  in  respect  totenan- 
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cies  has  in  law  a  distinct  and  technical  definition,  signify- 
ing Uine,  duration,  and  it  means  not  only  the  limitation  oi 
the  estate  granted  as  to  time;  e.  g,^  for  life,  for  years,  for  a 
year,  a  month  and  the  like,  as  may  be  specified  in  the 
lease;  but  it  signifies  the  estate  also,  and  interest  that  passes 
by  the  lease.  Bouv.  Law  Die.;  Bnmir&LawDic;  Taylor's 
L.  &  T.,  §  16;  Greenl.  Cruise,  tit.  8,  §  6. 

In  all  the  text-books,  terms  and  conditions  are  spoken  of 
ds  annexed  to  the  term.  A  term  signifying  an  estate  of  a 
certain  duration  is  the  subject  of  the  grant;  the  "terms  and 
conditions,"  are  the  incidents  of  a  term  granted,  and  the 
tenant,  unless  prohibited  by  the  terms  of  his  lease,  may 
grant  a  portion  of  his  term  to  another,  and  he  may  in  such 
grant  impose  other  and  different  terms  and  conditions  from 
those  incident  to  his  own  estate.  These  propositions  serve 
to  illustrate  the  difference  in  use  and  meaning  of  the  words 
**term"  and  "terms"  when  used  in  respect  to  the  subject 
before  us. 

Does,  then,  the  notice  provided  for  in  the  statute,  contem- 
plate a  change  of  the  term  as  well  as  of  the  conditions  of 
the  lease,  or  only  the  terms  and  conditions  annexed  to  the 
term? 

In  giving  a  judicial  interpretation  to  these  terms,  we  must 
hold  to  the  technical  signification  of  legal  nomenclature, 
and  whatever  may  have  come  to  be  the  popular  meaning 
attached  to  their  use,  we  cannot  allow  that  they  are  to  be 
interchanged  and  confounded  in  meaning  when  employed 
in  the  grant  of  estates  or  in  relation  to  tenancies  created 
thereby;  nor  can  we  think  that  the  law-makers  in  framing  the 
statute  in  question,  employed  these  words  in  any  other  than 
the  fixed  technical  meaning  which  has  been  attached  by  a 
use  as  old  as  the  common  law;  nor  can  we  think,  therefore, 
that  it  was  the  legislative  intent  that  by  the  service  of  such 
notice  the  statute  would  operate  to  change  the  character  of 
the  estate  by  an  enlargement  of  the  term  or  duration  of  the 
tenancy. 

Let  us  examine  (for  a  ^otyiU  nosoWwr)  some  other  portions 
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of  the  same  statute  as  matter  to  be  properly  considered  inpari 
materia.  In  defining  what  shall  be  sufficient  to  constitute 
an  unlawful  detainer,  the  6th  section  of  the  act  uses  the 
following  language: 

"If  any  person  shall,  with  or  without  force,  hold  over  any 
lands,  tenements,  mining  claims,  or  other  possessions  after 
the  termination  of  the  time  for  which  such  lands  *  *  * 
were  let  *  *  *  or  contrary  to  the  conditions,  covenants  or 
terms  of  the  lease  *  *  *  or  after  any  rent  shall  become 
due  according  to  the  terms  of  such  lease,"  etc.  It  is  evi- 
dent that  the  word  ''terms  '•  is  here  used  in  its  strict  legal 
sense,  and  cannot  be  construed  to  embi-ace  the  duration  or 
term  of  the  lease,  for  that  is  designated  by  the  word  '*  time." 

Again,  in  the  latter  part  of  section  seven,  it  is  declared 
that  the  notice  shall  operate  to  create  and  establish  ''as  a 
part  of  the  lease  or  agreement  the  terms  and  conditions 
specified  in  said  notice."  Not  that  it  shall  create  a  new 
lease,  which  would  be  the  case  if  the  term  was  changed,  but 
create  and  establish  the  new  terms  and  agreements  specified 
in  the  notice  as  a  part  of  the  lea^e  or  agreement ;  that  is  to 
say,  a  part  of  the  former  lease  or  agi-eement. 

And  in  this  connection  we  may  be  pardoned  for  observ- 
ing that  in  the  use  of  the  following  language  in  the  notice 
given  to  the  defendants  below,  to  wit :  "  Failing  to  assent 
to  hold  said  premises  according  to  the  terms  aTwf  ^/m^  above 
specified,  you  will  surrender,"  etc.  The  coupling  of  the 
added  word  tirae  with  the  statutory  word  terms  seems  to 
imply  a  doubt  as  to  whether  the  word  "  terms  "  was  broad 
enough  to  include  the  duration  of  the  tenancy  ;  a  doubt 
possibly  suggested  by  the  difficulty  which  the  learned 
counsel  who  framed  the  notice  found  in  trying  to  divest  his 
mind  of  the  settled  meaning  of  the  words  used  in  the  stat- 
ute, and  a  difficulty  attempted  to  be  overcome  by  making 
the  notice  broader  than  the  statute. 

And  in  searching  to  discover  the  intent  of  the  law  makers, 
it  may  not  be  improper  to  consider  the  circumstance  that  at 
the  time  of  the  adoption  of  this  act,  a  condition  of  things 
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existed  cammon  to  all  new  mining  cotintries  while  the  pop- 
alation  is  alternately  increasing  and  decreasing  by  immigra- 
tion and  emigration,  and  towns  and  settlements  are  building 
up  and  decaying  in  rapid  succession,  resulting  in  this,  that 
the  rental  price  of  houses  and  tenements  in  these  new  towns 
and  cities  is  ever  fluctuating.  A  business  house  on  a  par- 
ticular street  or  in  a  particular  part  of  the  town  may  com- 
mand a  high  rent  one  month,  and  a  low  rent  the  next,  and  vice 
versa^  dependent  upon  the  increase  or  decrease  of  business  in 
particular  parts  of  town.  Where,  therefore,  the  terms  of  leas- 
ing were  made  short — for  the  most  part  monthly  —  in 
order  to  provide  against  loss  to  either  landlord  or  tenant,  it 
is  not  difficult  to  perceive  the  utility  and  fitness  of  a  statute 
permitting  that  in  case  of  a  monthly  tenancy  the  landlord 
might  provide  against  a  holding  over  from  one  month  to 
another  by  the  tenant  without  a  change  of  terms  respecting 
rent,  by  giving  notice  of  a  change  in  the  rental  price  or  other 
conditions  without  l)eing  compelled  to  turn  out  the  tenant  ■ 
by  an  unconditional  notice  to  quit ;  and,  on  the  other  hand, 
protecting  the  tenant  by  giving  him  fifteen  instead  of  ten 
days'  notice  to  quit,  providing  he  should  not,  by  remaining 
in  possession,  elect  to  accept  the  new  conditions. 

This  statute  was  first  enacted  by  thQ  legislative  assembly 
of  Colorado  in  1864,  and  the  seventh  section  is  a  transcript 
of  the  sixth  section  of  the  California  act  of  1863.  Nevada 
borrowed  the  same  law  from  California  the  same  year  we 
did,  and  so  far  as  we  have  been  able  to  discover,  no  other 
State  has  adopted  a  similar  statute.  We  cannot  find  that 
the  courts  of  Nevada  or  California  have  ever  given  judicial 
construction  to  this  law  upon  a  question  precisely  similar 
to  the  one  before  us. 

In  the  case  of  Stoppelkamp  v.  Maugeot^  42  Cal.  816,  there 
was  a  storehouse  rented  for  a  month  certain,  at  twenty-five 
dollar^  for  the  month,  and  the  landlord  gave  notice  to  the 
tenant  that,  in  case  he  held  over  the  month,  the  rent  would 
be  increased  thereafter  to  $600  per  month.  Upon  the  tenant 
holding  over  and  refusing  to  pay  this  increase  of  rent,  suit 
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was  brought  to  recover  it,  and  the  court  held,  that  inas- 
much as  the  statute,  which  should  be  strictly  construed, 
authorized  the  change  in  the  terms  of  the  lease  only  in 
cases  where  the  tenancy  was  **  from  month  to  month,"  it 
did  not  apply  to  a  case  where  the  lease  was  for  a  month 
certain.  In  conceding,  however,  that  the  law  applied  to  a 
tenancy  from  month  to  month,  the  court  say:  "But  in 
that  event  the  terms  of  the  lease  could  only  be  changed  by 
giving  the  notice  in  the  raodj3  prescribed  by  the  sixth  sec- 
tion, for  the  time  commencing  after  the  expiration  of  the 
first  month  of  the  tenancy,  from  month  to  month." 

It  seems  clear  that  the  court  referred  the  word  "  terms  " 
to  conditions,  such  as  rent,  and  not  to  a  change  of  the 
duration  or  term  ;  the  latter  being  expressed  by  the  word 
"time." 

If  the  legislature  had  intended  a  change  of  the  term 
itself,  nothing  could  be  easier  than  to  have  so  specified  it 
by  declaring  in  unmistakable  language  that  the  landlord 
might  change  the  term  and  the  conditions  of  the  lease^  or 
in  other  words  of  like  import';  but  in  the  absence  of  legal 
terms  that  will  import  such  a  construction  of  the  language, 
we  are  not  at  liberty  to  give  it  other  than  that  strict  con- 
struction which  the  rule  relating  to  the  judicial  interpreta- 
tion of  statutes  requires 

In  this  view  of  the  case  we  may  agree  with  the  learned 
counsel  for  the  defendant  in  error,  that  this  statute  is  little 
other  than  declaratory  of  the  common  law  ;  but  in  the  case 
of  Roberts  v.  Hayward^  14  Eng.  C.  L.  R.  648,  cited  in  sup- 
port of  the  point  contended  for,  it  is  to  be  remarked  that 
there  was  no  pretense  of  attempting  to  change,  by  the  notice 
given  to  the  tenant,  any  thing  more  than  the  rent,  which, 
as  in  the  California  case,  was  a  mere  condition  sought  to  be 
annexed  to  tlie  term.  We  can  find  no  authority  in  the 
numerous  text- books  on  the  subject  of  tenancies,  nor  in 
any  adjudicated  case,  for  holding  that  under  either  the 
common  law  or  the  statutes  of  any  State,  the  landlord  may 
enlarge  or  otherwise  change  the  term  of  an  estate,  by  a 
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mere  notice  to  a  tenant.  As  we  have  shown  in  the  first 
part  of  this  opinion,  if  a  tenant  for  a  year  or  a  month  holds 
over  the  expiration  of  the  term,  the  landlord  may  at  his 
election  treat  him  as  a  trespasser  or  as  a  tenant ;  but  if  the 
latter,  then  the  law  implies  the  holding  to  be  from  year  to 
year  or  from  month  to  month,  according  to  the  duration  of 
the  expired  term,  upon  the  same  terms  as  the  previous 
tenancy.  Or  the  landlord  may^  impose  new  terms  such  as 
rent  and  the  like,  by  giving  notice,  as  in  the  case  of  Roberts 
V.  ilayward,  supra ;  but  we  cannot  find  that  he  may  by 
such  notice  change  the  character  of  the  estate  ;  and  where 
the  law  steps  in  to  imply  a  contract  respecting  the  term,  as 
in  the  case  of  a  holding  over,  it  seeks  to  do  no  more  than 
to  say  that  the  new  contract,  which  arises  by  implication 
from  the  aots  of  the  parties,  shall  be  as  nearly  as  possible 
the  same  as  the  antecedent  contract  made  by  the  parties 
themselves,  and  in  no  case  is  the  term  ever  thereby  enlarged. 
Undoubtedly  by  agreement  of  the  parties,  the  terms  of  a 
lease  may  be  changed  during  the  continuance  of  the  term, 
without  a  change  of  the  term  itself,  and  it  would  be  an 
unwarranted  stretch  of  the  meaning  of  law  language  to  say 
that  where  a  statute  provides  for  a  change  of  the  *' terms  of 
the  lease,"  a  change  of  the  term  is  also  implied. 

When,  under  the  general  rule,  a  tenant  for  one  or  more 
years,  by  holding  over  may  be  treated  by  the  landlord  as  a 
tenant  for  another  year  on  the  same  terms  as  the  prior 
lease  {ScJiuyler  v.  Smithy  61  N.  Y.  309),  if  the  prior  lease  be 
for  more  than  one  year,  the  term  created  by  the  holding 
over  is  certainly  not  the  same  as  the  prior  one,  although  the 
termSy  i.  (?.,  conditions,  are. 

We  conclude,  therefore,  that  these  words  ^'term"  and 
"terms"  cannot  legitimately  be  used  synonymously  ;  that 
they  are  not  generic  in  their  relations  to  each  other,  but 
have  each  a  technical  and  specifically  distinct  meaning  as 
applied  to  estates  in  the  nature  of  tenancies.  True,  the 
words  are  both  derived  from  the  latin  terminus^  a  limit  or 
Vol.  IV— 13 


Digitized  by 


Google 


90  Haoer  v.  Rice.  [Apr.  T,: 

boandary ;  bat  their  application  is  nevertheless  technically 
distinct;  *'term,"  meaning  in  brief  a  limited  estate;  ami 
"terms,"  the  limitations  in  the  use  of  that  estate  arking 
oat  of  the  covenants  and  conditions  thereto  annexed. 

For  these  reasons  we  must  conclude  that  the  noticegiven 
by  the  plaintiff  below  to  the  defendants  was  not  within  the 
statute,  and  hence,  the  instruction  given  to  the  jury,  by  the 
court,  that :  "  If  the  jury  believe,  from  the  evidence,  that  the 
defendants,  on  the  said  26th  day  of  March,  were  tenants  of 
the  plaintiff  of  lot  28,  block  20,  East  Denver,  from  month 
to  month,  holding  the  same  at  a  monthly  rental  from  month 
to  month,  and  that  they  continued  in  possession  and  held 
said  premises  after  the  expiration  of  the  month  of  April, 
the  legal  effect  of  such  notice  was  to  change  the  terms  of 
the  lease  by  creating  a  yearly  in  place  of  a  monthly  ten- 
ancy," was  erroneous ;  and  the  judgment  of  the  court  below 

will  be  reversed  accordingly. 

Reversed. 


Eager  v.  Rice. 


If  a  bill  of  exchange  is  eomplete  in  itself,  free  from  anj  latent  ambigait/, 
obvioasly  carrying  its  passport  upon  its  face,  tbere  is  do  need  of  oral  tea 
timony  to  aid  in  its  exposition.  Where  there  is  a  latent  ambiguity,  as 
between  the  original  parties  to  the  bill  and  others  affected  with  notice, 
the  real  nature  of  the  transaction  may  be  investigated.  {TanncUt  v.  iVa- 
tional  Bank,  1  Col.  278,  disapproved.) 

Error  to  County  Court  of  Arapahoe  County. 

Messrs.  Charles  &  Dillox,  for  plaintiff  in  error. 

Mr.  John  W.  Hobiteb  and  Mr.  D.  J.  Haynes,  for  defend- 
ant in  error. 

Thatcher,  C.  J.  This  was  an  action  in- assumpsit, 
brought  by  Stephen  A.  Rice  against  Frederick  D.  Hager, 
upon  two  certain  bills  of  exchange,  in  the  following  form : 
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"  1309.  Denver,  Col.,  22d  June,  1874. 

Ninety  days  after  date,  pay  to  the  order  of  S.  A.  Rice, 
three  hundred  and  nine  dollars,  value  received,  and  charge 
the  same  to  account  of 
Boulevard  and  Sloan  Lake  Steam  Navigation  Company. 

By  Wm.  Anderson,  Pres'L 
To  F.  D.  Hager,  Treas. 

Denver,  Colorado.'' 

"  $309.  Denver,  Col.,  22d  June,  1874. 

Sixty  days  after  date,  pay  to  the  order  of  S.  A.  Rice, 
three  hundred  and  nine  dollars,  value  received,  and  charge 
the  same  to  account  of 

Boulevard  and  Sloan  Lake  Steam  Navigation  Company. 

By  Wm.  Anderson,  PresH. 
To  P.  D.  Hager,  Treas. 

Denver,  Colorado." 

Written  across  the  face  of  each  bill  ai-e  the  words,  "Ac- 
cepted, F.  D.  Hager,  Treas." 

Upon  these  bills  of  exchange,  the  plaintiff  sought  to 
charge  the  defendant  individually  ;  and,  in  the  court  below, 
recovered  judgment  for  the  amount  due  thereon.  In  his 
third  plea,  the  defendant  substantially  alleges,  that  he  was 
the  treasurer  of  the  company  ;  that  he  was  authorized,  and 
it  was  his  duty  as  such  treasurer,  to  pay  out  all  moneys  in 
his  hands,  belonging  to  said  company,  on  its  order,  and  to 
accept,  as  its  treasurer,  by  the  name  and  style  of  F.  D. 
Hager,  Treas.,  all  orders  or  bills  of  exchange,  drawn  by 
said  company  on  its  treasurer,  and  to  pay  the  same  when 
due,  if  he  had  sufficient  funds  of  the  company  in  his  hands, 
of  all  which  the  plaintiff  had  notice ;  that  said  bills  of 
exchange  were  given  for  an  indebtedness,  due  from  the 
company  to  the  plaintiff;  that  he,  to  the  knowledge  of  the 
plaintiff,  accepted  the  -same  as  treasurer  of  the  company, 
and  not  otherwise ;  that  when  the  bills  became  due,  there 
was  no  money  of  the  company  in  his  hands.  To  this  plea 
the  court  sustained  a  general  demurrer.    The  allowing  of 
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the  demurrer  is  the  chief  error  relied  upon  for  the  reversal 
of  the  judgment. 

If  a  bill  of  exchange  is  complete  in  itself,  free  from  any 
latent  ambiguity,  obviously  carrying  its  passport  upon  its 
face,  there  is  no  need  of  oral  testimony  to  aid  in  its  exposi- 
tion. The  clear  and  intelligible  terms  of  such  an  instru- 
ment may  not  be  explained  by  extiinsic  evidence.  This  is 
a  familiar  rule,  of  constant  application  in  the  interpretation 
of  written  contracts.  Can  it  be  said  that  the  drafts  in  ques- 
tion belong  to  this  class  ?  That  upon  their  face,  it  is  pro- 
claimed to  the  world,  that  Hager  was  acting  in  his  individual 
capacity,  in  accepting  them?  Or  rather,  would  not  the 
more  natural  construction  be,  that  these  drafts  were  drawn 
by  the  principal,  the  company  (whose  name  appears  on  the 
face  of  the  instrument),  by  its  president,  upon  its  treasurer 
as  such  ?  Giving  to  each  word  its  appropriate  meaning, 
considering  each  instrument  in  every  part  and  as  a  whole, 
and  having  reference  to  well-established  commercial  usage, 
as  to  the  mode  of  drawing  bills  of  exchange  by  a  corpora- 
tion upon  itself,  we  do  not  hesitate  in  our  conclusion,  that 
the  drafts  in  controversy  must  have  been  understood, 
especially  if  the  averments  in  the  third  plea  are  true,  as 
having  been  accepted  by  the  treasurer  as  sucli,  and  not  as 
an  individual.  But,  keeping  in  view  the  assignment  of 
errors,  it  is  \innecossary  to  di^cide,  whether,  upon  the  face 
of  the  drafts,  the  acceptance  by  Hager  is  priTaa  facie  only 
an  acceptance  by  him  in  his  official  capacity. 

The  defendant  assumed  by  his  third  plea  the  burden  of 
proving,  and  at  the  trial  offered  to  introduce  evidence  to 
establish  the  character  of  the  acceptance,  and  that  the  plain- 
tiff, at  tlie  time  the  acceptance  was  indorsed,  had  knowl- 
edgi^  of  the  facts  set  up  in  the  plea,  and  regarded  the  drafts 
as  solely  the  obligations  of  the  company.  The  case  of  Bab- 
o.ock  et  al,  v.  Beman^  11  N.  Y.  200,  is  in  point.  In  that  case, 
Babcock  and  others  brought  an  action  against  Beman,  as 
indorser  of  a  promissory  note,  executed  by  Adam  Smith  & 
Co.,  and  made  payable  to  the  order  of  Beman.  The  note 
was  in  the  following  form  : 
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"Four  months  after  date  we  promise  to  pay  to  the  order 
of  R.  Beman,  Treas.,  five  hundred  dollars,  value  received. 

Adam  Smith  &  Co." 
Indorsed,    "R.  Beman,  Treasurer." 

The  defendant  plead  that  he  was  the  treasurer  of  the 
Union  Manufacturing  Company  at  Raritan,  a  corporation 
created  under  tlie  laws  of  New  Jersey,  and,  as  sucIj,  had 
authority  to  receive  the  note,  and  indorse  it  to  the  plain- 
tiffs, of  which  they  had  notice  ;  that  the  company  was  in- 
debted to  the  plaintiffs  for  goods  sold;  that  tlie  defendant, 
having  received  the  note  as  treasurer  of  the  company,  in- 
dorsed it  as  treasurer,  and  not  individually  ;  and  that  the 
plaintiffs  received  it,  as  an  obligation  of  the  company,  on 
account  of  said  debt,  and  not  otherwise.  Upon  demurrer, 
the  court  held  the  defense  good.  Upon  appeal,  the  judg- 
ment of  the  lower  court  was  affirmed  ;  the  appellate  court 
holding,  substantially,  that  the  plaintiffs,  having  received 
the  note  on  account  of  a  debt  due  them  from  the  corpora- 
tion, 2oith  notice  of  the  capacity  in  which  Beman  acted,  no 
individual  liability  attached  to  him  as  indorser  of  the  note. 

The  case  before  us,  upon  the  faces  of  the  bills  sued  on,  is 
certainly  stronger  than  the  one  cited.  Here  the  bills  were 
drawn  by  William  Anderson,  president  of  the  company. 
When  paid,  their  amount  was  to  be  "charged  to  the  ac- 
count of  the  company."  They  were  drawn  upon  and  ac- 
cepted by  F.  p.  Hager,  as  treasurer.  The  concurrence  of 
all  these  circumstances  would  appear  to  evince  that  the 
bills  were  solely  the  bills  of  the  company,  and  to  be  paid 
out  of  company  funds  ;  and  would  seem  to  exclude  the 
idea  of  the  personal  liability  of  Hager.  The  acceptance  by 
Hager,  as  treasurer,  may  be  deemed  as  a  promise,  that,  on 
the  day  named,  the  company  would,  through  its  treasurer, 
pay  the  amount  of  the  bills.  This  is  especially  true,  if  the 
fact  that  Hager  was  acting  in  behalf  of  the  company  as  its 
treasurer,  in  accepting  the  bills  of  exchange,  was  known  to 
Rice,  or  if,  under  all  the  circumstances,  he  was  bound  to 
take  notice  that  he  was  acting  in  an  official  capacity  only. 
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Where  there  is  a  latent  ambiguity,  as  between  the  original 
parties  to  a  bill  of  exchange  and  others  affected  with  notice, 
especially  where  the  name  of  the  principal  is  in  some  man- 
ner disclosed  upon  the  face  of  the  instrument,  we  deem  tht* 
true  rule  to  be,  that  the  real  nature  of  the  transaction  may 
be  investigated  ;  and  the  general  principle  applies,  that  an 
agent  is  not  liable  to  be  sued,  upon  contracts  made  by  him 
on  behalf  of  bis  principal.  Edwards  on  Bills  and  Prom- 
issory Notes,  82  ;  ITicIcs  v.  Hinde^  9  Barb.  528  ;  Rich,  Fred. 
i&  Pot  R.  R.  Co.  V.  Smead  &^  Smith,  19  Gratt.  354;  Haxk 
et  ah  V.  Pierce,  32  Md.  327 ;  McClellan  v.  Reynolds,  49 
Mo.  312;  Musser  v.  Johnson,  42  id.  74  HoDey  v.  MagiU, 
2  Conn.  680. 

If  the  allegations  of  the  third  plea  are  true,  it  follows 
from  the  principles  here  laid  down,  that  the  plea  presented 
a  complete  defense  to  the  action.  The  court  erred  in  sus- 
taining the  demurrer. 

As  the  other  errors  assigned  were  not  urged  at  the  hear- 
ing, it  is  not  thought  necessary  to  notice  them.  The  views 
here  expressed  are  not  in  accord  with  the  majority  opinion 
of  the  court,  in  TanncUt  v.  RocJcy  Mountain  National 
Bank,  1  Col.  278.  We  cannot  assent  to  the  doctrine  there 
laid  down — a  doctrine  whose  tendency  is  to  defeat  rather 
than  effectuate  the  intention  of  the  parties  to  written  con- 
tracts. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded  for  further  proceedings,  not  inconsistent 
with  this  opinion. 

Reoersed. 
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Leonard  v.  Bartels  et  al. 

The  writ  of  prohibition  is  a  prerogative  writ  used  with  great  caution  where 
the  ordinary  remedies  provided  hj  law  are  not  applicable  or  adequate, 
and  will  not  b;i  used  to  correct  an  erroneous  exercise  of  jurisdiction  with 
which  an  inferior  court  is  vested. 

Petition  for  writ  of  prohibition.  The  case  is  sufficiently 
stated  in  til e  opinion. 

Mr.  John  C.  Pitnam,  for  petitioner. 

Mr.  Alfred  Sayre,  for  respondents. 

Elbert,  J.  The  writ  of  prohibition  is  defined  as  an 
extraordinary  judicial  writ,  issuing  out  of  a  court  of 
superior  jurisdiction,  and  directed  to  an  inferior  court,  for 
the  purpose  of  preventing  the  inferior  tribunal  from  usurp- 
ing a  jurisdiction  with  which  it  is  not  legally  vested.  High' s 
Extraordinary  Leg.  Rem.,  §  762. 

It  is  not  granted  ex  dehito  justitice^  but  rests  in  the  sound 
discretion  of  the  conrt. 

It  is  a  prerogative  writ,  used  with  great  caution,  where 
the  ordinary  remedies  provided  by  the  law  are  not  applica- 
ble or  adequate.  It  is  never  allowed  to  usurp  the  office  of 
a  writ  of  error  or  an  appeal.  It  is  used  to  confine  inferior 
courts  in  the  exercise  of  their  powers,  within  the  limits 
fixed  by  the  law. 

A  clear  distinction  is  made  by  the  authorities  between 
the  assumption  of  a  jurisdiction,  to  which  the  court  has  no 
legal  claim,  and  the  mere  erroneous  exercise  of  a  jurisdic- 
tion, with  which  the  court  is  invested.  If  the  inferior  court 
has  jurisdiction  of  the  subject-matter,  a  mistaken  exercise 
of  that  jurisdiction,  or  of  its  acknowledged  powers,  will 
not  justify  a  resort  to  the  extraordinary  remedy  by  pro- 
hibition. There  must  be  excess  of  jurisdiction,  and  not 
mere  error  in  the  exercise  of  a  jurisdiction  which  is  con- 
ceded.    High's  Extraordinary  Leg.  Rem.,  §  762  et  seq. 

The  grounds  upon  which  the  writ  is  prayed  in  this  case 
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relate  to  errors  in  the  exercise  of  a  jurisdiction  conferred 
by  law.  It  is  clear  that  the  county  court  had  jurisdiction 
of  the  subject  matter  under  the  statute.  The  objections  go 
to  the  sufficiency  of  the  affidavit  and  the  suntmons.  Tliey 
relate  to  mere  matters  of  practice  within  the  power  of  the 
court  to  determine.  If  the  court  erred  in  holding  that  the 
affidavit  and  summons  were  sufficient  under  the  statute  to 
give  it  jurisdiction  of  the  cause  and  the  person,  it  is  an 
error  in  the  exercise  of  a  jurisdiction  granted  and  not  an 
illegal  claim  of  jurisdiction.  It  is  an  erroneous  exercise 
not  an  itsurpation  of  authority.  Such  errors  must  be  cor- 
rected by  the  ordinary  methods  provided  for  review. 
In  this  view,  the  demurrer  must  be  sustained  and  the  rule 

to  show  cause  discharged. 

Rxde  discharged. 

Writ  o»  Prohibition  is  ubbd  to  Uoxfink  Infektor  Courts  In  the  exorrlae  of  their 
povan  wttlUn  (be  Umtta  Axed  by  law:  F^ople  v.  IHttriel  Court,  6  Colo.  Sits, 


Cranmer  V,  The  Kansas  Pacific  R'y  Co. 

In  the  absence  of  an  agreement  of  parties,  a  j  adge  has  no  authoritj  to  sign 
a  bill  of  exceptions  tendered  after  the  expiration  of  the  time  limited  by  the 
order  of  the  court. 

Appeal  from  District  Court  of  Arapahoe  Oownty. 

Messrs.  Hughes  &  Welborn,  for  appellant. 

Mr.  Alfred  Sayre,  for  appellee,  now  moved  to  strike 
the  bill  of  exceptions  from  the  files. 

Per  Curiam.  This  action  was  commenced  bafore  the 
Code  went  into  effect  Judgment  was  entered  on  the  4th 
day  of  February,  A.  D.  1878.  On  the  same  day  an  appeal 
was  prayed  to  this  coart  which  was  allowed.  The  ap- 
pellant was  allowed  thirty  days  within  which  to  tender 
his  bill  of  exceptions,  which,  when  allowed  and  signed, 
was  to  be  filed  as  of  the  day  the  judgment  was  ren- 
dered.     The  bill  of    exceptions   was    filed  March    26th. 
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having  been  tendered  March  7th.  Thirty-one  days  elapsed 
between  the  day  of  the  order  allowing  the  appeal  and 
the  day  on  which  the  bill  of  exceptions  was  tendered. 
In  the  absence  of  an  agreement  of  parties,  the  judge  had 
no  authority  to  sign  the  bill  of  exceptions  tendered  after  the 
expiration  of  the  time  limited  by  the  order  of  the  court. 
The  bill  of  exceptions  will  be  stricken  from  the  record. 

Motion  aUotoed. 


Alvord  et  al.  «.  MoGaithy. 

The  filing  of  a  notice  of  appeal  must  precede  or  be  cotemporaneoas  with  the 
eervice  thereof.  An  undertaking  filed  two  days  before  filing  notice  of 
appeal  has  no  office  to  perform. 

Appeal  from  County  Court  of  Ouray  County. 

Messrs.  Miles  &  Andrews  appeared  specially  for  appel- 
lee, and  now  move  to  dismiss  the  appeal. 

Per  Curiam.  On  the  19th  day  of  December,  A.  D. 
1877,  Alvord  caused  to  be  served  upon  the  attorney  of 
the  plaintiff  below  a  notice  of  appeal.  The  notice  was  not 
filed  in  the  office  of  the  clerk  of  the  court  until  two  days 
later.  In  taking  an  appeal,  the  first  essential  act  without 
which  it  will  have  no  validity,  is  the  filing  of  the  notice 
thereof.  Unless  the  filing  of  the  notice  either  precedes, 
or  is  cotemporaneoas  with  the  service  thereof,  it  will 
be  ineffectual.  Hastings  v.  Hallack^  lOCal.  31;  Buffendean 
v.Edmuvdsony  24  id.  94;  Harston's  Practice,  §  940,  note. 

The  undertaking  was  filed  two  days  before  the  filing  of 
the  notice  of  appeal.  No  appeal  was  pending.  The  un- 
dertaking had  therefore  no  office  to  perform.  Carpentier 
v.  Williamson,  24  Cal.  609. 

Motion  to  dismiss  appeal  is  allowed.  Disnusaed. 

Filing  op  Notick  op  Appbal  mubt  Vrvckhk  or  be  cotemporaneoas  with  the  service 
thnrcof:  DnnietJt  v.  fXmlels,  9  Colo.  \X%.  But  ii  rliflferonc«  of  Ave  nilnuti^fi  is  of  no  cons<>qaene«. 
a.s  fractions  of  a  day  are  not  noticed,  except  to  prevent  Injustice:  WiUovghby  v*  Brmin^^  <* 
Colo,  t'il 

Vol.  IV— 13 


Digitized  by 


Google 


98  Hepburn  v.  Jones.  [Apr.  T., 

Hepburn  «.  Jones. 

A  valid  award  cannot  be  made  under  the  statute,  if  the  arbitrators,  or  any  one 
of  them,  fall  to  take  the  oath  prescribed.  (R.  S,  1868.  p.  50,  §  3.)  Where  a 
submission  is  under  the  statute,  it  must  be  presumed  tliat  the  ptrti«9 
contemplated  an  adjudication  of  the  controversies  submitted  bjthe«i0(»ni 
tribunal  prescribed  by  the  statute. 

Error  to  Probate  Court  of  Park  County. 

The  case  is  stated  in  the  opinion. 

Mr.  John  W.  Webster  and  Mr.  Orris  Blake,  for  plain- 
tiff in  error. 

Mr.  M.  B.  Carpenter,  for  defendant  in  error. 

Elbert,  J.  Section  3,  chapter  5,  of  Revised  Statutes,  pro- 
vides, that ''arbitrators  shall  not  have  power  to  act  here- 
after until  they  take  an  oath  before  some  person  authorized 
by  law  to  administer  oaths,"  etc.  This  provision  is  imper- 
ative. The  legislature  evidently  intended  to  give  to  parties 
submitting  their  controversies  to  arbitration,  a  tribunal  act- 
ing under  the  sanction  of  an  oath ;  and  no  valid  award  can 
be  made,  under  the  statute,  if  the  arbitrators,  or  any  one  of 
them,  fail  to  take  the  oath  prescribed.  Wait  et  al.  v.  Biise 
et  at.,  38  Mo.  210 ;  Toler  v.  Hayden,  18  id.  400 ;  Inslee  v. 
^CLgg^  9  Dutch.  870 ;  Jackson  v.  Steele^  Sneed  (Ky.),  21 ; 
OraJiam  v.  Hamilton^  1  Binney,  461. 

A  different  rule  has  been  laid  down  in  New  York,  but 
under  a  statute,  we  think,  materially  different  Where  an 
umpire  acts  it  is  equally  necessary  that  he  take  the  oath 
prescribed.    Frissell  v.  Fickes^  27  Mo.  657. 

A  submission  under  the  provisions  of  the  statute,  we 
think,  was  clearly  intended  by  the  parties  in  this  case. 
The  agreement  of  submission  complies  with  the  requirements 
of  the  statute,  and  provides  that  the  award  be  made  a  judg- 
ment of  the  court.  The  objection,  therefore,  that  the  um- 
pire, James  Y.  Marshall,  failed  to  take  the  statutory  oatb 
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was  fatal  to  the  award.  It  is  claimed,  however,  that  the 
award  may  be  sustained  as  good  at  common  law.  It  is  not 
necessary  for  us  to  inquire  whether  our  statute  concerning 
arbitrations  and  awards  either  abrogates  or  modifies  the 
right  of  submission  as  at  common  law.  With  a  view  of 
carrying  out  and  giving  effect  to  the  intention  of  the  par- 
ties to  a  submission,  courts  have  sometimes  held  a  submis- 
sion as  good  at  common  law,  where  a  statutory  submission 
was  obviously  intended.  Morse  on  Arbitration  and  Award, 
48,  and  cases  there  cited. 

The  doctrine  of  these  cases  is  based  upon  the  propriety 
of  carrying  into  effect  the  intent  of  the  parties  to  the  sub- 
mission. 

That  cases  may  arise  where  a  statutory  submission,  invalid 
for  want  of  compliance  with  some  formal  requirement  of 
the  statute,  should  be  enforced  as  a  common -law  submis- 
sioii,  need  not  be  discussed. 

As  the  submission  was  under  the  statute,  it  must  be  pre- 
sumed that  the  parties  contemplated  an  adjudication  of  the 
controversies  submitted  by  the  sworn  tribunal  prescribed 
by  the  statute. 

By  intendment,  this  entered  into  and  was  a  part  of  the  con- 
tract of  submission.  They  never  agreed  to  a  common-law 
submission — nor  to  abide  the  award  of  unsworn  arbitrators. 
Tlie  court  below  was  not  at  liberty  to  make  a  contract  for 
the  parties,  or  force  upon  them  the  finding  of  a  tribunal, 
acting  without  the  sanction  of  an  oath. 

The  propriety  of  carrying  into  effect  the  intention  of  the 
parties  to  the  submission,  instead  of  being  a  reason  for  hold- 
ing the  award  in  this  case  good  at  common  law,  is  a  sub- 
stantial and  conclusive  reason  why  it  should  not  be  enforced. 
Williams  v.  Walf^n,  9  Cal.  146 ;  Allen  v.  Chase,  3  Wis 
262  ;  Dmfleld  v.  Ames,  20  Pick.  480. 

The  court  below  should  have  sustained  the  motion  to  set 
aside  the  award  ;  and,  in  the  absence  of  a  re-submission, 
have  proceeded  with  the  cause  as  though  it  had  never  been 
submitted.    Smith  y.  amith,  28  111.  66. 
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The  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Jieversed. 

Valid  Award  cabtkot  be  icadb  by  Arbitrators  Who  fait,  to  takr  Oath  prescribed 
by  Isw.   The  defect  Is  jarlsdlclloual:  Olau  J'endry  Co.  v.  Mej/er  Mg,  Oa.  7  Oolo. «. 


Schilling  et  al.  v.  Rominger. 

1.  The  first  appropriator  of  tlie  water  of  a  natural  stream  has  a  prior  right  to 

such  water  to  the  extent  of  his  appropriation. 

2.  Parties  by  their  joint  acts  may  acquire  common  rights  to  appropriate  water 

for  the  purposes  of  irrigation  unaffected  by  the  statute  of  frauds.  Such 
right  is  not  only  given  by  statute,  but,  in  a  country  with  a  climate  like 
Colorado,  ari.ses  ex  necessitate  rei, 

8.  Notwithstanding  tlie  omission  of  formal  averments,  yet  when  the  facts  set 
out  in  the  bill  disclose  a  case  properly  invoking  the  aid  of  chancery  juris- 
diction, a  court  of  equity  will  not  refuse  to  look  into  the  substance  of  the 
bill  for  the  purpose  of  granting  the  relief  to  which  the  facts  alleged 
show  the  complainant  to  be  prima  facie  entitled. 

4.  When  a  court  of  equity  has  once  acquired  jurisdiction  of  a  caoe,  it  may 

give  entire  relief,  notwithstanding  that  for  a  part  of  such  relief  the  com- 
plainant might  have  a  remedy  at  law 

5.  This  court  will  not  reverse  a  decree  upon  a  point  which  the  court  below  was 

given  no  opportunity  to  pass  upon,  and  when  the  objection,  had  it  been 
made  in  the  court  below,  might  have  been  obviated. 

Appeal /rom  District  Court  of  Saguache  County, 

The  complainant's  bill  states  in  substance  : 

That  complainant  on  the  26th  of  June,  1874,  settled  upon 
the  west  half  of  north-west  quarter,  the  south-east  quarter  of 
north-west  quarter  and  the  south-west  quarter  of  north-east 
quarter  of  section  twenty-one,  township  forty-five,  north, 
range  10,  east  New  Mexican  Meridian,  as  a  homestead  and 
that  he  has  continued  to  reside  thereupon.  That  theretofore 
on  the  29th  of  April,  1874,  the  defendant  Schilling  settled 
upon  the  west  half  of  south-east  quarter  and  the  east  half- 
of  south-west  quarter  of  section  twenty-one,  township  forty- 
five  north,  range  10  east  New  Mexican  Meridian,  adjoining 
complainant's  lands,  and  that  Schilling,  the  defendant,  con- 
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tinues  to  reside  thereon.  That  the  said  land  of  defendant 
Schilling  is  occupied  end  cultivated  by  him  and  the  defend- 
ant Albers,  as  tenants  in  common.  That  in  July,  1874, 
complainant  and  defendant  Schilling  and  Albers  agreed 
to  construct  an  irrigating  ditch  from  a  point  on  Major  creek, 
in  said  county  of  Saguache,  four  or  five  miles  distant  from 
their  said  lands,  by  the  terms  of  which  agreement  the  com- 
plainant was  to  have  one-half  of  the  water  to  be  fun  in  said 
ditch  from  said  creek,  and  defendants  Schilling  and  Albers 
the  other  half.  That  pursuant  to  said  agreement,  complain- 
ant and  defendants  Schilling  and  Albers  constructed  said 
ditch  to  and  upon  their  said  lands  and  thereby  took  all  the 
available  water  from  Major  creek  and  prevented  the  same 
from  wasting.  That  said  Major  creek  is  a  small  stream 
without  more  water  than  is  necessary  to  Irrigate  the  lands 
of  complainant  and  defendants  Schilling  and  Albers,  and 
otherwise  than  from  said  creek  their  said  lands  are  without 
irrigating  facilities.  That  at  the  time  of  their  said  appro- 
priation of  the  water  of  Major  creek,  the  same  was  not 
owned  or  claimed  by  any  other  person  than  complainant 
and  defendants  Schilling  and  Albers.  That  on  or  about 
November  31,  1874,  defendants  E.  W.  Bennett  and  Ira  S. 
Bennett  settled  upon  lands  over  which  said  ditch  was  con- 
structed, and  knowing  of  the  said  appropriation  of  the  water 
in  Major  creek  on  the  1st  of  June,  1876,  they  began  to 
claim  and  use  water  from  said  creek  and  obstructing  the 
flow  of  the  water  therein  by  shutting  off  the  same  and  con- 
structing other  ditches  from  said  creek,  and  now  continue 
so  to  do,  and,  aided  and  encouraged  by  defendants  Schill- 
ing and  Albers,  totally  deprived  complainant  of  the  use  of 
any  part  of  said  water.  That  complainant  has  planted 
upon  his  lands  fifteen  acres  of  oats  which  have  failed  to 
grow  and  mature  by  reason  of  the  said  interference,  in  con- 
sequence of  which  he  has  lost  said  crop  and  is  damaged  not 
less  than  $800.  That  complainant  has  applied  frequently 
to  said  defendants,  Schilling,  Albers,  E.  W.  and  Ira  S.  Ben- 
nett, to  allow  him  the  use  of  the  water  in  said  ditch  and  to 
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desist  from  farther  obstruction  of  the  flow  of  the  water 
therein,  but  confederating  together  to  injure  him,  the  said 
defendants  refuse  to  allow  him  any  part  of  said  water,  or 
to  desist  from  obstructing  the  same  in  said  ditch,  and  some- 
times denying  and  at  other  times  admitting  the  interest 
of  complainant  in  the  water  of  said  ditch,  but  at  same 
time  deny  and  prohibit  him  by  force  and  threats  from  the 
use  of  any  part  of  said  water ;  prays  that  defendants  be 
decreed  to  make  satisfaction  to  complainant  for  all  damages 
done  by  them ;  that  said  defendants  by  injunction  of  said 
court  be  restrained  from  obstructing  the  flow  of  water  in 
said  ditch,  and  from  using  more  than  one*half  of  same  and 
from  interfering  with  complainants  in  the  use  and  enjoy- 
ment of  one-half  of  said  water ;  that  defendants  be  com- 
pelled to  fill  up  the  new  ditches  cut  by  them,  and  to  re-open 
those  made  by  complainant  and  defendants  Schilling  and 
Albers,  and  to  restore  them  to  same  condition  as  when  filled 
up  by  said  defendants.  Prays  for  writ  of  injunction  there- 
for and  for  summons." 

The  only  material  averment  in  the  answer  necessary  to 
be  inserted  here  is  in  reference  to  the  agreement  alleged  in 
the  bill  and  to  which  the  defendant  answered : 

**  That  in  July,  1874,  complainant  proposed  to  defendants 
Schilling  and  his  tenant,  Albers,  that  they  vacate  a  portion 
of  their  said  ditch,  adjacent  to  said  Major  creek,  and  that 
complainant  and  defendants  (Schilling  and  Albers)  would 
take  out  a  ditch  near  the  mouth  of  the  canon,  two  miles 
further  up  said  creek,  and  by  so  doing  they  would  furnish 
a  new  channel  for  the  flow  of  said  water  and  save  the  same 
from  sinking  as  it  did  in  the  old  bed  of  said  creek ;  and  by 
so  doing  they  would  have  two  heads  of  water  reaching  the 
said  land  of  defendant  Schilling.  That  it  was  agreed 
between  defendants  Schilling  and  Albers  and  the  complain- 
ant, that  if  by  so  constructing  said  ditch  there  was  not 
more  water  than  was  necessary  to  irrigate  the  lands  of  said 
Schilling,  and  for  his  domestic  uses,  then  complainant 
would  not  claim  any  interest  in  either  said  ditch  or  the 
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water  flowing  therein.'^  And  that  the  ditch  was  constructed 
in  accordance  with  this  agreement.  Replication  was  filed 
and  the  cause  was  referred  to  a  master  to  take  proofs. 
Upon  the  coming  in  of  the  master's  report,  the  cause  was 
heard  upon  the  bill,  answer,  replication  and  report,  and  a 
decree  rendered  in  favor  of  the  plaintiff  in  accordance  with 
the  prayer  of  the  bill,  and  damages  were  awarded  in  the 
sum  of  $187.50.  The  defendants  prayed  an  appeal.  In 
this  court  the  appellants  assign  for  error:  "1.  That  the  agree- 
ment between  the  appellants  and  appellee  was  within  the 
statute  of  frauds  and  void.  2.  The  decree  is  not  sustained 
by  the  evidence  taken  before  the  master.  3.  The  court  had 
no  jurisdiction  of  the  subject-matter." 

Mr.  Chas.  W.  Tankersly,  for  appellants. 

Messrs.  Charles  &  Dillon,  and  Love  &  Van  Liew, 
for  appellees. 

Stone,  J.  That  the  first  appropriator  of  the  water  of  a 
natural  stream  has  a  prior  right  to  such  water,  to  the  extent 
of  his  appropriation,  is  a  doctrine  that  we  must  hold  appli- 
cable, in  all  cases,  respecting  the  diversion  of  water  for  the 
purpose  of  irrigation.  Hence,  the  prior  appropriation  of 
the  water  of  Major  creek  by  Schilling,  by  the  construction 
of  the  ditch  for  the  irrigation  of  his  land,  secured  to  him  a 
prior  right  to  the  use  of  such  water  to  the  extent  of  such 
appropriation.  But  when  under  a  subsequent  agreement 
with  Rominger,  the  appellee,  a  new  acequia  was  constructed 
by  Schilling,  Albers  and  Rominger,  whereby  all  the  ^ater 
of  the  stream  was  appropriated  at  another  point  higher  up 
the  stream,  for  the  purpose  of  procuring  a  greater  supply  of 
water,  sufficient  for  all  three,  and  upon  the  agreement  that 
Rominger  should  share  and  enjoy  the  use  of  the  water  thus 
obtained  in  common  with  the  other  two,  the  prior  right  which 
had  theretofore  been  acquired  by  Schilling  and  enjoyed 
by  him  and  his  co-tenant  Albers,  was  waived  by  them,  and 
a  new  right  then  accrued  to  the  parties  simultaneously,  to 
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use  the  water  in  common  to  the  full  extent  of  their  joint 
appropriation.  The  right  thus  acquired  by  the  appellee 
accrued  to  him  in  virtue  of  the  joint  acts  of  the  parties  in 
thus  appropriating  the  water  whereby  they  acquired  a 
common  right  unaffected  by  the  statute  of  frauds,  inasmuch 
as  such  right  is  not  only  given  by  statute,  but  in  a  country 
with  a  climate  like  ours,  this  right  arises  ex  necessitate  rei^ 
and  hence  the  statute  may  be  regarded  as  declaratory  merely 
of  the  law  of  necessity  in  this  respect,  and  as  regulating  the 
right  thus  acquired.     Yonker  v.  Nichols^  1  Col.  661. 

If  Schilling  and  Bominger  had  both  settled  on  the  stream 
at  the  same  time,  and  for  mutual  advantage  in  the  saving 
of  expense,  had,  by  agreement,  constructed  the  ditch 
together,  and  thus  appropriated  the  water  jointly  for  irri- 
gating their  respective  lands,  it  certainly  could  not  be  con- 
tended that  the  respective  rights  to  the  water  thus  acquired 
could  be  asserted  by  either  as  against  the  other,  on  the 
ground  that  the  mutual  assent  or  agreement  to  thus  appro- 
priate the  water  was  not  in  writing.  So  in  this  case,  there 
was  no  more  a  license  or  grant  from  one  than  from  the 
other.  Schilling  could  abandon  his  first  acequia  and  waive 
his  right  of  prior  appropriation  as  effectually  by  words  and 
acts  as  by  an  instrument  in  writing.  And  the  agreement  to 
share  equally  in  the  use  of  the  water  as  between  Schilling 
and  his  co-tenant  Albers,  on  the  one  side,  and  Rominger  on 
the  other,  was  no  more,  in  effect,  than  an  assent  by  the  par- 
ties to  the  acquisition  of  rights  which  accrued  under  the 
law  as  declared  by  the  statute,  upon  such  joint  construction 
of  the  ditch,  and  the  cotemporaneous  appropriation  of  the 
water  thereby.  Upon  this  branch  of  the  case  we  r^ard 
the  doctrine  of  Yonker  v.  Nichols^  supray  so  fully  appli- 
cable that  it  is  unnecessary  to  repeat  here  the  reasoning  of 
the  court  in  the  well-considered  opinions  in  that  case. 

It  may,  however,  be  objected  that  while  what  we  have 
said  thus  far  in  relation  to  the  respective  rights  of  Schilling 
and  Rominger  applies,  unquestionably,  to  these  rights  so 
far  as  they  relate  to  that  portion  of  the  ditch  jointly  con- 
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strncted  by  them,  yet  that  since  the  other  portion  of  the 
ditch  constructed  by  Schilling  belonged  to  him  solely,  the 
right  of  Rominger  to  its  use  was  an  easement  which  could 
be  conveyed  by  deed  only,  as  an  interest  in  land. 

As  to  this,  we  think  it  need  only  be  remarked  that  there 
was  no  pretense  of  a  conveyance  to  Rominger  of  any  own- 
ership or  interest  in  the  ditch,  as  such  ;  the  agreement  was 
simply  that  upon  constructing  the  new  part  of  the  ditch, 
Rominger  should  have  one-half  of  all  the  water  that  flowed 
through  the  entire  ditch — old  and  new  together — to  the 
lands  of  both  parties.  Under  this  agreement,  then,  Romin- 
ger was  entitled  to  half  the  water  and  a  usufructuary  right 
to  the  flow  of  such  water  in  common  with  Schilling,  through 
the  entire  length  of  the  ditch.  While  Rominger*  s  right  to 
such  use  of  the  old  part  of  the  ditch  is  derived  from  the 
agreement,  yet  that  agreement  must  be  regarded  as  an 
entirety ;  there  was  no  separate  contract  respecting  the  old 
part. 

It  was  undoubtedly  in  Schilling's  power  at  the  time  of 
the  agreement  to  have  exacted  from  Rominger  contribution 
for  part  of  the  expense  of  construction  of  that  portion  of 
the  old  ditch  which  they  were  to  use  thereafter  in  common, 
but  he  did  not  ask  such  compensation ;  no  allusion  was 
made  to  this  subject.  Schilling  has  not  sought  to  assert  an 
exclusive  ownership  in  the  old  part  of  the  ditch  as  a  ground 
of  his  denial  of  water  to  Rominger,  nor  is  a  question  based 
upon  such  claim  raised  in  the  case  in  any  manner.  It  is, 
therefore,  not  necessary  for  us  to  decide  whether  an  irrigat- 
ing ditch  or  any  interest  therein  must  be  conveyed  by  deed 
alone,  nor  whether  the  use  thereof  as  a  permanent  easement 
must  be  so  conveyed.  In  either  case,^  since  part  perform- 
ance of  a  parol  contract  respecting  land  will  take  it  out  of 
the  statute  of  frauds,  equity  will  enforce  the  right  thus  ac- 
quired. In  this  case  there  was  more  than  part  performance; 
there  was  entire  performance.  The  agreement  was  wholly 
executed,  and  an  uninterrupted  user  thereunder  for  two 
years.  Bloomstein  v.  CleeSj  N,  Chancery  Court  (Tenn.), 
6  Cent.  Law  Joui*.  60. 
Vol.  IV— 14 
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The  objeotion  made  by  coansel  for  appellants  under  the 
third  assignment  of  error,  that  the  court  had  no  juris- 
diction of  the  subject-matter,  for  the  reason  alleged  that 
there  is  no  averment  in  the  bill  that  the  complainant  was 
without  a  full,  complete  and  adequate  remedy  at  law,  is 
not  well  taken.  Notwithstanding  the  omission  of  such 
formal  averment,  yet  where  the  facts  set  out  in  the  bill  dis- 
close a  case  properly  invoking  the  aid  of  chancery  jurisdic- 
tion, a  court  of  equity  will  not  refuse  to  look  to  the  sub- 
stance of  the  bill  for  the  purpose  of  granting  the  relief  to 
which  the  facts  allied  show  the  complainant  to  be  prima 
/ode  entitled. 

And  where  a  court  of  equity  has  once  acquired  jurisdic- 
tion of  a  case  it  may  give  entire  relief,  notwithstanding  that 
for  a  part  of  such  relief  the  complainants  might  have  a 
remedy  at  law.  The  decree  for  damages  was,  Iherefore, 
properly  within  the  jurisdiction  of  the  court  Story's  Eq. 
Jurisp.,  §§  64,  71,  76, 457 ;  Bispham-s  Prin.  Eq.,  §  30 ;  High 
on  Injunct.,  §§  258,  469,  615,  545,  569,  564 ;  note  2,  695  ; 
Armstrong  v.  OiZchrist^  2  Johns.  Cases,  431 ;  Rathhone  v. 
Warrerij  10  Johns.  587 ;  King  v,  BaZdwin^  17  id.  384. 

But  were  this  not  true,  the  objection  to  the  jurisdiction 
cannot,  we  think,  in  this  case  be  raised  for  the  first  time  in 
this  court.  Such  objection,  as  a  general  rule,  must  be 
taken  by  plea,  demurrer  or  otherwise  in  the  court  below,  in 
order  to  give  that  court  an  opportunity  to  pass  on  it.  and  if 
held  valid  the '  complainant  be  allowed  his  remedy  by 
amendment  or  otherwise.  This  court  will  not  reverse  a 
decree  upon  a  point  which  the  court  below  was  given  no 
opportunity  to  pass  upon,  and  where  the  objection,  had  it 
been  made  in  the  court  below,  might  have  been  obviated, 
as  is  apparent  from  the  record  might  have  been  done  in 
this  case.  Mosselman  v.  CaiUy  21  How.  Pr.  248  ;  Beeknukn 
V.  FrqU,  18  Johns.  558 ;  BidweU  v.  Ins.  Co.,  16  N.  Y.  267 ; 
PoweU' 8  Appellate  Proceed.  132,  156,  178,  204. 

The  authorities  make  a  distinction  between  Jurisdiction 
as  to  the  person  and  jurisdiction  as  to  the  subject-matter. 


Digitized  by 


Google 


1878.]  ScHiLLTWG  et  al.  v.  Rominoer.  107 

holding  that  in  the  latter  case  it  is  not  essential  for  thepnr- 
pose  of  review  in  tlie  appellate  court,  that  objection  shonld 
be  made  in  the  court  below  for  want  of  such  jurisdiction. 
But,  here,  while  the  error  assigned  is  against  the  jurisdic- 
tion of  the  court  over  the  subject-matter,  the  sole  ground 
urged  in  support  of  the  assignment  is,  that  the  bill  does  not 
contain  certain  formal  averments,  sucli  as  that  the  com- 
plainant has  not  a  complete  remedy  at  law;  that  the  defend- 
ants are  insolvent  or  irresponsible  and  the  like.  The  bill, 
however,  sets  forth  sufficient  facts  to  bring  the  case  within 
the  equitable  jurisdiction  of  the  court;  such  objection  if 
valid  might  therefore  have  been  obviated,  if  made  in  the 
court  below,  and  for  this  reason  comes  within  the  general 
rule.  Powell  on  Appellate  Proc.  132,  note  3;  1  DaniePs  Ch. 
Pr.  (4th  ed.)  555,  and  cases  cited;  Gordon  v.  Clarke^  22  Cal. 533. 

It  is  also  assigned  for  error  that  the  evidence  does  not  sus- 
tain the  decree.  Under  this  assignment  it  is  contended  that 
a  preponderance  of  the  testimony  shows  that  the  agreement 
for  the  joint  construction  and  use  of  the  ditch  was  upon  a 
condition  that  more  water  would  be  thereby  obtained  than  was 
needed  by  Schilling  and  Albers.  In  their  answer  to  com- 
plainant's bill,  the  defendants  below  aver  that  it  was  agreed 
between  Schilling  and  Albers  and  the  complainant  *Hhat 
if  by  so  constructing  said  ditch  there  was  not  more  water 
than  was  necessary  to  irrigate  the  lands  of  the  said  Schil- 
ling, and  for  his  domestic  uses,  then  the  complainant  would 
not  claim  any  interest  eithei'  in  said  ditch  or  the  water  flow- 
ing therein." 

The  evidence  in  support  of  this  averment  la  that  of  two  of 
the  appellants.  Schilling  and  Albers,  who  both  testify  that 
Rominger  agreed  when  tliey  constructed  the  new  ditch,  that 
*'if  there  were  not  two  heads  of  water  in  the  ditch,  he 
would  not  claim  any  of  the  water  in  the  ditch  or  creek." 

There  was  no  evidence  proving  the  size  or  amount  of  a 
**head"  of  water,  and  the  testimony  on  that  point  leaves 
the  definition  as  vague  and  undetwmined  a.^the  traditional 
"piece  of  chalk." 

But  this  alleged  condition  of  the  agreement  is  positively 
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denied  by  Rominger,  and  the  admitted  facts  as  to  the  joint 
use  of  the  water  strongly  rebuts  the  probability  of  such 
condition.  Upon  the  completion  of  the  ditch,  and  for  two 
years  thereafter,  Rominger  was  allowed  a  common  and  un- 
interrupted use  of  the  water,  without,  so  far  as  the  testimony 
shows,  any  denial  by  Schilling  or  Albers  of  such  use,  or 
that  they  ever  hinted  at  there  being  less  than  "  two  heads  " 
of  water,  or  that  there  was  an  insufficiency  for  both  parties, 
or  that  there  was  any  such  condition  as  is  set  up  in  the 
answer  to  the  bill.  The  denial  of  water  to  appellee  seems 
to  have  arisen  after  the  settlement  of  the  Bennetts,  and  their 
use  of  the  water  by  permission  of  Schilling  and  Albers 
in  the  fall  of  1876. 

The  acts  of  Schilling  and  Albers  thus  appear  to  contradict 
their  testimony  as  to  the  conditional  use  of  the  water  by 
Rominger,  else  we  must  conclude  that  if  there  was  any  such 
condition  originally,  it  was  eitlier  waived  afterward,  or  that 
the  condition  was  in  fact  fulfilled  by  obtaining  the  two 
heads  of  water  referred  to. 

It  is  argued  that  the  testimony  of  the  witness  Schultz, 
that  in  October  or  November,  1874,  he  heard  Rominger  say 
that  if  they  got  two  heads  of  water  in  the  ditch,  he  would 
get  one  head,  otherwise  he  could  not  get  any  thing,  corrobo- 
rates the  testimony  of  Schilling  and  Albers  on  this  point ; 
but  the  undisputed  evidence  in  the  case  proves  that  the  ditch 
was  completed  in  July,  1874,  and  that  Rominger  had  the  use 
of  the  water  for  irrigating  his  crops  in  August  thereafter, 
so  that  we  are  forced  to  believe  that  this  testimony  of  Schultz 
to  the  effect  that  in  the  following  October  or  November 
Rominger  was  speculating  as  to  the  amount  of  water  to  be 
obtained,  and  his  chance  of  getting  any,  is  without  proba- 
bility or  weight- 

This  being  the  only  material  point  in  dispute  in  the  evi- 
dence, we  think  the  court  below  was  warranted  in  rendering 
the  decree,  and  that  this  court  would  not  be  justified  in 
flisturbing  it  on  the  ground  of  .laijfcof  evidence  to  support 

the  decree. 
•  .  ,       .    •  Decree  affirmed. 
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Elbert,  J.  I  concur  in  the  result. 

Thatcher,  C.  J.  I  coincide  with  the  conclusion  reached 
by  brother  Stone,  but  so  far  as  it  is  intimated  in  the  opinion 
in  arguendo^  that  a  servitude  over  the  lands  of  another  in 
this  State  for  the  purpose  of  irrigation  can  only  be  creatpd 
by  deed,  I  do  not  concur.  Primarily,  where  the  climatic 
conditions  are  such  as  exist  in  Colorado,  the  right  to  convey 
water  for  irrigating  purposes  over  land  owned  by  another 
is  founded  on  the  imperious  laws  of  nature,  with  reference 
to  which  it  must  be  presumed  the  government  parts  with  its 
title.  And  although  a  patent  from  the  government  may  be 
silent  in  regard  to  conditions,  which,  if  expressly  named, 
would  have  no  greater  force,  it  cannot  be  asserted  that 
therefore  they  do  not  exist.    Yonker  v.  Nichols ^  1  Col.  551. 

Subject  to  regulation  by  statute  and  resting  upon  the  law 
of  nature,  it  is  conceived  that  the  right  to  convey  water  over 
another* s  land  is  inseparable  from  the  enjoyment  of  the 
land  which  tlie  United  States  conveys  to  its  grantees.-  This 
right  passes  with  the  estate  in  the  land  as  a  necessary  inci- 
dent. 

RioRT  TO  APPROPRIATE  Watku  FOR  Irrtoatiok  PcRPOBBfl  may  bo  ncquUred  byptttlefl 
Jointly:  Farmers'  IT.  7«  C.  &  H.  Co.  v.  .S  .uthwovUu  13 1'olo. !«» i:«.  ^.      .^  •  . 

BiLii  IN  Eqiht Y.  —  Coart  will  hMjk  u>  tli<?  BubHtance  of  tbe  bill,  notwithstAndIng  tbe  absence 
of  formal  averments:  WhUaellv.  Kershftii\Arn\o.A?eL  ,  ..  x,    ..  ^.  v  ^  - 

APPROiMiiATioN,  water  must  t>e  applied  to  beneficial  use:  0)(?l»  v.  7>/Z  Hand  Ditch  Cb.  6 
Oola  447;  PlatU  W,  Cb.  v.  North  Colo,  I.  Co,  12  Colow  Ml;  Unrmerr  H,  /.  6*  <fir  &  Oo.  V.  <99itf^ 
VHJTtht  13  Colo.  115b 


Fillet,  impleaded,  etc.,  v.  Cody. 

There  is  no  aathority  of  law  for  giving  judgment  in  Tacation,  and  Buch  a 
judgment  is  absolutely  void..  An  objection  to  such  a  judgment  is  jurid- 
dictional  in  its  character  and  cannot  be  removed  by  stipulation. 

Error  to  District  Court  of  Oilpin  County. 

Mr.  Hugh  Butler,  for  plaintijff  in  error. 

Messrs.  H.  M.  &  W.  Teller,  for  defendant  in  error. 

Per  Curiam.  In  the  case  of  Cooper  v.  TTie  American^ 
etCj  Insurance  Co,,  3  Col.  318,  we  held  that  a  judgment 
rendered  in  vacation  was  void. 
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In  the  case  at  bar,  however,  the  parties  stipulated  that 
the  motion  for  a  new  trial  should  be  heard  by  the  judge  in 
vacation  ;  and,  in  case  the  motion  was  denied,  that  judg- 
ment should  be  rendered  and  entered  as  of  the  trial  terra, 
and  should  have  the  same  force  and  effect  as  if  made  and 
entered  of  record  during  that  term. 

Undoubtedly,  if  such  a  stipulation  can  avail  to  give 
validity  to  the  judgment,  the  litigant  parties  should  be  held 
to  its  terms. 

It  is  but  just  to  the  counsel  for  the  plaintiff  in  error  to 
say  that  this  objection  to  the  judgment  was  not  raised  by 
them,  but  by  the  court  sua  spoiiUy  and  submitted  for  argu- 
ment. 

By  the  Organic  Act,  the  judicial  power  of  the  Territory 
was  vested  in  certain  courts  therein  named. 

The  distinction  between  the  act  of  a  judge  and  the  act  of 
a  court  is  well  understood. 

The  numerous  decisions  which  hold,  in  the  absence  of 
statute  authorizing  it,  that  a  judgment  rendered  in  vacation 
is  void,  are  based  upon  the*  proposition  that  the  authority 
to  hear  and  determine  is  vested  by  law  in  the  courts  sitting 
at  stated  times  and  places,  and  not  in  the  judge. 

In  vacation,  the  judge  is  i)ot  clothed  with  the  character  of 
a  court.  Hence  in  this  interval  between  the  terms  fixed  or 
authorized  by  law,  he  has  no  power  to  hear  and  determine. 
Freeman  on  Judgments,  §  121.  In  other  words,  in  his 
character  as  judge,  acting  in  vacation,  he  has  no  jurisdic- 
tion, which  is  but  the  power  to  hear  and  determine. 

As  the  objection,  then,  to  such  a  judgment  is  jurisdic- 
tional in  its  character,  it  is  obvious  that  it  cannot  be 
removed  by  stipulation.  It  is  a  well-settled  principle  that 
jurisdiction  cannot  be  conferred  by  consent  Molandinw 
Colorado  Central  R.  Ji.  Co.,  8  Col.  173. 

There  was  no  authority  of  law  for  the  hearing  and  judg- 
ment in  vacation,  and  the  judgment  was  absolutely  void. 
The  agreement  b}''  the  litigant  parties  that  the  judgment  so 
rendered  should  be  treat<?d  (contrary,,  to.  the  fact)  as  having 
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been  rendered  and  entered  as  of  the  trial  term,  is  substan- 
tially, notwithstanding  the  terms  in  which  it  is  couched, 
an  attempt  to  confer,  by  consent,  a  jurisdiction  which  the 
law^  did  not  authorize  or  afford. 

The  failure  of  the  proceedings  under  the  stipulation, 
however,  does  not  affect  the  status  of  the  verdict  which 
appears  of  record.  The  motion  for  a  new  trial  may  still  be 
heard,  and  if  denied,  the  judgment  may  be  rendered  upon 
the  verdict.  Kansas  Pacific  R.  H.  Co,  v.  Twomhly^  2  Col. 
659  ;  Sheppard  v.  Wilson,  6  How.  260 ;  Oray,  Adm.,  etc.  v. 
TTiovms  et  aL,  12  S.  &  M.  (Miss.)  113. 

The  judgment  of  the  court  below  is  reversed  with  costs, 
and  the  cause  remanded,  with  directions  to  proceed  in 
accordance  with  the  views  herein  expressed.  Eeva'sed, 

JuDOMENT  BCCOMis  EFFKCTn^^K  ONLY  FROM  TncB  It  IS  givcu  In  opcii  coQrt:  Schuster  y* 
.BatUrr  13  Colo.  334. 

Aftkr  Dekia.1.  of  Nkw  Tbial,  Judgment  may  bk  Rkndered  on  Vbbdict:  AlvordT, 
McOauohey»  6  Colo.  24a. 

JnoGB  coxTLjy  NOT  Rendrr  Dbcreb  in  Vacation  under  the  old  system  of  pnotlM 
(Jkirtley  v.  Marshall  8.  X.  Co.  4  Colo.  112;  Francis  v.  WelU,  4  Cola  275;  MeQan  v.  0'JVstf,6  Oola 
4&5;  Terjtenlnff  y.  Holtan,  0  Colo.  316);  and  this  incJndes  settling  the  essential  provlsloill  of  a 
decree:  McOan  v,  0*KeU,  o  Colo.  48& 


KiRTiiEY  et  al.  V,  Marshall  Silver  Mining  Company. 

Under  the  old  system  of  practice,  the  judge  liad  no  authority  to  render  a 

decree  in  vacation. 

Appeal  from  District  Court  of  Clear  Creek  Conrvty. 

Messrs.  Post  &  Coulter,  for  appellants. 

Mr.  W.  R.  Gorsline  and  Mr.  W.  S.  Rockwell,  for 
appellee. 

Per  Curiam.  In  this  cause,  a  demurrer  was  interposed 
to  the  bill,  which,  by  stipulation  of  parties,  was  heard  in 
vacation.  The  demurrer  was  sustained,  and  the  complain- 
ants failing  to  plead  over,  a  decree  dismissing  the  bill  was 
entered  up  in  vacation.  This  was  error.  In  vacation,  under 
the  old  system  of  practice,  the  judge  had  no  authority  to 
render  the  decree.  The  court  alone  had  power  to  hear  and 
determine  the  issue  raised  by  the  demurrer  To  hold  that 
the  decree  is  valid  would  be  to  assert  that  parties  may 
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confer  jurisdiction  by  consent,  which  cannot  be  admitted. 
Filley  v.  Cody^  anie^  p.  109. 

The  decree  is  reversed  and  the  cause  remanded  for  fur- 
ther proceedings.  Reversed. 

JuDOB  corutt  NOT  Rkndkr  Dkcrkk  in  Vacation  under  old  syrtpm  of  practice  {FranetM 
V.  WclU,  A  Colo.  275;  Tcrytenina  v.  Hntton,  0  Colo.  315);  and  the  sumo  rul  ?  applies  to  settliog  tlie 
essential  provisions  of  the  decree:  AfeOan  v.  O'Neill  &  Colo.  4SS. 


WoLFLEY  et  al.  V.  Lp:banon  Mining  Co.,  of  New  York. 

1.  Section  two  of  the  act  of  Congress  of  Julj  26,  1866,  clearly  pennita  the 

patentee  of  a  lode  mining  claim  to  follow  the  lode  in  its  descending; 
coarse  to  any  depth,  although  in  its  downward  trend  it  is  carried  hy  dips, 
angles  and  variations,  into  the  adjoining  land. 

2.  The  surface  ground  and  the  lode  are  not  independent  grants.     It  is  not  the 

purpose  of  the  act  to  grant  surface  ground  without  a  discovered  lode. 
The  lode  la  the  principal  thing,  and  the  surface  ground  incident  thereto. 
8.  A  lode  claim  is  to  be  fixed  bj  reference  to  the  plat  or  survey  of  the  loca- 
tion, and  although  the  lode  in  its  descending  course  may  be  followed  to 
any  depth  with  its  dips,  angles  and  variations,  into  the  premises  adjoin- 
lQ£r»  y^^  iii  i^s  onward  course  or  strike  it  may  not  depart  from  the  line  of 
its  location,  and  the  patentee  is  not  entitled  to  its  possession  beyond  the 
lateral  boundaries,  as  against  one  who  has  subsequently  located  and 
patented  it.  If  the  patent  is  broader  than  the  law,  it  is  to  that  extent 
nugatory. 

4.  The  notice  required  by  the  statute,  t6  be  given  by  the  register  of  the  Land 

Office,  as  well  as  by  the  claimant,  is  in  effect  a  summons  to  all  adverse 
claimants. 

5.  As  long  as  the  local  laws  are  not  In  conflict  with  the  laws  of  the  United 

States,  they  are  of  binding  force  and  must  be  observed,  but  the  act  of 
Congress  cannot  be  subordinated  to  the  local  laws,  rules  or  customs,  and 
it  is  in  the  light  of  the  provisions  of  the  act  of  Congress  that  every  patent 
issued  in  pursuance  thereof  must  be  construed. 

Appeal  from  District  Court  of  Clear  Greek  County. 

At  the  trial  in  the  court  below  the  appellee  relied  on 
title  derived  by  discovery,  pre-emption  and  several  mesne 
conveyances  from  the  alleged  pre-emptors,  to  Harris,  the 
discoverer,  and  from  him  to  Brown.  Brown  obtained  a 
patent  from  the  government  and  conveyed  his  interest  to 
the  appellee.  The  patent  contains  the  following  language  : 
''it  being  the  express  intent  and  meaning  of  these  presents 
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to  convey  to  the  said  J.  Warren  Brown,  his  heirs  and 
assigns,  only  the  eight  hundred  (800)  linear  feet  of  the  Ben 
Harding  lode,  with  surface  ground  hereinbefore  described, 
cominenalng  at  the  center  of  discovery  shaft  on  said  lode 
and  extending  thence  westerly  eight  hundred  (800)  linear 
feet^  along  the  course  of  the  vein^  the  same  being  known 
as  claims  Nos.  1,  "etc.,  ******  vfi\h 
the  right  to  follow  said  Ben  Harding  lode  or  vein,  to  the 
distance  of  eight  hundred  (800)  linear  feet,  with  its  dips, 
angles  and  variations,  to  any  depth,  although  it  may  enter 
the  land  adjoining." 

Mr/  L.  C.  Rockwell  and  Mr.  James  B.  Belfobd,  for 
appellants. 

Messrs.  H.  M.  &  W.  Teller,  for  appellee. 

Thatcher,  C.  J.  This  was  an  action  of  ejectment  brought 
by  appellees  against  appellants  to  recover  the  possession 
of  eight  hundred  feet  of  the  Ben  Harding  lode.  The  decla- 
ration contained  three  counts,  in  the  first  of  which  the  ap- 
pellee claimed  title  in  fee,  and  in  the  second  and  third  it 
claimed  title  by  pre-emption,  occupation,  possession  and 
purchase  under  and  by  virtue  of  the  local  laws,  customs 
and  usages  of  miners  in  Griffith  mining  district,  the 
laws  of  Colorado  and  those  of  the  United  States.  In  sup- 
port of  the  second  and  third  counts,  much  evidence  was 
introduced,  which,  however,  the  court  charged  the  jury  to 
disregard  in  the  following  instruction : 

"After  the  issuing  of  the  patent,  all  previously  acquired 
rights  by  the  patentee  under  the  local  laws,  usages  and 
customs  of  the  particular  district  in  which  the  claim  is 
located,  are  merged  in  the  patent,  and  the  plaintiff  having 
put  in  evidence  a  patent  from  the  United  States,  you  must 
not  consider  the  right  or  title  acquired  prior  to  the  issuing 
of  the  patent,  such  rights  being  merged  in  the  patent." 

Whether  this  instruction  correctly  lays  down  the  law  we 
need  not  now  decide.  It  could  not  prejudice  the  defendant. 
Vol.  IV— 15 


Digitized  by 


Google 


114       WoLFLKY  et  al.  v.  Lebanon  Mining  Co.    [Apr.  T., 

It  is  enough  to  say  that  by  this  insb-action  the  jury  was 
necessarily  confined  to  the  issue  made  upon  the  first  count. 
By  tlieir  verdict  they  found  that  the  plaintiff  was  the  owner 
in  fee  of  the  property  described  in  the  declaration.  This 
verdict  was  responsive  only  to  the  first  count. 

The  evidence  tended  to  show  that  the  Ben  Harding  lode 
in  its  onward  course  or  strike  departed  from  the  vertical 
side  lines  of  the  location  as  described  in  the  patent  and 
represented  by  the  plat  incorporated  therein,  and  entered 
the  Bell  tunnel  lode  location,  which  was  patented  under  the 
act  of  Congress  of  May  10,  A.  D.  1872.  That  the  plaintiff 
had  the  right  to  so  follow  the  patented  lode  was  afiirmed  in 
the  instructions  of  the  court.  Upon  this  theory  the  case 
was  tried.  To  det(u-mine  its  correctness  reference  must  be 
had  to  the  act  of  Congress  of  July  26,  1866,  under  which 
the  Ben  Harding  lode  was  patented. 

At  common  law  a  grant  of  land  carries  with  it  all  that 
lies  beneath  the  surface  down  to  the  center  of  the  earth. 
At  his  pleasure  the  owner  of  the  soil  may  apply  to  his  own 
purposes  whatever  is  included  in  the  segment  of  the  earth 
carved  out  by  his  descending  exterior  boundary  lines. 
Says  Sir  William  BLACKSTOXB(Book  2,  page  18):  "  Cvjus 
est  solum^  ejus  est  usque  ad  coelum  is  the  maxium  of  the 
law  ;  upwards  therefore  no  man  may  erect  any  building  or 
the  like  to  overhang  another's  land  ;  and  downward  what- 
ever is  in  a  direct  line,  between  the  surface  of  any  land  and 
the  center  of  the  earth,  belongs  to  the  owner  of  the  surface, 
as  is  emry  daijs  experieiice  in  the  miniit^i  couTdriesP  By 
the  rules  of  the  common  law,  except  so  far  as  such  i-ules 
have  been  modified  by  statute,  must  the  extent  of  the  plain- 
tiff's  patented  grant  be  determined.  That  there  may  how- 
ever be  a  grant  of  mineral  separate  from  the  grant  of  the 
circumjacent  land,  and  mce  versa^  where  the  grantor  mani- 
festly intends  that  each  shall  form  a  distinct  possession  and 
different  inheritance,  admits  of  no  doubt.  The  question 
recurs  :  What  did  Congress,  by  its  declared  will  in  the  act 
of  1866,  authorize  the  United  States  to  grant  \    In  the  light 
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of  a  just  interpretation  of  this  act,  must  the  Ben  Harding 
patent  be  construed.  If  the  patent  is  broader  than  the  law, 
it  is  to  that  extent  ineffectual.  Based  upon  the  statute,  its 
validity,  and  the  extent  to  which  it  operates  as  a  convey- 
ance, must  be  determined  by  reference  to  the  statute. 

Section  two  provides  that  it  shall  be  lawful  for  the 
claimant  of  a  vein  or  lode  "  to  file  in  the  local  land  office  a 
diagram  of  the  same  so  extended  laterally  or  otherwise  as 
to  conform  to  the  local  laws,  customs  and  rules  of  miners, 
and  to  enter  such  tract  and  receive  a  patent  therefor,  grant- 
ing such  mine  together  with  the  right  to  follow  such  vein 
or  lode,  with  its  dips,  angles  and  variations  to  any  depths 
although  it  may  enter  the  land  adjoining,  which  land 
adjoining  shall  be  sold  subject  to  this  condition." 

This  section  clearly  permits  the  patentee  to  follow  the 
lode  in  its  descending  course  to  any  depth,  although  in  its 
downward  trend  it  is  carried  by  its  dips,  angles  and  varia- 
tions into  the  adjoining  land.  Here  is  a  departure  from  the 
common-law  doctrine.  The  qualifying  words,  however,  "  to 
eny  depth,"  limit  the  direction  in  which  the  mine  may  be 
pursued  beyond  the  side  lines.  The  claimant  is  required 
to  file  in  the  land  office  a  diagram  of  his  vein  or  lode.  This 
is  his  own  act.  The  law  contemplates  that  before  he  pre- 
pares his  diagram  he  shall  so  far  expose  and  develop  the 
lode  as  to  be  able  to  trace  its  course.  The  position  that  if 
the  plat  made  by  the  surveyor  does  not  cover  the  lode,  the 
patentee  should  be  permitted  to  so  shift  the  lines  of  his 
patent  as  to  include  the  lode  which  he  before,  through  inad- 
vertence or  ignorance,  failed  to  properly  locate,  is,  it  is  con- 
ceived, without  force.  The  error  is  not  the  mistake  of  a 
government  officer,  but  the  mistake  of  the  claimant,  and 
others  ought  not  to  be  permitted  to  suffer  by  it.  It  is  not 
the  province  of  the  surveyor  to  either  discover  or  determine 
the  course  of  the  vein.  He  acts  under  the  directions  of  the 
claimant  of  the  mine  who  has  already  furnished  a  diagram 
of  his  lode.  His  duties  are  to  survey  the  located  premises 
and  make  a  plat  thereof,  indorsed  with  his  approval,  desig- 
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nating  the. number  and  description  of  the  location,  the  value 
of  the  labor  and  improvements  and  the  character  of  lite 
vein  exposed^  See  §  3.  However  tortuous  might  be  the 
course  of  the  lode,  the  claimant  had  a  perfect  right  to  follow 
it  up  and  prepare  his  diagram  so  as  to  include  it,  together 
with  the  surface  ground  on  each  side  thereof  allowed  by 
local  laws.  There  is  no  language  in  the  act  that  requires 
the  diagram  to  be  in  the  form  of  a  parallelogram,  or  in  any 
other  particular  form. 

Prom  an  examination  of  the  entire  act  it  seems  to  na  that 

the  central  idea  of  a  mining  location  under  its  provisions  is. 

that  there  must  be  a  discovered  lode  within  it  whose  locufi 

in  its  onward  course  or  strike  is  embraced  by  its  bound- 

,  aries. 

An  assumed  mining  location,  which,  in  fact,  contains 
no  mine,  would  be  wholly  false,  and  would  contravene  the 
law.  Until  a  patent  issues,  to  the  extent  only  in  its  onward 
course  that  a  discovered  lode  is  within  the  prescribed 
exterior  boundaries  of  the  claim,  is  the  location  itself  unas- 
sailable. Patterson  v.  Hitchcock^  3  Col.  633.  The  surface 
ground  and  the  lode  are  not  independent  grants.  It  is  not 
the  purpose  of  the  act  to  grapt  surface  ground  without  a 
discovered  lode.  The  lode  is  the  principal  thing  and  the 
surface  ground  incident  thereto.  In  conveying  a  segment 
of  the  earth  located  under  the  provisions  of  the  act  it  is  the 
intention  of  Congress  to  convey  a  mine  contained  within 
that  segment  as  the  substance  of  the  grant. 

The  act  appeals  to  the  industry  and  enterprise  of  the 
miner  to  make  sure  that  the  lode  is  within  his  location. 
The  higher  his  diligence  in  this  respect  the  greater  will  be 
his  reward.  If  by  lack  of  assiduity  and  energy  he  makes 
an  untrue  location  —  a  location  not  embracing  the  lode  he 
seeks  to  secure  —  he  cannot  be  heard  to  complain  that 
others  have  explored  and  occupied  the'  adjaeent  territory 
and  discovered  therein  a  lode  which  might  have  been  em- 
braced in  his  diagram.  If,  as  the  evidence  tends  to  show, 
the  Bell  tunnel  lode  is  but  a  continuation  of  the  Ben  Hard> 
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ing  lode  (after  its  departure  from  the  vertical  side  lines), 
extending  through  the  adjacent  location,  upon  what  prin- 
ciple of  justice  or  of  law  in  the  absence  of  an  express  statn- 
tory  provision,  can  the  patentee  of  the  lode  last  named, 
claim  the  right  to  encroach  upon  the  premises  embraced  by 
the  Bell  tunnel  lode  location  and  deprive  the  owner  thereof 
of  the  fruits  of  his  discovery  1 

Before  a  claimant  is  entitled  to  a  patent  under  the  act  of 
1866  a  compliance  with  its  provisions  is  indispensable.  It 
is  necessary  that  a  diagram  of  the  lode  claimed  shall  be 
filed  in  the  local  land  office.  Notice  of  the  extent  of  the 
claim  must  be  given  to  the  world  by  posting  such  diagram 
in  a  conspicuous  place  thereon,  together  with  the  declara- 
tion of  the  claimant's  intention  to  apply  for  a  patent.  The 
register  of  the  la.nd  office  is  required  to  give  a  like  notice  by 
publication  in  a  newspaper  and  by  posting  in  his  office  for 
a  period  of  ninety  days,  which  is  in  eflfeot  a  summons  to  all 
persons  whose  interests  may  be  affected  by  the  issuance  of 
a  patent  in  conformity  with  the  diagram,  to  appear  and  file 
an  adverse  claim. 

If,  after  the  expiration  of  ninety  days,  no  one  appears  to 
contest,  the  surveyor-general,  upon  application  of  the 
claimant,  is  required  to  survey  the  location  and  make  an 
approved  plat  thereof,  and  designate  the  number  and 
description  of  the  lode,  the  value  of  the  labor  and  improve- 
ments, and  the  character  of  the  vein  exposed.  For  what 
purpose  must  these  several  acts  be  done  ?  Do  they  not 
point  with  certainty  to  a  segregation  from  the  public 
domain  of  a  described  tract  embracing  a  lode?  If  they 
have  any  significance,  we  are  constrained  to  the  conclusion 
that  one  of  their  leading  objects  is  to  require  that  the  claim- 
ant shall,  before  applying  for  a  patent,  ascertain  the  exact 
location  of  his  lode,  and  fix  that  location  by  his  diagram  so 
that  the  public  may  be  apprised  of  the  limits  of  the  lode 
location,  and  may  thereafter,  with  safety,  explore  and 
occupy  adjacent  tracts. 

It  is  apparent  that  within  the  meaning  of  the  act  the  lod^ 
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claimed  is  to  be  fixed  by  reference  to  the  "  plat  and  survey  " 
of  the  location,  and  although  in  pursuance  of  its  provisions 
the  lode  in  its  descending  course  may  be  followed  to  any 
depthj  with  its  dips,  angles  and  variations,  into  the  premises 
adjoining,  yet^  in  its  onward  course  or  strike,  it  may  not 
depart  from  the  line  of  its  location. 

It  is,  however,  insisted  that  if  not  by  the  literal  terms  of 
the  act  of  July,  1866,  then  by  virtue  of  territorial  legisla- 
tion and  local  customs  and  rules  of  miners,  the  patentee 
was  entitled  to  follow  the  course  of  the  discoven^d  lode, 
whether  it  was  comprised  within  his  location  or  not;  that 
one  of  the  purposes  of  the  act  of  Congress  was  to  recognize 
and  confirm  mining  rights  and  titles  as  they  existed  under 
local  laws  and  customs ;  that  whatever  may  be  the  true  con- 
struction of  the  act  as  to  locations  made  subsequent  to  its 
passage,  as  to  locations  made  prior  thereto,  it  authorized 
the  issuance  of  a  patent  for  a  lode  located  in  conformity 
with  the  rules  and  customs  of  the  mining  district  in  which 
it  was  situated,  even  though  it  might  depart  in  its  linear 
course  from  the  lateral  boundaries  of  the  described 
premises. 

The  act  declares  that  the  mineral  lands  of  the  public 
domain  are  free  and  open  to  exploration  and  occupation, 
subject  to  such  regulations  as  may  be  prescribed  by  law, 
and  subject  also  to  the  local  customs  or  rules  of  miners  in 
the  several  mining  districts,  so  far  as  tJie  same  may  not  he 
in  conflict  with  the  laws  of  the  United  States.  Before  the 
passage  of  this  act,  with  the  view  to  protect  the  miner  in 
the  occupation  of  the  public  domain,  although  he  was  tech- 
nically a  trespasser  as  against  the  United  States,  the  courts 
held  that  as  between  him  and  a  third  person,  he  might  be 
considered  as  being  in  possession,  with  the  assumed  assent 
of  the  owner.  But  by  that  act  the  assent  of  the  United 
States  to  the  exploration,  occupation  and  purchase  of  min- 
eral lands  of  the  public  domain,  is  expressly  declared. 
Under  its  provisions,  the  miner  having  located  his  claim,  is 
to  be  treated  as  an  express  licensee  of  the  United  States, 
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and,  independent  of  a  purchase  from  the  government  of  hia 
mining  claim,  he  has,  upon  compliance  with  the  terms  of 
the  act,  a  right  to  appropriate  the  minerals  therein  con* 
tained.  A  title  in  fee,  by  patent,  is  oflFe«jd  him,  which  he 
may,  at  his  pleasure,  accept  or  reject  By  the  statute,  his 
riglits  are  drcumscribed  and  determined.  The  act  of  Con- 
gress, from  which  they  spring,  is  paramount  to  all  local 
laws,  rules  and  customs.  The  first  section  of  the  act,  we- 
think,  leaves  no  room  for  doubt  on  this  point.  As  long  as 
they  are  not  in  conjQict  with  the  laws  of  the  United  States, 
they  are  of  binding  force  and  must  be  observed.  But  the 
act  of  Congress  cannot  be  subordinated  to  the  local  laws, 
rules  and  customs.  It  is  in  the  light  of  its  provisions  that 
every  patent  issued  in  pursuance  thereof  must  be  construed, 
and  we  cannot,  therefore,  admit  that  any  such  patent  can, 
by  virtue  of  local  laws  and  customs,  transfer  to  the  patentee 
any  greater  interest  or  estate  than  that  which  the  para- 
mount law  warrants. 

In  tlie  case  of  Chapman  v.  T02/  Long^  4  Saw.  34,  the 
court  commenting  upon  the  rights  of  the  miner  upon  the 
public  domain,  since  the  passage  of  the  act  of  1866,  and 
subsequent  acts  upon  the  same  subject,  says :  *'But  under 
the  mining  laws  of  the  United  States  now  in  force,  the 
locator  of  a  mining  claim,  as  to  the  right  to  the  possession 
of  the  premises  and  to  appropriate  minerals  therein, 
becomes  and  is  the  assignee,  [licensee],  of  the  United  States 
so  long  as  the  law  remains  in  force  and  he  complies  with 
the  conditions  imposed  by  it.  Until  Congress  withdi-aws 
this  license  by  a  repeal  of  the  law,  the  right  of  the  locator 
to  the  possession  of  his  claim  and  to  appropriate  to  his  own 
use  the  mineral  deposits  therein,  is  full  and  complete,  and 
he  need  not  take  any  steps  to  purchase  the  land  or  obtain  a 
patent  for  it  That  is  a  matter  left  to  his  own  option  or 
sense  of  self-interest" 

There  is  no  time  prescribed  within  which  he  shall  apply 
for  a  patent  Ample  opportunity  to  ascertain  the  precise 
sitiis  of  his  lode  with  reference  to  the  contiguous  land  is 
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given  him.  The  surface  and  the  lode  are  both  the  subject 
of  the  grant.  The  patent  operates  to  convey  not  only  the 
circumscribed  tract  of  land  which,  under  the  claimant's 
direction,  has  bemi  platted,  but  also  the  lode  contained 
therein,  with  the  right  to  follow  the  same  in  its  downward 
course  into  adjoining  premises,  but  not  to  follow  it  when, 
in  its  onward  course  or  strike,  it  departs  from  the  vertical 
side  lines.  In  the  latter  case,  after  its  departure,  it  is  the 
subject  of  location  by  whomsoever  it  may  be  discovered. 

If  then,  as  the  evidence  tends  to  show,  the  ledge,  on  which 
the  Ben  Harding  lode  was  located,  deflected  in  its  onward 
course  or  strike  from  the  patented  side  lines,  the  patentee 
is  not  entitled  to  its  possession  beyond  his  lateral  boun- 
daries, as  against  one  who  has  subsequently  located  and 
patented  it. 

Judgment  reversed  and  cause  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opinion.  licca'sefl. 

lAiDK  Claim  i«  kixkd  by  Plat  or  Sfrvky  ok  I.otatiox,  and  the  lodo  may  be  followed 
in  lt»  (Icscendinjfi:  c  outho  to  any  depth,  with  itii  dips,  angles,  and  variationn.  Into  the  adjolnfn^ 
premlnes;  but  In  Us  onward  course  or  strike  It  may  not  depart  from  the  lines  or  the  location: 
Strceter  v.  Mnrnhull  ti.  M.  Co*  A  ColOb  557;  Lcbcuujn  Mg.  Co*  y.  Rogettt  8  Colo.  38;  ManhaU  &  M, 
Co.  V.  Kirtley,  12  Colo.  416. 


WiLLOUGHBY  V.  BrOWN. 

1.  Section  340  of  the  Code  leaves  it  optional  with  the  partj  seeking  an  appeal 
to  prepare  and  file  "  a  statement  on  appeal/'  jet  in  ^he  absence  of  the 
statatory  statement  the  appellant  can  onl/  rely  upon  errors  apparent  upon 
the  face  of  the  judgment  roll. 

3.  A  notice  of  appeal  served  upon  the  attorney  of  the  opposite  party  and  five 
minutes  later  filed  in  the  office  of  the  clerk  ;  held,  to  be  substantially  oo- 
temporaueous,  and  a  compliance  with  the  reqoirement  of  the  Code  in  this 
particular. 

3.  Where  an  appeal  is  dismissed  "without  prejudice"  by  this  court,  the  ap- 

pellant is  not  precluded  from  taking  another  appeal  within  the  statutory 
period. 

4.  Where  an  undertaking  on  appeal  is  properly  entitled  of  the  cause,  refer 

ence  may  be  had  in  the  recital  to  the  title  to  designate  the  obligee. 

Appeal  from  District  Court  of  Arapahoe  Qounty. 

Messrs.  France  &  Rogers,  for  appellee,  now  moved  to 
dismiss  the  appeal. 
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Messrs.  Symes  &  Deokbr,  contra. 

Per  Quriam.  It  is  insisted  that,  in  the  absence  of  such 
a  statement  as  is  contemplated  by  section  340  of  the  Code, 
no  appeal  can  be  taken.  If  this  objection  is  valid,  it  is 
urged  in  apt  time.  The  appellee  confines  his  motion  to  the 
dismissal  of  the  appeal,  and  limits  his  appearance  accord- 
ingly. 

The  section  of  the  Code  just  mentioned  is  as  follows : 
"When  the  party  who  has  a  right  to  appeal  toisTies  a  state- 
ment of  the  evidence  and  exceptions  saved  of  the  case  to 
be  annexed  to  the  record  of  the  judgment  or  order,  he  shall 
within  twenty  days  after  the  entry  of  such  judgment  or 
order,  or  within  such  further  time  as  the  court  or  judge 
thereof  may  grant,  prepare  such  statement,  which  shall 
state  specifically  the  particular  errors  or  grounds  upon 
which  he  intends  to  rely  on  the  appeal,  and  shall  contain  so 
much  of  the  evidence  as  may  be  necessary  to  explain  the 
particular  errors  or  grounds  specified,  and  file  the  same  with 
the  clerk  of  the  court,  and  give  notice  to  the  opposite 
party  or  his  attorneys  of  such  filing." 

The  statement  contemplated  by  this  section  takes  the 
place  of  a  bill  of  exceptions  under  our  former  system  of 
practice,  but  it  is  more  comprehensive.  It  performs  an 
office  unknown  to  the  bill  of  exceptions.  In  the  statement 
must  be  set  forth  the  errors  upon  which  therein  the  appel- 
lant intends  to  rely.  But  the  appellant  is  not  bound  to  pre- 
pare a  statement.  The  language  of  the  section  makes  it 
optional.  Yet  in  the  absence  of  the  statutory  statement  he 
can  rely  only  upon  errors  apparent  upon  the  face  of  the 
judgment  roll. 

The  appeal  will  not,  therefore,  be  dismissed  for  the  fail- 
ure of  the  appellant  to  file  his  statement. 

In  Jones  v.  City  of  Petaluma,  86  Cal.  232,  the  court 

says:    **In  reply  to  the  suggestion  of  the  respondents, 

that  the  appeal  ought  not  to  be  entertained,  because  there 

is  no  statement  of  the  grounds  upon  which  the  appel- 

VoL.  IV— 16 
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lants  rely  for  a  reversal,  it  is  safScient  to  say  that  the 
grounds  appear  upon  the  judgment  roll,  and  that  where 
such  is  the  case,  no  statement  is  required."  -  In  the  case  of 
Button  V.  Reed^  25  Cal.  478,  the  court  held,  if  appended  to 
the  judgment  roll  there  is  what  purports  to  be  a  state- 
ment which  fails  to  set  out  the  errors  relied  on  for  reversal, 
and  the  appellee  interposes  his  objection  in  apt  time,  such 
statement  will  be  disregarded,  and  only  such  errors  as  are 
apparent  upon  the  judgment  roll  will  be  considered.  See, 
also,  Solomon  v.  Reese^  34  Cal.  34 ;  Brown  v.  Heacock^  9 
How.  Pr.  346  ;  Conolly  v.  Conolly^  16  id.  228;  RanJcin  v. 
JPm<?,  4  Abbott's  Pr.  310 

The  record  discloses  that  the  notice  of  appeal  was  served 
upon  Willoughby's  attorneys  on  the  16th  day  of  April, 
A.  D.  1878,  at  9:50  a.  m.,  and  that  service  having  been 
accepted  by  them,  the  notice  was  filed  in  the  clerk's  office 
five  minutes  later.  It  is  urged  this  is  error ;  that  the  notice 
of  appeal  should  not  have  been  served  until  after  it  was 
filed. 

In  the  case  of  McGougJiy  v.  Alvord^  decided  this  term, 
this  court  held  that  the  filing  of  the  notice  of  appeal  must 
either  precede  or  be  coteraporaneous  with  the  service 
thereof.  The  filing  and  service  of  notice  in  the  case  under 
consideration  were  substantially  cotemporaneous.  To  de 
clare  that  when  the  service  of  the  notice  precedes  its  filing 
only  five  minutes^  the  acts  are  not  cotemporaneous,  is  to 
indulge  in  an  unwarranted  refinement.  Except  for  the  pur 
pose  of  guarding  against  injustice,  the  court  will  not,  as  a 
general  rule,  inquire  into  the  fractions  of  a  day.  Blyden- 
hwrgh  V.  Cotheal^  4  N.  Y.  418 ;  Bliss  v.  Kingdon^  46  Cal. 
661. 

It  is  insisted  that  as  an  appeal  was  taken  to  this  court 
from  the  same  judgment,  and  dismissed  upon  appellant's 
own  motion,  that  the  eflfect  of  such  dismissal  was  to  affirm 
the  judgment  of  the  lower  court. 

This  position  is,  we  think,  not  tenable.  The  judgment  of 
this  court  was,  that  the  appeal  be  dismissed  "without  preju- 
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dice."  The  effect  of  such  a  dismissal  cannot  be  to  preclude 
the  appellant  from  taking  another  appeal  within  the  statu- 
tory period. 

It  is  objected  that  the  undertaking  is  defective,  in  that  it 
departs  fiom  the  usual  comraon-law  form  in  failing  to  name 
the  obligee.  The  cause  is  properly  entitled.  The  under- 
taking, by  its  recitals,  if  reference  be  had  to  the  title  of  the 
cause,  designated  the  obligee.  The  obligors  jointly  and 
severally  undertake  and  promise  on  the  part  of  the  appel- 
lant that  he  will  pay  all  damages  and  costs  which  may  be 
awarded  against  him  on  the  appeal.  Who  the  obligee  is, 
sufficiently  appears.  The  form  6f  the  undertaking  in  this 
respect  accords  with  Code  precedents.  8  Estee's  Pleadings 
and  Forms,  667. 

The  motion  to  dismiss  the  appeal  will  be  denied. 

Motion  denied. 

8TATEMKNT  OS  AppRAL.  TAXR  Placr  OF  BiLL  o»'  ExcsFTioxs  whlch  Obtained  Under  the 
former  practice:  Blatchlp.y  v.  ('o!e.<i,  G  Colo.  83. 


Mills  v.  Buttrick  et  al. 


1.  That  a  defendant  in  a  suit  in  equity  cannot  have  afflrmative  relief  in  the 

absence  of  a  cross-bill  is  a  familiar  rale  in  equity  practice. 

2.  Wliere  a  defendant  by  demurrer,  answer  or  plea,  contests   the  case  made 

by  the  complainant  in  his  bill,  he  may  ask  this  court  to  reverse  the  de- 
cree because  of  defective  allegations  in  the  bill,  or  proofs,  and  in  such 
case  the  record  may  be  examined  and  the  decree  either  reversed  or 
affirmed. 

8.  In  a  bill  of  complaint  to  quiet  title  under  the  town  site  act  of  1864,  all  ad- 
verse claimants  should  be  made  parties  to  the  suit ;  yet  a  decree  rendered 
upon  a  bill  to  which  all  adverse  claimants  were  not  made  parties,  may 
still  be  good  as  between  those  who  were  parties  thereto. 

Error  to  Probate  Court  of  Clear  Creek  County. 

At  the  December  terra,  1877,  the  writ  of  error  in  this  canse 
was  dismissed  {antey  p.  53),  and  thereupon 

Mr.  L.  C.  Rockwell,  for  plaintiff  in  error,  filed  the  fol- 
lowing petition  for  a  rehearing : 
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'*Your  petitioner,  Greorge  A.  Mills,  respectfully  repre- 
sents and  shows  to  this  honorable  court  that  in  failing  to 
pass  upon  the  merits  of  this  case,  and  in  dismissing  tlie 
writ,  error  lias  intervened  in  this : 

1st.  Because  this  case  was  regularly  and  properly  pend- 
ing in  this  court  on  a  writ  of  error,  and  the  entire  record 
should  have  been  examined  as  challenged  by  the  assign- 
ment of  errors. 

2d.  Because  the  court  should  not  have  dismissed  the  writ, 
but  sliould  have  affirmed  or  reversed  the  decree. 

3d.  Because  the  writ  could  only  be  dismissed  because  of 
some  defects  in  the  proceedings  In  bringing  the  case  up,  or 
where  it  is  shown  this  court  has  no  jurisdiction. 

For  the  foregoing  reasons  petitioner  asks  that  a  rehear- 
ing be  granted,  and  the  cause  considered  on  the  merits." 

Per  Curiam.  The  act  of  1864,  prescribing  rules  and  i-egu- 
lations,  for  the  execution  of  the  trust,  arising  under  the  act  of 
Congress  of  1844,  authorizing  the  entry  of  town  sites  upon 
public  lands,  was  made  applicable  to  the  town  of  George- 
town, and  provides,  that  ''in  case  there  shall  be  adverse 
claimants  to  such  lands,  or  to  any  part,  parcel  or  share 
thereof,  either  party  may  bl-ing  a  suit  in  chancery,  against 
the  adverse  claimants  in  the  district  court,"  etc.,  etc.  It  fur- 
ther provides  that  ''pleadings  and  proceedings  in  such 
actions  shall  be  as  in  cases  in  chancery." 

By  force  of  these  provisions,  it  was  held  in  the  case  of 
Tucker  et  al.  v.  McCoy,  3  Col.  284,  that  a  defendant  to  a 
bill  filed  under  this  act,  in  order  to  obtain  affirmative  relief, 
must  file  his  cross-bill.  That  no  affirmative  decree  could  be 
rendered  in  his  favor  on  his  answer.  This  rule  of  equity 
pleading  and  practice  is  so  familiar,  that  we  cannot  think 
Hie  claim  well  founded,  "  that  its  announcement  in  the  case 
of  Tucker  v.  McCoy  took  the  profession  by  surprise." 

Notwithstanding  a  defendant  in  a  suit  brought  under  this 
act,  who  has  failed  to  file  his  cross-bill,  may  not  be  entitled 
to  affirmative  relief,  we  are  of  the  opinion,   that  when  he 
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has,  in  the  court  below,  by  demurrer,  plea  or  answer,  con 
tested  the  case  made  by  the  complaint,  he  may,  in  the  appel- 
late court,  ask  that  a  decree  rendered  in  the  complainant's 
favor  be  reversed,  for  any  substantial  defect  in  the  allega- 
tions of  the  bill  or  proofs.  This  follows  from  the  fact,  that 
the  complainant  in  the  court  below  would  not  be  entitled 
to  a  decree,  notwithstanding  the  failure  of  the  defendant  to 
file  his  cross-bill,  except  upon  a  sufficient  showing  that  he 
was  entitled  under  the  provisions  of  the  act.  In  this  view, 
the  record  in  such  a  case  may  be  examined  by  this  court, 
and  the  decree  either  reversed  or  affirmed. 

In  the  case  of  Tucker  et  ah  v.  McCoy ^  cited  supra^  it  is 
said  that,  to  entitle  the  complainant  to  maintain  his  suit 
under  this  act,  it  is  necessary  intei*  alia  *  *  *  "Fourth 
—  that  all  the  adverse  claimants,  who  filed  their  statements 
within  the  time  limited,  should  be  made  parties  to  the  suit. 
For  aught  that  appears  in  this  bill,  McCoy  may  not  have 
been  the  only  adverse  claimant." 

That  such  an  allegation  would  be  proper,  there  can  be  no 
question.  That  if  all  adverse  claimants,  who  have  filed 
upon  the  premises  in  controversy,  are  not  made  parties  de- 
fendant, no  impregnable  decree  can  be  entered,  is  also  clear ; 
but  that  a  bill,  wanting  in  this  allegation,  would  be  fatally 
defective,  and  would  not  justify  a  decree  in  the  complain- 
ant's behalf,  was  not  what  the  court  intended  to  say. 

It  is  clearly  apparent,  from  the  terms  and  provisions  of 
the  town  site  act  of  1864,  that  it  was  intended  that,  upon 
the  entry  of  a  town  site  by  the  proper  authorities,  all 
adverse  claims  to  any  part  of  the  lands  so  entered  should 
at  once  be  adjudicated  and  determined,  by  the  courts  vested 
with  jurisdiction.  This  was  with  a  view  of  enabling  the 
authorities,  in  whom  the  trust  was  vested,  to  rightfully, 
finally  and  speedily  execute  the  trust.  An  adjudication 
was  contemplated,  that  should  determine  the  right  of  all 
claimants,  and  bind  all  by  its  decree. 

Notwithstanding  this  view  of  the  statute,  a  decree  ren- 
dered upon  a  bill  to  which  all  adverse  claimants  were  not 
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made  parties  would  still  be  good  as  between  those  who 
were  parties  thereto.  This  averment^  therefore,  while  it  is 
proper,  cannot  be  regarded  as  essential. 

With  this  modification,  an  examination  of  the  allegations 
of  the  bill  shows  a  substantial  compliance  with  the  re- 
quisites of  a  bill,  as  stated  in  the  case  of  Tucker  et  al.  v. 
McOoy. 

The  allegations  are  general,  it  is  true,  and  for  that  reason 
might  have  been  obnoxious  to  demurrer ;  but  in  the  absence 
of  any  objection  so  taken,  they  are  sufficient  if  supported 
by  evidence,  showing  the  facts  which  should  have  been 
more  specifically  alleged. 

Upon  the  evidence  disclosed  by  the  record,  we  think  the 
complainant  was  entitled  to  the  lands  in  controversy.  The 
petition  for  rehearing  upon  the  merits  is  denied ;  but  the 
judgment  of  dismissal  heretofore  rendered  is  vacated,  and 
the  decree  of  the  court  below  is  affirmed  with  costs. 

Rehearing  denied, 


Dunn  d.  The  People. 

L  In  an  Indictment  for  making  or  passing  a  forged  check,  the  act  of  making 
or  passing  the  check  with  knowledge  of  its  fictitious  character,  together 
with  the  intent  to  defraad,  are  the  essential  elements  of  the  crime.  When 
these  concur,  the  crime  is  complete. 

2.  A  forged  check  was  passed  in  consideration  of  Illicit  interoonrae,  and  dgan 
and  liquors  sold  without  license  at  a  house  of  prostitation ;  that  the  law 
was  violated  in  Belling  liquors  and  cigars  without  lioenae.  in  nowiaa 
affected  or  modified  the  criminal  character  of  the  act. 

JError  to  District  Court  of  Arapahoe  Ootmtp. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Mr.  W.  W.  Cook  and  Mr.  Daniel  Sateb,  for  plaintiff 
in  error. 

Mr.  A.  J.  Sampson,  attorney-general,  for  defendant  in  error. 
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Elbert,  J.  The  plaintiff  in  error  was  tried  and  convicted 
upon  two  counts  of  the  indictment.  The  first  charged  hi m^ 
in  substance,  with  feloniously  making  a  fictitious  check, 
for  the  payment  of  monej^  with  intent  to  defraud  Sarah  J. 
Duell ;  the  second,  with  the  felonious  passing  of  a  fictitious 
check  to  Sarah  J.  Duell,  knowing  tlie  same  to  be  fictitious, 
and  with  intent  to  defraud  her.  There  is  no  dispute  about 
the  facts.  The  check  was  passed  in  consideration  of  illicit 
intercourse,  and  cigars  and  liquors,  sold  without  license,  at 
a  house  of  prostitution.  The  only  claim  made  in  behalf  of 
the  plaintiff  is  that  prostitution  is  prohibited  by  statute, 
that  the  sale  of  liquors  and  cigars  without  license  is  also 
prohibited  by  law  ;  that  the  consideration  for  which  the 
check  was  passed  was  in  part  immoral  and  in  whole  illegal ; 
that  no  recovery  could  have  been  had  in  a  civil  action,  by 
Sarah  J.  Duell ;  that  the  act  of  passing  the  fictitious  check 
did  not,  and  could  not,  therefore,  result  in  defrauding 
the  said  Duell,  and  that,  therefore,  no  conviction  should 
have  been  had. 

It  is  not  essential  to  the  offenses  charged,  that  the  party 
receiving  the  fictitious  che'ck  shall  be,  in  fact,  defrauded. 
The  criminality  of  the  act  does  not  depend  on  the  result 
of  the  act,  but  the  intent  The  act  of  making  or  passing 
the  check,  with  knowledge  of  its  fictitious  character, 
together  with  the  Intent  to  defraud,  are  the  essential  ele- 
ments of  the  crimes  charged.  When  these  concur  the 
crime  is  complete. 

"  If  the  statute  forbids  the  putting  off  of  a  forged  bank 
note,  with  intent  to  defraud  the  bank,  and  one  with  this 
intent  puts  off  the  note  to  an  agent  of  the  bank,  employed, 
unknown  to  him,  to  detect  oftenders,  and  so  not  imposed 
upon,  he  commits  the  offense  ;  because  the  law  leaves  it 
unimportant  vvliether  or  not  a  fraud  is  effected,  provided  it 
is  attempted,  and  the  putting  off  is  complete.''  1  Bishop's 
Crim.  Law,  §  437. 

This  illustrates  the  case  at  bar. 

Whether  the  intent  to  defraud  could  have  existed,  in  so 
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far  as  prostitution  constituted  the  consideration,  we  need 
not  say.  The  liquors  and  cigars  received,  were  of  the  valae 
of  twenty  dollars ;  they  were  property,  under  the  law,  and 
could  constitute  the  subject-matter  of  lawful  trade  and 
barter.  In  so  far  as  they  constituted  the  consideration, 
there  is  no  difficulty  in  saying  that  the  intent  to  defraud 
could  and  did  exist,  notwithstanding  Sarah  J.  Duell  had  no 
license  to  sell  them.  In  this  respect,  then,  all  the  essential  . 
elements  of  the  offenses  charged  were  proven.  That  Sarah 
J  Duell,  concurrently,  and  in  the  same  transaction,  also 
violated  the  law,  in  selling  the  liquors  and  cigars  without 
license,  in  nowise  affects  or  modifies  the  criminal  character 
of  the  acts  of  the  plaintiff  in  error. 
There  is  no  other  error  assigned  that  demands  our  attentioiL 
The  judgment  of  the  court  below  is  affirmed  with  costs. 

Affirmed. 


Board  of  County  Commissioners  v.  Sloan  et  al. 

Under  the  former  sjstem  of  practice  an  .appeal  would  not  lie  to  this  court 
from  a  judgment  for  costs  onlj,  unless  it  related  to  a  franchise  or  freehold. 

Appeal  from  District  Court  of  Pueblo  County. 
Messrs.  Wells,  Smith  &  Macon,  for  appellees. 

Per  Curiam.  The  appeal  in  this  cause  was  taken  from 
the  judgment  of  the  court  below  before  the  Code  went  into 
effect.  Under  our  former  system  of  practice,  an  appeal 
would  not  lie  from  a  judgment  for  costs  only,  unless  it 
related  to  a  franchise  or  freehold.  Peabody  v.  Thatcher  et 
al,  3  Col.  275. 

As  this  judgment  relates  neither  to  a  franchise  nor  free- 
hold, and  is  for  costs  only,  we  are  without  jurisdiction  to 
hear  the  cause  on  appeal. 

The  appeal  will  be  dismissed. 

Appeal  dismissed. 

Mr.  Justice  Stone  did  not  sit  in  this  case. 
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The  People,  ex  rel.  etc.,  v.  Keelikq  et  al. 

1,  The  Constitution  confers  upon  tnis  court  the  power  to  issue  the  writ  of 

quo  warranto. 

2.  A  change  in  the  time  merely  of  holding  its  annual  election  neither  affects 

the  corporate  existence  of  an  incorporated  city  nor  in  any  way  changes  or 
abridges  its  powers  or  duties  within  the  meaning  of  section  3745  of  the 
General  Laws. 
8.  Where  a  municipal  corporation  held  its  election  on  the  first  Monday  of 
April,  as  provided  by  Revised  Statutes  (1868),  instead  of  the  first  Tuesday 
of  April,  as  provided  by  the  General  Laws  (1877),  and  the  corporation  had 
not  reorganized  under  the  general  law,  heldt  in  the  absence  of  averments 
■  to  the  contrary,  that  the  action  of  the  authorities  was  free  from  design  or 
fraud. 

4.  It  is  an  established  doctrine  that  granting  or  refusing  the  writ  to  test  the 
right  to  an  office  or  franchise  is  a  matter  of  sound  discretion,  notwith- 
standing there  may  exist  a  substantial  defect  of  title.  The  sole  ground 
that  the  election  in  this  case  was  held  on  a  wrong  day,  lidd  insufficient  to 
pat  the  respondents  upon  a  defense  of  their  title. 

Information  in  the  nature  of  a  quo  warranto.  The  re- 
spondents demurred. 

Messrs.  Richmond  &  Stanton,  for  relators. 
Messrs.  Wells,  Smith  &  Maoon,  for  respondenta 

Elbert,  J.  The  Constitution  confers  upon  this  court  the 
power  to  issue  the  writ  of  qiLO  warranto. 

This  is  an  information  in  the  nature  of  a  quo  warranto^ 
and  in  taking  jurisdiction  of  it,  it  is  perhaps  proper  that 
we  should  say,  in  view  of  some  conflict  of  decisions  in  other 
States  upon  similar  constitutional  provisions,  that  in  our 
view  the  fraraers  of  the  Constitution  used  the  words,  ''writs 
ot  quo  warranto  ^ ^  ^^  synonymous  with 'information  in 
the  nature  of  a  quo  warranto^^^  or  as  including  that  proceed- 
ing which  had  substantially  the  same  end,  and  which  had 
both  in  England  and  America  largely  usurped  the  place  of  the 
ancient  writ.  High  on  Extraordinary  Remedies,  §  619  e< 
«e^.,  and  cases  cited. 

Section  2691,  General  Laws,  p.  903,  provides  that  '*the 
Vol.  IV  — 17. 
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drst  Tuesday  in  April  shall  be  the  regular  annual  period 
for  the  election  of  municipal  officers,'*  and  "all  officers 
whose  election  is  provided  for  in  this  act  or  may  be  provided 
for  by  ordinance,  shall  be  elected  on  that  day." 

This  provision  is  applicable  to  all  municipalities  within  the 
State,  whether  organized  under  the  provisions  of  the  act  refer- 
red to  or  existing  under  organizations  had  under  the  general 
law  prior  to  the  passage  of  the  act.  This  is  not  intended  to 
apply  to  municipalities  acting  under  special  charters  fixing 
a  different  day. 

There  are  obvious  reasons  why  the  annual  municipal 
elections  within  a  State  should  be  held  upon  one  and  the 
same  day,  and  we  think  such  was  the  intention  of  the  leg- 
islature. Nor  is  this  view  in  conflict  with  section  2745, 
General  Laws,  which  provides  that  the  existence  of  cities  and 
towns  heretofore  incorporated  within  the  State,  which  shall 
choose  to  retain  their  present  organization,  shall  not  be  af- 
fected, nor  the  power  or  duties  thereof  in  any  manner 
changed  or  abridged  by  the  provisions  of  this  act." 

A  change  in  the  time  of  holding  its  annual  election 
neither  affects  the  corporate  existence  of  an  incorporated 
city,  nor  in  any  way  changes  or  abridges  its  powers  or  duties 
within  the  meaning  of  the  act. 

The  provision,  therefore,  of  the  Revised  Statutes  (§1,  art. 
2,  ch.  84,  p.  605),  fixing  the  first  Monday  of  April  of  each 
year  for  annual  municipal  elections,  is  repealed  so  far  as  it 
relates  to  the  time  of  holding  the  election. 

That  the  annual  election  of  municipal  officers  for  the 
city  of  Pueblo  was  held  upon  the  first  Monday  of  April 
as  provided  by  the  Revised  Statutes,  and  not  upon  the 
first  Tuesday  of  April,  as  provided  by  the  General  Laws 
is  the  only  defect  alleged  agjiinst  the  title  of  the  respondents 
as  mayor  and  aldermen  of  the  said  city. 

There  is  no  allegation  in  the  petition  that  the  election  was 
held  on  the  wrong  day  knowingly  or  for  any  fraudulent 
purpose.  It  doubtless  was  the  mistake  of  the  officers  by 
whom  the  preliminary  steps  for  holding  an  election  on  that 
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day  must  have  been  necessarily  taken.  As  the  city  of 
Paeblo  had  not  chosen  to  reorganize  under  the  provisions 
of  the  General  Law,  it  was  by  no  means  free  from  doubt 
that  the  time  for  holding  their  annual  election  had  been 
changed.  It  was  a  mistake  upon  a  question  of  law  which' 
gave  the  officers  of  many  of  our  cities  trouble.  In  the  ab- 
sence of  averments  to  the  contrary,  we  are  at  liberty  to  say 
that  their  action  was  free  from  design  or  fraud.  There  is  no 
allegation  that  the  election  was  hot  in  all  other  respects  regu- 
lar and  in  accordance  with  the  provisions  of  the  laws  gov- 
erning elections.  It  does  not  appear  that  any  elector  objected 
to  the  holding  the  election  on  that  day,  nor  was  in  any  way 
prevented  or  deterred  from  casting  his  vote  for  the  candi- 
dates of  his  choice.  There  is  no  allegation,  nor  is  thepe 
any  reason  to  believe  that  the  election  was  not  called  and, 
held  in  good  faith,  or  that  it  was  not  participated  in  gener- 
ally by  the  qualified  electors  of  the  city.  There  is  no  claim 
or  pretense  that  the  respondents  do  not  discharge  their 
da  ties  as  officers  with  fidelity,  or  that  the  public  interests^ 
of  the  municipality  are  in  any  way  jeopardized.  The  prayer 
for  the  writ  in  this  case  is  based  upon  the  one  averment, 
that  the  election  upon  that  day  "  was  without  warrant  of 
law."  That  it  was  so,  is  not  necessarily  conclusive  upon  our 
action. 

It  is  an  established  doctrine  that  granting  or  refusing  the 
writ  to  test  the  right  to  an  office  or  franchise  is  a  matter  of 
sound  discretion,  notwithstanding  there  may  exist  a  sub- 
stantial defect  of  title.  In  the  exercise  of  this  discretion 
the  court  may  take  into  consideration  the  necessity  and 
policy  of  allowing  the  proceedings,  as  well  as  the  position 
and  motives  of  the  relators.  It  may  weigh  the  considera- 
tions of  public  convenience  involved,  and  compare  them 
with  the  injury  complained  of.  High  on  Extraordinary 
Remedies,  §  605,  and  cases  cited. 

The  case  of  The  Slate  ex  rel,  v.  Tolan.  4  Vroom,  196,  is  a 
leading  case  upon  the  question  involved.  Its  facts  are 
analogous,  and  we  see  no  reason  why  this  case  does  not 
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come  within  the  rule  there  laid  down.  Depue,  J.,  says: 
''  It  is  not  alleged  that  the  holding  of  the  election  on  a  day 
dilBTerent  from  the  day  fixed  by  law  was  induced  by  any 
corrupt,  fraudulent  or  indirect  motive.  It  is  shown  tliat  it 
was  the  result  purely  of  a  mistake ;  the  number  of  votes 
cast  at  the  election  shows  that  the  election  was  largely 
attended  by  the  qualified  voters.  There  is  no  complaint 
that  it  was  not  fairly  conducted,  nor  that  a  single  voter  was 
prevented  from  exercising  his  franchise  of  voting  because 
of  the  time  of  holding  the  election.  In  all  other  respects 
except  as  to  the  day  the  election  was  held  in  complete 
accordance  with  law.  In  this  respect  the  non-compliance 
was  due  to  an  honest  mistake ;  circumstances,  such  as  these 
here  stated,  induced  the  court  of  King's  Bench,  in  the  case 
pf  King  y.  Parr p^  to  refuse  leave  to  file  the  information, 
where  the  title  of  the  defendants  was  clearly  defective." 
The  case  of  the  Commonwealth  v.  JoneSy  12  Penn.  365,  C. 
J.  Gibson  delivering  the  opinion,  is  an  instance  of  the 
exercise  of  this  discretion  in  refusing  the  writ.  There  the 
respondent  sought  to  be  ousted  was  clearly  ineligible.  We 
have  been  unable  to  find  any  authorities  in  conflict  with 
these  views,  nor  do  counsel  cite  any. 

The  consideration,  that  a  successful  prosecution  of  the 
proceedings  would  result  in  the  suspension  of  all  munici- 
pal government  in  the  city,  largely  controlled  the  discretion 
of  the  court  in  refusing  the  writ  in  the  case  first  cited.  The 
same  consideration,  we  think,  obtains  in  the  case  at  bar. 
The  ouster  of  these  respondents  would  not  result  in  re-in- 
stating the  former  mayor  and  aldermen. 

It  is  not  claimed  but  that  the  respondents  were  regularly 
and  peaceably  inducted  into  office  upon  the  certificates  of 
election  issued  by  the  clerk  under  the  provisions  of  the 
statute.  No  municipal  officers  were  elected  upon  the  day 
fixed  by  law,  nor  are  the  outgoing  mayor  and  aldermen 
here,  or  elsewhere,  so  far  as  it  appears,  contesting  the  title 
of  the  respondents  ;  nor  does  it  appear  but  what  they  vol- 
untarily surrendered  their  respective  offices  to  the  respond- 
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ents  at  the  time  of  their  induction  into  oflBice.  This  ia  a 
fair  presumption,  and  in  the  absence  of  averments  to  the 
contrary,  this  court  cannot  safely  act  upon  any  other. 

The  result  of  the  proceeding,  so  far  as  we  can  determine 
from  the  information,  would  be  to  leave  the  city  of  Pueblo 
without  a  municipal  government  for  the  coming  year.  The 
former  mayor  and  aldermen,  having  voluntarily  surrendered 
their  oflBices,  cannot  at  will  resume  them,  or  rehabilitate  them- 
selves with  powers  and  duties  which  they  in  eflTect  have 
resigned.  The  provision  of  the  law,  that  they  shall  hold 
their  offices  until  their  successors  are  elected  and  qualified, 
is  without  force  to  avoid  the  consequences  of  their  volun- 
tary surrender. 

If  it  were  conceded  in  accordance  with  the  doctrine  of 
some  of  the  decisions  (Coles  Co.  v.  Alison^  23  111.  437 ; 
People  V.  The  Town  of  Fairhury^  51  id.  149),  that  the 
annual  election,  by  mistake  not  having  been  held  on  the 
day  fixed  by  law,  might  still  be  legally  called  and  held,  we 
are  met  with  the  difficulty  that  there  would  be  no  one  with 
power  or  authority  to  call  a  special  election  to  till  the 
vacancies. 

In  the  absence  then  of  any  fraudulent  design  or  practice 
demanding  our  interference  for  its  defeat ;  in  the  absence  of 
any  usurpation  of  offices,  in  any  but  a  technical  sense,  the 
title  of  the  respondents,  havihg  for  its  foundation  snbstan- 
tiaUy  the  expressed  will  of  the  people,  so  far  as  we  are  able 
to  determine ;  with  a  view  to  the  demands  of  the  public 
interests ;  looking  to  the  stability  and  repose  of  the  munici- 
pality concerned,  we  do  not  feel  at  liberty  to  put  the  respond- 
ents upon  a  defense  of  their  title  Upon  the  sole  ground  that 
the  election  was  holden  upon  a  wrong  day.  Nor  can  we 
see  that  any  confusion  can  arise,  or  any  interests,  public  or 
private,  be  prejudiced  by  this  refusal  of  the  writ.  The  acta 
of  an  officer,  de  facto,  are  valid  so  far  as  the  rights  of  the 
public  or  third  persons  are  concerned,  and  neither  the  title 
of  such  officer  nor  the  validity  of  his  acts  as  such  can  be 
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ibdirectly  called  in  question  in  a  proceeding  to  which  he  is 
not  a  party.    State  v.  Tolan^  supra. 

The  demurrer  to  tlie  information  is  sustained,  and  the  rule 
ft)  show  cause  is  discharged  with  costs. 

Demurrer  sustained. 

Quo  WarbaVto  -  POWHB  TO  IMITK.  hear,  and  dctertnlite  writ  of  qttft  rrnrmnto  fnclndM  an 
Information  in  the  nature  of  a  quo  warranto:  I^upie  v.  hauffhitin,  o  Colo.  4S0.  -^^  « 


CoTmoR  7).  The  People. 

Tbe  Matate  (R.  8.  1668,  p.  417,  g  06)  requires  that  a  forfeited  reoogniiance, 
taken  before  a  justice  of  the  peace,  be  certified  into  the  district  court  that 
an  action  of  debt  may  be  brought  for  the  penalty  ;  such  oertification  is 
essential  to  the  maintenance  of  the  action.  The  declaration  mast  coant 
upon  it  as  a  record  of  the  oooii  to  which  by  law  it  is  to  be  certified ;  an 
allegation  of  loss  iHB  not  avail  to  care  the  defect,  or  excuse  the  abaencs 
of  oeiiificatioB. 

Appeal  from  District  Court  of  Bent  County. 

Debt  upon  a  forfeited  recognizance.  One  Keene  was 
wrested  on  a  chai^  of  grand  larceny  in  Bent  county,  and 
taken  before  a  justice  of  the  peace  on  the  2d  day  of  Feb- 
mary,  1877.  The  justice  took  his  recognizance  with  Con- 
nor and  others,  as  sureties  for  his  further  'ippearance  on 
February  ath*  Keene  failed  to  appear  upon  the  day  desig- 
nated, and  the  justice  noted  the  default  upon  his  docket 
In«  the  declaraiaon  filed  in  the  district  court,  it  was  alleged 
that  the  reooguiaance  ^^  having  been  feloniously  stolen, 
tdken*  and  carried  away  by  some  person  or  persons  whose 
nume  or  names  are  to  the  said  plaintiff  unknown,  the  said 
plaintiff  is  unable  to  produce  the  same  to  the  said  court." 
and  also,  that  '^  after  default  had  been  made  in  the  appear- 
ance of  the  said  bounden  Worth  Keene,  according  to  the 
tenor  and  efiect  of  said  recognizance  and  writing  obligatory, 
the  said  justice  then  and  there  made  note  upon  the  record 
in  bis  docket  of  the  default  in  the  appearance  of  the  said 
Worth  K^ene,  in  conformity  with  the  provisions  of  the 
statute,"  etc.     The  defendants  served,  interposed  a  demur- 
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rer,  tlie  demnrrer  was  overruled  and  the  defendantBdeolined 
to  plead  over ;  judgment  thereupon  went  in  favor  of  the 
plaintiff  in  the  penalty  of  the  bond.  The  defendant  Connor 
appealed  to  this  court.  One  of  the  errors  assigned  is  that 
"the  court  erred  in  oveiTuling  appellant's  demurrer  to 
plaintiff's  declaration,  and  in  giving  judgment  thereon 
against  the  appellant . " 

Mr.  Chas.  S.  Thomas  and  Mr.  John  F.  Bostwiok,  for 

appellant. 

A.  J.  .JAtiPsoN,  attome^^  general,  for  the  people. 

Elbert,  J.  The  recognizance  in  this  case  was  taken 
under  §  95,  R.  S.,  p.  417,  for  the  appearance  of  the  accused 
at  a  future  day  for  further  examination  before  the  justice. 
The  accused  made  default.  In  such  case,  §  96,  R.  S.,  p.  417, 
provides  that  it  shall  be  the  duty  of  the  justice  'Ho  note 
the  default  upon  the  record  and  certify  the  recognizance 
with  the  record  of  the  default  in  the  performance  of  the 
conditions  thereof,  to  the  district  court  of  his  county,  that 
a  scire  facias  may  issue  thereon,  or  an  action  of  debt  be 
brought  for  the  penalty." 

It  is  claimed  that  this  certification  of  the  recognizance  by 
the  justice  to  the  district  court  is  an  indispensable  pre-re- 
quisite  to  an  action  of  debt  on  the  bond,  that  the  declara- 
tion was  fatally  defective  in  not  averring  it,  and  that  the 
oourt  below  erred  in  overruling  the  defendant's  demurrer. 

At  common  law  all  recognizances  in  criminal  .matters 
were  returnable  to  the  court  having  jurisdiction  of  the 
offense  chai^ged.  It  was  not  perfect  as  a  record  until  it  was 
enrolled  in  some  court  of  record.  It  is  defined  to  be  an 
obligation  of  record  entered  into  before  a  court  of  record, 
or  officers  duly  authorized  for  that  purpose,  with  a  condi- 
tion to  do  some  act.    2  Tidd's  Practice,  1,083.* 

Section  234  of  the  Criminal  Code,  R.  S.,  provides,  "  that 
ail  recognizances  that  have  any  relation  to  criminal  matters 
*    *    *    shall  be  certified  by  the  judgei,  justice  of  the  peace 
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or  other  ofBoer  taking  the  same,  and  delivered  to  the  clerk 
of  the  district  court  on  or  before  the  day  mentioned  therein 
for  the  appearance  of  the  witness  or  accused  therein 
bound.'' 

Sections  203  and  204  of  the  Criminal  Code,  R  S.,  p.  239, 
provide  that  officers  taking  recognizances  in  certain  cases 
shall  certify  and  return  them  into  the  district  court. 

Prom  these  several  provisions  it  is  evident  that  the  l^ls- 
lature  intended  to  continue  the  common-law  character  of  a 
recognizance  as  a  debt  of  record,  upon  which  debt  should 
lie  or  the  writ  of  scire  fddas  issue  as  at  common  law. 

Where  the  proceeding  is  by  writ  of  scire  fadds^  there  are 
numerous  decisions  under  similar  statutes,  that  the  certifi- 
cation to  a  court  of  record  is  essential. 

In  the  case  of  Noble  et  al.  v.  T%e  People^  4  Gilm.  435, 
PxTRPLE,  J.,  says:  "It  is  the  opinion  of  this  court  that 
the  scire  facias  is  clearly  defective  in  not  containing  an 
averment  that  the  recognizance  was  returned  into  the  cir- 
cuit court  and  had  become  a  matter  of  record  in  such  court 
This  principle  is  distinctly  recognized  in  all  of  the  authori- 
ties upon  this  question.  Whenever  a  recognizance  is  taken 
or  entered  into  out  of  a  court  of  record,  a  scire  facias 
issued  upon  the  same  must  contain  sufficient  averments  to 
show  the  jurisdiction  or  authority  of  the  officer  taking  the 
same,  aiid  also  that  it  was  returned  and  filed  of  record  in 
the  proper  court." 

Again,  in  Lawrence  v.  The  PeopUy  17  HI.  174,  Skinner, 
J.,  says  :  "  Tlie  certificate  of  the  justice  is  a  part  of  the 
recognizance,  and  essential  to  its  validity •" 

There  are  also  numerous  cases  where  the  declaration  is  in 
debt,  where  it  is  held  that  the  certification  is  essential. 

In  the  leading  case  of  The  People  v.  Van  BpSj  4  Wend, 
393,  SiTTHERLAND,  J.,  says :  **  The  declaration  appears  to 
me  to  be  defective  in  not  averring  that  the  recognizance  was 
ever  filed  in,  or  made  a  record  of  any  court.  It  does  not, 
strictly  speaking,  become  a  recognizance  or  a  debt  of  record 
until  it  is  filed  or  recorded  in  the  court  in  which  It  is  return- 


Digitized  by 


Google 


1878.] '  OoNNOB  V.  The  PsoPiiS.  137 

able.    All  the  precedents  of  declarations  in  debt  on  recog- 
nizances of  bail  contain  this  averment" 

In  Bridge  v.  Ford^  4  Mass.  641,  Pabsots^s,  C.  J.,  says : 
^'  The  recognizance  does  not  appear  to  have  been  delivered 
to  and  entered  of  record  in  the  common  pleas.  Debt  as 
i«rell  as  scire  facias  will  lie  on  a  recognizance  to  a  party, 
but  this  recognizance  must  be  matter  of  record,  and  in  debt 
upon  it,  the  defendant  may  plead  nul  tiel  record  When- 
ever, therefore,  a  justice  recognizes  a  party  to  appear  at 
any  court  of  record,  it  is  his  duty  to  transmit  the  recogni- 
zance to  that  court,  that  it  may  be  entered  of  record." 

The  same  doctrine  is  elaborately  stated  by  Chief  Justice 
Seasley,  in  the  case  of  State  v.  Kruse  et  aZ.,  3  Vroom,  314. 
This  case  is  an  authority  for  saying  that  the  power  of  a  jus- 
tice to  take  a  recognizance  for  the  appearance  of  the  accused 
at  a  future  day 'for  further  examination,  is  purely  statu- 
tory and  does  not  exist  mrtute  officii.  Our  statute,  how- 
ever, clearly  stamps  it  with  the  character  of  a  recognizance 
at  common  law. 

It  cannot  be  treated  as  an  ordinary  contract  Its  validity 
depends  upon  a  compliance  with  the  statute,  and  in  an  ac- 
tion of  debt  the  declaration  must  count  upon  it  as  a  record, 
of  the  court  to  which,  by  law,  it  is  to  be  certified.  The  dec- 
laration in  this  respect  was  fatally  defective  and  obnoxious 
to  the  general  demurrer  interposed. 

The  allegation  of  the  loss  of  the  recognizance  does  not 
avail  to  cure  this  defect,  or  excuse  the  absence  of  certifica- 
tion.   As  to  the  mode  of  supplying  the  lost  paper,  we  are 
not  now  called  upon  to  express  an  opinion. 
The  judgment  of  the  court  below  is  reversed  with  costs. 

MeDcrsed. 

FoBFBXTSD  BaooeinzANCS  inrsT  vm  CJEHTiFiHU  by  JosUoe  of  the  p'Mce  Ipto  the  district 
coart,  la  order  that  an  action  of  debt  may  be  brotwht  for  the  penaltyp  and  It  then  becomee  • 
f-.ontract  of  record:  Honey  v.  People^  12  Colo.  847, 849 
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Collins  et  al.  v.  Dawlsy. 

L  A  polio/  of  loBurance  apoa  the  life  of  the  husband  fbr  the  benefit  of  the 
wif^  may  be  aligned  or  pled^  by  her  a?  oollateml  seoaritjr  for  the  debt 
of  her  hasbaod,  unless  prohibited  by  statute. 

8.  The  renewal  of  a' note  for  which  collatenil  is  pledged  is-not  an  extinguSah- 
ment  of  the  debt,  and  is  not  payment  in  that  sense  so  as  to  discharge  the 
daim  of  the  creditor  on  the  collateral  secarity,  without  an  agreement  to 
that  effect.  , 

£!rrar  to  Probate  Oawrt  of  Arapahoe  County. 

The  plaintiff  below  had  judgment  for  $606.94.  The  facts 
are  stated  ia  the  opinion. 

MeflBi^  Satbb,  B^ttlbb  &  Wuioht,  for  plainfeiflfB  in 
error. 

Messrs.  Belden  &  Fowebs,  for  defendant  in  error. 

Stowe,  J.  The  principal  error  assigned  is  that  the  court 
below  erred  in  finding  the  issues  for  the  defendant  in  error 
contrary  to  the  law  of  the  case  under  the  given  state  of 
fdcts. 

r.  Jr.  Dawl'ey,  the  husband  of  the  defendant  in  error,  bor- 
rowed $600  from  the  First  National  Bank  of  Denver,  and 
gave  his  promissory  note  for  the  amount,  payable  to  J.  H. 
Morrison  who  indorsed  the  same  to  the  bank. 

In  order  to  indemnify  the  said  Morrison,  as  well  as  to 
secure  the  bank  in  the  payment  of  the  note,  he  deposited 
with  the  said  bank  a  policy  of  insurance  on  his  life  for  the 
sum  of  $2,000,  for  the  benefit  of  his  wife,  and  also  an  agree- 
ment signed  by  his  wife,  the  defendant  in  error,  in  the 
natuYe  of  a«i  assignment  of  the  said  policy,  which  agree- 
nient  was  in>  the  fedlowing  words  : 

^'Agreement :  It  is  hereby  understood  and  agreed,  by  and 
between  Olive  P.  Dawley  and  J.  H.  Morrison,  that  in  the 
event  that  the  amount  of  the  life  policy,  No.  37,389,  of  the 
Mutual  Life  Insurance  Company  of  New  York,  on  the  life 
of  Isaac  N.  Dawley,  for  $2,000,  should  be  realized  before 
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the  payment  of  a. certain  note  for  ^800  made  by  J^eaao  tN. 
Oawley  and  payable  to  the  said  J.  H.  Morrison  dae  Mavoh 
30,  1873,  thx^n  and  in  that  case,  soimujh  of  i)he  amount  suffi- 
cient to  cancel  the  said  note  shall  be  retained  and  p^id  .tp 
the  said  Morrison,  or  to  the  p^j^oe  or  payees ipf  lO^d  note 
whomsoever  they  may  be. 

( Signed)  OXiiv,S  P.  J)4iWiW8T. 

Attest.  I.  N.  Dawley.  * 

Dbnybr^  J(mua/ry  18, 1873." 

About  fifteeli  months  after  the  maturity  of  the  note,  >the 
said  Dawley  made  a  payment  to  the  bank  of  $100.and  g«.v.e 
a  renewal  note  for  the  balance  due,  which  was  $600,  his 
brother  J.  M.  Dawley  signing  the  note  as  surety,  the 
policy  of  insurance  still  ^remaining  at  the  bank  as  collat- 
eral security  for  the  amount  due  according  Xo  the  unde.r 
standing  of  the  parties.  The  rate  of  interest  on  this  note 
was  the  same  as  on  the  first  note.  No  payment  h?id  bec^n 
made  on  this  note  when  the  said  I.  N.  Dawley  died.  .After 
his  death,  the  defendant  in  error  obtained  a  loan  of  |r,OOQ, 
from  the  plaintiffs  in  error  upon  assigning  to  them  the  policy 
with  authority  to  collect  the  amount  due  thereon* 

She  represented  that  the  policy  was  lost^  and  gave,  as  she 
was  required  to  do,  an  indemnity  bond  to  the  insurance 
company,  who  thereupon  agreed  to, pay  the  policy  within  a 
year  and  a  day.  Plaintiffs  in  error  soon  afterward  found 
that  the  policy  was  in  the  hands  of  the  First  National  Banh;, 
the  cashier  of  which  offered  to  deliver  it  on  condition  that  the 
plaintiffs  in  error  would  pay  the  amount  of  the  note  yet 
due.  This  was  agreed  to,  and  the  policy  forwarded  and 
paid  in  full,  from  the  proceeds  of  which  the  plaintiffs  in 
error  deducted  the  amount  which  they  had  paid  the  First 
National  Bank  in  discharge  of  the  note,  and  also  deducted 
the  amount  of  their  loan  to  Mrs.  Bawley,  and  remitted  her 
the  balance.  She  brought  suit  in  assumpsit  against  the  plain- 
tiffs in  error  to  recover  the  amount  so  paid  to  the  First  i^a- 
tional  Bank.    The  declaration  contained  the  com mon  qeunta 
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only  for  $2,000,  and  the  defendants  below  pleaded  non 
assumpsit  and  set-off  of  the  full  amount  declared  for.  The 
trial  was  to  the  court  below,  which  rendered  judgment 
against  the  plaintiffs  in  error  for  the  amount  paid  to  tlie 
First  National  Bank,  and  to  reverse  that  judgment  the  said 
plaintiffs  prosecute  their  writ  to  this  court. 

Two  questions  arise  for  consideration  upon  the  facts  in 
this  case : 

Pirst.  Could  the  wife  assign,  or  pledge  as  collateral,  the 
insurance  policy,  tp  secure  the  debt  of  her  husband  ?    and, 

Second.  Did  the  renewal  of  the  first  note  operate  to 
release  such  security  ? 

.  That  a  policy  of  insurance  upon  the  life  of  the  husband 
for.the  benefit  of  the  wife,  may  be  assigned  or  pledged  as 
collateral  security  by  her  for  the  debt  of  her  husband, 
unless  prohibited  by  local  statute,  is,  we  think,  settled  by 
the  great  weight  of  authority.  The  policy  was  a  writing 
obligatory  for  the  payment  of  money,  and  may  be  assigned 
at  lg,w  as  well  as  in  equity.  DeBouge  v.  EUiott^  23  N.  J. 
Eq.  486 ;  Charter  Oojc  Ins,  Co.  v.  Brant,  47  Mo.  419 ;  CltOr 
pin  V.  Fellows,  36  Conn.  132  ;  Merrill  v.  N.  E,  Mut.  L.  Ins. 
Co.,  103  Mass.  245  ;  1  Schouler's  Pers.  Prop.  709-710;  2  id. 
672-3 ;  Bliss  on  Ins.,  §§  341-349.  And  the  assignment  may 
be  for  a  moiety  of  the  sura  due  upon  the  policy.  PoTneroy 
V.  Manhattan  L.  Ins.  Co.,  40  111.  398. 

A  point  is  raised  by  counsel  for  defendant  in  error,  that 
by  the  laws  of  the  State  of  New  York,  where  the  policy 
was  executed,  it  wAs  not  assignable,  but  since  the  laws  of 
New  York  touching  this  point  are  not  set  out  in  the  record 
before  us,  we  are  unable  to  pass  upon  this  point,  and  must 
allow  the  usual  presumption  to  govern  in  such  case.  Kline 
V.  Baker,  99  Mass.  254. 

The  laws  of  Colorado,  placing  a  married  woman  upon  the 
same  footing  as  ^femme  sole  with  respect  to  her  own  prop- 
erty, must,  to  that  extent,  govern  in  this  case. 

As  to  the  second  point,  we  think  the  security  afforded 
the  First  National  Bank  by  the  policy  as  coUateml,  was 
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unimpaired  by  the  renewal  of  the  first  note.  It  is  claimed 
by  counsel  for  defendant  in  error,  that  she  stood  in  the 
position  of  a  surety,  and  that  the  payment  oF  the  $100 
mentioned,  and  the  giving  of  the  new  note  for  the  balance 
due,  was  a  payment  of  the  first  note,  and  therefore  operated 
to  discharge  her  liability  as  such  surety.  Had  the  policy 
not  been  deposited  with  the  bank,  the  assignment  being 
made  technically  to  Morrison,  and  for  whose  personal 
indemnity  it  was  not  necessary  to  actually  deliver  the 
policy  (I  Schouler's  Pers.  Prop.  710),  a  very  different 
question  would  be  presented.  But  in  addition  to  the 
assignment  for  the  indemnity  of  Morrison,  the  policy  was 
delivered  to  the  bank  and  by  it  retained.  The  bank  was 
the  real  creditor,  Morrison  being  merely  an  accommodation 
indorser,  and  his  indorsement,  which  is  shown  by  the  testi- 
mony of  Moffat,  who  says :  ''  The  note  was  signed  by  I.  N. 
Dawley  and  J.  H.  Morrison,"  made  the  bank  the  payee  of 
the  note.  We  must,  therefore,  take  this  delivery  of  the 
policy  to  have  been,  by  intendment,. a  deposit  in  the  nature 
of  a  pledge  as  collateral  security  for  the  payment  of  the 
debt  This  intention  is  further  evidenced  by  the  fact  that 
no  demand  was  made  for  the  re-delivery  of  the  policy  to 
the  assignor  until  after  the  death  of  L  N.  Dawley,  the 
assured.  Such  was  plainly  the  intention  of  the  parties  to 
the  transaction.    Norwood  v.  Ouerdon^  60  111.  263. 

The  renewal  of  a  note  for  which  collateral  is  pledged  is 
not  an  extinguishment  of  the  debt,  and  is  not  payment  in 
that  sense  so  as  to  discharge  the  claim  of  the  creditor  on 
the  collateral  security,  unless  there  is  an  agreement  to  this 
effect    Pinney  v.  Kingston^  46  Vt.  83. 

A  note  in  renewal  is  a  continuation  of  the  debt  merely* 
Moses  V.  Trice^  21  Gratt  556 ;  1  Schouler's  Pers.  Prop.  514. 

The  transaction  is  to  be  governed  by  the  real  intent  of 
the  parties.  True,  the  defendant  in  error  deposes  that  she 
never  deposited  the  policy  with  the  bank,  nor  authorized 
any  one  to  do  so  for  her,  but  she  also  deposes  tliat  she 
never  assigned  the  policy,  nor  signed  any  instrument  or 
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agreement  of  any  kind  whatever,  relating  to  the  policy, 
and  in  this  statement  she  is  contradicted  by  Moffat,  the 
cashier  of  the  First  National  Bank,  and  by  Collins,  her  own 
witness,  who  also  swears  to  the  genuineness  of  her  signa- 
ture to  the  agreement;  She  evidently  knew  that  the  policy 
was  at  the  First  National  Bank,  and  must  also  have  known 
how  it  came  to  be  there,  for  although  when  she  assigned  it 
to  Collins,  Snider  &  Co.,  for  collection  to  secure  lier  loan, 
she  represented  it  as  lost  or  mislaid,  yet  in  her  deposition 
she  contradicts  this  by  stating  that  after  her  husband's 
death  she  repeatedly  sent  to  the  bank  to  get  the  policy. 

Upon  the  whole  evidence  we  must  hold  that  it  was  com- 
petent for  the  plaintiffs  in  error,  as  defendants  below,  to 
plead  set-off,  as  they  did,  of  the  amount  they  had  paid  to 
the  First  National  Bank,  and  show  such  payment  in  dis- 
charge of  the  last  note,  as  so  much  money  paid  to  the  use 
of  the  defendant  in  error,  the  plaintiff  below.  She  was 
paid  out  of  the  proceeds  of  the  policy,  all  that  was  due 
her  as  assignor.  The  plaintiffs  in  error,  as  her  agents  to 
collect  the  policy,  though  not  specially  authorized  to  pay 
this  note,  were,  nevertheless,  under  their  general  authority, 
invested  with  all  medium  powers  necessary  to  be  used  for 
the  accomplishment  of  the  object  of  the  principal  power. 
1  Chitty's  Contr.  (11th  ed.)  140. 

In  paying  the  note  they  were  discharging  a  valid  lien 
upon  the  policy,  and  were,  therefore,  warranted  in  acting 
to  avoid  litigation  to  the  detriment  of  their  principal,  and 
in  such  act  they  should  be  protected  by  the  courts. 

The  judgment  of  the  court  below  was  not  warranted  by 
the  law  applicable  to  the  facts  in  the  case,  and  must  be 
reversed. 

JvdgTnerd  reversed. 

Payment  — Orvi NO  own  Xotk,  Bn,T.,  or  Oiikck  is  not  Pavmijnt  or  discharjsre  of  a  debt 
ttnlesft  so  agreed:  Fir»t  NcU.  Bank  v.  Jiewton,  10  Colo.  171. 
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Duncan  v.  Whi^dbes. 

1.  In  the  probate  courts  of  certain  coanties  named  in  the  statute  (B.  S.,  p. 

637,  §  82)  a  party  failing  to  demand  a  trial  by  jury  will  be  deemed  to 
have  waived  it. 

2.  A  declaration  describing  the  plaintiff  in  its  commencement  in  a  representa- 

tire  capacity,  bat  concluding  the  ad  damnum  averment  to  himaelf  per*  * 
flonally,  hM,  fatally  defective  on  error  after  plea  pleaded. 

&  Where  a  judgment  exceeds  the  ad  damnum  laid  in  ihe  dec3aratloii«<» 
remittitur  of  the  excess  may  be  entered  in  this  court. 

Error  to  Prolate  Court  of  Weld  Courvty. 

Assumpsit.  The  declaration  was  as  follows : 

"Benjamin  F.  Whedbee,  administrator  of  all  and  ^ngm- 
lar  the  goods  and  chattels,  rights  and  credits,  which  were- 
of  M.  R.  Wills,  deceased,  at  the  time  of  his  death,  who  died 
intestate  complains  of  Prank  E.  Moyer  and  Blisha  Duncan, 
the  defendants,  in  a  plea  of  trespass  on  the  case  on  promises ; 
For  that  whereas  the  defendants  on  the  14th  day  of  Febru- 
ary, A.  D.  1868,  at  Fort  Lupton,  Weld  county,  Colorado 
Territory,  aforesaid,  made  their  promissory  note  in  writing, 
and  delivered  the  same  to  the  plaintiff  and  thereby  prom- 
ised to  pay  the  plaintiff  the  sum  of  eight  hundred  and 
eighty-two  dollars  and  fifty  cents,  on  or  before  the  first  day 
of  January,  A.  D.  1869,  after  date  thereof,  which  period 
has  now  elapsed,  and  the  defendant  then  and  there,  in  con- 
sideration of  the  premises,  promised  to  pay  the  amount  of 
said  note  to  the  plaintiff,  according  to  the  tenor  and  effect 
thereof.  Yet  they  have  disregarded  their  promises  and 
have  not  paid  the  said  note,  to  the  damage  of  the  said 
plaintiff  of  nine  hundred  and  fifty  dollars,  and  he  therefbre 
brings  suit,  etc. 

By  J.  M.  Smith,  Plaintiff^  s  Attorney. 

Copy  of  note  attached  to  declaration  for  $882.50,  payable 
first  day  of  January,  1869,  to  Hugh  T.  Munson,  adminis- 
trator," etc.     Plea  of  non-assumpsit. 

It  appears  by  the  record  that  the  cause  was  continued 
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from  April,  1872,  to  June  following,  and  again  continued  to 
the  October  term,  1872,  at  which  time  the  defendant,  failing 
to  appear,  the  issue  was  tried  by  the  court  and  the  following 
order  made  of  record  : 

''And  now  on  this  day  comes  again  the  said  plaintiff,  by 
Jesse  M.  Sherwood,  Esq.,  none  appearing  for  said  defend- 
ant, and  the  court  liaving  heretofore  heard  and  considered 
the  evidence  produced  to  maintain  the  said  issues,  and  the 
court  being  now  sufficiently  advised  in  the  premises,  doth 
find  the  said  defendant  is  justly  indebted  to  the  said  plain- 
tiff in  the  sum  of  eleven  hundred  and  fifty -two  dollars  and 
forty-nine  cents.  Therefore  it  is  considered  that  the  said 
plaintiff  have  and  recover  of  and  from  said  defendants 
eleven  hundred  and  fifty-two  dollars  and  forty-nine  cents, 
together  with  his  cost«  in  this  behalf,  expended,  taxed  at 
and  have  execution  therefor." 

To  reverse  this  judgment  Duncan  sued  out  this  writ  of 
error. 

Messrs.  Miller  &  Clough,  for  plaintiffs  in  error. 

Messrs.  Berkley  &  Price,  for  defendant  in  error. 

Thatcher,  C.  J.  In  July,  A.  D.  1871,  the  plaintiff  below 
sued  as  administrator,  etc.,  of  M.  R.  Wills.  The  defend- 
ants appeared  by  their  attorneys  and  filed  the  general  issue. 
When  the  cause  was  called  for  trial  the  defendants  failed  to 
respond.  B  ut  defendants'  attorneys  had  neither  withdrawn 
their  plea,  nor  by  leave  of  court,  their  appearance.  The 
court,  without  the  intervention  of  a  jury,  tried  the  issue  of 
fact  raised  by  the  pleadings.  As  the  damages  rested  in 
computation,  in  our  opinion  the  defendants  by  withdrawing 
from  the  field  when  the  case  was  called  for  trial  may  be 
deemed  to  have  consented,  as  it  was  competent  for  them  to 
do,  to  a  submission  of  the  issue  to  the  court  alone.  Section 
32,  of  chapter  71,  R.  S.,  provides  that  no  petit  jurors  shall 
be  summoned  to  attend  the  terms  of  the  probate  courts  in 
certain  counties  (Weld  county  among  the  number)  therein 
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named  as  provided  in  relation  to  the  district  courts,  but  in 
all  causes  in  the  said  probate  courts,  if  either  party  shall 
demand  a  jury,  the  clerk  of  such  court  shall  issue  a  venire 
therefor.  No  such  demand  was  made,  and  it  is  fairly 
inferable  from  the  conduct  of  the  defendants  that  a  jury 
was  waived. 

The  declaration  is  defective,  in  that  the  plaintiff  therein 
sues  in  his  representative  capacity,  but  concludes  the  ad 
damnum  averment  to  himself  personally,  and  not  in  his 
representative  capacity.  It  is  impossible  to  determine 
whether  the  recovery  is  sought  by  him  as  administrator,  or 
in  his  own  right.  It  departs  in  other  respects  from  approved 
precedents.  The  plaintiff  will  have  leave  to  amend  his 
declaration  as  he  may  be  advised. 

The  judgment  of  the  court  below  was  for  eleven  hundred 
and  forty-two  dollars  and  forty -nine  cents.  The  plaintiff 
claimed  in  the  ad  damnum  only  nine  hundred  and  fifty 
dollars.  The  defendant  in  error  has  filed  a  remittitur  for  so 
much  of  the  judgment  as  is  in  excess  of  the  ad  damnum,. 

This  court  has  frequently  sanctioned  this  practice. 
Winne^  Cooper^  etah^  v.  Colorado  Spring  Co.^  3  Col.  156 ; 
City  of  Central  v.  Wilcoxen^  id.  655. 

.  The  judgment  of  the  court  below  will  be  reversed  with 
costs,  and  the  cause  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Reversed. 


Davidson  v.  The  People. 

1.  In  a  trial  for  murder,  it  having  been  shown  that  a  feud  of  several  years' 
standing  existed  between  the  parties,  and  that  threats  had  been  repent, 
edly  made  by  deceased  to  take  the  life  of  the  prisoner,  which  liad  been 
communicated  to  the  latter, /t<?/rf,  that  evidence  of  threats  under  such  cir- 
cumstances, made  by  deceased  immediately  before  tlie  liilling  but  uiicoui- 
municated  to  the  prisoner,  were  improperly  excluded  from  the  jury,  as 
they  tended  to  show  the  attitude  of  deceaeed  toward  the  prisoner  at  the 
time  of  the  killing. 

Vol.  IV  — 19 
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d.  Before  admitting  eviduiice  of  an  aacommauicated  threat  it  is  for  the  judge 
to  say  whether  there  is  any  evidonce  of  a  hostilo  act  or  movement  on  ibe 
part  of  the  deceaised,  but  his  dfcision  in  tliis  behalf  is  subject  to  review. 

8.  It  is  the  province  of  the  jury  to  judge  of  the  credibility  of  witnesses:  to 
judge  of  the  character  of  the  acts  on  the  part  of  the  deceased  testified  lo, 
as  hostile  or  not,  and  it  is  the  right  of  a  prisoner  to  have  the  jury  coo- 
sider  the  acts  of  deceased  in  tiie  light  of  recent  threats  made  by  him. 

4.  It  is  for  the  prisoner  first  to  show  an  attack,  then  it  is  competent  fbr  htm  to 
sliow  the  violent  and  dangerous  character  of  the  deoeased,  as  a  ground 
for  belief  tliat  the  attack  was  felonious. 

Error  to  District  Court  of  El  Paso  County. 

The  plaintiff  in  error  was  ind'cted  for  the  crimt»  of  murder 
at  the  February  term,  1077,  of  the  district  court  of  El  Paso 
county,  and  at  the  same  term  tried  and  convicted  of  man- 
slaughter. On  the  trial  the  plaintiff  in  error  set'  up  as 
defense :  Firsts  that,  at  the  time  of  the  homicide,  the 
deceased,  Francis  M.  Brown,  intended  by  violence  or  sur- 
prise then  and  there  to  kill  the  plaintiff  in  error.  Secofhdy 
that  if  deceased  did  not  so  intend  the  plaintiff  IB  error 
honestly  so  believed,  and  upon  reasonable  grounds,  and 
acting  upon  such  fears  he  shot  and  killed  the  deceased. 

Mr.  G.  G.  Symks,  and  Messrs.  Wells.  Smith  &  Macon, 
for  plaintiff  in  error. 

A.  J.  Sampson,  attorney -general,  for  defendant  in  error. 

Elbert,  J.  The  rule  respecting  the  admissibility  of 
threats  of  the  deceased  against  the  prisoner  in  a  case  of 
homicide  where  the  threats  have  not  been  communicated  to 
the  prisoner  is  stated  by  Mr.  Wharton  ''Crim.  Law,  1027*) 
as  follows : 

"  Where  the  question  is  as  to  what  was  deceased's  attitude 
at  tlie  time  of  the  fatal  encounter,  recent  threats  may  become 
relevant  to  show  that  this  attitude  was  one  hostile  to  the 
defendant,  even  though  such  tlireats  were  not  communi- 
cated to  defendant.  Tk^  <»vi(l  uva)  is  not  relevant  to  sliow 
the  quo  animo  of  the  def<»ndaut,  but  it  maybe  relevant  to 
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show  that  at  thd  time  of  the  meeting  the  deceased  was. seek- 
ing the  defendant's  life." 

This  statement  of  the  rule  is  cited  and  approved  by  tiw? 
Supreme  Court  of  the  United  States  in  the  case  of  Wiggins 
V.  The  People,  etc.,  3  Otto,  467.  The  reasons  upon  which 
the  rule  is  founded  are  ably  and  clearly  stated  by  Mr.  Jus- 
tice Grover  in  the  case  of  Stokes  v.  The  PeoplCy  63  N.  Y. 
174.  He  says  :  "  Evidence  of  threats  made  by  the  deceased 
which  had  been  communicated  to  the  accused  were  received 
by  the  court.  Proof  of  the  latter  facts  was  competent  as 
tending  to  create  a  belief  in  the  mind  of  the  accuse^  that  his 
life  was  in  danger,  or  that  he  had  reason  to  apprehend  some 
great  bodily  harm  from  the  acts  and  motions  of  the 
deceased,  when  in  the  absence  of  such  threats  such  acts  and 
motions  would  cause  no  such  belief.  But  why  admissible 
upon  this  ground  i  For  the  reason  that  threats  made  would 
show  an  attempt  to  execute  them  probable,  when  an  oppor- 
tunity occurred,  and  the  more  ready  belief  of  the  accused 
would  be  justified  to  the  precise  extent  of  this  probability. 
But  an  attempt  to  execute  threats  is  equally  probable  when 
not  communicated  to  the  party  threatened  as  when  they  are 
80  ;  and  when,  as  in  this  case,  the  question  is  whether  the 
attempt  was  in  fact  made,  we  can  see  no  reason  for  exclud- 
ing them  in  the  former  that  would  not  be  equally  cogent 
for  the  exclusion  of  the  latter,  the  latter  being  admissible 
for  the  reason  that  the  person  threatened  would  the  more 
readily  believe  himself  endangered  by  the  probability  of  an 
attempt  to  execute  such  threats."  See,  also,  Campbell  v. 
me  People,  16  111.  18 ;  Holler  v.  The  State,  37  Ind.  67 ; 
People  V.  Scroggins,  37  Cal.  676. 

The  case  at  bar  illustrates  the  rule. 

The  witness  Jackson  Martin  testified:  *'D.  was  at  the 
west  side  of  room  ;  main  entrance  about  five  or  six  feet 
from  where  D.  stood  ;  B.  proceeded  to  stove  at  east  end  of 
room,  about  eight  feet  from  the  counter ;  didn't  see  any- 
body enter  the  room  with  B. ;  B.  passed  behind  D. ;  B. 
lifted  his  hand  when  he  reached  the  stove  ;  fire  in  stove  ; 
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I  was  standing  about  nine  or  ten  feet  from  D. ;  B.  east  of  D. 
about  fifteen  or  twenty  feet;  D.  said  he  did  not  steal  Rule's 
cattle;  D.  was  standing  at  counter,  his  face  toward  B. ; 
turned  his  face  toward  B.  at  the  time  he  spoke;  he  said 
also,  *  anybody  who  said  that,  was  a  liar;'  quick  as  I), 
said  that,  B.  turned  toward  D.,  and  put  his  right  hand  in 
his  pocket;  saw  butt  of  a  revolver  sticking  out  of  B/s 
pocket;  could  see  it  sticking  out ;  was  in  B.'s  right  hand  ; 
then  a  shot  was  tired ;  must  have  been  D.  who  fired ;  shot 
hit  B. ;  another  shot  fired  about  a  minute  and  a  half  after 
first  shot;  *  *  *  ♦  B.'s  right  side  was  facing  me; 
more  toward  D.  than  toward  me  ;  saw  butt  of  revolver  be- 
fore first  shot  was  fired,  at  time  of  D.'s  making  remark; 
after  D.'s  saying  he  didn't  steal  those  cattle  ;  about  a 
minute  or  minute  and  a  half  after  D.  had  said,  '  You, 
Brown,  have  said  it' ;  it  was  only  a  little  way  out ;  pretty 
sure  it  was  a  revolver ;  plain  enough  it  was  the  butt  of 
a  revolver ;  had  a  better  look  at  him  than  any  one  else ; 
closer  than  H.  Simpson;  people  watching  close  could 
have  seen  it;  could  see  the  wood  and  the  iron  strap 
that  goes  over  the  breech  ;  can't  tell  kind  of  wood,  nor  cali- 
bre, nor  size ;  it  was  in  right  pants  pocket ;  put  his  hand  in 
pocket  right  at  stove,  and  before  he  turned  ;  can't  tell  if  he 
took  his  hand  out  in  turning  ;  after  second  shot  B.  put 
hands  to  stomach;  pistol  was  under  hand;  can't  tell 
how  far  B.'s  hand  was  in  pocket ;  might  have  been  half 
way  down ;  certain  half  hand  in ;  saw  butt  of  pistol  under 
the  hand  when  he  turned  and  side  square  toward  me."  *  * 

Aside  from  this  there  was  no  evidence  showing  any  thing 
in  Brown's  attitude  that  could  be  regarded  as  hostile,  or 
that  there  was  any  act  or  movement  on  his  part  indicating 
that  he  expected  or  sought  a  renconter  with  the  prisoner. 

The  other  witnesses  of  the  killing  testified,  in  substance, 
that  the  deceased  was  standing  quietly  by  the  stove,  with 
his  back  to  the  prisoner,  when  the  fatal  shot  was  fired. 

The  witness  A.  B.  Simpson  testified,  among  other  things, 
that  he  had  a  conversation  with  the  deceased  at  the  horse- 
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rack  in  front  of  the  store,  a  few  minutes  before  the  shoot- 
ing, and  that  the  deceased  then,  and  ''  as  he  was  going  into 
the  store  where  the  prisoner  was  standing,"  said,  "there  is 
that  son  of  a  bitch,  now,  and  I  have  got  him." 

This  evidence  was  excluded  by  the  court,  because  the 
threat  was  uncommunicated.  In  view  of  Martin's  testi- 
naony,  this  was  error.  Before  admitting  evidence  of  an 
uncommunicated  threat,  it  is  for  the  judge  to  say  whether 
there  is  any  evidence  of  a  hostile  act  or  movement  on  the 
part  of  the  deceased,  but  his  decision  in  this  behalf  is  the 
subject  of  review. 

There  had  been  a  feud  between  the  deceased  and  the  pris- 
oner of  several  years'  standing.  Repeated  threats  of  the 
deceased  to,  take  the  life  of  the  prisoner,  which  had  been 
communicated  to  him,  were  in  evidence.  The  witness  Mar. 
tin  testified  that  just  prior  to  the  first  shot  the  deceased 
turned  toward  Davidson  and  put  his  hand  in  his  pocket  — 
and  on  a  pistol,  the  butt  of  which  he  saw  projecting  from 
his  pocket.  The  jury  were  the  judges  of  the  credibility  of 
the  witnesses.  If  they  should  believe  the  testimony  of  Mar 
tin,  then  the  character  of  this  movement  of  the  deceased  in 
putting  his  hand  in  his  pocket  would  become  the  subject 
of  inquiry.  The  prisoner  had  the  right  to  have  the  act 
viewed  and  considered  by  the  jury  in  the  light  of  the  threat 
made  but  a  few  minutes  before.  Under  ordinary  circum- 
stances the  act  would  be  without  significance.  In  view  of 
the  feud  existing  between  the  parties,  and  in  tlie  light  of 
the  threat  made  by  the  deceased  a  few  minutes  before,  it 
might  have  appeared  to  the  jury  to  have  been,  and  might 
in  fact  have  been,  an  act  of  deadly  significance.  We  do 
not  say  that  the  act  was  established  as  a  fact,  or  if  estab- 
lished, that  it  was  of  any  significance ;  all  we  say  is,  that  it 
was  for  the  jury  to  judge  of  the  credibility  of  Martin's 
testimony,  and  if  they  believed  it,  then  it  was  for  them  to 
determine  the  character  of  the  acts  testified  to  as  hostile  or 
not,  and  it  was  the  right  of  the  prisoner  to  have  them  con- 
sider the  act  of  the  deceased  in  the  light  of  the  recent 
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threats  madQ  by  the  deceased  against  the  prisoner's  life. 
Otherwise  they  would  judge  of  the  act,  not  in  a  full  and 
true  light,  but  in  a  partial  and  false  light. 

The  evidence  offered  to  show  the  character  of  the  deceased, 
as  a  violent,  turbulent  and  desperate  man,  was  excluded  by 
the  court,  and  exception  taken. 

The  fact  that  a  man  is  a  violent,  turbulent  and  dangerous 
character,  does  not  justify  or  excuse  another  in  coolly  and 
deliberately  taking  his  life-  He  is  equally  under  the  pro- 
tection of  the  law  as  the  most  inoffensive. 

"No  one  has  the  right  to  take  the  law  in  his  own  hands 
*  *  *  to  clear  society  of  dangerous  persons."  Hence 
the  rule  is,  that  evidence  offered  genei^ally  on  a  trial  for 
homicide  to  prove  the  dangerous  character  of  the  deceased 
is  not  admissible.  While  this  is  plain,  we  tliink  it  equally 
j)lain  that  the  moment  one  person  attacks  another,  the 
character  of  the  attacking  party  as  a  violent,  dangerous 
man,  or  the  reverse,  becomes  an  important  factor  for  con- 
sideration, and  indispensable  to  a  correct  and  fair  adminis- 
tration of  justice.  Such  evidence  bears  directly  upon  the 
status  of  the  defendant  at  the  time  of  the  killing.  Were 
the  circumstances  sufficient  to  excite  the  fears  of  a  reason- 
able person,  and  did  the  prisoner  act  under  the  influence  of 
.these  fears  ?  were  questions  to  b(i  inquired  of  by  the  jury. 
How  could  they  intelligently,  or  with  fauness  to  either  the 
prisoner  or  the  State,  pass  upon  these  questions  without 
reference  to  the  charactt-r  of  the  attacking  party  ? 

It  is  for  the  prisoner  to  first  show  an  attack,  and  then-  it 
is  competent  for  him  to  show  the  violent  and  dangerous 
character  of  the  deceased,  as  a  ground  for  his  belief  that  the 
attack  was  felonious.     1  Wharton's  Crim.  Law,  641.* 

Martin's  testimony,  we  think,  fairly  laid  the  ground  for 
the  introduction  of  the  evidence  rejected. 

An  attack  is  an  opening  or  commencing  act  of  hostility. 
The  turning  of  the  deceased  toward  the  prisoner,  putting 
bis  hand  in  his  pocket  upon  his  pistol,  which  so  far  pro- 
jected, or  which^was  so  far  withdrawn  from  hi^  pocket  as  to 
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be  visible,  were  aclis  testified  to  by  Martin.  Whether  they 
were  acts  manifesting  a  felonious  intent,  was  a  qnestiow  tot 
the  jury.  They  may  not  have  occurred,  nor  have  ha3!  any 
existence,  except  in  the  imagination  of  the  witness  Martin. 
This  was  a  question  for  the  jury.  Thej  may  have*  beea 
without  significance,  or  they  may  have  constituted  the  first 
act  of  hostility,  between  which  and  a  fatal  shot  but  one 
other  act  intervened.  Of  this  the  jury  were  the  judges,  and 
of  this,  and  of  the  prisoner's  belief,  they  could  not  intelli- 
gently or  fairly  judge,  except  as  the  evidence  should  en- 
lighten tiem  as  to  Brown's  character  as  a  quiet,  pea"ceable, 
law-abiding  citizen,  or  the  reverse — and  except  as  further 
the  prisoner  was  shown  to  be  acquainted  with  this  char- 
acter. 

There  are  other  questions  raised  by  this  record,  but  the 
printed  abstract  is  so  imperfect  and  unsatisfactory,  that  we- 
do  not  feel  called  upon  to  consider  them. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Jieversed. 

Mr.  Justice  Stone,  having  been  of  counsel,  did  not  sit  in? 
this  cause. 

DAN*3EKnr»  ('hau-actkh  op  Dkcraard  cinnot  bo  shown  In  i>ro««}utloii  for  hoDiicidp* 
until  ground  U  laid  V.utn  for  by  allowing  uii  atlaok  upon  the  prisoner:  Jfftici  v.  rrnpie,  6  Colo. 
488:  Reiiwt  v.  /^iute.  10  Colo.  215.  Wliere  such  a.  basis  la  laid,  evidence  of  an  unoommunteated 
threat  has  been  held  adniistilble:  Bubeock  v.  PeuiHe,  la  Colo.  622. 


Dkan  v.  Hook. 

Contest  for  the  office  of  County  Judge  of  Or  and  Couvty. 

Mr.  L.  0.  Rockwell,  for  the  eontestor. 

Mr.  E.  L.  Campbell,  for  the  contestee. 

Stone,  J.  The  petition  of  Thomas  J.  Dean,  the  eontestor, 
avers  that  at  the  general  election  of  Oct  2, 1877,  he  received 
for  the  office  of  county  judg«  of  Grand  county  twenty-five 
votes  in  said  county  of  Grand,  exclusive  of  Precinct  No.  3, 
called  Troublesome  Precinct;  and  that  Charles  H.  Hook  pe- 
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ceived,  exclusive  of  said  precinct,  thirty-one  votes ;  that 
in  said  Precinct  No.  3  the  petitioner  received  twenty  votes 
and  Hook  twelve,  giving  to  the  petitioner  a  majority  of  two 
votes  in  the  whole  county,  and  that  he  was,  therefore,  le- 
gally elected  to  said  oflSce ;  that  the  canvassing  board  of  the 
county  wrongfully  rejected,  and  refused  to  count  the  entire 
vote  of  said  Precinct  No.  3,  and  issued  a  certiticate  of  elec- 
tion to  said  Hook. 

The  answer  of  the  contestee  sets  up  fraud  and  various 
illegalities  and  irregularities  in  the  mode  and  manner  ot 
conducting  the  election  in  said  Precinct  No.  3,  as  Justifica- 
tion of  the  acts  of  the  county  canvassers  in  rejecting  the 
votes  of  said  precinct,  but  after  disposing  of  such  portions 
of  the  answer  as  were  held  obnoxious  to  the  demurrer 
thereto,  there  remained,  as  the  issue  to  be  tried,  the  question 
as  to  the  number  of  legal  votes  cast  in  Precinct  No.  3,  for 
the  contestor  and  contestee  respectively,  no  question  a3  to 
the  election  being  raised  outside  of  said  precinct. 

The  testimony,  taken  in  the  case  and  brought  up  to  this 
court,  shows  that  the  whole  number  of  votes  cast  in  the 
county  for  the  oflSce  of  county  judge,  was  eighty -eight,  of 
which  Thomas  J.  Dean,  the  contestor,  received  forty-five, 
and  Charles  H.  Hook,  the  contestee,  received  forty-three. 

The  votes  cast  by  precincts,  as  certified  to  by  the  respect- 
ive judges  of  election,  were  as  follows,  to  wit : 

Precinct  No.  1,  Dean  received  20  votes.  Hook  20  votes 
u            2       ^^            ^^           3      ^'  ^'       3      " 

u  2,       ''  «  SO      "  "      12      " 

a  4,      **  "  3       "  "      .8      " 

Total Dean.  .45   Hook 43 

This  testimony  is  undisputed,  and  hence  it  is  established 
that  Dean  received  a  majority  of  two  votes  in  the  county, 
for  the  office  in  question. 

In  the  testimony  before  us  there  is  nothing  showing  fraud 
in  any  respect  in  the  election,  nor  is  there  any  evidence 
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showing  illegality  in  conducting  the  election,  or  in  any 
vote  cast  in  said  Precinct  No.  3,  nor  even  irregnlarity  wliich 
would  in  any  particular  vitiate  the  result  of  the  election  as 
declared  by  the  certified  return  of  the  election  judges  of 
the  precinct  in  dispute. 

All  three  of  the  judges  of  election  in  said  precinct  depose 
that  they  were  present  during  the  whole  time  that  the  votes 
were  cast,  except  that  one  of  the  judges  stepped  out  of  the 
room  for  a  few  moments  at  one  time,  during  which  one  or 
two  votes  were  polled,  that  each  ballot  was  duly  numbered 
to  correspond  with  the  names  of  the  respective  votei-s,  on 
the  tally  sheets,  that  they  were  regularly  deposited  in  the 
ballot-box  as  they  were  cast,  that  the  ballot-box.  was  a  tin 
box  witli  a  hasp,  staple  and  padlock,  that  the  judges  were 
all  present  at  the  counting  of  the  votes,  that  the  ballots 
after  counting  were  locked  in  the  box,  which  was  taken  by 
one  of  the  judges,  and  the  key  by  another,  and  that  a  certi- 
fied return  of  the  votes  was  duly  made  out  and  delivered  to 
the  clerk  of  the  county. 

The  county  clerk  himself  testifies  that  he  received  such 
returns,  and  that  upon  the  canvass  it  showed  that  there 
were  thirty-two  votes  cast  in  said  precinct,  of  which  Dean 
received  twenty  and  Hook  twelve,  thus  corroborating  in 
every  particular  the  testimony  of  the  judges  of  the  election 
of  that  precinct,  as  to  the  number  cast  for  the  contestants 
respectively. 

These  indisputable  facts  leave  no  room  for  discussion  or 
comment,  but  we  cannot  forbear  remarking  that  such  aver- 
ments in  the  answer  of  the  contestee,  as  that  "  the  respond- 
ent is  informed  and  believes,  and  so  charges  the  fact  to  be, 
that  the  ballot-box  used  by  the  said  judges  of  election  of 
said  Precinct  No.  3,  was  an  insecure  wooden  box,  improvised 
by  said  judges  for  that  purpose,  and  was  not  provided  with 
any  lock  or  key"  ;  and  that  the  ballots  cast  "were  not 
numbered,"  display  a  singularly  reckless  failure  to  obtain 
information  offered  to  this  court  in  a  sworn  answer,  when 
the  sources  of  correct  information  as  to  the  facts  were  so 
Vol.  IV  — 20 
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accessible,  that  the  obliquity  of  personal  interest  or  partisan 
aeal  may  scarcely  excuse  their  disregard. 

Upon  the  testimony  the  finding  of  the  court  is:  that 
Thomas  J.  Bean,  the  contestor,  was  duly  elected  to  the 
oflSce  of  county  judge  of  Grand  county  at  the  geneial  elec- 
tion held  in  said  county,  on  the  2d  day  of  October,  A. 
D.  1877,  and  entitled  to  hold  the  same  for  and  during  the 
term  for  which  he  was  so  elected.;  and  the  judgment  of  the 
court  is,  that  the  said  Dean  have  and  hold  said  office 
accordingly,  upon  his  qualifying  therefor  according  to  law; 
and  that  he  have  and  recover  of  Charles  H.  Hook,  the  con- 
tested, his  costs  of  the  contest  in  this  proceeding. 

Judgment  for  Contestor. 


Colorado  Central  R.  R.  Co.  t).  Mollaxdin. 

1.  Where  the  general  issae  is  pleaded  and  special  pleas  are  also  interposed, 
setting  np  a  defense  available  under  the  general  issae,  the  sastaining  a 
demurrer  to  the  special  pleas  is  no  ground  for  reversal. 

8.  Where  a  raUroad  company  is  authorised  by  municipal  lav7  to  cona^act  and 
cerate  its  road  through  and  across  a  street  under  such  niuuicipal  cou- 
trol,  it  is  in  the  exercise  of  a  lawful  riglit,  and  is  not  liable  in  a  comnirtn- 
law  action,  except  for  injuries  done  wantonly  or  without  reasonable  care, 

&  The  defendant  offered  in  evidence  the  ordinance  of  the  city  autliorixingit 
to  locate,  construct,  maintain  and  operate  its  railroad  through  and  across 
a  particular  street,  also  offered  to  prove  compliance  with  the  ordinance  in 
every  respect.    The  rejection  of  such  evidence  hM  to  be  erroneous. 

Error  to  County  Court  of  Arapahoe  County. 

The  facts  are  sufficiently  stated  in  the  opinion. 

'Mi.  V.  D.  Markkak,  for  plaintiff  in  error. 

Mr.  H.  M.  Tell:er,  for  defendant  in  error. 

aix>X£,  J.  Tlie  defendant  in  error  brought  suit  in  the 
oonrt  bek>w  against  the  Colorado  Central  Railroad  Com- 
^ny  to  leoover  damages  in  tarespass  on  the  case  for  alleged 
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injaries  to  the  property  and  business  of  the  plaintiff  below, 
arising  from  the  construction  and  operation  of  a  branch  or 
side  track  of  said  railroad,  along  and  across  Nineteenth 
street,  in  the  city  of  Denver,  whereon  engines  and  freight 
cars  passed  in  front  of  and  in  close  proximity  to  tlie  lots 
and  buildings  of  the  plaintiff  fronting  on  and  abutting  said 
street. 

The  principal  building  of  plaintiff  was  used  by  him  for 
a  hotel  and  saloon  as  well  as  residence,  and  the  averments 
in  the  declaration  respecting  the  cause  of  the  alleged  dam- 
age are,  that  "the  trains  of  cars  passing  over  and  along 
said  ti-ack  have  jarred,  shaken,  cracked  and  injured  the 
plastering,  walls,  and  other  parts  of  said  building,  and 
damaged  the  same  in  the  sum  of,  etc.,  *  *  *  *  that 
by  building  said  track  so  near  said  premises,  and  by  run- 
ning its  trains  over  the  said  track,  as  well  as  by  the  smoke, 
cinders  and  ashes  emitted  from  the  engines,  upon,  against 
and  into  said  buildings,  the  defendant  has  materially  inter- 
fered with  the  easements  belonging  to  said  lots,  and  im- 
peded ingress  and  egress  to  and  from  the  same,  and  thereb)'' 
lessened  the  value  of  the  said  premises  to  -the  amount  of, 
etc.,  *  *  *  *  that  by  reason  of  the  committing  of  said' 
grievance,  the  plaintiff  has  been  greatly  injured  in  his  said 
business,  and  has  sustaint>d  damages  in  and  about  his  said 
business  in  th\;  sum  of,"  etc.     *    *    *    * 

To  the  declaration  the  defendant  pleaded  the  general 
issue,  and  two  special  pleas.  The  second  plea  sets  up  the 
fee  of  the  street  in  the  city  of  Denver,  and  permission  of 
the  city,  by  an  ordinance  duly  passed,  to  the  defendant  to 
construct  and  operate  its  railroad  through  the  street  in  ques- 
tion. The  third  plea  also  avers  the  fee  in  the  city,  permis- 
sion of  the  city  to  the  defendant  to  build  its  railroad 
through -the  street,  and  sets  out  in  full  the  ordinance 
authorizing  the  company  to  construct  a  single  track  upon, 
and  to  run  its  cars  along  and  across  said  Nineteenth  street, 
together  with  certain  other  streets  in  that  vicinity  ;  to  grade 
the  street  on  a  line  with  the  railroad  track,  and   that  the 
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work  of  grading  and  laying  down  the  track  be  done  under 
tlie  direction  and  supervision  of  the  city  surveyor. 

The  plea  further  avers  compliance  with  said  ordinance, 
and  that  thereby,  '^  the  defendant  became  and  was  entitled 
and  fully  authorized  and  empowered  at  the  time  of  con- 
structing its  said  track  and  running  its  said  trains  over  and 
through  said  said  street  in  plaintiff's  declaration  mentioned, 
to  locate  and  construct,  maintain  and  operate  the  same  over, 
across  and  through  said  street,  in  accordance  with  its  char- 
ter, and  the  said  ordinance  of  the  city  of  Denver ;  which  are 
the  said  supposed  grievances  in  said  plaintiff's  declaration 
mentioned." 

To  these  special  pleas  the  plaintiff  below  interposed  a 
general  demurrer,  which  was  sustained  by  the  court,  the 
exception  to  which  is  one  of  the  principal  grounds  of  error 
assigned  iii  this  court. 

In  the  case  of  the  Colorado  Central  Railroad  Co,  v. 
BlaJcCy  3  Col.  417,  the  same  question  was  presented.  The 
action  was  of  the  same  character  as  the  one  before  us ;  the 
same  ordinance  was  set  up  by  special  pleas,  to  which  a  gen- 
eral demurrer  was  sustained,  and  this  court  held  that  the 
defense  sought  to  be  interposed  by  the  special  pleas  was 
equally  available  under  the  general  issue. 

While  as  a  question  of  form  in  pleading,  we  can  see  n(> 
good  objection  to  the  use  of  special  pleas  in  petting  up  a 
defense  of  this  character,  and  the  demurrer  being  general, 
must  be  presumed  to  have  been  directed  to  the  subject- 
matter  of  the  pleas,  but  since  such  defense  could,  under  the 
rule  laid  down  in  the  Colorado  Central  Railroad  Oo.y. 
Blake^  supra^  be  made  available  to  the  defendant  as  well 
under  the  general  issue  as  by  special  plea,  we  must  hold 
that  the  defendant  was  not  prejudiced  by  the  ruling  of  the 
court  below  in  sustaining  the  demurrer,  and,  therefore,  the 
error  in  such  ruling  is  uot  sufficient  ground  for  reversal. 

Upon  the  trial  of  the  case,  the  defendant  offered  in  evi- 
dence, as  a  defense  to  the  action,  the  ordinance  referred  to, 
of  the  city  of  Denver,  which  in  terms  authorized  the  de- 
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fendant — thn  Colorado  Central  Railroad  Company  —  to 
locate,  construct,  maintain  and  operate  its  railroad  along 
and  across  the  street  in  question,  and  providing  that  the 
work  of  construction,  so  as  to  conform  to  the  street  grade, 
should  be  done  under  the  direction  and  supervision  of  the 
engineer  of  said  city  ;  the  defendant  further  offering  to 
prove  compliance  in  every  respect  with  said  ordinance  on 
the  part  of  the  defendant. 

To  the  introduction  of  this  ordinance  as  evidence  the 
plaintiff  objected,  and  the  court  sustained  the  objection, 
which  ruling  of  the  court  is  assigned  for  error. 

Much  apparent  conflict  of  authority  exists  as  to  the  right 
of  recovery  in  cases  like  this,  but  such  conflict  is  more  ap- 
parent than  real,  since  upon  examination  it  will  be  found 
that  the  decided  cases  are  governed,  to  a  great  extent,  by 
the  particular  facts  of  each  given  case,  and  the  general  or 
local  law  applicable  thereto ;  such  as  whether  the  construc- 
tion of  the  road  in  the  street  is  authorized  by  competent 
legislative  power  of  the  State  or  municipality ;  the  char- 
acter of  such  legislation  in  respect  to  compensation  for 
damages ;  whether  the  fee  of  such  street  is  in  the  munici- 
pality  granting  the  authority  to  construct,  or  in  the  abut- 
ting lot  owner ;  whether  there  is  an  obstruction  of  the  street 
such  as  to  destroy  or  impair  its  use  as  a  public  highway ; 
whether  the  track  is  laid  upon  the  grade  of  the  street,  or 
makes  a  cut  or  embankment ;  whether  the  injury  com- 
plained of  arises  from  a  necessary  or  an  unnecessary  and 
injudicious  mode  of  construction  ;  whether  such  injury  is 
peculiar  to  the  plaintiff,  or  common  to  the  public,  and 
whether  it  is  a  direct  physical  injury  to  the  property  of  the 
plaintiff,  or  so  remotely  consequential  as  to  be  regarded 
damnum  absque  injuria. 

Considerations  founded  upon  these  variant  circumstances 
affect  the  right  of  recovery  in  every  case,  and  were  we  to 
concede  a  right  of  recovery  in  this  case,  it  might  be  perti- 
nent to  review  the  leading  cases  upon  this  subject  in  order 
to  determine  the  extent  of  such  right  upon  the  facts  pre- 
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sented  by  the  record,  but  iu  the  view  whicli  we  are  led  to 
take  of  the  case,  we  conceive  that  the  assignment  of  error 
based  upon  the  exceptions  to  the  ruling  of  the  court  reject- 
ing the  ordinance  offered  in  evidence,  raises  the  question 
squarely,  as  to  whether,  under  the  admitted  facts  in  the 
case,  the  ordinance  is  an  admissible  defense  in  bar  of  the 
plaintiff* s  right  of  recovery  in  this  action. 

It  is  admitted  that  the  railway  company  was  duly  char- 
tered by  the  legislative  assembly  of  Colorado,  and  author- 
ized to  construct  its  road  to  the  city  of  Denver,  that  the 
title  in  fee  of  the  streets  of  said  city,  including  the  street 
in  question,  is  in  the  city  and  under  the  entire  control  of 
the  municipal  authority  of  said  city  ;  that  under  the  ordi- 
nances of  the  city  in  force  at  and  prior  to  the  date  of  the 
construction  of  said  road,  the  city  council  of  Denver  were 
empowered  '*to  open,  alter,  abolish,  widen,  extend,  estab- 
lish, grade,  pave  or  otherwise  improve  or  keep  in  repair, 
streets,  avenues,  lanes,  alleys,  sidewalks,  drains  and  sewers 
of  said  city  *****  to  direct  and  control  the  loca- 
tion of  railroad  tracks  *****  and  to  regulate  the 
rates  of  speed  of  all  railroad  trains." 

Upon  these  facts  we  think  that  proof  of  the  ordinance  in 
question,  as  the  same  is  set  out  in  the  record,  was  admis- 
sible as  a  valid  defense  to  the  action  as  against  the  lailroad 
company,  and  should  have  been  admitted  in  evidence. 

Where  there  is  nothing  in  the  charter  of  the  railroad  com- 
pany or  statute  requiring  compensation  for  such  damages, 
and  where  the  fee  of  the  street  is  in  the  town  or  city  author- 
izing the  construction  and  operation  of  such  railroad,  the 
latter  is  not  liable  for  damages  resulting  to  the  premises  of 
abutting  lot  owners  not  actually  taken  by  the  railroad  com- 
pany in  the  construction  and  lawful  operation  of  the  road- 

The  fee  of  the  streets  being  in  the  city  of  Denver,  the 
municipal  authorities  of  the  city,  by  virtue  of  their  ordi- 
nances under  the  legislative  power  of  the  State  conferred 
upon  such  municipality,  are  empowered  to  exercise  com- 
plete control  over  such  streets. 
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When,  therefore,  a  railroad  company  ie  authorized  by 
municipal  law  to  construct  and  operate  its  road  through 
and  across  a  street  under  such  control,  it  is  in  the  exercise 
of  a  lawful  right,  and  so  long  as  it  keeps  within  the  bounds 
of  such  lawful  authority  is  not  liable  in  a  coraraon-law 
action,  except  for  iiyuries  done  wantonly  or  without  rea- 
sonable care. 

It  may  be  said,  however,  that  tlie  fee  of  the  streets  and 
other  public  grounds  of  incorporated  towns  and  cities  under 
the  laws  of  Colorado  is  in  such  towns  and  cities  in  trust 
for  the  public.  This  is  doubtless  true,  yet  for  tliat  trust  the 
municipal  authorities  are  alone  responsible.  They  are  era- 
powered  in  their  discretion  to  alter,  vacate  and  abolish  any 
street  altogether,  and  if -in  the  exercise  of  that  discretion 
they  abuse  their  trust,  whatever  liability  arises  thereby, 
attaches  to  them  as  such  trustees  and  agents  of  the  public. 
But  the  authority  given  the  railroad  company  in  a  case 
such  as  the  one  at  bar,  is  a  license  to  such  company  under 
which  the  latter  may  justify  for  all  damage^  resulting  from  a 
lawful  exercise  of  the  acts  authorized  by  such  license.  In 
the  case  of  Siack  v.  The  Gily  of  East  Sauit  Louis,  5  Cen- 
tral Law  Journal,  385,  which  is  the  latest  decided  case  we 
have  been  able  to  find  upon  tbe  questions  ht^'e  involved, 
the  supreme  court  of  Illinois  hold  that  the  city,  having 
authorized  the  construction  of  the  bridge  embankment  and 
the  railroad  thereon  in  the  sti-eet  fronting  the  premises  of 
the  plaintiff,  whereby  damage  accrued  to  said  plaintiff, 
since  the  city  would  have  been  liable  had  it  made  the  struct- 
ures causing  the  injury  itself,  was  liable  for  the  structure 
which  it  had  authorized  the  company  to  make,  upon  the 
familiar  principle  quifacit  per  alium  facit  per  se. 

In  support  of  this  decision  the  court  cites  the  following 
cases  with  a  review  of  the  doctrine  laid  down  by  the  court 
and  as  modified  and  applied  in  the  earlier  and  later  cases. 
Nevins  v.  The  Oity  of  Peoria^  41  111.  502  ;  C'dij  of  Aurora 
V.  QilUtt,  50  id.  132  ;  City  of  Aurora  v.  Reed,  57  id.  29 ; 
City  of  Dixon  v.  Baker  ^^"S  id.  518  ;  City  of  Pekin  v.  Brere- 
toUj  67  id.  477 ;  City  of  AUon  v.  Hope^  68  id.  167. 
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If  then,  in  any  such  case  where  there  is  a  right  of  recov- 
ery at  all,  the  liability  attaches  to  the  municipality  which 
permits  and  directs  the  doing  of  that  which  causes  the 
damage,  it  follows  eo  coiiverso^  that  the  party  which  con- 
structs and  operates  under  such  license  and  direction,  is  in 
no  such  case  liable.  One  cannot  be  held  liable  for  the  eon- 
sequences  of  an  act  wliich  is  lawful,  and  that  is  surely  law- 
ful which  has  been  authorized  by  law.  * 

The  only  case  we  have  found  directly  opposed  to  this 
view  is  the  case  of  the  S.  G,  7?.  R.  Co.  v.  Steiiier^  44  Gra. 
547. 

In  that  case  the  fee  of  the  street  was  in  the  State,  which 
had,  by  its  legislature,  authorized  the  construction  of  the 
road,  and  the  court,  two  judges  -concurring,  and  one  dis- 
senting, held^  that  the  company  was  liable,  restricting  the 
damages,  however,  to  certain  only  of  the  injuries  alleged. 
Without  stepping  aside  to  criticise  what  appears  to  us  the 
illogical  conclusions  deduced  from  the  premises  laid  down 
in  the  reasoning  of  the  majority  of  the  court  in  that  case, 
we  are  content  to  follow  the  decisions  of  the  Illinois  cases 
cited  as  resting  upon  tenable  grounds  and  well  established 
principles  of  law. 

In  thus  disposing  of  this  case,  we  must  not  b(^  understood 
as  indicating  an  opinion  that  the  doctrine  of  respojuleat 
superior  applies  to  the  city  of  Denver  so  as  to  attach  a  lia- 
bility to  the  municipality  upon  the  facts  in  this  case  ;  such 
decision  being  uncalled  for,  and  relating  to  a  question  de 
hors  the  record  ;  it  is  pertinent  only  that  we  take  the  law  as 
we  find  it  and  hold  it  to  be  an  immunity  fully  protecting 
the  railroad  company  against  the  damages  sought  to  be 
recovered  in  this  case. 

The  case  of  Fletcher  v.  Tfte  Attburn  &  Syracuse  R.  R., 
25  Wend.  462,  cited  by  counsel  for  the  defendant  in  error, 
in  support  of  the  position  that  neither  legislative  nor  mu- 
nicipal authority  can  so  license  a  railroad  company  as  to 
afiford  protection  to  the  latter  against  claims  for  damages  in 
a  case  like  this,  was  substantially  overruled  in  Radcliff^s 
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Executors  v.  The  Mayor^  etc.^  of  Brooklyn^  4  Comstock, 
195,  and  by  the  New  York  Court  of  -Appeals  in  the  cases 
of  Bellinger  v.  The  N.  T.  Oentral  R.  M.y  and  People  v.  KerTj 
cited,  post 

In  the  case  cited  in  41  Cal.  {Jieed  v.  S,  P.  B.  R.  Co.) 
256,  the  proceeding  was  a  statutory  one  for  the  condemna- 
tion of  a  street,  the  fee  of  which  was  in  the  abutting  lot 
owners. 

The  Wisconsin  cases  cited  all  proceed  on  the  proposi- 
tion, that  the  fee  of  the  streets  in  that  State  is  not  in  the 
municipality  permitting  the  construction  of  the  roads,  but 
in  the  adjoining  lot  owners. 

In  further  support  of  the  principles  upon  which  we  rest 
our  decision  of  this  case,  we  cite,  in  addition  to  the  author- 
ities given  above,  the  following  well-considered  cases: 
JTalch  V.  VL  Cent.  R.  R,,  25  Vt.  68.  (Opinion  by  Red- 
FIELD,  C.  J.,  and  given  in  1  Redf.  Am.  Railway  Cases,  285.) 
Tean.  &  Ala,  R,  R,  v.  Adams,  3  Head  (Tenn.),  596;  A.  & 
N.  R.  R.  V.  Garside,  10  Kans.  563 ;  Bellinger  v.  N.  Y.  Cent 
R.  R.,  28  N.  Y.  42  ;  People  v.  Kerr,  27  id.  188 ;  Killinger 
V.  Forty- second  Street,  50  id.  206 ;  C.  &  P.  R.  R.  v.  Speer, 
m  Penn.  325 ;  Wolff  v.  Cov.  &  Lex.  R.  R.,  15  B.  Munroe, 
404;  SlaMen  v.  Des  Moines  Valley  R.  R.,  29  Iowa,  148; 
Oity  of  Davenport  Y.Steoenson,  34  id.  225;  Porter  \.  North 
Mo.  R.  R.,  33  Mo.  128 ;  O.  B.  &  Q.  R.  R.  v.  McQinnis 
(Sup.  Court  111.),  4  Cent.  Law  Jour.  11  [and  note  elaborately 
reviewing  the  English  and  American  cases  on  the  subject]. 
See,  also,  Dillon  on  Mun.  Corp.,  §  556 ;  Cooley  on  Const 
Lim.,  §§  552-5. 

The  errors  assigned  in  respect  to  the  measure  of  damages, 
and  excess  of  the  verdict,  we  need  not  pass  upon,  inasmuch 
as  for  the  error  in  rejecting  the  evidence  in  question,  oifered 
by  the  defendant  below,  the  judgment  must  be  reversed. 

Judgment  reversed. 

Easkmkkt  rv  strekt  is  Private  Fropfrty  of  ABUTTiNa  Owners  which  cannot  be 
taken  or  Injured  without  cornpenuatJon:  />««»♦<?/•  v.  fiaj/ert  7  Colo.  12t>. 

City ('onK<ii> MAY  Autiiorizk  (^oxktkl'ction  and  Qpkbation  oj* Railroad  through 
to  stroete:  Lenvtr  &  a.  F.  H.  Cb.  v.  Domke,  11  Colo.  2Sfll 
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jDenveb,  South  Park  &  Pacific  Bailway  Co.  v.  Wood- 
ward, Ad'n 

1.  The  Constitation  of  Colorado  (§  11,  Bill  of  Rights)  provides  that  do  expoU 
facto  law,  Dor  lav  impairing  the  obligation  of  contracts,  or  retroBp^cHw  Ui 
Um  (tperiUiua,**  shall  be  passed  by  the  general  assembly. 

8.  The  etotute  (1878,  p.  117)  upon  which  this  action  was  based,  is  sot  to  bo 
regarded  in  any  proper  sense  as  a  penal  statute.  Under  this  act,  when 
an  injury  was  done  by  the  default  of  a  railroad  company,  resulting  in  the 
death  of  the  party  injured,  the  personal  representative  was  entitled  to 
recover  damages,  not  as  a  penalty,  but  as  a  eompensation  for  the  loss  sus- 
tained, and  neither  an  affirmative  enactment  nor  a  repealing  statute  can 
be  so  construed  under  our  Constitution  as  to  retroactand  impair  or  take 
away  any  accrued  right  which  by  the  autliority  of  law,  and  in  the  manner 
pointed  out  by  the  statute,  had  been  previously  asserted. 

8.  The  prohibition  of  retrospective  legislation  in  the  Constitution  operates  as 
a  saving  clause  incorporated  into  the  repealing  section. 

Upon  petition  for  rehearing  in  this  case  {ante^  p.  1)  the 
following  opinion  was  delivered  by 

Thatcher,  C.  J.  Suit  was  brought  by  the  personal  repre- 
Bentative  of  James  Smith,  in  the  district  court  of  Arapahoe 
oounty,  October  6th,  A.  D.  1875.  The  right  to  recover  was 
founded  upon  a  statute,  the  material  parts  of  which  are  set 
out  in  the  opinion  in  chief.  On  the  20th  day  of  Febru- 
ary, A.  D.  18T7,  judgment  was  entered  in  favor  of  the 
plaintiff,  and  on  the  same  day  an  appeal  was  prayed  by  the 
defendant  to  this  court.  On  the  fifth  of  April  of  the  same 
year,  a  transcript  of  the  record  was  tiled  with  the  clerk  of 
this  icourt. 

But  for  the  statute,  in  pursuance  of  which  the  suit  was 
brought,  no  recovery  could  have  been  had.  At  common  law 
the  right  did  not  exist.  Had  the  accident  not  resulted  in 
the  death  of  Smith,  he  might,  at  common  law,  have  recov- 
ered for  the  bodily  injury  sustained  by  him ;  but  as  the 
action  was  personal,  it  died  with  the  person. 

The  statute,  however,  intervened  and  gave  to  the  per- 
sonal representative  of  the  deceased  the  right  to  maintain 
an  action,  in  a  case,  where  the  deceased,  had  he  lived,  might 
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have  maintained  it.  Whether  the  cause  of  action,  when 
the  injury  results  in  death,  arises  before  or  after  the  liomi- 
cide,  is  a  question  upon  which  tlie  authorities  are  not  agreed^ 
Fowlkes  V.  Nashville  &  Decatur  M,  H^  Co.y  9  Heisk.  839j 
and  cases  cited. 

To  our  inquiry  in  this  case,  whether  it  arose  befoire  or 
after  death  is  not  material.  When  death  resulted  there  was 
a  subsisting  cause  of  action. 

After  the  defendant  had  taken  an  appeal  to  this  courts 
and  while  it  was  pending  here,  the  State  legislature  — 
March  7th,  1877  —  repealed  the  statute  of  February  8th, 
1872,  upon  which  this  action  was  founded.  The  repealing 
statute  went  into  effect  ninety  days  after  its  passage. 

Oar  Constitution  provides  (§  11  of  the  Bill  of  Rights), 
"that  no  ex  post  facto  law,  nor  law  impairing  the  obliga- 
tion of  contracts  or  retrospectvde  in  Us  operation  *  *  *  * 
shall  be  passed  by  the  general  assembly."  The  phrase  esf 
post  facto,  as  used  in  the  Constitution  of  the  United  States, 
and  the  Constitutions  of  the  several  States,  does  not  apply 
to  civil  laws.  Such  laws  only  are  ex  post  facto  as  provide 
for  the  punishment  of  a  party  for  acts  antecedently  done 
which  were  not  punishable  at  all,  or  not  punishable  to  the 
extent  or  in  the  manner  prescribed.  Watson  v.  Mercer,  8 
Peters,  88  ;  Carpenter  v.  Commonwealth  of  Penn.,  17  How. 
466 ;  Locke,  AdmW,  v.  Dane  et  al.,  9  Mass  362. 

Retrospective  laws,  except  such  as  are  ex  post  facto  m 
the  sense  above  indicated,  and  such  as  impair  the  oblig»- 
tion  of  contracts,  are  not  in  terms  inhibited  by  the  Consti- 
tution  of  the  United  States.  Although  such  laws  are  often 
oppressive  and  unjust,  amounting  to-  a  practical  denial  of 
justice,  the  courts  have  frequently  asserted  the  right  of  the 
legislature  to  enact  them,  wlien  not  prohibited  by  th«  Con^ 
sti tution.  But  when  legislatures,  even  in  the  absence  of  a 
constitutional  interdict,  pass  laws  which  might  be  so  con- 
strued as  to  give  them  a  retrospective  erffect,  courts  will  not 
so  interpret  them  unless  the  intention  of  the  law-making 
power   is  clearly  declared.    With  caution  and  distrust^ 
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courts  give  retrospective  statutes  t^ffect,  even  where  the  law 
giver  has  a  constitutional  power  to  enact  them.  But  here 
no  such  power  exists.  It  wq,s  wrested  from  the  legislatare 
by  the  framers  of  the  Constitution. 

Our  Constitution,  as  we  have  seen,  prohibits  the  general 
assembly  from  enacting :  Firsts  ex  post  facto  laws  ; 
second^  laws  impairing  the  obligation  of  contracts ;  thirds 
laws  retrospective  in  their  operation. 

The  fundamental  law  could  not  well  have  been  more  com- 
prehensive. The  X^rm  retrospective  was  intended  to  apply 
to  Jaws  which  could  not  properly  be  said  to  be  include  in 
the  description  of  ex  post  facto^  or  laws  impairing  the  ob- 
ligation of  coutmcts.  DeQordova  v.  Galvesiony  4  Tex.  474; 
Bender  v.  Crawford,  33  id.  745. 

New  Hampshire  was,  we  believe,  the  first  State  to  adopt 
a  Constitution  expressly  prohibiting  retrospective  laws 
applicable  to  civil  causes.  The  twenty-third  article  of  the 
New  Hampshire  bill  of  rights  is  as  follows :  *'  Retrospect- 
ive laws  are  highly  injurious,  oppressive  and  unjust  No 
such  laws,  therefore,  should  be  made,  either  for  the  decision 
of  civil  causes,  or  the  punishment  of  offenses." 

Adjudications  upon  this  article  are  numerous.  The 
holding  of  the  courts  in  that  State  is,  that  it  is  not  within 
the  constitutional  competency  of  the  legislature  to  annul 
by  statute  any  legal  ground  on  which  a  pending  action  is 
founded.  In  Woarts  v.  Wirvnick^  3  N.  H.  473,  Chief  Justice 
Richardson,  after  a  careful  consideration  of  the  question 
before  him,  says:  **The  most  attentive  examination  we 
have  been  able  to  give  to  the  clause  in  the  Constitution  we 
are  now  considering,  has  satisfied  us  that  it  was  intended 
to  prohibit  the  making  of  any  law  prescribing  new  rules 
for  the  decision  of  existing  causes  so  as  to  change  the 
ground  of  the  action  or  the  nature  of  the  defense."  In  the 
case  of  Dow  v.  Norris^  4  N.  H.  17,  it  was  held  that  where  a 
statute  gives  a  penalty  incurred  under  it  to  an  individual 
the  right  of  the  individual  to  the  penalty  cannot  be  taken 
ftway  by  a  repeal  of  the  statute  ;  that  so  far  as  the  i"epeal- 
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ing  statute  might  be  construed  to  affect  past  transactions, 
it  was  repugnant  to  the  Constitution  and  wholly  inoperative. 
This  case  is  cited  approvingly  in  DeCordova  v.  The  City  of 
OaUeston^  3  Tex.  477.  The  Constitution  of  Texas  contains 
a  similar  provision  to  our  own.  In  the  case  of  Clark  v. 
Clark y  10  N.  H.  380,  it  was  decided  that  a  statute  which 
attempts  to  confer  authority  upon  the  court  to  grant  a 
divorce  for  matters  already  past,  and  which  at  the  time 
they  occurred  were  not  a  recognized  ground  of  divorce, 
was  a  retrospective  law  within  the  meaning  of  the  Constitu- 
tion. In  that  case  the  court  says :  "  A  law  may  be  retro- 
spective in  its  operation,  if  it  affect  an  existing  cause  of 
action,  or  an  existing  right  of  defense,  by  taking  away  or 
abrogating  a  perfect  existing  right,  although  no  suit  or 
legal  proceeding  then  exists.  Of  course  it  is  not  intended 
to  deny  the  right  of  the  legislature  to  vary  the  mode  of 
enforcing  the  remedy  ;  or  to  provide  for  the  more  effectual 
security  of  existing  rights.  *  *  «  *  The  statute 
of  limitations  may  be  changed  by  an  extension  of  the  time, 
or  by  an  entire  repeal,  and  affect  existing  causes  of  action, 
which  by  the  existing  law  would  soon  be  barred.  In  such 
case  the  right  of  action  is  perfect,  and  no  right  of  defense 
has  accrued  from  the  time  already  elapsed.  But  if  a  right 
has  become  vested  and  perfect,  a  law,  which  afterward 
annuls  or  takes  it  away,  is  retrospective." 

In  RicJi  V.  Flanders^  39  N.  H.  307,  the  court  asserts  that 
the  term  retrospective^  like  the  term  expostfacto^  is  a  tech- 
nical term,  and  that  while  the  latter  applies  only  to  crimi- 
nal cases,  and  to  those  only  in  a  particular  way,  so  the 
former  technically  applies  only  to  civil  cases,  and  to  those 
only  in  a  particular  way;  that  if  a  statute  in  form  affects 
the  remedy  only,  yet  substantially  takes  away  accrued 
rights,  it  is  unconstitutional  and  void.  The  court  in  this 
case  recognizes  the  authority  of  the  legislature  to  modify 
the  remedy  if  the  right  be  preserved.  Although  the  decis- 
ions of  the  supreme  court  of  New  Hampshire  clash  some- 
what with  each  other  upon  the  question  as  to  the  extent  to 
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which  a  remedy  may  be  varied,  we  have  been  unable  to 
And  a  single  case  that  maintains  that  a  perfect  right  of 
action,  exercised  by  coramenoing  a  suit,  can  be  taken  away 
b}'  the  legislature.  For  a  farther  discussion  of  this  ques- 
tion by  the  supreme  court  of  that  State,  see  Merrill  v. 
Sherhurn  et  aZ.,  1  N.  H.  199 ;  Qreenlaw  v.  Oreenlaw^  12  id. 
200 ;  Oilman  v.  QutU^  23  id.  376 ;  Willard  v.  Harvey,  24  id. 
344 ;  Colony  v.  Dublin,  32  id.  432 ;  Rich  y.  Flanders,  39 
id.  304 ;  Kent  v.  Gray,  53  id.  676 ;  Simpson  v.  Savings 
Bank,  66  id.  468. 

Nor  are  we  confined  to  the  State  courts  of  New  Hamp- 
shire alone  for  the  interpretation  of  this  important  constitu- 
tional provision.  As  early  as  A.  I>.  1814,  Judge  Story,  in 
the  celebrated  case  of  The  Society,  etc.,  v.  Wheeler  et  al.,  2 
Gallison,  105,  had  occasion  to  expound  its  meaning.  The 
question  before  the  circuit  court  was,  whether  a  statute  of 
New  Hampshire,  allowing  to  tenants  the  value  of  improve- 
ments on  recoveries  against  them,  could  be  constitutionally 
construed  to  apply  to  past  improvements.  Judge  Story 
says:  *'In  respect  also  to  the  Constitution  of  the  United 
States,  the  statute  in  question  cannot  be  considered  as  void. 
The  only  article  which  bears  on  the  subject  is  that  which 
declares  that  no  State  shall  pass  '  any  ex  post  facto  law,  or 
law  impairing  the  obligation  of  contracts.'  There  is  no  pre- 
tense of  any  contract  being  impaired  between  the  parties 
before  the  court.  The  compensation  is  for  a  tort,  in  respect 
to  which  the  legislature  have  created  and  not  destroyed 
an  obligation.  Nor  is  this  an  ex  post  facto  law  within  this 
clause  of  this  Constitution,  for  it  has  been  solemnly  ad- 
judged that  it  applied  only  to  laws  which  render  an  act 
punishable  in  a  manner  in  which  it  was  not  punishable 
when  it  was  committed.  The  clause  does  not  touch  civil 
rights  or  civil  remedies.  The  remaining  question  then  is, 
whether  the  act  is  contmry  to  the  Constitution  of  New 
Hampshire.  Various  clauses  of  that  Constitution  have 
been  cited  ;  but  that  which  seems  most  directly  pointed  to 
the  case,  and  which  must  (if  any  one  can)  govern  it,  is  the 
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23d  article  of  the  bill  of  rights,  which  declares,  that '  retro- 
spective laws  are  highly  injurious,  oppressive  and  unjust. 
No  such  laws,  therefore,  should  be  made  either  for  the 
decision  of  civil  causes  or  the  punishment  of  offenses/ 
What  is  a  retrospective  law  within  the  true  intent  and 
meaning  of  this  article }  Is  it  not  confined  to  statutes  which 
are  enacted  to  take  effect  from  a  time  anterior  to  their  pas- 
sage ?  or  does  it  embrace  all  statutes,  which  though  operat- 
ing only  from  their  passage  aff^t  vested  rights  and  past 
transactions  ?  It  would  be  a  coustructipn  utterly  subversive 
of  all  the  objects  of  t'he  provision  to  adliere  to  the 'former 
definition.  It  would  enable  the  legislature  to  acoomplish 
that  indirectly,  which  it  could  not  do  directly.  Upon  prin- 
ciple, every  statute,  whix^h  takes  away  or  impairs  vested 
rights  acquired  under  existing  laws,  or  creates  a  sew. 
obligation,  imposes  a  new  duty,  or  attaches  a  new  disabil- 
ity, in  respect  to  transactions  or  coBsidera4;ions  already 
past,  must  be  deemed  retrospective ;  and  this  doctrine  seemfi 
fully  supported  by  authorities.  JDasA  v.  YanKhtk^  7 
Johns.  477;  Calder  v.  Bull^  3  Dal.  386.  The  reasoning  in 
these  authorities  as  to  the  nature,  effect  and  injusti^se  in 
general,  of  retrospective  laws,  is  exceedingly  able  and  oo- 
gert ;  and  in  a  fit  case,  depending  upon  elementary  princi- 
ples, I  should  be  disposed  to  go  a  great  way  with  the  learodd 
argument  of  Chief  Justice  Kent." 

It  will  be  seen  that  the  construction  of  the  State  and  Fed- 
eral courts  is  substantially  the  same. 

In  Missouri  the  legislature  is  under  the  same  oonstita- 
tional  restraint  in  regard  to  retrospective  legislation  as  is 
the  legislature  of  this  Stat^.  The  prohibitory  clauses  in 
both  Constitutions  are  identical.  In  Hope  MuluaZ  Itisut- 
ance  Co.  v.  Flynn^  38  Mo.  483,  the  question  before  the<JOurt 
was,  whether  it  was  competent  for  the  legislature  to  ^enaot 
a  statute  amendatory  of  the  charter  of  an  insurance  com- 
pany  making  the  company's  certificate  of  indebtedness  con- 
clusive evidence,  in  all  suits,  of  the  facts  therein  stated-  The 
court  held  that  the  statute  as  to  all  causes  of  action  origi'- 
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nating  prior  to  its  passage  was  not  retrospective  in  its  opera- 
tion, and,  therefore,  to  that  extent  unconstitutional. 

The  definition  of  a  retrospective  law  is  given  by  the  court 
in  almost  the  exact  language  employed  by  Judge  Story  in 
the  case  cited,  supra.  In  the  light  of  these  authorities,  the 
construction  of  the  repealing  section  is  freed  from  some  of 
its  difficulties. 

Whatever  maybe  said  of  the  act*  approved  March  7, 1877, 
the  act  of  February  8, 1872,  is  not  to  be  regarded  in  any 
proper  sense  as  a  penal  statute.  When,  under  the  act 
repealed,  an  injury  was  done  to  any  person  by  the  default 
of  a  railroad  company,  resulting  in  the  death  of  the  injured 
party,  the  personal  representative  of  such  person  was  enti- 
tled to  recover  damages,  not  as  a  penalty,  but  as  a  compen- 
sation for  the  loss  sustained.  The  recovery  was  in  the 
nature  of  satisfaction  for  the  Injury.  That  the  damages 
recoverable  under  the  old  act  were  designed  to  be  compen- 
satory, see  Kansas  Pacific  Railway  Co.v.JoJinLundinj 
Administrator^  etc.^  3  Col.  94.  The  amount  of  the  recovery 
was  not  restricted  by  the  act,  but  entirely  dependent  upon 
proof.  The  statute  itself  was  founded  upon  principles  of 
right  and  justice,  and  it  is  fairly  inferable,  even  independ- 
ent of  the  constitutional  restriction,  that  the  legislature  did 
not  intend,  by  the  repeal  of  the  former  statute,  to  affect 
rights  which  had  grown  up  under  it  and  been  prosecuted  to 
j  udgmen t.  The  later  act  recognizes  the  j  ustice  of  the  former 
one  by  re-affirming  the  right  of  recovery  in  all  like  cases  in 
the  future,  limiting,  however,  the  amount  of  damages  to 
$5,000.  No  new  rule  is  prescribed  for  past  injuries  com- 
mitted by  railroad  companies.  The  position  taken  by 
appellant's  counsel  that  considering  the  later  act  as  a  whole, 
it  may  reasonably  be  deduced  that  the  repealing  section  was 
not  designed  to  interfere  with  existing  causes  of  action  is 
not  without  force.  But  we  prefer  to  rest  our  decision  upon 
what  we  conceive  to  be  the  proper  construction  of  the 
restraining  clause  in  the  Constitution  under  consideration. 
The  prohibition  of  retrospective  legislation  in  the  Constitu- 
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tion  operates  as  a  saving  clause  incorporated  into  the  repeal 
ing  section.  In  our  opinion,  neither  an  affirmative  enact- 
ment nor  a  repealing  statute  can  be  so  construed  under  our 
Constitution  as  to  retroact  upon  and  impair  or  take  away- 
accrued  rights,  which  by  the  authority  of  law,  and  in  the 
manner  pointed  out  by  it,  had  been  previously  asserted. 
And  especially  is  this  true  when  such  rights  liave  been  car- 
ried into  judgment. 

The  petition  for  rehearing  will  be  denied. 

Rehearing  denied. 

Mr.  Justice  Elbeet  did  not  sit  in  this  case. 

Prohibition  of  itUTRoavECTivK  Lbgiblatiox  In  the  conetitutlon  operotes  aa  a  saving 
clause  Incorporated  Into  the  repealing  section:  Siehnlts  v.  Wilbur ^  A  Cola  \i\. 


HlTT80Nt>.  i)AVENPOET. 

1.  Where  the  loss  of  a  record,  though  of  another  State,  is  shown,  its  contents 

may  be  proved  like  any  other  document,  by  any  secondary  evidence 
where  the  case  does  not,  from  its  nature,  disclose  the  existence  of  other 
and  better  evidence. 

2.  Where  a  contract  is  to  pay  so  many  dollars  in  gold,  in  the  absence  of  any 

waiver  of  this  condition,  payment  in  gold  would  alone  satisfy  the  contract. 

8.  Where  payments  upon  such  a  contract  were  made  in  currency,  hdd,  that 
such  payments  discharged  the  contract  to  the  amount  of  the  gold  value 
at  the  dates  of  the  payments. 

i.  Where  it  was  in  proof  that  the  price  of  gold  at  the  Gold  Exchange  in  New 
York  regulated  the  price  of  gold  in  the  United  States  and  Territories, 
evidence  of  the  value  of  currency  and  gold  in  New  York  at  the  time  of 
payments  made,  held  admissible  for  the  purpose  of  determining  the  gold 
value. 

6.  It  being  the  clear  intent  of  a  contract  for  tlie  payment  of  money,  that  the 
payment  should  be  in  gold,  the  indebtedness  may  be  found  in  "  gold 
dollars,"  and  judgment  entered  accordingly. 

6.  Any  error  or  defect  in  a  record  which  occurs  through  the  act  or  omission  of 
the  clerk  in  entering  or  failing  to  enter  of  record  a  judgment,  and  is  not 
an  error  in  the  express  judgment  pronounced  by  the  court  in  the  exercise 
of  its  judicial  discretion,  is  a  clerical  error  and  amendable. 

Appeal  from  District  Court  of  Arapahoe  County. 

The  judgment  rendered  by  the  district  court  was,  at  the 
December  term,  1877,  of  this  court,  reversed  with  an  order 
Vol.  IV— 22 
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of  dismiasal,  npon  the  ground  that  a  new  promise  was  not 
good  by  way  of  replication  to  a  plea  of  the  statate  of  limi- 
tations in  an  action  of  debt  upon  a  specialty.  As  the 
opinion  of  this  court,  upon  the  rehearing^  reverses  its 
former  finding  and  affirms  the  judgment  of  the  district 
court,  a  statem^it  of  the  facts  in  this  place  may  prove  con* 
renient. 

Davenport,  the  appellee,  brought  an  action  of  debt  in 
the  district  court  of  Arapahoe  county,  against  Hittson,  the 
appellant,  upon  the  following  instruments : 

"$5,000  gold.  Palo  Pinto,  Texas,  March  Uth,  1871. 

On  the  first  day  of  September  next,  I  promise  to  pay  to  C. 
G.  Davenport,  five  thousand  dollars  in  gold,  the  same  being 
in  part  consideration  of  cattle  this  day  bought  of  said  C. 
G.  Davenport,  this  obligation  to  bear  interest  at  ten  per 
cent  after  maturity. 

It  is  understood  that  this  obligation  is  not  collectible  until 
the  final  termination  of  all  litigation,  now  pending  in  the 
district  court  of  Parker  county,  Texas,  between  T.  C. 
Snailum  and  wife,  Mary  A.  Snailum,  and  the  said  C.  G. 
Davenport,  in  regard  to  a  portion  of  said  cattle,  for  which 
this  note  is  executed.  And  this  note  not  collectible  at  the 
termination  of  said  litigation,  if  a  judgment  go  against  the 
said  C.  G.  Davenport,  in  favor  of  said  T.  C.  Snailum  and  M. 
A.  Snailum,  until  said  judgment  shall  be  fully  settled,  paid 
off  and  discharged  by  the  said  C.  G.  Davenport.  The 
object  of  these  limitations  upon  the  payment  of  this  note 
being  to  save  harmless  the  said  John  Hittson,  in  the  pur- 
chase of  said  cattle  from  said  litigation,  or  the  final  result 
of  the  same.  Witness  my  hand  and  scroll  for  seal  this 
day  and  year  above  written. 

(Signed)      John  Hittson,     [seal.] 

$10,000  gold.  Palo  Pinto,  Texas,  March  14th,  1871. 

On  the  first  day  of  May,  1872,  I  promise  to  pay  to  C.  G. 

Davenport,  ten  thousand  dollars  gold,  the  same  being  in 

part  consideration  of  cattle  this  day  bought  of  said  C.  G. 
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Davenport;  and  tliie  obligatixxn  to  bear  interest  at  ten  per 
cent  after  matuiity.  Six  thousand  and  fifty  dollars  of  JLUe 
,  amount  of  tliis  note  collectible  at  naatority,  the  balance  of 
this  note,  three,  thousand  nine  hundred  and  fifty  dollars 
not  collejQtible  until  after  tlie  final  termination  of  all  litigar 
lion  now  pending  in  the  district  comjt  of  Parker  cQuoaty, 
Texas,  between  T.  C.  Snailum  and  wife,  Mary  A.  Snallum, 
and  the  said  C  G.  Davenport,  in  regard  to  a  portion  oi  aaid 
cattle  for  which  this  note  is  executed.  And  the  said  last- 
mentioned  amount  also  not  collectible  at  the  tarmimition  of 
said  litigation,  if  a  judgment  shall  go  against  the  said  C. 
G.  Da  veil  port,  in  favor  of  the  said  T.  C.  and  Mary  A. 
Snailum,  until  said  judgment  shall  be  fully  settled,  paid 
otf  and  discharged  by  the  said  C.  G.  Davenport.  The  object 
of  these  limitations  upon  the  payment  of  said  last-men- 
tioned amount  of  this  note,  being  to  secure  and  save  ibarrm- 
less  the  said  Jjohn  Hittson,  in  the  purchase  of  ^aid'Cattto 
from  said  litigation  or  the  final  resuit.of  the  same.  Wttnaw 
my  hand  and  scroll  for  a  seal  the  day  and  year  above 
written. 

Signed)  Johk  Hittson.     [seai*-]" 

A  number  of  pleas  were  interposed  by  the  defendant,  but 
the  sixth  plea  only  requires  to  be  noticed,  to  wit:  "That 
the  cause  of  action  accrued  without  the  Territory  of  Colo- 
rado more  than  three  years  next  preceding  the  commence- 
ment of  this  suit."  Replication,  that  the  cause  of  action 
accrued  within  three  years. 

Upon  the  trial  Davenport  obtained  a  verdict,  which 
was  rendered  by  the  jury  in  the  following  terms: 

"  We  the  jury  find  the  issues  herein  joined  for  the  said 
plaintiff,  and  assess  his  damages  by  occasion  of  the  premises 
in  his  declaration  mentioned  in  the  sum  of  thirty-eight  hun- 
dred and  twenty-four  dollars  and  thirty-five  cents  (|3,- 
824.35)  in  gold  dollars." 

The  judgment  of  the  court  rendered  was  that  the  " plain- 
tiff recover  of,  and  from  the  defendant,  the  sum  of^3,T 
824.36,   for  his  debt,  bj^   occasion  of  the  premises  in  the 
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declaration  mentioned  in  form  aforesaid  found  to  be  due, 
and  his  damages,  by  occasion  to  the  detention  thereof,  as- 
sessed at  one  cent  and  his  costs,"  etc. 

The  court  subsequently  entered  an  order  correcting  the 
judgment  by  adding  the  words,  "in  gold  dollars,"  after 
$3,834.35,  and  **  to  be  paid  in  lawful  money,'*  after  the  word 
"costs." 

The  verdict  was  corrected  to  conform  to  the  action. 

Messrs.  Millkr  &  Clough,  for  appellant 

Messrs.  Wells,  Smith  &  Macon,  and  Mr.  G.  B.  Reed, 
for  appellee. 

Upon  rehearing  the  following  opinion  was  rendered  by 

ELBEnT,  J.  The  record  in  this  case  recites  that  the  action 
was  commenced  on  the  16th  day  of  February,  1876.  This 
was  the  date  accepted  as  the  true  date,  and  if  it  is  to  be  so 
regarded,  there  is  nothing  further  to  add  to  our  former 
opinion. 

The  petition  for  a  rehearing,  however,  claims  that  the  suit 
was  commenced  on  March  16,  1876,  and  an  examination  of 
the  copy  of  the  writ  in  the  record  discloses  that  date. 

This  conflict  of  dates  did  not  appear  in  the  printed  ab- 
stracts, nor  was  it  adverted  to  by  counsel  in  their  briefs  on 
file.  After  filing  the  petition  for  a  rehearing,  leave  was 
given  to  file  briefs  upon  the  question  as  to  which  date  on 
the  record  was  to  control. 

After  an  examination  of  the  transcript,  we  are  satisfied 
that  the  recital  showing  the  commencement  of  the  suit  in 
the  year  1876  is  a  misprision  of  the  clerk.  The  other  recit 
als  of  the  record  indicate  the  date  of  the  writ  as  the  true 
date. 

Accepting  then  March  16, 1875,  as  the  date  of  the  com- 
mencement of  the  suit,  it  becomes  necessary  to  inquire 
whether  the  issue  presented  by  the  plaintifTs  first  replication 
to  the  sixth  plea,  to  wit :  *'  hat  the  cause  of  action  accrued 
within  three  years,  etc.,"  was  supported  by  the  evidence. 
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The  notes  were  not  due  and  payable  until  the  determina- 
tion of  the  suit  of  Snailum  v.  Davenport^  pending  in  the 
district  court  of  Parker  county,  Texas. 

It  sufficiently  appears  that  the  litigation  mentioned  iu 
the  notes  was  terminated  in  June,  1872,  provided  that  the 
objections  taken  to  the  evidence  by  the  defendant  be  not 
valid. 

It  is  objected :  1st.  That  there  was  no  sufficient  proof  of 
the  destruction  of  the  records  of  the  court  where  the  suit 
was  pending ;  2d.  That  parol  evidence  was  not  admissible 
to  show  their  contents. 

The  objections  are  not  well  taken.  A.  J.  Ball  testifies : 
"  There  was  but  one  suit  pending ;  was  an  attorney-at-law  at 
that  time  in  said  court ;  think  that  record  was  destroyed  at 
the  burning  of  the  court-house,  Parker  county,  Texas,  on 
the  13th  of  May,  1874 ;  there  was  a  suit  pending  in  said 
court  between  Mary  A.  Snailum  and  C.  G.  Davenport,  in 
regard  to  a  stock  of  cattle ;  judgment  has  been  rendered  in 
said  cause ;  it  was  rendered  in  favor  of  Davenport ;  I  rep- 
resented Hittson  in  the  cause." 

J.  L.  L.  McCall  testifies:  " There  was  but  one  suit  pend- 
ing in  the  district  court  of  Parker  county,  Texas,  regarding 
Snailum  cattle ;  I  was  an  attorney  at  the  time,  and  employed 
by  Mrs.  Snailum  ;  I  suppose  the  records  were  destroyed  at 
the  burning  of  the  court-house  of  Parker  county,  Texas, 
the  13th  of  May,  1874." 

P.  F.  Bran  nan  testifies :  "  The  court-house  was  destroyed 
in  May,  1874,  and  I  suppose  the  records  were  destroyed  at 
the  same  time.'' 

Samuel  H.  Milliken  testifies :  "  The  court-house  of  Parker 
county  was  destroyed  May  13th,  1874,  and  I  suppose  the 
records  of  said  case  were  destroyed  *  *  *  was  clerk  of 
the  district  court  at  the  time  the  suit  of  Snailum  v.  Daven- 
port was  disposed  of." 

James  E.  Adams  testifies :  *'  There  was  but  the  suit  pend- 
ing at  the  time  spoken  of,  in  the  district  court  of  Parker 
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*i 


county,  Texas  ;  the  style  of  the  suit  was  Mary  A.  SnaUum 
V.  01  O.  Daoervport;  the  reason  I  know,  I  was  deputy  clerk; 
the  court-house  of  Parker  connty  was  destroyed  by  fire 
May  13th,  1874,  and  I  presume  the  said  records  and  papers 
in  this  suit  were  destroyed." 

For  the  admission  of  secondary  evidence,  we  think  this 
testimony  sufficiently  establishes  the  burning  of  the  court- 
house and  the  loss  of  the  records,  including  the  reoord  in 
question. 

When  the  loss  of  a  record  is  shown,  its  contents  may  be 
proved  like  any  other  document,  by  any  secondary  evi- 
dence, where  the  case  does  not,  from  its  nature,  disclose  the 
existence  of  other  and  better  evidence.  1  Greenleaf  s  £v.,  § 
609,  and  cases  thi&tQ  cited. 

The  record  was  not  the  basis  of  the  action,  but  the  object 
of  the  evidence  was  simply  to  establish  the  fad  of  the  ter- 
mination of  the  litigation  mentioned  in  the  notes. 

There  is  nothing  in  the  fact  that  the  record  was  that  of  a 
court  of  another  State  to  take  it  out  of  the  rule  above  stated. 

The  termination  of  the  litigation  in  June,  ISTO,  we  think 
was  established  by  competent  and. sufficient  evidence. 

These  notes  were  payable  in  gold.  Several  payments 
were  made  thereon  in  currencv,  and  the  amounts  thereof 
indorsed  on  the  notes  at  the  date  of  the  respective  payments 
as  having  been  made  in  currency. 

Evidence  was  admitted  to  show  the  value  of  currency  in 
gold  in  New  York  at  the  date  of  these  respective  payments, 
for  the  purpose  of  determining  the  gold  value  of  such  cur- 
rency payments.    This  is  assigned  for  error. 

The  contract  was  to  pay  so  many  dollars  in  gold.  In  the 
absence  of  any  waiver  of  this  condition,  payment  in  gold 
would  alone  satisfy  the  contract.  Bronson  v.  Rhodes^  1 
Wall.  229 ;  Butler  v.  Horwitz^  id.  258 ;  Downing  v.  Sear^^ 
11  id.  379  ;  Trebilcock  v.  Wilson,  12  id.  637. 

Each  payment  in  currency  indorsed  on  the  notes,  only 
discharged  its  contract  to  the  amount  of  the  gold  value  ^ 
the  date  of  payment.     WalJcup  v.  Huston,  65  N.  C.  601. 
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The  court  correctly  mstmoted  the  jury  ^Hhat  if  the 
defendant  claims  that  there  was  a  subsequent  parol  agree^ 
ment  between  parties  whereby  the  written  eoutracts  were 
modified,  and  plaintiff  agreed  to  accept  currency  at  par 
instead  of  gold,  that  the  burden  of  praying  such  agreement 
is  on  the  defendant,  and  he  must  establish  the  same  by  a 
preponderance  of  evidence*  *  *  *  *  As  to  the 
manner  in  which  payments  of  currency  were  accepted^ 
whether  in  full  satisfaction  of  a  like  number  of  dollars  due 
upon  the  writings  or  at  the  value  of  the  paper  dollars  ia 
gold,  you  should  judge  by  all  that  took  place  between  the 
parties.  If  the  money  was  paid  and  received  as  equivaleai 
to  gold  coin,  then  it  should  be  so  regarded.  But  this  must 
have  been  the  understanding  of  both  parties,  that  is  to  say^ 
ci  the  party  paying  and  party  receiving  the  money,  and  it 
is  not  enough  that  the  defendant  so  intended,  unless  the 
plaintiff  or  his  agent  received  the  money  as  equivalent  to 
gold  coin.'* 

"  As  to  the  value  of  paper  money  in  gold  coin,  if  you 
believe,  from  the  evidence,  that  such  value  is  regulated 
throughout  the  country  at  large  by  the  price  in  New  York, 
the  price  in  New  York  at  the  date  of  each  payment  respect- 
ively affords  a  sufficient  standard.  *  *  *  »  it  was 
in  proof  that  the  price  of  gold  at  the  Gold  Exchange  in 
New  York  regulated  the  price  of  gold  in  the  United  States 
and  Territories." 

This  last  instruction  was  based  upon  this  evidence,  and 
was  properly  given. 

The  objection  that  the  judgment  was  for  '*  gold  dollars," 
instead  of  for  so  many  dollars  generally,  is  not  well  taken. 

The  cases  cited  supra  are  sufficient  authority  for  saying, 
that  as  it  was  the  clear  intent  of  the  contract  that  payment 
should  be  in  gold,  the  indebtedness  should  have  been  found 
in  gold  dollars,  and  the  judgment  entered  accordingly. 

It  is  claimed  that  the  verdict  was  in  assumpsit^  and  the 
judgment  in  debt 
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It  is  unnecessary  to  enter  into  the  discussion  of  this  objec- 
tion. 

It  appears  from  the  bill  of  exceptions  that  the  verdict  as 
originally  rendered  was  corrected,  and  put  in  form  by  the 
court  so  as  to  obviate  the  objection  made,  but  through  what 
must  be  presumed  to  have  been  a  default  of  the  clerk,  this 
corrected  verdict  does  not  appear  to  have  been  entered  upon 
the  record  proper. 

Any  error  or  defect  in  a  record  which  occurs  through  the 
act  or  omission  of  the  clerk  of  the  court  in  entering,  or 
failing  to  enter  of  record,  its  judgment  or  proceedings, 
and  is  not  an  error  in  the  express  judgments  pronounced  by 
the  court  in  the  exercise  of  its  judicial  discretion,  is  a  cleri- 
cal error  and  amendable.    Freeman  on  Judgments,  §§  71-72. 

The  foregoing  comprises  all  the  assignments  of  error  that 
we  regard  as  claiming  our  attention. 

The  judgment  of  reversal  heretofore  entered  in  this  cause 
is  vacated,  and  the  judgment  of  the  court  below  is  affirmed, 
with  leave  to  amend  the  record  by  an  entry  of  the  verdict 
as  corrected  and  put  in  form  by  the  court,  and  presented  in 
the  bill  of  exceptions.  Affii-med. 

IxwM  OF  Record  may  de  Phoved  by  eviflonre  of  search  bv  thp  cuntn<1lan  tbroni?h  thf  place 
of  rnstody  (Brung  v.  Ctnue,  9  Colo.  227),  ami  oral  testimony  of  Us  coiitenta  u  lUcn  udmisstblc: 
OoHUHip  V.  Johiit  U  Colo.  34. 


BoYLE  et  al.  V.  The  People, 

1.  Application  for  change  of  venue,  or  notice  thereof,  mast  be  made  at  the 

earliest  possible  moment  after  the  cause  for  the  change  beoolnee  known 
to  the  party  .seeking  such  change. 

2.  An  application  for  a  continuance  must  show  that  due  diligence  iaas  been  exer- 

cised in  preparing  for  trial,  and  when  a  continuance  was  asked  on  the  daj 
set  for  trial,  the  daj  having  been  fixed  by  consent,  on  the  ground  of  the 
absence  of  witnesses,  and  it  appearing  that  subpoenas  for  such  witnesses 
had  not  been  issued  until  the  day  fixed  for  the  trial;  hdd,  that  a  denial  of 
the  application  was  not  error. 
a  Me^mbers  of  an  asBociation  combined  to  check  a  certain  crime  are  not  perte 
incompetent  as  jurors  in  a  trial  of  Buch  crime.  In  such  cases  there  i8& 
discretion  vested  in  the  judge  which  under  the  facta  of  each  case  should 
always  be  exercised  so  as  to  insure  the  accused  a  trial  by  impartial  jurors. 


Digitized  by 


Google 


1878J  Boyle  et  al.  v.  The  People.  177 

Error  to  District  Court  of  Elbert  County. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Haynes  &  Barnum,  for  plaintiffs  in  error. 
A.  J.  Sampson,  attorney -general,  for  defendant  in  error. 

Stone,  J.  The  chief  errors  assigned  are :  First  The 
court  refused  the  application  for  change  of  venue.  Second. 
The  court  refused  to  grant  a  continuance ;  and  Third.  The 
court  overruled  the  challenge  for  cause  to  certain  of  the  petit 
jurors  at  the  trial. 

The  indictment  against  the  defendants  in  the  court  below 
for  the  larceny  of  cattle  was  presented  by  the  grand 
jury  on  the  8th  day  of  March.  On  the  10th  a  continu- 
ance was  asked  by  defendants,  and  the  motion  therefor 
coming  on  to  be  heard  by  "  consent  of  all  parties,"  the  cause 
was  set  down  for  trial  on  the  23d  of  March,  and  the  court 
thereupon  adjourned  to  that  date.  On  the  14th  of  March 
the  defendants  presented  to  the  judge  at  chambers  an  appli- 
cation for  change  of  venue  upon  the  ground  of  prejudice 
of  the  inhabitants  of  the  county  of  Elbert  against  said  de- 
fendants. This  application,  upon  liearing,  the  judge  denied. 
Upon  the  meeting  of  the  court  on  the  23d  inst.,  the  motion 
for  change  of  venue  was  renewed  upon  the  same  petition 
and  affidavits  that  had  been  presented  to  the  judge  at  cham- 
bers, and  upon  motion  of  the  district  attorney,  the  petition 
and  affidavits  were  stricken  from  the  files.  Error  is  assigned 
for  denial  of  the  petition  both  at  chambers  and  in  court. 

We  think  there  was  no  error  in  either  case.  The  applica- 
tion to  the  j^udge  at  chambers  was  not  made  in  apt  season. 
The  petition  and  affidavits  were  sworn  to  the  day  before 
their  presentation  on  the  14th,  and  so  far  as  the  record 
shows,  without  notice  to  the  district  attorney  of  the  in- 
tended application.  Such  notice,  unless  expressly  waived, 
is  essential.  Marble  v.  BonTiotel^  35  HI.  249. 
Vol.  IV— 23 
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Upon  the  hearing  it  was  expressly  admitted  by  the  defend- 
ants and  their  attorneys,  that  the  facts  set  forth  in  their 
petition  for  a  change  of  venue  were  as  well  known  to  said 
defendants  and  their  attorneys  on  the  10th  of  March  when 
they  consented  that  the  case  should  be  set  down  for  trial  on 
the  23d,  as  at  the  time  of  making  and  presenting  said  peti- 
tion. 

This  is  a  plain  admission  of  neglect  to  make  the  applica- 
tion in  seasonable  time.  The  statute  contemplates  that  ap- 
plications for  change  of  venue,  or  notice  therefor,  must  be 
made  at  the  earliest  possible  moment  after  the  cause  for  the 
change  becomes  known  to  the  party  seeking  such  change. 
The  reasons  for  this  are  well  known,  and  the  application 
can  be  made  to  the  judge  at  chambers,  or  to  the  court  in 
term  regardless  of  the  state  of  the  pleadings.  Gilson  v. 
Power 8 y  16  111.  355  ;  Moss  v.  Johnson^  22  id.  639 ;  Bryson 
V.  Crawfordy  68  id.  366. 

The  renewal  of  the  application  on  the  33d,  the  day  set 
for  trial,  was  properly  denied.  This  second  application 
was  based  on  no  new  facts.  It  was  in  fact  the  same  petition, 
supported  by  the  same  affidavits  which  had  been  a  few 
days  previously  denied  by  the  judge  at  chambers,  and  the 
former  application  not  having  been  made  in  apt  time,  the 
latter  certainly  was  not. 

The  motion  for  continuance  made  on  the  23d  was  prop- 
erly denied.  The  case  had  been  continued  from  the  lOth  to 
the  23d,  and  by  consent  of  defendants  set  for  trial  on  the 
latter  day.  The  subpoenas  were  not  issued  for  the  witnesses 
whose  absence  was  made  the  ground  of  the  last  applica- 
tion,* until  the  very  day  the  application  was  made,  and  that 
was  the  day  upon  which  the  defendants  had  consented  to 
go  to  trial,  and  it  was  evident  from  the  statement  set 
out  in  the  affidavit  for  the  continuance  that  the  defendants 
must  have  known  all  the  facts  averred  in  the  affidavits  as 
well  on  the  10th  when  they  consented  to  go  to  trial  on  the 
23d,  as  on  the  latter  day  when  the  motion  for  ooatinuance 
was  made. 
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These  facts  show  a  clear  want  of  the  diligence  requii;ed 
to  entitle  a  party  to  a  continuance  on  such  grounds  as  this 
motion  was  based  upon. 

The  challenges  to  the  four  jurors,  for  the  overruling  of 
which  error  is  assigned,  were  for  the  reason  that  said  jurors 
were  "members  of  the  Cattle  Association."  The  examin- 
ation of  several  jurors  upon  the  voii^  dire  disclosed  the  fact 
that  many  of  the  citizens  of  the  county  engaged  in  the 
business  of  raising  cattle  belonged  to  an  association  having 
for  its  general  objects  the  promotion  of  the  interests  of  stock 
growing,  and  in  furtherance  of  such  interests,  under  the 
constitution  or  written  compact  of  the  association,  it  be- 
came the  duty  of  any  member  "  knowing  of  a  person  steal- 
ing cattle  from  a  member  of  the  association,  or  from  any 
one  else,  to  report  it,"  after  which  it  became  the  duty  of 
the  executive  committee  to  prosecute  such  cases.  It  also 
appeared  that  the  executive  committee  had  employed  an 
attorney  to  assist  the  district  attorney  in  the  prosecution  of 
this  case,  and  had  paid  the  expenses  necessary  in  procur- 
ing the  attendance  of  two  witnesses  from  the  adjoining 
State  of  Kansas.  It  was  further  testified  that  the  organiza- 
tion was  not  a  secret  one,  and  that  the  prosecution  of  cattle 
thieves  was  only  done  through  the  legally  constituted  mode 
of  trial  in  the  courts,  and  with  no  attempt  to  procure  the 
conviction  of  any  except  guilty  parties. 

One  juror  who  stated  that  he  was  an  ofiicer  of  the  asso- 
ciation was  set  aside  by  the  court.  Of  the  four  jurors  chal- 
lenged, which  challenge  was  overruled,  three  were  members 
of  the  association.  These  all  stated  in  answer  to  a  question 
by  the  court,  that  they  had  each  done  nothing,  nor  had 
been  called  upon  to  do  any  thing,  by  virtue  of  being  mem- 
bers of  the  association,  toward  the  prosecution  of  the 
defendants. 

Nothing  was  elicited  to  show  that  these  jurors  had  agreed 
to  contribute  any  thing  toward  the  expense  of  the  prosecu- 
tion, por  that  they  were  liable  or  bound  in  any  way  to  auoh 
contribution,  or  were  affected  by  any  pecuniary  interest 
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whatever  in  the  case,  present  or  future.  In  all  other  re- 
spects they  had  shown  themselves  by  their  answers  to  be 
impartial  jurors,  and  indifferent  as  they  stood  sworn. 

The  question  then  to  be  determined  under  this  assignment 
of  error  is,  were  these  jurors  disqualified  (they  having  been 
challenged  for  principal  cause)  from  the  mere  fact  of  their 
belonging  to  such  association  ? 

The  cases  we  find  most  nearly  in  point  are  the  case  of 
The  State  y.  Wilson,  8  Iowa,  407,  and  the  Massachusetts 
case  cited  by  the  attorney  general. 

In  the  Iowa  case  the  juror  was  asked  if  he  was  "  a  mem- 
ber of  an  association  or  organized  company  for  the  prose- 
cution of  persons  generally,  arrested  for  horse  stealing." 
This  question  was  objected  to,  and  the  objection  being  sus- 
tained, the  supreme  court  held  it  no  error,  on  the  ground 
that  such  fact,  if  shown,  would  not  have  disqualified  the 
juror.  The  lower  court  ruled  that  the  question  might  be 
asked  in  the  following  form :  '*  Whether  he  was  a  member 
of  any  organization  existing  in  the  county  or  elsewhere, 
engaged  in  prosecuting  the  present  cause." 

It  does  not  appear  from  the  report  of  the  case  whether 
this  latter  question  was  answered  or  not,  but  the  supreme 
court  held  that  no  prejudice  resulted  to  the  defendant  from 
the  change  made  in  the  form  of  the  question  by  the  court 
below.  This  case  is  cited  in  Hilliard  on  New  Trials,  §  66, 
and  in  Proffat  on  Jury  Trials,  §  169,  in  support  of  the  doc- 
trine that  members  of  an  association,  combined  to  check  a 
certain  crime,  are  not  therefore  incompetent  as  jurors  in  a 
trial  for  such  crime,  "  because  that  is  an  interest  that  ought 
to  be  common  to  every  citizen.'' 

In  the  case  of  The  Commonwealth  v.  Livermore^  4  Gray, 
18,  the  court  says :  ''  The  defendant  excepted  to  the  com- 
petency of  a  juror  because  he  was  a  member  of  an  associa- 
tion called  the  Carson  League.  Bat  as  the  court  has  no 
knowledge  of  the  assumed  obligations  of  the  members  of 
that  association,  besides  what  the  juror  stated  to  be  his  un- 
derstanding of  them,  we  are  not  prepared  to  decide  that  iu 
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this  instance  a  new  trial  should  be  granted  because  th^ 
juror  was  not  set  aside.  We  deem  it  to  be  our  duty,  how- 
ever,  to  say  that  in  our  judgment,  the  members  of  any  asso 
elation  of  men,  combined  for  the  purpose  of  enforcing  or 
withstanding  the  execution  of  a  particular  law,  and  bind- 
ing themselves  to  contribute  money  for  such  purpose,  can- 
not be  held  to  be  indifferent,  and  therefore  ought  not  to  be 
permitted  to  sit  as  jurors  in  the  trial  of  a  cause  in  which 
the  question  is,  whether  the  defendant  shall  be  found  guilty 
of  violating  that  law." 

The  same  question  afterward  arose  in  the  case  of  Tlie 
Commonwealth  v.  O  Nelly  6  Gray,  343,  in  which  the  court, 
in  overruling  the  exceptions,  say  :  "  We  are  of  opinion  tliat 
sufficient  does  not  appear  on  these  exceptions  to  warrant  us 
in  deciding  that  the  three  jurors  who  were  objected  to  were 
legally  incompetent  to  sit  on  the  trial  of  the  defendant.  It 
does  not  appear  that  either  of  them  was  under  any  obliga- 
tions, legal  or  honorary,  to  contribute  any  thing  for  the 
prosecution  of  this  case.  For  aught  that  is  shown,  each  of 
them  may  have  paid  before  this  prosecution  commenced, 
the  full  sum  he  had  subscribed  as  a  member  of  the  Carson 
League.  It  therefore  does  not  appear  that  either  of  them 
had  any,  even  the  smallest  pecuniary  interest  in  the  event 
of  the  prosecution  ;  and  the  court,  without  evidence,  cannot 
presume  that  they  had.  *  *  *  *  As  the  exceptions 
are  framed,  we  cannot  find  in  them  enough  to  show  that  the 
judge  at  the  trial  was  legally  bound  to  set  these  jurors 
aside,  although  it  might  have  been  well  if,  in  his  discretion, 
he  had  done  so.'^ 

To  the  same  effect  is  The  Commonwealth  v.  Thresher^  11 
Gray,  57,  and  The  People  v.  Graham,  21  Cal.  262,  essen- 
tially modifying  the  decision  in  the  case  of  TTie  People  v. 
Leey  6  Cal.  353,  cited  by  counsel  for  defendants. 

Applying  the  doctrine  of  these  decisions  to  the  facts  in 
the  case  before  us,  we  are  of  opinion  that  these  jurors  were 
not  disqualified.  We  think  that  in  all  such  cases  there  is 
vested  in  the  Judge  trying  the  case  a  discretion  which, 
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under  the  facte  in  each  case,  should  always  be  exerci^^ed  so 
as  to  insure  that  fairness  in  criminal  trials  to  which  the 
defendant  is  justly  entitled — a  trial  by  impartial  jurors, 
and  as  intimated  by  the  court  in  the  case  of  The  Comiiumr 
weaUh  V.  O'N'eily  swpra^  it  would  be  well  if  in  the  exei-cise 
of  a  sound  discretion,  jurors  belonging  to  such  associations 
should  be  excused  in  all  cases  where  an  intelligent  and 
impartial  jury  can  be  impaneled  in  the  community  without 
l^e  pale  of  such  organizations. 

But  the  bare  fact  that  one  is  a  member  of  an  oi-ganization 
which  is  under  no  obligation  or  duty  to  unduly  pjrosecute 
oriminals,  or  persons  charged  with  a  particular  crime,  is  not 
per  se  a  legal  disqualification  affecting  his  competency  to 
sit  as  a  juror  in  the  trial  of  such  a  case. 

From  all  that  is  presented  in  the  record  before  us,  the 
jurors  objected  to  were  under  no  obligatiott,  legally  or  hon- 
orary, to  do  more  in  the  prosecution  of  this  case  than  the 
law  of  the  land  imposes  upon  every  good  citizen  in  his  duty 
to  the  State,  and  in  the  protection  of  his  own  and  his  neigh- 
bor's rights. 

Judgment  affi^rmed. 


Miller  d.  The  People. 

la  a  -ohafge  of  laroeny,  if  the  animus  furandi  Is  wanting,  the  aat  is  nctf 

laroenous. 

Error  to  District  Court  of  OUpin  County. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Mr.  Hugh  Butlee  and  Messrs.  Morbisoih^  &  White, 
for  plaintiff  in  error. 

A.  J.  Sampsott,  attorney-general,  for  defendant  in  error. 

Thatcher,  C.  J.  The  defendant  was  found  guilty,  as 
chained  in  the  third  count  of  the  indictment.  By  the  third 
Gount he  WMoharged  "with  felaniously eteaHng, taMng,  an^ 


Digitized  by 


Google 


.1878.]  Miller  t.  The  People.  188 

carrying  away  two  thousand  feet  of  clear  lumber,  twenty 
thousand  feet  of  mixed  lumber,  one  Dodge  quartz  crusher, 
one  steam  boiler  and  engine,  two  large  iron  pulleys,  four 
pieces  of  iron  shafting,  being  the  goods  and  cbatt«^ls  of 
Nicholas  B.  Brown,  mortgagee  of  the  Argentine  Company. 
The  court  instructed  the  jury  inter  alia : 

"  To  constitute  the  defendant  guilty  of  larceny  in  this 
case,  you  must  find  that  he  wrongfully  or  fraudulently 
took  and  carried  away  the  property  of  the  Argentine  Com- 
pany or  of  the  mortgagee,  Nicholas  B.  Brown,  mentioned 
in  the  indictment,  to  the  amount  of  twenty  dollars  or  more, 
with  the  intent  to  convert  the  same  to  his  own  use,  or  to 
convert  the  proceeds  thereof  to  his  own  use." 

•This  instruction  is  erroneous.  Not  every  wrongful  tak- 
ing of  property  with  intent  to  convert  the  same  to  one's  own 
use  is  larceny.  If  the  animus  furandi  is  wanting,  the 
act  is  not  larcenous,  but  a  trespass  only. 

The  evidence  tended  to  show  that  under  a  claim  of  right 
as  agent  of  the  Argentine  Company,  the  defendant  removed 
the  machinery  above  described  from  the  mill  (located  on  a 
public  road)  owned  by  the  Argentine  Company,  the  dis- 
tance of  a  hundred  or  a  hundred  and  fifty  yards,  and  set 
it  up  in  the  Sukey  mill ;  that  the  Sukey  mill  is  on  the  same 
road  as,  and  in  plain  view  from,  the  Argentine  Company's 
mill ;  that  he  had  sold  certain  old  lumber  which  had  formed 
part  of  the  Argentine  Company's  mill.  There  was  no  at- 
tempt at  concealment.  The  several  acts  which  it  is  alleged 
constitute  the  larceny  wqtq  done  in  daylight.  Almost  a 
week  was  consumed  in  removing  the  property.  In  view  of 
this  evidence,  the  instruction  of  the  court,  above  set  out, 
and  of  which  the  defendant  below  now  complains,  we  are  con- 
strained to  conclude  may  have  influenced  the  verdict  to  his 
prejudice.  Whether,  in  view  of  all  the  evidence,  the  defend- 
ant' s  claim  of  right  was  a  mere  pretense,  not  asserted  in  good 
faith,  should,  under  proper  instructions,  have  been  submitted 
to  the  jury.  3  Greenl.  Ev.,  §  157;  2  Bishop's  Cr.  Law,  §  o61. 

Judgment  reversed  and  cause  remanded. 

Reversed. 
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The  Corning  Tunnel  Co.  v.  Pell  et  al. 

1.  An  involnntary  nonsuit  was  unknown  to  the  common  law.    Under  oar  pnfr 

tice  the  right  of  the  court  to  nonsuit  a  plaintiff  where  the  evidence  pro- 
duced is  not  sufficient  to  support  a  verdict,  is  expressly  declared  bj 
statute.     (Laws  1872,  p.  09.) 

2.  A  judgment  of  nonsuit  under  the  statute  is  final  within  the  meaning  of  tbe 

statute  concerning  appeals. 

Appeal  from  District  Court  of  Arapahoe  CouTdy. 
Messrs.  Belford  &  Reed,  for  appellant. 

Messrs.  H.  M.  &  W.  Teller  and  Mr.  G.  B.  Reed,  for 
appellees,  now  moved  to  dismiss  the  appeal  npon  the 
ground  that  an  appeal  did  not  lie  from  a  judgment  of  non- 
suit. 

Per  Curiam.  This  motion  rests  upon  the  single  propo- 
sition that  no  appeal  lies  from  a  judgment  of  nonsuit. 

At  common  law  a  judgment  of  nonsuit  was  not  reviewable 
for  the  obvious  reason  that  it  was  founded  on  the  assent  of 
the  plaintiff.  An  involuntary  nonsuit  was  unknown  to  the 
common  law.  Under  our  practice,  the  right  of  court  to  non- 
suit a  plaintiff,  where  the  evidence  produced  is  notsuflScient 
to  sustain  a  verdict,  is  expressly  declared  by  statute.  9  Sess. 
Laws,  p.  99. 

A  judgment  of  nonsuit  rendered  by  the  court  in  the  exer- 
cise of  this  power  is,  as  to  the  defendant,  in  invitum;  is  a 
complete  disposition  of  the  case,  and  is  final  within  the 
meaning  of  the  statute  concerning  appeals.  Voorhies  v. 
Woodhall  et  aZ.,  4  Vroom,  482 ;  English  etal,v.  Devarro, 
5  Blackf.  B89  ;  Stoppenbach  v.  Zohrlant,  21  Wis.  390. 

Any  other  view  might  operate  to  preclude  a  plaintiff  from 
having  his  right  of  action  considered  by  the  appellate 
court.    Motion  to  dismiss  is 

Owrruled. 
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Lee,  impl.,  etc.,  v.  Geimes,  who  sues,  etc. 
Appeal  from  I>istrict  Court  of  Gilpin  County, 

Elbebt,  J.  The  parties,  pleadings,  and  evidence  pre- 
sented by  the  record  in  this  case  are  so  nearly  identical 
with  the  case  of  Lee^  impleaded^  etc.  v.  Grimes  et  al.y 
decided  at  the  present  term,  that  it  is  unnecessary  to  do 
more  than  to  refer  to  the  opinion  therein  delivered,  for  a 
decision  of  the  question  presented  by  this  record. 

The  record  does  not  disclose  any  error  prejudicial  to  the 
appellant,  and  the  judgment  of  the  court  below  is 

Affirmed. 


Lek,  impl.,  etc.  v.  Grimes  for  use  of  Hahn  et  al. 

1.  In  an  action  of  debt  on  a  replevin  bond  where'  the  merits  liave  not   been 

tried  in  the  replevin  suit  under  the  statute  (R.  S.  1868.  p.  540,  §  14),  the 
defendant  may  plead  such  fact,  and  his  title  to  the  property  in  dispute, 
tmt  the  plea  mast  show  apon  its  face  that  the  right  of  property  had  not 
been  determined  in  the  replevin  suit. 

2.  Where  the  parties  to  a  replevin  suit  submit  to  an  arbitration  and  tliat  the 

award  shall  be  final,  and  the  arbitratont,  after  examination  of  the  mat- 
ters in  controverny,  find  for  the  defendant,  and  that  tlie  property  is  in 
him,  in  an  action  afterward  on  the  replevin  bond,  the  principal  therein 
will  be  estopped  to  say  the  action  was  not  determined  on  the  merits  ;  and 
the  snretlefl,  although  not  parties  to  that  action,  are  concluded  by  the 
Judgment  therein  by  force  of  their  undertaking.  And  in  such  action  on 
the  bond,  evidence  of  the  relation  of  mortgagor  and  mortgagee  having  ex- 
isted l)etween  the  parties  is  not  admissible  in  mitigation  of  damages. 

8.  Where  one  would  question  the  authority  of  an  agent  to  execute  a  bond  lie 
slTDuld  do  so  by  verified  plea  under  the  sUtute  (R.  S.  1868,  p.  506,  §  14X 
and  in  the  absence  of  such  plea  it  hi  not  necessary  to  prove  the  agent's 
authority. 

4.  It  hi  within  the  general  powers  of  an  attomey-at-law  to  submit  the  suit  of 
his  client  to  arbitratioa 
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Appeal  from  District  Court  of  Gilpin  Courdy. 

The  facts  are  stated  in  the  opinion. 

Mr.  L.  C.  Rockwell,  for  appellant. 

Messrs.  H.  M.  &  W.  Teller,  and  Mr.  S.  B.  Hahk,  for 
appellees. 

Elbert,  J.  This  case  was  an  action  of  debt  on  a  lepleFin 
bond,  oommeneed  in  the  district  conrt  of  Gilpin  county  by 
the  appellees,  against  the  appellant  and  others.  The  third 
and  fourth  pleas  are  substantially  alike*  As  issue  was 
joined  on  the  third  plea,  the  appellant  was  not  prejudiced 
by  the  ruling  of  the  court  respecting  the  fourth.  Section  14 
of  the  Replevin  Act  (R.  S.,  p.  540)  provides,  that  in  an 
action  upon  a  replevin  bond,  "where  the  merits  of  the  case 
have  not  been  tried  in  the  action  .of  replevin  in  which  such 
bond  was  given,  the  defendants  may  plead  such  fact,  and 
also  their  title  or  the  title  of  any  one  or  more  of  them,  to 
the  property  in  dispute  in  such  action  of  replevin."  Under 
this  section,  the  appellant,  Lee,  who  was  a  surety  on  the 
replevin  bond,  interposed  two  pleas  (sixth  and  eighth)  alleg- 
ing that  the  merits  of  the  case  were  not  tried  or  determined, 
in  the  action  of  replevin  in  which  the  bond  sued  on  was 
given,  and  also  alleging  title  to  the  property  in  controversy 
in  the  Perigo  Gold  Mining  and  Tunnel  Company,  plaintiff 
in  the  replevin  suit»  and  principal  upon  the  bond  sued  upon. 
^The  essential  allegations  in  support  of  this  defense  are, 
that  after  the  commencement  of  tlie  replevin  suit,  the  par- 
ties thereto  submitted  the  matters  in  controversy  to  arbitra- 
tors, under  an  agreement  that  provided  that  the  award  of 
the  arbitrators  should  have  the  same  force  and  effect  as  the 
verdict  of  a  jury  ;  that  it  should  be  final,  and  be  made  the 
basis  of  a  judgment  in  said  action.  That  under  this  agree- 
ment the  issues  were  found  by  the  arbitrators  for  the  de- 
fendants therein,  and  judgment  entered  in  the  replevin  suit 
upon  their  award.  In  the  case  of  The  Perigo  Gold  Mining 
and  Tunnel  Company  v.  Grimes  et  al.^  2  Col.  651,  where 
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this  same  submission  was  under  consideration,  it  was  held 
that  such  a  reference  to  arbitrators  would  not  operate  to 
discontinue  the  action  of  replevin,  or  discharge  the  sureties 
on  the  replevin  bond.  The  question  here  presented,  how- 
ever, was  not  decided  in  terms,  and  perhaps  not  inferen- 
tially.  A  plea  under  this  section  of  the  Replevin  Act  should 
show  on  its  face  that  the  right  of  property  had  not  been 
determined  upon  the  merits  in  the  action  of  replevin.  Kmg 
V.  Ramsey^  13  III.  622:  Upon  the  facts  disclosed  by  the 
pleas  mentioned,  we  see  no  foundation  for  this  defense.  In 
order  to  a  judgment  on  the  merits  '^  it  is  sufficient  that  the 
status  of  the  action  was  such  that  the  parties  might  have 
had  their  lawsuit  disposed  of  according  to  their  respective 
rights  if  they  had  presented  all  their  evidence  and  the  court 
had  properly  understood  the  facts  and  correctly  applied  the 
law."  Freeman  on  Judgments,  §  260,  and  cases  there  cited. 
Within  this  definition  *here  was  clearly  a  trial  on  the  merits 
in  the  action  of  replevin. 

The  two  pleas  under  consideration  are  substantially  alike, 
and  the  demurrer  should  have  been  sustained  to  the  eighth 
as  well  as  the  sixth  plea. 

With  a  view  to  the  application  of  the  rule  of  damages  as 
between  mortgagor  and  mortgagee,  the  appellant,  Lee, 
offered  evidence  to  show  that  the  appellees,  Hahn  and  Clark, 
were  but  mortgagees,  and  that  the  Perigo  Company  was  the 
general  owner  of  the  property  replevied.  In  view  of  the 
issues  found  in  the  award,  this  evidence  was  not  competent. 
The  relations  of  the  parties  to  the  property  were  determined 
in  the  replevin  suit.  "  Having  heard  the  proofs  and  allega- 
tions of  the  parties,  and  having  examined  the  matters  in 
controversy,"  the  arbitrators  found  "the  issues  in  said 
cause  for  the  defendants.  That  the  defendants  are  entitled 
to  the  return  and  possession  of  the  property  described  fn 
the  plaintift'^s  complaint.  That  the  title  to  the  property  in 
controversy  is  in  Silas  B.  Hahn,  and  that  said  Hahn  is  the 
owner  of  the  same.    That  the  plaintiff  is  not  the  owner  of, 
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and  is  not  entitled  to  the  possession  of  the  property  de- 
scribed in  its  said  cpmplaint." 

Tixis  award  was  conclusive  between  the  parties  thereto  as 
an  estoppel.  Bigelow  on  Estoppel,  17 ;  Lloyd  v.  Barrj  11 
Penn.  St.  51. 

The  appellant,  as  surety  on  the  replevin  bond,  undertook 
on  behalf  of  the  Perigo  Gold  Mining  and  Tunnel  Company, 
that  it  would  prosecute  its  suit  with  effect  and  without 
delay,  and  that  it  would  make  return  of  the  goods  and 
chattels,  if  return  thereof  should  be  awarded,  etc.,  etc.,  and 
although  not  a  party  to  the  action,  he  is  conclnded  by  the 
judgment  therein,  by  force  of  his  undertaking.  Freeman 
on  Judgments,  §180;  Sweeney  v,  Lomiae^'H  Wall.  209; 
Heard  v.  Lodge^  20  Pick.  69. 

The  ownership  of  the  replevied  property  was  put  in 
issue,  and  found  to  be  in  Habn,  and  not  in  the  Perigo  Com- 
pany. This  appears  by  the  record  of  the  replevin  suit,  put 
in  evidence  by  the  plaintiff ;  and  while  it  was  competent  for 
the  appellant  to  dispute  the  existence  of  the  record  under 
his  plea  of  7iul  tiel  record^  it  was  not  competent  for  him  to 
retry  the  issues  thei'ein  found  and  adjudged.  Nor  is  this 
in  conflict  with  any  thing  said  in  the  case  of  The  Perigo 
Gold  Mining  aiul  Tunnel  Company  v.  Orimes^  supra. 
The  court  there  expressly  states  that  it  did  7iot  appear  but 
what  the  Perigo  Company  was  the  general  owner  of  the 
property.  So^  too,  iu  the  case  of  Warren  v.  MaUhevis^  18 
111.  83,  cited  by  the  learned  judge  in  the  case  of  Perigo  Co. 
V.  Grimes^  the  general  ownership  of  the  property  had  not 
been  tried  or  determined  in  the  replevin  suit  These 
authorities  go  no  further  than  to  say  that  where  the  general 
ownership  has  not  been  found  in  the  action  of  replevin,  in 
an  action  upon  the  replevin  bond,  evidence  is  admissible 
to  show  that  the  relation  of  mortgagor  and  mortgagee 
existed  between  the  parties  to  the  original  action. 

Tlie  offer  of  the  appellant  to  show  want  of  authority  in 
the  agent  Darby,  to  execute  on  behalf  of  the  Perigo  Com- 
pany the  several  instruments  under  which  Hahn  and  Clark 
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claimed  the  property  in  dispute,  was  not  competent^  and 
should  have  been  refused  by  the  court  as  to  Clark  as  well 
as  Hahn.  If  their  right  to  the  property  rested  on  Darby's 
authority  as  agent,  the  question  of  his  agency  was  neces- 
sarily passed  upon  and  determined  in  the  action  of  replevin. 
As  between  the  parties  to  the  suit  on  the  bond,  it  was  res 
judwaia. 

If  the  appellant  desired  to  question  the  authority  of  the 
agent  Cowenhoven  to  execute  the  replevin  bond,  he  should 
have  done  so  by  verified  plea  under  the  provisions  of  sec- 
tion 14  of  the  Practice  Act  (R.  S.,  p.  506).  In  the  absence  of 
such  a  plea  it  was  not  necessary  to  prove  the  agent's 
authority.  Delahay  v.  ClemantSj  2  Scam.  675 ;  City  of 
Central  v.  Wilcoxen,  3  Col.  566. 

It  is  within  the  general  powers  of  an  attorney  at  law  to 
submit  the  suit  of  his  client  to  arbitration.  Halker  v. 
Parker^  7  Cranch,  449.  Butler  was  the  attorney  of  record 
of  the  Perigo  Company,  and  the  objection  to  the  agreement 
of  submission,  of  his  want  of  authority  to  so  submit  the 
replevin  suit,  was  properly  overruled  by  the  court. 

The  foregoing  are  all  the  questions  raised  which  we  deem 
it  necessary  to  pass  upon.  It  will  be  observed  that  the 
errors  adverted  to  were  all  in  favor  of  the  appelhant,  and 
did  not  operate  to  his  prejudice. 

The  judgment  of  the  court  below  is  affirmed  with  costs. 

Affirmed. 


Jordan  v.  Pinley. 


b  the  absenoe  of  a  stipnlation  between  the  parties,  and  in  the  absence  of  an 
order  of  ooart  permitting  a  bill  of  exceptions  to  be  signed  out  of  term,  a 
bill  of  exceptions  signed  in  vacation  is  properly  no  part  of  the  record. 

Err(/r  to  District  Court  of  Hinsdale  County. 

Mr.  M.  S.  Taylor,  for  defendant  in  error,  now  moved  to 
strike  the  bill  of  exceptions  from  the  files. 
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Mr.  A.  W.  Bbazse,  contra. 

Per  Curiam.  This  is  a  motion  to  expunge  from  the 
record  the  bill  of  exceptions,  on  the  ground  that  there 
appears  of  record  no  order  of  court  fixing  a  time  within 
which  the  bill  might  be  prepared  and  filed.  In  tlie  absence 
of  a  stipulation  between  the  parties  {Hhodes  v.  Drwm/mor^^ 
3  Col.  374),  and  in  the  absence  of  an  order  of  court  permit- 
ting the  bill  of  exceptions  to  be  Bigned  out  of  term,  a  bill 
of  exceptions,  so  called,  signed  in  yacation,  is  properly  no 
part  of  the  record.  As  held  in  the  case  above  cited,  agree- 
ment of  counsel  or  parties  might  supply  the  absence  of  an 
order  of  court ;  but  here  no  such  agreement  is  shown. 

A  cross  motion,  however,  was  made  and  time  allowed 
within  which  to  amend  the  record  to  conform  to  the  alleged 
fiact,  showing  that  the  court  had  made  the  necessary  order. 
The  time  allowed  by  this  court  expired  three  months  ago, 
but  no  amended  record  has  been  produced. 

The  motion  to  strike  the  bill  of  exceptions  from  the 
record  must  be  allowed. 

Motion  alltnoed. 

BUiL  OK  RxcKPTioxR  SIGNED  iKT  Vacatton  ts  nopArtof  tho  r(>cord,ln  the  absence  of  a 
Stipulation  or  au  order  of  court:  FUley  v.  thtiy,  4  Colo.  feSL 


CARNAnAN  V.  Pell. 

L  Although  the  ConBtitation  requires  that  "  all  prooess  sball  run  in  the 
name  of  the  people  of  the  State  of  Colorado/'  yet  the  insertloD  of  the 
word  **  Territory  "  Instead  of  State  !n  a  writ  pf  execatlon,  held  to  be  a 
clerical  iniffprision  and  amendable. 

9.  Under  the  statute^  (R.  S.  1868,  p.  524v  g  IB),  a  oonstable  has  the  same  au- 
thority as  a  sheriff  to  execute  a  writ  of  fi.  fa„  issued  oat  of  a  piohate 
court. 

8.  If  an  inatrument,  whether  it  calls  for  money  or  property,  be  not  payable 
unronditionally  and  at  all  events,  it  is  not  negotiable  under  the  statnte 
(R.  S.,  chap,  lb.) 

Error  to  Count?/  Cojcrt  of  Boulder  Count?/. 
Ttie  facts  nv'  j>tut(Kl  in  ihe  oouiiou. 
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Mr.  Ben.  Lane  Posey  and  Mr.  John  M.  Maxwell,  for 
plaintiff  in  error. 

Mr.  Orris  Blake  &  Mr.  R.  H.  Whitelt,  for  defendant 
in  error. 

Thatcher,  C.  J.  This  was  an  action  in  replevin,  with  a 
coant  in  trover  added,  as  authorized  by  statute.  The  suit 
was  brought  by  Pell  against  Carnahan,  to  recover  a  certain 
quantity  of  wheat  or  its  value. 

The  plaintiff  first  offered  and  read  in  evidence  a  record  of 
the  probate  court  of  Boulder  county  settingout  a  judgment 
of  said  court,  entered  on  the  23d  day  of  February, 
A.  D.  1876,  in  a  cause  in  assuinpsit  in  which  William  G. 
Pell  was  plaintiff  and  John  C.  Moreliead  and  Samuel  Hay- 
den  were  defendants.  Judgment  was  given  for  the  plain- 
tiff in  the  sum  of  $472.50.  An  alias  execution  having  been 
issued  upon  said  judgment,  was  then  offered  in  evidence, 
which  was  in  the  following  form  : 

*'  State  of  Colorado,  )       . 
Boulder  County,    ) 

The  People  of  the  Territory  of  Colorado  to  the  Sheriff  or 
any  Constable  of  Boulder  county, — Greeting  : 
We  command  you,  as  we  have  heretofore  commanded  you, 
that  of  the  lands  and  tenements,  goods  and  chattels  and 
chattels  real  of  John  C  Morehead  and  Samuel  Hayden,  de- 
fendants in  your  county,  you  cause  to  be  made  the  sum  of 
four  hundred  and  seventy- two  dollars  and  fifty  cents,  which 
William  G.  Pell,   plaintiff,   lately  in  the  probate  court  of 
said  Boulder  county,  at  a  term  thereof  begun  and  holden 
at  Boulder,  in  said  county,  on  the  14th   day  of  February, 
A.  D.  1876,  recovered  a  judgment  against  the  said  defend- 
ants, and  which,  by  the  said   court,  was  adjudged  to  the 
said  plaintiff  for  his  damages  in  this  behalf  sustained. 
Witness,  Edward  J.  Morath,  Clork  of  the  County  Court, 
and  the  seal  thereof,  at  Boulder  in  said  county,  this  12th 
day  of  August,  A.  D.  1876. 
[l.  r.J  Edward  J.  Morath,  Clerk.^^ 
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By  the  return  on  said  writ  it  appears  that  Samuel  B. 
Austin,  as  constable,  did  in  virtue  thereof  on  the  24th  day  of 
August,  at  the  White  Rock  flouring  mill,  in  Boulder  county, 
levy  upon  ten  thousand  pounds  of  wheat  as  the  property 
of  the  defendant  Morehead,  and  on  the  8th  day  of  Septem- 
ber, upon  sixteen  thousand  and  eighteen  pounds  of  wheat 
as  the  property  of  the  defendant  Hayden  ;  that  pursuant  to 
notice,  on  the  5th  day  of  October,  at  public  auction,  he 
sold  all  of  said  wheat  to  William  G.  Pell. 

The  defendant  below  objected  to  the  admission  in  evidence 
of  the  execution  and  the  return  thereon,  chiefly  on  Ihi-ee 
grounds.  First,  because  the  execution  runs  in  the  namj^  of 
the  People  of  the  Territory  and  not  of  the  State  of  Col- 
oi-ado  ;  and,  second,  because  the  levy  and  sale  in  pursuance 
of  the  writ  were  made  by  a  constable  and  not  by  a  sheriff; 
third,  that  no  valid  judgment  had  been  sliown  or  proven 
upon  which  to  found  the  execution. 

The  judgment  upon  which  the  execution  had  been  issued 
was  a  judgment  of  a  court  of  record,  of  competent  juris- 
diction, and  pronounced  in  due  form  of  law.  It  is  insisted 
that  the  execution  is  absolutely  void  for  the  reason  that  it 
does  not  run  in  the  name  of  the  People  of  the  State  of  Col- 
orado. On  the  1st  day  of  August,  A.  I).  1876,  the  president 
of  the  United  States  issued  his  pro<'lamation  declaring  "  the 
admission  of  Colorado  as  a  State  into  the  Union  complete." 
Section  30,  article  6th,  of  our  Constitution  directs  that  "All 
processes  shall  run  in  the  name  of  the  People  of  the  State 
of  Colorado."  Eleven  days  intervened  between  the  presi- 
dent's proclamation  and  the  issuance  of  the  execution.  Is 
the  writ  void  ?  We  think  not.  By  the  schedule  to  the 
same  Constitution,  it  is  provided  that  all  laws  in  force 
at  the  adoption  of  the  Constitution  should  remain  of  the 
same  force  as  if  the  Constitution  had  not  been  adopted,  un- 
til they  should  expire  by  their  own  limitation,  or  should  be 
altered  or  repealed  by  the  general  assembly.  Under  the 
statute  of  Amendments  and  Jeofails  (R.  S.  1868,  p.  46), 
which  was  in  force  when  this  case  was  tried,   and  remained 
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in  force  until  repealed  by  the  Code  (Code,  p.  161),  the 
clerical  misprisioi  —  as  the  insertion  of  the  word.  Territory 
instead  of  State^  clearly  was—  would  not  invalidate  the 
writ.    In  this  respect  the  writ  was  amendable. 

Even  if  we  were  to  leave  out  of  view  the  statute  concern- 
ing amendments  and  jeofails,  we  are  inclined  to  the  opinion 
that  the  mere  omission  of  the  style  of  the  writ  would  not 
make  it  a  nullity.  Says  Freeman  on  Executions,  §  39 : 
"Although  it  has  been  the  custom  in  England  to  issue  the 
writ  in  the  name  of  the  reigning  sovereign,  and  in  the 
greater  portion  of  the  United  States  in  the  name  of  the 
State  or  the  People  of  the  State,  we  have  met  with  no 
decision  determining  the  effect  of  an  omission  or  variance 
in  this  respect.  We  are  inclined  to  regard  these  words  as 
a  formal  rather  than  as  a  substantial  part  of  the  writ.  The 
parts  which  follow  sufficiently  show  the  authoiity  under 
which  the  writ  is  issued." 

The  writ  was  regularly  directed  to  the  sheriff  or  any  con- 
stable of  Boulder  county.  Under  the  law  a  constable  had 
the  same  authority  as  the  sheriff  to  execute  a  writ  of  fi-fa, 
issued  out  of  a  probate  court.     R.  S.  1868,  p.  524,  §  13. 

By  reference  to  the  constable's  return  to  the  alias  execu- 
tion, it  appeai-s  that  the  levy  upon  the  wheat — ^26,018  pounds 
— was  complete  on  the  8th  day  of  September.  On  the  14th 
day  of  the  same  month  Carnahan  executed  and  delivered 
to  the  constable  the  following  receipt : 

"Rectnved  of  S.  B.  Austin,  a  constable  of  Boulder 
county,  26,018  pounds  of  wheat,  which  I  agree  to  hold  and 
keep  for  said  Austin,  unless  taken  from  me  by  law.  This 
wheat,  said  wheat  being  in  litigation. 

J.  M.  Carnahan. 

White  Rock  Mills,  ^ept  14,  1876." 

This  receipt  bore  the  following  indorsement : 

''For  value  received,  I  transfer  and  assign  the  within 
receipt,  and  all  the  wheat  therein  mentioned,  to  William  G. 
Pell,  S.  B.  Austin." 

Vol.  IV— 25 
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Carnahan,  by  the  delivery  of  this  receipt,  became  in  law 
the  receiptor  of  the  property.  A  receiptor  occupies  the 
position  of  bailee.  To  the  officer,  he  is  required  to  respond. 
Over  the  receipt  and  the  stipulation  it  contains,  the  creditor 
has  no  control.  The  agreement  incorporated  into  the 
receipt  is  for  tlie  private  security  of  the  constable.  Barran 
V.  Cobleighy  11  N.  H.  564 ;  Phillips  v.  Bridge^  11  Mass. 
247  ;  Learned^  adm'ry  v.  Bryant  et  aZ.,  13  id.  225. 

The  receiptor  is  but  the  servant  of  the  constable. 

What  was  the  eflTect  of  the  assignment  of  the  receipt  to 
Pell  ?  The  plaintiff  below  insists  that  Austin's  indorsement 
passed  the  legal  title  to  the  instrument  itself  and  the  wheat 
therein  mentioned  to  Pell,  and  gave  him  the  right  to 
demand  and  recover  the  same,  or  its  value,  of  Carnahan ; 
that  by  the  assignment  Pell  succeeded  to  all  the  rights  of 
the  constable. 

In  our  view  the  receipt  was  neither  at  common  law,  by 
the  law  merchant,  nor  is  it  under  our  statute  negotiable. 
By  section  three,  of  chapter  X,  R.  S.  1868,  it  is  enacted : 
*' All  promissory  notes,  bonds,  due  bills'  and  other  instru- 
ments in  writing,  made  by  any  person,  whereby  such  person 
promises  or  agrees  to  pay  any  sum  of  money  or  article  of 
personal  property,  or  any  sum  of  money  in  personal  prop- 
erty, or  acknowledges  any  sura  of  money  or  article  of 
personal  property  to  be  due  to  any  other  person  or  persons, 
shall  be  taken  to  be  due  and  payable  to  the  person  or 
persons  to  whom  the  said  note,  bond,  bill  or  other  instru- 
ment in  writing  is  made." 

Section  four  provides  that  all  such  instruments  shall  be 
assignable  by  indorsement  in  the  same  manner  as  bills  of 
exchange,  so  as  absolutely  to  transfer  and  vest  the  property 
thereof  in  the  assignee. 

Section  five  authorizes  the  assignee  to  sue  in  his  own- 
name. 

It  will  be  observed  that  in  order  to  negotiability,  the 
money  or  property  must  be  payable  absolutely.  KeUy  v. 
Hemmenway,  13  111.  604  ;  Eldred  v.  Malloy,  2  Col.  320. 
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Before  this  statute  this  was  true  of  a  promissory  note. 
Daniels  on  Negotiable  Instruments,  §  41. 

If  an  instrument,  whether  it  calls  for  money  or  property, 
be  not  payable  unconditixmaUy  and  at  all  eventSy  it  is  not 
negotiable  under  the  statute.  The  property  described  in 
the  instrument  in  question  is  only  to  be  held  and  kept, 
provided  it  be  not  taken  from  Carnahan  by  law.  There  is 
no  unconditional  agreement  or  promise  to  deliver  the  prop- 
erty to  Austin.  There  is  an  express  declaration  that  it  is 
in  litigation.  It  contains  no  direct  admission  as  to  owner- 
ship of  the  property.  It  is  not,  in  our  opinion,  such  an 
instrument  as  section  three  contemplates,  and  is  therefore 
not  negotiable. 

Although  the  instniment  differs  in  some  respects  from 
the  ordinary  form  of  a  receiptor's  receipt,  in  that  it  omits 
the  usual  acknowledgment  that  the  property  was  under 
levy,  it  was  evidently  intended  to  perform  that  office.  It 
is  more  akin  to  that  than  to  any  other  instrument.  Carna- 
han became  the  keeper  of  the  property  for  the  constable. 
Austin  as  constable  asserted  his  right  to  it  before  delivery 
to  Carnahan,  in  virtue  of  a  levy,  as  the  evidence  discloses. 
Accepting  his  return  to  the  execution  as  true,  he  had,  as  an 
officer,  special  property  in  the  wheat.  Carnahan,  by  reason 
of  any  transaction  between  him  and  the  constable,  in  his 
capacity  as  receiptor,  had  no  property,  either  general  or 
special,  in  the  wheat.  If  Carnahan,  at  the  date  of  the 
indorsement  of  the  receipt  to  Pell,  had  delivered  the  wheat 
to  him,  it  would  have  operated  at  most  as  a  substitution  of 
receiptors  (and  we  do  not  decide  that  it  would  have  that 
effect),  and  even  for  the  conversion  of  property  a  receiptor 
has  no  action.  The  custody  of  the  receiptor  is  but  the  cus- 
tody of  the  law.  **If  the  property  is  destroyed  or  con- 
verted, whether  by  the  receiptor,  or  by  the  defendant,  or 
by  a  stranger  to  the  writ,  the  officer,  by  virtue  of  his  special 
property,  may  maintain  an  action  of  trespass  or  trover,  or 
for  the  possession  of  the  property,  in  case  its  possession  can 
be  obtained.     The  receiptor,  on  the  other  hand,  has  no 
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property,  general  or  special,  in  the  goods  in  his  custody. 
Having  no  right  of  prop)erty,  it  must  follow  that  he  can 
never,  in  his  capacity  as  receiptor,  have  any  right  of  action 
for  converting,  injuring  or  destroying  property."  Freeman 
on  Executions,  §  265. 

We  are  satisfied  that  so  far  as  Pell  bases  his  right  to 
recover  upon  the  receipt,  it  was  not  well  founded.  If  the 
receipt  is  relied  on,  Anstin,  as  its  legal  owner,  was  the 
proper  person  to  bring  the  suit  against  Carnahan.  For  as 
to  discuss  tlie  defenses  available  to  Carnahan.  in  such  a 
suit,  would  in  this  cause  be  fruitless. 

Pell  also  bases  his  right  to  recover  upon  his  alleged  title 
acquired  at  the  execution  sale,  as  is  shown  by  the  officer's 
return.  As  the  canse  must  be  sent  back  for  a  new  trial,  we 
deem  it  unnecessary  to  comment  upon  the  rather  unsatis- 
factory testimony  touching  the  validity  of  the  levy  and  sale 
of  the  wheat. 

Judgment  reversed  with  costs  and  cause  remanded. 

Meversed. 

iNSTRHMrxT  xoT  Pataulk  AT  ALL  KvKVTs  Aiid  uiicoiuUtlonulIy  Is  not  ncffoUable:  /«». 

n»m/.f  V.  First  Xat,  lUmk,  i;i  ('</!(j.  120. 


Crater  v,  McCormick. 

1.  in  articles  of  agreement  to  erect  a  party  wall  it  was  Btipalated,  That  if  the 
lot  of  A  (then  incuinbeped  by  trust  deed)  sliould  be  Bold  under  the  trust 
deed  before  the  wall  was  coraplKed,  and  if  the  purchaser  should  elect  to, 
and  should  finish  the  wall,  the  payment  (one-half)  provided  for  to  be 
made  to  A,  should  be  made  to  the  purchaser.  IleUU  in  an  action  of  cove- 
nant, that  the  covenant  was  in  its  nature  personal  and  did  not  pass  with 
the  land  of  A  to  subsequent  owners;  also,  that,  under  the  faru  in  this 
case,  A  having  procured  the  completion  of  the  wall,  could  maintain  his 
action  on  the  covenant  although  he  had  parted  with  his  title  to  the  land. 

3.  The  finding  of  a  referee  as  to  its  conclusive  effect  stands  as  the  verdict  of  a 
jury,  and  will  not  be  disturbed  if  there  is  evidence  to  support  it. 

3.  It  is  a  rule  of  pleading  that  whatever  has  been  admitted  on  both  aides  in 
the  pleadings  cannot  be  contradicted  either  by  the  eubflequent  pleadings 
or  even  by  the  verdict. 
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Appeal  from  District  Court  of  Arapahoe  County. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Mr.  V.  B.  Mabkham  and  Mr.  E.  L.  Johnson,  for  appel- 
lant. 

Messrs.  BsowjffB  &  Putnam,  for  appellee. 

Thatgheb,  C.  J.  This  is  an  action  of  covenant  npon  an 
agreement  between  Isaac  L.  McCormick,  owner  of  lot  fiFe, 
block  forty-six,  East  Denver,  Vincent  D.  Markham,  trnstee, 
a&d  Helena  L.  Beck,  beneficiary  named  in  a  deed  of  trnst 
conveying  said  lot,  all  parties  c^  the  first  part,  and  George 
R  Crater,  owner  of  lot  four  in  said  block,  party  of  the  sec- 
ond part. 

The  agreement  relates  to  the  building  of  a  brick  wall  on 
a  line  between  said  lots.  Ttxe  breach  assigned  is  the  fail  ore 
of  Crater  to  pay  one-half  of  the  value  of  the  party  wall  in 
conformity  with  the  agreement. 

Before  McCormick  had  entirely  finished  the  party  wall 
lot  live  was  sold  and  conveyed  by  Markham  as  trustee  to 
Helena  L.  Beck,  the  designated  beneficiary,  and  by  Helena 
L.  Beck,  six  months  after  the  trustee's  sale,  it  was  again 
sold  and  conveyed  to  John  W.  Rogers. 

McCormick  and  wife,  on  the  same  day  that  Helena  Beck 
conveyed  lot  five  to  Rogers,  also  made  a  deed  to  Rogers  for 
the  same  premises.  The  several  deeds  executed  respectively 
by  Markham,  Mrs.  Beck  and  by  McCormick  and  wife  pur- 
ported to  convey  the  entire  party  wall,  including  that  part 
which  was  on  Crater' s  premises. 

The  agreement  contained,  inter  aZicb^  the  following  stipu- 
lations: 

'<  If  the  said  lot  of  the  said  McCormick  shall  be  sold  under 
the  trust  deed  aforesaid,  before  the  said  wall  is  completed, 
then  if  the  purchaser  of  said  property  shall  elect  to  finish 
and  does  finish  said  wall,  then  and  in  that  event  the  pay- 
ment above  provided  for  to  be  made  to  said  McCormick 
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shall  on  the  same  terms  be  made  to  the  purchaser  of  said 
property  instead  of  said  McCormick." 

Clearly,  the  purchaser  referred  to  in  this  stipulation  is 
the  purchaser  at  the  trustee's  sale.  Mrs.  Beck  was  such 
purchaser.  But  she  did  not  elect  to  finish  the  wall-  In  fact 
she  did  nothing  toward  its  completion,  and  therefore  can 
claim  no  right  by  virtue  of  that  stipulation.  As  Mrs.  Beck 
failed  to  elect  to  finish  the  wall,  McCormick,  as  we  interpret 
the  indenture,  was  at  liberty  to  carry  out  the  agreement 
according  to  its  terms,  after  the  premises  had  been  con- 
veyed to  Rogers,  he  consenting  thereto. 

The  referee  must  have  found  that  McCormick,  by  an 
agreement  between  him  and  Rogers,  procured  the  com- 
pletion of  the  wall.  That  McCormick,  through  the  agency 
of  Rogers,  caused  the  wall  to  be  finished,  we  think  is  fairly 
dedncible  from  the  evidence.  Whether  McCormick  carried 
out  his  agreement  with  Rogers  is  a  question  with  which  we 
now  have  nothing  to  do.  It  is  enough  to  know  that  by 
the  procurement  of  McCormick  the  wall  was  completed. 

It  is,  however,  insisted  that  the  covenant  between  the 
adjoining  lot  owners  runs  with  the  land,  and  that  therefore 
McCormick  having  sold  his  premises  is  not  entitled  to  sue. 
Leaving  out  of  view  the  clause  in  the  agreement  in  relation 
to  the  purchaser  under  the  trust  deed,  for  the  reason  that 
under  the  evidence  it  need  not  be  considered,  we  are  of  the 
opinion  that  the  covenant  is  in  its  nature  personal  and  did 
not  pass  with  the  lot  to  subsequent  owners.  Although  the 
authorities  are  somewhat  conflicting  upon  this  point,  this 
we  think  is  the  better  doctrine.  Weld  v.  Nichols,  17  Pick. 
638 ;  Ingles  v.  Bringhurst^  1  Dallas,  367  ;  Hart  v.  Kucher, 
6  Serg.  &  Rawle,  1;  Todd  v.  Slokes,  10  Penn.  St.  165;  Block 
V.  Isham  et  al.y  28  Ind.  37. 

Upon  completion  of  the  wall,  if  built  according  to  agree- 
ment, Crater  became  personally  liable  for  one-half  its  value. 

Crater's  office  was  on  lot  four  and  within  ten  feet  of  the 
party  wall.  He  also  lived  on  the  same  lot.  Under  his  eye 
from  day  to  day  the  work  advanced.    The  division  line  be- 
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tween  the  lots  was  located  by  the  city  engineer  at  the  in- 
stance of  McCormick,  and  with  reference  to  that  line  the 
wall  was  constructed.  If  there  was  even  a  trifling  depart- 
ure from  the  terms  of  the  agreement,  the  evidence  tends  to 
show  that  it  was  not  willfnl  nor  intentional.  There  is  no 
pretense  that  there  was  a  careless  or  negligent  omission  of 
duty.  ^'To  the  satisfaction  and  acceptance  of  Crater"  the 
wall,  it  is  testified,  was  completed.  Wliile  the  work  was  in 
progress,  Crater  never  intimated  that  there  was  the  slightest 
deviation  in  any  particular  from  the  terms  of  the  contract. 
If  credit  be  given  to  the  testimony  of  McCormink,  the 
agreement — reference  being  had  to  the  issues  formed — was 
carried  out  by  him  in  all  respects  stcbsiantially  according 
to  its  terms,  and  more  than  this  cannot  ordinarily  be  re- 
quired. 

There  was  a  conflict  of  evidence  as  to  the  true  location 
of  the  division  line,  and  of  the  party  wall  thereon,  but  con- 
sidered as  a  whole,  the  referee's  finding  cannot  be  said  to  be 
unsupported  by  evidence. 

The  finding  of  a  referee  as  to  its  conclusive  effect  stands  as 
the  verdict  of  a  jury. 

The  demurrer  to  the  sixth  plea  was  properly  sustained. 
It  was  drafted  on  the  assumption  that  the  covenant  run  with 
the  land.  Even  if  a  remote  subsequent  grantee  should  be 
entitled  to  recover  one-half  the  value  of  the  wall,  such  re- 
covery could  only  be  had  in  the  event  that  he  should  under 
the  indenture  elect  to  finish,  and  should  in  fact  finish  the 
wall.     But  there  is  no  such  allegation  in  the  plea. 

Nor  was  there  error  in  overruling  the  motion  for  a  new 
trial.  The  chief  ground  of  the  motion  relied  on  was  newly- 
discovered  evidence,  which  it  is  claimed  came  to  the  knowl- 
edge of  the  defendant  during  the  progress  of  the  trial.  This 
evidence  relates  to  the  thickness  of  the  party  wall  between 
the  second  and  third  floors. 

The  pleadings  were  such  that  no  advantage  could  be  taken 
of  this  alleged  defect.  The  thickness  of  the  wall  from  its 
base  to  its  summit  was  not  put  in  issue.     It  is  a  rule  that 
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^*  whatever  hae  been  admitted  on  both  sides  in  the  plead- 
ings cannot  be  contradicted  either  in  the  sabseqaeut  plead- 
ings or  even  by  the  verdict.  For  neithet*  party  can  retract 
what  he  has  before  conceded  on  the  record ;  and  tbe  jnrj 
have  no  authority  to  find  any  other  ftiotB  than  sooh  as  are 
put  in  issue."  Gould's  Pleadings,  §  168.  Says  Stephens  on 
Pleadings,  p.  217:  ^^The  effect  of  such  admission  is  ex- 
tremely strong,  for,  first,  it  concludes  the  jtartyj  even 
though  the  jury  should  improperly  go  out  of  the  issue  and 
find  the  contrary  of  what  is  there  confessed  on  the  record, 
and,  in  the  next  place,  it  is  to  be  remarked  that  the  confes- 
tion  operates  not  only  to  prevent  the  fact  from  being  after- 
ward brought  into  question  in  the  same  suit,  but  is 
equally  conclusive  as  to  the  truth  of  that  fact  in  any  stU^ 
seqvsnt  action  between  the  same  parties." 

But  it  is  insisted  that  as  the  alleged  failure  to  construct 
the  wall  of  the  required  thickness  between  the  second  and 
third  floors  was  unknown  to  the  defendant  until  it  was  dis- 
closed at  the  trial,  the  motion  should  have  been  allowed  to 
enable  the  defendant  to  interpose  an  additional  plea  raising 
an  issue  under  which  the  newly-discovered  evidence  might 
have  been  available. 

By  the  use  of  ordinary  diligence  before  the  trial,  the  de- 
fendant could  have  ascertained  the  thickness  of  the  wall 
and  formed  the  issues  accordingly. 

Had  he  been  half  as  vigilant  in  this  respect  as  he  was  in 
his  effort  to  prove  that  the  plaintiff  had  mistaken  the  true 
division  line  by  the  fraction  of  an  inch,  there  would  have 
been  no  occasion  to  raise  this  question  by  a  motion  for  a 
new  trial. 

The  judgment  of  the  court  below  is 

AfflrmeA. 

T>KMTmRim  TO  OnrwMVnirrTj^Tjrr  hnrlnir  b^<*n  ovcrmled,  and  plntntlfrridttBir  toMiamror 
reply,  every  allegatiou  muat  be  takeu  us  irue:    WiUon  v.  Hawlhoniti  14  Cola  5XL 
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BOASD  OF  GOUNTT  COMHI8&IOKSB8  OF  AbAPAHOB   Co«  Ul 

Graham. 

1.  The  payment  by  the  oountj  of  costs  ]n  preliminarjr  ezaminAtionB,  is  by 
the  Btatute  (Lawe  187<(,  p.  58,)  left  to  the  discretion  of  the  board  of  eonnty 
covmiiBioiierfl^  and  their  action  1a  diealiowini;  oertvia  tea  ^lereiuidev  I0 
not  aabject  to  review  on  appeal. 

8.  An  indictment  Is  not,  strictly  speaking,  so  called,  until  it  has  been  loond  a 
"tme  bill/*  and  the  provision  made  in  tlie  statute  (Laws  1874,  p.  153,)  for 
fees  to  the  distriet  attorney  for  drawing  each '*  indictment '*  cannot  be 
held  to  include  compensation  for  drawing  bills  Ignored  by  the  grand 
Jmy. 

8.  Whevt  theie  were  several  iadlotments  against  two  Jointly,  and  sepsErato 
trials  had  and  a  conviction  on  each,  hM,  under  the  statute  (Laws  1874»  p« 
158),  that  the  district  attorney  was  entitled  to  his  fee  on  conviction  in  each 
indictment,  and,  also^  where  two  were  Jointly  indicted,  tried  and  convicted, 
that  he  was  entitled  to  his  fee  for  the  conviction  of  each. 

Appeal  from  District  Court  qf  Arapahoe  OomUit. 
Thb  case  is  stated  in  the  opinion. 
Mr.  W.  B.  MiLLSy  for  appellant. 
Mr.  0.  W.  Wright  and  Mr.  S.  B.  Bbownb,  for  api)ellee. 

Elbbbt,  J.  There  is  no  claim  in  this  case  that  the  district 
attorney  is  entitled  to  recover  for  his  services  independent 
of  the  statnte  fixing  his  fees.  The  act  '^  relating  to  fees  and 
salaries  in  Arapahoe  county,"  Sess.  LawB  1874,  p.  146,  pro- 
vides for  the  district  attorney  '^for  every  criminal  trial  or 
examination  before  a  justice  of  the  peace,  a  fee  of  five  dol- 
lars." Touching  preliminary  examinations,  we  are  of  the 
opinion  that  this  act  must  be  taken  to  have  been  modified 
by  the  subsequent  general  law  "  concerning  costs  in  crimi- 
nal cases,"  approved  February  11,  1876.  Sess.  Laws  1876, 
p.6a 

By  the  last  act  the  legislature  clearly  intended  to  leave 
the  payment  of  coots  in  preliminary  examinatioiui  to  the 
discretion  of  the  county  commissionera. 
Vol.  IV— 26 


Digitized  by 


Google 


303      BoABD  OF  County  Com.,  etc.,  v.  Graham.  [Oct.  T., 

The  language  is,  **the  county  commissioners  of  any 
county  may,  irt  their  discretion^  pay  the  costs  of  prelimi- 
nary examinations,"  etc.,  etc. 

The  object  of  ilie  provision  may  have  been  to  correct  an 
abuse  arising  from  the  arrest  of  parties  on  trivial  chaiges 
when  there  was  not  any  or  sufficient  evidence  upon  which 
to  hold  them  to  answer. 

Whatever  the  reason  of  the  law,  or  whatever  may  be 
thought  of  its  propriety,  the  language  is  plain. 

Being  a  matter  of  ^is^^i^^tion,  the  action  of  the  county 
commissioners  in  disallowing  the  claim  of  the  district  attor- 
ney for  fees  in  the  eleven  cases  of  preliminary  examination 
before  the  justices  was  not  subject  to  review,  and  the  court 
below  erred  in  entertaining  jurisdiction  and  allowing  the 
claims. 

The  act  of  1874,  supra^  also  allows  the  district  attorney 
"for  drawing  each  indictment,  five  dollars." 

There  is  a  well-recognized  distinction  between  a  bill  and 
an  indictment  An  indictment  is  defined  to  be  '*  A  written 
accusation  of  one  or  more  persons,  of  a  crime  or  misde- 
meanor, preferred  to,  and  presented  upon  oath  hy  a  grand 
juryy    Burrell's  Law  Diet,  title  Indictment  4  BL  Com. 


^  Strictly  speaking,  an  indictment  is  not  so  called  until  it 
has  been  found  *  a  true  bill  *  by  the  grand  jury.  Before  that 
it  is  terTned  a  hill  only.    1  Arch.  Crim.  PI.  230,  note  1. 

"  A  bill  is  a  written  accusation  of  one  or  more  persons  of 
a  crime  or  misdemeanor  lawfully  presented  to  a  grand 
jury.''    Bouvier's  Diet,  Indictment 

Section  11,  B.  S.,  p.  890,  recognizes  this  distinction. 

It  is  there  made  the  duty  of  the  foreman  ''  to  indorse  upon 
every  bill  that  may  be  presented  to  the  grand  jury,  the 
finding  of  such  jury,  as,  that  the  same  is  a  *true  bill,'  or 
*not  a  true  bill,' as  the  case  may  be,  and  sign  his  name 
thereto  before  the  same  shall  be  returned  into  court"  Until 
the  bill  is  indorsed  ^'  a  true  bill,"  and  signed  and  presented, 
it  is  not  an  indictTnent. 
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^While  this  section  of  the  Revised  Statutes  seems  to  have 
contemplated  that  bills  should  be  prepared  and  presented  to 
the  grand  jury  by  the  district  attorney  in  the  cases  of  per- 
sons under  recognizance,  and  while  as  a  matter  of  practice 
it  is  necessary,  especially  in  the  more  populous  districts, 
that  such  bills  should  be  drawn  up  in  advance  of  the  find- 
ing of  the  grand  jury,  in  order  to  the  speedy  dispatch  of 
business,  the  legislature  has  not  provided  compensation  for 
drawing  bills  that  may  be  ignored. 

If  there  was  any  reason  for  saying  that  the  legislature 
used  the  term  "  indictment "  in  any  broad  sense  that  was  in- 
tended to  include  a  bill,  we  should  be  disposed  to  a  liberal 
construction  of  the  law.  On  the  other  hand,  there  is  evi- 
dence in  the  law  of  an  intent  to  compensate  the  disti-ict 
attorney  only  for  ^ective  labor,  as  for  instance,  in  misde- 
meanors, felonies  and  capital  cases,  his  fees  are  dependent 
upon  conviction.  By  the  Revised  Statutes,  p.  321,  sec.  12, 
he  is  not  allowed  any  fee  for  an  indictment  which  may  be 
quashed^ 

The  omission  to  provide  compensation  for  bills  ignored 
by  the  grand  jury  is  in  keeping  with  the  spirit  of  these  pro- 
visions. 

The  court  therefore  erred  in  allowing  the  claim  of  the  dis- 
trict attorney  for  drawing  the  eleven  bills  ignored  by  the 
grand  jury. 

The  same  act  allows  the  district  attorney  for  every  con- 
viction for  felony  in  the  district  court,  twenty  dollars. 

The  allowance  of  the  ** conviction  fee"  of  twenty  dollars 
in  each  of  the  four  cases  against  Reed,  and  in  each  of  the 
four  cases  against  Swan,  and  also  a  like  fee  in  the  case 
against  Bickford,  was  authorized  by  the  statute,  which  pro- 
vides a  fee  of  "  twenty  dollars  for  any  conviction  for  felony 
in  the  district  court." 

There  were  five  indictments  against  Reed  and  Swan 
jointly. 

The  trials  were  separate,  and  in  the  case  of  each  there 
was  a  trial  and  a  conviction  on  each  indictment. 
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In  the  case  of  McMann  and  Bickford,  they  were  jointly 
indicted  and  tried,  and  both  were  convicted.  This  was  a 
conviction  of  two  persons,  and  for  each  the  district  attorney 
was  entitled  to  his  fee  of  twenty  dollars. 

The  judgment  of  the  court  below  is  reversed  and  re- 
manded with  instructions  to  enter  judgment  in  accordance 
with  the  views  herein  expressed. 


Bters  v.  MoPhee  et  aL 

Aa  mpplkatlon  for  the  eontiaaance  of  a  cause  being  addressed  to  the  dieere 
tloB  of  the  ooart,  nothing  short  of  a  plain  and  arbitrary  abum  of  right 
will  Jastifjr  an  appellate  court  in  reversing  such  discretionary  judgment 

Appealfrom  District  Court  of  Arapahoe  County. 
The  facts  are  stated  in  the  opinion. 
Messrs.  France  &  Rogers,  for  appellant- 
Messrs.  Patterson  &  Campbell,  for  appellees. 

Stone,  J.  When  tliis  cause  was  called  for  trial  in  the 
court  below,  on  the  20th  of  June,  1877,  application  was 
made  on  behalf  of  the  appellant  for  a  continuance,  or  at 
least,  a  postponement  of  the  case  until  certain  cases  then 
on  trial  in  the  county  court,  in  which  both  attorneys  for 
appellant  were  then  engaged  for  the  defendants,  should  be 
disposed  of.  The  affidavit  in  support  of  the  motion  shows 
that  the  case  had  been  set  down  on  the  calendar  of  the  dis- 
trict court,  for  hearing  on  the  12th  of  June,  1877 ;  that 
owing  to  delay  or  protracted  length  of  the  trial  of  preced- 
ing cases,  this  cause  could  not  be  reached  on  the  12th,  and 
was  not  reached  until  the  20th ;  that  after  the  case  had 
been  set  down  for  the  12th,  the  attorneys  for  appellant  con- 
sented to  enter  upon  the  trial  on  the  18th,  of  five  several 
cases  in  the  county  court,  in  each  of  which  the  defendant, 
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a  corporation,  was  the  same ;  that  neither  the  county  cowrt 
nor  the  plaintLBTs  in  said  salts  would  consent  to  delay  Ua« 
trials ;  that  the  nature  of  the  cases  were  such  as  to  require 
the  attendance  of  both  the  attorneys  for  the  appellant ;  that 
the  nature  of  this  case  also  was  such  as  would  necessitate 
the  attendance  of  both  ^aid  attorneys  in  its  trial ;  that  other 
attorneys  could  not  then  be  engaged  to  competently  try  any 
of  the  cases,  and  the  court  was  therefore  asked  to  delay  the 
trial  tliereof  until  the  said  cases  in  the  county  court  were 
disposed  of,  which  affiant  believed  could  be  done  by  the 
23d  inst  The  court  thereupon  delayed  the  trial  of  the  case 
until  the  next  day,  the  21st,  at  which  time  the  first  of  the 
said  cases  in  the  county  court  in  which  said  attorneys  were 
then  engaged,  was  concluded,  when  this  cause  was  called 
for  trial,  the  attorneys  being  engaged  in  the  trial  of  the 
other  cases  in  the  county  court,  and  not  appearing  in  the 
district  court,  it  was  heard  ex  parte^  and  upon  the  testi- 
mony of  the  appellees,  a  verdict  of  $1,815.84  was  given  by 
the  jury,  and  judgment  rendered  thereon- 

On  the  23d,  the  attorneys  of  appellant,  having  concluded 
the  trial  of  their  cases  in  the  county  court,  moved  to  set 
aside  the  verdict,  supporting  the  motion  by  affidavits  setting 
up  substantially  the  same  facts  as  in  support  of  the  previous 
motion  for  continuance,  and  in  addition  thereto,  the  affi- 
davit of  appellant  showing  a  meritorious  defense  to  the 
action.  Exceptions  to  the  overruling  of  this  motion,  and  to 
the  denial  of  the  continuance  asked,  are  made  tlie  ground 
for  reversal  of  the  judgment  in  this  court. 

Two  questions  arise  for  consideration :  Ist,  was  there  suffi- 
cient ground  for  the  continuance  asked ;  and  2d,  may  the 
appellate  court  interfere  with  a  ruling  made  in  the  discre- 
tion of  the  court  below  ? 

The  second  question  being  dependent  upon  the  first,  the 
two  may  fairly  be  considered  together,  since  the  applica- 
tion for  the  continuance  not  resting  upon  statutory  grounds, 
was  necessarily  addressed  to  the  discretioQ  of  the  court 
purely. 
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We  have  examined  the  cases  cited  by  counsel  for  appel- 
lant, as  well  as  a  number  of  others  of  like  character,  in  sup- 
port of  the  motion  for  continuance,  but  are  unable  to  find  a 
single  case  where  such  application  was  made  when  there 
was  more  than  one  attorney  engaged  in  the  case  and  com- 
petent to  attend  to  it.  Most  of  the  cases  in  which  the  con- 
tinuance has  been  allowed,  or  where  a  denial  has  been 
reversed,  is  where  a  single  or  leading  counsel  in  the  case 
was  so  ill  as  to  be  unable  to  attend  to  any  business  what- 
ever, and  other  counsel  could  not  be  engaged  to  compe- 
tently try  the  case.  The  case  of  Hill  v.  Clark^  51  GJa.  122, 
is  the  only  case  we  have  found  similar  to  this,  in  that  there 
was  a  conjunction  of  time  of  trial  of  cases  in  diflferent  courts. 
This  had  been  brought  about  by  an  adjourned  term  of  the 
supreme  court  Hill  was  sole  counsel  in  a  case,  in  which 
he  was  also  defendant  in  the  superior  court,  and  was  also 
leading  counsel,  and  the  one  on  whom  the  client  chiefly 
relied  in  an  important  case  in  the  supreme  court;  and  upon 
the  adjournment  for  one  month  of  the  latter  court,  bring- 
ing the  cases  in  the  two  courts  together.  Hill  applied  to  the 
superior  court  for  leave  of  absence  to  attend  his  cases  in  the 
supreme  court,  which  leave  was  denied,  and  judgment 
taken  against  him  in  his  absence. 

This  ruling  the  supreme  court  reversed,  but  it  is  to  be 
observed  that  the  superior  court  placed  its  denial  of  the 
application  on  the  ground  that  it  had  no  legal  authority  to 
grant  it,  and  the  supreme  court  placed  its  reversal  on  the 
ground  that  the  superior  court  was  vested  by  law  with  full 
discretion  to  grant  the  continuance  under  a  provision  of 
the  State  Code. 

Counsel  for  appellant  contends  that  there  is  no  difference 
in  principle  between  attorneys  detained  in  bed  by  sickness, 
and  being  detained  in  another  court  in  the  legitimate  dis- 
charge of  duties,  as  in  this  case. 

Undoubtedly  the  principle  may  apply  where  the  cause  of 
detention  id  equally  unavoidable  or  excusable  ;  but  here 
the  circumstances  are  quite  different ;  there  were  two  attor- 
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neys,  show^n  to  be  equally  conversant  with  cases  in  both 
courts,  and  equally  competent  to  try  any  of  them.  The 
case  was  delayed  one  day,  and  until  the  first  of  the  county 
court  cases  had  been  concluded,  and  it  does  not  appear  from 
all  the  circumstances  that  it  was  not  possible  for  one  of  the 
attorneys  then  to  have  attended  to  the  trial  of  this  case, 
while  the  other  was  attending  the  next  of  the  county  court 
cases. 

The  case,  as  the  record  shows,  was  not  of  a  complicated 
character,  involving  extraordinary  skill  and  labor,  but  was 
an  ordinary  jury  trial  of  an  action  for  work  and  labor  done 
and  materials  furnished  in  the  building  of  a  house.  The 
attorneys  in  the  case  were  law  partners,  each  thoroughly  con- 
versant with  the  case,  and  the  well-known  skill  and  ability 
of  each  as  a  lawyer  is  a  strong  argument  against  their  mo- 
tion. We  cannot  say  that  with  reasonable  diligence  neither  of 
these  attorneys,  after  the  delay  of  one  day  giunted  them, 
could  in  justice  to  the  respective  clients  in  both  courts  have 
attended  at  the  trial  of  this  cause. 

The  court  below,  vested  with  discretionary  powers  in  the 
premises,  with  all  the  facts  and  circumstances  of  the  case 
before  it,  has  usually  the  best  opportunities  to  form  a  just 
judgment  for  the  exercise  of  discretion,  and  nothing  short 
of  a  plain  and  arbitrary  abuse  of  right  will  justify  an 
appellate  court  in  reversing  such  discretionary  judgment 
The  general  rule  is  so  well  settled,  that  we  need  not  bite 
authorities  in  its  support,  that  a  motion  for  continuance  is 
addressed  to  the  sound  discretion  of  the  court,  under  all  the 
circumstances  of  the  case,  and  though  an  appellate  court 
will  supervise  the  action  of  an  inferior  court  in  such  a  mo- 
tion, it  will  not  reverse  a  judgment  on  that  ground  unless 
such  action  is  plainly  erroneous  and  unjust.  In  the  lan- 
guage of  Judge  Sanderson,  in  Baily  v.  Taffee^  29  Cal. 
424,  this  discretion  is  not  a  capricious  or  arbitrary 
exercise  of  will,  but  "  an  impartial  discretion,  guided  and 
controlled  in  its  exercise  by  fixed  legal  principles.  *  * 
*    In  a  plain  case,  this  discretion  has  no  office  to  perform, 
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and  its  exercise  is  limited  to  doubtful  cases  where  an  im- 
partial mind  hesitates.  If  it  be  doubted  whether  the  excuse 
offered  is  sufficient  or  not,  or  whether  the  defense  set  up  is 
with  or  without  merit  in  foro  legls,  when  examined  under 
those  rules  of  law  by  wliich  judges  are  guided  to  a  conclu- 
sion, the  Judgment  of  the  court  below  will  not  be  disturbed." 

That  the  appellant  in  this  case  may  have  been  injured  by 
failing  to  avail  himself  of  a  possibly  meritorious  defense  to 
the  action,  is  a  matter  which  this  court  should  certainly 
r^ret.  In  view  of  this  and  the  fact  that  the  conflict  in  the 
hearing  of  the  cas^^s  in  the  two  courts  was  probably  owing 
to  no  fault  of  the  appellant  or  his  attorneys,  and  that  the 
appellees  could  have  been  little  if  at  all  prejudiced  by  the 
delay  asked,  we  think  the  district  court  might  well  have 
granted  the  application  for  continuance.  Indeed  we  may 
go  farther,  and  say,  that  had  there  been  but  one  attorney  in 
the  case  on  whom  his  client  relied  in  the  trial,  the  denial  of 
the  motion  would  appear  uncourteous,  arbitrary,  and  an 
abuse  of  sound  discretion.  Members  of  the  bar  ought  not 
to  hold  up  thjB  wrongs  of  their  clients  as  a  shield  to  their 
own  want  of  diligence  and  industry  ;  and  on  the  other  hand, 
courts  should  not  hastily  deny,  sic  xolo^  what  is  addressed 
to  their  sound  discretion,  when  reasonably  asked  by  a  per- 
haps over-worked  attorney  of  the  court,  perplexed  with  the 
multiplicity  of  the  business  of  exacting  clients. 

In  view  of  all  the  circumstances  of  this  case,  and  consid- 
ering that  the  abuse  which  would  inevitably  follow  a  prece- 
dent unlimited  by  fixed  boundaries,  would  entail  pernicious 
results  in  the  ])ractice  and  administration  of  the  law,  we 
cannot  say  that  there  was  such  an  abusive  or  erroneous  exer- 
cise of  discretion  in  the  district  court  as  to  justify  a  reversal 
of  the  judgment  rendered  therein. 

There  being  no' other  question  raised  by  the  record  that 
we  deem  essential  or  important  to  determine,  the  judgment 

Will  be 

Affirmed. 

WiTEKK  Motto tcs  ark  At^drks«»kd  to  BisruKTrox  or  Cottrt,  nothing  Abort  of  an  absolnt: 
abn%e  will  Ju^5tlfy  ibo  appellate  court  iu  revcrHlng  iho  actiou  of  the  lower  court  thereon:  Ihter 
V.  McPhee,  a  Colo.  195.  " 
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Downing  v.  Flobeb  et  al. 

The  jurisdiction  of  a  justice  of  the  peace,  the  court  being  one  of  inferior  juris- 
diction, mast  aflarmatively  appear.  The  county  court  can  only  take  cogniz- 
ance by  appeal  of  causes  from  justices  of  the  peace  which  were  rightful^ 
commenced  there. 

Error  to  County  Court  of  Arapahoe  County. 

Floreb  and  his  copartner  brought  an  action  against 
Downing,  the  plaintiff  in  error,  before  a  justice  of  the  peace; 
judgment  went  against  the  defendant  in  that  court  by 
default,  and  he  appealed  to  the  county  court.  The  county 
court,  notwithstanding  the  objection  of  the  defendant  to  it» 
jurisdiction,  proceeded  with  the  cause  and  rendered  judg- 
ment in  favor  of  the  appellees  in  that  court.  To  reverse 
this  judgment  the  plaintiff  in  error  sued  out  this  writ  of 
error. 

Messrs.  France  &  Rogers,  for  plaintiff  in  error. 

Messrs.  Patterson  &  Campbell,  for  defendants  in 
error. 

Elbert,  J.  Section  103  of  the  Justices  Act,  R.  S.,  p.  418, 
provides  that  suit  shall  be  commenced  before  justices  in  the 
township  in  which  the  debtor  or  person  sued  resides,  unless 
the  cause  of  action  accrued  in  the  township  in  which  the 
plaintiff  resides,  in  which  case  the  suit  may  be  commenced 
where  the  cause  of  action  accrued  or  is  specifically  made 
payable. 

In  the  case  of  Melvin  v.  Latshaw^  2  Col.  81,  it  was  held 
that  by  this  section,  "the  residence  of  the  defendant  in  the 
township  where  the  suit  is  brought,  or  in  the  absence  of 
that,  the  fact  that  the  cause  of  action  accrued  or  the  sum  of 
money  was  payable  in  such  township,  is  essential  to  the 
jurisdiction  of  the  justice,  and  proof  of  these  facts  may  be 
required."  *  *  that  "  residence  of  the  defendant 
iu  the  township,  or  that  being  wanting,  the  fact  that  the 
Vol.  IV— 27 
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cause  of  action  accrued  there,  is  made  a  sabstantive  groand 
of  jurisdiction  of  which  the  defendant  may  demand  proof 
in  the  district  court  as  well  as  before  the  justice." 

The  county  court  can  only  take  cognizance  by  appeal  of 
causes  from  justices  of  the  peace,  which  were  rightfully 
commenced  there.  If  the  justice  had  no  jurisdiction,  tlie 
appellate  court  acquires  none  by  appeal.  AUen  v.  Bdcher^ 
8  GUm.  694;  People  v.  Skinner,  13  111.  287. 

The  rule  of  jurisdiction  is  ^'  that  nothing  shall  be  intended 
to  be  out  of  the  jurisdiction  of  a  superior  court,  but  that 
which  especially  appears  to  be  so,  and  on  the  contrary, 
nothing  shall  be  intended  to  be  within  the  jurisdiction  of 
an  inferior  court,  but  that  which  is  expressly  alleged." 
Peacock  v.  BeU,  1  Saund.  74. 

All  the  evidence  taken  before  the  appellate  court;  par- 
ports  to  be  preserved  in  the  bill  of  exceptions,  and  there  is 
nothing  disclosing  the  existence  of  any  of  the  jurisdictional 
facts  specified  in  section  103.  We  cannot  presume  theu- 
existence  in  favor  of  the  jurisdiction  of  the  justice,  and  can- 
not therefore  say  that  either  the  justice  or  appellate  coart 
had  jurisdiction  of  the  action.  There  was  no  submission, 
either  express  or  implied,  to  the  jurisdiction  of  the  appel- 
late court ;  on  the  other  hand,  the  record  shows  that  the 
defendant  interposed  the  defense  of  want  of  jurisdiction. 
The  objection  being  taken  it  was  incumbent  on  the  plaintiff 
to  show  affirmatively  the  jurisdiction  of  the  justice.  In  the 
absence  of  such  proof  it  was  the  duty  of  the  court  below 
to  dismiss  the  cause. 

The  judgment  of  the  court  below  is  reversed  with  direc 
tionsthat  the  cause  be  dismissed  without  prejudice. 

Reversed. 

OonKTY  COITRT  CANXOT  TAXK  J 17RI8PXCTIOK  BY  APPKAL  Of  BCtlOQ  Of  Whlcfa  the  jUAICe  0( 

the  peace  had  no  Jurisdiction:  Denver  A  8.  P,  db  J\  JEL  S.  Obb  y.  MoberU,S06Uk  885;  AMmmt  V 
NctxUohi  12  Colo.  8&4. 
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NippEL  V.  Hammond  and  Hammond,  Executrix. 

1.  AU  written  powers  are  to  be  somewhat  strictly  construed.    An  agent's 

authority  to  act  must  be  found  in  express  words  or  by  necessary  implica- 
tion in  the  power.  A  general  power  to  incumber  real  estate,  without 
declaring  for  whose  benefit  it  may  be  incumbered,  will  not  warrant  the 
attorney  in  incumbering  it  for  the  benefit  of  himself  or  any  third 
person. 

2.  The  statute  (R.  S.,p.  111»  §  17),  concerning  conveyances  by  married  women, 

required  that  her  acknowledgment  should  be  taken  "  separate  and  apart " 
from  her  husband,  and  the  oflScer  "  shall  certify  that  the  same  was  made 
upon  examination  separate  and  apart  from  and  out  of  tlie  presence  of  the 
husband,  that  the  contents,  meaning  and  effect  of  such  deed  were,  by  him, 
fully  explained  to  her."  Held,  that  a  certificate  of  acknowledgment,  contain- 
ing the  words  "  separate  and  apart,"  but  omitting  the  words  "  out  of  the 
presence/'  was  a  substantial  compliance  with  the  statute.  And  that  the 
"  contents  and  meaning  "  being  explained,  the  party  could  not  be  said  to 
be  ignorant  of  the  effect  of  the  deed. 

ft.  It  is  not  necessary  to  prove  (R.  S.,  p.  109,  §  14),  the  identity  to  the  certify, 
ing  officer,  of  one  making  acknowledgment  of  the  execution  of  a  deed, 
when  the  officer  has  knowledge  of  the  identity  from  a  source  that  satis- 
fies his  conscience :  as  throng)i  introduction  by  a  mutual  friend. 

4.  Although  the  wife  stands  in  the  relation  of  a  surety  to  her  husband  when 
her  realty  is  mortgaged  to  secure  his  individual  debt,  yet  if  she  unite 
with  her  husband  in  the  execution  of  a  mortgage,  and  makes  due 
acknowledgment  thereof,  it  will  be  upheld  although  no  consideration 
passed  to  her. 

6.  It  is  a  presumption  of  law,  that  the  shares  of  several  co-tenants,  whether 
they  be  tenants  in  common  or  joint-tenants,  are  equal. 

6.  Where  the  parties  to  a  trust  deed  stipulate  that  there  shall  be  no  equity  of 

redemption^  they  are  bound  thereby;  and  that  a  court  of  equity  prohibited 
a  sale  under  such  trust  deed  for  a  short  time,  is  a  matter  of  which  neither 
the  g^ntor,  nor  one  holding  under  him,  can  complain. 

7.  To  grant  affirmative  relief  to  a  defendant  in  equity,  in  the  absence  of  a 

cross-bill,  is  not  in  conformity  with  approved  practice. 

Error  to  District  Court  of  Arapahoe  County. 

The  power  of  attorney  mentioned  in  the  opinion  of  the 
court,  which  was  given  by  Hofstadt  to  Anthony  Bohl- 
scheid,  was  as  follows  : 

^'Know  all  men  by  these  presents,  that  I,  Arnold  Hof<- 
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stadt,  of  the  county  of  Park,  in  the  Territory  of  Colorado, 
have  made,  constituted  and  appointed,  and  by  these  pres*»nts 
do  make,  constitute  and  appoint  Anthony  Bohlscheid,  of  the 
county  of  Arapahoe,  in  the  Territory  of  Colorado,  my  true 
and  lawful  attorney  for  me  and  in  my  name,  place  and 
stead,  to  sell  and  convey  by  warranty  deed,  or.  deed  of 
trust,  or  by  deed  of  mortgage,  or  to  lease  for  one  or  more 
years,  not  exceeding  three,  as  my  said  attorney  may  deem 
most  advisable  or  proper  in  the  premises,  all  of  that  por- 
tion of  lotfi  numbered  thirty  (30)  and  thirty-one  (31)  and 
thirty-two  (32),  in  block  B,  in  the  east  division  of  Denver 
City,  giving  and  granting  unto  my  said  attorney  full  power 
and  authority  to  sell  and  convey  the  aforesaid  descril)ed 
lands  by  warranty  deed  or  deed  of  trust,  or  deed  of  mort- 
gage, or  to  lease  and  rent  for  one  or  more  years,  not  exceed- 
ing three,  as  my  said  attorney  may  deem  most  advisable 
or  proper  in  the  premises,  and  to  that  end  to  sign  ray  name 
to  any  conveyance  or  lease  he  may  make  to  said  lands, 
and  to  do  and  perform  all  and  every  act  and  thing  whatso- 
ever, requisite  and  necessary  to  be  done  in  and  about  the 
premises,  as  fully  to  all  intents  and  purposes  as  I  might  or 
could  do  if  personally  present  with  full  power  of  substitu- 
tion and  revocation,  and  an  attorney  under  him  to  appoint, 
if  necessary,  in  the  premises,  hereby  ratifying  and  confirm- 
ing all  that  my  said  attorney  or  his  substitute  shall  law- 
fully do  or  cause  to  be  done,  by  virtue  hereof. 

In  witness  whereof  I  have  hereunto  set  my  hand  and 
seal  the  14th  day  of  July,  A.  D.  1873. 

(Signed)        Arnold  Hofstadt." 

"Signed,  sealed  and  delivered  in  presence  of  A.  Af. 
James,  and  duly  acknowledged  before  a  notary." 

Thatcher,  C.  J.  In  December,  1872,  Adeline  Groulough, 
being  seized  of  the  premises  in  dispute,  united  with  lier 
husband  in  conveying  the  same  to  Arnold  Hofstadt  and 
Zevirah  Bohlscheid.  The  vendees  paid  $1,800  cash,  and  exe- 
cuted aaimlgage  on  said  property  to  secure  tl^  payment  of 
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$900,  being  the  balance  of  the  purchase-money.  This  nhort- 
gage  will  hereafter  be  referred  to  astheOroulough  mortgagee 
In  July,  18T3,  Arnold  Hofstadt,  having  removed  from  Den- 
ver, executed  a  power  of  attorney  to  Anthony  Bohlscbeid, 
the  husband  of  his  copurcliaser,  empowering  him  to  sell 
and  convey  by  warranty  deed,  or  deed  of  trust,  said  premi- 
ses. In  August,  1873,  Anthony  Bohlscheid  procured  a  loan 
of  $2,000  from  Abraham  A.  Hammond  for  which  sum  he 
executed  his  individual  note,  the  payment  of  which  was 
secured  by  trust  deed  on  said  premises  executed  by  Zevirah 
Bohlscheid  and  Anthony  Bohlscheid,  her  husband,  and  by 
Arnold  Hofstadt,  through  Anthony  Bohlscheid,  his  attor- 
ney, in  fact.  Althongh  the  sum  borrowed  was  $2,000,  Bohl- 
scheid received  but  $1,300,  the  remaining  $700  being  pla<5ed 
in  the  hands  of  A.  S.  Blake,  Esq.,  the  trustee  named  in  the 
deed,  to  be  paid  by  him  upon  the  Gronlough  mortgage,  as 
soon  as  a  certain  suit  against  the  premises  then  pending  in 
the  district  court  of  Arapahoe  county,  in  which  Adeline 
Groulough  and  Joseph  Groulongh  ef  al.  were  defendants, 
should  be  decided  in  their  favor. 

In  January,  1874,  Arnold  Hofstadt  and  Zevimh  Bohl- 
scheid sold  and  conveyed  said  premises  to  Caroline  Nippel, 
the  incumbrances  created  by  the  mortgage  and  deed  of 
trust  not  having  theretofore  been  released.  June  2d,  A.  D. 
1875,  the  Groulough  mortgage  was  foreclosed  pursuant  to  a 
decree  of  court,  and  Mrs.  Mary  B.  Hammond,  relict  of  her 
husband,  Abraham  A.  Hammond,  being  then  dead,  b6ught 
the  property  at  the  foreclosure  sale  and  received  from  the 
master  in  chancery  a  certificate  of  sale  therefor. 

By  her  bill  the  complainant  seeks  the  cancellation  of  the 
trust  deed  and  the  redemption  of  the  property  from  th^ 
master's  sale. 

Our  first  inquiry  will  be  directed  to  a  consideration  of 
the  power  of  attorney  under  which  Anthony  Bohlscheid 
acted  in  executing  the  deed  of  trust. 

By  the  power  of  attorney,  Anthony  Bohlscheid  was  au- 
thorized *Mn  the  name,  place  and  stead"  of  Ins  prmcipal 
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**  to  sell  and  convey  the  premises  by  warranty  deed,  or  deed 
of  trust,  or  by  deed  of  mortgage,  as  he  might  deem  advisa- 
ble." The  trust  deed  was  executed  for  the  sole  purpose  of 
securing  the  individual  note  of  Anthony  Bohlscheid.  It  is 
recited  in  the  deed  that  '^  Anthony  Bohlscheid  has  execu- 
ted one  promissory  note,  payable  to  the  order  of  A.  A. 
Hammond." 

All  written  powers  are  to  be  somewhat  strictly  construed. 
An  agent's  authority  to  act  must  be  found  in  express  words 
or  by  necessary  implication  in  the  power. 

If  the  agent  transcends  the  prescribed  limits  of  his 
authority,  the  act  is  nugatory.  By  an  inspection  of  the 
record,  Mr.  Hammond  could  have  learned  the  extent  to 
which  and  the  purpose  for  which  Anthony  Bohlscheid  was 
empowered  to  act  by  virtue  of  the  letter  of  attorney,  and  of 
its  legal  effect  he  was  bound  to  take  notice  at  his  periL 
There  is  neither  in  terms  nor  by  implication  any  delegation 
of  authority  to  the  attorney  to  incumber  the  property  for 
the  benefit  of  any  other  person  than  his  constituent  The 
power  conferred  is  clearly  a  power  to  act  for,  in  the  name 
and  for  the  benefit  of  the  principal.  A  general  power  to 
incumber  real  estate  without  declaring  for  whose  benefit  it 
maybe  incumbered,  will  not  warrant  the  attorney  in  incum- 
bering it  for  the  benefit  of  himself  or  any  third  person.  It 
hence  results  that  the  deed  of  trust  was  ineffectual  to  con- 
vey Arnold  Hofstadt's  interest  in  the  premises  described 
therein. 

It  is  attempted  to  invalidate  the  trust  deed  as  to  Mrs. 
Bohlscheid' s  interest  on  the  ground  that  the  certificate  of 
acknowledgment  is  defective.  The  objections  necessary  to 
consider  are : 

First — That  the  notary  public  did  not  make  known  to 
Zevirah  Bohlscheid  the  "  effect "  of  the  trust  deed. 

Second  —  That  said  certificate  does  not  state  that  the 
notary  examined  the  said  Zevirah  Bohlscheid  '*out  of  the 
presence"  of  her  husband. 

Third  —  That  the  ojfflcer  does  not  certify  that  Mrs*  Bohl- 
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scheid  was  proved  by  the  oath  of  some  competent,  credible 
witness  to  be  the  identical  person  who  executed  the  deed. 

The  notary,  after  certifying  that  Zevirah  Bohlscheid  and 
Anthony  Bohlscheid  personally  known  to  him  as  the  per- 
sons whose  names  were  subscribed  to  the  trust  deed,  ap- 
peared before  him  in  person  and  acknowledged  that  they 
signed,  sealed  and  delivered  the  same  as  their  free  and  vol- 
untary act,  proceeds  in  his  certificate  as  follows  :  "  And  the 
said  Zevirah,  wife  of  the  said  Anthony  Bohlscheid,  having 
been  by  me  examined  separate  and  apart,  and  out  of  hear- 
ing of  her  husband,  and  the  contents  and  meaning  of  said 
trust  deed  having  been  by  me  made  known,  and  fully 
explained  to  her,  acknowledged  that  she  had  freely  and  vol- 
untarily executed  the  same  and  relinquished  all  her  right, 
title  and  interest  to  the  lands  and  tenements  therein  men- 
tioned, without  compulsion  of  her  said  husband,  and  that 
she  does  not  wish  to  retract  the  same." 

As  will  be  observed,  instead  of  the  statutory  words,  "  out 
of  the  presence,"  the  certifying  officer  uses  the  word,  "  out  of 
hearing,"  and  omits  the  statutory  word  '* effect"  after  the 
words  "  contents  and  meaning."     R.  S.,  p.  Ill,  §  17. 

The  language  of  section  17  is :  **  Married  women  may  con- 
vey their  estate  in  lands  by  uniting  with  their  liusbands  in 
any  conveyance  thereof,  and  acknowledging  the  same  sep- 
arate and  apart  from  their  husbands,  and  the  officer  hear- 
ing such  acknowledgment  shall  certify  that  the  same  was 
made  upon  examination  separate  and  apart  from,  and  out 
of  the  presence  of  the  husband  of  such  woman,  that  the 
contents,  meaning  and  effect  of  such  deed  were  by  him  fully 
explained  to  her." 

Is  the  omission  of  the  words,  "out  of  the  presence  of," 
fatal  to  the  acknowledgmen  t  ?  There  must  be  a  svbstantiaZj 
though  not  necessarily  a  literal  compliance  with  the  stat- 
ute. If  the  substituted  words  employed,  considered  in 
connection  with  the  entire  acknowledgment,  do  not  reason- 
ably import  that  Mrs.  Bohlscheid  was  examined  "  out  of  the 
presence  "  of  her  husband,  the  acknowledgment  would  be 


Digitized  by 


Google 


216  NiPPEL  T.  HAMifOKD,  etc.,  Exeoutrix.    [Ocat.  T., 

insufficient.  Within  the  inteat  of  the  seotion  jui^  quoted 
the  wordsy  ^'separate  and  apart  fi'om/'  evidently  include 
in  their  meaning  ^^out  of  the  presenoe."  The  eection  in 
terms  declares  that  the  married  woman  shall  acknowledge 
the  deed  '^  separate  and  apart  from  her  husband,"  omitting 
the  words  out  of  the  presence.  That  the  legislature  intended 
by  this  language  that  the  acknowledgment  should  be  taken 
in  the  absence  of  the  husband  is  apparent  from  the  subse- 
quent part  of  the  section,  which  direots  that  the  officer 
taking  such  acknowledgment  shall  certify  that  the  same 
was  made  upon  examination,  separate  and  apart  from^  and 
out  of  ike  presence  qf  the  husband.  By  no  rational  con- 
struction can  it  be  said  that  when  a  husband  ia  in  the  praa- 
ence  of  his  wife,  that  she  is  separate  and  apart  frcmi  him. 
Accordingly  it  is  held,  where  an  examination  of  the  wife  ia 
required  by  statute  to  be  made  "  separate  and  apart  from 
her  husband,"  that  such  examination  must  necessarily  be 
out  of  the  presence  and  hearing  of  the  husband.  McCand- 
less  V.  Engle,  51  Penn.  St  309. 

The  supreme  court  of  the  United  States,  in  the  case  of 
Beery  v,  Cray,  6  Wall.  807,  held  that  a  certificate  to  the 
effect  that  a  married  woman  was  examined  apojrt  from  her 
husband,  can  mean  nothing  less  than  ^'  that  the  husband 
was  not  present  when  she  was  examined."  The  officer 
certifies  that  the  contents  and  meaning  of  the  deed  were 
made  known  and  fully  explained  tx>  Mrs.  Bohlscheid. 
With  knowledge  and  full  explanation  of  the  contants  and 
meaning  of  the  deed  she  executed,  she  could  not  be  said 
to  be  ignorant  of  the  effect  of  the  deed.  CSoneidered  aa  a 
whole  we  are  satisfied  that  the  certificate  contains  every 
essential  requirement  of  the  statute,  and  mot%  than  this  the 
law  does  not  exact  Oanal  and  Dock  Co.  v.  Jtttssell^  68 
111.  432,  and  cases  there  cited ;  Morse  v.  Clayton^  13 
Smedes  &  Marshall,  881 ;  Davar  v.  OardweU^  27  Ind.478. 

Not  only  is  the  acknowledgment  in  substantial  com- 
pliance  with  the  statute,  but  the  evidence,  so  far  as  it  is 
responsive  to  the  issues,  ahows  the  absenoe  of  fraud  and 
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imposition  ;  that  the  husband  was  in  fact  not  present  when 
the  wife  acknowledged  the  deed ;  that  the  oflBcer,  before 
taking  her  acknowledgment,  performed  hia  duty  by  making 
known  and  explaining  to  her  the  contents  and  meaning 
thereof. 

The  allegation  in  the  bill  that  Zevimh  Bohlscheid  did 
not  personally  appear  before  the  certifying  officer  is  wholly 
unsupported  by  evidence. 

It  is  objected  that  even  if  Mrs.  Bohlscheid  did  personally 
appear  before  the  certifying  officer,  and  acknowledge  the 
deed  of  trust  in  compliance  with  the  statute,  the  acknowl- 
edgment is  without  validity,  for  the  reason  tliat  the  officer 
failed  to  oertify  that  Mrs.  Bohlscheid  wim  proved  by  the 
oath  of  some  competent,  credible  witness  to  be  the  identical 
person  who  executed  the  deed.    R.  S.,  p.  109,  §  14. 

It  is  admitted  that  no  one  was  examined  on  oath  as  to 
the  identity  of  Mrs.  Bohlscheid.  By  her  husband,  at  his 
own  house,  the  officer  was  introduced  to  her.  The  husband 
and  the  notary  were  well  acq^uaiuted  with  each  other.  The 
statute  of  New  York  regulating  the  acknowledgment  of 
deeds  (1  R.  S.,N.  Y.,  p.  768,  §9,  15,  marginal),  provides: 
"No  acknowledgment  of  any  conveyance  having  been 
executed  shall  be  taken  by  any  officer,  unless  the  officer 
taking  the  same  shall  know  or  have  saiis/actory  evidence 
that  the  person  making  such  acknowledgment  is  the  indi- 
vidual described  in  and  who  executed  such  conveyance." 
The  courts  in  that  State  are  agreed  that  '*  satisfactory  evi- 
dence," within  the  intent  of  that  section,  means  legal  evi- 
dence to  be  taken  under  oath.  When  may  the  oath  be 
dispensed  with  ?  Under  what  circumstances  is  the  officer 
justified,  in  the  absence  of  such  sworn  evidence,  in  certify- 
ing an  acknowledgment?  This  question  was  very  fully 
considered  by  the  supreme  court  (General  Term)  of  New 
York,  in  the  case  of  Wood  v.  Bach^  64  Barb.  142.  In  that 
case,  the  court,  repudiating  the  earlier  doctrine  laid  down 
in  Watson  v.  Oam^belly  28  Barb.  432,  and  in  Jones  et  al.  v. 
Bach  et  al.,  48  id,  668,  says:  "Knowledge  of  persons 
Vol.  IV— 28 
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and  their  identity  is  moat  frequently  acquired  by  introduc- 
tion through  mutual  friends,  and  when  such  introduction 
has  taken  place,  the  parties  certainly  know  each  other. 
Every  day  men  in  social  life  thus  become  known  to  each 
other,  and  I  never  heard  that  such  an  introduction  was  not 
sufficient,  or  that  any  length  of  time  after  it  must  elapse  to 
justify  a  statement  or  certificate  that  they  were  acquainted. 
When  an  introduction  does  not  proceed  from  such  a  source 
as  satisfies  the  officer's  conscience,  undoubtedly  he  should 
not  certify  that  he  knows  the  party,  but  should  require 
*  evidence,'  which,  of  course,  must  be  on  oath;  but  when 
the  character  of  the  introducer — whom  the  officer  knows— 
conveys  knowledge  to  the  officer's  conscience,  he  may  well 
be  satisfied  and  may  properly  give  the  certificate." 

"  In  this  case,  the  parties  making  the  acknowledgment 
were  introduced  to  the  officer,  the  ordinary  way  of  becom- 
ing known,  by  one  in  whom  he  had  such  confidence,  that 
he  had  no  doubt  that  they  were  the  persons  they  purported 
to  be.  Upon  that,  in  social  life,  he  would  have  been 
regarded  as  knowing  them,  and  knowing  them  in  sopial 
life,  he  had  the  right,  if  his  own  conscience  were  convinced, 
from  that  knowledge  of  their  identity,  to  take  their 
acknowledgrtent  in  his  official  capacity.  Suppose  these 
persons  had  been  introduced  to  the  notary  by  the  same 
gentleman  a  week  before,  and  that  they  had  gone  to  him 
when  they  made  the  assignment,  and  he  had  taken  their 
acknowledgment,  will  anybody  pretend  that  he  could  not 
certifj^  that  he  knew  them  ?  That  case  does  not  differ  in 
principle  from  this." 

These  views,  we  think,  are  a  fair  reflex  of  the  intention  of 
our  legislature  in  enacting  the  statute  under  consideration. 
To  adopt  a  different  construction  would,  we  think,  be  to 
depart  from  the  reasonable  purpose  of  the  framers  of  the 
law,  and  to  aim  a  dangerous  blow  at  the  stability  of  land 
titles  in  Colorado. 

It  is  insisted  that  if  this  interpretation  be  enforced,  that 
the  certif3dng  officer  may  be  more,  easily  imposed  upon,  than 
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if  an  oath  be  required.  In  answer  to  this  objection,  the 
court,  in  the  case  cited  supra^  further  says:  "If  parties 
desire  to  personate  others,  there  is  much  more  probability 
of  it  being  done  through  the  medium  of  the  oath  of  a 
stranger,  experience  having  shown  that  persons  willing  to 
commit  perjury  for  such  purposes  are  not  diflBcult  to  be 
found,  than  that  it  will  be  accomplished  through  the  instru- 
mentality of  an  introduction  by  a  respectable  friend  to  a 
reputable  officer." 

But  it  is  urged  that  prior  to  the  act  of  February  12,  1874 
(Sess.  Laws,  p.  185),  a  married  woman  could  not  secure  the 
debt  of  her  husband  by  a  mortgage  or  trust  deed  on  her 
real  estate.  It  is  true  that  before  the  passage  of  that  act 
she  could  neither  alienate  absolutely,  nor  mortgage  her 
realty,  without  uniting  with  her  husband.  But  here  the 
provision  of  the  former  statute  requiring  husban(i  and  wife 
to  join  in  the  execution  of  a  conveyance  was  observed. 
Although  the  wife  stands  in  the  light  of  a  surety  to  her 
husband  when  her  realty  is  mortgaged  to  secure  tfie  indi- 
vidual debt  of  her  husband,  and  although  her  realty 
becomes  thereby  subject  to  absolute  alienation  by  foreclos- 
ure of  the  mortgage,  the  better  doctrine  is,  that  if  she  unite 
with  her  husband  in  the  execution  of  the  mortgage  and 
make  due  acknowledgment  thereof,  it  will  be  upheld  even 
though  no  consideration  passed  to  her.  McFerren  et  ah  v. 
White  and  wife^  6  Coldwell,  499 ;  Swan  v.  Wiswall^  15 
Pick.  126;  PMlhrook  v.  McEwen  et  at,  29  Ind.  347;  Haw- 
ley  V.  Bradford^  9  Pafge's  Ch.  199 ;  Eaton  v.  Nason^^l  Me. 
132 ;  Demarest  v.  WynJcoop^  3  Johns.  Ch.  129. 

It  is  assigned  for  error  that  the  court,  by  its  decree,  held 
that  the  trust  deed  created  a  lien  upon  the  undivided  half 
of  the  premises  in  controversy.  The  bill  alleges  that  the 
premises  were  conveyed  by  Adeline  Groulough  and  Joseph 
Groulough  "by  deed  jointly  to  Arnold  Hofstadt  and 
Zevirah  Bohlscheid."  It  is  a  presumption  of  law,  that  the 
shares  of  several  co-tenants,  whether  they  be  tenants  in 
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common  or  joint-tenants,  are  equal.    1  Washburn  on  Real 
Property^  *  407. 

This  presumption  is  not  only  not  rebutted,  but  is 
strengthened  by  the  evidence  adduced.  This  specification 
of  error  is,  therefore,  not  well  founded. 

The  court  found  that  there  was  due  to  Mary  B.  Ham- 
mond in  her  own  right  eleven  hundred  and  two  dollars  and 
sixty -seven  cents  (being  the  sum  for  which  the  premised 
were  sold  to  her  at  the  foreclosure  sale),  with  interest 
thereon  at  ten  per  cent  per  annum,  from  the  2d  day  of 
June,  A.  D.  1875,  to  the  date  of  the  finding,  and  that  there 
was  due  to  Mary  B.  Hammond  as  executrix  of  the  estate  of 
Abraham  A.  Hammond,  deceased,  upon  the  note  mentioned 
in  the  deed  of  trust,  the  sum  of  eleven  hundred  dollars 
with  interest  thereon  at  the  rate  of  one  and  one-half  per  cent 
per  month,  from  the  22d  day  of  January,  A.  D.  1875, 
to  the  date  of  the  finding,  and  that  for  said  sum  with  inter- 
est, the  said  deed  of  trust  was  an  incumbrance  and  second 
lien  upon  the  said  undivided  one-half  of  the  premises  in 
controversy.  These  findings  were  justified  by  the  evidence. 
As  of  the  $2,000  purported  to  be  loaned  on  the  promissory 
note  secured  by  the  trust  deed,  only  $1,300  reached  the 
hands  of  the  borrower,  $700  having  been  returned  by  Mr. 
Blake,  the  trustee,  the  court  properly  computed  the  amount 
due  on  the  basis  of  a  $1,300  loan. 

It  is  assigned  for  error  that  the  time  limited — ten  days— 
within  which  to  redeem  was  oppressively  short. 

It  is  insisted  that,  following  the  rule  laid  down  in  Packard 
V.  King,  3  Col.  211,  "the  time  in  which  payment  is  to  be 
made  should  not  be  limited  to  a  shorter  period  than  ninety 
days,  the  life-time  of  an  execution."  That  rule  does  not 
apply  to  this  case.  From  the  foreclosure  sale,  Mrs.Nippel 
could  have  redeemed  without  a  decree  of  court  at  any  time 
within  the  period  fixed  by  statute.  That  period  had  elapsed 
long  before  the  rendition  of  the  decree.  Under  the  trust 
deed  the  parties  thereto  stipulated  that  there  should  be  no 
equity  of  redemption.    By  their  stipulation  they  are  bound. 
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That  the  court,  in  the  exercise  of  its  equity  discretion,  pro- 
hibited a  sale  under  the  trust  deed  for  a  short  space  of  time 
is  not  a  matter  of  which  the  plaintiff  in  error  can  complain. 
The  court  decreed  i?iter  alia  as  follows :     "  And  it  is 
further  ordered,  adjudged  and  decreed  by  the  court,  that 
in  the  event  of  the  said  Caroline  Nippel  failing  to  pay  unto 
the  said  Mary  B.  Hammond  in  her  own  right  or  as  execu- 
trix   of  the  estate  of  the  said  Abraham  A.  Hammond, 
deceased,  eiiher  the  said  sum  of  $1,102.67,  with  interest  or 
the  said  sum  of  $1,100,  with  interest  for  the  purposes,  and 
in  the  time  and  manner  herein  provided,  the  same  appear- 
ing to  tlie  court  by  the  proofs  and  report  of  the  said  master 
to  be  taken  and  made  in  accordance  with  this  decree,  and 
in  that  event  the  said  David  W.  Crater,  master  in  chancery 
as  aforesaid,  shall  make,  execute  and  deliver  unto  the  said 
Mary  B.  Hammond,  a  master's  deed  for  the  whole  of  the 
aforesaid  premises  described  in  said  bill,  and  which  deed 
shall  convey  to  the  said  Hammond  the  absolute  fee  simple 
title  to  the  said  above-described  premises,  and  shall  forever 
bar  any  right,  title,  benefit  and  equity  of  redemption  which 
the  said  Caroline  Nippel,  or  her  heirs  or  assigns,  or  her 
gitintors,  have  or  may  have  had  in  said  premises.     And 
upon  the  making,  execution  and  delivery  of  said  last-men- 
tioned master's  deed  unto  the  said  Mary  B.  Hammond,  she, 
tl^e  said  Mary  B.  Hammond,  is  adjudged  to  have  full  title 
to  it,  and  full  right  to  an  immediate  entry  upon  and  full 
possession  of  said  premises  to  the  exclusion  of  said  Caroline 
Nippel  or  any  of  her  assigns,  lessees  or  representatives,  and 
to  the  exclusion  of  all  other  persons  whatsoever." 

It  will  be  observed  that  the  court  decreed  that  upon 
failure  of  Mrs.  Nippel  to  pay  either  the  sum  found  due  on 
the  trust  deed,  or  certificate  of  sale,  the  master  should  exe- 
cute a  deed  to  Mrs.  Hammond  for  the  entire  premises. 
This  was  clearly  error.  Had  she  paid  Mrs.  Hammond  the 
amount  due  her,  in  her  own  right,  as  purchaser  at  the  fore- 
closure sale,  upon  no  principle  of  law  or  equity,  had  Mrs. 
Hammond,  either  in  her  own  right  or  in  her  representative 
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capacity,  any  interest  in,  or  right  to  a  deed  of,  the  premises 
as  an  entirety.  Only,  after  a  duly  advertised  sale  of  the 
premises  to  satisfy  the  trust  deed  (in  the  event  that  the  first 
lien  had  been  discharged  by  redemption),  could  an  undi- 
vided half  of  the  premises  have  been  sold  and  conveyed. 
This  part  of  the  decree  is  inconsistent  with  other  parts,  and 
it  is  claimed  by  defendant  in  error  that  it  is  a  clerical  mis- 
take. 

But  we  cannot  say  that  it  did  not  operate  to  Mrs.  NippeFs 
prejudice.  By  what  right  did  the  court  grant  specific 
relief  upon  the  defendant's  answer?  It  was  not  only 
decreed  that  possession  of  the  premises  be  surrendered  to 
Mrs.  Hammond,  but  also  that  an  order  of  habere /acias 
should  be  issued  for  the  purpose  of  enforcing  the  decree. 
It  was  also  decreed  that  upon  a  certain  contingency  named 
in  tlie  decree,  Edmund  A,  Willoughby,  who  was  sheriflT  of 
the  county  of  Arapahoe  when  the  trust  deed  was  executed, 
should  sell  and  convey  an  undivided  half  of  the  premises 
in  controversy,  in  the  manner  as  provided  in  the  said  trust 
deed.  It  is  evident  that  the  court,  having  all  the  parties  in 
interest  before  it,  and  having,  by  the  evidence  adduced, 
acquainted  itself  with  the  facts,  sought  to  adjust  com- 
pletely all  the  equities  between  the  parties  by  its  decree. 
This  was  undoubtedly  the  proper  course  if  warranted  by 
the  pleadings.  But  to  grant  affirmative  relief  to  defendaut 
in  the  absence  of  a  cross-bill  is  not  in  conformity  with 
approved  practice.  In  the  case  of  Stone  v.  Sntoot,  39  111.  409, 
which  was  a  suit  in  chancery  brought  for  the  purpose  of 
enjoining  the  further  prosecution  of  an  action  of  ejectment, 
the  lower  court  rendered  a  decree,  no  cross-bill  having  been 
filed,  that  the  plaintiflT  in  error  (being  the  defendant  in  the 
ejectment  suit)  surrender  possession  of  the  premises  to 
defendant  in  error.  The  supreme  court  says:  ''The  de- 
fendant only  having  answered  the  bill  and  failing  to  file  a 
crossbill,  it  was  manifestly  wrong  to  decree  specific  relie( 
to  the  defendant.  When  the  bill  was  dismissed,  nothing 
remained  upon  which  the  court  could  act,  except  to  render 
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a  decree  for  costs.  A  decree  requiring  complainant  to 
surrender  possession  was,  in  the  absence  of  a  cross- bill,  no 
more  authorised  than  to  have  rendered  such  a  decree  on  a 
motion  entered  by  defendant  for  such  relief  This  being 
affirmative  relief,  it  could  not  have  been  properly  granted, 
except  on  a  bill  filed  for  the  purpose  of  obtaining  it,  either 
as  an  original  or  cross-bill."  With  a  view  to  a  complete 
adjustment  of  the  equities  between  the  parties,  the  court 
might  have  directed  the  filing  of  a  cross-bill.  But  in  its 
absence  the  court  erroneously  decreed  specific  relief. 
Abbott  V.  Monti,  3  Col.  661. 

The  decree  of  the  lower  cour^.  will  be  reversed,  with  leave 
to  the  defendants  to  file  a  cross-bill,  without  prejudice  to 
the  testimony  already  taken.  Reversed. 

Equity  op  Rkdkkftion.  —  Court  of  equity  tn  Its  discretion  may  fix  a  short  period  for  pay* 
ment  of  r.raoant  'i  >i  bi  (ore  sale  tinier  trimt  deed  sball  take  effect,  and  neither  party  can  com- 
plain of  this:  Denver  AacM.Oo,  v.  JIcAUutert  6  Colo.  265. 


DuGGAN  V.  Bliss. 


A  condition,  in  a  deed  of  assignment,  requiring  the  creditors  to  release  tlie 
assignor  from  all  claims  before  receiving  any  benefits  under  the  deed,  the 
surplus  returning  to  the  debtor  and  not  to  the  non-releasing  creditors,  ren- 
ders the  deed  fraudulent  and  void. 

Brror  to  County  Court  of  Arapahoe  County. 

Replevin.— Declaration  in  the  cepit  and  detinet  Pleas 
nan  cepitj  non  detinet^  property  in  defendant,  and  property 
in  one  J.  H.  Grout. 

Bliss,  the  defendant  in  error,  being  the  assignee  of  J.  H. 
Grouty  brought  this  action  in  replevin  to  recover  certain 
property  seized  by  Duggan,  the  plaintiff  in  error,  a  con- 
stable, under  three  writs  of  execution  issuing  out  of  a  jus- 
tice court  against  Grout  in  favor  of  A.  Bradley  &  Co.,  cred- 
itors of  Grout.  The  cause  was  tried  without  the  intervention 
of  a  jury,  and  Bliss  had  judgment.  The  material  portions 
of  the  deed  of  assignment  under  which  Bliss  claimed  to 
recover  are  set  out  in  the  opinion. 
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Exceptions  to  the  finding  and  judgment  of  the  court  were 
duly  reserved,  and  the  following  errors  are  assigned  in  the 
record  in  this  court : 

"  First  — The  county  court  erred  in  admitting  in  evidence 
the  deed  of  assignment  made  by  the  said  James  H.  Grout  to 
the  said  William  M.  Bliss. 

"  Second  —  The  said' court  erred  in  finding  the  property 
in  the  writ  and  declaration  mentioned,  to  be  in  the  defend- 
ant in  error. 

*' Third  —  The  said  court  erred  in  giving  judgment  in 
favor  of  the  defendant  in  error,  and  against  the  plaintiff  in 
error,  for  the  said  property  and  for  costs-" 

Mr.  John  W.  Blackburn,  for  plaintift*  in  error. 

Mr.  V.  D.  Markham,  and  Messrs.  Patterson  &  Camp- 
bell, for  defendant  in  error. 

Stone,  J.  The  sole  question  to  be  decided  in  this  case 
is,  whether  the  assignment  made  by  James  H.  Grout  is 
fraudulent  and  void  on  its  face,  as  being  calculated  in  law 
to  hinder,  delay  and  defraud  his  creditors  for  whose  pre- 
sumed benefit  the  assignment  is  made.  The  chief  objection 
to  the  assignment  arises  out  of  a  condition  of  release  con- 
tained therein. 

That  portion  of  the  deed  providing  for  the  execution  of 
the  trust  by  the  assignee  is  as  follows  •.  *  *  *  *'  out  of 
the  proceeds  arising  from  the  sale  of  •  the  said  property, 
goods,  chattels  and  effects,  as  well  as  from  collections,  after 
paying  the  costs,  charges,  expenses  and  compensations 
aforesaid,  he  shall'pay  :  Mrst  —  All  debts  due  by  the  said 
party  of  the'  first  part  to  any  of  the  following  named  per- 
sons :  A.  Bradley  &  Co. ;  Hibbard,  Spencer  &  Co.  ;  Adaras 
&  Westlake  ;  William  Blair  &  Co. ;  Thomas  White ;  Corn- 
stock  Castle;  George  Brond;  George  Tritch  ;  Perry  &  Co.; 
Tappan  &  Co.  ;  Manning,  Bowman  &  Co. ;  N.  M.  Simmons; 
G.  J.  Cottrill ;  Craig  Brothers  &  Chandler,  who  shall,  within 
sixty  days  from  and  after  the  date  of  these  presents,  that  is 
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to  say,  on  or  before  the  first  day  of  August  of  the  present 
year,  execute  to  the  party  of  the  first  part  a  full  release  to 
the  amount  of  their  respective  claims.  The  said  debts  to 
be  paid  in  full,  if  there  be  sufficient  proceeds  for  that  pur- 
pose, otherwise  to  be  ratably  and  in  proportion  to  their 
respective  amounts.  The  above-named  creditors  being 
a  full  list  of  the  creditors  of  the  said  party  of  the  first  part 
who  have  claims  against  him  for  account  of  his  business 
aforesaid.  Second  —  After  fully  paying  and  satisfying  all 
such  creditors  as  may  have  executed  the  release  and  dis- 
charge specified,  in  the  time  specified,  then  to  pay  and  sat* 
isfy  any  of  the  above-named  creditors  who  have  refused  or 
neglected  to  execute  such  release  and  discharge.  Tliird  — 
The  surplus,  if  any,  to  be  paid  to  the  party  of  the  first 
part,  his  heirs,  executors  and  administrators."     *    *    « 

Does  the  condition  of  release  affect  the  validity  of  the 
assignment  % 

This  question,  although  raised  for  the  first  time  in  this 
State,  is  not  a  new  question  to  the  courts. 

The  innumerable  business  failures  in  the  commercial 
world  have,  in  the  last  fifty  years,  flooded  the  courts  of 
this  country  and  England  with  cases  involving  every  con- 
ceivable question  pertaining  to  the  rights  and  liabilities  of 
debtor  and  creditor  under  deeds  and  contracts  growing  out 
of  bankraptcies,  assignments  of  debtors  and  composition  of 
creditors,  among  which  the  question  raised  in  this  case  has, 
in  our  American  courts,  received  its  full  share  of  discus- 
sion. We  shall  not  attempt  a  full  review  of  the  cases 
involving  this*  question,  since  it  has  been  so  frequently 
done  in  the  leading  cases,  that  a  repetition  here  could  add 
nothing  to  the  stock  of  knowledge  already  possessed  by 
the  profession  on  this  subject.  Whether  a  condition  of 
release  in  an  assignment  of  the  property  of  the  debtor  for 
the  benefit  of  his  creditors  renders  the  deed  fraudulent  and 
void,  either  per  se  or  as  against  objecting  creditors  under 
the  statute  of  13  Elizabeth,  6,  has  been  variously  held  by 
the  courts  of  last  resort  in  the  several  States. 
VctJ^IV— 29 
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The  Eoglish  cases  involving  tbis  precise  qaestion  are  so 
few  and  meagre,  and  so  far  modified  by  the  policy  of  bank 
rapt  laws,  that  they  can  scarcely  be  regarded  as  anthori- 
tative  on  the  point  in  this  country. 

Ck)unBel  for  defendant  in  error  cite  Burrill  on  Assign 
meats  (8d  ed.),  232,  as  authority  that  ^'  in  England  a  stipnla- 
tion  in  an  assignment  for  the  release  of  the  debtor,  as  a 
condition  of  receiving  the  benefit  of  the  deed,  has  been  held 
valid  even  against  a  claim  of  the  crown,"  but  in  support  of 
this  declaration  the  author  of  the  text  seems  to  rely  solely 
upon  the  case  of  7%e  King  v.  WcUsoiiy  3  Price  (Exch.),  6, 
in  which  the  principal  question  appears  to  have  been, 
whether  the  assignment  was  not  void  under  the  bankrupt 
laws ;  and,  indeed,  most  of  the  English  decisions  in  oases 
of  assignment  are  affected  by  considerations  arising  out  of 
their  bankrupt  system. 

Looking  to  the  decisions  in  the  courts  of  the  United 
States,  we  find  considerable  conflict  of  opinions ;  some  sup- 
porting such  assignments,  but  in  the  majority  of  cases 
where  the  precise  question  raised  here  has  been  distinctly 
passed  upon,  uncontrolled  by  other  considerations  in  the 
case,  they  have  been  held  illegal.  Where  they  have  been 
sustained,  has  been  generally  in  the  first  decisions  on  the 
subject  in  the  earlier  days  of  the  republic,  when  our  legal 
and  commercial  policy  had  but  slightly  departed  from 
that  of  the  mother  country. 

In  Pennsylvania,  Virginia  and  South  Carolina,  assign- 
ments for  the  benefit  of  such  as  shall  release,  are  held  vaUd, 
"being  now  too  long  established  to  be  overthrown."  1  Am. 
Lead.  Cas.  (6th  ed.)  83.  In  the  leading  Pennsylvania  case, 
however,  LippiThcqtt  v.  Barker^  2  Binney,  174,  Chief  Jus- 
tice TiLOHMAN  concludes,  by  saying:  "I  beg,  however,  to 
be  distinctly  understood,  that  my  opinion  is  confined  to  the 
circumstances  of  the  present  case,  for  there  are  many  and 
strong  objections  to  deeds  of  assignment  made  without  the 
privity  of  creditors,  and  excluding  all  who  do  not  execute 
releases:"   while  Judge    Brjesokbnruk}!^  in  a  dissenting 
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opinion,    of  ability  and  eloqnence,  pronounoea  the  deed 
fraudulent  and  void. 

The  case  of  Bra^hear  v.  West,  7  Pet.  608,  ia  stron^jr 
relied  on  in  support  of  the  validity  of  suoh  assignments. 
But  this  case  coming  from  Pennsylvania,  the  decision  is 
based  on  the  settled  construction  supposed  to  have  been 
given  to  the  law  of  that  State  by  the  case  of  lAppiTicoU  v. 
BarJcer^  supra  ;  and  Chief  Justice  Marshall,  who  delivered 
the  opinioQ,  after  stating  that  '^  the  constrnction  which  the 
courts  of  that  State  have  put  upon  a  Pennsylvania  statute 
of  frauds,  must  be  received  in  the  courts  of  the  United 
States,"  declares :  ^^  Yet  we  are  far  from  being  satisfied 
that  upon  general  principles,  such  a  deed  ought  to  be  sus- 
tained." 

The  case  of  Halsey  v.  Whitney^  4  Mason,  90C,  has  also 
been  relied  upon  as  authoritative  on  this  point;  but  the 
learned  Justice  Story,  in  delivering  the  opinion,  stated  the 
grounds  on  which  his  judgment  was  pronounced  to  be, 
that  the  decisions  in  Massaqhusetts  Lad  left  the  question 
up  to  that  time  in  eguilibrio^  but  that  taking  into  consider- 
ation  the  great  length  of  time  during  which  stipulations  of 
•  this  nature  had  prevailed  in  that  State  without  objection, 
there  was  much  reason  to  believe  that  the  profession  had 
deemed  the  law  settled  in  favor  of  the  debtor  on  this  point ; 
and  then  he  significantly  adds :  ^^  I  am  free  to  say,  that  if 
the  question  were  entirely  new,  and  many  estates  had  not 
passed  on  the  faith  of  such  assignments,  the  strong  inolina^ 
tlon  of  my  mind  would  be  against  the  validity  of  them.'' 

The  earlier  cases  in  Maine,  New  Hampshire,  Vermont, 
Rhode  Island,  and  perhaps  in  Massachusetts,  sustain  the 
validity  of  such  assignments,  although  the  district  court  of 
Maine  held  the  contrary  doctrine  in  the  case  of  Lord  v. 
The  Brig  WalGhma7i,  Ware,  242.  For  many  years,  how- 
ever, the  statutes  of  all  those  States,  except  perhaps  Rhode 
Island,  have  prohibited  assignments  containing  such  con- 
ditions of  release. 
In  the  first  case  involving  this  question  which  came  into 
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the  sapreme  court  of  Maryland  {McGaZl  v,  Hinckley^  4 
Gill,  129),  the  decree  of  the  chancellor  sustaining  the  assign- 
ment was  affirmed  by  a  divided  court,  but  the  learne-d  and 
exhaustive  opinion  of  Dorsey,  J.,  against  the  validity  of 
the  deed,  is  unanswerable,  and  later  decisions  of  that  court, 
like  those  of  Connecticut  and  Illinois,  are  to  the  effect  tha: 
the  requirement  of  a  release  as  a  condition  of  participation 
in  the  fund,  the  surplus  resulting  to  the  assignor,  is  fraudu- 
lent and  avoids  the  deed.    MalcoTuh  v.  Hodges,  8  Md.  418. 

Among  the  States  that  hold  squarely  against  the  validity 
of  release  conditions  in  such  assignments',  are  New  York, 
Ohio,  North  Carolina,  Georgia,  Mississippi,  Texas,  Tennes- 
see and  Missouri. 

The  leading  case  in  New  York,  and  which  has  been  fol- 
lowed by  many  of  the  other  States,  is  the  case  of  Qrorcer  v. 
WakemaUj  11  Wend.  190,  which  contains  a  full  review  of 
the  authorities,  English  and  American,  and  an  elaborate 
and  able  discussion  of  the  question  upon  principle,  by  a 
number  of  the  twenty-four  eminent  jurists  and  senators  who 
composed  the  Court  of  Errors  of  that  day.  By  that  and 
other  decisions  in  New  York,  it  has  become  the  settled  doc- 
trine in  that  State,  not  only  that  a  stipulation  for  a  release 
as  a  condition  of  receiving  a  benefit  under  the  deed,  the 
surplus  returning  to  the  debtor,  in  exclusion  of  non-releas- 
ing creditors,  is  fraudulent,  but  that  such  a  stipulation  as  a 
condition  of  preference,  though  the  only  penalty  be  the 
postponement  of  non-releasing  creditors  to  others,  avoids 
the  deed.  The  principle  established  in  Orover  v.  Wakeman 
and  subsequent  cases  is,  that  although  pi-eferences  are 
allowed,  the  appropriation  of  the  property  to  the  use  of 
the  creditors  must  be  absolute  and  unconditional,  and  that 
the  creation  of  a  trust  that  is  to  operate  as  a  coercion  of 
the  creditors  into  a  relinquishment  of  part  of  their  demands^ 
is  fraudulent  and  void,  though  no  portion  of  the  property 
be  reserved  to  the  debtor's  own  use.  The  law  of  Ohio,  and 
that  of  Missouri,  goes  to  the  same  extent.  Barrett  &  Nichol- 
son y.  Meed  et  aZ.^  Wright,  701 ;  Atkinson  et  al.  v.  Jourdan 
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et  al.^  5  Ohio,  294  ;  Brown  v.  Knox;  Boggs  v.  Knox^  6  Mo. 
302. 

The  earlier  cases  in  Alabama  were  in  support  of  such 
assignments,  althoagh  the  principle  was  condemned  in 
several  cases,  but  the  later  cases  in  that  State  have  approved 
and  adopted  the  general  principle  oiOrover  v.  Wakemanj 
that  an  assignment  for  the  benefit  of  creditors  must  be 
absolute  and  unconditional,  without  reserved  benefit  or 
attempted  coercion.     See  1  Am.  Lead.  Cas.  83. 

It  is  insisted  by  counsel  for  defendant  in  error  that  the 
release  clause  in  the  deed  amounts  at  most  to  a  mere 
preference  of  creditors,  "  which  right  of  preference  has 
always  and  everywhere  existed ; "  but  we  cannot  take  this 
mild  view  of  the  case.  True  there  is  no  reservation  to  the 
debtor  of  any  portion  of  the  property  assigned,  in  terms, 
but  there  is  none  the  less  a  reserved  benefit  to  him  in  the 
discharge  of  debts  which  he  contracted  to  pay ;  a  benefit 
which  he  seeks  to  secure  for  himself  by  attempted  coercion 
of  the  creditors  through  this  very  *' preference."  The 
debtor  in  tliis  case  in  effect  says  to  his  creditors  :  *'  Those 
of  you  who  agree  to  release  me  from  my  obligations,  can 
take  all  my  property  and  divide  among  you  ;  there  may  be 
enough  to  pay  you  in  full,  or  may  not;  you  take  the 
chances  of  being  paid  in  full  or  in  part,  the  refusing  cred- 
itors may  get  something ;  they  take  the  chances  of  getting 
paid  sometlung  or  nothing ;  I  take  the  surer  chance  of  a 
discharge  from  my  obligations  in  whole  or  in  part."  In 
short,  the  creditors  take  the  doubtful  chance  of  getting  all 
they  are  entitled  to,  while  t\n^  debtor  takes  the  almost  cer- 
tain chance  of  paying  less  than  he  agreed  to  pay.  If  all 
the  creditors  should  consent  to  release,  there  could  evi- 
dently be  no  preference.  So,  too,  if  all  should  refuse. 
There  is  no  absolute  preference  in  the  case. 

Without  expressing  any  opinion  as  to  the  validity  of 
assignments  creating  preferences  merely,  it  is  sufficient  to 
say  that  the  preference  here  claimed  is  incidental  to  the 
attempted  coercive  discharge  of  th6  debtor.    By  such  dis- 
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cliarge,  he  reaps  a  certain  benefit.  He  seeks,  in  effect,  to 
legislate  in  his  own  interest ;  to  make  for  himself  a  priTate 
bankrupt  law  independent  of  statutory  enactmeBte.  He 
seeks  to  execute  this  law  he  has  made,  and  procure  his  own 
discharge  by  compelling  his  creditors  to  take  what  be  has 
offered  them.  There  is  a  positive  delay  of  the  creditors  by 
placing  the  property  out  of  the  reach  of  their  legal  pursnit, 
and  preventing  a  distribution  within  two  months  after  the 
date  of  the  deed.  The  creditors  then  are  to  be  delayed  in 
receiving  the  avails  of  property  which  ought  to  belong  to 
them  immediately  upon  its  conveyance  to  the  assignee. 
For  whose  benefit  is  this  delay  1  Not  for  the  creditors,  for 
they  will  get  no  more  after  assenting  to  or  refusing  the 
conditions  proposed  than  they  would  get  at  once,  without 
any  such  conditipn.  The  delay  is  manifestly  intended  to 
benefit  the  debtor  in  order  that  he  may  secure  the  advantage 
of  the  coveted  release  to  which  he  has  no  rightful  claim. 

In  McCall  et  al.  v.  Hmokley  et  al.^  cited  supra^  Judge 
Dorset,  of  the  court  of  appeals  of  Maryland,  says :  "That 
a  model  of  such  an  assignment  as  that  now  before  us  could 
have  been  substituted  for  the  old  and  common  form  of  a 
deed  of  composition,  is  strange,  indeed.  And  it  can  only 
be  accounted  for  by  supposing  it  to  be  the  cunningly  de- 
vised invention  of  him  who,  in  stretching  his  ingenuity  to 
rescue  the  debtor  from  the  power  and  rights  of  the  creditor, 
lost  sight  of  the  principles  of  both  law  and  morality." 

And  Judge  Breokenridge,  in  giving  his  opinion  in 
Lippincott  v.  Barker^  2  Binney,  174  (4  Am.  Decis.  444), 
declares  that  ^^  it  has  been  left  to  the  dsttttia  Ameriocma  of 
debtors  to  devise  such  a  v^arehonsing  of  effects  out  of  the 
hands  of  the  law  for  a  time,  for  the  benefit  of  particular 
creditors.  I  think  it  to  the  let  and  hindrance  of  creditors 
and  tnat  such  disposition  is  void,  both  at  common  law  and 
by  statute,  tbough  not  fraudulent  in  fact  in  the  particular 
case,  yet  fraudulent  in  law,  and,  therefore,  void.  It  is  not 
simply  a  surrender  of  his  property  as  satisfaction ^o  rata 
of  his  debts,  that  the  insolvent  has  in  view.    He  couples  an 
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interest  for  himself  in  obtaining  a  discharge  from  that  pro- 
portion of  the  respective  debts  which  may  remain  unsatis- 
fied. It  is  taking  an  undue  advantage  of  the  situation  of 
the  creditor  to  impose  this  condition.  It  is  immoral  to 
exact  it.  Volenti  non  fit  injuria  if  the  creditor  accepts, 
but  it  is  making  a  volunteer  by  compulsion,  and  is,  in  fact, 
a  robbery.  One  enlightened  on  the  principles  of  moral 
honesty,  would  never  think  of  it.  He  would  give  what  he 
had  to  one  or  more,  or  to  the  whole  of  his  creditors,  but  he 
would  never  think  of  annexing  a  condition  precedent  or 
subsequent  to  such  surrender.  Of  such  conditions,  a  chan- 
cellor would  not  compel  a  fulfillment.  I  can  think  of 
nothing  morally  honest,  or  strictly  legal,  but  the  indefinite, 
unconditional  surrender  of  the  property.  Pass  this  bound- 
ary, and  I  can  tlraw  no  line  where  an  assignment  shall  be 
supported  and  where  not." 

In  Orover  v.  Wakeman^  referred  to  supra^  Justice  Suth- 
erland expresses  the  views  of  the  court  upon  this  point  as 
follows:  **  Where  the  assignor  parts  with  all  control  over 
the  property,  and  devotes  it  absolutely  to  the  benefit  of  his 
creditors,  without  any  reservation  or  stipulation  for  his  own 
advantage,  the  honesty  of  his  intention  is  so  apparent,  and 
the  advantage  to  the  creditor  so  direct  and  decisive,  that 
they  cannot  be  said  to  be  obstructed  or  delayed  in  their 
remedies.  But  where,  instead  of  distributing  his  property 
among  his  creditors  as  far  as  it  will  go,  he  places  it  beyond 
their  reach  by  an  assignment,  not  merely  for  the  purpose 
of  saving  it  from  one  particular  creditor  to  be  given  to 
another,  or  to  be  equally  divided  among  all,  but  for  the 
purpose  of  enabling  him  to  extort  from  some  or  all  of  them 
an  absolute  discharge  of  his  debts  as  the  condition  of  re- 
ceiving a  partial  payment,  he  perverts  the  power  to  a  pur- 
pose which  it  was  never  intended  to  cover,  and  which  the 
principle,  on  which  the  right  to  give  preferences  is  founded, 
will  not  justify.  Why  should  a  debtor  be  permitted  in  this 
way  to  operate  on  the  fears  of  his  creditors  and  coerce  them 
into  his  own  terms  ?    It  has  sometimes  been  said  in  answer 
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to  this  view  of  the  case,  tliat  there  is  nothing  immoral  or 
unjust  in  a  debtor  in  embarrassed  circumstances,  and  who 
is  unable  to  pay  all  his  debts,  making  the  best  arrange- 
ments in  his  power  with  his  creditors,  and  giving  the  largest 
dividend,  or  the  whole,  to  those  who  will  settle  with  him  on 
the  best  terms ;  and  if  he  can  do  this  while  he  retains  his 
property  in  his  own  hands,  there  is  no  reason,  it  is  said, 
why  he  should  not  be  permitted  to  do  it  under  cover  of  an 
assignment. 

Parties  not  under  legal  disabilities  may  make  such  con- 
tracts as  they  please,  and,  if  supported  by  a  consideration 
and  there  is  no  fraud  in  the  case,  they  will  not  be  disturbed. 
»  *  *  *  «  B^t  tjj^  cag^  ig  materially  changed  when 
the  debtor  first  places  his  property  beyond  the  reach  of  his 
creditors,  and  then  proposes  to  them  terms  of  accommoda- 
tion. He  obstructs  their  legal  remedies,  hinders  and  delays 
them  in  the  prosecution  of  their  suits,  by  putting  his  prop- 
erty in  the  hands  of  trustees  with  the  view  of  getting  an 
absolute  discharge  from  his  debts,  and  exempting  his  future 
acquisitions  from  all  liability." 

Judge  Van  Ness,  in  Hislop  v.  OlarTc^  14  Johns.  4/58, 
states  what  I  consider  to  be  the  sound  principle  upon  this 
subject.  He  says  an  insolvent  debtor  has  no  right  to  place 
his  property  in  such  a  situation  as  to  prevent  creditors  from 
taking  it  under  the  process  of  a  court  of  law  and  to  drive 
him  into  a  court  of  equity,  where  they  must  encounter  ex- 
pense and  delay,  unless  it  be  under  very  special  circum- 
stances and  for  the  purpose  of  honestly  giving  a  preference 
to  some  of  his  creditors,  or  to  cause  a  just  distribution  of 
his  estate  to  be  made  among  them  all.  Judge  Spencer,  in 
Austin  V.  Bell^  20  Johns.  442,  and  Chancellor  Kent,  in 
Seaving  v.  BrinJcerhoff^  5  Johns.  Ch.  329,  obviously  con- 
curred in  the  soundness  of  that  proposition.  The  Supreme 
Court  of  Errors  in  Connecticut  adopted  it  in  Ingraham  v. 
Wlieeler^  6  Conn.  277,  and  it  was  most  happily  and  im- 
pressively amplified  and  illustrated  by  the  learned  judge 
of  the  United  States  district  court  for  the  State  of  Maine, 
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in  the  case  to  which  I  have  referred.  Lord  v.  Brig  Watch- 
man, Ware,  supra.  "  After  the  maturest  reflection  upon 
this  subject,  I  have  come  to  the  conclusion  that  the  interests, 
both  of  debtor  and  creditor,  as  well  as  the  general  pur- 
poses of  justice  would  be  promoted,  if  the  question  is  still 
an  open  one,  by  confining  these  assignments  to  the  single 
and  direct  appropriation  of  th^  property  of  the  debtor  to 
the  payment  of  his  debte." 

And  Senator  Tracey,  sitting  in  the  same  case,  de- 
clares: ''The  law  does  not  recognize  any  right  on  the 
part  of  an  insolvent  debtor,  to  an  absolute  discharge  from 
his  creditors  on  distributing  among  them  his  estate.  One 
who  contracts  a  debt  agrees  not  merely  that  he  will  pay  it 
if  his  present  property  is  sufficient,  but  also  if  his  future 
exertions  shall  give  him  the  power.  In  short,  he  pledges 
but  the  property  he  possesses,  and  his  capacity  to  acquire 
property." 

We  have  quoted  this  much  from  the  matured  opinions  of 
eminent  jurists,  in  some  of  the  leading  cases  covering  the 
question  we  are  considering,  realizing  the  impossibility  of 
expressing  so  well  and  forcibly  in  any  language  of  our  own, 
the  doctrine  and  principles  which  we  think  must  apply  in 
this  cascc  Colorado  has  no  statute  law  relating  to  bank- 
ruptcy, or  governing  the  disposition  of  the  estates  of  insol- 
vent debtors.  The  question  here  considered  is,  therefore,  an 
open  question  and  must  be  settled  by  the  principles  of  en- 
lightened justice  as  well  as  by  the  principles  of  the  common 
law,  under  the  statute  of  13  Elizabeth,  as  interpreted  and 
applied  by  the  highest  courts  of  the  country  ;  and  in  the 
conflict  of  authorities  upon  the  subject,  we  think  it  will  be 
found  that  the  great  weight  of  reason  and  authority  is 
against  the  validity  of  assignments  imposing  such  condi- 
tions. A  late  law  writer  lays  down  the  doctrine  upon  this 
subject  thus :  A  condition  in  a  deed  of  assignment  fequir- 
ing  the  creditors  to  release  the  assignor  from  all  claims  be- 
fore receiving  any  benefit  under  the  deed,  the  surplus  re- 
turning tQ  the  debtor,  and  not  to  the  non-releasing  creditors, 
Vol.  IV— 80 
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leoders  the  deed  fraudulent  and  void ;  and  such  a  stipula- 
tion as  a  condition  qf  prefereneey  althoagli  the  onjy  effect 
is  to  postpone  the  non -releasing  creditors  to  a  share  of  the 
surplus,  renders  the  assignment  void.  The  principle  is,  that 
although  preferences  are  allowed,  yet  the  appropriation  of 
the  property  to  the  creditors  must  be  absolute  and  uncon 
ditionaU  and  a  trust  which  coerces  the  creditors  into  a  re- 
linquishment of  part  of  their  claims,  in  order  to  enjoy  any 
benefit  under  the  deed,  is  fraudulent  and  void,  although 
no  portion  of  the  surplus  may  go  to  the  grantor."  2  Perry 
on  Trusts,  §  503. 

Numerous  authorities  are  cited  in  support  of  the  doctrine 
of  this  text.  And  in  Burrill  on  Assignments,  the  most 
complete  work  on  this  subject  extant,  the  author,  upon  an 
elaborate  review  of  the  authorities  upon  the  question  befone 
us,  says  (2d  ed.,  p.  172):  ^^  Taking  into  consideration  the 
opinion  expressed  by  Chief  Justice  Marshall,  in  Brashaear 
V.  West,  7  Peters,  608^  it  seems  probable  that  should  a  case 
be  brought  before  the  supreme  court  of  the  United  States, 
which  could  be  decided  on  general  principles  and  free 
from  the  controlling  influence  of  State  construction,  the  de- 
cision would  be  against  the  right  to  stipulate." 

Many  of  the  States  have  legislated  upon  this  subject 
during  the  past  forty  years,  and  by  statutory  ei^iactment, 
have  prohibited  the  making  of  assignments  containing  re- 
s^vations,  release  clauses,  and  even  preferences.  This  may 
be  taken  asi  an  indication  of  prevailing  sentiment,  touching 
the  principles  involved  in  such  transactions,  as  well  as  a 
reflex  of  the  weight  of  judicial  decisions. 

It  is  conceded,  that  in  this  case  there  is  no  fraud  in  &ct, 
and  the  question  therefore  is,  whether  upon  the  face  of  the 
deed  itself,  the  assignment  is  fraudulent  in  law. 

In  view  of  the  recent  repeal  of  the  National  Bankrupt 
Act,  the  absence  of  local  laws  upon  the  subject,  and  the 
consequent  necessary  settlement  of  the  affairs  of  insolvent 
debtors  outside  the  guiding  control  of  legislation,  we  have 
given  to  this  cs^se  that  cpnsiderc^tion  which  its  n[ianifest 
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importance  has  seemed  to  demand,  and  we  cannot  avoid 
the  conolusion  that  its  determination  should  be  iu  accord- 
ance with  the  weight  of  judicial  authority,  the  tendency  of 
modem  legislation,  and  the  growing  spirit  of  the  law  in 
favor  of  exact  justice  betw«^n  debtor  and  creditor. 

We  must,  therefore,  hold  the  deed  in  question  fraudu- 
lent and  void. 

The  judgment  of  the  court  below  will  be  reversed,  and 
the  cause  remanded  for  fiirther  proceedings  not  inconmstent 
herewith. 

JvdgmerU  reversed. 


Smith  et  al.  v.  Distbiot  Coitrt  of  Arapahoe  Coitntt. 

1.  The  repeal  of  a  Btatnte  confecriog  jnriadiction  ti^es  away  all  Tight,  to  pro- 

ceed under  the  repealed  statute,  even  in  suits  pending  at  the  time  of  the 
repeal,  unless  they  are  saved  by  a  clause  in  the  repealing  statute. 

2.  Where  the  appellate  court  might  have  original  jurisdiction  over  the  sub- 

ject-matter  of  an  action,  the  parties  voluntarily  appearing  and  going  to 
trial  will  thereby  waive  all  objections  as  to  joriediotloii  over  the  peraon. 
And  where  a  party  once  submits  himself  to  the  Jurisdiction  of  the  court, 
he  may  not  be  permitted  afterward  to  challenge  it  at  his  pleasure. 

Petition /or  writ  of  prohibition. 

The  petitioners  brought  suit  before  a  justice  of  the  peace 
in  Arapahoe  county,  against  Wolfe  Londoner.  A  trial  was 
had,  and  on  the  10th  of  October,  1872,  a  judgment  was 
rendered  for  the  plaintiffs  for  $201.45.  On  the  3lst  day  of 
that  month,  the  defendant  prayed  and  obtained  an  appeal 
to  the  probate  court  of  said  county.  On  the  20th  day  of 
November,  1873,  the  cause  was  again  tried  de  novQ  in  the 
latter  court,  on  appeal,  and  a  judgment  was  rendered  for 
the  plaintiffs  for  the  same  sum.  On  the  Ist  day  of  Decem- 
ber, 1873,  the  defendant  prayed  and  obtained  an  p-ppeal  to 
the  district  court.  Before  the  trial  of  the  case  in  the  district 
court,  the  law  giving  appellate  jurisdiction  to  the  latter 
court  was  repealed. 
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Appellees,  before  the  trial  of  the  case  in  the  district  courts 
moved  to  dismiss  the  appeal,  on  the  ground  that  the 
unconditional  repeal  of  the  act  of  1872  took  away  all  juris- 
diction, and  that  the  judgment  of  the  probate  court  thereby 
became  final,  and  beyond  the  power  of  the  district  court  to 
review.  The  motion  was  denied,  and  the  cause  was  after- 
ward tried.  The  jury  failed  to  agree.  At  a  subsequent 
term  of  the  court,  the  appellees  renewed  their  motion, 
which  was  also  denied,  and  as  the  district  court  again 
announced  its  intention  to  try,  application  was  made  for 
this  writ  of  prohibition. 

Messrs.  Butler  &  Wrigut,  for  petitioners. 

Messrs.  Miller  &  Clough,  for  respondent. 

Elbert,  ji  The  act  of  1872  (9  Sess.  Laws,  105)  provided 
for  appeals  from  the  final  judgments  and  decisions  of  pro- 
bate courts  to  the  district  court. 

This  act  was  repealed,  so  far  as  it  applied  to  the  probate 
court  of  the  county  of  Arapahoe,  by  the  act  of  1874  (10 
Sess.  217).  The  repealing  act  took  ettect  from  and  after  its 
passage,  and  contained  no  saving  clause  as  to  actions  pend- 
ing on  appeal. 

In  the  case  of  Harrison  v.  Smithy  2  Col.  625,  it  was  held 
that  an  appeal  pending  under  the  act  of  1872  was  right- 
fully dismissed  by  the  appellate  court  for  want  of  jurisdic- 
tion. The  court  says  :  ''The  repeal  of  a  statute  conferring 
jurisdiction  takes  away  all  right  to  proceed  under  the 
repealed  statute,  even  in  suits  pending  at  the  time  of  the 
repeal,  unless  they  are  saved  by  a  clause  in  the  repealing 
statute." 

The  appeal  proceedings  which  are  sought  to  be  prohib- 
ited by  our  writ  was  one  taken  under  the  act  of  1872,  and 
was  pending  and  undetermined  at  the  time  of  its  repeal. 
We  have  considered  the  case  of  Harrison  v.  Smithy  cited 
supra^  and  see  no  reason  for  chaiige  or  modification  of  the 
doctrine  there  announced.      The  facts  disclosed  by  this 
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record,  however,  present  the  additional  question,  whether 
the  appellate  court  may  not  proceed  with  the  trial  in  virtue 
of  its  original  jurisdiction  of  the  subject-matter,  the  peti- 
tioners having  expressly  or  impliedly  consented  thereto. 

In  the  case  of  Kurize  v.  McOordy  1  Col.  164,  Justice  Gobs- 
LINE  says :  "We  think  it  unnecessary  to  discuss  the  question 
whether  the  law  conferring  appellate  jurisdiction  upon  the 
probate  courts  has  been  repealed  or  not,  for  in  this  case  the 
plaintiff  in  error  not  only  submitted  himself  *to  the  jurisdic- 
tion of  the  probate  court,  but,  by  taking  the  appeal,  thrust 
himself  into  the  j  urisdiction.  It  cannot  be,  nor  is  it  denied,  but 
that  the  probate  court  had  jurisdiction  of  the  subject  mat- 
ter, and  by  the  parties  voluntarily  appearing  and  going  to 
trial,  they  waived  all  objections  as  to  jurisdiction  of  par- 
ties." 

In  the  case  of  Lyonv,  Washburn^  3  Col.  204,  Justice  Wells 
says:  *'At  the  close  of  the  case  made  by  the  plaintiff  in  the 
court  below,  the  defendant  put  in  his  testimony  and  submitted 
the  whole  matter  to  the  determination  of  that  court  upon 
the  merits  without  excepting  to  the  jurisdiction  in  any  form. 
The  tacit  stipulation  which  is  to  be  implied  from  his  con- 
duct in  this  respect  is  equivalent  in  its  effect  to  an  express 
waiver  of  the  objection,  and  inasmuch  as  the  probate  court 
might  have  entertained  the  controversy,  if  the  cause  had 
been  an  original  one,  the  jurisdiction  cannot  now  be  ques- 
tioned." 

In  the  case  of  Randolph  County  v.  RaUSy  18  111.  29,  the 
consent  of  the  parties  appeared  upon  the  record,  and  the 
court  say:  ^' The  circuit  court  then  had  original  jurisdic- 
tion of  the  subject-matter,  and  the  parties  by  voluntarily 
appearing  and  consenting  to  a  trial  between  them  upon  the 
subject-matter,  waived  all  objection  to  jurisdiction  of  par- 
ties. 

**The  suit  stood,  so  far  as  the  jurisdiction  of  the  court  is 
concerned,  the  same  as  if  it  had  been  originally  commenced 
in  the  circuit  court  in  the  ordinary  way,  and  the  parties 
brought  in  by  the  service  of  process,  or  as  if  they  had  vol- 
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tintarily  entered  their  appearance  without  any  previous 
proceedings  and  without  objection  gone  to  trial.    *    *    * 

"Tiie  rule  is  that  jurisdiction  of  the  subject-matter  can- 
not be  conferred  upon  the  court  by  consent  of  parties,  nor 
can  want  of  it  be  waived,  but  where  the  law  confers  upon 
the  court  original  jurisdiction  of  the  subject-matter,  full 
appearance,  witliout  objection,  confers  upon  the  court  ju- 
risdiction of  the  persons  and  it  may  then  be  adjudicated." 

The  cases  of  Allen  v,  Belc7ier\  8  6ilm.  694,  and  Bisker  v. 
Richards^  9  Ohio  St.  498,  are  in  support  of  the  same  doc- 
trine. It  appears  from  the  record  that  at  the  April  term, 
1874,  and  subsequent  to  the  repeal  of  the  act  of  187S,  tke 
petitioners  appeared  in  the  appellate  court,  and  caused  the 
case  to  be  docketed  and  mored  the  court  for  an  order 
requiring  the  appellant  to  pay  the  docket  fee,  which  motion 
was  granted. 

At  the  following  September  term  the  petiti<»i^^  inter- 
posed a  motion  to  dismiss  on  the  ground  of  want  of  juris- 
diction arising  from  the  repeal  of  the  law  granting  it. 

This  motion  was  denied,  and  it  does  not  appear  that  the 
petitioners  excepted  to  the  ruling.  Whether  in  view  of 
petitioners  having  docketed  the  cause  and  moved  for  costs, 
this  ruling  was  proper,  we  need  not  say,  as  they  appear 
afterward  to  have  consented  to  the  jurisdiction. 

At  the  April  and  September  terms,  1875,  the  cause  was 
thrice  set  for  trial,  *'as  well  the  plaintiff  as  the  defendant 
consenting  thereto,''  as  appears  from  the  record.  Subse- 
quently the  petitioners  went  to  trial  without  objecdoo, 
introduced  evidence  and  submitted  the  issues  to  a  jary. 
The  jury  having  failed  to  agree,  the  cause,  at  the  October 
term,  1876,  and  again  at  the  January  term,  1877,  was  set 
for  trial,  "as  well  the  plaintiff  as  the  defendant  consenting 
thereto."  At  the  January  term  the  petitioners  again  inter- 
posed a  motion  to  dismiss  on  the  same  grounds  as  before. 

It  was  perfectly  competent  for  the  petitioners,  after 
having  interposed  their  motion  to  dismiss  the  appeal  for 
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want  of  jurisdiction,  aitll^r  before  or  la^fte^  it  was  denied)  to 
waive  the  objection. 

That  they  did  so,  abundantly  appears  from  the  record, 
as  we  have  shown.  Having  once  submitted  themselves  to 
the  jurisdiction  of  the  court,  they  could  not  again  challenge 
it  at  pleasure.  To  permit  it  would  be  trifling  with  courts 
and  the  rights  of  parties. 

Whether,  if  an  exception  had  been  saved  to  the  ruling  of 
the  court  on  the  motion  to  dismiss,  any  different  oonolus}oiat 
would  follow  we  need  not  decide. 

The  ^t  must  be  denied  with  oosts.  Writ  deaied. 


JEiivv.iMion,Xi 


DsNVER  &  BiQ  Gbaitdb  Ry.  Co.  «•  OLsrar. 

1.  It  is  not  proper  to  submit  to  a  jar^r  the  question  as  to  the  proper  constmc- 
tion  of  a  town  ordinance  admitted  in  evidence. 

8.  Wlien  a  railway  company,  in  the  exercise  of  its  lawful  business, in  vnnning 
a  train  through  the  street  of  an  inootporated  pity  (which  prol^ibitecl  by 
ordinance  certain  animals  running  at  large),  hilled  an  aniiu^l  within  the 
city  limits,  the  animal  coming  within  the  prohibition  of  the  ordinance; 
KM,  that  the  company  was  liable  only  if  the  animal's  death  was  the 
result  of  gross  negligence  on  the  part  of  the  company's  servants. 

Appeal  from  l>i^tTici  Court  of  Pueblo  Gouviy. 

Qlsen,  the  appellee,  had  judgment  on  the  verdict  in.  the 
district  court,  in  the  sum  of  $100. 

Messrs.  Wells,  Smith  &  Macon,  for  appellant 

Mr.  A.  B.  Patton,  for  appellee. 

Thatcher,  0.  J.  This  was  an  action  to  recover  damages 
for  the  killing  of  a  mule,  the  property  of  the  appellee,  by 
a  freight  train  of  the  appellant,  in  the  city  of  Pueblo,  4"uly 
1st,  A.  D.  1876.     It  was  tried  in  the  district  court  without 
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written  pleadings,  having  been  appealed  from  a  jastice's 
court 

The  mule,  at  the  time  it  was  killed,  was,  and  for  some 
time  prior  thereto,  had  been  ranning  at  large  within  the 
city  limits. 

The  company's  defense  is,  that  it  is  not  liable  for  the 
value  of  the  mule,  in  the  absence  of  gross  negligence  on  its 
part,  as  Olsen  had  suffered  the  same  to  run  at  lai^e  in  vio- 
lation of  the  city  ordinance.  Instructions  to  this  effect  were 
asked  by  the  company,  and  refused  by  the  court  By 
reference  to  the  record  we  find  that  section  one  of  "An  ordi- 
nance" of  the  city  of  Pueblo,  ''to restrain  certain  animals 
from  running  at  large,"  is  as  follows  : 

"Section  1.  That  any  cattle,  swine,  mules,  horses,  jacks, 
goats  or  stallions  running  at  large  within  the  city,  are 
hereby  declared  to  be  a  nuisance,  and  any  owner  or  keeper 
of  any  such  animal  who  shall  suffer  the  same  to  run  or  be 
found  at  large,  shall  be  subject  to  a  fine  of  two  dollars  for 
each  twenty-four  hours  such  animal  shall  be  suffered  to  re- 
main at  large." 

The  appellee  insists  that  the  substance  of  the  instructions 
refused,  upon  this  point,  were  given  by  the  court  in  instruc- 
tion number  five,  which  was  as  follows : 

"If  you  believe  from  the  evidence  that  the  plaintiff  vol- 
untarily suffered  the  mule  which  was  killed  to  run  at  large 
within  the  limits  of  the  city  of  Pueblo,  and  that  the  same 
was  contrary  to  the  ordinances  of  said  city^  then,  if  the 
aniihal  was  killed  by  a  passing  train  within  the  limits  of 
said  city,  the  defendant  is  not  liable  except  upon  proof  of 
gross  neglect  on  the  part  of  the  agents." 

This  instruction  is,  in  the  main^  correct,  but  we  think  it 
is  erroneous,  in  so  far  as  it  submits  to  the  jury  the  question 
as  to  the  proper  construction  of  the  town  ordinance.  It  is 
assumed  in  argument  by  the  appellee,  that  his  act  in  per- 
mitting the  mule  to  run  at  large  for  a  continuous  number 
of  hours,  less  than  twenty-four,  is  not  in  contravention  of  the 
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ordinance.  This  is  not  its  correct  interpretation.  Whether 
the  mule  was  permitted  to  run  at  large  one  hour  or  twenty- 
four  is  immaterial.  Any  mule  running  at  large,  without 
regard  to  the  length  of  time  he  is  permitted  to  remain  at 
large,  is  declared  to  be  a  nuisance. 

If  the  jury  believed  from  the  evidence  that  the  plaintiff 
suflTered  the  mule  to  run  at  large,  the  ordinance  was  violated 
without  regard,  to  the  belief  of  the  jury  as  to  its  proper 
construction.  The  instruction  was,  we  think,  misleading. 
With  correct  instructions  the  jury  might  properly, 
although  they  would  not  necessarily,  have  found  a  different 
verdict. 

Although  the  mule  was  unlawfully  at  large,  it  does  not 
necessarily  follow  that  the  company  is  not  liable.  If  the 
mule  was  wantonly  killed  —  if  its  death  was'  the  result  of 
gross  negligence  on  the  part  of  the  agents  of  the  company, 
the  plaintiff,  notwithstanding  the  fact  that  the  mule  was 
unlawfully  at  large,  is  entitled  to  recover.  The  railway 
company  was  in  the  exercise  of  its  lawful  business,  and  its 
agents  had  the  right  to  presume  that  the  track  would  not 
be  obstructed  within  the  corporate  limits  of  the  city  by 
animals  running  at  large.  They  were  not  called  upon  to 
adopt  any  previous  precautions,  although  required  to  avoid 
doing  any  injury,  if  it  could  be  prevented  at  the  time. 

The  true  rule  is  laid  down  as  follows,  in  1  Redfield  on  the 
Law  of  Railways,  p  523 : 

'^  Every  one  in  the  exercise  of  a  lawful  business  has  the 
right  to  expect,  and  conduct  his  business  upon  the  expecta- 
tion that  others  will  also  perform  their  duty,  and  if  they 
do  not,  that  they  will  be  required  by  the  administrators  of 
the  law  to  take  the  natural  consequences  of  such  neglect, 
provided  that  even  when  in  fault,  in  exposing  theipselves  or 
their  property  to  damage  and  loss  from  the  lawful  pursuit 
of  lawful  business  by  others,  they  be  not  wantonly  damaged 
by  such  others,  but  only  from  necessity." 

The  judgment  of  the  court  below  is  reversed,  and  the 
Vol.  IV— 31. 
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cause  remanded  for  ftirther  piooeediiiga,  not  inoonaifaiiit 
with  this  opinioiL 

Mr.  Justice  Stone  having  been  of  mohmI  4id  »ot  bU  in 
the  cauee. 

ri  4  OobK  C9K 


Johnson  9.  Fishxk. 

▲  wrote  to  B,  roqaesttxig  farther  tUne  to  C,  In  which  to  dlspoee  of  oeitain 
goods  on  sale  by  G,  and  which  B  had  demanded  of  G  to  retam,  oonclad. 
Ing  :  **  I  think  7011  had  beitw  let  him  (€^  have»  nntil  eometiiiie  in  Novein- 
ber,  when  1  will  be  there  and  aee  that  iU  the  goods  he  is  nmbhle  to  sea4 
1^  »t  that  tlineshaU  be  paid  for.  Sof^  |  giMUEM^%"  w^cl^  pnfKNitiQS 
was  accepted  by  B ;  hM^  that  the  gaai:ant7  wi^  Uinitec|t  and  at  most  that 
B  could  recover  damages  only  to  the  ralae  of  the  goods  sold  in  the 
interim  between  the  date  of  the  aeceptanoe  of  the  propositiottyaad  the 
month  of  November. 

J^ror  to  County  Court  of  Axapaihoe  Oaa^tyu 

The  case  is  stated  in  the  opinion.  The  defendant  below 
had  judgment  for  costs. 

Messrs.  Butleh  &  Wright,  for  plaintiff  in  efror. 

Mr.  John  W.  Horner,  for  defeadant  in  error. 

Thatcher,  C.  J.  Charles  Johnson,  a  merchant  in  Den- 
ver, shipped  goods  at  various  times  during  the  spring  and 
summer  of  1876,  to  John  C.  Fisher,  at  Caribou,  to  sell  on 
commission.  John  C.  Fisher  is  the  son  of  the  defendant  in 
error.  He  was  accountable  to  Johnson  for  all  goods  con- 
signed to  him  at  their  billed  price,  but  was  at  liberty  to 
return  the  unsold  goods  to  Johnson,  who  was  to  receive 
them  at  the  price  at  which  they  had  been  billed. 

Business  being  dull  at  Caribou,  but  few  and  small  remit- 
tances were  made  to  Mr.  Johnson.  Becoming  dissatisfied, 
Johnson,  September  11,  1876,  wrote  a  letter  to  John  C 
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Fisher,  directing  him  to  continue  hia  sales  only  until  October 
1st,  and  then  demanding  that  he  should  return  to  him  what: 
ever  balance  he  still  had, on  hand.    His  &ther,  the  defend- 
ant in  error,  desiring  that  the  time  should  be  extended 
within  which  the  goods  might  be  sold^  wrote  to  the.  plaintiff 
in  error  the  24th  day  of  the  same  Jtnonth,  from  Howards- 
ville,  requesting  him  to  forbear  for  a  time.    In  this  letter 
he  says :  "I  just  received  a  letter  from  my  son  in  Caribou, 
in  -which  he  says  you  have  requested  him  to  send  back  the 
goods  he  has  remaining  unsold  on  the  1st  of  October. 
Now  he  has  gWen  me  his  reasons  for  not  sending  you  money 
for  one  month,  and  they  are  good  ones,  and  I  think  you 
hUfd  better  let  him  have  until  somife  time  in  November,  when 
I   will  be  there  and  see  that  all  the  goods  he  is  unable 
to   send  back  at  that  time  shall  be  paid  for.    So  far,  I 
guarantee*." 

This  letter  was  answered  by  Johnson,  accepting  the  propo- 
sition. The  natural  interpretation  of  this  letter  is,  that  if 
the  proposition  therein  contained  should  be  acceded  to,  he 
would  guarantee  payment  for  all '  the  goods  then  oh  hatid 
that  should  not  be  returned  in  November. 

It  does  not  purport  to  be  a  guaranty  for  past  indebted- 
ness. It  relate  only  to  the  goods  whose  return  Johnson 
had  requested.  Guardedly,  in  the  closing  words  of  his 
letter,  viz. :  ''  So  far,  I  guarantee,"  he  limits  his  undertak- 
ing In  the  most  favorable  view  for  the  plaintiff,  the  meas- 
ure of  damages  recoverable  would  be  the  value  of  goods 
sold  in  the  interim  between  the  date  of  the  acceptance  of 
the  proposition  contained  in  the  letter,  and  the  month  of 
November.  What  goods,  or  the  value  thereof,  were  on 
hand  when  the  proposition  was  accepted,  nowhere  appears. 
The  evidence  shows,  that  in  May,  1877,  goods  were  returned 
to  the  plaintiff  of  the  value  of  $116.89.  For  aught  that 
appears,  it  cannot  be  said  that  when  the  proposition  to 
guarantee  was  accepted;  there  were  any  other  goods  on 
hand.  There  is  no  evidence  that  a  sale  of  any  was  inade  in 
the  interim.     Although  the  testimony  of  the  defendant's 
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son  was  taken,  the  plaintiff  did  not  interrogate  him  as  to 
the  value  of  the  goods  on  hand.     As  it  does  not  appear 
that  there  was  a  breach  of  the  guaranty,  the  court  below 
properly  held  that  there  could  be  no  recovery. 
The  judgment  will  be 

AffirmecL 


Clelland  et  al.  v.  The  People. 

1.  Where  there  is  no  authority  for  a  term  of  court  on  a  particular  day,  aoj  pro- 

ceeding at  a  term  so  begun  and  held  will  be  illegal  aud  void. 

2.  The  provision  of  the  Constitution  (Art. VI,  §  20),  empowering  the  judges  of 

the  district  courts  to  fix  terms  of  court  until  they  should  be  fixed  by  the  gen- 
eral assembly,  is  not  to  be  construed  to  be  in  conflict  with  the  act  of  1^ 
(Laws  1876,  p.  66),  empowering  the  judges  to  order  other  terms  than  those 
prescribed  by  statute,  but  is  in  addition  thereto.  Where  a  judge  fixed  » 
term,  the  fact  should  affirmatively  appear  in  the  record. 
8.  Leave  to  file  a  supplemental  record  which  will  contain  an  amendment  to  a 
scire  facias  in  respect  to  matters  of  substance,  will  not  be  allowed  after 
error  brought. 

Appeal  from  District  Court  of  Fremont  County, 

The  appellants,  Clelland  and  Toupain,  were  sureties  on 
the  recognizance  of  John  L.  and  Lewis  Camblin,  who  had 
been  recognized  for  their  appearance  to  answer  an  indict- 
ment for  grand  larceny  at'  the  district  court  of  Fremont 
county.  The  statute  provided  that  the  November  term  of 
that  court  should  be  begun  on  the  second  Monday  in  Novem- 
ber. On  the  16th  of  November,  1876,  the  recognizance  was 
forfeited  and  scire  facias  issued'  returnable  to  the  April 
term  following.  The* defendants  demurred  ;  the  demurrer 
was  overruled  and  the  defendants  pleaded,  among  other 
pleas  to  the  writ,  nul .  tiel  record^  on  which  issue  was 
joined.  Judgment  went  for  the  penalty  of  the  bond,*  and 
the  sureties  appealed  to  this  court.  Leave  was  prayed  in 
this  court  "by  the  attorney -general,  after  joinder  in  error, 
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to  file  a  supplemental  record  showing  aii  amendment  in  the 
scire  facias  in  matter  of  substance,  since  the  appeal. 

Messrs.  Wells,  Smith  &  Macon,  for  appellants, 

Mr.  A.  J.  Sampson",  attorney -general,  for  appellees. 

Stone,  J.  The  act  of  February  8, 1876,  fixing  the  terms 
of  court  in  the  third  judicial  district  (Sess.  Laws,  11th  Sess.,  p. 
67),  provides  that  the  terms  of  the  district  court  of  Fremont 
county  are  to  be  held  on  the  third  Monday  of  April  and  the 
second  Monday  of  November  of  each  year.  The  scire 
facias  avers  a  forfeiture  of  the  recognizance  at  a  term  of 
said  court  begun  and  held  on  the  16th  day  of  November, 
1876.  There  being  no  authority  for  a  term  begun  on  that 
day,  any  proceeding  had  at  a  term  so  begun  and  held  would 
be  illegal  and  void. 

While  it  is  true,  as  contended  for  by  the  attorney-general, 
that  section  20,  article  6  of  the  Constitution  empowered  the 
district  judges  to  fix  the  terms  of  their  courts  until  they 
should  be  fixed  by  the  general  assembly,  yet  this  provision 
of  the  Constitution  is  not  to  be  construed  as  in  conflict  with 
the  act  of  1876  fixing  the  terms  of  the  district  courts  in  the 
third  district,  but  as  additional  thereto,  empowering  the 
several  district  judges  to  order  a  term  as  necessity  or  con- 
venience might  require,  at  a  time  other  than  that  fixed  by 
statute ;  and  in  this  view,  if  the  judge  of  that  district  didj 
by  order,  fix  a  term  of  the  district  court  to  be  begun  and 
held  for  the  county  of  Fremont  on  the  16th  day  of  Novem- 
ber, 1876,  this  fact  should  afiirraatively  appear  by  the  record." 

Leave  to  file  a  supplemental  record  Which  should  contain 
an  amendment  of  the  scire  facias  in  respect  to  the  day  on 
which  the  court  was  begun  and  held,  was  denied  at  the  last 
term  of  this  court,  on  the  ground  that  to  allow  such  amend- 
ment after  error  brought  in  matter  of  substance,  was  to 
deprive  the  defendants  of  the  right  to  answer;  and  that 
they  had  the  right  to  plead  to  the  case  as  madfe  and  presented 
by  the  writ)  and  hence  an  amendment,  which  woul^ .  be 
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eqaivalent  in  efiSect  to  aa  amendment  of  the  writ  after  join- 
der in  error  in  this  courts  would  cut  off  that  right 

In  respect,  therefore,  to  the  averment  in  the  writ  as  to  the 
time  of  fOTfeittire,  the  plea  of  nrtl  iid  rec&rd  was  sns- 
tainedf  and  the  court  below  erred  in  the  judgment  thereon. 

The  judgment  is  reversed  and  the  cause  remanded. 

Itever^ed. 


GoMEB  V.  Shineb. 

▲  HodpB  to  diflmifla  for  want  of  juriadictioa,  after  plea  to  tke  jariadietSoa 
filed,  \»  a  waiver  of  the  plea.  Wliere  the  defendant  appears,  a  rale  to 
plead  may  be  entered,  and  in  default  of  a  plea  judgment  nil  dicU  slioald 
be  entered. 

JBrror  to  Oauntp  Oourt  <^  M  Paso  Ckyuady. 

Thx  defendant  in  error  brought  her  action  against  Gromer, 
the  plaintiff  in  error,  in  the  county  court,  in  assumpsit 
The  defendant  appeared  and  filed  his  plea  to  the  jurisdic- 
tion of  tlie  court  On  the  day  following  he  moved  by  his 
attorneys,  Wilkes  and  Sweet,  to  dismiss  the  cause  for  want 
of  jurisdiction  ;  the  motion  was  denied.  The  attorneys 
thereupon  withdrew  from  the  case;  the  court  entered  judg- 
ment by  default,  and  a  jury  was  called  who  assessed  dama- 
ges in  favor  of  the  plaintiff  in  the  sum  of  three  hundred  and 
ninety-five  dollars,  upon  which  judgment  was  entered 
against  the  defendant  for  that  amount  with  costs.  To 
reverse  thia  judgment  Gomer  prosecutes  this  writ  of  error. 

Mr.  J.  W,  HoBiTEB  and  Mr.  D.  J.  Hayt^es,  for  plainfiff 
in  error. 

Mr.  L.  J.  Laws,  for  defendant  in  error. 

Etfi:ERT,  J.  By  his  motion  to  dismiss  npoii  th^  saifie 
grounds  as  alleged  \ix  Ills  plea  in  abiafemefi%' the  plaint  in 
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error  mast  be  regarded  as  having  abandoned  his  plea  and 

elected  to  take  the  objection  to  the  jurisdiction  by  motion* 

That  the  objection  was  properly  taken  by  plea  ai^  not  by 

motion  does  not  aflfect  this  result.    The  court  erred,  bow* 

ever,  in  rendering  judgment  by  default.    The  plalntiflF  in 

error  had  appeared  to  the  action,  and  there  should  have 

been  a  rule  to  plead,  and  in  defkult  of  plea  the  judgment 

alioxild  hare  been  nil  dicit     Wilcox  rf  dL  v.  Mdd  et  aZ.,  1 

Col.  4 ;  Mclfaaser  v.  Sherry,  id.  13. 

The  judgment  of  the  court  below  is  reversed,  and  the 
caxise  remanded  for  further  proceedings  according  to  law* 

Meters^ 


Apams  v.  Binklet. 

An  actual  occapant  and  owner  of  the  improYements  at  tke  date  of  tlie  etttty 
of  the  tovm  site,  upon  a  lot  in  the  town  of  Bo^ita,  nv^r  the  ftatule  (R 
8.,  p.  ^38)  18  entitled  thereto  as  againet  one  \rho  ^lainw  u^der  convey- 
aaee  from  a  third  party,  bat  who  had  never  been  in  possession  and  who 
Uad  never  been  the  owner  of  the  improvements. 

Appeal  from  District  Court  of  Ouder  Couaoiiy. 
The  case  is  stated  in  the  opinion. 
Q-EORGE  S.  Adams,  pro  se. 
Mr,  James  Bfell  and  My.  J.  W.  Horneb,  fojr  appellee. 

Elbert,  J.  This  was  a  bill  of  interpleader,  filed  by  the 
trustees  of  the  town  of  Rosita  under  the  provisions  of  sec- 
tion 9,  article  12  of  the  act  relating  to  '* towns  and  cities" 
(R.  S.,  p.  623),  against  Adams  and  Binkley,  who  were  ad- 
verse claimants  of  26x100  feet  of  lot  20  in  said  town.  Each 
claimant  appeared  and  answered,  and  upon  the  hearing  a 
decree  was  rendered  in  favor  of  Binkley. 

This  decree  clearly  was  not  warranted  and  must  be  n- 
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feraed.  The  town  site  of  Bosita  was  entered  March  2^ 
1876.  The  evidence  shows  that  on  the  16th  of  October, 
1875,  the  premises  in  controversy  were  unimproved  and  un- 
occupied. That  at  or  about  that  date  Adams  enteied  upon 
and  took  actual  possession  of  the  same,  erected  a  house 
thereon  and  occupied  the  same  continuously  from  Novem- 
ber 20,  1875,  until  May  1,  1877.  That  April  29,  1876,  he 
filed  with  the  trustees  his  written  statement,  claiming  the 
premises,  in  accordance  with  the  provisions  of  section  4, 
article  12  of  the  act  respecting  towns  and  cities  (R.  S.,  p.  620). 
Binkley's  claim  of  title  is  based  on  a  deed  from  one  Brad- 
bury, dated  May  10, 1875,  Bradbury  claiming  by  purchase 
from  one  Jane  Kirkham,  who  occupied  another  portion  of 
lot  20.  Bradbury  does  not  appear  to  have  6ver  occupied  or 
improved  the  premises  ;  nor  does  Binkley,  after  his  pur- 
chase from  Bradbury.  At  the  date  of  the  entry  he  was  not 
in  the  actual  possession  of  the  premises,  nor  had  he  ever 
been  ;  he  was  not  the  owner  of  improvements  thereon,  nor 
had  he  ever  been. 

The  entry  was  '4n  trust  for  the  several  use  and  benefit 
of  the  rightful  occupants  of  said  land  and  the  bona  fide 
owners  of  the  improvements  thereon,''  and,  clearl}^  Bink- 
ley cannot  be  regarded  as  a  beneficiary.  It  is  equally  clear 
that  Adams,  by  his  occupancy  and  improvements,  at  the 
date  of  the  entry,  was  entitled  to  a  deed  from  the  trustees. 
Gook  V.  Rice^  2  Col.  131 ;  Clayton  v.  Spencer^  id.  378. 

The  evidence  does  not  show,  as  claimed,  that  the  relation 
of  client  and  attorney  existed  between  Adams  and  Binkley ; 
nor  do  the  declarations  of  Adams,  testified  to  by  Bradbury 
and  Blake,  afford  sufficient  ground  for  saying  that  he  is 
estopped  from  asserting  his  title. 

The  decree  of  the  court  below  is  reversed  and  the  cause 
remanded,  with  instructions  to  enter  up  a  decree  in  accord- 
ance with  the  views  herein  expressed. 

Beoersed. 
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Abnold  v.  Woodard. 

A  tenant  is  estopped  to  deny  his  landlord's  title.  If,  after  leasing  the  premi> 
ses,  the  tenant  acquires  rights  adverse  to  his  landlord,  he  is  bound  to 
surrender  the  property  before  he  can  be  permitted  to  assert  them. 

Appeal  from  District  Court  of  Lake  Oourvty, 

The  facts  are  stated  in  the  opinion .  The  defendant 
below  had  judgment. 

Mr.  Charles  S.  Thomas  and  Mr..  James  T.  Marshall, 
for  appellant 

Messrs.  Wells,  Smith  &  Maoon,  for  appellee. 

Elbert,  J.  This  was  an  action  of  ejectment  brought  by 
Arnold  against  Woodard  to  recover  possession  of  certain 
real  estate. 

The  defendant,  Woodard,  having  died  after  the  com- 
mencement of  the  action,  Mary  A.  Woodard,  his  widow 
and  heir  at  law,  was  substituted  as  a  party. 

Upon  the  trial  it  was  admitted  that  the  defendant,  Wood- 
ard, was  in  possession  of  the  premises  in  controversy,  as 
the  tenant  of  the  plaintiff  at  the  time  of  the  commencement 
of  the  action. 

The  defendant  offered  in  evidence  a  patent  from  the 
United  States  for  the  land,  issued  to  her  after  the  com- 
mencement of  the  suit,  as  the  heir  at  law  of  James  A. 
Woodard,  deceased. 

The  action  of  the  court  in  admitting  this  patent  is  the 
only  question  we  need  consider. 

It  is  a  general  rule,  founded  upon  reasons  of  public 
policy,  that  the  tenant  is  estopped  to  deny  the  landlord's 
title.  By  taking  a  lease  from  him  ;  by  entering  and  occu- 
pying the  premises  under  the  lease,  the  tenant  admits  the 
title  of  the  lessor.  If,  after  leasing  the  premises,  he  acquires 
rights  adverse  to  his  landlord,  he  is  bound  to  surrender  the 
property  before  he  can  be  permitted  to  assert  them.  Tyler 
Vol.  IV--82. 
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on  Ejectment,  166-550,  and  capses  there  cited.    Milsap  y. 
Stone,  2  Col.  140. 

In  view  of  this  rule,  the  admission  in  evidence  of  the 
patent  issned  to  the  defendant,  Woodkid,  was  error.  It 
was  permitting  the  tenant,  without  surrender  of  possession, 
to  show  an  adverse  title,  which  she  had  acquired  after  the 
commenoement  of  tlie  suit 

We  are  unable  to  see  that  this  case  comes  within  the 
principle  of  the  cases  which  hold  that  the  tenant  may  show, 
in  bar  of  the  action,  the  termination  of  the  landlord'is  estate, 
as  when  there  has  been  a  conveyance  by  the  landlord  to 
the  tenant  himself  or  to  a  stranger;  or  when  the  estate  of 
the  lessor  has  been  determined  by  operation  of  law  or  limi- 
tation of  estate.  In  sach  cases  the  tenant  is  not  estopped, 
as  his  defense  is  not  founded  upon  his  own  conduct,  but 
upon  the  conduct  of  others  or  the  act  of  the  law.  The 
Spirit  of  the  general  rule  is,  that  the  tenant  shall  not  avail 
himself  of  any  act  of  his  own  in  hostility  to  the  landlord's 
title  as  a  ground  of  refusal  to  surrender  the  possession 
under  his  contract  of  tenancy. 

The  record  does  not  show  the  steps  takefi  by  Woodard 
to  Secure  his  patent,  but  the  law  prescribes  them,  and  the 
issuance  of  the  patent  involves  the  fact  that  they  were 
taken. 

Woodard  entered  upon  the  premises  as  tenant,  and  was 
d;  tenant  at  the  time  of  the  commencement  of  the  suit.  His 
acquisition  of  the  title  of  the  United  States  was  of  neces- 
sity by  the  assertion  of  rights  adverse  to  his  landlord,  who 
was  a  pre-emption  claimant.  -We  see  no  reason,  therefore, 
on  principle,  for  making  this  case  an  exception  to  the  gen- 
eral rule,  that  the  tenant  who,  after  leasing,  acquires  rights 
idveree  to  his  landlord,  is  bound  to  surrender  the  premises 
before  he  can  assert  them.  Milsap  v.  Stone,  cited  supra. 
This  view  renders  it  unnecessary  to  consider  the  question 
raised  in  the  pleadings 

The  judgment  Of  the  court  below  is  reversed  and  the  case 
remanded  for  further  proceedings  according  to  law. 

HedersecL 

TmrAiTT  MUST  SiTBRXNOKB  P0S8BBSZON  to  land  betoe  irrtttnir  vb  i 


Digitized  by 


Google 


1878.]  Babnabd,  Ad'r,  etc.,  v.  MoKbnzie.  951 

Babitabd,  Ad'r,  etc.  «.  MoKenzik. 

1.  A  mechanic's  lien  under  the  stotate  (Laws  1872,  p.  147)  will  nuot  lie  lor 
hauling  ores  from  a  mine  to  a  quartz  mill.  The  statute  contemplatea  a 
Hen  only  for  such  labor  or  material  as  may  have  ^een  performf^  or  fur- 
nished in  the  development,  improvement  or  conservation  of  the  mine, 
which  has  become  incorporated  with  and  constitutes  a  part  of  lis  value. 

t.  Notwithstanding  the  mechanic's  lien  was  unknown  to  the  common  law, 
jet  in  view  of  the  equitable  character  of  the  statute,  It  should  be  Uberallj 
construed,,  but  cannot  hj  construction  be  extended  to  cases  not  provids^ 

by  the  statute, 

8..T^e  proceeding  to  enforce  a  mechanic's  lien  Is  purely  statutory,  an4  i^ 
court  has  no  authority  to  enter  up  a  decree  for  a  part  of  the  claim,  lnde> 
pendent  of  the  petitioner's  right  to  a  lien. 

Appeal  from  District  Qcmrt  of  Lake  O&imty* 
Thv  &ot8  are  suffidently  stated  in. the  opmkm* 
Meesrs.  Millsb  4c  Cxough^  for  appellant 
Mr.  Chables  S.  Thomas,  for  appellee. 

Elbebt,  J.  Tliis  was  a  petition  to  enforce  a  mecbanics' 
Ken  on  the  Berry  tunnel,  under  the  provision  of  the  lien 
law  of  1872.    Sess.  Laws,  1872,  p.  147; 

Section  four  of  the  act  provides,  that  •*  all  miners, 
lalborers  and  others  who  work  or  labor  to  the  amount  of 
twenty-ftve  dollars  or  more,  in  or  upon  any  mine,  lode  or 
deposit,  yielding  metals  or  minerals  of  any  kind,  or  upon 
any  shaft,  tunnel,  adit  or  other  excavation  designed  or  used 
for  tlie  purpose  of  draining  or  working  any  such  mine,  lode 
or  deposit,  and  all  persons  who  shall  furnish  any  timber  or 
other  material  to  the  amount  of  twenty-five  dollars  or  mqre, 
to  be  psed  in  or  about  any  such  mine,  lode  or  deposit, 
shall  have  and  may  each  respectively  claim  and  hold  a  lien 
upon  such  mine,  lode  or  deposit,  for  the  amount  and  value 
of  the  work  or  labor  so  performed  or  nxaterial  furnished, 
by  filing  in  the  county  clerk  and  recorder's  office  of  the 
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coanty  in  which  sach  mine,  lode  or  deposit  is  sitaated, 
witliin  forty  days  after  the  time  when  the  last  work  or  labor 
was  performed,  or  the  last  materials  were  famished  by  him, 
a  statement  as  required  by  section  two  of  this  act" 

The  answer  of  the  defendant  Bruce  admits  the  filing  of  a 
statement  by  McKenzie,  the  lien  claimant,  under  the  pro- 
visions of  the  act 

McKenzie's  employment  appears  to  have  commenced  in 
November,  1876,  and  continued  until  the  29th  of  June, 
1876,  at  which  time  the  last  work  was  done.  His  claim  is 
for  $518,  in  some  part  for  material  furnished,  but  chiefly 
for  work  and  labor  in  hauling  ores  from  the  mine.  The 
evidence  discloses  that  there  was  no  material  furnished  nor 
work  or  labor  performed  by  McKenzie,  in  or  upon  the  mioe 
after  the  15th  of  June,  1876,  except  havliTig  ores  from  the 
mine  to  the  stamp  mill. 

The  statement  was  filed  July  27, 1876,  and  was  not  within 
the  forty  days  limited  by  the  act,  unless  we  can  say  that 
one  who  is  employed  to  haul  ore  from  a  mine  after  it  has 
been  taken  from  the  shaft  or  tunnel,  is  entitled  to  a  lien 
under  the  provisions  of  the  section  cited. 

liaws  giving  the  mechanic  and  material- man  a  lien  on 
real  property,  their  labor  or  capital  has  contributed  to 
improve  and  enhance  in  Value,  are  founded  in  manifest 
equity.  Such  legislation  is  in  behalf  of  a  large  and  meri- 
torious class,  poorly  able  as  a  rule  to  sustain  loss,  and 
little  qualified  to  secure  themselves  against  it  by  safeguards 
of  their  own  suggestion. 

Notwithstanding  the  lien  was  unknown  to  the  common 
law  and  is  purely  the  creature  of  the  statute,  in  view  of  its 
equitable  character,  we  think  the  statute  giving  it  should 
be  liberally  construed  so  as  to  advance  its  objects. 

The  lien,  however,  is  purely  statutory  and  cannot  be  ex- 
tended by  construction  to  cases  not  provided  for  by  the 
statuta 

The  mechanics'  lien  laws  of  the  several  States  of  the 
linion  are  in  their  main  provisions  substantially  similar. 
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The  leading  idea  is  to  secure  the  mechanic  aad  material- 
man  upon  values  they  have  dir«5ctly  contribiited  to  create. 

Says  Mr.  Phillips:  ''The  lien  of  the  mechanic  *  *  * 
is  a  remedy  in  the  nature  of  a  charge  on  land  given  by 
eta,tute  to  the  persons  named  thereiu,  to  secure  a  priority  or 
preference  of  payment  for  ^lie  performance  of  labor  or  sup- 
ply of  materials  to  buildings  or  other  improvements  to  be 
enforced  affainst  the  parUaular  property  in  which  they 
have  hecoTfie  ineoTporoied  in  the  manner  and  under  the  lim- 
itations therein  expressly  provided."  Phillips  on  Mechan- 
ics' Liens,  16. 

Courts  have  construed  these  statutes  most  liberally,  so  as 
to  include  incidental  labor  where  it  has  become  incorpo- 
rated with  and  cpuwibuted  to  the  value  of  the  property 
sought  to  be  charged  with  the  lien. 

In  the  ease  of  HiU  v.  Newman^  38  Penn.  St.  101,  the 
statute  was  held  to  include  the  work  of  a  teamster  who  had 
hauled  the  lumber  used  in  the  erection  of  a  building. 

In  the  case  of  Knight  v.  NorriSy  13  Minn.  473,  the  stat- 
ute was  held  to  include  the  architect  who  furnished  plans 
and  specifications  for  and  superintended  the  work. 

But  in  each  of  these  cases  the  lien  was  for  work  and  labor 
which  became  incorporated  with  and  a  part  of  the  property 
sought  to  be  charged  with  the  lien. 

The  lien  provided  for  by  section  4  above  quoted  is  for 
work  and  labor  "in  or  upon  any  mine,  lode  or  deposit,'* 
iand  for  materials  fur-nished  "  to  be  used  in  or  about  ^ny 
mine,  lode  or  deposit."  This  language  fixes  clearly  the 
relation  which  the  work  and  labor  must  sustain  to  the  prop- 
erty sought  to  be  charged.  It  contemplates  only  such  labor 
or  material  as  has  been  performed  and  furnished  in  the 
development,  improvement  or  conservation  of  the  mine, 
which  has  become  incorporated  with  the  mine  and  consti- 
tutes a  J)ai-t  of  its  value.  To  give  a  lien  for  work  or  labor 
not  performed,  in  the  language  of  the  section,  "  in  or  upon 
the  mine,"  would  not  be  construction,  but  judicial  legisla- 
,tion.     The  hauling  of  oresl)y  the  petitioner  from  the  mine 
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to  the  quartz  mill  eanin  no  just  sense,  within  the  meaniiig 
of  this  statute,  be  regarded  as  work  i^nd  labor  performed 
''  in  or  upon  the  mine."  Hie  labor  so  performed  has  in  no 
degree  become  incorporated  with  it  or,  per  se^  enhanced  its 
value.  The  equity  upon  which  the  Hen  is  founded  does  not 
exist  He  could  as  well  ask  it  upon  an j  other  property  of 
the  defendant 

As  to  two  hundred  and  thirty-three  dollars  of  the  peti- 
tioner's claim,  the  court  below  decreed  a  lien,  and  as  to  two 
hundred  and  eighteen  dollars  of  the  claim  it  entered  a  sep- 
arate decree  of  indebtedness  and  awarded  execution  thereon. 

The  proceeding  to  enforce  a  mechanic's  lien  is  purely 
statutory,  and  we  know  of  no  provision  which  can  be  con- 
strued to  authorize  the  court  to  enter  up  a  decree  for  a  part 
of  the  claim  independent  of  the  petitioner's  right  to  a  lien. 

The  decree  of  the  court  below  is  reversed  and  the  cause 
remanded.  Beversed. 

MscHAxnc^  Lm  I4AW8  uxmw  as  i:.n|ieBAU.T  ODti«Byi>;  Mmm  49<v  e»4t&Jf.  Cn.  t. 

BouMcher, "  Colo.  887;  WUlUtnu  ▼.  Uneompahgre  Co.  IS  Colo.  47*^:  Ooamtm  r.  WUHama^  U  <  ola.  Si: 
Mteo  B.^M.Ob.  v.  JfttMrraotf,  14  Colo.  «I.  Bot  notwIMitUiKllii.  -  the  fltotolo  moit  Im  ft42y  00m- 
pile  I  with  or  no  lleii  Mtkches:  Oreeley  St  L,AP.  Sy.  Ob.  ▼.  J  vrU,  it  Ooi  >.  sa.  The  demand 
mv's  h^  In  conaiMiuenoe  of  actual  perfermance  of  labor:  Tobor  ▼.  Armatwtma, "  '^olo»  389.  ▲ 
deer«»  fc  o-Aymeal  or  motMjp  In  the  abeen  >o  of  a  Il«n  was  erroBeoafl  )>rWr  ti» ...  i  bet  of  UO 
CTort  ^  te.  Corporation  v.  Mulleth<  Colo.  515);  but  since  that  statate  the  rule  la  dUTerent:  ^ 
T.  WUUanut  H  C01«.  S.   Bot  aee  the  dlnentlDt  pyhdoa  in  the  la«t  caoe,^  f«fe  m 


BocHE  V.  Campbell. 

1.  On  appeal  from  acoanty  coart  wh«re  the  teeofd  vedteathat  Iflane  wwjgteed 
in  an  ^entment  aall^  the  reg^la^ly  of  Ike  prooeedingftla  ikis  regud  01001 
be  pre9uiQed. 

9.  The  pUiutiff  in  ejectmeat,  alihoc^  he  declare  for  tl|e  whole*  ma/  leoorer 
any  distinct  part  or  parcel  of  the  premisea. 

Appeal/^am  County  Oaurt  if  BbfuekUe  Chwniy. 

T|iE  case  is  stated  in  the  opinion. 

Mr.  M.  S.  Taylor,  for  appellant. 

Messrs.  CluKKiiUiL,  Bell  &  Wilson,  forftppeUoa 

Elbert,  J.    This  was  an  action  of  ejectment  ^roaght  by 
tlie  appell^^nt  against  the  appellee. 
The  objection,  thai  trial  was  had  without  any  plea  by  the 
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Aefendant,  is  not  well  taken.  The  record  recites  that  i^sue 
^DM  joined^  and  as  the  statute  prescribes  that  the  defendant 
*•  shall  plead  the  general  issue  only,"  it  is  to  be  presumed 
in  favor  of  the  regulaffty  of  the  proceedings^  that  this  plea 
iw^as  in.  The  plaintiff  in  egectment,  although  he  declare  for 
the  wholC)  may  recover  an^  distinct  part  or  parcel  of  the 
premises.  BaUance  v.  Rarikin^  12  HI.  420;  HolTnes  v.  See- 
leff,  17  Wend.  76. 

The  premises  claimed  by  the  plaintiff  embrliced  about 
thirty  acres.  Of  this  land  the  defendant  only  claimed  a 
portion  one  hundred  b^  one  hundred  and  fifty  ifeet.. 

It  is  unnecessary  to  decide  whether  on  the  evidence  the 
plaintiff  should  not  have  had  a  va*dict for  the  entire  premi- 
ses. In  view  of  a  new  trial  we  forbear  to  express  any  opin- 
ion on  this  point.  Clearly  he  was  entitled  to  silch  portion 
as  was  not  claimed  by  the  defendant,  and  the  jury  should 
have  so  found.  In  this  the  verdict  was  against  the  evidence, 
and  the  court  erred  in  overruling  the  motion  for  a  new  trial. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cauw  remanded  for  a  new  triaL 

Heversed. 


Dever  v.  MoBTBAGOir. 

iTnder  the  statae  (Gen.  Laws,  1877,  g  1599),  an  appeal  will  not  He  in  any  < 
dvil  or  criminal,  from  a  Judgment  of  a  jastice  of  the  peace  to  the  district 
court.    A  dismiflsal  of  such  appeal  mnst  be  without  co8t8. 

Mror  to  District  Coutt  of  Costilla  Qimnjty. 

Trespass  gnare  clausum. 

Mr.  JoHW  C.  PrrwAM,  for  plaintitf  in  error. 

SroiirB)  J.  From  a  j  ndgment  rendered  by  a  Justice  of  the 
peace,  an  appeal  was  taken  to  the  district  cotfrt  bfi  the  8th 
day  ot  September,  A.  1).  1877,  and,  at  the  next  ensuing 
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term  of  said  court,  on  motion  of  the  defendant,  the  suit 
was  dismissed  and  judgment  for  the  costs  rendered  against 
the  plaintiff,  who  thereupon  brings  the  case  to  this  court, 
and  assigns  for  error,  that  the  rendilionof  said  judgment  is 
without  the  jurisdiction  of  the  district  court. 

Section  1599,  Gen.  Laws  (Act  of  March  14,  1877),  is  as 
follows : 

*'A11  appeals  from  judgments  of  justices  of  the  peace, 
both  in  civil  and  criminal  actions,  shall  be  taken  to  the 
county  court  of  the  same  county,  and  no  appeal  shall  lie 
from  a.  judgment  of  a  justice  of  the  peace  in  any  cause, 
civil  or  criminal,  to  the  district  court." 

This  law  was  in  force  at  the  time  the  appeal  was  taken, 
and  hence  the  district  court  acquired  no  jurisdiction  of  the 
case,  and  had  no  authority  to  render  any  judgment  therein, 
except  to  dismiss  the  appeal.  And  such  dismissal  of  the 
appeal  must  be  without  costs.  Bartels  v.  Hoey^  3  CoL 
279. 

The  judgment  of  the  district  court  is  accordingly 

Reoersed, 


BiTRDSALL  V.  Waggoner  et  al. 

1.  To  Bet  aside  a  conveyance  on  the  ground  of  fraud  against  creditors,  aome- 
tbing  more  than  a  fraudulent  intent  upon  the  part  of  the  grantor  is  re- 
quired; want  of  consideration,  or  knowledge  of  the  fraud  upon  the  part 
of  the  grantee,  must  also  be  shown  ;  or  there  must  ho  some  secret  trust 
between  the  parties,  or  other  circumstances  which  will  operate  to  debar 
the  grantee  from  protection  as  a  purchaser. 

a.  By  the  statute  (R.  S.,  §§  20,  21),  fraudulent  intent  is  to  be  deemed  a  ques- 
tion of  fact  and  not  of  law ;  and  in  this  case,  hM,  that  the  conveyance 
not  having  been  shown  to  be  a  voluntary  conveyance,  it  was  essential  to 
show  that  the  grantee  had  notice  of  the  fraud  of  his  ^ntor. 

8.  To  maintain  a  creditor's  bill  the  complainant  is  generally  required  to  show 
not  only  a  Judgment  obtained,  but  execution  issued  and  returned  unsatis- 
fied in  whole  or  in  part ;  but  even  where  such  return  is  not  necessary, 
the  complainant  must,  by  proper  averment,  lay  sufficient  ground  for  the 
lelief  sought. 
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4  In  addition  to  an  avennent  of  fraudulent  conveyance,  it  must  appear  that 
such  difipoBition  embarrasses  the  creditor  in  obtaining  satisfaction  of  his 
debt,  as  that  there  is  want  of  property  sufficient  to  satisfy  such  debt, 
other  than  the  property  alleged  to  have  been  fraudulently  conveyed. 

0.  Proof  cannot  be  admitted  of  any  matter  not  noticed  in  the  pleadings ;  a 
party  must  stand  or  fall  by  the  case  made  in  his  bill.  An  appellate  court 
will  not,  aa  a  rale,  reverse  a  decree  in  order  to  allow  an  amendment  to 
the  bUl. 

6.  A  voluntary  conveyance  is  not  per  9e  fraudulent  under  the  statute. 

7.  If  a  debtor  is  perfectly  solvent  he  can  do  with  his  property  as  he  will,  bo 

long  as  he  does  not  dispose  of  so  much  of  it  as  will  disable  him  from 
paying  his  debts. 

Appeal  from  District  Oowrt  of  Arapahoe  Qounty. 

The  bill  in  this  case  alleges  that  Burdsall,  the  appellant, 
obtained  a  judgment  in  the  county  court  of  Arapahoe 
county  against  Henry  0.  Waggoner,  Sr.,  on  the  15th  of 
November,  1871 ;  that  he  procured  an  execution,  to  be 
issued  and  that  the  writ  was  levied  on  lot  twenty-five,  in 
block  forty-one,  in  the  city  of  Denver,  as  the  property  of 
Waggoner,  Sr. ;  that  on  the  24th  day  of  January,  1872,  tlie 
sheriff  sold  the  property  under  the  writ  of  execution,  and 
that  it  was  bid  in  by  Burdsall ;  that  on  the  7th  of  Decem- 
ber, 1872,  the  time  of  redemption  having  expired,  Burdsall 
received  a  deed  from  the  sheriff  for  the  premises.  The. 
other  facts  are  stated  in  the  opinion. 

Messrs.  Wells,  Smith  &  Macok,  and  Mr.  S.  S.  Wal- 
lace, for  appellant. 

Messrs.  Fbanoe  &  Rooeks,  for  appellees. 

Stone,  J.  This  is  a  case  in  chancery  to  set  aside  a  con- 
veyance of  real  estate  from  Waggoner,  one  of  the  defend- 
ants, to  Moss,  the  other  defendant,  upon  the  ground  of 
alleged  fraud  against  the  complainant  creditor. 

Upon  a  hearing  in  the  court  below  upon  the  testimony 
taken  before  the  master,  the  bill  was  dismissed.  The  assign- 
ment of  error  is,  that  the  court  erred  in  dismissing  the  bill 
and  in  not  rendering  a  decree  in  accordance  with  the  prayer 
Vol.  IV-33 
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for  relief.  The  evidence  tends  to  show  that  the  grantor 
made  the  conveyance  with  a  fraudulent  intent  to  hinder  and 
defeat  the  complainant  in  the  recovery  of  his  debt  in  his 
suit  at  law  which  was  pending  when  the  conveyance  was 
made.  There  are  several  circumstances  in  the  case  which 
tend  to  cast  suspicion  upon  the  transaction,  but  we  think 
the  evidence  is  insufficient  to  make  out  a  case  upon  the 
pleadings.  To  set  aside  a  conveyance  for  fraud  against 
creditors,  something  more  than  a  fraudulent  intent  upon  the 
part  of  the  grantor  is  required.  Want  of  consideration  or 
knowledge  of  the  fraud  on  the  part  of  the  grantee  must 
also  be  shown,  or  there  must  be  some  secret  trust  between 
the  parties,  or  other  circumstances  which  will  operate  to 
debar  the  grantee  from  protection  as  a  purchaser.  The  bill 
charged  the  grantee  with  knowledge  of,  and  participation  in, 
the  fraudulent  intent  of  the  grantor,  as  well  as  a  total  want 
of  any  consideration  whatever.  These  allegations  are  de- 
nied in  the  separate  answers  of  the  defendants,  and  no  proof 
was  made,  nor  was  any  evidence  attempted  to  be  introduced 
touching  any  of  these  averments. 

Our  statute  concerning  frauds,  R.  S.,  ch.  37,  is  a  substan- 
tial adoption  of  the  statutes  of  13th  and  27th  Eliz.,  but  these 
latter  are  so  far  modified  by  the  20th  and  21st  sections  of 
our  statute  as  to  affect  both  the  mode  and  extent  of  proof 
required  to  avoid  a  conveyance  on  the  ground  of  fi^ud. 
By  these  sections  the  fraudulent  intent  is  to  be  deemed  a 
question  of  fact  and  not  of  law  ;  a  conveyance  shall  not  be 
considered  fraudulent  for  want  of  consideration  alone,  nor 
shall  the  title  of  a  purchaser  for  a  valuable  consideration 
be  impaired  unless  it  appear  that  he  had  notice  of  the  fraud- 
ulent intent  of  his  grantor. 

In  this  case  the  conveyance  not  having  been  shown  to  be 
a  voluntary  conveyance,  it  was  essential  to  show  that  the 
grantee  had  notice  of  the  fraud  of  his  grantor.  Johnson  v. 
Johnson^  3  Mete.  65;  Myers  v.  Kinzie^  26  Bl.  38. 

There  is  another  point  which  is  also  fatal  to  appellant's 
case.    There  is  no  averment  in  the  bill  of  insolvency  of  the 
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defendant  debtor,  or  that  there  was  not  property  other  than 
that  alleged  to  be  fraudulently  transferred,  out  of  which 
the  judgment  at  law  could  have  been  satisfied.  The  bill  is 
in  the  nature  of  a  creditor's  bill,  and  to  entitle  the  com- 
plainant to  maintain  a  bill  of  this  character,  he  is  naaally 
required  to  show  not  only  a  judgment  obtained,  but  an  exe- 
cution sued  out  with  a  return  of  Twila  bona^  or  that  the 
writ  is  unsatisfied  in  whole  or  in  part.  Alexander  v.  TamSj 
18  111.  224 ;  Heacoch  v.  Durand,  42  id.  283 ;  Child  w.  Brace, 
4  Paige,  816. 

To  this  general  rule  there  are  some  exceptions  {Steere  t- 
Boagland^  30  111.  266),  but,  even  where  such  retarn  is  not 
necessary,  the  complainant  must,  by  proper  averment,  lay 
snifioient  ground  for  the  relief  he  seeks  in  a  court  of  equity. 

The  bill  should  show  not  only  that  the  debtor  has  made 
a  fraudulent  disposition  of  his  property,  but  that  such  dis- 
position embarrasses  him  in  obtaining  satis&iDtion  of  his 
debt  or  judgment ;  there  must  be  an  averment  of  want  of 
property  sufficient  to  satisfy  such  debt  other  than  the  prop- 
erty which  is  alleged  to  have  been  fraudulently  oonveyed, 
for  if  there  be  other  property  sufficient,  then  the  resort  to 
equity  is  unnecessary.  HarrU  v.  Taylor^  16  Cal.  848; 
DwnTiam  v.  Cox^  2  Stockton  (N.  J.  Eq.),  467 ;  Thomas  v. 
Maok&y,  3  Ool.  293  J  Crockett  v.  Lee,  7  Wheat.  627. 

In  the  case  of  Dunham  v.  Cox^  swpra^  this  doctrine  is 
clearly  laid  down  and  assented  to  unanimously  by  the 
whole  bench  of  eleven  judges,  composing  the  court  of 
errors  and  appeals. 

It  is  true,  testimony  was  taken  in  the  case  to  show  that 
Waggoner,  the  debtor  defendant,  had  no  property  other 
than  the  lot  which  was  the  subject  of  the  alleged  fraudu- 
lent transfer ;  but  while  it  is  possible  that  such  testimony 
might,  under  certain  circumstanoes,  be  admissible  as  show- 
ing a  badge  or  indicium  of  fraud  in  the  conveyance  which 
is  sought  to  be  set  aside  {Howe  v.  Ward^  4  Greenl.  195),  yet 
where  such  showing  is  a  substantive  ground  of  equity 
relief,  such  testimony  is  inadmissible  unless  it  is  in  support 
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of  a  proper  averment  in  the  bill  of  the  fact  which  is  sought 
to  be  proved  by  such  evidence. 

It  is  a  maxim,  fundamental,  both  in  law  and  equity,  that 
no  proof  can  be  admitted  of  any  matter  not  noticed  in  the 
pleadings.  Proofs  must  be  pertinent  to  the  issue,  secundum 
allegata.  A  party  must  stand  or  fall  by  the  case  made  in 
his  bill.  Daniel's  Chancery  (4th  ed.),  852 ;  Roman  v.  Bowles^ 
21  ni.  19. 

Nor,  unless  under  exceptional  circumstances,  will  an 
appellate  'court  reverse  a  decree  in  order  to  allow  an  amend- 
ment to  the  bill. 

While  the  bill  in  this  case  is  thus  defective,  as  well  as  in 
other  respects  not  necessary  to  notice,  we  cannot  refrain 
from  remarking  that  the  answers  of  both  defendants  are 
singularly  vague,  inexplicit  and  evasive.  Neither  by  the 
pleadings  nor  by  the  evidence  is  such  a  case  made  and 
presented  as  to  entitle  the  complainant  to  the  relief  prayed. 

Decree  affirmed, 

Thatcher,  C.  J.  I  concur  in  the  conclusion  of  Mr. 
Justice  Stone,  on  the  ground  of  insufficient  averments  in 
the  bill.  Following  the  rule  laid  down  in  Mackey  v. 
TftomaSy  8  Col.  393,  the  charge  of  fraud  in  the  bill  is  too 
general.  If  it  be  admitted  that  the  conveyance  was  volun- 
tary, it  was  not  therefore  per  se  fraudulent,  as  against 
existing  creditors.  Such  is  the  construction  of  a  statute 
like  ours  by  the  court  of  appeals  of  New  York  ( Young  v. 
Hermans^  66  N.  Y.  387 ;  Holden  v.  Burnham^  63  id.  76), 
a  case  from  which  this  court  quoted  approvingly  in  Thomas 
y.  MacTcey^  cited  supra.  If  a  debtor  is  perfectly  solvent, 
he  can  do  with  his  property  what  he  will  so  long  as  he  does 
not  dispose  of  so  much  of  it  as  to  disable  him  from  paying 
his  debts.  In  the  bill  there  is  no  allegation  that  the  debtor 
was  insolvent  or  embarrassed.  For  aught  that  appears  he 
may  have  been  possessed  of  ample  property,  other  than 
the  property  in  controversy,  to  pay  his  debts.  If  so,  the 
deed  cannot  be  attacked  by  his  creditors.    The  bill,  in  the 
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abiieuce  of  sufficient  allegalions  showing  that  the  convey- 
ance operated  as  a  fraud  upon  Burdsall,  was  at  the  hear- 
ing properly  dismissed.  For  these  reasons  I  agree  with 
brother  Stonk  that  the  decree  of  the  court  below  must  be 
affirmed. 

Mr.  Justice  Elbert,  having  been  of  counsel  in  the  court 
below,  did  not  sit  in  this  case. 

To  MAiNTAnr  CBEDITOB8  Biuj  complalntiiit  must  flrenerallr  show  a  JacUrment,  toffettaer 
Wttbnntt'!8fle'  exooatlu:!.;  Mmervv.  Vount,7Colo,  loe;  Neumany  l>»^Mcr«t,90ola 2asr  Hood 
▼.  Haunderu  n  Colo.  i~ ;  Tu;  eredttoi:^  may  test  validity  b:  suit  betoro  execution  sale:  Stock 
€hrowerf   ^on-'r  y,  Mawt^  AC  C^'ola  'rr.yk  BunUatl  v.  Wcvfgoner.J  CtoloTiai. 


Burdsall  v.  Waggoner  et  aL 

As  a  goDeral  rule  the  father  is  entitled  to  the  earnings  of  a  son  daring 
minority,  but  where  a  minor  son  contracts  on  his  own  account  for  his 
services,  with  the  knowledge  of  his  father,  who  makes  no  objection,  there 
is  an  implied  assent  that  the  son  shall  be  entitled  to  his  earnings. 

AppeaZ  from  District  Court  of  Arapahoe  County. 

Messrs.  Wells,  Smith  &  MACoif,  and  Mr.  S.  S.  Wal- 
lace, for  appellant. 

Messrs.  Benedict  &  Phelps,  for  appellees. 

Stone,  J.  This  case  presents  substantially  the  same 
questions  as  the  case  of  Burdsall  v.  Waff  goner  and  Moss. 
The  only  question  peculiar  to  this  case  is,  whether  Wag 
goner,  jr.,  was  entitled  to  the  money  paid  in  purchase  of 
the  lot  in  controversy,  it  having  been  earned  by  him  as 
wages  daring  his  minority.  The  testimony  shows  that 
young  Waggoner  had  lived  away  from  home  from  the  time 
he  was  nine  years  old  up  to  the  time  he  came  to  Colorado, 
about  two  years  before  the  date  of  the  conveyance,  at 
which  date  he  was  about  twenty  years  of  age ;  that  during 
all  the  time  he  so  lived  away  from  home  he  was  out  from 
under  parental  control ;  that  he  earned  his  own  living, 
clothed,  supported  and  educated  himself,  with  his  father's 
full  knowledge  and  consent ;  that  when  he  came  to  Col- 
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orado,  it  was  upon  a  proposition  from  his  father  to  work 
for  the  latter  at  regular  monthly  wages ;  that  he  did  so 
work  for  about  eighteen  months,  when  he  pui-chased  the 
property  in  question  of  B.  L.  Ford,  through  his  father  as 
the  agent  of  Ford  ;  that  he  had  a  settlement  with  his  father 
and  was  allowed  in  payment  the  sum  of  $720,  which  was 
applied  as  purchase-money  on  the  lot  in  question ;  that  he 
then  went  to  Washington,  D.  0.,  to  complete  his  education, 
where  he  got  a  position  in  the  pension  office  at  a  salary  of 
$1,200  a  year,  out  of  wliich  he  remitted  to  Ford  the  balance  of 
the  purchase-price  of  the  lot ;  that  after  the  purchase  he  leased 
the  lot  to  Waggoner,  senior,  in  consideration  of  the  payment 
of  taxes  on  the  property  ;  that  the  purchase  of  the  lot  was 
agreed  upon  several  months  prior  to  the  execution  of  the 
deed,and  prior  to  the  judgment  of  the  appellant  against  Wag- 
goner, senior.  We  think  the  evidence  fully  establishes  the 
emancipation  of  Waggoner,  junior,  and  that  he  was  therefore 
legally  and  justly  entitled  in  hisown  right,  to  his  wageswhich 
were  applied  in  the  purchase  of  the  property  in  question. 

While  it  is  clear,  that  as  a  rule  the  father  is  entitled  to 
the  earnings  of  his  son  during  minority,  yet  it  is  equally 
clear  that  this  right  may  be  relinquished,  and  where  such 
minor  son  contracts  on  his  own  account  for  his  services,  and 
the  father  knows  of  it  and  makes  no  objection,  there  is  an 
implied  assent  that  the  son  shall  be  entitled  to  his  earnings. 
Moi'se  v.  Weltoii^  6  Conn.  551 ;  Whiting  v.  EarUy  3  Pick. 
201 ;  Nig7iten.gale  v.  Worthington^  15  Mass.  273. 

And  in  every  other  respect  the  hona  fides  of  the  convey- 
ance, on  the  part  of  the  grantee,  was  fully  established  by 
the  evidence.  As  no  fraud  was  proved  so  as  to  affect  the 
title  of  the  grantee  as  a  purchaser  for  a  valuable  oonsidera- 
tion  and  without  notice,  and  since  the  bill  is  defective  in  the 
same  respect  as  in  the  case  of  the  appellant  against  Waggoner^ 
senior,  and  Moss  —  the  other  case  referred  to  —  the  decree  of 

the  court  below  will  be  affirmed. 

Decree  afftrmecL 

Mr.  Justice  Elbert,  having  been  of  counsel  in  the  court 
below,  did  not  sit  in  this  case. 
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Jackson  et  ux.  v.  Allen. 

1.  VHiere  one,  acting  tm  an  ag^nt  in  the  pardiase  of  a  nln*^  took  from  the 
owneri  of  the  mine  two  bonds  for  title,  one  in  the  6um  of  $1,500  ca»b, 
and  f4,000  to  be  paid  oat  of  the  net  proceeds  of  the  mine,  and  the  other 
in  the  sum  of  $4,000  cash  and  $4,000  out  of  the  net  proceeds  of  the  mine, 
and  concealed  from  his  principal  the  first  named  bond,  and  represented 
that  purchase  had  been  made  upon  the  terms  of  the  last-mentioaed  bond, 
JkM^  that  8uoh  ooncealmeat  aud  the  procurement  from  the  principal  of 
the  $4,000,  as  the  cash  paymimt,  was  a  fraud  upon  the  principal ;  aud,  aUo, 
that  upon  detection,  the  agent  having  agreed  with  the  principal  upon  the 
amount  due,  for  which  the  former  gave  his  note  to  the  latter,  the  court 
would  not  stop  to  inquire  into  the  precise  smn  due,  if  the  face  of  the  note 
approximated  saeh  anm  and  the  parties  bad  settled  upon  that  bams ;  and, 
aUa,  that  an  assertion  of  the  prJneipal  at  the  time  of  the  execution  and 
deliver)^  of  the  note, that  the  agent  was  "liable  to  prosecution  for  fraud," 
was  not  sufficient  upon  which  to  base  the  defense  of  duress  ;  and  where 
the  agent  subsequently  acknowledged  the  validity  of  the  noto,  by  giving 
jointly  with  his  wife  their  two  notes,  payable  in  one  and  two  years,  upon 
the  surrender  of  the  original^  and  there  being,  at  the  last  transaction,,  no 
preponderance  of  evidence  of  duress,  such  defense  could  not  prevail. 

2L  In  a  suit  in  chancery,  where  ihe  evidence  has  been  taken  before  a  master, 
an  appellate  court  will  examine  into  the  entire  record,  and  affirm  or  re- 
verse the  decree  of  the  court  below,  upon  principles  of  equity,  as  the 
filets  will  justify. 

a  The  stotute  (R.  S.,  p.  848,  g  8)  fixes  the  majority  of  a  female  at  the  age  of 
eighteen  years,  and  at  that  age  she  may  execnte  a  promiesory  note. 

Appeal  from  District  Court  of  Arapahoe  County. 

The  facts  are  safficiently  stated  in  the  opinion. 

Mn  S.  P.  KosB  and  Mr.  E.  F.  Harkan,  for  appellants. 

Messrs.  Wells,  Smith  &  Macon,  for  appellees. 

Thatcher,  C.  J.  The  bill  in  this  case,  which  was  dismissed 
in  the  court  below,  seeks  to  restrain  the  negotiation  and  prays 
for  the  cancellation  of  two  certain  promissory  notes  made  by 
the  complainants  to  the  defendant.  The  chief  grounds 
relied  npon  are  the  alleged  want  of  consideration,  and  that 
their  execution  was  procured  by  fraud  and  duress  practiced 
by  the  defendant.     There  is  no  evidence  tending  to  show, 
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1 


however  remotely,  that  Cora  E.  Jackson  was  coerced  into 
the  signing  of  the  notes.  At  the  request  of  her  husband, 
she  voluntarily  joined  in  their  execution.  Mr.  Jackson 
comes  into  a  court  of  equity  with  unclean  hands,  convicted 
by  his  own  evidence  of  a  deliberate  attempt  to  defraud  the 
appellee.  For  the  good  name  of  Colorado  it  is  to  be  earn- 
estly hoped  that  an  attempt  to  justify  fraudulent  practices 
by  pleading  the  custom  of  the  country  will  never  receive 
the  sanction  of  any  of  our  judicial  tribunals. 

The  appellee,  and  one  George  Allen,  during  a  visit  to 
Boulder  in  July,  1875,  examined  "Victoria  Lode  No.  2," 
and  were  well  pleased  with  it.  In  an  interview  with  Prank 
P.  Jackson  he  proposed  to  the  appellee  and  George  Allen 
that  they  three  should  purchase  the  mine  jointly.  This 
proposition  was  acceded  to.  Upon  the  representation  of 
Jackson  that  he  could  more  advantageously  negotiate 
the  purchase  of  the  mine,  he  was  authorized  to  buy  for 
their  joint  benefit  at  any  sum  not  exceeding  $4,600  in  all, 
and  not  requiring  a  cash  payment  at  the  time  of  purchase 
exceeding  $4,000.  Jackson,  for  a  purpose  which  subse- 
quent events  make  plain,  took  two  bonds  for  deeds  from  the 
owners  of  the  mine,  "  one  of  said  bonds  (to  follow  the  alle 
gations  of  the  bill)  being  for  the  sum  of  fifteen  hundred 
dollars  ($1,500)  cash,  and  four  thousand  dollars  to  be  paid 
out  of  the  net  proceeds  of  the  mine,  and  the  other  calling 
for  four  thousand  dollars  ($4,000)  cash,  and  four  thousand 
dollars  in  the  net  proceeds  of  the  mine.*'  Tlie  last-men- 
Honed  bond  was  shown  to  George  Allen  secretly,  and 
without  the  knowledge  of  either  George  Allen  or  appel- 
lee as  to  the  price  paid,  the  purchase  had  been  made  by 
JacksOn  on  the  basis  named  in  the  first  bond,  viz.  :  $1,600 
cash  in  hand,  and  $4,000  additional  to  be  paid  out  of  net 
proceeds.  Jackson  drew  a  check  for  $4,000  on  First  Na- 
tional Bank  of  Denver,  payable  to  the  order  of  J,  W.  Cor- 
ser  (one  of  the  mine  owners)  and  to  be  charged  to  the  account 
of  Harrison  Allen.  This  check  was  indorsed  both  by  Cor- 
ser  and  Jackson,  and  dated  July  32, 1876.    On  presentation 
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the  check  was  cashed  by  the  bank  out  of  the  funds  of  ap- 
pellee, and  $1,500  of  the  amount  were  paid  by  Jackson  to 
the  owners  of  the  mine,  being  the  only  cash  payment  re- 
quired. Jackson  had  the  deed  of  the  entire  mine  made  to 
himself,  and  he  conveyed  two-thirds  thereof  to  the  two 
Aliens,  Jackson  concealed  from  appellee  the  fact  that  he 
had  made  a  cash  payment  of  only  $1,600,  and  represented 
that  he  had  no  money  with  which  to  pay  one-third  of  the 
total  alleged  consideration  which  appellee  had  advanced  for 
his  benefit,  bat  that  he  expected  to  receive  the  money  in  a 
few  days  from  Pittsburgh,  Pa.  He  then  gave  his  note  to 
appellee  payable  in  seven  days  for  $1,333.33.  August  2, 
1876,  Jackson  made  a  payment  on  this  note  of  $1,200,  stat- 
ing at  the  same  time  that  he  would  pay  the  balance  as  soon 
as  possible. 

It  is  fairly  deducible  from  the  evidence  that  this  payment 
was  made  out  of  his  ill-gotten  gains.  Here  was  an  evident 
attempt  to  defraud  appellee  out  of  $2,600.  But  Jackson 
alleges  in  his  bill,  and  testifies  at  the  hearing,  that  to  enable 
him  to  consummate  the  purchase  of  the  mine,  it  was  neces- 
sary to  call  in  one  J.  B.  &haw,  a  mining  broker,  to  aid  in 
the  negotiations,  and  that  he  paid  Shaw  $600  for  his  servi- 
ces, for  which  he,  Jackson,  claims  a  credit.  Shaw  was  not 
put  upon  the  stand.  If  $600  were  in  fact  paid  him  for  his 
services  in  aiding  to  concoct,  carry  out,  and  conceal  a  per- 
fidious scheme,  the  ultimate  purpose  of  which  was  to 
defraud  the  appellee,  we  are  aware  of  no  principle  of  equity 
that  will  require  the  defrauded  Allen  to  re-imburse  Jackson 
the  amount  he  paid  out  to  his  partner  in  guilt.  If,  as  coun- 
sel for  appellant  contends,  it  be  conceded  that  the  employ- 
ment of  Shaw  by  Jackson  was  for  a  legitimate  purpose,. it 
does  not  appear  that  appellee  had  authorized  such  employ- 
ment or  the  paying  out  of  commissions,  nor  was  the 
employment  subsequently  ratified.  Indeed  the  evidence 
conclusively  shows  that  the  fact  of  such  alleged  employ- 
ment was  for  about  five  months  carefully  concealed  from 
appellee. 

Vol.  IV-«4 
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At  the  time  the  mine  was  bought  the  former  owners  agreed 
to  sink  the  shaft  twenty  feet  deeper  than  it  then  was,  and  to 
timber  it,  Jackson  to  furnish  the  lumber,  and  they  further 
agreed  to  run  a  tunnel  one  hundred  feet  on  the  lode.  For 
th^r  work  they  were  to  receive  |1,400.  When  the  work  was 
completed,  Jackson  paid  the  former  owners  of  the  mine 
$1,400,  as  per  contract.  Of  this  sum,  on  account  of  the 
development  of  the  mine,  and  before  Jackson's  fraud  was 
discovered,  appellee  paid  by  draft  Aug.  26,  1875,  $100,  and 
by  draft  Sept.  39, 1876,  $6B5. 

Jackson  claims  a  credit  on  account  of  services  as  super- 
intendent of  the  mine.  The  evidence  we  think  doee  not  jus- 
tify the  claim.  Appellee's  testimony  is  to  the  effect  that 
for  his  services  as  superintendent  he  was  to  receive  $4  per 
day,  payable  out  of  the  ore  on  the  dump.  Jackson  testi- 
fies that  he  was  to  be  paid  for  his  services  without  r^ard  to 
the  value  of  the  ore.  McPherson  testifies  that  he  (Jack- 
son) never  superintended  the  work  on  the  mine,  "  but  was 
out  prospecting  and  looking  after  a  contract  he  had  let  on 
Standard  lode."  The  evidence  convincingly  shows  that 
Jackson  hauled  away  and  appropriated  quantities  of  the 
best  ore,  of  which  he  made  no  account  or  return. 

Jackson  alleges  in  his  sworn  bill,  and  testifies  at  the 
hearing,  that  for  his  one-third  interest  in  the  mine,  he  gave 
appellee  his  note  for  $1,200.  He  swears  that  nothing  was 
said  about  the  balance,  $183.33,  by  appellee,  and  further, 
that  he  paid  the  whole  amount  due  on  the  note  about  a 
week  afterward. 

Appellee's  testimony  is  in  direct  conflict  with  Jackson's 
testimony  on  this  pomt.  Not  only  does  appellee  testify 
that  the  note  was  for  $1,883^,  that  but  $1,200  had  been 
paid  on  it  and  indoraed  as  a  credit,  but  by  the  production 
of  the  note  itself,  the  evidence  of  appellee  is  corroborated. 
That  the  court  below  did  not  give  full  credence  to  the  evi- 
dence of  Jackscm,  some  parts  of  which  were  intrinsically 
improbable,  and  other  parts  of  which  were  proved  to  be 
absolutely,  and  we  think,  willfully  false^  is  no  ground  of 
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error.  To  believe  the  evidence  of  Jackson  upon  any  point, 
unless  corroborated,  is  a  tax  upon  human  credulity.  It 
appears  from  hia  own  testimony  that  both,  by  language  and 
conduct,  he  uttered  and  acted  falsehoods  in  all  bis  transac- 
tions with  appellee.  In  addition  to  this,  as  we  have  before 
seen,  the  falsity  of  some  of  his  testimony  on  material 
points  at  the  hearing,  was  established  by  indubitable  proof. 
Appellee,  having  learned,  Dec.  18, 1875,  of  one  of  the  for- 
mer owners  of  the  mine,  that  but  $1,500  cash  had  been  paid 
therefor,  confronted  Jackson  in  his  office  at  Denver  two 
days  later,  and  demanded  an  explanation.  Jackson  con- 
fessed the  fraud,  but  attempted  to  excuse  himself  by  say- 
ing :  "  That's  the  way  we  do  business  here."  He  further 
said  he  thought  the  mine  would  pay  from  the  grass  roots; 
that  he  aimed  to  get  his  interest  free  of  cost ;  that  he  was 
hard  up ;  that  he  wished  first  to  get  the  $2,500  in  his  own 
hands,  and  that  when  the  mine  would  pay,  he  would  return  it. 
After  being  detected  he  offered  to  make  reparation  as  far  as 
possible.  Appellee  testified ;  '^  Jackson  made  his  own  figur- 
ing, and  in  adjusting  the  difference  between  us,  in  settlement 
of  the  work  in  the  mine  and  the  money  wrongfully  taken  from 
me,  said  there  was  $2,000  in  justice  due  me,  and  asked  me 
to  take  his  note,  which  proposition  I  accepted,  and  we  then 
settled  accounts.  I  took  his  receipt  in  full  and  his  note  for 
$2,000,  in  six  months,  at  eighteen  per  cent  interest.  I  told 
him  he  was  liable  to  prosecution  for  fraud,  but  that  I  had 
no  desire  to  prosecute  or  injure  him  —  simply  wanted  my 
money."  This  statement  is  substantially  corroborated  by 
Gaylord  C.  Allen  who  was  present  at  the  interview  and  set- 
tlement Considering  the  evidence  adduced  at  the  hearing 
as  a  whole,  we  cannot  say  that  the  precipe  sum  then  due 
was  $2,000,  but  it  approximated  it,  and-  the  parties  settled 
upon  that  basis.  Sufficient  appears  to  show  that  the  note 
was  not  without  consideration,  and  although  Jackson  testi- 
fied that  the  note  was  executed  under  threats  of  criminal 
prosecution,  and  without  consideration,  the  preponderance 
of  credible  evidence,  as  we  weigh  it,  does  not  support  that 
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view.  The  reconveyance  of  one-third  interest  in  the  mine 
by  Jackson  to  appellee,  we  are  impelled  to  conclude  was 
made  as  security  for  advances  to  be  made  by  appellee  in  the 
future  development  of  the  mine,  Jackson  then  being  with- 
out funds  to  contribute  for  that  purpose.  In  fulfillment  of 
this  agreement  to  advance  funds,  appellee  has  already  ex- 
pended between  $800  and  $900. 

The  validity  of  the  $2,000  note  Jackson  subsequently 
acknowledged,  and  promised  that  the  same  should  be  paid 
when  due.  It  certainly  cannot  be  claimed  that  he  was  then 
under  duress.  Appellee  having  learned  that  Jackson, 
with  a  view  to  avoid  the  payment  of  the  note,  had  trans- 
ferred all  his  property  to  his  wife,  requested  him  to  secure 
him.  A  check  for  $180,  which  had  been  given  by  Jackson 
to  appellee  on  account  of  accrued  interest,  had  been  dis- 
honored by  the  bank.  There  w^ere  then  due  on  note  and 
check  $2,240.  Appellee  surrendered  both  note  and  check, 
and  received  in  lieu  thereof  two  notes  executed  by  Jack- 
son and  wife,  one  for  $1,000,  due  in  one  year,  and  one  for 
$1,240,  due  in  two  years,  with  ten  per  cent  interest  per 
annum,  As  to  whether,  in  this  last  transaction,  threats  of 
criminal  prosecution  were  made,  there  is  oath  against  oath, 
and  even  if  Jackson  was  equally  credible,  under  the  ordin- 
ary rule,  the  burden  of  proof  being  with  him,  his  case  is 
not  made  out.  In  a  chancery  proceeding  where  the  evi- 
dence has  been  taken  by  a  master,  an  appellate  court  will 
not  sustain  the  decree  of  the  court  below,  merely  on  the 
ground  that  it  is  not  unsupported  by  evidence ;  but  will 
examine  the  entire  record,  sift  all  the  evidence  adduced 
with  the  view  of  arriving  at  the  truth.  We  can  only  weigh 
the  evidence.  The  witnesses  neither  appeared  before  the 
court  below  nor  before  this  court.  Their  manner  of  testi- 
fying and  their  appearance  upon  the  stand  may  be  con- 
sidered by  a  jury,  or,  when  the  trial  is  to  the  court,  by  the 
court.    But  here  there  was  no  such  opportunity. 

Carefully  weighing  all  the  evidence  in  the  light  of  the 
rules  laid  down  by  the  authorities  for  testing  its  value,  we 
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are  constrained  to  the  conclusion  that  the  decree  of  the 
court  below  is  justified  by  the  facts  and  founded  upon 
principles  of  equity. 

It  is  insisted,  however,  that  as  Cora  E.  Jackson  was  not 
twenty-one  years  of  age  when  she  signed  the  notes,  that  she 
was  not  bound  thereby.  Under  our  laws  a  female  attains 
her  majority  at  eighteen  years  of  age.  R.  S.,  p.  348,  §  8 ; 
Stevenson  v.  Wesifall^  18  111.  209.  This  objection  is,  there- 
fore, without  force. 
the  decree  of  the  district  court  is  Affirmed. 

Ik  Equttt,  Wubbs  Evidbncx  is  takkn  bbporb  Maatbr,  appellate  coarfwOl  examine 
entire  record,  r.n  I  /Irm  or  reverse  the  decre<>  aa  the  ftets  Jastity-  Miller  y.  Taylor, 6 CoUk 
46:  BaUt  y.  :.  OmM  Jt  W.  i/A,M.  Oo.U  Colo.  ML  And  the  same  mle applies  to api-eais  from 
tnals  by  Joryi  Aeoe*9roi«ien'i7anJt  v.  Newton*  IS  Cola  290. 


Pbyton  v.  Gregory. 

On  appeal  under  section  348  of  the  Code,  a  copy  of  the  notice  of  appeal  most 
be  farnlslied  to  the  coart,  otherwise  the  appeal  will  be  dismissed. 

Appeal  from  County  Court  of  Hiusdale  County. 
Mr.  M.  S.  Taylor,  for  appellant. 
Mr.  J.  C.  Bell,  for  appellee. 

Stone,  J.  This  was  an  appeal  from  a  justice  of  the  peace 
to  the  county  court,  whence  it  was  appealed  to  this  court. 

Section  348  of  the  Code  provides,  that  "On  appeal  from 
a  judgment  rendered  on  appeal,  or  from  an  order,  the  appel- 
lant shall  furnish  the  court  with  a  copy  of  the  notice  of 
appeal,  the  judgment  or  order  appealed  from,  and  a  copy  of 
the  papers  used  on  the  hearing  in  the  court  below."  *  *  ♦ 
And  ''if  the  appellant  fail  to  furnish  the  requisite  papers, 
the  appeal  may  be  dismissed.'* 

The  appeal  in  this  case  is  sought  to  be  taken  and  per- 
fected under  the  provisions  of  the  Code.  No  copy  of  the 
notice  of  appeal  has  been  furnished  the  court  in  compliance 
with  this  requisite  of  the  Code,  and  the  appeal  will,  there- 
fore, be  dismissed. 

Appeal  dismissed. 
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Denver  and  Rio  Grande  Ry.  Co.  v.  Glasscott. 

Whore,  In  an  action  against  a  railway  company  by  one  of  its  employees  for  a  baU 
ance  due  him  for  services  rendered  as  conductor  of  a  passenger  train,  it  was 
undertaken  by  thecompany  to  protean  offset  in  moneys  alleged  to  have  been 
eoUacted  bat  not  aocounted  for  by  the  conductor,  by  comparisoa  of  daily 
returns  extending  over  a  period  of  eleven  months,  by  the  plaintiff  in  the 
action  and  a  fellow-conductor  running  alternate  days  over  the  same  route. 
held,  that  such  method  of  proof  was  erroneous,  and  the  evidence  properly 
excluded  from  the  jury  ;  also,  that  where  the  verdict  must,  under  the 
law,  Imve  been  the  same,  notwithstanding  the  admisBUm  ol  tke  erridseee 
excluded,  the  verdict  would  not  be  dislarbed. 

Error  to  County  Court  of  Arapahoe  Cawniy. 

The  case  is  stated  in  the  opinion. 

Messrs.  Wells,  Smith  &  Macon,  for  plaintiff  in  error. 

Messrs.    Patterson  &  Campbell,   for  defendant  in 
error* 

Thatcher,  C.  J.  Robert  A.  Glassoott  was  a  conductor  of 
the  defendant  company.  He  brought  suit  against  the  com- 
pany for  the  balance  claimed  to  be  due  him  for  services  as 
conductor  rendered  to  the  company,  laying  his  damages  at 
five  hundred  dollars,  for  whicli  sura  a  verdict  was  returned 
and  judgment  entered  in  the  court  below.  Unless  the  de- 
fendant was  entitled  to  an  offset,  no  dispute  arises  as  to  the 
correctness  of  the  judgment.  The  company  by  its  pleas 
and  proof  offered  to  offset  against  the  claim  of  the  conductor, 
the  sum  of  fifteen  hundred  dollars,  which  it  is  alleged 
that  he,  as  conductor,  had  collected  from  passengers 
traveling  on  his  train,  and  retained  and  converted  to  his 
own  use.  To  support  the  allegations  of  conversion  and  the 
amount  of  the  same,  plaintiff  in  error  called  R.  P.  Weitbrec, 
its  treasurer,  and  proved  by  him  that  defendant  in  error  had 
been  conductor  of  passenger  trains  of  plaintiff  in  error, 
running  between  Denver  and  El  Moro,  during  eleven 
months  next  preceding  May  1,  1877 ;  that  it  was  the  duty 
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of  defendant  in  error,  as  such  oondnotor,  to  collect  fatre  of 
all  passengers  on  his  trains  not  provided  with  tickets ;  that 
a  round  trip  of  a  train  run  by  defendant  in  error  was  from 
Denver  to  £1  Moro  and  back  to  Denver,  a  distance  of  220 
miles  each  way  ;  that  attheconolnsion  of  every  such  round 
trip,  defsndant  in  error  was  required  to  report  to  the  auditor 
and  treasurer  of  plaintiff  in  error  the  number  of  pass- 
engers carried  each  way,  the  points  on  the  route  to  which 
and  from  which  they  were  transported,  with  the  number 
and  kind  of  tickets  on  which  they  traveled,  the  number 
without  tickets,  and  the  amount  of  money  collected  from 
such  passengers,  which  money  it  was  his  duty  to  tarn  over 
to  the  treasurer  at  the  end  of  each  round  trip  ;  that  he,  the 
witness,  had  in  court  every  one  of  such  reports  made  by 
defendant  in  error  during  said  eleven  months;  that  plain- 
tiff in  error  had  another  conductor,  named  Cole  Lydon, 
who  conducted  trains  of  plaintiff  in  error  ou  alternate  days 
with  defendant  in  error  ;  that  Lydon  made  same  number  of 
trips  as  defendant  in  error  in  said  eleven  months ;  that  said 
Lydon's  trains  generally,  although  not  always,  contained 
same  number  of  cars  as  that  of  defendant  in  error ;  that 
number  of  cars  was  liable  to  be  increased  or  diminished  as 
necessities  of  travel  required  ;  the  schedule  of  fares  was 
same  ;  that  he,  witness,  also  had  all  of  Lydon^  s  reports  for 
said  eleven  months,  and  that  they  were  tlie  same  as  those 
made  by  defendant  in  error,  but  differed  in  the  amount 
of  money  shown  to  have  been  received  during  said  eleven 
months. 

The  only  controversy  in  this  case  arises  as  to  the  manner 
in  which  the  company  proposed  to  prove  that  Glasscott  was 
in  delknlt.  The  theory  of  the  company  seems  to  be  that 
upon  the  above  statement  of  facts  Glasscott  should  be  held 
liable  for  the  difference  between  Lydon's  receipt  and  the 
amount  he,  Glasscott,  paid  to  the  treasurer.  With  a  view 
to  fix  his  liability  and  the  amount  thereof,  the  attorney  of 
tile  company  interrogated  the  witness  as  to  the  difference 
between  the  receipts  of  the  two  conductors.    This  evidence, 
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and  other  evidence  belonging  to  the  same  class,  the  court 
excluded.    All  other  evidence  offered  was  admitted.    Our 
only  inquiry,  therefore,  is  :  Did  the  court  err  in  excluding 
the  evidence  mentioned  }    The  learned  counsel  insist  that 
had  it  been  made  to  appear  that  there  was  a  difference  in 
favor  of  Lydou  between  the  total  sums  paid  the  treasurer 
by  the  two  conductors,    "if  the  jury  had  found  for  the 
plaintiff  in  error,  upon  that  circumstance  alone,  the  coxut 
would  not  have  been  justified  in  setting  the  verdict  aside." 
This  proposition  is,  we  think,  untenable.    The  possibility 
that  there  might  be  an  exact  equality  in  the  receipts  of  the 
two  conductors  is  so  remote,  and  subject  to  so  many  disturb- 
ing influences,  that  we  cannot  believe  that  it  can  justly  be 
considered  as  the  foundation  of  legal  liability .     One  con- 
ductor may  be  more  attentive  to  the  patrons  of  the  road, 
and  therefore  more  popular  than  another.    The  current  of 
travel  may  be  very  unequal  on  two  successive  days,  and 
this  may  continue  for  weeks.    Excursion  trains,  crowded 
with  passengers,  may  have  been  run  on  certain  days,  which 
might  materially  increase  the  receipts  on  such  days.     On 
one  day  every  passenger  getting  on  board  at  Denver  might 
be  provided  with  a  ticket,  and  the  receipts  at  this  point  in 
consequence  be  nothing.    The  next  day  one  or  a  dozen  pas- 
sengers may  have  boarded  the  train  and  have  forgotten  to 
buy  tickets.    The  same  thing  is  liable  all  along  the  line,  so 
that  even  if  the  number  of  passengers  carried  by  each  con- 
ductor during  the  period  of  eleven  months,  or  any  shorter 
period,  should  be  the  same,  it  is  by  no  means,  in  our  judg- 
.ment,  a  fair  inference  that  the  receipts  will  be  the  same,  or 
approximately  so.    Counsel  treatp  us  with  a  metaphysical 
disquisition  on  the  "  Doctrine  of  Chances  "  and  the  **  Theory 
of  Probabilities,'*  and  even  indulge  in  algebraic  equations 
for  the  purpose  of  demonstrating  the  remoteness  of  the 
possibility  that  the  receipts  of  the  two  conductors  would  be 
the  same.     We  have  not  thought  it  necessary  to  solve  the 
algebraic  problem  with  a  view  to  determine  the  chance  of 
equality  of  receipts.    It  is  true  that  cateris  paribu^s  the 
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position  that  an  equal  number  of  i)ersons  would  forget  to 
"buy  their  tickets  each  day  before  entering  the  cars  is  not 
unsupported  by  metaphysical  writers.  Says  Mr.  Henry 
Thomas  Buckle,  in  his  work  on  the  "History  of  Civiliza- 
tion in  England  "  (Vol.  1,  page  32) :  "  We  are  now  able  to 
prove  that  even  the  aberrations  of  memory  are  marked  by 
a  general  cliaracter  of  necessary  and  invariable  order.  The 
post-offices  of  London  and  of  Paris  have  latterly  published 
returns  of  the  numbiir  of  letters  which  tiie  writers  through 
forgetfulness  omitted  to  direct :  and  making  all-owance/or 
the  difference  of  circumstances^  the  returns  are  year  after 
year  copies  of  each  other.  Year  after  year  the  same  pro- 
portion of  letter  writers  forget  this  simple  act ;  so  that  for 
each  successive  period  we  can  actually  foretell  the  number 
of  persons  whose  memory  will  fail  them  in  regard  to  this 
trifling,  and  as  it  might  appear,  accidental  occurrence." 

Whether  or  not  forgetfulness  is  under  unvarying  laws, 
certain  it  is,  in  our  opinion,  that  in  addition  to  forgetfulness, 
there  is  such  a  complication  of  causes  tending  to  vary  the 
receipts  of  the  two  conductors,  that  it  would  be  unsafe,  as 
well  as  unwarranted,  to  adopt  the  rule  for  which  plaintilT  in 
error  contends.  We  can  find  no  support  for  it  in  the  adju- 
dicated cases. 

For  eleven  months  Glasscott  had  been  the  trusted  agent 
of  the  company.  Witli  regularity  at  the  close  of  ^veitY 
round  trip  he  accounted  to  the  company  for  the  alleged 
amount  of  his  receipts.  Of  his  own  accord,  without  the 
slightest  suspicion  as  to  his  fidelity  having  been  expressed 
against  him,  he  quit  the  company's  service.  The  fact  of 
the  difference  between  the  receipts  of  the  two  conductors, 
had  it  been  proved,  would  have  been  far  from  establishing 
the  matter  in  dispute,  viz. :  that  the  difference  had  in  fact 
been-coUected  and  embezzled  by  Glasscott.  It  is  so  remote 
11  circumstance  that,  had  the  rejected  evidence  been  received, 
the  jury  would  not  have  been  warranted  in  rendering  a  dif- 
ferent verdict.  The  verdict,  had  the  excluded  evidence  been 
admitted,  not  only  might  but  must^  under  the  law,  have 
been  the  same.  In  such  case  the  rule  is  that  the  verdict 
Vol,  IV— 36 
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8]K>i}}d  not  be  distarbed.    City  Bank  of  BrooTdnfn  v.  l>eair^ 
Iwrn,  20  If .  Y.  246;  Starhvrd  v.  Batrow*,  48  id,  200. 
The  jadgment  of  the  court  below  will  be  affirmed  with 

GOltB. 

Affirmed. 

Mr.  Justice  Stoke,  having  been  of  oounsel^  did  not  sit  in 
this  case. 


Pbakoib  i>.  Wells. 

Under  the  former  BjBtem  of  practice  a  jadgment  or  decree  rendered  In  ^ 
tion  is  void ;  where  the  law  does  not  confer  Juriediction,  astipnlation  that 
jadgment  miglit  be  entered  in  vacation  would  be  unavailing. 

Appeal  from  District  Court  of  dear  Oreek  Oouniy. 
Mx.  L.  d  Rockwell,  for  appeUant 
Mr.  E.  T.  Wells,  pro  $e. 

Per  Curiam.  The  decree  pursuant  to  stipulation  of  par- 
ties, upon  which  was  founded  an  order  of  court,  was  ren- 
dered in  raoation.  The  cause  was  pending  in  the  district 
court  of  the  second  judicial  district  of  the  late  Territory,  in 
and  for  Clear  Creek  county.  The  hearing  was  had  in  a  dif- 
ferent district,  at  the  supreme  court  chambers,  and  after  tine 
adjournment  of  the  district  court  for  Clear  Creek  county. 

The  decree  was  rendered  at  neither  the  time  nor  place 
provided  by  law,  nor  was  it  in  any  sense  the  act  of  the 
court.  Cooper,  et  oL  v.  The  Amerioan  Central  Ins.  Co,^ 
Col.  818;  Brumley  v.  The  /S&afe,  90  Ark.  77;  Osborne, 
Ex  pa/rte^  24  id.  479;  WighJman  v.  Ka/rsner,  30  Ala.  451 ; 
Oarliok  v.  Dunn,  42  id.  464;  Doss  v.  WaggoTher^  8  Tex.  616; 
Richardson  v.  HurUer,  23  La,  Ann.  483;  White  v.  Biggs, 
27  Me.  117;  Bnmn  v.  Compton,  8  Tenn.  451. 

In  the  case  of  Feabod/yY.  Thaioher  et  of-,  8  Ool.  275,  Mr. 
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Justice  WBiiiiB/  ftpeaking  for  a  majority  of  the  conrt,  aseerts 
the  doctrine  that  the  stipulation  of  parties  cannot  confer 
jurisdiction  when  the  law  does  not  give  it. 

In  the  cases  of  PiUey  v.  Cody  {ante^  p.  109),  and  Kirtley 
arid  Roberts  v,  MaashaU  Silver  Mining  Co.^  {antCy  p.  Ill), 
the  identical  question  before  us  was  determined.  It  was 
there  held  that  a  judgment  or  decree  rendered  in  vacation, 
entered  as  of  term,  in  the  absence  of  a  statute  authorixing 
it,  was  withoiit  validity.  Nor  is  it  thought  that  the  order 
of  court  by  which  it  was  sought  to  confer  jurisdiction  upon 
the  judge  in  vacation  to  hear  and  determine  the  cause  in  a 
different  district  was  legally  effectual  for  any  purpose. 

In  MUey  v.  Cody^  supra^  the  court  says  under  the  former 
systeu  of  practice  "  there  was  no  authority  of  law  for  the 
hearing  and  judgment  in  vacation,  and  the  judgment  was 
absolutely  void.  The  agreement  by  the  litigant  parties,  that 
the  judgment  so  rendered  should  be  treated  (contrary  to 
the  fact)  as  having  been  rendered  and  entered  as  of  the  trial 
term,  is  substantially,  notwithstanding  the  terms  in  which 
it  is  couched,  an  attempt  to  confer  by  consent  a  jurisdic- 
tion which  the  law  did  not  authoriae  or  afford." 

The  decree  will  be  reversed  without  prejudice  to  the  tes- 
timony already  taken,  and  the  cause  remanded  for  further 
pxooeedings.  Reversed. 

DscBKX  Bbndxbxd  in  Vacation  was  held  void  In  AtcMton,  TJt3LF.B,B.y,  Buptt^^ 


CooK  et  al.  V.  Biodsn. 

1.  Instructions  given  or  refused  by  the  oonrt  below  cannot  be  reyiewedby 

this  court  whero  the  exoe|»tion  to  them  is  genem], 

2.  Where  a  eheriff  is  a  party  to  a  canse  pending  in  th»  probate  coorl  tbe  oor- 

oner  is  the  proper  officer  te  execute  pvo«eas  issning  out  of  such  ooart  in 
such  caae. 
8.  ReguUrlj,  when  a  Mieriff  is  a  party  to  an  action,  his  official  character 
should  appear  by  allegation  in  the  declaration,  or  by  suggestion  of  record  5 
the  courts,  however,  will,  in  the  first  instance,  take  judicial  notice  of  who 
are  their  officers. 
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•J 


4.  Trespasa  will  lie  against  an  officer  who  takes  the  gooda*  and  chattels  of  the 

owner  on  an  execation  or  attachment  against  a  third  person.  To  main* 
tain  the  action  the  plaintiff  must  show  actual  or  constructive  possecBion, 
or  general  or  special  property  in  them,  and  a  right  to  the  immediate  poe- 
session. 

5.  The  title  to  chattehi  may  pass,  though  the  possession  may  not  change. 

6.  No  mau  will  be  permitted  to  set  up  his  own  fraud  as  a  basis  or  daim  for 

his  own  benefit. 

7.  The  term  "  subscribed  "  in  the  statute  (R.  S.,  p.  389,  §  12),  held  to  be  a  sub- 

stitute  for  the  word  "  signed  "  in  the  English  statute,  and  as  requiring  a 
signature  at  the  end  of  a  written  or  printed  instrument. 

8.  In  contemplation  of  the  statute  (Laws  1874,  p.  185),  a  femme  covert  is  no 

longer  8ub  patestati  viri  in  respect  to  the  acquisition,  enjoyment  and  dis- 
position of  real  and  personal  property. 

0.  The  care  and  contt-ol  of  the  wife's  property  by  the  husband  will  not  per  $e 
operate  to  defeat  the  wife's  right  as  against  the  creditors  of  the  husband 

Error  to  Ccniniy  Court  of  Larimer  County. 

Trespass  de  bonis  asportatis.  Plea  not  guilty  arid  two 
special  pleas,  the  first  being : 

A  plea  of  confession  and  avoidance,  setting  up  a  levy  of 
an  attachment  writ  upon  the  property  in  question,  at  the 
suit  of  Yeager  against  John  H.  Rigden,  and  that  the  prop- 
erty was  the  property  of  John  H.  Rigden,  and  in  his  pos- 
session at  the  time  when,  etc.  Second^  actio  norij  '*  because 
they  say  that  after  the  said  defendant  the  said  Marcus  Coon 
had  executed  the  aforesaid  writ  of  attachment  on  said  prop- 
erty, described  in  said  declaration  herein,  and  had  taken 
said  property  into  his  actual  possession,  to  wit:  on  the  21st 
day  of  April,  1877,  and  before  the  commencement  of  this 
action,  and  after  the  committing  of  the  supposed  trespass 
alleged  in  said  declaration,  the  said  defendant  herein, 
Joshua  Yeager  and  John  H.  Rigden,  the  husband  of  the 
said  plaintiff  herein,  made  and  entered  into  a  written  agree- 
ment that  said  attachment  levy  might  remain  on  said  prop- 
erty, being  the  property  described  in  the  declaration  herein, 
and  not  be  released  except  said  John  Rigden  could  sell  it 
or  part  thereof,  and  pay  the  amount  of  said  sale  to  said 
defendant,  Joshua  Yeager,  which  agreement  is  in  words 
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and  figures  as  follows,  to  wit :  *  This  agreement,  entered  into 
the  21st  of  April,  1877,  between  Joshua  H.  Yeager  of  the 
first  part,  and  John  H.  Rigden  of  the  second  part,  witness- 
eth  :  That  whereas,  the  said  party  of  the  first  part  did  on 
the  20th  day  of  April,  1877,  institute  a  suit  by  attachment, 
in  the  district  court  of  the  county  of  Larimer,  against  the 
said  party  of  the  second  part,  to  secure  a  certain  demand 
against  him,  and,  whereas,  the  sheriff  of  said  county  levied 
said  writ  on  certain  property  of  said  party  of  the  second 
part,  this  day,  now,  therefore,  it  is  hereby  stipulated  and 
agreed,  that  said  attachment  levy  shall  remain  on  said 
property,  and  that  in  the  meantime  said  party  of  the  second 
part  may  have  three  months  to  pay  and  satisfy  so  much  of 
the  said  attachment  claim  as  the  note  amounts  to,  and  that 
if  he  can  sell  any  of  the  property  attached  he  shall  have 
the  same  released,  provided  he  pays  what  the  property  sells 
for,  to  the  party  of  the  first  part,  to  apply  on  the  claim  sued 
on,  and  the  party  of  the  first  part  hereby  remits  ten  dollars 
of  the  amount  of  the  attachment  costs.  It  is  also  hereby 
stipulated  that  the  party  of  the  second  part  hereby  relin- 
quishes all  the  right,  title  and  claim  to  the  possession  of  a 
herd  of  cattle,  as  per  agreement  entered  into  between  said 
parties  on  the  11th  day  of  December,  1875.  And  said  party 
of  the  second  part  hereby  agrees  to  go  to  work  immediately 
and  gather  and  hunt  up  all  the  cattle  belonging  to  said 
party  of  the  first  part  that  can  be  found,  and  account  for 
those  which  cannot  be  found,  and  deliver  them  up  to  said 
party  of  the  first  part,  and  fully  pay  and  satisfy  and  indem- 
nify said  party  of  the  first  part  for  all  loss,  costs  and  ex- 
penses herein  and  under  said  agreement,  except  the  sum  of 
ten  dollars  costs  remitted.  The  party  of  the  first  part  is  to 
furnish  two  hands  to  assist  in  gathering  said  stock,  and 
after  all  said  cattle  are  gathered  in  and  accounted  or  paid 
for,  and  all  the  expense  and  costs  paid  as  aforesaid,  and 
said  attachment  satisfied,  the  said  suit  is  to  be  dismissed  by 
said  party  of  the  first  part,  at  defendant's  cost.  It  is 
also  agreed  that  the  party  of  the  first  part  shall  take  the 
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cattle  from  the  ranch  of  the  party  of  the  second  part  in  said 
county  as  fast  as  they  can  be  found,  free  of  charge  against 
the  party  of  the  second  part,  and  is  not  bound  to  furnish 
the  two  hands  to  gather  in  the  stock  as  herein  stipulated. 
(Signed)  J.  H.  Ykaoer, 

J.    EL   RiGDEN.' 

And  the  defendants  say  that  the  stock  and  goods  and 
chattels  mentioned  in  the  aforesaid  agreement  are  the  same 
and  none  other  than  the  said  goods  and  chattels  described 
in  said  declaration  herein,  and  that  they  are  the  same  goods 
and  chattels  now  held  by  virtue  of  said  writ  of  attachment, 
and  none  other;  and  that  said  a^eement  is  still  in  force  and 
unsatisfied ;  and  that  the  said  goods  and  chattels  referred 
to  in  said  agreement  held  by  said  attachment  are  the  same 
and  none  other  than  the  goods  and  chattels  described  in 
said  declaration  proven  the  property  of  said  John  EL  Rig- 
den  when  they  were  attached  and  liable  to  be  attached  at 
the  county  aforesaid,  and  this  the  defendants  are  ready  to 
verify.    Wherefore  they  pray  judgment,  etc." 

To  which  the  plaintiff  replied  that  the  property  in  the 
said  goods  and  cliattels  was  not  in  the  said  John  H.  Rigden, 
as  in  said  pleas  alleged,  but  in  the  said  plaintiff. 

The  other  facts  are  sufficiently  stated  in  the  opinion. 

Mr.  Q-.  Berkley  and  Mr.  E.  V.  Price,  for  plaintiff  in 
error. 

Messrs.  Huohes  &  Welborn,  for  defendants  in  error. 

Blm»t,  J.  Under  date  of  February  16, 1876,  John  E 
Rigden  sold  to  J.  H.  Yeager,  certain  cattle  and  other 
chattels,  giving  a  bill  of  sale  of  the  same.  On  the  18th  of 
April  following,  Yeager  sold  the  same  property  to  Caroline 
Rigden,  the  wife  of  J.  H.  Rigden,  the  first  vendor,  also 
giving  a  bill  of  sale  therefor.  On  the  20th  day  of  April, 
1877,  Yeager  bie^  out  of  the  district  court  for  th(»  county  (A 
Larimer  a  writ  of  attaehmeat  against  tbe  g$0dB  and  chat- 
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tels,  lands  and  tenemetits  of  the  said  John  H*  Rigden, 
which  was  leried  by  the  sheriff  upon  the  property  thtis 
transferred,  as  the  property  of  J.  H.  Rigden.  On  the  28d 
of  May  following,  Caroline  Rigden,  the  wife,  brought  an 
action  of  trespass  in  the  connty  court  of  Larimer  county, 
against  Yeager,  the  plaintiff  in  tlie  attachment  suit,  and 
Marcus  Coon,  the  sheriff,  who  made  the  levy.  Trial  was 
had  in  the  trespass  suit  at  the  June  term,  resulting  in  a 
verdict  in  favor  of  the  plaintiff  for  $1,600. 

The  defendants,  Yeager  and  Coon,  bring  error. 

The  instructions  in  this  case,  both  given  and  refused, 
cannot  be  reviewed  in  this  court  as  the  exception  to  them 
is  general.  Such  an  exception  we  have  repeatedly  held 
insufficient.  Webber  v.  Bmmerson^  3  Col.  248 ;  The  Kansas 
Pacific  H:  R.  v.  Ward,  ante,  p.  30. 

The  remaining  assignments  we  will  consider  itt  theit 
order.  A  motion  was  made  to  quash  both  the  summons 
and  venire,'  as  being  improperly  directed  to  and  served  by 
the  coroner.  Section  S,  Article  6,  R.  S.,  p.  180,  provides 
that  the  coroner  shall  serve  and  execute  process  of  every 
kind,  and  perform  all  other  duties  of  the  sheriff  when  the 
sheriff  shall  be  a  party  to  the  case.  *  *  *  *  This  is  a 
special  provision  for  the  service  of  process  in  suits  where 
the  sheriff  is  aparty,  and  controls  and  limits  section  33  of  the 
act  concerning  probate  courts,  R.  S.,  p.  527,  which  provides 
that  "  all  process  issued  by  or  out  of  said  probate  courts, 
shall  be  directed  to  the  sheriff  or  any  constable  of  the 
proper  county." 

The  probate  (now  county)  cotirt  is  a  court  of  record.  The 
sheriff  is  an  officer  of  all  courts  of  record  in  his  county, 
and  the  same  reason  exists  for  holding  this  provision 
applicable  to  the  probate  as  to  the  district  court.  Both 
motions  were  properly  overruled.  Regularly  we  think, 
when  the  sheriff  is  a  party,  his  official  character  should 
appear  by  allegation  in  the  declaration  or  by  suggestion  of 
record.  Courts,  however,  take  judicial  notice  of  who  are 
their  own  officers,  and,  in  the  absence  of  any  proof  to  the 


Digitized  by 


Google 


380  Coon  et  al.  t>.  Riodsn.  [Dec.  T., 

contrary,  the  court  in  this  instance  was  justified  in  presum- 
ing the  identity  of  the  defendant  and  the  sheriff. 

In  the  absence  of  any  showing  that  the  defendant  Coon 
was  not  the  sheriff  of  that  name,  the  court  was  not  called 
upon  to  quash  the  writs,  nor  was  the  defendant  entitled  to 
judgment  on  his  pleas. 

The  matter  set  up  in  the  two  special  pleas  would  not 
avail  as  a  bar  to  a  recovery,  unless  Bigden,  the  husband, 
was  the  owner  of  the  property  attached  His  agreement 
that  the  property  attached  should  remain  subject  to  the 
attachment  was  without  force  or  effect^  unless  the  title  to 
the  property  was  in  him.  There  is  no  allegation  that  in 
making  this  agreement  he  acted  as  agent  of  his  wife.  The 
replication,  therefore,  in  denying  the  ownership  of  Rigden, 
went  to  all  that  was  material  in  the  pleas,  and  the  defend- 
ant's  motion  for  judgment,  upon  the  ground  that  his 
special  pleas  were  not  traversed,  was  without  merit 

The  objection  that  the  verdict  was  against  the  evidence 
resolves  itself  into  two  propositions : 

Ist.  That  there  was  not  sufficient  evidence  that  the  plain- 
tiff had  either  a  general  or  qualified  property  in  the  chattels 
whicli  were  the  subject  of  the  trespass. 

2nd.  That  there  was  not  sufficient  evidence  of  possession, 
either  actual  or  constructive,  to  maintain  the  action. 

Trespass  lies  against  an  officer  who  takes  the  goods  and 
chattels  of  the  owner,  on  an  execution  or  attachment  against 
a  third  person.  Oauche  v.  Mayor^  27  111.  134 ;  Sisssing  v. 
3IcClosJcey,  37  id.  341. 

To  maintain  the  action,  the  plaintiff  must  have  had,  at 
the  time  of  the  commission  of  the  injury,  the  actual  or  con- 
structive possession  of  the  goods,  or  general  or  special 
property  in  them,  and  a  right  to  the  immediate  possession, 
1  Waterman  on  Trespass,  §  521,  and  cases  there  cited. 

Treating  the  sale  by  Rigden  to  Teager,  and  the  subse- 
quent sale  by  Yeager  to  the  plaintiff,  as  a  bona  fide  trans- 
action, there  wias  abundant  evidence  to  show  property  in 
the  plaintiff.    There  was  a  bill  of  sale  to  her  from  the 
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defendant,  Teager,  and  his  receipt  for  the  purchase-money. 
It  vrs.3  also  in  evidence  that  the  property  was  originally 
purchased  with  money  which  the  wife  had  received  from 
her  relatives  in  Englj^nd,  and  that  the  note  of  Yeager,  held 
by  her,  represented  a  part  of  this  money.  There  does  not 
appear  to  have  been  any  actual  delivery  under  either  sale  ; 
nor  as  between  the  parties  was  any  actual  delivery  neces- 
sary. The  title  to  chattels  may  pass  though  the  possession 
may  not  change.  In  each  case,  the  possession  remained 
with  Rigden.  Whether  he  acted  as  the  agent  of  the  wife, 
in  holding  the  cattle,  need  not  be  determined.  She  was  the 
general  owner,  and,  as  such,  had  the  right  to  immediate 
possession,  and  this  was  all  that  was  required  for  the  main- 
tenance of  the  action.     1  Waterman  on  Trespass,  supra. 

It  IS  insisted,  however,  that  the  respective  transfers  were 
made  with  a  fraudulent  view  of  putting  the  property  into 
the  hands  of  the  wife,  and  beyond  the  reach  of  the  creditors 
of  the  husband.  There  was  some  evidence  going  to  show, 
that  such  was  the  purpose,  whether  sufficient  or  not,  we 
need  not  inquire.  If  such  was  the  character  of  the  trans- 
action, tlie  defendant,  Yeager,  was  a  party  to  it,  and  may 
not  impeach  it.  He  executed  a  bill  of  sale  to  the  plaintiff, 
acknowledging  the  receipt  of  tlie  purchase-money,  and,  in 
the  absence  of  any  fraud  touching  its  execution,  he  is  not 
in  a  position  to  question  its  bona  fldes  as  a  creditor  of 
Rigden,  the  husband. 

A  conveyance  to  defeat  creditors  is  good  as-  between  the 
parties  and  their  representatives.  It  is  not  competent  for 
either  party  to  impeaoli  the  provisions  of  such  a  contract 
on  the  ground  that  it  was  intended  as  a  fraud  on  creditors, 
for  the  general  principle  of  law,  that  no  man  shall  set  up 
his  own  fraud  as  the  basis  of  a  right  or  claim  for  his  own 
benefit,  would  clearly  apply.    Benj.  on  Sales,  §  490. 

It  is  objected,  however,  that  the  bill  of  sale  from  Teager 
to  the  plaintiff  was  not  subscribed  as  required  by  the  12th 
section  of  the  Statute  of  Frauds  (R.  S.,  p.  339),  and  was 
void. 

Vol.  iv-ae 
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The  bill  of  sale  recites  the  saJe,  specifies  the  several  chat- 
tels sold  and  their  separate  as  well  as  aggregate  value. 
Across  the  face  of  this  are  written  the  words  ''  Received  of 
Caroline  Rigden,  the  sura  of  eleven  hundred  and  twenty- 
five  dollars." 

Our  statute  requires  that  the  memorandum  shall  be  sub- 
scribed by  the  party  to  be  charged.  The  term  ''  subscribed '^ 
is  a  substitute  for  the  term  ''sigued,"  used  in  the  English 
statute,  29  Charlea,  and  is  held,  ^'in  its  habitual  use,  and 
according  to  both  its  populax  and  literary  signification,  to 
require  a  signature  at  the  end  of  a  printed  or  written 
instrument."  James  v.  PaUorty  2  Seld.  (N.  Y.)  13 ;  Bam 
V.  Shields,  29  Wend.  350. 

The  bill  of  sale  and  the  receipt  are  evidently  but  parts  of  an 
entire  contract  The  one  evidences  the  sale,  and  the  other  the 
payment  of  the  purohase-money.  Why  it  was  written 
across  the  face  of  the  bill  of  sale  does  not  appear.  It  may 
have  been  for  want  of  space  at  the  bottom  of  the  page,  or 
the  whim  of  the  party  who  drafted  it.  It  is  imniaterial. 
The  receipt  stands  at  the  end  of  the  contract,  and  is  sub- 
scribed by  Yeager.  This  is  a  subscription  of  the  entii-e  con- 
tract as,  much  as  if  the  receipt  followed  the  bill  of  sale  upon 
the  same  or  the  next  page.  To  say  otherwise  would  be  an 
unwarranted  refinement  in  testing  the  ordinary  business 
transactions  of  daily  life  by  the  requirements  of  the  stat- 
ute. 

The  laws  .of  this  State  contemplate  and  provide  for  the 
independent  acquisition  and  enjoyment  of  a  separate  estate 
by  the  wife.  In  the  case  of  Wells  v.  Capwoody  3  Col.  487,  it 
is  said  ''  in  contemplation  of  the  statute,  whatever  may  be 
the  actual  fact,  a  femme  covert  is  no  longer  stib  potestak 
viri ,  in  respect  to  the  acquisition,  enjoyment,  and  disposi- 
tion of  real  and  personal  property.  The  statute  asserts  her 
individuality  and  emancipates  her  in  the  respects  within 
its  purview  from  the  condition  of  thraldom  in  which  she 
was  placed  by  the  common  law." 

It  is  claimed,  however,  in  the  case  at  bar,  that  the  plain- 
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tiff  has  subjected  her  separate  property  to  liability  for  the 
debts  of  her  husband  by  reason  of  the  care  and  control 
which  she  allowed  him  over  it. 

The  doctrine  as  claimed  is  too  broad.  The  care  and  con- 
trol of  the  wife's  property  by  the  husband  will  not,  per  se^ 
operate  to  defeat  the  wife's  right  as  against  creditors.  To 
say  that,  being  the  bona  fide  owner  of  personal  property, 
she  may  not  allow  her  husband  to  have  the  general  care  of 
it,  that  he  must  avoid  any  contact  with  or  custody  of  it, 
on  peril  of  subjecting  it  to  his  debts,  would  be  practically 
to  annul  the  statute,  or  demand  a  separation  of  interest 
incompatible  with  the  marriage  relation.  The  husband  is 
the  customary  guardian  of  his  wife's  property,  where  it 
does  not  pertain  to  the  household.  Had  the  law  in  terms 
forbidden  his  care  and  custody,  its  provisions  in  the  wife's 
favor  would  have  been  practically  useless.  She  could  not 
have  availed  herself  of  them  except  by  living  separate  and 
apart  from  her  husband. 

The  legislature  must  have  foreseen  this  natural  and 
necessary  agency.  It  is  founded  on  the  marital  relation ; 
in  his  physical  strength  and  her  physical  weakness — in  that 
division  of  duties  which  is  universal,  assigning  to  the  hus- 
band the  field,  and  to  the  wife  the  house.  They  must  have 
also  foreseen  the  temptation  and  opportunity  for  fraud  and 
collusion  upon  the  part  of  the  husband  and  wife  as  against 
creditors.  Notwithstanding  this,  they  enacted  the  law  and 
left  its  abuses  to  be  guarded  against  by  the  prudence  of  par- 
ties dealing  with  them,  and  the  power  and  disposition  of 
courts  to  track  the  intricate  windings  of  fraud  and  defeat 
its  machinations. 

Should  the  wife  permit  the  husband  to  deal  with  and  sell 
her  separate  property  as  his  own,  or  obtain  credit  upon  it 
as  his  own,  undoubtedly  this  would  be  a  fraud  against 
which  courts  would  extend  their  protection.  Patton  v. 
Gates,  67  LI.  166. 

So,  too,  it  has  been  held  that  when  the  wife  places  her 
money  in  the  hands  of  her  husband  for  the  purpose  of  cap- 
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rying  on  a  general  trade,  although  iq  the  wife's  namey  and 
the  husband  by  his  labor  and  skill,  extending  through  a 
series  of  years,  increases  the  fund,  the  entire  capital  em- 
barked in  the  enterprise  will  be  liable  for  his  debts.  Wil- 
son V.  LoomiSy  65  III.  352;  WatTfian  v.  Pricey  47  id.  22; 
J?/yaA  V.  Taylor,  37  id.  249. 

But  the  case  at  bar  does  not  come  within  the  reason  of 
the  rule  laid  down  in  any  of  these  cases.  The  plaintiff  t^- 
tified  that  the  property  was  purchased  originally  with  her 
own  money,  received  by  her  from  relations  in  England;  that 
they  carried  on  a  dairy,  and  that  her  husband  as  her  agent 
had  the  general  care  of  the  cows  ;  that  upon  the  sale  to 
Yeager  by  her  husband,  he  transferred  to  her  Yeagersnote 
for  the  amount  of  the  purchase- money  as  property  belong- 
ing to  her.  The  testimony  of  the  husband  is  to  the  same 
effect 

The  husband  appears  to  have  had  the  care  of  the  cattle 
both  before  and  after  the  sales  referred  to.  That  Yeager 
left  the  cattle  in  his  charge  after  his  purchase,  is  aocon.nted 
for  by  the  fact  that  he  was  herding  other  cattle  for  Yeager 
under  a  contract. 

It  does  not  appear  that  he  held  himself  out  to  Yeager  as 
the  owner  of  the  property,  or  obtained  credit  from  him  in 
any  way  as  the  apparent  owner-  It  does  not  appear  that, 
at  the  time  the  indebtedness  to  Yeager  was  incurred, 
the  cattle  had  been  purchased.  There  was  no  concealment 
of  the  wife's  claim  to  the  property  ;  there  was  no  claim  of 
ownership  by  the  husband  by  which  Yeager  was  misled ; 
on  the  other  hand,  there  was  full  knowledge  on  the  pailrof 
Yeager  of  the  wife^s  ownership,  derived  through  himself. 
At  least  the  jury  must  have  so  believed  and  found. 

Under  such  circumstances,  to  say  that  the  general  caie 
and  supervision,  which  the  husband  exercised  over  the  prop- 
erty, will  operate  to  defeat  the  wife's  claim  and  right  to  it, 
would  be  to  defeat  the  full  intent  and  purpose  of  the  stat- 
ute, and  render  the  independent  acquisition  and  enjoyment 
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of  property  by  the  wife^  dependent  upon  onerous  and  une- 
qual conditions.     Dean  v.  Baileyy  50  111.  482. 

There  is,  therefore,  no  reason  for  reversal  on  the  ground 
that  the  verdict  is  unsupported  by  the  evidence ;  on  the 
other  hand,  we  think,  it  in  harmony  with  the  weight  of 
evidence. 

There  was  more  or  less  evidence  admitted  which  was 
objectionable  as  being  immaterial,  but  we  are  unable  to  see 
that  the  defendants  were  in  any  way  prejudiced  thereby. 

These  are  all  the  assignments  regarded  as  necessary  to 
consider. 

The  judgment  of  the  court  below  is  affirmed  with  costs. 

Affi/rmed. 

IvsTRUCTi  a  eivBN  B  REFrHEo  by  the  court  below  cannot  be  reviewed  upon  »  gMi> 
eraloxcep'     >:  .  : .  v  «■     ei: ,  14 Ooio. 320. 

AB7^  AKS  ' '  >HTBOL    F  WiFB'    Propkbtt  BY  Hdsbakd  wiU  DOt  Operate  to  defeat  the 

_^,8il«    t*  • ^      ^  ^ " " " '^ — 

IK  ««▼..» 


McIntire  ?).  Barnes  et  aL 

1.  The  statute  (Laws  1873,  p.  147)  gives,  when  its  provisions  ara  observed. 

a  lien  to  sub  contractors  and  persons  furnishing  materials  and  labor,  for 
the  value  thereof,  but  not  exceeding  the  amount  due  or  to  become  due  to 
the  principal  contractor  at  the  date  of  the  notice  to  the  owner  of  the  lien 
claimed. 

2.  A  contract  for  the  erection  of  a  building  of  *nhe  best  lumber,"  merely, 

must  be  construed  to  mean  the  best  lumber  of  which  buildings  were  ordi- 
narily constructed  at  that  place. 

R  Where  a  building  was  to  be  completed  within  a  given  time,  the  value  of 
the  rental  between  that  time  and  the  time  of  actual  completion  may  be 
recouped*  unless  by  settlement,  intended  to  be  final,  such  damages  weie 
waived  either  expressly  or  by  Implication. 

4.  Where  the  owner  permits  the  contractor  to  continue  work  after  the  expira- 

tion of  the  time  in  which  the  work  was  to  be  completed,  he  waives  the 
right  to  rescind  the  contract  on  that  ground.  But  by  consenting  to  the 
extension  he  does  not  thereby  waive  such  damages  as  he  may  have  sus- 
tained by  reason  of  the  delay. 

5.  Although  an  account  rendered  may  not  be  conclusive,  it   is  always  admifr 

Bible  to  be  weighed  by  the  court  or  jury  as  other  evidence,  and  may  be 
treated  ns  final  wlirn  made  with  full  knowledge  of  all  the  circumstances. 
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Appeal  from  District  Gowrt  qf  El  Paso  Cowity. 

Barkbb  and  otherB,  the  appeUeea,  filed  their  petition  in 
the  district  court  of  El  Paso  county  for  a  mechanics'  lien, 
allQ^ng  that  the  petitioners  contracted  with  Sybrant  who, 
as  the  agent  of  Mclntire,  the  appellant,  was  erecting  a 
building,  to  furnish  labor  and  materials  therefor.  The  cause 
was  heai-d  on  the  petition,  answer,  replications  and  master's 
report,  and  the  coart  entered  its  finding  and  decree  in  fa?or 
of  the  petitioners  to  the  effect  following : 

'^  That  Mclntire  was  owner  of  lot  19,  block  92,  in  Ck>lorado 
Springs ;  that  he  contracted  with  Sybrant  for  the  erection 
of  a  building  thereon  and  agreed  to  pay  him  therefor 
$S^100 ;  that  said  building  was  erected  in  pursuance  of 
said  contract,  and  was  accepted  by  Mclntire  upon  comple- 
tion ;  that  upon  settlement  on  September  27, 1875,  a  balance 
was  found  due  Sybrant  of  $648.82 ;  that  Barnes  furnished 
material  for  building  to  amount  of  $530.27;  that  McGovney 
&  Co.  funiished  lumber  to  amount  of  $636.09;  that  Mil- 
lard did  work  and  furnished  materials  amounting  to 
<226.60. " 

''Decktsb  :— That  Mclntire  pay  lien  claimants  within  90 
days  from  date  $646. 60  and  interest  from  September  27, 
1875,  at  10  per  cent  per  annum,  amounting  in  all  to  $736.40, 
as  follows :  To  Barnes,  $280.33 ;  to  McGovney  &  Capehart, 
$386.68;  to  Millard,  $119.40,  and  interest  on  said  sums  at 
10  per  cent  per  annum  from  date  until  paid,  and  costs  of 
suit ;  that  upon  default  the  sheriff  sell  lot  19  at  public 
aucti(Hi  to  the  highest  and  best  bidder  for  cash,  at  front 
door  of  county  clerk's  office,  and  to  give  notice  as  in  case 
ot  sales  under  execution/' 

Mclntire  prayed  and  perfected  an  appeal  to  this  court 
Other  facts  are  stated  in  the  opinion. 

Mr.  Wm.  Harbison,  for  appellant 

Mr.  Wh.  a.  Wilkes    and  Mr.  T.  A.  MoMobbis,  for 

appellees. 
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Thatohbr,  C.  J.  The  appellant  aad  J.  V.  Sybrant,  in  the 
spring  of  1875,  entered  into  a  contract  wherein  it  was  agreed 
that  the  said  Sybraat  should  build  a  house,  famishing  all 
the  material  according  to  certain  plans  and  specifications, 
on  a  certain  lot  in  the  town  of  Colorado  Springs,  and  would 
complete  the  same  on  or  before  June  15,  1876.  The  total 
consideration  to  be  paid  was  $3,100,  of  which  sum  $300 
were  to  be  paid  when  the  walls  were  completed  ;  $300  on 
completion  of  building,  and  $3,600  in  real  estate,  consisting 
of  two  lots,  one  of  the  value  of  $1,500,  the  other  of  the 
value  of  $1,000.  The  original  agreement  was  lost.  '  After 
the  building  was  completed,  upon  application  of  Mclntire, 
Sybrant  furnished  him  with  a  certificate  setting  forth,  sul> 
stantially,  the  terms  of  the  contract  as  he  understood  them. 
While  the  building  was  in.  progress  of  construction  it  is 
fairly  inferable  from  the  evidence,  that  in  lieu  of  convey- 
ing to  Sybrant  the  lot  valued  at  $1,000,  Mclntire  agreed  to 
pay  the  like  amount  in  money,  to  enable  Sybrant  to  com- 
plete the  building.  Not  only  is  the  testimony  of  Sybrant 
to  this  effect,  but  Mclntire' s  course  in  making  cash  pay- 
ments, largely  in  excess  of  the  amount  due,  if  the  terms  of 
payment  had  not  been  subsequently  altered,  tends  to  cor- 
roborate Sybrant's  statement,  that  the  original  contract  was 
subsequently  modified  by  parol,  so  far  as  to  convert  the 
$1,000  payment  in  real  estate  into  a  money  payment 

The  lieu  claimants  are  Gerrit  S.  Barnes,  the  firm  of 
McGovney  &  Capehart  and  Albert  S.  Millard.  Barnes  fur- 
nished to  Sybrajit,  the  contractor,  hardware  and  materials 
for  use,  and  that  were  used  in  the  construction  of  Mclntire's 
building,  of  the  value  of  $630.27.  McGovney  &  Capehart 
furnished  materials  of  the  value  of  $686.09  which  were  used 
in  the  building,  and  Millard  furuished  materials  which 
were  used  in  the  building  of  the  value  of  $326.60.  No  dis- 
pute arises  as  to  the  amount  due  the  several  lien  claimants 
from  Sybrant,  but  the  controversy  presented  by  the  x)lead- 
ings  and  proofs  relates  to  the  validity  of  the  several  claims 
as  liens  on  the  building  and  premises  of  Mclntixe,  under  the 
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statute  of  this  State,   approved  February  9,  1872,  Session 
Laws  1872,  p.  147. 

The  statute  just  cited,  when  its  provisions  are  observed, 
gives  a  lien  to  the  subcontractor  and  persons  furnishing 
labor  and  materials,  for  the  value  thereof,  but  not  exceeding 
the  amount  due  or  to  become  due  from  the  owner  to  the  prin- 
cipal contractor  at  the  date  of  the  notice  to  the  owner  of  the 
building,  of  the  li^n  claimed.  Jensen  el  al.  v.  Brown.  2 
Col.  604.  The  lien  of  the  sub-contractor  and  material-men 
is  always  in  strict  subordination  to  the  terms  of  the  original 
contract  between  the  owner  and  his  immediate  contractor. 
Phillips  on  Mechanics'  Liens,  §  62.  A  material  inquiry 
therefore  is,  what  amount  was  due  at,  or  became  due  after, 
the  filing  of  the  lien. 

Appellant  urges  that  the  building  was  not  finished  as  the 
contract  of  Sybrant.  It  is  true  that  as  he  was  making  but 
slow  progress  in  the  construction  of  the  building,  McIntire 
directed  Sybrant' s  foreman  to  complete  the  work  more 
sj>e('dily  so  that  it  might  be  ready  for  occupancy  by  D.  J. 
Martin,  his  prospective  tenant.  The  building  was  comple- 
ted by  the  foreman  with  tlieconsent,  and  to  a  certain  extent, 
under  the  direction  of  Sybrant.  McIntire  treated  the  con- 
tract as  entire  and  as  completed  by  Sybrant.  In  the  account 
rendered  by  McIntire  to  Sybrant,  the  amount  paid  the  fore- 
man by  McIntire  was  charged  up  to  Sybrant.  We  do  not 
think  the  court  erred  in  finding  that  the  building  was  com- 
pleted by  Sybrant.  The  account  rendered  demonstrates, 
that,  as  understood  by  the  parties,  Sybrant  was  accounta- 
ble to  McIntire  for  whatever  amount  was  advanced  to  the 
foreman  toward  the  completion  of  the  building. 

Although  the  contract  called  for  the  best  lumber,  it  is  not 
necessarily  to  be  construed  to  mean  lumber  of  rare  or  extra- 
ordinary quality.  Within  the  reasonable  intent  of  the  con- 
tract, "the  best  lumber"  means  the  best  of  the  kind  that 
is  ordinarily  used  in  the  construction  of  like  buildings.  In 
view  of  the  fact  that  the  evidence  discloses  that  there  was 
4]one  other  than  Colorado  lumber  in  the  Colorado  Springs 
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market  at  the  time,  it  is  to  be  presnmed  that  had  it  been  the 
intention  of  the  parties  that  clear  Chicago  lumber,  or  any- 
other  lumber  to  be  transported  from  a  distant  market,  should 
be  used,  the  contract  by  apt  words  would  have  so  declared. 
Had  it  been  made  to  appear  that  Chicago  lumber  was  ordina- 
rily used  in  Colorado  Springs  in  the  construction  of  similar 
buildings,  the  question  might  be  differently  resolved.  In 
the  absence  of  such  evidence  the  claim  to  recoup  damages 
on  the  basis  of  the  difference  in  value  between  Chicago  lum- 
ber and  Colorado  lumber  of  the  kind  used  in  the  building, 
is  not  well  founded. 

The  testimony  as  to  the  character  of  the  Colorado  lumber 
used  in  the  building  is  widely  conflicting.  If  there  was 
any  departure  from  the  terms  of  the  contract  in  this  respect, 
what  damages,  if  any,  were  sustained,  does  not  appear.  In 
view  of  all  the  evidence,  we  think  the  court  might  have 
found,  as  it  must,  in  fact,  have  found,  that  any  claim  for 
damages  on  that  ground  had  been  waived  by  the  acts  and 
conduct  of  the  appellant. 

A  very  different  question  relates  to  the  appellant's  claim 
to  recoup,  on  the  ground  that  the  building  was  not  com- 
pleted within  the  agreed  time.  According  to  the  terms  of 
the  contract,  the  building  was  to  have  been  finished  June 
15,  1875 ;  but  Mclntire,  by  permitting  Sybrant  to  continue 
to  work  on  his  contract  after  the  expiration  of  the  time, 
waived  his  right  to  rescind  the  contract  on  that  ground. 
But,  by  consenting  to  the  extension,  he  did  not  thereby 
waive  such  damages  as  he  may  have  sustained  by  reason  of 
the  delay.  Waterman  on  Set  off,  §  515 ;  Sedgwick  on 
Meas.  of  Dam.,  p.  215  (n) ;  Sinclair  v.  TaZlmadgey  35  Barb. 
602;  AbboU  v.  Oatch,  13  Md.  314. 

The  evidence  shows  that  the  appellant  caused  the  build- 
ing to  be  erected,  not  for  his  own  use,  but  with  the  intention 
of  renting  it  to  others.  K  it  should  appear  that  the  build- 
ing could  have  been  rented  June  15th,  had  it  then  been 
completed,  or  at  any  time  thereafter  prior  to  September  1st, 
when  it  was  finished,  ordinarily,  the  owner  would  be 
Vol.  IV  —  87 
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entitled  to  recoup  the  amouut  he  might  aad  could  ha?e 
received  for  ita  use,  for  such  a  period  xii"  time  as  it  might 
aad  would  have  been  used>  had  the  building  been  completed 
within  tlie  contract  time.    Wagiier  v.  Coi^khiU^  40  Barb.  175- 

From  the  testimony  of  Mclntire  and  Martin,  it  appeals 
that  had  the  building  been  completed  in  time,  it  would  have 
been  occupied  by  a  tenant,  two  and  half  months  before  it 
was  finally  finished.  The  rental  value  for  that  period 
might  be  recouped,  unless,  by  a  subsequent  settlem^t 
intended  by  the  parties  to  be  final,  such  damages  were 
expressly,  or  by  implication,  waived. 

About  a  month  after  the  completion  of  the  building,  sub- 
contractors and  materialmen  Jiaving  applied  to  Mclntiie 
for  the  amount  they  claimed  to  be  due,  he  sought  a  settle- 
ment with  Sy  brant,  so  that  he  (Mclntire)  might  be  enabled  to 
payoff  the  lien  claimants  ^rorato.  Sybrant  testifies,  that 
before  the  settlement  was  had,  ''Mclntire  claimed  he  wanted 
to  know  how  much  money  was  going  to  parties  who  had 
claims  against  the  building."  Accordingly,  he  tendered 
the  following  account  to  Sybrant: 

''H.  A.  Mclntire,  real  estate,  loan  and  insurance  agent, 
Colorado  Springs,  Colorado. 

This  statement  of  account  between  H.  A.  Mclntire  and 
J.  V.  Sybrant,  made  this  27th  day  of  September,  1875, 
shows  that  the  contract  price  of  building  erected  on  lot  19, 
block  92,  Colorado  Springs, 

was $3,100  00 

There  was  paid  June  10, 1876 $650  00 

There  was  paid  July  6,  1876 1, 460  00 

There  was  paid  July  29,  18?6 106  00 

On  August  26,  1875,  it  being  impossible 
to  get  the  building  completed  by  the 
contractor,  another  party  was  called 
and  completed  it,  to  whom  was  paid,    848  SB 

2,468  88 
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This  account,  on  presentation  to  Sybrant^  was-  approved 
and  indorsed  correct  over  his  signature,  except  that  he 
olaittied*  that  $^160  were  due  him  for  extra  work. 

By  this  account  it  was  agreed  that  (exclusive  of  extra 
work  to  the  payment  of  which  Mclntire  did  nbt  theii  bind 
liimself),  the  balance  then  due  contractor  was  $646.62. 

With  a  full  knowledge  of  all  the  circumfetances  attenditlg 
the  carrying  out  of  the  contract,  this  settlement  is  had. 
And  although  it  is  true  that  an  account  rendered  is  not  nec- 
eitearily  conclusive,  it  is  always  admissible  in  evidence  to 
be  weighed  by  the  court  or  jury  as  other  evidence.  That 
the  court  treated  it  in  the  light  of  a  final  settlement  between 
the  parties,  made  for  the  evident  purpose  of  enabling  Mcln- 
tire to  adjust  the  lien  claims  against  the  building,  is  appar- 
ent from  the  decree.  Having  in  view  the  concotnitiant  cir- 
comstaTices  we  cannot  say  that,  all  the  testimony  being 
considered,  the  finding  of  the  court  is  unsupported  by  the 
weight  of  evidence.  We  will  not  disturb  it.  As  no  one 
who  can  be  prejudiced  complairs  of  the  ditollowant;e  by 
the  court  of  the  item  for  extra  work,  it  need  not  be  con- 
sidered. 

The  d^ree  of  the  court  below  is  Affirmed. 

BiJXU>ma  GoKTRACt  —  Bv  Waivixo  Hw  Riort  t(  reject  laraber.  th^ owner  nrevepta  the 
nurterlwinanftnui  reftf'  iM.tigtheaifreementtofhrii'-'i »»:  ttirj/ v.  Jlr«/n/i^, 7 Ooio.  177. 

H.:c0ANic'&  LXBN  A  TKSPH  oNLi"  TQ  Auov:rs  D  '•  '>B  TO  BBcoMB  Doif  contractoT  M 
tMafit»">C  t*i6  i.otloe  to  the  owner  oftbe  lien  cuam  jd:  Tabor  v.  Anmlraimot  •  Oohi.  ad 


Tit'E  i  TioPL..  ex  rel.  Munn  et  al.  v.  Board  of  "Trustees  of 
THE  Town  of  Ouray. 

A  writ  of  mandamnfl  isflued  by  a  district  jadge  in  racatlotit  may  nbtb«  tAlide 
returnable  at  his  pleatmre  into  any  county  of  his  district,  botmaHbe 
made  returnable  in  tlie  county  where  tlie  parties  defendant  nftay  be  prop- 
erly impleaded.  \Vhere  an  alternative  writ  was  so  issued  and  made 
retahwible  before  tht^  judge  in  vacation  in  another  county,  and  upon  de- 
murrer the  proceedings  were  dismissed,  TuUt,  thai  the  judge  Whs  Without 
Jarisdiction  at  tlte  time  arid  place  to  hear  the  cause  upon  its  merits,  and 
the  judgment  of  dismissal  was  therefore  erroneous. 

Appeal  from  Dis'trlct  Court  of  Ouray  Cowfdy. 
The  case  is  stated  in  the  opinion. 
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Mr.  C.  S.  Thomas,  for  appellants. 
Mr.  M.  S.  Taylor,  and  Mr.  P.  L.  Hubbard,  for  appellees. 

Elbert,  J.  This  was  a  petition  for  mandamus  presented 
to  the  Hon.  Thomas  M.  Bo WEBf,  judge  of  the  fourth  judic- 
ial district,  for  the  county  of  Ouray,  at  chambers,  July  IS, 
1877.  An  alternative  writ  was  granted,  returnable  before 
the  said  judge  at  chambers,  in  Del  Norte,  Rio  Grande 
county,  on  August  the  6th.  Upon  the  return  day  of  the 
writ,  the  respondents  appeared  and  demurred  to  the  writ ; 
the  demurrer  was  sustained  and  the  ''writ  and  proceedings 
dismissed."     This  is  assigned  as  error. 

The  first  ground  of  demurrer  assigned  is,  that"  the  judge 
at  chambers  in  the  county  of  Rio  Grande  has  no  jurisdic- 
tion of  the  subject-matter  of  this  action  or  of  the  persons 
of  these  defendants."  This  point  we  regard  as  well  taken. 
While  the  act  of  February  13,  1874  (Sess.  Laws,  p.  180),  pro- 
vided that  the  writ  of  mandamus  might  issue  in  vacation, 
there  is  nothing  in  its  provisions  that  would  justify  us  in 
saj'ing  that  the  judge  might  make  it  returnable  to  any 
county  in  his  district  at  his  pleasure.  Formerly  writs  were 
returnable  ubicunque  fuerimus  in  Anglia^  but  it  is  not 
probable  that  the  legislature  contemplated  a  return  to  that 
ancient  practice.  The  act  makes  the  writ  returnable  "t« 
any  day  in  the  next  term  or  in  the  term  then  sitting,  or  any 
day  in  vacation  that  he  may  designate  not  less  than  ten 
days  after  the  issuing  of  such  writ  with  like  effect  as  the 
court  might  do." 

Had  this  writ  been  granted  by  this  district  court  of  Ouray 
county,  it  could  not  have  been  properly  made  returnable  to 
another  county  in  the  district.  The  judge  in  vacation  has 
no  other  or  greater  power. 

Again,  the  act  provides  that  "the  clerk  of  the  district 
court  of  the  proper  county  shall  keep  a  record  of  said 
cause  and  all  proceedings  therein,  the  same  as  if  the  same 
were  had,  done  and  determined  in  term  time."  This  indicates 
a  return  of  the  writ  before  the  judge  at  chambers  within 
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the  proper  county,  which  is  the  county,  where  the  parties 
defendant  may  under  the  law  be  properly  impleaded. 
The  judge  therefore  did  not  err  in  dismissing  the  writ 
There  was  error,  however,  in  dismissing  the  petition,  as 
the  judge  had  no  jurisdiction  at  that  time  and  place  to  hear 
the  cause  upon  the  merits. 

The  judgment  in  this  respect  is  reversed  with  leave  to  the 
petitioners  to  renew  their  application  on  the  petition  filed  if 
they  should  be  so  advised.  Reversed. 

Kakuamitb  must  bb  madk  RETrjRsrABLK  to  the  county  where  the  defeodanta  ma^bt 
pct^perly  Implecidedj  JSeem  v.  iV^pie,  6  Colo.  IM. 


No.  5  Mining  Co.  t.  Bruce  et  al. 

1.  Under  the  statute  of  February  13,  1874  (page  218),  in  the  trial  of  issaes  of 

fact  in  the  probate  courts,  if  a  party  would  have  a  trial  by  a  jury  of 
twelve,  he  shall  make  demand  for  a  jury  of  that  number  before  the 
tenire  is  isButnl,  and  where  the  record  failed  to  show  either  a  waiver  of,  or 
a  demand  for.  a  jury  of  twelve,  held,  that  the  cause  waa  properly  tried  by 
a  jury  of  six.  • 

2.  Where  there  was  no  motion  in  the  court  below  for  a  new  trial  this  court 

will  not  examine  into  the  evidence  to  ascertain  whether  it  supports  the 
vfirdict,  but  may  do  so  for  the  purpose  of  determining  the  character  of 
the  instructions. 

3.  In  an  action  upon  a  naked  contract  to  sink  a  mining  shaft  a  certain  number 

of  feet  at  a  specified  sum  per  foot,  without  any  speciBc  agreement  for  tim- 
bering, held,  in  the  absence  of  such  agreement,  and  in  the  absence  of  proof 
of  custom  requiring  such  work  in  a  shaft,  that  timbering  waa  no  part  of 
the  contract. 

4.  Error  may  not  be  assigned  upon  the  giving  of  a  merely  unneceseary  instmo- 

tion. 

5.  Where  one  is  bound  by  contract  to  two  persons  severally,  and  only  eever- 

ally  (their  interests  being  also  several),  they  not  only  may.  but  must  sue 
upon  it  peverally,  and  in  a  joint  action  the  plaintiffs  may  not  bo  per- 
mitted,  over  defendant's  objection,  to  introduce  evidence  of  a  several  con- 
tract 
0.  InstrnctioDB  must  be  warranted  by  the  evidence  properly  before  the  jury, 
and  when  an  instruction  is  given,  based  upon  evidence  improperly  in  the 
record,  tho  jiulguieut  will  be  reversed. 
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MiTor  to  County  Court  of  Clear  Creek  County. 

In  the  trial  of  this  canse  in  the  coonty  court  the  record 
discloses  the  following  evidence : 

Brn(ie,  one  of  the  plaintiffs,  testified :  "  Horton  and  Itook 
contract  for  one  hundred  feet  sinking  at  $20  a  foot  with 
water  stipulation ;  defendant  was  to  pay  expenses  for  the 
water  ;  sank  sixty-one  feet  and  timbered  ;  date  of  contract 
was  October  ;  commenced  sinking  October  20, 1875  :  worked 
until  December  20, 1875  ;  sank  twenty -five  feet  and  stopped 
to  work  in  engine  room  ;  was  told  to  do  what  was  necessary 
to  receive  the  machinery  ;  to  do  extra  work  necessary  for 
hoisting  ;  they  agreed  to  put  in  machinery,  as  soon  as  it  was 
necessary,  for  hoisting;  we  were  to  receive  $4  per  day, 
each  ;  he  engaged  us  jointly  ;  there  is  $832  due  for  days' 
labor,  my  own  individual  time  ;  Horton'samount^sd  to  ^68 ; 
the  shaft  at  this  time  was  forty-five  feet ;  day-work  began 
in  December  ;  resumed  sinking  in  May ;  sank  two  days  in 
May  ;  quit  July,  1876  ;  received  on  account  $1,483,  includ- 
ing labor  and  contract ;  balance  due  is  $795 ;  were  to  be 
paid  monthly  on  contract ;  got  money  We  did  get,  as  we 
could  ;  got  last  payment  July,  1876  —  $213.50  —  the  monthly 
installment ;  the  balance  stated  was  then  due  during  the  first 
week  of  July,  1876  ;  it  had  never  been  paid  up  according 
to  contract  since  we  commenced  ;  we  didn't  sink  shaft  the 
depth  agreed  on  because  we  were  not  able  to  carry  it  on  — 
we  hadn't  the  money." 

Cross-examination :  '  *  During  July  we  were  laid  up  on  ac- 
count of  broken  machinery ;  during  first  threii  months  of 
contract  kept  six  men  at  work  :  Teal  didn't  request  to  keep 
back  25  per  cent  of  contract  money,  it  was  not  the  agreement ; 
whole  contract  was  verbal;  we  worked  on  the  sinking  together 
and  the  days'  wages  together ;  up  to  December  we  had 
sunk  twenty-four  feet,  and  the  water  expenses  were  $81.50; 
in  December,  eleven  feet,  water  expenses  were  $42;  water 
expenses  in  May  were  $341 ;  we  checked  the  time  bailing ; 
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Teal  was  euperiateudent  of  the  company  ;  was  down  in  the 
shaft  once,  saw  oi^r  timbering,  and  said  that  would  do ;  he 
told  U8  to  hire  men  to  put  in  the  machinery,  a^d  on  water 
expenses,  and  he  would  pay  th.^  bill ;  we  employed  the 
men  to  work  tor  the  company  ;  they  told  us  to  do  the  (^xtra 
^vork,  it  txsLd  to  be  done." 

Horton,  plaintiff,  after  stating,  in  substance,  ^me  as 
i^ruce,  testified :  "they  owed  up  for  ^ixty  one  feet  on  th^  con- 
tract at  Hiii)  per  foot,  $1,220,  fpr  iiyork  done  by  the  day  by 
me,  $258  ;  by  Bruce,  $332." 

Oi'oss-examination :  *'  We  based  the  charge  for  water  ex- 
penses Qn  inconvenience  and  loss  of  time  ;  states  the  quantity 
of  water ;  we  drained  the  Equator  shaft,  that  is  what  made 
the  water  so  great ;  we  estimated  the  water  increased  our 
work  one-half;  defendant  accepted  our  work  and  agreed  to 
pay  ;  I  had  my- own  days'  \yages,  and  I  think  Bnxce  put  in 
both  bills ;  each  kept  his  own  money." 

Motion  to  strike  out  all  evidence  of  days'  wages,  first 
testiJied  under  objection,  by  said  Bruce  and  said  Horton; 
motion  overruled ;  exception. 

Simmons,  sworn  for  defendant,  testified  as  to  contract  and 
payments  to  plaintiff  of  balance  due,  $137,  including  $50 
which  directors  agreed  to  allow  for  water;  .*' for  days'  work 
thjre  is  still  due  Horton  $200.  Bruce  $128 ;  plaintiffs  were 
employed  to  work  by  the  day ;  orders  were  to  employ  them 
individually.'-' 

.OrQSS'examinaiion :  "Am  secretary  of  thecompa^iy;  they 
had  been  at  work  three  months  before  Hambel  and  I  were 
authorized  to  act  for  the  company." 

George  Teal,  sworn  for  defendant :  *'  Was  director ;  proved 
custom  for  contractor  to  take  care  of  water ;  examined  the 
shaft  ;  proved  defective  work ;  some  timbers  were  crushed 
in  and  broken ;  I  cannot  give  an  estimate  in  figures ;  the 
superintendent  should  not  have  allowed  it  to  be  done  as  it 
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was  ;  plaintiff  presented  bill  at  Hall's  office  ;  they  brought 
in  a  claim  for  water  expenses ;  it  was  repudiated;  James 
Teal  there  read  a  statement  of  contract  in  their  presence  ; 
don't  know  what  objections  were  made ;  the  agreement  was, 
26  per  cent  was  to  be  kept  back. 

G.  W.  Hall,  sworn  for  defendant :  "Examined  shaft; 
timbers  broken  and  work  badly  done ;  have  already  spent 
from  $300  to  $400  to  secure  it ;  will  have  to  be  re-timbered ; 
it  will  cost  at  least  $700  in  work,  besides  the  timbers  to  re- 
pair; I  am  president  of  the  company.'* 

William  M.  Troglone,  sworn  for  defendant,  stated :  *'  That 
timbering  put  in  by  Bruce  would  have  to  be  replaced  on 
account  of  bad  workmanship;  to  replace  will  cost  double 
the  price  of  original  timbering." 

Admitted  in  writing  that  if  James  Tea.1  were  present  he 
would  swear  that,  on  the  contrary,  plaintiff's  were  to  take 
care  of  the  water  at  their  own  charges.     • 

J.  T.  Horton,  recalled,  proved  that  James  Teal,  superin- 
tendent of  the  work,  was  in  the  shaft  several  times,  and 
that  the  work  had  been  accepted  by  the  company ;  he  found 
no  fault  with  the  work;  he  was  superintendent  for  the 
company. 

The  jury  found  for  the  plaintiffs,  assessing  their  damages 
at  $427,  for  which  amount  judgment  was  rendered.  And 
thereupon  the  defendant  below  sued  out  this  writ  of  error. 

Messrs.  Morrison  &  White,  for  plaintiff  in  error, 

Mr.  W.  T.  Hughes  and  Mr.  L.  0.  Rockwell,  for  defend- 
ants in  error. 

Stone,  J.  This  action  was  brought  by  defendants  in  error, 
in  assumpsit,  to  recover  for  work  done  in  sinking  a  shaft  on 
the  mine  of  the  plaintiff  in  error,  upon  a  verbal  contract 
therefor.  The  general^issue  was  the  only  plea  of  the  defend- 
ant below,  on  which  issue  was  joined  at  the  trial 

The  first  point  made  by  the  plaintiff  in  error  that  we  are 
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oalled  upon  to  notice,  is  that  the  case  was  tried  by  a  jury 
of  six,  without  waiver  of  the  right  to  a  jury  of  twelve. 

The  third  section  of  the  act  amendatory  of  the  law  relat- 
ing to  probate  courts,  approved  Feb.  13, 1874,  declares  that, 
'^all  issues  of  fact  in  said  probate  courts  shall  be  tried  by 
a  jury  of  six  men,  unless  both  parties  waive  a  trial  by 
jury,"  etc.  Section  four  of  said  act  further  provides  that, 
^'If  at  any  time  before  the  calling  of  the  cause  for  trial, 
and  before  any  veiiire  shall  have  issued,  either  party  shall 
demand  a  trial  by  a  jury  of  twelve  men,  a  jury  of  twelve 
men  shall  be  summoned  and  impanelled,  but  the  party 
demanding  the  same  shall  be  required  to  advance  and  pay 
into  court  the  sum  of  twenty  dollars  at  the  time  of  mak* 
ing  such  demand."  A  proper  construction  of  these  two 
provisions  of  the  statute  in  force  at  the  time  seems  to  imply 
that  the  trial  shall  be  Iiad  by  a  jury  of  six  men,  unless  a 
trial  by  jury  shall  be  waived  by  both  parties,  or  unless 
one  party  or  the  other  shall  demand  a  trial  by  a  jury  of 
twelve.  The  record  in  this  case  does  not  show  that  a  jury 
was  waived,  nor  that  a  jury  of  twelve  was  demanded  by 
either  party,  and  the  case  was  therefor  properly  tried  by  a 
jury  of  six. 

The  statute  referred  to  authorizes  the  issuing  of  a  special 
venire  for  a  jury  in  such  cases,  and  hence  the  fourth  error 
assigned  is  unsupported. 

The  first,  second,  fifth,  sixth,  tenth,  eleventh  and  twelfth 
assignments  of '^rror  appear  to  have  been  waived  by  coun- 
sel for  plaintiff  in  error,  and  are  not  argued  in  their  briefs, 
so  that  the  only  alleged  errors  remaining  to  be  noticed  arise 
out  of  the  giving  and  refusing  of  instructions. 

Since  there  was  no  motion  for  a  new  trial  in  the  court 
below,  the  evidence  is  not  before  us  for  the  purpose  of  deter- 
mining whether  it  supports  the  verdict  or  not,  and  we  have 
therefore  examined  it  only  for  the  purpose  of  determining 
the  character  of  the  instructions  in  question. 

The  seventh  assignment  of  error  is  that  the  court  erred  in 
Vol.  IV— 88 
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iiefosing  to  give  to  the  jury  the  following  instl^uotion,  pmyed 
by  plaintifT  in  error,  to  wit : 

''  The  court  instrncts  the  jury  that  every  contract  to  do 
work  and  labor  is  preeumed  to  be  a  contract  to  do  such 
work  and  labor  in  a  good  and  workmaniilte  manner,  unless 
the  contrary  is  proved,  and  \t  the  jury  find  from  the  evi- 
dence that  the  work  of  timbering  in  this  case  was  not  done 
in  a  good  and  workmanlike  manner,  the  jury  should  allow 
against  the  plaintlflffi  claim  the  amount  expended,  or  which 
must  yet  be  expended,  to  make  it  a  good  and  workmanlike 
job." 

Tlie  first  clause  of  this  instfuction  is  undoubtedly  true  ad 
a  rule  applicable  to  contracts  for  works,  but  the  latter  por^ 
tion  depends  for  its  correctness  upon  the  state  of  fltcts  dis- 
closed by  the  evidence. 

Neither  the  contract  as  Set  out  in  the  pleadings,  nor  liie 
evidence,  sliows  that  there  was  any  agreement  that  defend- 
ants in  error  were  to  tirtiber  the  shaft  It  was  a  naked  agree- 
ment to  sink  a  shaft  so  mauy  feet  tot  so  much  money  per 
foot.  Had  the  contract  specifically  required  the  defendants 
in  ertor  to  timber  the  shaft,  they  would  of  ckyarse  have  been 
bound  to  do  such  work  in  a  good  and  workmanlike  manner, 
but  in  the  absence  of  such  agreement,  or  in  the  absence  of 
proof  of  custom  requiring  such  work  in  sinking  a  mining 
shaft,  we  are  left  to  infer  that  such  timbering  by  defbndants 
in  error  was  voluntary  on  their  part,  and  for  the  purpose  of 
protecting  themselves  in  their  work,  and  whether  x>ernuir 
nent  or  temporary,  good  or  bad  in  its  character,  it  in  no 
way  affected  the  contract  for  sinking  the  shaft 

Under  this  state  of  facts  shown  by  the  testimony,  the 
instruction  was  inapplicable  and  erroneous,  and  was  there- 
fore properly  refused. 

The  errors,  alleged  in  the  eighth  and  ninth  assignments, 
are  for  the  giving  of  the  two  following  inMrnotions. 

"The  court  instructs  the  jury  that  if  the  Number  Five 
Mining  Co.  isigreed  to  })ay  the  plaintiffis  for  sinking  down, 
and  the  expenses  in  bailing  water,  etc.|  monthly  install* 
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nients  for  the  same,  and  failed  to  do  so,  then  the  plaintiffs 
were  justified  in  giving  up-the  job,  and  may  collect  from 
the  defendants  any  and  all  moneys  reserved  by  the  defend- 
ants as  a  forfeiture." 

"The  court  further  instructs  the  jury  that  if  the  defend- 
ant hired  the  plaintiffs  jointly  to  do  the. work  in  the  cham- 
ber by  the  day,  they  will  find  for  the  plaintiffs  for  at  least 
the  amount  that  the  defendant  admitted  to  be  due  the 
plaintiffs. '' 

The  first  of  these  instructions  was  perhaps  unnecessary, 
since  no  defense  seems  to  have  been  made  on  the  ground 
that  the  "job"  was  not  completed,  and  the  reservation  of 
twenty-five  per  cent  of  the  amount  due  for  work,  as  it 
accrued  monthly,  does  not  appear  to  have  been  made  on 
that  account. 

The  second  insti'uction  has  reference  to  extra  work  done 
in  excavating  an  engine, room  or  cliamber,  and  for  which 
plaintiff  in  error  agreed  to  pay  by  the  day.  As  to  the  cor- 
rectness of  this  instruction,  I.  disagree  with  the  majority  of 
the  court,  and  hence  state  my  own  views  and  conclusions 
upon  the  point  involved. 

Bruce,  as  witness,  testified  that  the  defendants  in  error 
were  engaged  jointly  to  do  this  work,  at  the  price  of  four 
dollars  a  day  each.  The  secretary  of  the  company  testi- 
fied that  there  was  yet  due  on  this  work,  "Horton,  $200; 
jBruce,  $128."  That  is  to  say,  there  was  admitted  to.be 
due  $328,  of  which  $200  was  for  days'  work  done  by  Hor- 
ton  and  $128  for  Ijke  work  done  by  Bruce,  aside  from  the 
contrg^ct  for  work  in  sinking  the  shaft.  I  can  see  no  differ- 
ence  between  this  manner  of  keeping  the  account  with 
respect  to  the  work  done  by  the  contractors  tUemselves, 
and  what  would  have  been  tlie  case  if  the  contractors  had 
hired  other  men  to  do  the  same  work.  The  plaintiff  in 
error  would  in  either  case  be  bound  to  pay  the  amount  due 
for  all  the  days'  work,  leaving  the  contractors  to  divide  it 
between  themselves,  as  they  chose,  or  as  they  were  respect- 
ively entitled  to  it.    It  is  sometimes  not  without  difficulty 
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that  a  line  of  distinctioa  can  be  drawn  between  contracts 
that  are  joint  and  those  that  are  several  in  their  nature. 
Occasi  nally  a  contract  seems  to  partake  of  both  natures ; 
and  again  a  contract  is  found  which  is  joint  in  its  main 
scope  and  object,  but  which  contains  one  or  more  covenants 
that  are  several,  or  vice  versa. 

I  understand  a  difference  to  exist  between  an  interest 
whicli  is  common  and  one  which  is  joint ;  and  that  where 
parties  have  a  common  interest  in  the  claim  made  in  an 
action,  they  may  join  as  plaintiffs,  but  where  they  have  a 
joint  interest  they  must  so  join.  For  instance,  tenants  in 
common  may  maintain  a  joint  action  for  rent  due  under  a 
lease  of  the  joint  estate,  all  the  covenants  in  which"  are  with 
them  jointly,  although  by  an  agreement,  annexed  to  the 
lease  and  made  a  part  thereof,  it  is  stipulated  what  portion 
of  the  rent  shall  be  paid  to  each.  WaZl  v.  HindSy  4  Gray, 
256.  On  the  other  hand,  where  a  deed  is  executed  by  several 
grantors  jointly,  but  their  interests  in  the  premises  con 
veyed  are  distinct  and  several,  any  one  of  them  may  bring 
his  separate  action  for  his  share  of  the  purchase- money. 
Leake  v.  Brown^  43  111.  372.  But  it  Vould  be  otherwise,  I 
take  it,  if  the  interest  so  conveyed  were  undivided  or  joint 

It  tlie  parties  to  a  contract  have  a  joint  interest  in  the  ful- 
fillment of  the  contract,  and  sustain  a  joint  damage  by  a 
breach  of  the  engagement  they  had  entered  into,  they  must 
all  bring  a  joint  action.  Wright  v.  Post^  3  Conn.  142  ;  and 
this,  too,  although  the  terms  be  "Several,  or  joint  and  seve- 
ral. Capeii  V.  Barrows,  1  Gray,  376  ;  1  Chit.  PL  (16th  Am. 
ed.)  9  and  note  y;  and  11  note  n,  and  cases  cited.  Where 
plaintiffs  sue  as  joint  contractors  they,  as  a  general 
rule,  undoubtedly  must  show  a  joint  interest  in  the  snbject- 
matter  of  the  suit,  and  as  to  the  general  rule  of  pleading 
as  to  joint  and  several  actions,  applied  to  those,  distinctly 
as  such,  I  do  not  differ  with  my  learned  brethren.  I  regard 
this  case  as  one  of  a  class  sui  generis,  perhaps,  where  the 
principal  contract  is  essentially  joint,  although  some  of  the 
incidents  are  several  as  relating  to  some  of  the  parties.   The 
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main  contract  here  was  for  the  sinking  of  a  shaft  which 
plaintiffs  below  jointly  contracted  to  perform.  The  work 
of  excavating  for  the  engine  room  was  an  incident  of  the 
former,  and  the  necessity  for  it  arose  out  of  the  principal 
contract.  Hence  they  may  be  said  to  have  been  jointly 
interested  in  the  fulfillment  of  the  subsidiary  contract  for 
this  work,  as  a  necessary  part  of  the  other,  although  from 
the  obvious  difficulty  of  estimating  the  cost  of  this  work 
in  the  same  manner  as  for  the  sinking  of  the  shaft,  the  mode 
of  paymf*nt  was  fixed  to  be  by  the  day,  at  least  such  inter- 
est was  a  common  one ;  and  I  cannot  think  it  would  be 
doing  violence  to  the  rules  of  pleading  and  practice  to 
allow  the  contractors  to  join  in  a  single  action  for  the  price 
of  their  whole  work,  notwithstanding  the  price  was  to  be 
differently  computed  for  the  different  parts.  If  the  work 
of  excavation  for  the  engine  room  had  been  the  sole  con- 
tract, or  if  pending  the  work  on  the  shaft,  the  plaintiff 
below  had  t.'Ugnged  to  go  out  and  chop  cord  wood,  or  herd 
cattle  for  the  company,  by  the  day,  I  concede,  of  course, 
that  such  distinctly  several  contracts  would  create  separate 
causes  of  action  ;  but  the  construction  of  the  engine  room 
was,  as  I  infer  from  the  evidence,  for  the  purpose  of  placing 
an  engine  to  hoist  material  out  of  the  shaft  they  were  sink- 
ing, and  this  work  was  inseparable  from  the  other.  Enter 
taining  this  view  of  the  legal  question  presented,  and  con- 
sidering that  there  was  no  dispute  as  to  the  amount  due  for 
this  part  of  the  work  done  by  the  diiy,  either  between  the 
parties  plaintiff  and  defendant,  or  between  the  plaintiffs 
themselves,  and  that  it  was  only  withheld  by  the  company 
on  the  ground  that  the  contract  for  sinking  the  shaft  was 
not  fulfilled,  thereby  treating  it  as  a  part  of  the  entire  con- 
tract, I  think  that  to  hold  that  a  severance  was  necessary, 
and  send  this  case  back,  thereby  compelling  each"  of  the 
defendants  in  error  to  bring  a  separate  suit  for  that  part  of 
his  wages  which  is  undisputed,  involving  three  suits  where, 
in  my  opinion,  one  would  suffice,  seems  to  me  a  refinement 
calculated  rather  to  obstruct  than  to  facilitate  the  admikds- 
tration  of  justice. 
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Thatouiir,  C.  J.  With  the  conclaBions  reached  by 
brother  Stonk,  upon  the  several  assignments  of  error,  ex- 
cept that  which  relates  to  the  right'  of  the  plaintiffs  to 
recover  in  a  joint  action  for  the  extra  work,  I  am  in  accord. 
Bqt  I. do  not  agree  that  the  amount  due  each  of  the  plain- 
tiffs for  such  extra  work  was  properly  admissible  in  the 
joint  action.  The  contract  with  the  plaintiffs  for  sinking 
the  shaft  at  an  agreed  price  per  foot  was  nnqaestionably  a 
joint  oontmet.  But  aside  from  this  contract  the  company 
employed  Bruce  and  Horton  to  work  by  the  day  in  exca- 
vating an  engine  room.  Tliey  were  to  receive  each  four  dol- 
lars for  every  day  they  worked.  Separate  acconnts  were 
kept  with  each,  and  payments  were  made  to  them  indi- 
vidually. 

According  to  the  testimony  of  the  secretary  of  the  com- 
pany, the  amount  still  due  Horton  on  his  separate  account, 
for  days'  work,  was  $200,  and  the  amount  due  Bruce  in- 
dividually, for  days'  work,  was  $128.  Although  the  action 
was  joint,  the  court  permitted  this  evidence  to  go  to  the 
jury,  and  afterward  denied  the  defendant's  motion  to  ex- 
clude it,  to  which  ruling  the  defendant  excepted.  It  was 
not  admissible  in  any  view  of  the  case,  for  any  purpose. 
Its  only  tendency  was  to  mislead  the  jury.  The  motion  to 
exclude  it  should  have  been  allowed.  The  simultaneons 
hiring  of  two  or  more  persons  to  work  by  the  day,  each  at 
a  stipulated  price  per  day,  and  each  to  be  paid  for  the  num- 
ber of  day 3. he  works,  constitutes  a  several  contract  with 
each.  "Where  one  is  bound  by  contract  to  two  persons 
(as  Band  C)  severally  and  only  /severally  (their  interest 
being  also  several),  they  not  only  may,  but  it  seems  must, 
sue  upon  it  separately ;  for  the  case  is  in  effect  that  of  two 
distinct  contracts,  though  contained  in  one  instrument" 
Gould's  Plead.,  chap,  4,  §  (50. 

The  court  instructed  the  jury  *nhat  if  the  defendant 
hired  the  plaintiffs  jointly  U>  do  the  work  in  the  chamber 
by  the  day,  they  will  find  for  the  plaintiffs  for  at  least  the 
amount  that  the  defendant  admitted  to  be  due  the  plain- 
tiffs.'* 


Digitized  by 


Google 


1878.]         MiLLBK,  impleaded,  etd.  v.  Spabks.  303 

This  instraction  is  not  warranted  by  the  eridetice.  If  ad 
a  proposition  of  law,  it  is  sound,  it  was  nevertheless  error 
to  give  it  if  there  was  no  legal  evidence  upon  which  to  base 
it.  As  we  have  already  seen,  the  only  evidence  to  which 
this  instruction  could  apply,  the  court  erroneously  refused 
to  exclude  on  motion  of  defendant.  The  instruction  was 
misleading.  Says  Judge  Br£ES£  in  EwiTig  v.  RunJcle^  20 
111.  464 :  "  The  court  should  not  send  the  jury  out  into  the 
t)road  field  of  conjecture,  but  confine  them  to  the  facts  as 
proven,  on  which  alone  insytructions  can  be  properly 
raised." 

The  evidence  neither  proves  nor  tends  to  prove  a  joint 
contract  The  agreement  was  in  its  nature  several.  As  to 
the  facts  testified  to,  connected  with  their  employment, 
there  is  no  substantial  variance,  unless  indeed  the  testimony 
of  Bruce,  that  the  contract  wa»  joint,  is  to  be  considered. 
But  this  was  a  mere  legal  conclusion  of  the  witness,  which 
the  facts  did  not  authorize,  and  to  which  it  was  not  com- 
petent for  the  witness  to  speak. 

In  these  views  brother  Elbert  concurs. 

The  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

Iteversed. 


Miller,  impleaded,  etc.  v.  Sparks. 

1.  A  l0B8or,  bdlore  he  exerclBes  the  right  ol  re-entry  reeerved  for  breach  of  eov. 

eoant  to  pay  rent,  maat  make  actual  demand  of  the  amount  due  inetrict 
compliance  with  the  requirements  of  the  common  law. 

2.  That  which  is  apparent  to  the  court  and  appears  from  a  necessary  implica. 

tion  out  of  the  record,  is  the  same  as  if  it  were  expressly  averred. 

3.  That  a  complaint  in  an  action  of  unlawful  detainer  under  the  statute  (R. 

B.,  p.  882)  alleges  a  forcible  detainer,  and  also  alleges  a  demand  for  pos- 
sesBion  when  no  demand  waa  necessary,  does  not  aftect  the  sufficiency  of 
the  complaint,  or  render  it  obnoxious  to  the  objeotion  that  two  causes  of 
action  are  stated  in  one  count. 
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4.  Under  the  ntatute  (Laws  1873,  p.  110.  g  7),  wUero  a  cause  in  brought  into 
the  district  court  of  Gilpin  oonntj,  from  a  justice's  court  by  cfrtiorari,  it 
is  in  the  power  of  the  court  to  render  an  independent  judgment  upon  the 
law  and  tlie  evidence,  without  reference  to  the  inquiry  whether  the  judg- 
ment of  the  justice  was  an  entirety  or  otherwise. 

Appeal  from  District  Court  of  Gilpin  County. 

Forcible  entry  and  detainer.  Sparks,  the  appellee,  filed 
his  complaint  before  a  justice  of  the  peace  of  Gilpin  county, 
substantially  as  follows : 

That  '*on  the  27th  day  of  August,  1875,  at  said  county, 
Alexander  C.  Newton  and  Loring  P.  Miller  were  the  own- 
ers of,  and  in  the  possession  of,  the  following  described 
lode,  mine  and  mining  claim  to  wit :  the  east  eight  hundred 
feet  of  the  Grand  Army  lode,  situate  in  Eureka  mining  dis- 
trict, in  said  county,  being  the  east  eight  hundred  feet  of 
that  certain  claim  on  the  Grand  Army  lode,  sixteen  hun- 
dred feet  in  length,  patented  to  said  Loring  P.  Miller  & 
George  Newton,  by  the  government  of  the  United  States. 
Also  a  certain  shaft  on  said  lode  just  outside  of  the  surface 
boundaries  of  s*nd  Grand  Array  lode,  as  described  in  said 
pateixt,  being  same  shaft  sunk  by  said  Miller  and  one 
George  Wood ;  that  on  said  27th  day  of  August,  1876, 
Alexander  C.  Newton  and  Loring  P.  Miller  made  and  exe- 
cuted and  delivered  to  said  Ozias  T.  Sparks,  their  certain 
lease  in  writing,  signed  and  sealed  by  said  Miller  &  Newton 
and  said  Sparkj>,  wliereby  said  Miller  &  Newton  conveyed, 
demised,  leased  and  let  unto  said  Sparks  said  above  de- 
scribed premises,  being  said  eight  hundred  feet  on  said 
lode,  and  said  shaft,  for  and  during  the  term  of  three  years 
from  tlie  said  27th  day  of  August,  1875 ;  that  said  Sparks 
then  and  there,  to  wit:  on  said  27th  day  of  August,  1875, 
entered  upon  and  into  the  peaceable  possession  of  said  shaft 
and  said  eight  hundred  feet  on  said  lode,  was  then,  and 
from  thence  until  the  1st  day  of  March,  1876,  in  the  quiet, 
p(»aceable  and  undisputed  possession  of  said  premises,  and 
»vas  during  all  that  time  working  and  mining  said  premises, 
according  to  and  under,  and  by  virtue  of  the  said  lease,  ao 
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executed  to  liini  by  said  Newton  &  Miller;  that  on  the  1st 
day  of  September,  1876,  said  Sparks  employed  said  Loring 
P.  Miller  and  one  George  Newton  to  work  for  him  in  sink- 
ing a  shaft  and  mining  and  hoisting  ore  on  said  mine, 
and  said  MiMer  and  said  George  Newton  worked  for  him 
from  said  Ist  day  of  September,  1876,  np  to  the  Ist  day  of 
March,  1876,  as  his  servants  and  employees,  part  of  the  time, 
and  part  of  the  time  said  Miller  was  working  upon  a  con- 
tract with  said  Sparks  for  sinking  the  shaft ;  that  on  the . 
29th  day  of  February,  1876,  said  Sparks  was  at  the  said 
mine  as  usual  during  the  day,,  and  went  home  at  night, 
leaving  one  shift  at  work  upon  the  mine,  ,among  whom  was 
the  said  Miller ;  that  the  said  Sparks  returned  to  said  mine 
at  the  usual  hour  on  the  morning  of  the  1st  of  March,  between 
seven  and  eight  o'clock,  and  found  the  door  of  the  shaft 
house  on  said  mine  closed,  and  locked  upon  the  inside, 
and  the  front  door  also  locked  upon  the  outside ;  that  said 
Miller  and  George  Newton  were  upon  the  inside  ;  that  said 
Sparks  called  upon  them  to  open  the  door  and  admit  him 
to  the  said  shaft  house  and  premises ;  that  they  refused  to 
do  so,  and  the  said  Miller  said  to  complainant  that  he  had 
possession  of  said  premises  and  was  running  it,  and  that,  if 
complainant  came  in  the  said  shaft  house,  he  would  get 
hurt ;  that  complainant  then  attempted  to  get  in,  and  reached 
inside  and  tried  to  open  the  door,  whereupon  said  Miller 
struck  complainant  outhe  hand  with  an  axe,  and  wounded 
and  injured  the  said  complainant,  and  by  such  force,  vio- 
lence and  threats  of  violence,  did  then  and  there,  to  wit:  on 
sjiid  1st  day  of  March,  1876,  turn  said  complainant  Sparks 
out  of  possession  of  said  premises,  theretofore  so  possessed 
bj'  him  as  aforesaid,  and  did  then  and  there  by  such  force, 
violence  and  threats,  detain  and  hold  possession  of  said 
premises,  and  with  said  Alexander  C.  Newton,  has  ever 
since  unlawfully  detained  said  premises  against  the  right  of 
^aid  complainant,  although  the  said  Sparks  has  since  the 
said  entry  of  the  said  Miller  and  Alexander  C.  Newton,  to 
wit:  on  the  8d  day  of  March,  1876)  qiade  a  demand,  in 
Vol.  IV  — 39 
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wxitiiig,  of  the  said  Loring  P.  Miller  and  Alexander  G. 
Newton,  for  the  possession  of  BHid  premises^  and  mine  and 
shaft  thereon,  a  copy  of  which  demand,  in-  writing,  is  hereto 
attached  and  made  a  part  hereof,  marked  ^A.'  Yet  they, 
the  said  Loring  P.  Miller  and  Alexander  0.  Newton  now 
unlawfully  detam  and  hold  the  possession  of  said  premises 
and  mine,  and  against  the  right  of  said  complaidflnt,  th^t3- 
foj^e,  h^  prays  that  the  said  Loring  P.  Milleor  and  Alexander 
C.  Newton  may  be  sunfimoned  to  answer  this  complaint,  as 
is  by  statute  in  such  cases  made  and  prorid^." 

Second  count  substantially  the  same  as  the  foregoing, 
except  as  to  the  allegatioti  of  the  entry,  trhich  was  as 
follows : 

*'That  on  said  first  day  of  March^  1876,  said  Lorti^P. 
Miller  and  Gteo,  Newtoni,  said  Geo.  Newtbn  acting  for  Alex- 
ander C.  Newtori,  unlawfully  and  forcibly  entered  upon 
said  mine  and  premises,  and  forcibly  detained  the  same 
from  the  said  Sparks,  and  said  Miller  and  Alexander  C. 
Newton  still  unlawfully  detain  said  premises^  althoii^  said 
Ozias  T.  Sparks  is  lawfally  entitled  to  the  possession  thereof, 
and  has  since  said  forcible  entry,  and  bdfore  bribing  this 
suit,  made  demand  in  writing  of  said  Alexander  C.  New- 
ton and  Miller,  for  possession  thereof." 

The  separate  answer  of  Miller  was  as  follows : 

"  Loring  P.  Miller,  defendant  in  this  suit,  by  way  of  an 
answer  to  the  complaint  in  this  case,  by  this,  his  amended 
answer  to  the  first  count  in  said  eomplafiht,  says,  be  admits 
the  making  of  the  lease,  together  with  the  said  Newton,  and 
delivering  the  same  to  said  Sparks,  a^  in  said  first  count 
of  the  complaint  is  alleged;  admits  that  Sparks  took  pos- 
session of  said  premises  and  worked  the  same  for  the  time, 
in  the  manner  set  forth  in  said  count;  admits  that  when 
Sparks  came  there  on  the  moaning  of  the  first  of  March. 
1876,  the  doors  of  the  shaft  house  or  bulldi^  were  closed 
and  fastened  as  is  charged  and  set  forth  in  said  first  count; 
admits  that  he  and  George  Newtx>n  were  in  the  shaft  house 
on  the  morning  of  the  firrt  day  of  March,  IBTG^  when  said 
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Sparks  game  to  the  said  building  or  shaft  house,  and  de- 
manded the  door  to  be  opened. and  his  admittance  therein; 
admits  he  denied  admittance  to  said  Sparks  at  that  time  into 
said  building  and  shaft  house,  but  he  denies  that  he  said  to 
said  Sparks  that  he  (Miller)  would  hurt  him  (Sparks)  if  he 
came  into  said  shaft  house  or  mine,  and  he  denies  that  he 
struck  said  Sparks  ou  the  hands  with  an  axe,  or  with  any 
thing  else,. or  thjit  he  touched  him  jn  any  way,  or  used  any 
threats  of  violence  or  injury  to  said  Sparks,  or  that  lie  used 
any  words  or  actions,  as  have  a  natural  tendeacy  to  excite 
fears  or  apprehension  of  danger  toward  said  Sparks,  or 
that  he  frightened  said  Sparks  out  of  the  possession  of  «aid 
premises,  as  in  the  said  complaint  is  alleged  ;  deniea  that  he 
alone,  or  together  with  Alexander  C.  Newton,  has  kept  or 
detained  the  possession  from  siaid  Sparks,  of  said  premises, 
or  ^qy  part  thereof,  by  threats,  or  by  force  or  violence,  or 
Ml  any  other  way,  from  the  said  first  day  of  March,  1870, 
until  the  commencement  of  this  suit,  or  for  any  part  or 
portion  of  said  time,  except  as  liereinafter  stated,  and  he 
denies  that  he  has  since  the  first  day  of  March,  1876,  either 
by  himself  or  together  with  Alexander  C.  Newton,  by  force, 
violence  or  threats,  kept  or  detained,  or  held  possession  of 
said  premises  or  any  part  thereof,  against  the  rights  of  said 
Sparks,  as  in  said  first  count  is  alleged;  admits  that  said 
Sparks  served  a  paper  on  him.  demanding  the  possession  of 
said  premises  on  the  third  day  of  March,  1876,  but  whether 
said  paper  or  notice  was  sufficient  in  law  for  the  purpose 
intended  he  neither  admits  or  denies,  but  will  demand  strict 
proof  of  the  same  at  the  trial;  avers  he  did  not  have  pos- 
session of  said  premises  or  any  part  thereof  at  the  time 
said  notice  was  served  upon  him,  and  could  not  give  pos- 
session thereof,  and  has  not. had  possession  since  that  time. 
And  this  defendant  further  answering  the  first  count  of 
said,  complaint  saj^s,  that  the  lease  mentioned  and  set  forth 
therein  among  other  things  provides  that  said  Sparks  shall 
work  and  mine  said  premises  in,, a  good  and  workmanlike 
manner,    including    timberiiig   ^said    mine  whenever    op 
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wherever  necessary,  that  said  Sparks  should  pay  to  said 
Newton  and  this  respondent  as  rent  therefor  ten  per  ofnt 
of  tlie  gross  proceeds  of  said  mine,  payable  whenever  and 
as  often  as  any  ore  shall  be  crushed,  or  treated  or  sold,  and 
the  proceeds  thereof  returned  therefrom,  said  rent  to  be  paid 
to  said  Newton  and  this  respondent,  or  deposited  to  their 
credit  in  the  Rocky  Mountain  National  Bank,  in  Central 
City,  in  said  Gilpin  county,  and  in  case  said  rent  shall  not 
be  paid  or  deposited  at  the  time  and  in  the  manner  speci- 
fied in  said  lease,  the  said  Newton  and  this  respondent 
might  re-enter  and  take  possession  of  said  mine  and  prem- 
ises, and  every  part  thereof,  and  occupy  and  enjoy  the 
same  as  of  their  first  and  former  estate,  and  tlie  said  Sparks 
be  put  out  of  said  premises,,  and  the  said  Newton  and  this 
respondent  have  the  right  to  use  such  force  as  may  be  nec- 
essary in  so  doing,  and  all  rights  of  the  said  Sparks  under 
said  lease  shall  cease  and  absolutely  detertnine.  That  saiH 
Sparks  on  or  about  November,  1875,  had  some  two  or  three 
cords  of  ore  mined,  and  taken  from  said  premises,  and 
crushed,  and  reduced,  and  received  therefor  at  least  one 
hundred  and  twenty  dollars,  ten  per  cent  of.  the  gross  pro- 
ceeds of  which,  under  the  terms  of  said  lease,  belonged  to 
and  should  have  been  paid  to  said  Newton  and  this  respond- 
ent, by  said  Sparks  as  rent,  but  how  much  more  rent  is  due 
them  from  said  Sparks  he  does  not  know  and  cannot  state, 
but  said  Sparks  did  not  pay  or  offer  to  pay  said  Newton 
and  this  respondent,  or  either  of  them,  any  part  thereof. 
Neither  did  he  deposit  the  said  rent,  or  any  part  thereof, 
in  the  Rocky  Mountain  National  Bank,  at  Central  City,  to 
the  credit  of  said  Newton  and  this  respondent,  or  to  the 
credit  of  either  of  them,  wherefore,  upon  the  morning  of 
the  first  day  of  March,  1876,  the  defendant  went  upon  tlie 
said  premises  and  into  the  shaft-house  and  building,  peace- 
ably and  without  force,  and  when  no  person  or  persons 
were  in  or  upon  the  same,  and  took  quiet,  peaceable  and 
lawful  possession  of  said  shaft-house  and  mine  as  afore 
&aid  possessed  by  said  Sparks,  as  he  lawfully  might  do 
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ttnder  the  terms  of  said  lease,  because  of  the  forfeiture  of 
said  lease  on  the  part  of  said  Sparks,  for  the  neglect  and 
failure  to  pay  the  rent  then  and  there  due,  under  the  same 
as  aforesaid,  and  for  said  Sparks'  neglect  and  failure  to 
work  and  mine  said  premises,  in  a  good  and  workmanlike 
manner  in  this,  in  not  timbering  said  mine  whenever  and 
whereyer  necessary;  avers  that  when  he  took  possession  of 
said  premises  as  aforesaid,  the  said  sum  of  twelve  dollars 
and  over  for  the  rent  had  been  due  this  defendant  and  Al- 
exander C.  Newton  since  the  first  day  of  December,  1875. 
And  this  defendant  further  answering  says :  That  after  he 
had  taken  possession  of  said  premises  as  aforesaid,  on  tlie 
morning  of  March  1st,  1876,  he  immediately  turned  the  said 
premises  and  every  part  and  portion  thereof,  together  with 
the  appurtenances  thereon,  over  to  James  C.  Pagan  ;  avers 
that  he  has  not  had  the  possession  of  said  premises  since  the 
said  first  day  of  March,  1876,  and  then  only  for  a  very  short 
time,  and  he  denies  that  he  alone,  or  together  with  said  A.  C. 
Newton,  is  guilty  of  forcibly  entering  into  the  possession  of 
any  part  or  portion  of  the  premises  mentioned  and  de- 
scribed in  the  said  first  count,  on  the  first  day  of  March, 
1876,  or  at  any  other  time,  and  dispossessing  said  Sparks, 
and  by  force,  violence  and  threats,  detained  and  held 
possession  of  said  premises  against  the  right  of  said  Sparks, 
as  in  said  count  is  alleged,  and  this  he  is  ready  to  verify, 
wherefore  he  prays  judgment." 

The  answer  to  the  second  count  was  substantially  the 
same  as  the  foregoing,  denying  the  entry  of  respondent  with 
George  Newton  as  alleged  in  the  second  count.  Sparks  de- 
murred ;  the  demurrer  was  sustained  and  Miller  elected  to 
stand  by  his  answer,  and  final  judgment  was  thereupon 
entered  on  the  demurrer.  The  cause  coming  on  to  be  heard  on 
the  complaint,  and  the  answer  of  Newton,  the  court,  aftei- 
hearing  the  evidence,  gave  judgment  in  favor  of  the  plaintiff. 
Upon  the  review  of  the  cause  on  certiorari  in  the  district 
court,  the  judgment  as  to  Miller  was  affirmed,  and  as  to 
Newton  reversed,  and  a  writ  of  possession  awarded  the 
plaintiff.    Miller  prayed  an  appeal  to  this  court. 
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Mr.  Wh.  K  Gobsline  and  Mr.  L.  C.  !(k>c^wELL,  for 
appellant. 

Messrs.  Belfokd  &  I^ed,  for  appellee. 

Elbert,  J.  A  lessor  before  he  exercises  tjie  right  of  re- 
entry reserved  for  breach  of  covenant  to  pay  rent,  mast 
make  an  actual  demand  of  the  amount  of  rent  due,  in  strict 
compliance  with  the  requirements  of  the  common  law. 

Whenever  a  forfeiture  for  the  non-payment,  of  rent  is  to 
be  established,  it  is  necessary  to  prove  such  a  demand. 
Taylor's  Landlord  and  Tenant,  §§  297,  298 ;  Cfhadwicjc  v. 
Parker,  44  HI.  326 ;  Smith  v.  WhithecJc,  et  al.,  13  Ohio  St. 
471  \  Jackson  v.  Harrison,  17  Johns.  60. 

The  defendant  Miller  could  not  avail  himself  of  the  right 
to  re-enter  the  leased  premis.es  under  the' terms  of  the  lease, 
without  having  first  made  a  demand  of  the  rent  due,  and 
in  tjie  absence  of  any  allegation  that  puch  a  demand  was 
made,  the  matter  set  up  in  the  answer  did  not  constitute  a 
defense. 

The  demurrer  to  the  answer  was  properly  sustaiixed. 

Jt  is  insisted,  however,  that  the  complaint  is  fatally  de- 
fective and  that  the  demurrer  must  be  carried  back  to  the 
first  defective  pleading. 

The  objections  urged  against  the  complaint  are : 

1st.  That  it  does  not  show  that  the  defendant  entered 
upon  the  possession  of  the  plaintiff. 

2d.  That  two  causes  of  action  are  stated  in  one  and  the 
same  count. 

Undoubtedly  it  is  necessary,  in  an  action  of  forcible  entry 
and  detainer,  to  show  in  the  complaint  that  the  defendant 
entered,  upon  the  possession  of  the  plaintiff. 

The  allegation  in  the  complaint  in  the  case  at  bar  *'that 
Miller  *  *  *  by  such  force,.violence  and  threats  of  vio- 
lence did  then  and  there,  to  wit,  on  said  first  .day  of  March, 
1876,  turn  said  complainant.  Sparks,  out  of  possession  of 
sajd  premises"  is  in  substance  an  ^pverment  that  the  corn- 
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plainant  was  in  po^^essidii  of  the  premises  at  that  date,  «ind, 
taken  in  connection  with  the  bther  averments  of  the  c^tH- 
plaiuty  satisfies  the  rule  above  stated.  Bparck  t.  Forsyth^ 
40  HL  440 ;  Lee  v.  Stttes,  21  Conn.  504. 

^  That  wtich  is  apparent  to  the  cotirt  and  appears* from  a 
necessary  implication  out  of  the  record  is  tht^  ^amfe  as  if  it 
iivere  expressly  averred. *'     Stale  y.  NichoU^  8  Gonn.  499. 

Whether  tne  facts  stated  in  the  complaint  constitute  i 
forcible  entry  or  not  is  immaterial  as  the  action  lies,  where 
the  possession  is  maintained  with  force  and  strong  hand, 
although  the  entry  may  have  been  peaceable  (R.  S.,  p.  332). 
The  allegations  of  the  complaint  show  fully  atid  clearly 
a  forcible  detainer  under  section  two  of  the  act.  Tlmt  the 
complaint  alleges  a  demand  of  possession,  when  nb  de- 
mand was  necessary,  does  not  aflfect  its  sufficiency,  or  fender 
it  obnoxious  to  the  objection  that  two  causes  of  action  are 
stated  in  one  and  the  same  count. 

For  these  reasons  the  Objections  to  the  complaint  are  not 
regarded  as  well  taken. 

Section  seven  of  the  act  concerning  certiorari  to  justices 
and  probate  courts,  provides  that  the  district  court  *^  shall 
give  judgment  in  the  cause  as  the  right  of  the  matter  may 
appear  *  *  *  and  may  affirm  or  reverse  the  judgment 
in  whole  or  in  part,  or  may  render  such  judgiiieni;  as  the 
facts  and  law  warrant." 

Under  the  broad  provisions  cxf  this  section,  we  have  no 
doubt  of  the  power  of  the  district  court  to  render  an  inde- 
pendent judgment ;  to  review  and  revise  the  whole  case, 
and  give  such  judgment  as  the  justice  should  have  given. 
Berry  v.  Lowe^  10  Mich.  9. 

In  the  case  at  bar,  the  district  court,  upon  the  hearing, 
entered  an  independent  judgment  to  the  effect  that  the  com- 
plainant. Sparks,  recover  the  possession  of  the  premises  in 
controversy  ;  that  he  have  a  writ  of  possession  therefor, 
that  he  recover  his  costs  as  against  Miller,  and  that  the  de- 
fendant Newton  go  hence  without  day  and  recover  his  costs 
against  the  complair.ant. 
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The  power  of  the  court  to  render  such  a  judgment  we 
think  full  and  complete  under  the  concluding  clause  of  the 
section  above  quoted,  to  wit :  '*  or  may  render  such  judg- 
ment as  the  facts  and  the  law  warrant." 

The  authorities  relied  upon  by  the  appellant  were  under 
statutes  in  which  this  provision  does  not  occur. 

In  the  leading  case  of  Sheldon  v.  Quinlin,  5  Hill,  442, 
the  provision  construed  is  ''or  give  such  judgment  for 
either  party  as  the  very  right  of  the  matter  may  seem  to 
require." 

Justice  Bhonson  says,  "the  word  'party'  as  here  used 
stands  for  plaintiff  or  defend^anU  and  includes  all  persons 
belonging  to  a  particular  class,  The  clause  does  not  mean 
that  a  judgment  which  is  entire  may  be  reversed  as  to  one 
defendant  and  affirmed  as  to  another,  without  any  regard  to 
the  rules  of  law  applicable  to  the  case." 

This  decision  was  followed  in  Wisconsin  in  a  number  of 
oases,  but  is  questioned  by  Chief  Judge  Dixon  in  the  case  of 
Ditling  v.  Weber y  29  Wis.  660. 

It  will  be  observed,  however,  that  the  provision  is  differ- 
ent from  that  in  the  statute  of  this  State,  in  the  essential 
words  upon  which  the  decision  is  made  to  turn. 

We  think  the  plain  intention  of  the  legislature  was  to 
empower  the  district  courts  to  render  an  independent  judg- 
ment upon  the  law  and  the  evidence,  without  reference  to 
the  inquiry  whether  the  judgment  of  the  justice  was  an  en- 
tirety or  otherwise. 

The  judgment  of  the  court  below  is  affirmed  with  costs, 

AffirTnecL 

District  Cot7rt.  on  Ckbtiorari,  mat  Rbhdkb  iKDBFSirjijBarT  JuDGicxirr  on  tbe  I*w 
And  evideoce:  ifoippte  v.  .Sect.  4  Oolow  65& 
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HaWSB  t>.  BUBGKIBE. 

L  The  Beveral  States  may,  in  virtue  of  their  reserved  sovereignty,  bar  by 
statate,  remedies  upon  contracts  made  in  sister  States,  if  suit  be  not 
brought  within  a  period  prescribed,  and  it  is  immaterial  that  the  period 
limited  is  greater  on  contracts  arising  In  the  State,  than  upon  those  arising 
without  the  State. 

9  When  a  promissory  note  was  dated,  executed  and  delivered  in  this  State* 
although  given  for  an  indebtedness  arising  without  the  State,  Tield,  that 
the  cause  of  action  founded  upon  the  note  accrued  within  this  State,  and 
that  evidence  that  the  maker  had  agreed  to  pay  the  note  m  another  State 
was  immaterial. 

8.  When  a  promise  in  the  common  counts  was  laid  at  a  time  subsequent  to 
the  commencement  of  the  action,  held  to  be  a  clerical  error,  and  cured  by 
verdict. 

Error  to  County  Court  of  Clear  Creek  County. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Rockwell  &  Hughes,  for  plaintiff  in  error. 
Messrs.  Morricon  &  White,  for  defendant  in  error. 

Thatcher,  C.  J.  This  action  was  brought  by  Burgmire 
against  Hawse  on  the  following  promissory  note  : 

"Golden  City,  Colorado,  April  16,  1872. 
Six  months  after  date  I  promise  to  pay  H.  Burgmire, 
or  order,  the  sum  of  one  hundred  and  fifty  dollars,  with 
twelve  per  cent  interest  from  date. 

Samuel  Hawse." 

The  declaration  contained  a  special  count  on  the  promis- 
sory note,  and  also  the  consolidated  common  counts. 

The  defendant  pleaded  (1)  the  general  issue  and  (2)  that  the 
cause  of  action  arose  without  the  State  of  Colorado  more 
than  two  years  before  the  commencement  of  the  action. 

By  section  16,  chapter  60,  General  Laws,  it  is  enacted  as 

follows  :  *^  It  shall  be  lawful  for  any  person  against  whom 

any  action  shall  be  commenced  in  any  court  of  this  State, 

where  the  cause  of  action  accrued  without  the  State,  upon 

Vol.  IV  — 40 
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a  contract  or  agreement,  express  or  implied,  more  thaa 
two  years  before  thi^  /comipenceii^^ni  pf  the  action    *    * 
*    *    *    to  plead  the  same,  and  give  the  same  in  bar  of  the 
plaintiffs  right  of  action.'' 

Of  the  validity  of  thi3  section  we  entertain  no  doubt 
Ttao  several  Sitates  may,  in  virtae  of  their  reserved  sover- 
eignty, bar  by  statute,  remedies  upon  contracts  made  in 
sister  States,  if  suit  be  not  brought  for  their  enforcement 
within  the  period  prescribed.  That  the  period  limited  by 
statute  within  which  to  bring  suit  upon  actions  or  contracts 
arising  in  this  State,  is  greater  than  the  period  presKuibed 
for  those  arising  on  contracts  in  other  States  is  not  noaterial. 
The  statute  of  limitations  of  each  State  is  without  extra- 
Territorial  force.  By  the  law  of  the  forum  the  remedy 
must  b^  detef minted.    Ai^^U  on  Lim.,  cb.  8. 

The  controlling  inquiry  in  this  case  is,  whether  the  note 
upon  which  suit  is  brought  comes  within  the  true  intent 
and  pogieapii^  of  fiw  ^e^ction,  whether  it  i^  a  cause  of  action 
which  accrued  within  the  State.  Upon  the  solution  of 
this  question  must  depend  our  decision. 

The  note  is  an  express  contract.  It  was  made  in  Golden 
Oity  in  this  State,  and  there  delivered  to  Burgmire^s  agent 
On  this  contract  the  liability  of  the  defendant  arose.  It  is, 
howe.ver,  contended  that  although  the  note  was  dated  and 
executed  within  the  St^te,  that  it  must  be  treated  a^  a  Wyo- 
ming contract,  on  the  ground  that  the  original  liability 
which  was  the  inducement  to  the  execution  of  the  note, 
arose  in  the  Territory  of  Wyoming. 

Hawse  had  in  Wyoming  guaranteed  the  payment  of  a  cer- 
tain debt  to  Burgmire.  This  he  failed  to  satisfy.  For  the 
amount  of  that  he  gave  the  note  in  suit.  The  former  indebt- 
edness was  thus  merged  in  the  note.  On  its  face  it  is  a  Colo- 
rado note,  and  the  evidence  proves  that  It  was  made  here. 

In  our  view  it  was  not  the  purpose  of  the  law-makers  to 
include  in  the  provisions  of  the  section  we  are  considering, 
contracts  made  within  the  State. 

Where  did  the  cause  of  action  founded  ui)on  the  note 
accrue f 
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In  Illinois,  under  a  statute  precisely  like  our  own  (ch.  70, 
R.  S;,  §  2),  which  provides  that  *'it  shall  not  be  lawful 
fdr  any  plaintiff  t6  sue  a  defendant  oat  of  th^  county  wliere 
the  latter  resides,'  or  may  be  found,  except  in  cases  where 
the  debt,  contract,  or  cause  of  action  accrued  in  the  county 
of  the  plaintiff  *.  *  *  when  it  shall  be  lawful  to  sue  in 
such  county,  and  process  may  issue  against  the  defendant 
to  the  sheriff  of  the  county  where  such  defendant  resides,'' 
the  question  as  to  .the  meaning  of  the  word  accrued  came 
before  the  supreme  court  of  that  State. 

In  Phelps  V.  McOee,  18  lU.  158,  it  was  held  ih^t  accrued^ 
as  used  in  the  section  just  quoted,  refers  to  the  place  where 
the  contract  was  finally  executed  and  became  obligatory 
upon  the  parties. 

In  Aird  v.  Ilayne^  36  111.  174,  it  was  held  that  an  aver- 
ment in  a  plea  that  the  cause  of  action  accrued  in  acertain 
county  is  equivalent  to  the  averment  that  the  contract  was 
made  in  that  county. 

We  are  satisfied  that  it  was  not  within  the  reasonable 
intent  of  the  legislature  to  extend  the  provisions  of  sec.  16, 
ch.  60,  Gen.  Laws,  to  any  contract  made  within  the  limits 
of  the  State.  It  was  designed  to  apply  to  contracts  entered 
into  beyond  its  iurisdictiou. 

Defendant  offered  oral  evidence  to  show  that  he  had 
agreed  to  pay  the  note  in  Wyoming.  T^is  evidence  was 
immaterial.  Whether  the  defendant  had  agreed  to  transmit 
nibn^y  in  payment  of  the  note  to  Wyoming,  or  pay  the  note 
only  on  presentation  in  Golden  City,  does  not,  in  our  opin- 
ion, affect  tlie  construction  of  the  section. 

The  liote  was  niisdescribed  in  the  special  cotint,  and  was 
therefore  not  aflmissibte  under'it.  Plaintiff  in  error  insists 
that  it  was'  not  admissible  undef  thecomraon  counts,  on  the 
grouhd  that  the  promise  therein  was  laid  at  a  time  subse- 
quent to  the  cothmencement  of  the  suit.  This  fault  in  the 
declaration  which  v^^as  evidently  a  clerical  error  is  cured 
aft^r  verdict:  Sorrel  v.  Lenln^  1  Keb.  364;  Bemis  v.  Faxoriy 
4  Mates.  364. 

Judgment  of  the  court  below  is 
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Barker  v.  Hawlet. 

It  baa  been  repeatedly  held  by  this  court  that  where  the  eTidenee  is  oonjlki 
log  and  the  verdict  is  not  manifestly  against  the  weight  of  evidence,  the 
verdict  will  not  be  disturbed.  This  court  must  assume  the  truth  to  be 
with  the  evidence  which  upholds  the  verdict.  It  is  not  enough  that,  had 
the  verdict  been  different,  this  court  would  not  hat«  disturbed  it 

Appeal  from  District  Court  of  OUpin  Couniy, 

The  plaintiff,  to  maintain  the  issues  upon  his  part,  intro- 
duced himself  as  a  witness,  and  testified  as  follows  : 

*'I  am  the  plaintiff  in  this  suit.  (Here  the  instrument 
sued  upon  is  shown  to  the  witness.)  I  have  seen  this  instru- 
ment before ;  it  was  made  by  William  J.  Barker,  the  de- 
,fendant  in  this  suit.  I  have  made  a  demand  on  him  for  the 
money  some  time  in  April  or  May,  1868,  soon  after  I  went 
into  business  with  Mr.  Lake.  I  told  him,  Barker,  that  I 
was  hard  up,  paying  three  per  cent  per  month  for  money ; 
that  I  ought  to  have  the  money  or  the  same  rate  of  interest 
on  it ;  he  told  me  he  would  allow  me  ten  per  cent.  I  made 
a  memorandum  of  the  time  and  date  of  the  conversation, 
and  put  it  in  the  agreement,  stating  in  pencil  that  it  was 
drawing  ten  per  cent  from  date.  I  do  not  know  what 
became  of  the  memorandum.  He  made  no  objection  to 
paying  principal ;  said  he  would  allow  ten  per  cent  in- 
terest." 

Cross-examination :  "  This  conversation  occurred  in 
Black  Hawk.  I  think  no  one  was  present  except  ourselves ; 
at  least  no  one  that  I  know  of.  It  was  at  his  place  of  busi- 
ness ;  grain  and  feed  business ;  I  think  the  conversation 
occurred  indoors  ;  I  told  him  I  was  in  need  of  money,  and 
paying  large  interest  myself.  Isuppose  he  would  be  bound 
to  pay  ten  per  cent  interest ;  he  did  not,  I  think,  fix  a  defi- 
nite time  to  pay  principal.  Do  not  know  when  we  talked 
next,  as  late,  I  think,  as  1870 ;  two  or  three  years  inter- 
vened between  the  first  and  next  conversation.  I  told  him  I 
was  paying  three  per  cent  per  month,  and  was  hard  up. 
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The  agreement  is  in  defendant's  handwriting ;  he  acknowl- 
edged it  at  diflEerent  times.    In  September,  1873,  I  think,  I 
liad  a  conversation  with  defendant  in  Denver  about  this.    I 
made  a  memorandum  to  fix  date  to  collect  interest  j  the 
conversation  was  in  his  store  ;  I  cannot  recollect  it  all ;  I 
made  demand  for  the  money  ;  he  asked  me  why  I  had  not 
made  demand  before;  I  think  I  told  him  in  plain  words 
that  I  did  not  think  I  could  collect  it.     I  did  not  think  that 
the  defendant  was  insolvent ;  I  did  not  think  I  could  make 
it  on    execution  ;   think   I  can  now.     He  lived  at   Black 
Hawk,  and  I  at  Central.  There  was  no  agreement  after  this; 
there  is  a  verbal  agreement  that  if  I  would  send  Mr.  Schel- 
lenger  to  Black  Hawk,  and  Barker  executed  a  deed  to  me 
for  certain  property,  I  would  give  him  a  certain  note.     Mr. 
Schellenger  did  not  bring  back  the  deed ;  I  sent  him  down 
thei-e ;  Schellenger  prepared  the  deed ;  I  suppose  I  gave 
instructions  regarding  the  deed ;  ray  recollection  is  not  very 
clear,  but  I  tried  to  get  some  property  back  that  I  sold,  be- 
ing the  undivided  one-sixth  of  three  hundred  feet  of  the- 
Dorchester  lode;   may  be  the  claims  five,  six  and  seven 
east;  I  am  not  certain,  though.    The  amount  was  |1,136; 
$1,0()0  was  on  account  of  the  purchase  of  the  property, 
and  $136  for  work  on  tlia  same.    Barker  had  just  got  back 
from  the  east.      I  don't  remember  a  conversation  about  the 
time  he  went  to  Denver ;  Barker  told  me  he  was  trying  to 
sell  the  property.' ' 

He-direct  examination ;  *'  I  don' t  know  that  he  ever  prom- 
ised to  pay  it ;  he  only  promised  to  pay  interest ;  never 
denied  or  refused  to  pay  \tP 

Plaintiff  then  offered  in  evidence  the  paper  sued  on  (see 
dissenting  opinion  of  Justice  '^Tos^^posty  To  the  intro- 
duction of  which  in  evidence  the  defendant  objected,  but 
the  court  overruled  the  objection,  and  the  defendant,  by  his 
counsel,  then  and  there  excepted. 

Thereupon  the  said  plaintiff  was  recalled  and  testified : 

"  In  1867  I  had  a  conversation  with  Barker  regarding  this 
infitrument ;   I  wanted  to  know  what  he  was  going  to  do 
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about  it ;  he  said  he  wbuld  pay  me  sometiiliig'oii'it.  I  be- 
lieve he  offeriBd  to  pay  at  one  time;  said  he  would  pay  me 
$800." 

Cross-examination :  "  This  was  soon  after  it  was  due,  in 
1867  sometime,  tn  1867  I  think  he  had  given  up  trying  to 
sell  the  property.  I  told  him  I  would  not  take  $800  ;  I  told 
him  I  would  take  the  property  back  if  he  would  deed  it  to 
me,  but  don't  know  that  it  was  the  same  conversation.  I 
made  memorandum  to  fix  time  for  interest  to  commence. 
Think  I  had  other  conversations ;  I  did  not  testify  to  this 
conversation  this  morning." 

Re-direct  examination:  *'Mt.  Butler  gave  me  advioa'* 

Thereupon  the  plaintiff  rested^ 

The  defendant,  to  maintain  the  issues  Upon  hia  part,  gave  in 
evidence  the  deposition  of  Prank  A.  Btihieil,  who  t*»sti- 
fied :    "That  he  was  twenty-six  years  of  age  ;  otenpation,  a 
cleA;  knbws  the  parties  to  this  emit;  have  kriown  H.  J. 
Hawley  for  four  years,  and  has  known  the  defendant  for 
the  same  length  of  time.     I  heard'  a  conversation  between 
Hkwley  and  Barker ;  it  occurred  iri  Barkei^s  stbre  iii  Den- 
ver', at  15S  Fifteenth  street.  Mr.  HaWley  said  tb  Mi*.  Barker, 
*do  you  know  you  owe  me  $l,00d?'    and*  Mr.    Barker 
replied,  *no,'  and  asked  \t^hat  it  wds  foh      Ifr.  Hawlet 
said,  \  in  looking  over  rfiy  papers,  a  fe^  days'  dgo,  T  fonnd 
an  agreement,  which  said  if  the  Dorchester  property  was  not 
sold  by  April,  1867,  that  he,  Mr.  Barker,  was  to  pay  tiie  snm 
called  for,  $1,000.'  Mr.  Barker  replied  that  there  was  another 
agreement  made  after  that,  whieb  said  that  if  tiie  property 
was  not  sold  by  April,  1867,  that  he.  Barker,  waste  deed  the 
paroperty  back  to  Hawley.  Hawley  said  that  was  his  under 
staxiding  of  the  thing,  and  never  knew  any  thing*  to  be  dif- 
ferent until  he  found  the  agreement.    Barker  asked  Hawley 
if  he  had  owed  him  $1,000,*  if  he  would  not  have  called  for 
it  bdfoite.      Hawley  said,  '  oerfcaifily  I  rfiouW,  for  I  have 
been  hai^-  up.'  This  OoftVersation  wa&  in  September,  18T3." 

Cfos^-exdm^Mtiiim  r  '^The  contrabtrnfl^iwd!  to  was  a  c(m- 
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tract  m94^  4*^^  the  written  coQtract  mentioned  b^  Hawley. 
I  am  npw  ii^  the  employ  of  W,  J.  Barker.  I  have  re- 
lated all  of  that  coavarsation.  Hawley  did  demand  the 
$1,000  at  tj^e  time  I  left  I  the^  left,  and  heard  no  more  of 
the  cqnyersation  between  them.'' 

He-direct  examinaMon :  ^'  I  do&at  know  how  Ipn^  Haw- 
ley and  Barker  remained  in  conversation  after  I  left;  they 
were  in  there  together  for  fifteen  minntes  or  longer  after  I 
left ;  I  passed  in  and  out  while  they  were  lii  the  office,  and 
saw  them  talking." 

The  defendant  then  ^ave  in  evidence  the  deposition  of 
John  L.  Schellenger : 

''lam  a  merchant;  age  thirty-nine;  reside  in  Denver, 
Colorado.  I  resided  in  Gilpin  county,  from  August,  1860, 
to  April,  1861 ;  then  from  June,  1862,  to  April,  1873  ;  I  know 
the  parties  to  this  suit ;  have  known  Mr.  Hawley  between 
twenty -five  and  thirty  years;  have  known  Barker  about 
ten  years;  I  prepared  the  paper  marked,  ''Exhibit  A," 
attached  to  my  deposition,  at  the  request  of  Mr.  Hawley, 
on  the  11th  day  of  March,  1869 ;  Hawley  requested  me  to 
make  out  a  deed  to  an  undivided  one^ixth  interest  of 
claims  five,  six  and  seven,  east  of  IMscovery  on  the  Dor- 
chester lode,  and  an  undivided  one-^ixth  interest  to  Discov- 
ery claim,  and  claim  number  one,  on  the  Columbus  lode ; 
he  told  me  to  prepare  it,  take  it  to  Mr.  Barker,  and  have 
faim  sign  it ;  that  Mr.  Barker  had  agreed  to  do  so,  or  pay 
him,  Hawley,  $1,100, 1  think  it  was,  and  as  the  money  had 
not  been  paid  he  wanted  a  deed  to  the  property,  and  I  pi^- 
pared  the  deed  according  to  his  request ;  on  the  11th  of 
Maich,  1869,  I  presented  said  deed  to  Mr.  Barker  and  wife, 
his  signature,  and  they  signed  it  in  my  presence,  and,  after 
signing  it,  Mr.  Barker  handed  it  to  me ;  he  and  his  wife 
acknowledged  the  same;  Barker  then  asked  me  if  Mr. 
Hawley  sent  a  note  of  his  for  $60,  by  me  to  hand  to  Mr.  Bar- 
ker ;  I  told  him  no,  that  I  had  no  such  note ;  Mr.  Barker 
then  requested  me  to  leave  the  deed  with  him,  stating  that 
he  would  see  Mr.  Hawley  and  get  his  note,  and  then  hand 
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the  deed  to  Mr.  Hawley  ;  I  then  left,  and  left  the  deed  with 
Mr.  Barker ;  I  reported  to  Mr.  Hawley  on  the  11th  day  of 
March,  1869,  the  convei'sation  had  with  Mr.  Barker,  and 
Hawley  said  *all  right,  I'll  see  Mr.  Barker,'  or  words  lo 
that  eflTect ;  I  was  paid  for  my  services ;  I  think  by  Mr. 
Hawley ;  he  said  he  would  pay  me,  and  I  think  he  did 
with  a  settlement  afterward  had  with  him;  at  the  timel 
reported  to  Hawley  what  Barker  said,  I  don't  remember 
that  any  thing  was  said  about  any  indebtedness  due  from 
Hawley  to  Barker  as  an  offset  to  the  note." 

Qjiesfion,  Interrogatory  10.  "Do  you  remember  having 
any  conversation  with  Hawley  about  the  year  186i5  or  1866» 
while  Mr.  Barker  was  east  trying  to  sell  the  property  men- 
tioned in  said  deed,  as  to  what  Mr.  Barker  had  agreed  to 
pay  him,  Hawley,  in  case  he  sold  said  property ;  if  so, 
state  fully  all  that  was  said  by  Hawley  in  regard  to  the 
same?*' 

Answer,  *'I  remember  of  having  a  conversation  with  Mr. 
Hawley  about  that  time ;  during  the  conversation  he,  Haw- 
ley, stated  that  Mr.  Barker  liad  agreed  that  on  the  sale  of  tiiat 
mining  property,  that  he,  Barker  would  pay  him,  Hawley, 
one-sixth  of  the  amount  sold  for ;  understood  the  amount 
to  be  $30,000,  of  which  Hawley  was  to  receive  $5,000 ;  lie 
Hawley,  said  he  was  satisfied  that  he  would  get  the  $5,000, 
if  the  property  was  sold  for  $30^000 ;  have  had  several  con- 
versations with  Hawley,  all  of  the  same  substance;  we 
have  been  very  intimate ;  have  known  each  other  since  we 
were  boys." 

Cross-examination :  ** After  the  11th  of  March,  1809, 1  first 
saw  the  deed  in  full  of  1873,  in  Mr.  Barker's  possession ;  he 
presented  the  deed  to  me  for  the  purpose  of  getting  my 
notarial  seal  attached  to  the  acknowledgment,  which  had 
not  been  done  up  to  that  time;  I  don't  know  whether  tlie 
deed  was  stamped  or  not  on  the  11th  of  March,  1869 ;  I 
don't  know  whether  the  deed  was  ever  delivered  to  Hawley 
or  not." 
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Re-direct  examination :  "  The  acknowledgment  was  taken 
on  the  11th  of  March,  1869  ;  I  did  not  affix  my  notaritjl 
seal  to  the  certificate  at  the  time,  because  my  office  was  at 
Central  City,  and  Barker  resided  at  Black  Hawk,  and  I  did 
not  have  the  seal  with  me  when  the  acknowledgment  >vas 
taken  ;  the  deed  was  signed  and  acknowledged  at  his 
house ;  I  was  authorized  to  accept  a  delivery  of  the  deed 
for  Mr.  Hawley." 

He-cross  examination  :  "  I  did  not  return  it  to  Mr.  Hawley 
because  I  was  requested  by  Mr.  Barker  to  leave  it  with  him 
until  he,  Barker,  and  Hawley  had  settled,  he,  Barker,  re- 
marking that  he  would  see  Hawley  in  a  few  days." 

Here  follows  "Exhibit  A,"  which  is  a  deed  dated  the  11th 
day  of  March,  1869,  between  William  J.  Barker  and  R.  C. 
Barker,  his  wife,  of  the  first  part,  and  Henry  J.  Hawley,  of 
the  second  part,  in  and  by  which  the  parties  of  the  first 
part  convey  to  the  party  of  the  second  part  certain  mining 
property,  situate  in  Gilpin  county,  Colorado,  to  wit:  an 
undivided  one-sixth  interest  of  claims  numbered  fivg,  six 
and  seven,  east  of  Discovery,  on  the  Dorchester  lode,  and 
an  undivided  one-sixth  interest  of  Discovery  claim,  and 
claim  number  one,  east  of  Discovery,  on  the  Columbus  lode, 
situated  near  the  Dorchester,  all  situated,  lying  and  being 
in  Russell  mining  district.  Signed :  William  J.  Barker  and 
Rebecca  C.  Barker.  Also,  the  acknowledgment  signed  by 
the  witness,  Schellenger,  certifying  that  the  deed  was  ac- 
knowledged on  said  day  by  Barker  and  wife. 

Defendant  then  introduced  as  a  witness  in  his  behalf, 
Eugene  Drake,  who  testified :  *'  I  know  the  parties  to  this 
suit ;  I  know  the  Dorchester  lode,  and  have  known  it  since 
1863  or  1864  ;  I  worked  on  it ;  we  leased  it  from  Barker  and 
Hawley,  three  claims,-  five,  six  and  seven,  east ;  leased  it 
two  years  ago,  in  March  or  April ;  my  brother's  name  is 
Alonzo  Drake  ;  he  was  with  me  in  the  lease ;  Hawley  was 
one  of  the  persons  who  signed  the  lease ;  Hawley  first  talked 
with  us  about  the  lease ;  we  occupied  the  property  about 
Vol.  IV-41 
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forty  days ;  my  brother  paid  Hawley  two  dollars,  all  we 
made ;  the  lease  was  in  writing,  for  one  year ;  I  am  not  sure 
that  Hawley  signed  it;  I  think  I  gave  it  ba(5k  to  Hawley; 
I  told  Hawley  that  we  had  given  up  the  lease,  soon  after 
we  quit  working  it,  about  the  latter  part  of  May,  1873 ;  he 
had  lease  prepared  and  sent  it  to  Denver  for  Barker  to  sign.'^ 

Oro89-€a}€tminatian  :  ''  Hawley  did  not  tell  me  that  he  had 
any  interest  in  it ;  he  said  he  would  write  to  Mr.  Barker ; 
he  did  not  say  that  he  had  any  interest  in  it ;  my  father 
and  myself  made  a  bargain  for  tlie  lease ;  my  brother  also 
spoke  to  him  ;  Hawley  and  my  brother  and  myself  signed 
it  first,  and  then  it  was  sent  to  Denver." 

The  defendant  then  introduced  Lester  Drake,  who  testi- 
fied :  "  I  am  the  father  of  Eugene  Drake  ;  I  know  the  parties 
to  this  suit ;  I  have  known  the  Dorchester  lode  since  1863, 
or  longer;  I  had  a  conversation  with  Hawley  about  the 
lease ;  I  think  Hawley  showed  me  a  lease  ;  I  was  not  satis- 
fied with  it ;  Hawley  said  he  would  send  it  back  and  see 
what  Barker  said ;  they  got  another  lease  and  then  they 
went'to  work ;  Hawley  said  he  did  not  have  much  interest 
in  it,^but  would  be  entirely  controlled  by  Barker ;  I  am  not 
sure  that  he  said  what  he  claimed ;  he  did  nothing  with  us 
only  through  Barker ;  I  supposed  Hawley  and  Barker 
owned  the  property ;  I  saw  Hawley  and  Barker  there ;  1 
had  conversations  with  Barker,  and  he  always  claimed  in- 
terest in  it ;  I  saw  lease  after  it  was  signed  by  Barker  and 
Hawley." 

Cross-examination:  *'  Barker  had  us  draw  some  ore  for 
him  four  or  five  years  ago  ;  Barker  was  understood  to  be 
an  owner  since  1865  ;  he  had  nothing  to  do  with  us  regard- 
ing the  hauling  of  the  ore  ;  Barker  wanted  to  test  it ;  Haw- 
ley said  he  wcJuld  be  entirely  controlled  by  Barker ;  I  was 
down  at  Denver  and  called  to  get  lease  from  him  of  prop- 
erty, for  boys." 

Thereupon  the  said  defendant  offered  in  evidence,  which 
was  received  and  read  to  the  jury,  a  letter  written    by  the 
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said  Hawley,  to  the  said  Barker,  whicli  was  in  wards  and 
figures  following,  to  wit : 

"  Cbijtral,  March  7, 1873. 
Wh.  J.  BAKKEity  Denver^  Col.: 

Dear  Sir — ^The  Drake  boys  from  Lake  Galoii  aiie  rery 
anxious  to  get  a  lease  on  the  Dorchester  for  one  year. 
They  urged  me  to  make  them  a  proposition,  which  I  did 
verbally,  which  was  for  them  to  pay  us  10  per  oent  of  the 
gross  proceeds  from  the  mine,  allowing  them  one  month  for 
repairs,  hoisting  water,  etc.  Also  shaft  to  be  sunk  so  many 
feet  (no  number  mentioned)  per  month.  I  have  not  agreed 
to  the  above  proposition,  therefore  nothing  binding.  Should 
be  pleased  to  hear  from  yoa  by  return  mail.  Please  state 
terms,  etc.,  if  you  think  best  to  let  them  have  it 

Their  names  are  A.  B.  and  L.  E.  Drake.  They  told  me 
to  say  that  they  could  get  $20  per  ton  for  the  ore  if  near 
Georgetown. 

Besp.  Yours, 

(Sig.)    H.JHawlkt." 

Thereupon  said  defendant  was  duly  sworn  as  a  witness 
in  his  own  behalf,  and  testified  as  follows  :  "  I  am  defend- 
ant in  this  suit ;  I  know  the  property,  the  Dorchester  lode, 
and  have  known  it  since  1863  or  1864  ;  (here  the  instrument 
sued  on  was  shown  to  the  witness)  in  the  fall  of  1865  I  pur- 
chased the  property  on  the  Dorchester  lode,  parts  of  claims 
live,  six  and  seven ;  I  took  power  of  attorney  for  the 
undivided  one-half  of  five,  when  money,  $1,000,  was 
deposited ;  Hawley  was  to  make  deed  to  me ;  before  the 
time  expired  he  was  paid  the  $1,000 ;  he  gave  me  a  war- 
ranty deed  for  the  undivided  half  of  number  five,  east^  on 
the  Dorchester  lode;  I  left  for  the  east  to  spend  the  winter 
and  to  make  sale  of  the  property,  in  the  fall  of  1866  ;  I 
returned  in  the  spring  of  1866 ;  the  property  was  worked 
while  I  was  gone ;  I  had,  as  I  supposed,  nearly  perfected  a 
sale  of  the  Dorchester  property,  for  $30,000 ;  I  corresponded 
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with  Hawley  while  I  was  gone ;  he  asked  me  to  give  him 
one-sixth  of  what  property  would  sell  for.  instead  of  the 
$1,000  I  had  paid  him ;  he  urged  me  and  I  granted  this 
request ;  he  said  $25,000  would  be,a  good  start  for  me,  and 
$5,000  would  be  for  him ;  I  did  not  perfect  the  sale ;  T 
returned  in  May,  1866 ;  sometime  after  he  said  he  ought  to 
have  something  to  show  he  had  paid  me  $1,000,  and  I  gave 
him  the  document  that  is  here  ;  I  paid  him  $1,000,  he  paid 
it  Dack,  and  I  gave  an  agreement  to  give  him  one-sixth  of 
the  proceeds  of  the  sale ;  afterward  he  said  he  did  not  like 
the  way  the  agreement  was  drawn,  as  after  April  he  would 
be  obliged  to  receive  the  money  named  in  the  agreement, 
instead  of  property,  as  agreement  called  for ;  I  asked  him 
what  he  wanted ;  he  said  it  was  worth  two  or  three  thousand 
dollars  at  least ;  I  think  the  last  agreement  was  made  thirty 
to  sixty  days  after  the  first ;  I  drew  up  an  agreement  and 
took  it  to  Hawley  ;  I  have  not  seen  it  since  ;  I  kept  no  copy 
of  it,  nor  did  I  of  this  agreement ;  I  have  heard  Hawley' s 
testimony  ;  I  had  no  conversation  with  him  about  paying 
ten  per  cent  interest ;  I  told  him  several  times  I  would  make 
deed  to  him  for  it ;  I  never  had  any  conversation  in  which 
I  agreed  to  pay  $800 ;  I  have  not  since  that  time  agreed  to 
pay  it,  nor  has  he  demanded  it,  as  he  always  claimed  inter- 
est in  the  property  ;  he  had  my  note  for  $60  ;  he  owed  $111 
for  work  ;  $1,000  was  the  price  of  the  property  ;  $136  for 
work  on  the  lode  ;  I  bought  Columbus  lode  for  $100;  last 
amount  paid  for  work  was  $669.98,  on  April  15,  1867 ;  one- 
sixth  was  $113.32,  on  last  amount  paid ;  a  credit  of  $60  was 
allowed,  leaving  balance  due  me,  $51.66 ;  he  said  he  would 
pay,  at  different  times,  once  in  thirty,  once  in  sixty  days ; 
in  1869  Schellenger  presented  me  warranty  deed,  and  I 
signed  it,  and  had  a  conversation  with  Schellenger,  as  he, 
Schellenger,  states ;  I  saw  Hawley  a  few  days  afterward, 
and  told  him  he  did  not  send  down  note  ;  he  said  no,  he  had 
not  balance  to  send  with  it;  when  going  to  Denver  I  told 
Hawley  I  wanted  to  settle  up  our  business  before  I  went ;  I 
had  considerable  conversation  about  it;  he  said,  *you 
ought  to  forgive  me  that  debt^  and  give  me  deed;'  I  ob- 
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jected,  but  afterward  assented ;  he  said,  *  who  will  pay 
for  recording?'  1  said,  'you  will;'  he  said,  'no,  I  would 
hardly  pay  for  recording  for  the  property  ;'  he  said,  '  you 
can  place  it  on  record  whenever  you  want  to  pay  for  record 
ing;'  I  saw  him  several  times,  and  would  laughingly  ask 
about  the  recording  of  that  deed  ;  in  1873  he  came  to  my 
place  of  business  and  said,  '  Barker,  do  you  know  you 
owe  me  about  $1,000?'  I  said,  '  what  for?'  he  said,  'for 
Dorchester  mine  ;'  he  said,  in  looking  over  papers  he  found 
an  agreement  that  I  was  to  pay  him  $1,000  if  the  property 
was  not  sold ;  I  told  him  tliere  was  a  subsequent  agreement ; 
he  said  he  thought  sq  too  ;  he  said, '  I  did  not  know  you 
owed  me  until  I  found  that  agreement ;  I  supposed  that 
the  property  was  to  be  deeded  back;'  during  this  time, 
March,  1873,  a  lease  was  made  by  us  to  the  Drake  boys ;  I 
told  him  there  was  another  agreement ;  he  said  he  thought 
BO  too,  and  would  look  for  it ;  when  he  returned  he  admit- 
ted there  was  another  agreement,  if  not  lost :  I  have  not  at 
any  time,  since  April,  1866,  or  1867,  admitted,  or  agreed,  or 
promised,  to  pay  this  amount." 

Oross-examination :  *'The  subsequent  agreement  was 
made  about  thirty  or  sixty  days  after  the  first ;  I  think  I  wrote 
it ;  it  was  written  at  his  request ;  he  said,  if  the  property  was 
not  sold  by  April,  1867,  he  would  be  obliged  to  take  $1,- 
135;  and  he  would  rather  have  the  property  deeded  to  hi  in 
than  to  have  the  money  ;  we  made  a  new  contract ;  I  think 
this  is  all  the  difference ;  the  second  contract  provided  that 
the  property  should  be  deeded  to  him  if  not  sold ;  he  said 
if  the  property  was  not  sold  he  wanted  it ;  was  worth  so 
much  more;  the  deed  was  in  my  possession  in  1871 ;  I  had 
it  in  my  possession  when  I  came  up  and  saw  him;  I  don't 
remember  conversation  about  paying  interest  to  Hawley ; 
I  never  had  such  conversation ;  I  never  promised  to  pay 
him  since  1873 ;  I  called  on  Hawley,  and  said  I  regretted 
having  a  lawsuit;  I  said,  'I  will  purchase  your  interest 
in  the  Dorchester  lode ;  we  will  not  talk  compromise  ; '  the 
deed  attached  to  Schellenger's  deposition  I  had  with  me 
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that  day,  or  the  next  after  it  was  made  ;  Hawl^y  nniaested 
me  to  hold  it  until  he  could  pay  the  balance ;  I  kept  it  until 
the  fall  of  1873,  and  then  did  as  he  requested,  paid  for  re- 
cording and  put  it  on  record ;  the  deed  was  delivered  to 
Hawley ;  I  handed  it  to  him  one  day,  in  my  office  in  Den- 
ver, in  October,  1873 ;  he  said  he  did  not  know  as  he  could 
accept  it ;  would  have  to  see  Mr.  Teller  first ;  he  left  it 
there.'' 

Hediret^  examination  •  "  Since  1864,  up  to  the  present 
time,  I  have  been  able  to  pay  any  amount  I  owed." 

Defendant  rested. 

The  plaintiff,  by  way  of  rebuttal,  introduced  the  said 
Henry  J.  Hawley,  who  testified :  **  I  heard  Mr.  Barker's  tes- 
timony about  subsequent  agreement ;  I  am  positive  there 
was  no  subsequent  agreement;  I  have  never  seen  it;  the 
deed  was  never  tendered  me  until  October,  1873 ;  I  refused 
to  take  it,  on  the  ground  I  stated  to  him.;  I  wanted  the 
money ;  Barker  was  to  pay  for  recording  the  deed ;  he  was 
to  pay  for  making  the  deed  to  Schellenger  ;  he  did  not  send 
it  back;  I  don't  remember  his  offering  me  the  deed  until 
October,  1873 ;  I  am  quite  positive  about  that ;  I  had  no 
conversation  that  I  remember  of,  about  the  deed  to  mine, 
from  that  time  until  1873 ;  wlien  lease  was  made  to  Drake 
boys,  I  did  not  claim  any  interest  in  the  property ;  I  did 
not  make  any  admission  of  subsequent  agreement,  and  told 
him  so  at  Denver  ;  I  am  positive  that  no  such  agreement 
was  made ;  told  him  if  be  would  show  any  such  agreement^ 
I  would  admit  it." 

Oross-examination  ;  **  I  don't  remember  of  making  any 
promise  to  search  for  subsequent  agreement ;  in  1867,  1868 
and  1869,  I  did  not  claim  an  interest  in  the  property ;  I 
claimed  the  agreement  as  so  much  money ;  I  did  not  claim 
any  interest  in  the  property  ;  I  do  not  think  I  did  ;  Drake 
knew  I  had  owned  property  from  letter,  *  to  pay  us  ten  per 
cent  of  proceeds  ; '  they  wanted  us  to  sign  the  lease  j  they 
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paid  U3  |2  ;  Barker  got  no  part  of  it ;  I  had  conversation 
aboat  the  time  Barker  went  to  Denver ;  he  said  he  had  done 
considerable  work  on  the  mine." 

The  foregoing  was  all  the  evidence  in  the  case  as  appears 
by  the  record.  It  was  stipulated  by  counsel,  in  the  court 
below,  that  exception  might  be  entered  of  record  nunc  pro 
tunc  to  the  overruling  of  the  motion  for  a  new  trial. 

Messrs.  Butler  &' Wriout,  for  appellaat 

Messrs.  H.  M.  &  W.  Teller,  for  appellee. 

Elbert,  J.  The  only  error  insisted  ^pon  by  ooun«el  In 
argument  is  that  the  verdict  of  the  jury  was  manifestly 
against  the  evidence,  *'  the  instructions  of  the  court  and  the 
law  of  the  case." 

This  court  and  the  Territorial  supreme  court  have  repeat- 
edly ruled  that  '^  when  the  evidence  is  conflicting  and  the 
verdict  is  not  manifestly  against  the  weight  of  evidence,  the 
verdict  will  not  be  disturbed.  Taylor  v.  Randall^  8  Gol. 
400;  Macliette  v.  WanlesSy  2  id.  169;  WaUing  v.  Warr^n^ 
id.  434;  Fisher  y.  Martin,  id.  525;  Martin  v.  Hazard  Pxm- 
der  Co.y  id.  601;  Hall  v.  King,  id.  711;  Murphy  v.  Cunning' 
ham,  1  id.  467;  Mailier  v.  Glines,  id.  472;  Smith  v.  Cisstm^ 
id.  29. 

In  the  case  of  Walling  v.  Warren,  supra,  it  was  held 
that  where  the  plaintiff  and  defendant  contradict  each  other 
upon  the  stand,  and  neither  of  them  is  supported  by  other 
testimony,  the  verdict  will  not  be  disturbed. 

Upon  the  matter  of  a  new  promise,  Hawley  testifies  to  a 
conversation  with  Barker  in  April  or  May,  18ft8,  in  which 
Barker  promised  to  pay  him  interest  on  the  note.  This 
would  necessarily  involve  a  recognition  of  the  existence  of 
the  principal  indebtedness  and  a  promise  to  pay  it. 

Barker  denies  that  any  such  conversation  was  had.  Nei- 
ther was  corroborated  and  the  jury  were  tlie  judges  of  the 
credibility  of  the  witnesses. 

Upon  the  matter  of  a  new  and  substituted  contract,  Hawley 
test^es  there  was  a  verbal  agreement  that  ^'  if  I  would  send 
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Mr.  Schellenger  to  Black  Hawk  and  Barker  executed  a  deed 
to  me  for  certain  property,  I  would  give  liim  a  certain  note.** 
This  statement  of  the  terms  of  the  subsequent  contract  is 
corroborated  by  the  testimony  of  Mr.  Schellenger.  He  says 
"he  (Hawley)  told  me  to  prepare  it  (the  deed),  take  it  to  Mr. 
Barker  and  have  him  sign  it — that  Mr.  Barker  had  agreed 
to  do  so,  or  pay  him,  Hawley,  $1,100, 1  think  it  was,  and  as  the 
money  had  not  been  paid,  he  wanted  a  deed  to  the  property,*' 

Barker  in  substance  testifies  to  an  unconditional  agree- 
ment upon  the  part  of  Hawley  to  receive  a  deed  for  the 
property,  in  satisfaction  of  the  agreement  sued  upon,  with 
out  any  alternative. 

Barker  is  corroborated  by  Burnell  Avho  testifies,  that  in  a 
conversation  between  Hawley  and  Barker  in  Barker's  store 
in  Denver,  in  September,  1873,  that  Barker  claimed  that 
there  was  another  and  subsequent  agreement,  which  provi- 
ded that  if  the  property  was  not  sold  by  April,  1867,  that 
he.  Barker,  was  to  deed  the  property  back  to  Hawley,  and 
that  Hawley  said  such  was  his  understanding. 

Here  again  the  testimony  of  the  plaintiff  and  defendant 
is  conflicting,  and  each  is  corroborated  by  another  witness. 

After  its  execution  in  March,  1869,  Barker  retained  the 
deed  until  October,  1873,  when  he  tendered  it  to  Hawley 
after  Hawley  had  demanded  the  money  in  September. 

The  evidence  respecting  the  acceptance  of  the  deed  is  con- 
flicting, but  the  preponderance  we  think  is  that  Hawley 
refused  to  accept  it.    Hawley  so  testifies. 

Barker  testifies  that  Hawley  agreed  to  accept  if  he  would 
pay  the  fee  for  recording,  but  admits  that  when  he  tendered 
him  the  deed  in  October,  1873,  Hawley  said  "he  did  not 
know  if  he  could  accept  it —  would  have  to  see  Mr.  Teller 
first." 

Neither  is  corroborated. 

The  verdict  of  the  jury  involves  their  finding  that  there 
was  no  acceptance  and  without  acceptance  no  title  passed. 
There  was  no  compliance  with  the  terms  of  the  substituted 
agreement,  if  there  was  one. 
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The  testimony  of  the  two  Drakes,  and  Hawley's  letter  to 
Barker  respecting  the  lease  to  them,  prove  nothing  certain 
or  definite  respecting  the  relation  which  Hawley  at  that  time 
sustained  to  the  property.  There  is  that  which  indicates 
him  as  the  owner  ;  there  is  as  much  or  more  that  indicates 
him  an  agent 

The  case  is  clearly  one  for  the  application  of  the  rule 
that  when  the  evidence  is  conflicting  and  the  verdict  is  not 
manifestly  against  the  weight  of  evidence,  the  verdict  will 
not  be  disturbed.  As  was  said  in  the  case  of  Taylor  v. 
BandaZl^  supra^  "It  was  the  province  of  the  jury  that 
tried  the  cause,  as  the  evidence  was  so  contradictory  as  to 
be  impossible  of  reconciliation  to  determine  to  whom  credit 
should  be  given.  They  are  the  proper  judges  of  the  weight 
of  evidence  and  the  credibility  of  witnesses.  Sitting  as 
an  appellate  court,  we  must  assume  the  truth  to  be  with  the 
evidence  which  upholds,  and  not  with  that  which  assails  the 
verdict,  unless  the  weight  of  evidence  very  strongly  pre- 
ponderates against  it.  It  is  not  enough  that  had  the  ver- 
dict been  diflferent,  this  court  would  not  have  disturbed  it." 

The  judgment  of  the  court  below  is  affirmed  with  costs. 

Affirmed, 

Dissenting  opinion  of  Stone,  J.  I  regret  that  the  only 
fixed  conclusions  which  I  have  been  able  to  arrive  at  upon 
the  evidence  in  this  case  impel  me  to  dissent  from  those 
reached  by  my  brethren  on  the  bench,  and  I  have  therefore 
felt  it  important  to  preface  my  reasons  with  reciting  the 
material  portions  of  the  evidence  and  other  parts  of  the 
record. 
Plaintiff  sued  upon  the  following  instrument : 
*' Received  of  H.  J.  Hawley  eleven  hundred  and  thirty- 
six  dollars  ($1,136)  in  full  payment  of  one-sixth  part  of  lode 
mining  claims,  five  (5),  six  (6)  and  seven  (7)  east  from  the 
discovery  on  the  Dorchester  lode,  situated  in  the  Russell 
mining  district  in  GWpin  county,  Colorado,  which  one-sixth 
of  above-mentioned  claims  I  am  to  hold  and  endeavor  to 
make  a  sale  of  the  same,  and  in  case  I  make  a  sale,  I  am  to 
Vol.  IV— 48 
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pay  to  said  Hawley  whatever  amount  I  receive,  leas  the 
expenses  inoarred  in  making  saeh  sale,  and  any  time  after 
April  Ist,  1867,  should  the  said  Hawley  so  desire  and  de- 
mand of  me,  I  agi'ee  to  refund  and  pay  to  him  the  ahove- 
named  sam  of  $1,130,  and  wlien  such  payment  is  so  made 
said  above-described  property  is  to  revert  back  to  me. 

(Signed)  Wm.  J.  Barker 

Black  Hawk^  Colorado,  Jrnie  18, 1866." 

Defendant  plead  the  general  issue,  the  statute  of  limita- 
tions,  and  special  pleas  setting  up  a  subsequent  contract 
to  deed  back  the  prop«rty  in  lieu  of  the  money  meotioned 
in  the  instrument  declared  on. 

So  much  of  the  evidence  as  is  pertinent  to  the  issue  was 
as  follows : 

The  plaintiff  testified  in  substance :  I  made  a  demand  on 
th<^  defendant  for  the  money  in  April  or  May,  1868;  told 
him  I  ought  to  liave  the  money,  or  the  same  rate  of  interest 
on  it  that  I  was  paying ;  he  said  lie  would  allow  me  ten  per 
eent  interest ;  conversation  occurred  at  his  place  of  business ; 
no  one  present  but  ourselves ;  do  not  know  when  we  next 
talked  ;  as  late  as  1870 ;  two  or  three  years  intervenc^d  be- 
tween the  first  and  the  next  conversation  ;  the  agreement  is 
in  defendant's  handwriting;  he  acknowledged  it  at  differ- 
ent times;  in  September,  1873,1  think  I  had  conversation 
with  defendant  about  it  in  Denver  ;  was  in  his  store ;  can- 
not recollect  all  the  conversation ;  I  made  demand  for  the 
money;  he  asked  why  I  had  not  made  demand  before: 
think  I  told  him  I  did  not  thmk  I  could  collect  it ;  he  lived 
at  Black  Hawk  and  I  at  Central ;  there  was  a  verbal 
agreement,  that  If  I  would  send  Afp.  Schellenger  to  Black 
Hawk,  and  Mr.  Barker  would  execute  a  deed  to  me  for  cer- 
tain property,  I  would  give  htm  a  certain  note ;  Mr.  Schel- 
lenger did  not  bi'ing  back  the  deed  ;  I  sent  him  down  there 
and  gave  instructions  about  the  deed  ;  my  recollection  is 
not  very  clear,  but  I  tried  to  get  back  same  property  that  I 
sold,  being  the  undivided  one-sixth  of  thrw  hundred  feet 
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of  the  Dorchester  lode ;  may  be  the  claims  five,  dix  audi 
seven  east,  I  am  not  certain  though;  the  amount  was 
$1,136;  $1,000  on  account  of  the  purchase  of  the  property 
and  $136  for  work  on  the  same ;  I  daa't  knovr  that  he  evef 
promised  to  pay  it;  he  only  promised  to  pay  interest; 
never  denied  or  refused  to  pay  it.  (The  instrum^dBt  sued  on 
v^as  here  introduced.)  I  had  a  conversation  with  Barker 
regarding  this  instrument ;  I  wanted  to  know  wka*  he  was 
going  to  do  about  it ;  he  said  he  would  pay  me  somethitig  on 
it ;  I  believe  he  offered  to  pay  it  one  time ;  said  he  would 
pay  me  $800 ;  this  was  soon  after  it  was  due  in  1867, 1  think 
he  had  given  up  trying  to  sell  the  property ;  I  told  him  I 
would  not  take  $800  ;  I  told  him  I  would  take  the  propertrf 
back  if  he  would  deed  it  to  me,  but  don't  know  tliat  it  was 
the  same  conversation ;  think  I  had  other  conversations.** 
The  plaintiff  rested  here  and  tlie  defendant  gave  in  evi- 
dence the  deposition  of  Frank  A.  Bnmell,  who  testified : 
"  I  heard  a  conversation  between  Barker  and  Hawley  in 
Barker's  store  in  Denver ;  Hawley  said  to  Barker,  *do  you 
know  you  owe  me  $1,000?'  Barker  replied  *No,'  and 
asked  wtat  it  was  for ;  Hawley  said  '  in  looking  over  my 
papers  a  few  days  ago,  I  found  an  agreement  which  si|.id,  if 
the  Dorchester  property  was  not  sold  by  April,  1867,  that 
he,  Mr.  Barker,  was  to  pay  the  sum  called  for,  $1,000;' 
Barker  replied  'that  there  was  another  agmement  made 
afterward,  which  said  that  if  the  property  was  not  sold  by 
April,  1867,  he,  Barker,  was  to  deed  the  property  back  to 
Hawley;'  Hawley  said  Hhat  was  his  understanding  of  the 
thing,  and  he  never  knew  any  thing  different  until  he  found 
the  agreement ; '  Barker  asked  Hawley  '  if  I  had  owed  you 
$1,000,  would  you  not  have  call-ed  for  it  before;'  Hawley 
said,  'certainly  I  should,  for  I  have  been  hard  up;'  this 
conversation  was  in  September,  1873;  Hawley  demanded 
the  $1,000;  I  am  in  the  employ  of  Barker." 

John  L.  Schellenger,  in  his  deposition,  testifies:  "I  have 
known  Hawley  since  w6  were  boys  ;  I  made  out  the  deed 
March  11, 1860,  at  request  of  Hawley,  to  the  undivided  one- 
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sixth  interest  of  claims  five^  six  and  seren  east  of  discovery 
on  the  Dorchester  lode,  and  one-sixth  interest  in  discovery 
claim  and  claim  number  one  on  the  Columbus  lode ;  he  told 
me  to  prepare  it  and  take  it  to  Barker^  and  have  him  sign 
it ;  that  Barker  had  agreed  to  do  so  or  pay  him  $1,100, 1 
think  it  was,  and  as  the  money  had  not  been  paid,  he 
wanted  a  deed  to  the  property ;  I  prepared  a  deed  accord- 
ing to  his  request,  on  the  11th  of  March,  1869,  and  pre- 
sented it  to  Barker  and  his  wife  for  signature,  and  they 
signed  it  in  my  presence,  and,  after  signing  it,  Barker 
handed  it  to  me ;  he  and  his  wife  acknowledged  the  same ; 
Barker  then  asked  me  if  Hawley  had  sent  a  note  of  his  for 
$60,  by  me  to  hand  to  him ;  I  told  him  no ;  Barker  then 
requested  me  to  leave  the  deed  with  him,  stating  that  he 
would  see  Hawjey  and  get  the  note,  and  then  hana  mm  the 
deed  ;  I  left  the  deed  with  Barker  and  reported  the  conver- 
sation to  Hawley  the  same  day,  and  Hawley  said  '  all  right, 
I'll  see  Mr.  Barker,'  or  words  to  that  effect;  Hawley  paid 
me  for  my  services ;  I  saw  the  deed  afterward  in  the  fall  of 
1873,  in  Barker's  possession  ;  he  presented  it  to  me  for  the 
purpose  of  getting  my  notarial  seal  attached  to  the  acknowl- 
edgment, which  had  not  been  done  up  to  that  time ;  th^ 
acknowledgment  was  taken  on  the  11th  of  March,  1869 ;  I 
did  not  attach  my  seal  to  the  certificate  at  the  time  because 
I  did  not  have  it  with  me ;  my  ofiice  was  at  Central,  and  the 
deed  was  signed  and  acknowledged  at  Barker's  house,  at 
Black  Hawk;  I  don't  know  whether  the  deed  was  ever 
delivered  to  Hawley  or  not ;  I  was  authorized  to  accept  a 
delivery  of  the  deed  for  Hawley." 

The  deed  introduced  is  as  described  by  Schellenger. 

The  testimony  of  the  two  Drakes  is  to  the  effect  that  in 
1873  they  leased  the  property  in  question  "from  Hawley 
and  Barker;  that  both  claimed  an  interest  in  it,  and  both 
signed  the  lease ;  that  the  rent  was  paid  to  Hawley. 

A  letter  was  introduced  written  by  Hawley  to  Barker, 
respecting  the  proposition  to  lease  to  the  Drakes,  in  which 
Hawley  says:     ** They  urged  me  to  make  them  a  proposi- 
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tion,  which  I  did  verbally,  which  was  for  them  to  pay  us 
ten  per  cent  of  the  gross  proceeds  from  the  mine,"  etc. 

The  defendant  Barker  testified  :  '*In  the  fall  of  1865, 1 
purchased  tlie  property  on  the  Dorchester  lode ;  parts  of 
claims  five,  six  and  seven ;  I  took  a  power  of  attorney  for 
the  undivided  half  of  five ;  when  the  money,  $1,()00,  was 
deposited,  Hawley  was  to  make  deed  to  me ;  before  the 
time  expired  he  was  paid  the  41,000,  and  gave  me  a  deed 
for  the  undivided  half  of  number  five  on  the  Dorchester 
lode  ;  I  went  east  to  make  sale  of  the  property  in  the  fall 
of  1865,  and  returned  in  the  spring ;  I  had,  as  I  supposed, 
upurly  perfected  a  sale  of  the  Dorchester  property,  for 
$30,000;  I  corresponded  with  Hawley  while  I  was- gone  ; 
he  asked  me  to  give  him  one-sixth  of  what  the  property 
should  sell  for,  instead  of  the  $1,000  I  had  paid  him,  and  I 
agreed  to  this  ;  I  did  not  perfect  the  sale  and  returned  in 
May,  1866 ;  sometime  after  he  said  he  ought  to  have  some- 
thing to  show  that  he  had  paid  me  $1,00P,  and  I  gave  him 
this  document  (the  instrument  suevl  on);  he  paid  back  the 
$1,000,  and  I  made  the  agreement  to  give  him  one-sixth  of 
the  proceeds  of  the  sale  ;  afterward  he  said  he  did  not  like 
the  way  the  agreement  was  drawn,  as  after  April  he  would 
be  obliged  to  receive  the  money  named  in  the  agreement, 
instead  of  the  property  as  the  agreement  called  for  ;  I  think 
the  last  agrc^ement  was  made  thirty  or  sixty  days  after  the 
first ;  I  made  an  agieement  and  took  it  to  Hawley  ;  I  have 
not  se^^n  it  since,  and  kept  no  copy  of  it  or  of  the  other ;  I 
have  heard  Hawley' s  testimony;  I  ha4  no  conversation 
with  him  about  paying  ten  per  cent  interest ;  I  told  him 
several  times  I  would  make  a  deed  to  him  ;  I  never  had 
any  conversation  with  him  in  which  I  agreed  to  pay  him 
$S00  ;  I  have  not  since  that  time  agreed  to  pay  it,  nor  has 
he  demanded  it,  as  he  always  claimed  an  interest  in  the 
property  ;  he  had  my  note  for  $60;  he  owed  me  $111  for 
work ;  $1,000  was  the  price  of  the  property  ;  $136  for  work 
on  the  lode  ;  the  last  amount  paid  for  work  was  $669.98, 
April  15,  1867 ;  onesixth  was  $113.32  ;  a  credit  of  $60  waa 
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allo^red,  leaving  a  balance  due  nie  of  $51.66;  be  aaidat 
different  times,  he  would  pay. 

In  1869,  Schell^^nger  presented  me  a  warranty  deed  and  I 
signed  it,  and  had  a  conversation  with  Sehellenger  as  he 
testifies  ;  I  saw  Hawley  a  few  days  afterward,  and  told  liim 
that  he  did  not  send  down  the  note ;  he  said  no,  that  he  had 
not  the  balance  to  send  with  it ;  when  going  to  Denver,  I 
told  Hawley  I  wanted  to  settle  up  our  business  before  I 
went ;  we  bad  considerable  conversation  about  it ;  he  said 
you  ought  to  forgive  me  that  debt,  and  give  me  deed ;  I 
objected,  but  afterward  assented;  he  said,  'who  will  pay 
for  recording/  I  said,  *you  will,'  he  said,  'no,  I  would 
hardly  pay  for  recording  for  the  property  '  ;  he  said, '  you 
can  place  it  on  record  whenever  you  want  to  pay  for  record- 
ing';  I  saw  him  several  times  and  laughingly  asked  him 
about  the  recording  of  that  deed  ;  in  1873,  he  came  to  my 
place  of  business  in  Denver,  and  said,  '  Barker,  do  yoa 
,know  you  owe  me  about  $1,000,'  I  said,  *  what  for?'  lie 
said,  *the  Dorchester  mine;'  he  said  in  looking  over 
papers  he  found  an  agreement  that  I  was  to  pay  him  $1,00(>, 
if  the  property  was  not  sold  ;  I  told  him  there  was  a  sub- 
sequent agreement ;  he  said  he  thought  so  too  ;  he  said,  *I 
did  not  know  that  you  owed  me  until  I  found  that  agree 
njent,  I  supposed  the  property  was  to  be  deeded  back ; '  I 
told  him  there  was  another  agreement ;  he  said  he  thought 
so  too,  and  that  he  would  look  for  it ;  when  he  returned  lie 
admitted  there  was  another  agreement,  if  not  lost ;  I  have 
not  at  any  time  since  April,  1866  or  1867,  admitted  or 
agreed  or  promised  to  pay  this  amount, 

The  subsequent  agreement  was  written  at  his  request 
He  said  if  the  property  was  not  sold  by  April,  1867,  lie 
would  be  obliged  to  take  $1,135,  and  he  would  rather  have 
the  property  deeded  to  him  than  to  have  the  money.  We 
made  a  new  contract;  this  is  all  the  difference.  The  second 
contract  provided  that  the  property  should  be  deeded  to 
him  if  not  sold.  Hawley  requested  me  to  hold  the  de<*d 
until  he  could  pay  the  fa«ilance*    I  kept  it  until  the  fall  of 
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1873,  and  then  did  as  \m  requested^  paid  for  the  recording 
and  put  it  on  record.  The  deed  was  delivered  to  Hawley. 
I  handed  it  to  him  one  day  in  my  office  in  Dei^Yer,  m  Ootor 
ber,  1873.  He  said  he  did  not  know  as  he  could  accept  ii; 
that  he  would  have  to  see  Mr.  Teller  first;  he  toft  it  there.'* 

Hawley  in  rebuttal  testified  : 

•'  The  deed  viras  never  tendered  me  until  Ootober,  1878.  I 
refused  to  take  it  on  the  ground  I  stated  to  him,  I  v«uited 
the  money.  Barker  was  to  pay  for  recording  the  deed. 
When  the  lease  was  made  to  the  Drake  boys  I  did  not  claim 
any  interest  in  the  property.  There  was  no  subsBquent  agree- 
ment. I  am  positive  of  this^  and  did  not  make  any  admis^ 
sion  of  such  subsequent  agreement.  I  do  not  remember  of 
making  any  promise  to  search  for  a  subsequent  agreement. 
I  told  him  if  he  would  show  such  agreement,  I  would  admit 
it.  I  did  not  claim  any  interest  in  the  property  in  1867, 
1868,  and  1869.  I  do  not  think  I  claimed  any  interest  in  the 
property.  Drake  knew  I  had  owned  the  property  from  my 
letter  "to  pay  us  ten  per  cent  of  the  pi-oceeds."  They 
wanted  us  to  sign  the  lease.  They  paid  us  $9.00.  Barker 
got  no  part  of  it.  I  had  a  conversation  about  the  time  Bar- 
ker went  to  Denver;  he  said  he  had  done  considerable  work 
on  the  mine." 

The  court,  of  its  own  motion,  gave  the  jury  the  following 
instruction : 

''Upon  an  examination  of  the  instrument  sued  upon,  it 
shows  in  the  judgment  of  the  court  that  more  than  six  years 
have  elapsed  since  the  cause  of  action  accrued  to  the  plain- 
tiff, and  is  therefore  barred  by  the  statute  of  limitations,  and 
if  the  plaintiff  recover  it  must  be  upon  a  new,  subsequent 
promise  or  acknowledgment  of  the  existence  of  the  pre- 
existing debt,  upon  wliich  the  law  will  imply  a  promise; 
and  the  burden  of  proof  is  upon  the  plaintiff  to  show  such 
promise  or  acknowledgment.  If  you  believe,  from  the  evi- 
dence, that  a  subsequent  agreement  was  entered  into  between 
the  parties,  relating  to  the  same  subject-matter,  by  which 
the  money  part  of  this  agreement  was  omitted,  and  a  deed 
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was  to  be  executed  to  certain  property  in  the  agreement 
mentioned,  and  in  pursuance  thereof  the  de(^  wcs  execu- 
ted in  accordance  with  such  agreement,  then  the  plaintiff 
cannot  recover  upon  this  instrument  and  your  verdict  should 
be  for  the  defendant.  If  you  find  for  tlie  plaintiff,  your 
verdict  will  be  ''we,  the  jur}-,  find  for  the  plaintiff  and 
assess  his  damages  at  .    If  for  the  defendant,  "we, 

the  jury,  find  for  the  defendant." 

The  court  also  upon  motion  of  the  defendant  gave  the 
jury  the  following  instruction  : 

"The  court  instructs  the  jury  that  the  instrument  dated 
June  18,  1866,  which  has  been  received  in  evidence,  was 
barred  by  the  statute  of  limitations  before  this  suit  was 
brought,  and  no  recovery  can  be  had  upon  the  same,  unless 
the  defendant,  within  six  years  before  the  bringing  of  thi^ 
suit,  made  a  ne^y  promise,  and  the  burden  of  that  proof 
rests  upon  the  plaintiff  and  not  upon  the  defendant  Tiie 
plaintiff  must  recover  upon  the  preponderance  of  testimony. 
If  the  plaintiff  claims  the  right  to  recover  upon  a  new  prom- 
ise allege,d  to  have  been  made  by  the  defendant,  and  the 
testimony  upon  that  point  is  so  conflicting  tiiat  the  jury 
cannot  determine  whether  such  a  promise  was  made  or  not, 
they  must  find  for  the  defendant.'* 

The  foregoing  are  all  the  instructions  given.  Neither  of 
these  instructions  were  excepted  to.  The  jury  found  a  ver- 
dict for  the  plaintiff  in  the  sum  of  $1,186 

There  was  a  motion  for  new  trial  by  defendant,  on  the 
ground  that  the  verdict  was  against  the  evidence  and  the 
law  of  the  case,  which  motion  was  overruled  and  exception 
taken. 

The  principal  errors  assigned  are,  that  the  verdict  was 
manifestly  against  the  evidence  and  the  instructions  of  the 
court,  and  in  that  the  court  erred  in  overruling  tlu*  motion 
for  a  new  trial. 

Upon  the  evidence  and  under  the  instructions  of  the 
court,  which  were  certainly  not  misleading,  I  fail  to  see  how 
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the  jury  should  have  found  the  verdict  for  the  plaintiff 
which  they  did. 

First  It  must  be  admitted  that  the  written  contract  sued 
on  was,  at  the  time  of  bringing  the  suit,  barred  by  the 
statute  of  limitations,  which  was  specially  pleaded  in  the 
case.  Nor  do  I  think  the  evidence  proves  a  new  promise 
by  the  defendant  at  any  time  within  six  years  next  before 
the  commencement  of  the  suit,  to  pay  any  sum  of  money 
to  the  plaintiff  upon  any  obligation  arising  out  of  the  con- 
tract sued  on.  The  only  evidence  of  such  promise  is  the 
testimony  of  the  plaintiff  himself,  where  he  states  tliat  in 
April  or  May,  1868,  he  made  a  demand  for  the  money,  tell- 
ing the  defendant  he  ought  to  have  the  money  or  iiiteiest 
on  it,  and  that  the  defendant  then  said,  **  he  would  allow 
ten  per  cent  interest;"  and  upon  re  direct  examination  he 
says:  ** I  don't  know  that  he  (Barker)  ever  promised  to 
pay  it ;  he  only  promised  to  pay  interest." 

This  evidence  is  flatly  contradicted  by  the  testimony  of 
the  defendant.  Here,  then,  these  two  contradictory  state- 
ments under  oath  stand  against  each  other.  Without  any 
corroborating  evidence  on  his  part,  can  it  be  said  that  the 
plaintiff  has  made  out  his  case  ? 

Upon  his  cross-examination,  the  plaintiff,  npon  this  point, 
further  says:  "I  made  demand  for  the  money  ;  he  asked 
me  why  I  had  not  made  demand  before  ;  I  think  I  told  him 
that  I  did  not  think  I  could  collect  it;  I  did  not  think  the 
defendant  was  insolvent ;  I  did  not  think  I  could  make  it 
on  execution." 

The  admission  that  the  defendant  asked  him  why  he  had 
not  demanded  the  money  before  may,  I  think,  be  fairly 
taken,  in  connection  with  the  testimony  of  both  parties 
upon  this  point,  to  imply  that  the  defendant  was  sur])rised 
at  the  demand  being  made,  and  had  not  reason  to  expect 
it.  The  reason  given  by  the  plaintiff,  that  he  did  not  think 
he  could  collect  it  by  execution,  does  not  appear  to  be  a 
very  satisfactory  one,  inasmuch  as  when  a  creditor  has 
ground  for  surmising  that  he  cannot  recover  a  claim  by 
Vol.  IV— 43 
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law,  1»  rminn^y  mwkM  a  demaad  all  the  more  promptly 
in  hopes  that  the  debtor  will  accede  to  the  demand  vohrn- 
tarily. 

Wklle  this  may  be  regarded  a«.  a  amalJl  grain  of  evidieaee 
to  corroborate  the  tostinony  of  the  defendant,  it  yet  aeems 
to  me  snfficieftt  to  tarn  tbe  $oale,  and  fQrbid  the  coRclasioa 
that  the  plaintiff  has  eabablished  the  making  of  a  promise 
to  pay  within  the  tinae  Umited  by  the  statute. 

Second.  If  a  subseqaeat  contract  was  eiiteved  into  by  ti^ 
parties,  wh^eby  it  was  agreed  that  defendant  should  deed 
back  to  plaintiff  the  property  in  lien  of  the  money  that  by 
the  first  agreement  was  to  be  paid  therefor,,  tb^n  the  plain- 
tiff was  not  efttitled  to  recover  even  though  he  had  estab- 
lished a  former  valid  prooase  to  pay  the  money  nnder  the 
first  agreement 

That  there  was  such  a  subsequeftt  agreement  thereby 
rescinding  the  former  one,  appears  to  me  quite  conclusive 
by  a  fair  preponderance  of  evidence. 

The  plaintiff  himself  testifiea :  ^^  There  was  a  verbal  agree- 
ment that  if  I  would  send  Mr»  Schellenger  to  Black  Hawk, 
and  Barker  executed  a  deed  to  me  for  certain  property,  I 
would  give  him  a  certain  note."  This  statement  taken 
alona  is  calculated  to  convey  the  idea  that  the  ^'certain 
property  "  here  referred  to  was  other  than  the  property  in 
controversy,  aiid  that  the  *'  certain  note  "  to  be  given  was 
for  the  purchase-price.  Upon  further  cross-examination 
plaintiff  »ys :  "  Schellenger.prepared  the  deed ;  I  suppose 
I  gave  instructions  regarding  the  deed  ;  my  recollection  is 
not  very  clear,  but  I  tried  to  get  some  property  back  that  I 
sold,  b^ng  the  undivided  one-sixth  of  three  hundred  feet 
of  the  Dorchester  lode ;  may  be  the  claims  five^  six  and 
seven  east ;  I  aun  not  certain  though." 

This  rather  striking  vagueness  and  want  of  recollection 
about  the  transaction  has  an  air  of  pretense  and  evasion, 
notwithstanding  which  the  witness  does  admit  that  he  tried 
to  get  back  the  property  tTiat  he  had  sold. 

But  Mr*  ScheUengi^  makes  p^ectly  cloar  the  transaction 
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not  ouly  respeeiiDg  the  prop^ty  deeded  baek  to  piaiutii; 
but  as  to  the  ** certain  note"  referred  to  by  plaintiff  whicb 
he  was  to  give  to  Barker.  This  witness  says :  ^'  I  made  out 
the  deed  March  11,  1869,  at  tbe  Feqaest  of  Hawley  to  the 
undivided  one-sixth  inten^st  of  ciaitBs  five,  six  and  seven 
east  of  discovery  on  the  Dorchester  lode,  and  one^sixth  iu'* 
terest  in  discovery  claim  and  dialm  iknniber  one  on  tbe  Co- 
lunibas  lode ;  be  told  me  to  prepare  it  and  take  it  to  Barker 
and  have  him  sign  it,  that  Barker  had  agreed  to  do  so  or 
pay  him  $1,100,  I  think  it  was,  and  as  the  money  had  not 
been  paid  he  wanted  a  deed  to  the  property."  After  testify- 
ing to  the  execution  of  the  deed  and  its  being  by  Barker 
handed  to  witness,  Schellenger  further  says:  "Barker 
then  asked  me  if  Hawley  had  sent  a  note  of  his  for  $60 
by  me  to  hand  to  him ;  I  told  him  no  ;  Barker  then  requested 
me  to  leave  the  deed  with  him,  stating  that  he  would  see 
Hawley  and  get  the  note  and  then  hand  him  the  deed ;  I 
left  the  deed  with  Barker,  and  reported  the  conversation  to 
Hawley  the  same  day,  and  Hawley  said  its  all  right,  Til  see 
Mr.  Barker,  or  words  to  that  effect." 

The  note  referred  to  by  plaintiff  in  his  testimony  above, 
to  be  '*  given  "  to  Barker  upon  execution  of  the  deed,  was 
clearly  this  $60  note,  and  which  was  altogether  oatside  of 
the  main  transaction  respecting  the  reconveyance  of  the 
property  in  question.  This  is  still  further  explained  by  Bar- 
ker in  his  testimony  wherein  he  says:  *'He  (Hawley)  had 
my  note  for  $60;  he  owed  $111  for  work  ;  $1,000  was  the 
price  of  the  property ;  $136  for  work  on  the  lode ;  I  bought 
the  Columbus  lode  for  $100 ;  last  amount  paid  for  work  was 
$669.98  on  April  16,  1867 ;  one-sixth  was  $113,82  on  last 
amount  paid ;  a  credit  of  $60  was  allowed,  leaving  a  bal« 
ance  due  me  of  $51  66  ;  *  *  *  in  1869  Schellenger 
presented  me  a  warranty  deed,  and  I  signed  it,  and  had  a 
conversation  with  Schellenger  as  he  st«ates ;  I  saw  Hawley  a 
few  days  afterward  and  told  him  he  did  not  send  down  note ; 
he  said  no,  he  had  no  balance  to  send  with  it."  It  thus 
appears  that  the  $60  note  was  to  be  given  up  to  Barker  in 
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adjnstment  of  an  outside  or  separate  account  between  tlie 
parties. 

In  proof  of  the  subsequent  agreement  to  reconvey  the 
property  to  Hawley,  in  place  of  the  payment  of  the  origi- 
nal purchase-price,  the  plaintiff  admits  that  he  tried  to  get 
back  the  property  in  question,  because  the  money  had  not 
been  paid  for  it ;  that  he  told  Barker  he  would  take  back 
the  property  if  he  would  deed  it  to  him,  and  that  he  in- 
structed Schellenger  to  prepare  the  deed  for  this  purpose ; 
while  the  testimony  of  Schellenger,  as  well  as  that  of  the 
defendant  and  the  witness  Burnell,  is  decisive  on  this  point, 
and  that  the  deed  was  executed  accordingly. 

Third.  A  question  is  made  as  to  the  complete  delivery 
of  tlie  deed,  and  this,  it  seems  to  me,  is  the  only  question 
upon  which  it  is  possible  to  make  the  decision  in  affirmance 
of  the  judgment,  turn.  True,  the  evidence  shows  that  at 
the  last  moment,  Hawley  ref nsed  to  receive  the  deed,  acting 
under  the  advice  of  counsel.  But  if  there  was  any  thing 
lacking  in  respect  to  a  complete  actual  delivery,  it  was  solelj^ 
because  Hawley  then  refused  to  receive  it,  and  not  that 
there  had  been  no  offer  to  deliver  it,  for  that  it  was  tendered 
is  testified  to  by  Barker,  who  says :  ''I  handed  it  to  him 
one  day  in  my  office  in  Denver  ;  *  *  *  *  he  said  he 
did  not  know  as  he  could  accept  it ;  would  have  to  see  Mr, 
Teller  first ;  he  left  it  there."  The  only  explanation  offered 
as  to  the  nondelivery  and  record  of  the  deed,  from  the  time 
it  was  executed,  in  1869,  to  the  fall  of  1873,  is  given  in  the 
testimony  of  Barker,  who  says :  **  Hawley  requested  me  to 
hold  it  (the  deed)  until  he  could  pay  the  balance.  I  kept 
it  until  the  fall  of  1873,  and  then  did  as  he  requested,  paid 
for  recording  and  put  it  on  record." 

This  delay,  then,  seems  to  have  been  as  much  the  fault 
of  Hawley  as  Barker,  and  was  with  the  assent  of  both,  and 
if  it  be  true,  and  this  is  not  controverted,  that  Barker,  after 
some  controversy  as  to  who  should  pay  for  recording  the 
deed,  finally  put  it  on  record  at  the  request  of  Hawley,  the 
grantee,  I  am  inclined  to  regard  this,  under  all  the  circum- 
Btances,  as  a  sufficient  constructive  delivery.    Hence  it  fol- 
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lows  that  in  place  of  the  purchase-price  of  the  property 
originally  agreed  to  be  paid  Hawley,  he  agreed  to  take  back 
the  property ;  a  deed  for  this  purpose  was  made  at  his  re- 
quest, and  after  several  years'  delay,  to  which  he  assented, 
the  deed  was  placed  upon  record  at  his  requst,  so  tliat  the 
legal  title  to  the  property  has  thereby  become  absolutely 
vested  in  him,  while  by  the  judgment  of  the  court  he  has 
also  recovered  the  original  price. 

I  cannot  agree  that  upon  the  evidence  in  the  case  the 
plaintiff  should  be  allowed  to  have  the  property  in  contro- 
versy and  the  price  of  it  also.  To  say  that  the  property 
was  thrust  upon  him  against  his  will,  and  that  therefore  the 
defendant  cannot  be  heard  to  complain,  is  to  decide  the 
very  question  upon  which  this  whole  branch  of  the  case 
hinges ;  and  upon  this  point  I  am  forced  to  conclude  that 
the  agreement  to  take  back  the  property,  as  between  the 
plaintiff  and  defendant,  was  fairly  carried  out.  The  whole 
tmnsaction  seems  to  have  been  conducted  rather  loosely  on 
both  sides,  and  while  I  do  not  undertake  to  pronounce  upon 
the  equities  of  the  case,  1  cannot  be  unconvinced  that  upon 
the  issues  joined  in  the  suit,  the  evidence  does  not  support 
the  verdict  rendered  by  the  jury  in  the  case.  While  it  has 
been  repeatedly  held  in  this  court  that  a  verdict  will  not  be 
disturbed  where  the  evidence  is  conflicting  merely,  or  de- 
pends on  the  degree  of  credibility  to  be  given  the  respective 
witnesses  by  the  jury,  or  where  the  plaintiff  and  defendant, 
as  witnesses,  contradict  each  other,  and  there  is  ho  other 
evidence  in  the  case  {Murphy  v.  Cunningham^!  Col.  467; 
MatheiDS  v.  Glines,  id.  472;  Machette  v.  Wanless^  2  id. 
169  ;  Walling  v.  Warren,  id.  434) ;  yet  where  the  verdict  is 
clearly  and  manifestly  against  the  evidence,  it  sliould  be 
set  aside  in  furtherance  of  justice.  Keating  y,  Pedee^  2Col. 
526 ;  Martin  v.  Hazard  Powder  Co,,  id.  601. 

I  think  this  is  a  case  that  comes  iVithin  the  latter  rule. 
There  is  shown,  in  my  opinion,  not  merely  a  want  of  pre- 
ponderance of  evidence,  but  lack  of  proof  on  behalf  of  the 
plaintiff  to  reafsonably  support  the  verdict  upon  the  wues 
joined  in  the  case. 

Vkbdict  WII&  Kor  BS  SiSTimBKD  wbefB  evldoMM  ll  OOBfllotli]g"Cfllt2'*fht''^rdloC3Kik 

nuinlfcati;-  vno:7:      r'c  -.o.t  v.  Wei>ater,4  Cola  9»iJKc/isoH  v.  /roJfitCz  ccta  117;  ,-^hUcry^ 
jMedekejiColo.  ::\7-  .'.onM-rv,  IVjujier,  11  Colo. »7;  J>'/«r.''^'^ i;';' --^i "iJI: '^'ftiLPji^? 
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Cody  v.  Filley. 

1.  "  Service  of  the  «4thi&  Is  hereby  admitted  the  10th  dej  of  October,  1978  * 
signed  bj  coaiuiel  lor  appellee;  heldf  eufficittiii  eTidenoe  of  ierrioe  by 
cop7  of  notice  of  appeal,  under  section  3^^9  of  the  Code.  This  court  will 
not  confiider  affidarits  of  parties  impeaching  the  record  in  each  case. 

A  When  the  notice  of  appeal  and  the  undertaking  iutelligib]  j  refer  to  tb« 
cause  in  which  Judgment  was  rendered  ;  field,  sufficient  under  the  Code 

8.  An  undertaking  on  appeal  under  the  Code  need  not  be  signed  bj  tbe 
•ppelUuit. 

4  Theve  is  notl^ng  in  the  Code  fixing  the  time  of  the  service  of  the  notke  of 
appeal,  but  the  rights  of  the  appellee,  under  section  868,  giving  bim 
'*  thirtj  days  to  OKcept  to  the  suiflciency  of  the  suretiea/'  would  be  im- 
paired unless  the  service  preceded  or  was  cotemporaneous  with  the  fiUflg 
of  the  undertaking. 

8.  There  Is  no  provision  of  the  Code,  that  in  terms  or  by  implication,  requires 
tbat  lAie  service  and  the  filing  of  the  undertaking  on  appeal  should  be 
on  Uk9  same  day. 

Appeal  from  District  Court  of  Oilpin  County. 

Messrs.  H.  M.  &  W.  Teller,  for  appellee,  now  mored  to 
dismiss  the  appeal. 

Me88r&  Butlee,  Wright  &  King,  cordra. 

Per  Curiam.  The  record  in  this  case  shows,  that  on  the 
14th  day  of  October,  1878,  the  appellant,  by  his  attorneys, 
filed  in  the  office  of  the  clerk  of  the  district  court  a  notice 
of  appeal.  On  the  19th  of  the  same  month,  they  file 
with  the  clerk  what  is  a  copy  of  this  notice  (but  not  marked 
as  such),  indorsed  :  *  Service  of  the  within  is  hereby 
admitted  the  16th  day  of  October,  1878."  This  is  signed 
by  counsel  for  appellee,  and  sufficiently  imports  a  service 
by  copy,  in  accordance  with  the  provisions  of  section  339 
of  the  Code. 

We  cannot  consider  the  affidavits  of  parties  impeaching 
the  record  in  this  particular. 

An  objection  is  taken,  that  the  notice  of  appeal  and  tbe 
*' undertaking"  are  not  entitled  of  the  cause  in  which 
Judgment  was  rendered. 
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Judgment  was  rendered  in  the  ease  of  ^^Marffm'et  ML 
Cody  V.  Oiles  F.  Filley^  impleofded  withp  ete.  The  notice 
acd  bond  are  entitled  ^^  Margaret  E,  Cody  v.  QUes-  F. 
Faierjr 

It  is  not  without  reluctance  that  we  tolerate,  much  less 
sanction,  a  practice  of  this  kind.  The  provision  of  section 
401  of  the  Code,  however,  we  think  reaches  and  remedies 
the  defect.  Notwithstanding  the  defective  titH  both  papers 
*Mntelligibly  "  (/.  €.,  in  a  manner  to  be  understood)  refer  to 
the  cause  in  which  judgment  was  rendered,  and  they  must 
beheld,  under  this  section,  "valid  and  effectual."  Mills  ^ 
V.  Dunlap^  3  Cal.  94. 

The  objection  taken  to  the  undertaking,  that  it  is  exQOU- 
ted  by  an  attorney  in  fact,  and  that  the  original  power  of 
attorney  is  not  filed  with  it  in  this  court,  cannot  be  sustained. 
This  is  an  appeal  under  the  Code,  and  the  undertaking  need 
not  have  been  signed  by  the  appellant  at  all.  The  rule  can 
have  no  application,  except  when  the  bond  is  a&eoated  in 
pursuance  of  the  former  practice. 

The  notice  of  appeal  was  filed  October  14th,  and  served 
October  16th.    The  undertaking  was  filed  October  19th. 

This  was  suflBcient,  the  undertaking  being  filed  within  the 
time  limited  by  the  court. 

There  is  nothing  in  the  Code,  in  terms,  fixing  the  time  of 
service  of  the  notice  of  appeal,  but  the  rights  of  the  appellee 
under  the  provisions  of  section  356,  giving  him  ''  thirty  days 
in  which  to  except  to  the  sufficiency  of  the  sureties,"  would 
be  impaired,  unless  the  service  preceded,  or  was  ootempo- 
raneous  with,  the  filing  of  the  undertaking. 

There  is  no  provision  of  the  Code,  that  in  terms  or  by  ^ 
implication,  requires  that  the  service  and  the  filing  of  the 
undertaking  should  be  on  the  same  day.  The  California 
cases  cited  in  support  of  the  contraiy  vij^w  were  uadi^r  a 
section  of  their  Code  which  required  in  terms  the  filing  of 
the  notice  of  appeal  and  undertaking  '*  at  the  same  time," 
and  this  in  view  of  a  similar  provision  fixing  a  time  in  which 
the  appellee  should  except  to  the  sufficiency  of  the  snretiMi 
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made  service  of  the  notice  at  the  same  time  necessary. 
Olney's  Code,  §  940,  p.  818. 

The  motion  is 

Denied. 


Pullman  Palace  Car  Co.  v.  Barkbb. 

1.  While  the  law  exacts  from  the  carrier  of  passengers  the  utmost  care  and 
skill,  it  refuses  to  take  into  consideration  damages  remotely  resulting 
from  a  breach  of  their  contract  or  neglect  of  their  datj.  The  maxim  is 
eatisa  proxima,  non  remota  spectatur. 

d.  Where  the  plaintiff,  a  woman,  was  a  passenger  on  a  sleeping-car  of  the  de- 
fendant,  which,  through  the  negligence  of  the  defendAUt,  caught  fire,  and 
the  plaintiff,  on  account  of  the  smoke  and  flames  ^^s  compelled,  in  a  half- 
dad  condition,  to  leave  the  car,  and  caught  cold  which  resulted  in  the 
suppression  of  her  menses  and  subsequent  illness,  it  appearing  from  the 
evidence  that  such  illness  was  of  the  character  that  results  from  arrested 
menstruation:  HM^  that  the  plaintiff  being  *'  unwell  "  at  the  time,  there 
was  in  her  then  physical  condition  an  intermediate  and  independent 
cause  of  the  subsequent  illness,  which  was  the  remote  and  not  the  pros- 
imate  result  of  the  defendants'  negligence. 

8.  Persons  who  are  ill  have  a  right  to  enter  and  travel  in  the  cars  of  a  rail' 
road  company,  and  as  a  common  carrier  of  passengers  the  company  has 
no  right  to  prevent  them,  but  the  increased  risk  arising  from  conditions 
of  health  affecting  their  fitness  to  travel,  certainly  where  such  conditions 
are  unknown  to  the  carrier,  must  be  assumed  by  the  passenger. 

Appeal  from  District  Court  of  Arapahoe  CourUt/. 

The  appellee,  the  plaintiff  below,  had  jadgment,  on  the 
verdict  of  a  jury,  in  the  sum  of  $1,480.00.  The  fiusts  are 
sufficiently  stated  in  the  opinion. 

Messrs.  Butler  &  Wright,  for  appellant 

Messrs.  Stmes  &  Deokee,  for  appellee. 

Elbert,  J.  This  was  an  action  on  the  case  brought  by 
Diana  Barker  against  the  appellant,  for  injuries  sustained 
by  reason  of  alleged  negligence. 
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The  controversy,  as  presented  by  the  record,  respects  the 
extents  not  the  fact  of  the  appellant's  liability.  While  the 
law,  out  of  regard  for  human  life  and  safety,  exacts  from 
the  carriers  of  passengers  the  utmost  carti  and  skill,  it 
refuses  to  take  into  consideration  damage  remotely  result- 
ing from  a  breach  of  their  contract  or  neglect  of  their  duty. 
The  maxim  is  causa  proxima^  non  remota  spectatur. 

In  cases  of  contract  as  well  as  of  tort,  where  no  question 
arises  of  fraud,  malice  or  oppression,  the  loss  or  injury  for 
which  compensation  is  sought  must  be  the  natural  and 
proximate  consequence  of  the  alleged  breach  or  wrongful 
act.  Sedgwick's  Measure  of  Dam.  57  et  seg. ;  Shearman  and 
Bediield  on  Neg.,  §  696  et  seq. 

What  is  the  proximate  cause  of  an  injury  in  a  legal 
sense  is  often  an  embarrassing  question,  involved  in  meta- 
physical distinctions  and  subtleties  difficult  of  satisfactory 
application  in  the  varied  and  practical  affairs  of  life. 

The  proximateness  required  is  not  the  greatest  possible ; 
the  negligence  to  which  the  responsibility  attaches  may 
sometimes  concur  with  or  precede  other  agencies  in  pro- 
ducing an  injury.  A  result  may  be  physically,  secondary 
and  consequential,  and  yet  in  legal  contemplation  be  proxi- 
mate. As  a  consequence  the  rule  is  vague  and  of  difficult 
application.  As  said  by  Bra m well,  B.,  "  it  is  sometimes  like 
having  to  draw  a  line  between  night  and  day;  there  is  a 
duration  of  twilight  when  it  is  neither  night  nor  day." 
Each  case  of  this  description  must  be  decided  with  reference 
to  the  circumstances  peculiar  to  it. 

The  question  as  presented  in  the  case  at  bar  is  not  with- 
out difficulty. 

The  sleeping  car  of  the  appellant  caught  tire  in  the  night 
and  was  burning,  through  the  negligence  of  its  employees : 
the  appellee,  with  her  husband,  occupied  a  berth  which  the 
flames  had  already  reached,  when  she  was  awakened.  The 
suddenness  of  the  alarm  and  theimminency  of  the  danger 
from  the  smoke  and  approaching  flames,  left  no  time  for  the 
appellee  to  properly  clothe  herself ;  she  left  the  burning  car 
Vol.  IV— 44 
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with  but  slight  clothing,  and  in  her  stocking  feet ;  in  pass^ 
ing  to  the  next  car  she  was  compelled  to  stand  for  a  mioate 
or  two  on  the  platform  of  the  car;  it  was  an  extremely  cold 
night  in  January,  and  by  reason  of  this  exposure  she  caught 
a  severe  cold  which  caused  the  cessation  of  her  mensea,  and 
reBolted  in  a  long  period  of  illness. 

Was  this  illness,  in  legal  contemplation,  the  proximate 
result  of  the  negligence  of  the  appellant,  for  which  the 
appellee  may  rightfully  demand  compensation  ? 

In  the  case  of  Milwaukee,  etc.,  Railway  Co.  v  Kellogg,  4 
OttOy  475,  Mr.  Justice  Stro:^©  says  :  "  The  question  alvirays 
iBi,  was  there  an  unbroken  connection  between  the  wrongful 
act  and  the  injury— a  continuous  operation  ?  Did  the  fact 
oonstitcite  a  continuous  succession  of  events  so  linked  to- 
gether as  to  make  a  natural  whole,  or  was  there  some  new 
and  independent  cause  intervening  between  the  wrong  and 
the  injury !  It  is  admitted  that  the  rule  is  difficult  of  ap- 
plication. But  it  is  generally  held,  that  in  order  to  war- 
lunt  a  finding  that  negligence  or  an  act  not  amountiog  to 
a  wanton  wrong  is  the  proximate  cause  of  an  injury,  it 
must  appear  that  the  injury  was  the  natural  and  probable 
consequence  of  the  negligence  or  wrongful  act,  and  that  it 
ought  bo  have  been  foreseen  in  the  light  of  the  attending 
circumstances.  *  *  *  *  We  do  not  say  that  even  the 
natural  and  probable  consequences  of  a  wrongful  act  or 
omission  are  in  all  cases  to  be  chargeable  to  the  misfeasance 
or  nonfeasance.  They  are  not,  when  there  is  a  sufficient 
and  independent  cause  operating  between  the  wrong  and 
the  injury.  In  such  a  case  the  resort  of  a  sufferer  must 
be  to  the  originator  of  the  intermediate  cause  »  *  * 
The  inquiry  must  therefore  always  be  whether  there  was 
any  intermediate  cause  disconnectecl  with  the  primary  fact 
and  self  operating)  which  produced  the  ii\jury." 

The  long  illness  of  the  appellee,  as  shown  by  the  evi- 
dence, was  of  such  character  as  results  from  arrested  men- 
struation. Independent  of  the  fact  that  she  was  ^'unwell '' 
at  the  time,  it  cannot  be  said  that  the  negligence  of  iJie 
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appellant  resulted  in  her  long  illness  or  any  illness.  Con- 
ceding that  the  appellee  was  compelled  on  acoonnt  of  the 
smoke  and  flames  to  leave  the  car  in  the  half  clad  condition 
she  did,  the  exposure  to  the  cold  was  the  direct  and  neces- 
sary result  of  the  appellant's  negligence.  Her  snbseqttent 
illness,  however,  was  not  the  result  of  the  exposure,  but 
the  result  of  the  exposure  in  her  then  coTtdition.  Heire, 
then,  intervenes  an  independent  cause  of  her  illness,  a 
cause  resting  in  her  physical  condition,  appertaining  ex- 
clusively to  herself,  with  which  the  appellant  had  no  con- 
cern, and  to  which  it  sustained  no  relations  either  by 
contract  or  by  the  general  duty  imposed  by  law  upon 
carriers  of  passengers.  Where  physical  weakness  or  disa- 
bility is  apparent  to,  or  is  brought  to  the  attention  of 
the  carrier,  undoubtedly  that  high,  degree  of  care  which 
tlie  law  imposes  upon  hiia,  would,  under  eeirtaia  cir- 
cumstances, involve  duties  in  reference  tliereto.  As  that 
he  shall  allow  an  aged,  iafirm,  or  crippled  person^a  reason- 
able time  in  which  to  get  on  or  off  the  coach  or  car,  having 
reference  to  their  crippled  or  infirm  condition.  CoUv. 
Sixth  Ave.  R.  R.  Co.,  33  Sup.  Court  (N.  Y.),  190. 

While  this  is  tlie  case  it  cannot  be  said  that  the  law  im- 
poses any  dut}''  respecting  the  possible  secret  complaints 
and  diseases  of  passengers  affecting  their  fitness  to  travel. 
Where  no  duty  is  imposed,  no  liability  can  attach.  Another 
passenger  might  have  suffered  equally  serious  consequences 
from  the  effect  of  the  cold  upon  a  wound  in  the  foot,  super- 
inducing inflamraation,  and  possibly  necessitating  amputa- 
tion. Can  it  be  said  that  the  law  imposed  upon  the  carrier 
an  enlarged  duty  having  reference  to  the  wound,  and  that 
the  added  risk  of  traveling  in  this  condition  must  be 
assumed  by  him  and  not  by  the  passenger  from  whose  per- 
sonal condition  it  springs  ?  We  think  not.  While  it  is 
true  that  menstruation  is  a  law  of  health,  It  is  also  true  that 
it  is  a  condition  requiring  greater  care  and  prudence  to 
avoid  exposure. 

'*  The  cars  of  a  railroad  company  are  not  hospital^  nor 
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their  employees  nurses."  Persons  who  are  ill  have  a 
right  to  enter  the  cars  of  a  railroad  company  and  travel 
therein;  as  a  common  carrier  of  passengers  ihe  company 
has  no  right  to  prevent  them,  but  the  increased  risk  arising 
frem  conditions  affecting  their  fitness  to  journey,  certainly 
where  they  are  unknown  to  the  carrier,  must  rest  upon  their 
own  shoulders,  New  Orleans^  eic.<,  H.  Co,  v.  IStratham^  42 
Miss.  613 ;  Hobhs  v.  The  London^  etc. j  B.  Co.^  10  Law  Rep. 
(Q.B.)111. 

Tlie  illness  of  the  appellee,  as  shown  by  the  evidence, 
was  traceable  to  her  physical  condition  at  the  time  of  the 
accident,  and  was  not  the  subject-matter  of  damage.  It  was 
a  remote,  and  not  a  natural  or  proximate  result  of  the  ap- 
pellant's negligence. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded  for  a  new  trial  Reversed. 

Pajiaoxs  IK  ToBT  ANi>  {Soui^iAC-J  oTo  dlst^igolahed  In  CtneUmatt  iZ.  <fr  J.  JZL  JE.  Ox  t. 
Baton.  4  Ind.  47S,  wher«  tbe  * irlr.clpi  I  rase  U  -^tt^'^ 

Railroad-' Daicaobb  w6:j  rEB£u«rAT,  IVJcnoift^— Tb^  principal  caM  Is  said  In  3%n« 


Knox  et  al,  v.  McFerkak. 

1.  When  it  is  made  to  appear  to  this  coart  that  alleged  eridence,  through 

iuadvertence,  has  been  iniproperlj  incorporated  into  a  bill  of  exceptiona, 
opportunity  will  be  given  to  apply  to  the  court  below  to  amend. 

2.  Where  a  party  fails  to  except  to  the  allowance  of  the  amendment,  he  hav- 

ing had  due  notice  of  the  application  to  amend,  this  court  must  presume 
that  the  court  below  allowed  the  amendment  upon  proper  evidence. 

Appeal  from  District  Court  of  El  Paso  Couniy. 

Messrs.  Williams  &  McMorris,  for  appellants,  now 
movt»d  to  strike  from  the  files  the  supplemental  record  filed 
herein  by  tbe  appellee. 

Mr.  J.  C.  Hklm,  contra. 

Per  Oiirmm,  It  being  made  to  appear  to  this  court  that 
certain  alleged  evidence  had,  through  inndvertpn'*'^   K? m 
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improperly  incorporated  into  the  bill  of  exceptions,  this 
cause  was  continued  to  give  the  appellee  an  opportunity  to 
apply  to  the  court  below  to  amend  tbe  bill  of  exceptions. 
This  accords  with  approved  practice.  Wo^fley  et  al.  v.  Leha- 
non  Mining  Co.^  3  Col.  296 ;  Brooks  v.  Bergen^  40  111.  63. 

Appellant's  counsel  was  duly  notified  of  the  motion  to 
amend  and  appeared  in  response  to  the  notice.  The  amend- 
ment to  the  bill  of  exceptions,  which  we  are  asked  to  strike 
from  the  record,  is  as  follows : 

'*  Now  at  this  day,  it  being  one  of  the  days  of  the  regu- 
lar October  term,  A  D.  1878,  of  said  court,  comes  James 
H.  B.  McPerran,  defeadant  and  appellee  in  said  cause,  by 
his  attorney,  and  moves  the  court  to  amend  the  bill  of 
exceptions  heretofore  filed  herein ;  and  aflBdavits  of  counsel 
for  defendant,  and  of  defendant  himself  having  been  filed 
in  support  of  said  motion  ;  there  being  no  counter  affidavit^ 
filed,  or  other  evidence  in  contradiction  of  the  said  affi- 
davits filed  by  defendant ;  and  the  notes  taken  by  the  court 
at  the  trial  of  said  cause  having  been  mislaid. and  lost;  and 
the  said  judge  having  been  misled  as  to  the  agreement  of 
counsel  for  the  respective  parties  in  connection  with  said 
bill  of  exceptions  at  the  time  of  the  presentation  of  the 
same  for  his  approval,  and  he  having  in  consequence  thereof 
signed  the  same  without  a  careful  inspection  thereof;  and 
the  court  being  convinced  that  said  bill  of  exceptions  con- 
tains material  error,  and  should  be  so  amended  as  to  con- 
form to  the  truth  ;  and  due  and  proper  notice  having,  been 
given  counsel  for  plaintiff  and  appellants  of  the  submission 
of  this  motion ;  and  after  argument  of  counsel  thereon  :  It 
is  hereby  ordered  and  adjudged  by  the  court  that  said  bill 
of  exceptions  be  amended  by  striking  therefrom  all  that 
part  of  the  testimony  of  James  Knox  as  witness,  sworn 
and  examined  in  said  cause  in  behalf  of  plaintiff,  contained 
in  the  following  statement  :  '  And  I,  as  cashier,  let 
McGovney  have  the  money  to  make  the  last  payment  due 
on  Rose's  bond  for  a  deed;*  also,  *  I,  as  cashier  of  the  First 
National  Bank,  took  the  assignment  as  part  payment  of 
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McGovney^s  indebtedness  due  the  bank.'  ^  He  was  allowed 
two  thoasand  dollars  for  the  promisee  in  question,  and 
credit  was  given  him  therefor  by  the  bank/  '* 

Of  the  contents  of  the  aifidavits  filed  in  ttie  lower  court, 
we  are  not  apprised.  Nor  do  we  know  whether  the  judge 
allowing  the  amendment  had  any  recollection  touching 
the  alleged  testimony  that  bad  been  erroneously  inserted 
in  the  original  bill.  Although  the  judge*s  minutes  of  the 
testimony  taken  at  the  trial  were  lost  or  mislaid,  there  may 
have  been  other  and  sufficient  data  to  amend  by.  The 
appellants  failed  to  except  to  the  allowance  of  the  amend- 
ment. Had  appellants  made  it  appear  to  this  court  by  a 
bill  of  exceptions,  that  the  lower  court  had  no  sufficient 
means  of  information  by  which  to  make  the  amendment, 
the  motion  to  strike  out  would  rest  upon  a  much  more  sub- 
stantial foundation.  But  in  the  absence  of  such  exception 
we  must  presume  that  the  court  below  allowed  the  amend- 
ment upon  proper  evidence*  WcUlahan  et  cU.  v.  The 
People,  40  111.  103. 

Motion  to  strike  out  will  be  Denied. 

ApncALr*  Acnoir  of  OatnKr  aif  Apmjo^twk  »•  CoainKV  Rsoobb  ^oea  nct^tarnhh 

ground  for  a  sepurHte  appeal,  but  sQcb  action  ahoald  be  reported  as  aa  amendment  to  tae 
original  traiuaBCpt  of  tbe  record;  JVi^  v.  FUyt9%  14  Oola.  Kk 


MoHR  et  al.  v.  Barnks. 

Under  the  Code  every  material  aUegatlon  In  the  complaint,  not  traversed,  is 
tajien  aa  true.  In  an  actkm  on  a  promiflaorj  noto/tiie  ploa  of  payment  admits 
the  original  liability  tor  the  amount  q{  the  not*  described  in  the  com- 
plaint, and  the  burden  of  establishing  the  payment  is  upon  the  defend- 
ant. 

Appeal  from  Disirtci  Cowt  of  Lm  Ant'jnas  Oounty^ 

The  case  is  stated  in  the  opinion. 

M<»s»r».  Yraman  &  John,  for  appellants. 

Mr,  GBORaE  Botlks,  for  appellee. 

Thatohkr,  C  J.     This  is  an  action  brought  by  Mohr, 
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Mohr  &  Co.  against  Frank  W.  Barnes,  to  recover  the  amount 
claimed  to  be  due  on  two  promissory  notes  alleged  to  have 
been  lost.  The  plaintiffs,  by  veriiied  complaint,  particu- 
larly describe  the  notes,  allege  their  loss,  and  a  demand  of 
payment.  The  only  plea  filed  is  that  of  payment.  After 
the  evidence  for  the  plaintiffs  was  all  in,  the  court,  on 
motion  of  defendant,  entered  a  judgment  of  nonsuit.  Plain- 
tiffs then  moved  the  court  to  set  aside  the  nonsuit,  and  grant 
them  a  new  trial,  which  motion  was  denied.  An  appeal  is 
taken  specifically  "  from  the  judgment  of  nonsuit,  and  also 
from  the  order  of  the  court  denying  the  motion  to  set  aside 
said  judgment  and  for  a  new  trial." 

Under  the  former  system  of  practice,  if,  in  an  action  of  as- 
sumpsit, issue  were  joined  upon  plea  of  payment,  the  plain- 
tiff was  prima  facie  entitled  to  a  verdict  without  introducing 
any  evidence.  The  effect  of  the  plea  is  to  admit  the  original 
liability,  and  the  burden  of  proving  its  discharge  is  assumed 
by  the  defendant.  Like  a  default  it  admitted  some  dama- 
ges, but  not  necessarily  the  entire  sum  laid  in  the  declam- 
tion.  The  original  cause  of  action  was  by  that  plea  con- 
ceded, but  not  the  amount  thereof.  **  The  substance  of  the 
issue  is  that  the  plaintiff  had  been  paid  his  debt  or  demand. 
On  proving  payment  and  acceptance  of  any  sum  of  money, 
the  burden  is  thrown  on  the  plaintiff  of  showing  that  his 
whole  debt  was  not  satisfied."  If,  however,  the  defendant 
plead  payment  as  to  some  definite  sum,  the  plaintiff  was 
not  held  to  the  proof  of  such  amount  as  it  was  by  the  plea 
specifically  admitted.  Ifew  York  Dry  Dock  Company  v. 
Mcintosh,  6  Hill,  890;  Waggons  v.  BdU,  4  Monr.  (Ky.)ll, 
12;  ScoU  V.  Hall,  8  Conn.  303;  1  Phill.  Ev.  688,689;  Oowen  ^ 
Hill's  Notes,  and  case  there  cited. 

Under  the  Code,  every  material  allegation,  not  contro- 
verted by  the  answer,  is,  for  the  purposes  of  the  action, 
taken  as  true.  Code,  §  72.  Here  the  suit  is  founded  upon 
two  instruments,  in  writing,  signed  by  the  defendant  and 
specifically  described,  as  containing  the  amount  of  the 
demand.     The  plea  of  payment  is,  under  the  Code,  an 
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admission  of  original  liability,  for  the  amount  of  the  two 
notes  described  in  the  complaint,  and  throws  the  burden  of 
establishing  the  paj'ment  thereof  upon  the  defendant, 
Canfield  v.  Sa/iders^  17  Cal.  671. 

It  is  true  that  the  contents  of  a  written  instrument  can 
only  be  proved  by  the  writing  itself,  except  when  the 
original  has  been  lost  or  destroyed,  in  which  case  sufficit-nt 
evidence  of  its  loss  or  destruction  must  be  first  submititHl 
to  the  court  before  oral  evidence  of  its  contents  can  b»» 
received.  But  here  it  was  not  necessary  to  prove  the  con- 
teuts  of  the  notes.  By  pleading  payment,  the  defendant 
admitted  their  contents,  and  what  is  admitted  by  the 
defendant  need  not  be  established  at  the  trial  by  the  oath 
of  the  plaintiff  or  any  other  person.  The  motion  for  a 
judgment  of  nonsuit  was  improperly  allowed. 

Judgment  reverse  and  cause  remanded. 

BeversecL 


Miller  «.  Seybebt, 

A  motion  to  Bet  aside  a  judgment  in  the  court  below  k,  properly,  no  part  of 

the  judgment-roU. 

Appeal  from  County  Gowrt  qf  Ouray  County. 

This  was  an  appeal  from  the  order  of  the  county  court, 
refusing  to  set  aside  a  judgment 

Messrs.  Miles  &  Andkbws,  for  appellee,  now  moved  to 
dismiss  the  appeal. 

r 

Mr.  Abram  Cutler,  for  appellant 

Per  Curiam.  The  record  in  this  case  consists  of  the 
Judgment- roll  alone.  There  is  no  statement  The  judg- 
ment-roll presents  no  question  for  review.  The  motion  to 
Bet  aside  the  judgment  is  not  properly  a  part  of  it    Section 
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210  of  the  Code  clearly  enumerates  the  matters  of  which 
the  judgment-roll  is  to  consist,  and  there  is  no  provision 
that  would  include  such  a  motion. 
The  motion  to  dismiss  is  allowed. 

Dismissed. 


Salomon  v.  Webster. 

1.  A  eontract  cannot  arise  unless  the  proposition  made  bj  one  ia  accepted  by 

the  other  without  any  modification  whatever. 
9.  Where  in  view  of  tlie  whole  evidence  the  verdict  is  palpably  unwarranted, 

the  verdict  will  be  set  aside. 

3  To  instruct  a  Jury  that  "  if  they  believe/'  (omitting  to  add  "from  the  evi- 
dence ")  is  objectionable. 

Error  to  County  Court  of  Arapahoe  Cmmty. 

On  the  trial  of  this  cause  Ralph  C,  Webster,  being  duly 
Bworn,  testified :  "  My  name  is  Ralph  C.  Webster,  I  am  the 
plaintiff  in  this  suit,  and  am  acquainted  with  the  defendant 
Salomon.  Either  in  September  or  October,  1867,  the  defend- 
ant called  on  me  and  asked  me  to  take  charge  of  a  claim 
which  he  had  against  the  United  States  for  corn  delivered 
at  Camp  Filmore,  on  the  Arkansas  river,  a  little  below 
Pueblo.  The  conversation  was  at  his  store  in  Denver.  He 
explained  the  case  to  me,  and  said  that  certain  action  had 
been  taken,  and  the  claim  rejected*  Upon  his  representation 
of  the  claim  I  thought  it  could  be  collected.  He  told  me  if 
I  collected  it  he  would  give  me  $1,000.  He  gave  me  the 
papers  and  memoranda  relating  to  it,  and  within  a  few  days 
I  started  to  Washington.  I  got  the  claim  referred  to  the 
inspector-general  of  the  army,  General  Hardee,  who  reported 
it  back  adversely.  I  then  got  additional  testimony  in  New 
York,  and  brought  it  before  the  board  of  claims^  then  sit- 
ting in  Washington;  the  board  decided  it  adversely." 

Counsel  for  the  plaintiff  asked  the  witness  the  following 
question  :  **Did  you  employ  counsel  to  assist  you  in  pre- 
VoL.  IV— 46 
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sen  ting  the  defendant's  claim,  and  if  so,  upon  what  terms?" 
The  defendant  by  his  counsel  objected,  for  the  reason  that 
the  witness  had  shown  no  authority  from  defendant  to 
employ  counsel  at  his  expense;  but  the  court  overruled  the 
objection  and  i)ermitted  the  witness  to  answer  the  question, 
which  he  did,  as  follows :  '*  I  employed  P.  J.  D.  Fuller  as 
my  attorney  to  carry  the  claim  through  the  United  States 
supreme  court,  on  appeal  from  the  board  of  claims."  Ti) 
which  ruling  and  decision  of  the  court  in  permitting  this 
question  to  be  asked  and  answered,  the  defendant  by  his 
eounael  then  and  there  excepted. 

Thereupon  the  witness  further  testified :  "The  defendant 
did  not  know  of  my  employing  Mr.  Fuller  by  name,  but 
knew  I  had  employed  an  attorney,  and  tliat  the  attorney 
was  to  have  $1,000  if  he  collected  the  claim.  After  I  had 
been  two  or  three  months  at  Washington  I  wrote  to  Salomon 
that  his  claim  was  more  than  he  reported  it»  that  I  wonld 
have  to  employ  an  attorney  and  pay  him  $1,000;  that  I  had 
been  to  considerable  expense,  and  wanted  hira  to  give  me 
$500  to  re-imburse  me  for  that  expense.  I  stated  to  him  also 
that  It  would  leave  him  $2,616.20  after  deducting  $1,000  to 
Fuller  and  $600  to  me,  less  some  small  expenses  for  taking 
two  or  three  depositions.  After  writing  this  letter,  and  at 
the  same  time,  I  gave  Mr.  Fuller  a  power  of  attorney  con- 
taining a  power  of  substitution,  to  prosecute  the  case  in  the 
court  of  claims  and  supreme  court." 

Witness  here  handed  a  letter  which  is  marked  B  by  the 
court,  and  he  resumed :  "  This  is  a  letter  received  by  me 
from  the  defendant  in  i^eply  to  a  letter  written  by  me  to  Sal- 
omon. I  went  to  Denver  in  the  fall  of  1869,  met  Salomon  at 
his  store  and  asked  him  if  he  had  heard  from  the  claim,  as 
I  was  anxious  to  get  my  $500,  and  that  $600  wouldn't  pay 
my  actual  expenses,  not  including  my  trouble.  He  offered 
to  sell  the  claim  to  me  for  $2,000.  Mr.  Salomon  never  said 
any  thing  about  my  $500  charge  until  after  he  got  his  claim 
collected.  He  then  called  me  into  his  store  and  showed 
me  his  bill  of  expenses  for  over  $400  in  addition  to  Mr. 
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Fuller's  charge  of  $1,000,  and  told  me  it  would  not  leave 
me  over  $30,  $40,  or  $60;  I  told  him  I  had  nothing  to  do 
•  with  expenses,  and  he  asked  me  to  show  him  my  paper  to 
that  effect ;  I  showed  him  this  letter  '  B '  and  called  hia  at 
tention  to  his  offer  to  take  $2,616.20  in  full  for  his  claim, 
and  he  replied  that  he  did  not  know  why  he  expressed  him- 
self in  that  way,  and  admitted  that  I  never  wrote  him  any 
such  a  proposition;  Salomon  has  never  paid  me  any  thing, 
but  offered  to  pay  my  account  with  Salomon  Bros,  of  feome 
$69  to  settle  the  matter ;  Salomon  got  from  Fuller  over 
$3,000,  some  time  in  February  or  March,  1874.^'  Letter 
**  B"wa3  then  offered  in  evidence.  To  tlie  intfoduction  and 
reading  of  which  in  evidence,  the  defendant  by  his  counsel 
objected,  for  the  reason  that  it  was  immaterial,  and  con- 
tained no  evidence  of  an  agreement  by  the  defendant  to  pay 
an  additional  $500  to  the  plaintiff  for  his  services,  and  be- 
cause it  showed  a  counte>r  proposition,  not  accepted  by 
plaintiff,  etc.,  but  the  court  overruled  the  objection  and  per- 
mitted the  letter  to  be  read  in  evidence.  The  letter  was  read 
to  the  jury  as  foUows : 

Denver,  Col.,  Nod.  17, 1807. 

CoL.  R.  C.  Webster,  Di:adiiam. 

Dear  Sir  —  In  reply  to  your  favor  of  the  8th  instant,  I 
mclose  you  several  indorsements  which  I  presume  will  btj 
sufficient.  In  regard  to  the  moving  of  Camp  Pilmore,  and 
the  delivery  of  the  corn,  I  cannot  get  any  affidavits  as  all 
the  parties  military  and  civil,  Who  were  connected,  left 
the  Territory.  In  regard  to  the  25  per  cent  commission, 
I  think  it  is  very  steep.  When  I  offered  you  $1,000  1  took 
it  for  granted  you  would  have  to  pay  something  for  Influ- 
ence, etc.,  and  that  you  would  not  retain  the  fbll  amount 
for  your  services.  It  is  a  great  loss  to  me  and  I  hate  like 
the  d — ^1  to  lose  so  much  ;  but  if  you  cannot  do  any  better 
I  will  take  the  amount  you  offer,  to  wit,  $2,616.20  in  full  for 
my  claim,  and  as  you  have  fall  power  of  attorney,  settle 
the  d— d  thing.    If  yon  succeed  in  settling  and  f^t  the 
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money,  place  above  amount  to  the  credit  of  First  National 
Bank  of  Denver,  with  Fourth  National  Bank  of  New  York, 
and  inform  me  by  telegram  as  well  as  letter.  Hoping  soon 
to  receive  news  of  settlement,  and  wishing  you  a  pleasant 
time,  I  am  Yours  Truly, 

Fred  Z.  Salomon. 

P.  S.  Make  inquiries  what  steps  would  be  necessary  to 
get  pay  from  the  government  for  property  destroyed  by  the 
red  devils.  There  are  many  claims  of  that  kind  in  this 
country,  and  if  you  had  the  inside  track,  it  may  be  a  good 
thing  for  you  to  take  hold  of  them. 

F.Z.S." 

On  cross  examination  this  witness  testified :  ''  I  placed 
the  claim  in  Fuller's  hands  in  1869,  more  than  a  year  after 
I  wrote  the  letter  to  which  '  B '  is  an  answer ;  I  never  paid 
Fuller  any  money  for  the  suit ;  I  received  letter  '  B '  prior 
to  placing  the  claim  in  Fuller's  hands;  I  was  to  have 
$1,000  if  I  collected  the  claim,  and  nothing  if  I  did  not  col- 
lect it ;  I  had  some  correspondence  with  Salomon  before 
placing  claim  with  Fuller ;  wrote  him  first  that  I  must  have 
60  per  cent  if  collected,  as  I  would  have  to  pay  an  attorney 
$1,000,  and  must  have  an  allowance  for  my  expenses ;  I 
made  the  contract  with  Fuller  to  collect  the  claim  for  $1,000, 
'Salomon  to  pay  the  expenses;  my  power  of  attorney  from 
Salomon  only  authorized  me  to  collect  the  debt ;  I  returned 
to  Colorado  in  the  fall  of  1869,  and  at  several  times  fater 
my  return,  I  inquired  after  the  claim  of  Salomon  and  told 
him  I  was  anxious  about  my  $500,  and  he  never  objected 
to  my  claim  for  the  $500,  until  after  the  claim  was  paid  ;  he 
then  called  me  into  the  store  and  informed  me  that  Tt  was 
allowed  and  showed  me  his  bill  of  expenses  ;  I  don't  think 
lever  accepted  Salomon's  proposition  to  take  the  $2,616.20 
contained  in  letter  'B'  ;  my  letter  to  Salomon  asking  for 
an  additional  fee  of  $500,  and  this  letter  'B,'  which  is  the 
answer  to  it,  represents  the  status  of  afl^irs  between  me  and 
Salomon  when  I  returned  from  Washington  to  Colorado.  I 
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may  have  said  ia  my  letter  to  Salomon,  that  '  it  would  leave 
him  $2,616.20,  less  expenses,'  but  I  meant  that  he  was  to 
pay  the  expenses.  When  Salomon  showed  me  this  bill  of 
expenses  he  said  it  would  not  leave  raach  coming  to  me,  not 
more  thaa  $30  or  $40.  I  told  him  I  was  to  have  $500,  and ' 
had  nothing  to  do  with  expenses ;  but  Mr,  Salomon  claims 
that  the  agreement  was  that  he  was  to  have  $2,616.20  for  his 
claim  and  was  to  bear  none  of  the  expenses,  and  so  the  mat- 
ter stands." 
.  Thereupon  the  plaintiff  rested  his  cause. 

The  defendant  was  then  sworn  in  his  own  behalf,  and 
testified  as  follows : 

'^  My  name  is  Frederick  Z.  Salomoa,  and  I  am  acquainted 
with  the  plaintiff  since  1867,  and  am  the  defendant  in  this 
cause.  Mr.  Webster  was  going  to  Washington  in  1867  on 
other  business,  and  knowing  he  was  an  old  army  officer, 
and  thinking  he  might  have  influence  enough  in  army  quar- 
ters in  Washington  .to  collect  this  claim,  I  showed  it  to  him 
and  explained  it,  and  told  him  if  he  would  collect  it  I  would 
give  him  $1,000,  but  that  I  would  not  go  to  any  more  ex- 
pense about  it,  and  would  pay  nothing  if  he  did  not  suc- 
ceed in  collecting  it.  He  accepted  my  offer,  and  took  the 
papers  and  memoranda  concerning  the  claim  with  him.  I 
got  several  letters  from  him  about  the  claim,  and  this  letter 
*B'  is  my  answer  to  one  of  them.  After  the  claim  was 
settled,  I  paid  no  more  attention  to  those  letters,  and  they 
have  been  lost  or  burnt  up.  The  substance  of  Mr.  Web- 
ster's letter  to  which  *  B'  is  a  reply,  was  that  he  could  do 
nothing  with  the  claim,  and  had  put  it  in  the  hands  of  an 
attorney ;  that  he  had  been  to  some  expense  and  wanted 
me  to  allow  him  more  money.  I  was  unwilling  to  make 
that  kind  of  an  arrangement  aijd  wrote  CoL  Webster  this 
letter  *B,'  in  which  I  make-  him  a  proposition  to  take 
$2,616.20  net,  in  full  for  claim,  leaving  him  all  he  could  get 
over  that  amount,  but  he  never  answered  this  letter.  After- 
ward I  got  a  letter  from  Mr.  Puller,  attorney  in  Washing- 
ton, saying  Webster  had  left  the  claim  ia  liiB  hands  for 
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collection,  and  requesting  me  to   send  him  money  to  par 
costs  of  taking  an  appeal,  affidavits,  depositions  and  such 
things  ;  I  then  took  it  for  granted  that  Webster  had  aban- 
doned the  claim  and  from  that  time  I  corresponded  onlj 
with  Fuller.     After  the  claim  was  allowed,  I  had  a  conver- 
sation with  Webster  in  my  store,  in  which  I  told  him  I  had 
got  a  letter  from  Fuller  saying  the  claim  was  allowed,  and 
then  showed  him  a  list  of  expenses  incurred  by  me  in  prose- 
cating  it,  amounting  to  some  $460  ;  he  then  demanded  $500 
of  me  for  his  services ;  I  told  him  I  never  agreed  to  pay 
him  $500 ;  that  our  agreement  was  that  he  was  to  have 
$1,000  if  he  collected  it,  and  nothing  if  he  did  not;  and 
was  to  pay  his  own  expenses ;  but  was  willing  to  settle 
with  him  according  to  my  letters  or  any  agreement  he  could 
show  me ;  he  then  showed  me  this  letter  '  B '  and  I  told  him 
I  was  willing  to  settle  by  that,  although  he  had  never  re- 
plied to  it,  but  that  it  would  leave  little  or  nothing  coming 
to  him  ;  Mr.  Webster  refused  to  settle  by  this  letter ;  my 
claim  was  allowed  for  $4,116.20,  and  after  paying  Fuller 
$1,000  and  costs,  $460,  it  left  a  balance  for  me  of  $2,656.30, 
which,  on  the  basis  of  my  letter  *B,'  would  leave  just  $40 
coming  to  Webster ;  in  order  to  settle  the  matter  and  pre- 
vent trouble  I  also  offered  in  addition   to  give  him  the 
amount  of  his  book  account  with  us,  then  amounting  to 
about  $70 ;   he  would  not  settle  in  that  way,  and  so  we 
parted  ;  Mr.  Webster  never  alluded  to  this  claim  for  $500 
in  any  previous  conversation,  and  I  never  knew  he  intended 
to  prefer  such  a  claim  againet  me,  until  he  made  the  de- 
mand himself  as  I  stated  ;  I  never  agreed  to  pay  him  $500 
or  any  other  additional  sum  to  my  first  agreement  with  him, 
for  $1,000  ;  and  I  never  varied  or  attempted  to  vary  that 
original  agreement,  except  as  stated  in  my  letter  'B,*  which 
Col.  Webster  never  accepted-;  Webster  never  did  anything 
to  collect  the  claim  and  never  went  to  any  expense  about  it 
that  I  know  of ;  Mr.  Fuller  did  all  the  work  and  I  furnished 
the  money  needed  to  collect  it ;  at  the  time  of  that  con- 
versation in  my  store,  I  did  not  owe  Mr-  Webster  any  thing, 
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and  I  do  not  to-day.     He  owes  me  still  that  book  account 

of  $70." 
On  cross-examination  the  witness  testified  as  follows : 
'*I  gave  Webster  a  power  of  attoi^noy  and  he  wrote  me 
that  he  had  employed  Fuller  to  prosecute  the  claim  for 
$1,000  ;  I^ade  him  no  reply  to  this  at  the  time,  as  I  did 
not  care  how  I  got  my  claim  collected  ;  I  never  authorized 
him  to  employ  an  attorney ;  the  only  authority  I  gave  him 
was  in  that  power  of  attorney ;  I  did  not  care  who  he  era- 
ployed  to  collect  it  or  assist  hira ;  Webster  never  said  any 
thing  to  me  about  this  $500  until  tha  claim  was  paid,  and  I 
never  even  suggested  to  him  that  I  would  give  him  $600 ;  I 
got  $40  more  than  the  $2,616.20  mentioned  in  letter  'B;' 
I  never  said  Webster  would  be  entitled  to  $500  when  the 
claim  was  collected.'* 
The  foregoing  was  all  ther  evidence  introduced. 

Messrs.  Charles  &  Dillon,  for  y^aintiff  in  error. 

Messrs.  Wells,  Smith  &  Maoon,  for  defendant  in  error. 

Thatcher,  C.  J.  This  is  an  action  in  assumpsit.  The 
declaration  contains  only  the  consolidated  common  counts. 
Salomon  had  a  claim  against  the  United  States  for  com 
delivered  at  Camp  Filmore,  on  the  Arkansas  river.  The 
amount  of  the  claim  was  $4,116,20.  In  October,  A.  D.  1867, 
Webster,  a  few  days  before  he  started  for  Washington,  on 
business  of  his  own,  agreed  with  Salomon  to  undertake 
the  collection  of  the  claim.  In  the  event  of  success,  Salo- 
mon was  to  pay  him  $1,000,  otherwise  he  did  not  agree  to 
pay  him  any  thing  for  his  services.  The  claim  was  pre- 
sented by  Webster  before  the  court  of  claims,  in  Washing- 
ton, and  rejected.  There  is  no  pretense  that  Webster  ever 
performed  or  was  entitled  to  any  compensation  under  the 
original  contract.    Upon  this  point  counsel  are  agreed. 

Plaintiff,  however,  asserts  that  the  contract  originally 
made,  and  as  to  whose  terms  the  parties  are  in  accord,  was 
afterward  abandoned  and  another  contract  substituted! 
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upon  which  he  sues.  Having  failed  to  collect  the  claim, 
under  the  original  contract,  and  desirous  of  entering  into  a 
new  agreement  with  Salomon  for  the  further  prosecution  of 
the  claim,  Webster  wrote  a  letter  to  Salomon,  from  Wash- 
ington, in  which  he  made  a  new  proposition.  Oral  evidence 
of  the  contents  of  the  letter  was  received,  for  the  reason 
that  the  original  had  been  lost.  Webster,  by  this  letter, 
informed  Salomon  that  it  would  be  necessary  to  employ  an 
attorney  for  a  contingent  fee  of  $1,000,  to  prosecute  the 
appeal  to  the  supreme  court  of  the  United  States ;  that  he 
(W.)  had  been  to  considerable  expense;  that  he  (W.) 
wanted  Salomon  to  pay  him  $500;  that  if  he  acceded  to  his 
request,  it  would  leave  him  (S.)  $2,616.20,  less  some  small 
expenses.  In  answer  to  this  letter,  Salomon  wrote  Webster 
as  follows : 

"  Denveb,  Col.,  Nov.  17, 1867. 
Col.  R.  C.  Webster,  Deadham  : 

Dear  Sir —  *  *  *  In  regard  to  the  25  per  cent 
commission,  I  think  it  is  very  steep.  When  I  offered  you 
$1,000,  I  took  it  for  granted  you  would  have  to  pay  some- 
thing for  influence,  etc ,  and  that  you  would  not  retain  the 
full  amount  for  you^  services.    It  is  a  great  loss  to  me,  and 

I  hate  like  the  d 1  to  lose  so  much  ;  but  if  you  cannot 

do  any  better,  I  will  take  the  amount  you  offer,  to 
wit:  $2,616.20,  in  full  for  my  claim.  *  ♦  *  If  you  suc- 
ceed in  settling  and  get  the  money,  place  above  amount  to 
the  credit  of  First  National  Bank  of  Denver,  with  Fourth 
National  Bank  of  New  York,  and  inform  me  by  telegram 
as  well  as  letter.  Hoping  soon  to  receive  news  of  settle- 
ment, and  wishing  you  a  pleasant  time,  I  am 

Yours,  truly, 

Pbed.  Z.  Salomon." 

It  will  be  observed  that  Salomon  did  not  yield  to  the 
terms  of  the  proposition  submitted  to  him  by  Webster  ao 
far  as  related  to  the  payment  of  any  expenses  whatsoever. 
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By  necessary  implication,  so  mnch  of  Webster's  proposi* 
tion  as  concerns  expenses,  is  repudiated,  and  he  submits 
instead,  a  counter  proposition.  It  is  clearly  apparent  from 
Salomon's  letter,  that  by  reason  of  the  difficulty  attending 
the  collection  of  the  claim,  he  was  willing  to  accept  from 
Webster  $2,616.20,  in  full  payment  of  his  claim.  This  exact 
sum  was  to  be  paid  into  the  bank  for  credit,  as  directed. 
The  proposition  is,  we  think,  free  from  ambiguity.  The 
amount  to  be  paid  Salomon  was  net^  exclusive  of  all  expen- 
ses incident  to  the  collection.  Instead  of  accepting  the 
identical  offer  made  to  him,  he  modifies  it,  and  re-submits 
it  to  Webster,  with  such  modification.  .  This  letter  did  not, 
therefore,  of  itself,  conclude  an  agreement.  Upon  this 
point  the  law  is  clear.  Unless  the  proposition  made  by  one 
is  accepted  by  the  other,  wlthotU  any  modificaUon  wTiair 
every  no  contract  arises.  In  such  case  there  is  no  concur* 
pence  of  parties. 

"If  the  acceptance  modifies  the  proposition  ih  any  par- 
ticular, it  amounts  to  nothing  more  than  a  counter  propo- 
sition. It  is  not  in  law  an  acceptance  which  will  complete 
the  contract."  Jenness  v.  Mount  Hope  Itis,  Co.y  68  Me. 
28 ;  Beckwith  v.  Cheever,  21  N.  H.  41. 

There  was  no  further  correspondence  between  the  parties. 
If  any  contract  was  concluded,  it  must  have  resulted  from 
the  acceptance  of  Salomon's  counter  proposition.  There  is 
some  evidence  tending  to  show  such  acceptance.  F.  J,  D. 
Puller  was  employed  by  Webster  to  prosecute  the  claim 
before  the  supreme  court.  The  agreed  contingent  fee  was 
$1,000.  Fuller  wrote  to  Salomon  in  relation  to  it,  and  from 
that  time  forth  until  the  claim  was  finally  collected,  all  cor- 
respondence was  carried  on  between  Fuller  and  Salomon. 
When  due,  the  fee  of  $1,000  was  paid  by  Salomon  to  Fuller, 
thus  ratifying  his  employment  by  Webster.  Webster  had 
nothing  whatever  to  do  with  the  collection  after  he  employed 
Fuller,  and  whether  this  employment  preceded  or  followed 
the  receipt  of  Salomon's  counter  proposition  does  not  very 
satisfactorily  appear,  nor  is  it  very  material.  When  tho 
Vol.  IV— 46 
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claim  was  coHeoted  Salomon  paid  $1,000  s  FaUer,  and 
offered  to  paj  Webster  a  suni  whic;!  with  ftctoal  expenses 
incarred  amounted  to  $500.  If  accepted  by  Webster  the 
net  balance  in  Salomon's  haads  would  hdiFo  been  $2)61&20, 
the  precise  siiun  be  agreed  to  take  in  aatisfaction  of  his 
claim.  As  the  expenses  incnrred  were  $460,  the  balance 
due  Webster  was  bat  $40.  Webster^  however,  insisted  that 
he  was  entitled  to  $600  net  in  virtae  of  the  substitated  con- 
tract  under  which,  having  failed  bimaeif  to  make  the  col- 
lection, he  put  the  clalai  in  Fuller's  handsi^  and  gave  no 
further  attention  to  the  matter.  These  is  certainly  nothing 
in  the  correspondence  between  Salomion  and  Webster  that 
even  remotely  supports  \m  (W.'a)  claim  for$600  net  By 
the  verdict  of  the  jury,  however,  he  was  allowed  the  $500, 
and  interest,  $113.60;  total,  $612.50.  We  are  a;t  a  loss  to 
know  upon  what  evidence  this  verdict  rests,  clearly  not 
upon  the  correspondence  which  Webster  testifies  "  repre 
sented  the  status  of  affaJrs  between  hdm  and  Salomeni  when 
he  (W.)  returned  from  Waahiagton  to  Coloradov" 

Thus  far  it  will  be  seen  that  the  parties  substantially 
agree  in  the  material  testimony.  Upon  one  point,  however, 
they  are  in  direct  conflict.  In  A.  D.  1809,  before  the  claim 
was  collected,  Webster  testifies  that  he  vaet  Salomon  in  his 
store  in  Denver  and  asked  him  if  he  had  beard  from  the 
claim,  as  he  was  anxious  to  get  his  $600.  Salomon  was 
siLent  as  to  his  demand.  From  this  circumstance,,  defendant 
in  error  seeks  to  dx-aw  the  inference  that  Salomon  admitted 
by  his  reticence  that  when  the  claim  should  be  collected,  he 
(S.)  would  owe  Webster  $600  net.  Thisy  to  say  the  lea^  is 
an  exceedingly  remote  deduction,  wholly  at  variance  with 
any  just  inference  to  be  drawn  fromthe  correspondence  and 
acts  of  the  parties.  Besides,  Salomon  flatly  contradicte 
Webster  in  regard  to  this  alleged  conversation,  and  declares 
that  it  never  occurred.  In  view  of  the  whole  evidence,  the 
verdict  is  so  palpably  unwarranted  that  we  cannot  permit 
it  to  stand.  At  first  blush  it  is  apparent  that  thejuiyair 
tached  undue  significance  to  the  aUegpd  conversati(m  in 


Digitized  by 


Google 


1878.]  SaLOMOJT   ».   WKB8TEB.  368 

Salomon's  store,  and  overlooked  much  material  and  uncon- 
tradicted evidence  adduced  at  tlxe  trial. 

In  our  opinion  the  court  did  not  err  in  admitting  in  evi- 
dence Salomon's  letter  to  Webster.  It  was  a  link  in  the 
chain  of  testimony,  without  which  a  contract  between  the 
parties  could  not  have  been  established.  Whetiier  the 
proposition  contained  in  that  letter  was  accepted  by 
Webster,  could  only  be  determined  by  the  jury  in  thb 
light  of  the  subsequent  events  to  which  we  have  alluded. 

The  court  inter  alia  instructed  the  jury  as  follows  : 

"  If  the  jury  believe  that  this  contract  was  subsequently 
changed  by  the  parties,"  etc. 

To  this  form  of  instruction  plaintiff  ia  erroT  objects  on 
the  ground  that  the  jury  are  not  thereby  required  to  predi  • 
cate  their  belief  on  the  evidence.  It  is  claimed  that  the 
jury  might  fairly  conclude  from  this  instruction  that  they 
were  at  liberty  to  make  up  their  verdict  upon  supposed 
facts  within  their  knowledge,  whether  in  evidence  or  not. 
This  form  of  instruction  is  objectionable,  and  in  a  case 
where  the  evidence  is  quite  evenly  balanced,  migJd  be  a 
ground  of  reversal. 

In  Ewing  v.  RunJcle^  20  ni.464,  the  doctrine  is  laid  down 
that  juries  shoTild  be  permitted  to  believe  notliing  not 
based  on  the  evidence,  and  that  their  minds  should  always 
be  directed  to  that  and  to  that  alone,  as  the  ground  of  their 
belief.  The  judgment,  however,  in  this  case  will  be 
reversed  on  the  ground  that  the  verdict  is  unsupported  by 
evidence. 

Dissenting  opinion  of  Stone,  J.  This  was  an  action  by 
defendant  in  error,  Webster,  to  recover  for  alleged  services 
in  the  collection  of  a  claim  of  plaintiff  in  error,  SaForaon, 
against  the  United  States.  It  was  agreed  that  if  the  claim 
was  collected  Webster  was  to  receive  $1,000  for  his  services. 
The.  claim  having  been  rejected  by  the  tribunal  before 
which  it  was  first  prosecuted,  it  became  necessary  to  employ 
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an  attorney  to  carry  the  case  into  the  supreme  court,  and 
Buch  attorney  was  employed  by  Webster  for  a  contingent 
fe«  of  $1,000.  Webster  claimed  that  to  meet  this  altered 
state  of  the  case  not  originally  contemplated,  a  new  agree- 
ment was  made,  whereby  Salomon  agreed  to  pay  him  the 
sum  of  $500  for  his  services,  in  addition  to  the  $1,000  to  be 
paid  the  attorney.  The  claim  was  finally  allowed  by  judg- 
ment of  the  supreme  court,  the  plaintiff  received  the  sura 
so  allowed,  amounting  to  $4,116.20.  Salomon  paid  the 
agreed  fee  of  $1,000,  to  the  Washington  attorney,  and  also 
paid,  according  to  his  own  showing,  something  over  $400 
for  various  expenses  in  the  prosecution  of  the  suit,  and 
upon  his  refusal  to  pay  the  sum  of  $500  demanded  by 
Webster,  this  suit  was  brought  to  recover,  and  a  judgment 
for  that  amount  with  interest  was  rendered  in  the  court 
below,  from  which  Salomon  prosecutes  his  writ  of  error. 

The  first  error  assigned  is  upon  allowing  the  following 
question  to  be  put  to  the  defendant  in  error  as  a  witness  : 
"  Did  you  employ  counsel  to  assist  you  in  prosecuting  the 
defendant's  claim,  and  if  so,  upon  what  terms?"  This 
question  was  objected  to  fol*  the  reason  "  that  the  witness 
had  shown  no  authority  from  defendant  to  employ  counsel 
at  his  expense."  I  think  this  question  was  not  objt*ction- 
able  upon  the  reason  assigned.  The  witness,  certainly,  was 
at  liberty  to  employ  counsel  at  his  own  expense ;  and  if 
employed  at  the  expense  of  the  plaintiff  in  error,  then  the 
want  of  previous  authority  from  the  plaintiff  was  not 
material,  provided  it  was  shown  that  he  subsequently  sanc- 
tioned and  ratified  such  employment. 

The  defendant  in  error  sought  to  recover,  not  upon  the 
original  contract,  but  upon  a  subsequent  agreement.  It  is 
conceded  that  the  original  contract  was  not  carried  out  by 
either  party,  and  it  is  not  denied  that  an  attorney  was 
employed  who  was  paid  by  the  plaintiff  in  error.  The 
employment  of  such  counsel  was,  therefore,  a  fiact  or  'cir 
cumstance,  which,  if  proved,  would  tend  to  establish  the 
making  of  a  subsequent  agreement,  and  as  such  subsequent 
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agreement  was  the  main  fact  sought  to  be  proved,  as  that 
upon  which  the  right  of  recovery  was  based,  this  is  an 
additional  reason  for  holding  that  the  question  was  not 
improper. 

The  second  error  assigned  is  upon  the  admission  as  evi- 
dence, of  the  certain  letter  marked  "B,"  written  by  Salo- 
mon to  Webster.  Such  portion  of  this  letter  as  is  con- 
sidered material,  is  set  out  in  the  opinion  of  the  chief  jus- 
tice. The  competency  of  this  letter  as  evidence  is  ques- 
tioned by  counsel  for  plaintiff  in  error,  on  the  alleged 
ground  that  it  contains  no  evidence  of  an  agreement  by 
Salomon  to  pay  an  additional  $600  to  Webster  for  his  ser- 
vices, and  because  it  shows  a  counter  proposition  which 
was  never  accepted  by  Webster. 

Standing  alone,  the  letter  at  least  shows  that  Salomon  was 
then  willing  to  assent  to  a  new  agreement  different  from 
the  first  in  respect  to  the  amount  to  be  paid  for  collecting 
the  claim.  The  sum  of  $2,616.20,  which  he  states  in  thelet^ 
ter  he  is  willing  to  accept  in  full  of  his  claim,  is  $1,500  less 
than  the  full  amount  of  the  claim.  The  letter,  therefore, 
expresses  a  willingness  on  the  part  of  Salomon  to  pay  $600 
at  least  in  addition  to  the  amount  originally  agreed  to  be 
paid  for  collecting  the  claim. 

The  chief  point  in  issue  seems  to  be  whether  the  $1,500 
here  proposed  to  be  paid  for  services  was  to  cover  also  all 
expenses,  or  whether  by  any  agreement  whatever  Salomon 
was  to  settle  the  expenses  in  addition  to  the  amount  to  be 
paid  for  services.  The  evidence  offered  in  support  of  the 
alleged  agreement  to  pay  Webster  $600  for  his  services  in 
addition  to  the  $1,000  paid  to  the  attorney,' was  the  testi- 
mony of  Webster  himself,  together  with  Salomon's  letter 
arid  the  conduct  of  the  parties  respecting  the  transaction. 
Salomon  in  his  testimony  denied  the  making  of  any  agree* 
ment  on  his  part  to  pay  to  Webster  the  sum  of  $500,  or  any 
other  sum,  in  addition  to  the  $1,000  first  agreed  upon,  or 
that  he  ever  attempted  to  vary  the  original  agreement  except 
a9  stated  in  the  letter  ^*  B,'/  and  which  Webster  never  ac« 
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cepted ;  Salomon  admitting,  however,  that  after  tke  cfaum 
was  collected,  he  expressed  to  Webster  a  willingness  to 
settle  according  to  the  terms  of  said  letter.  Webster  testis 
fled  that  the  letter  '^B"  was  in  answer  to  one  he  wrote 
stating  the  necessity  for  employing  an  attorney  at  a  fee  of 
$1,000,  and  demanding  that  $600  should  be  paid  him,  Web* 
ster,  for  his  own  services  and  expenses  incurred,  and  adding 
that  it  would  leave  Salomon  the  sum  of  $2,616.90  <^  lees  ex- 
penaes.** 

Considering  the  nature  of  the  case,  and  the  character  of 
the  evidence,  we  are  agreed,  that  as  one  of  the  links  in  the 
chain  of  evidence  tending  to  show  what  agreement,  if  any, 
was  made  subsequent  to  the  original  one  and  acted  apon 
afterward,  the  ietter  was  admissible. 

The  other  wrors  assigned  are  based  upon  the  instmctions 
given  and  refused  by  the. court  below.  I  think  the  instruc- 
tions given  set  the  case  fairly  before  the  jury  and  are  cor- 
rectly stated.  The  one  instruction  refused  was  given  with 
a  modification  by  the  court,  which  in  my  opinion  was  very 
properly  added. 

As  to  the  instruction  commencing:  **If  the  jury  believe 
that  this  contract,'*  etc.,  I  concede  that  if  instead  of  the 
\\^x\sl\  formula^  "If  the  jury  believe,  tvom  the  evidence," 
the  words  **from  the  evidence"  were  omitted  in  each  and 
all  the  instructions  given  bi  a  case,  it  would  be  certainly 
c^jectionable,  and  might  be  ground  for  reversal ;  but  where 
there  is  a  series  of  instructions,  as  in  this  case  (where 
there  are  ten)  the  omission  of  the  words  in  question  trom 
one  single  instruction  in  the  series  certainly  could  not  mis- 
lead the  most  ignorant  and  perverse  jury  to  suppose  that 
they  were  at  liberty  to  form  a  belief  outside  of  the  evidwioe 
in  the  case,  when  by  every  other  instruction  they  were  ex- 
pressly directed  to  found  their  belief  upon  such  evidence. 

This  case  has  been  twice  tried  in  the  court  below,  result- 
ing in  a  like  verdict  for  defendant  in  error  by  the  jury  in 
each  trial.  A  question  is  raised  by  counsel  for  def<^daBt 
in  error,  whether,  under  section  34  of  the  Practice  Act,  R.  S., 
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pu  608,  anotbw  trial  of  thia  case  can  be  had ;  anci  it  is  con^ 
tended  that  the  language^  '^if  either  party  may  wish  to 
exeept  lo  the  verdict,  or  for  other  causes,  move  for  a  new 
trial,  CM*  in  arrest  of  judgment,  he  shall  give  notice,  etc.,  etc., 
hut  no  more  than  two  trials  shall  he  granted  to  the  9ame 
pa/fUf  in  tlu  Bame  ease^^  *  *  *  is  to  be  construed  as  a 
limitation  upon  the  number  of  trials  that  may  be  had  in 
any  one  case,  and  heoce^  there  having  been  two  trials  of 
this  case,  no  other  one  can  be  allowed.  I  think  such  a  cc^ 
skruction  would  fail  to  give  to  the  language  employed  its 
true  meaning  and  intent  The  section  relates  inter  alia  to 
the  granting  of  wez^  trials,  and,  after  prescribing  the  requi- 
sites of  a  motion  for  each  new  trial,  the  language  follows, 
that'*  no  more  than  two  trials  shall  be  granted^"  etc»  I 
think  the  word  "granted"  must  be  taken  in  a  restrictive 
sense,  as  limiting  the  number  of  trials  to  be  allowed  by  the 
niM  prius  court  upon  motion  for  a  new  trial  in  the  same 
case,  and  is  not  to  be  taken  as  a  limitation  upon  the  allow* 
tmce  of  a  new  trial  by  the  supreme  court  for  error  in  the 
court  below. 

The  only  evidence  in  the  case  is  the  testimony  of  the 
parties,  plaintiff  and  the  defendant,  together  with  the  letter 
"B,"  referred  to.  This,  together  with  the  conduct  of  the 
parties,  make  up  the  case.  The  plaintiff  below  failed  to 
make  out  a  clear  and  complete  case  upon  any  express  con- 
tract or  promise  of  Salomon  to  pay  the  amount  sued  for ; 
but  from  all  the  evidence,  I  think  it  was  possible  for  the 
jury  to  have  found,  as  they  evidently  did,  that  such  a  con- 
tract was  fairly  implied.  The  jury,  who  are  judges  of  the 
ci-edibility  of  the  witoesses  respectively,  as  well  as  the 
weight  to  be  attached  to  each  portion  of  the  testimony,  not 
unfrequently  form  an  opinion  from  putting  together  a  large 
number  of  mere  grains  of  evidence,  gathered  from  all  the 
circumstances  entering  into  a  case,  and  giving  complexion 
to  the  whole  mass,  and  it  is  a  matter  of  no  small  responsi- 
bility for  an  appellate  court,  who  have  not  heard  the  testi- 
mony as  given  in  the  court  below,  nor  seen  the  air  and 
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manner  of  the  witnesses  on  the  trial,  to  assume  to  say,  that 
upon  the  testimony  alone,  the  verdict  is  unwarranted,  un- 
less, from  the  patent  want  of  evidence  on  one  side  or  the 
other,  the  unbiased  judicial  mind  is  shocked  by  the  verdict 
at  first  blush. 

If  we  concede  that  the  jury  refused  credence  to  Salomon's 
denial  of  the  statements  of  Webster  in  the  case ;  if  they 
believed  that  Webster's  repeated  demand  of  the  $500, 
claimed  for  his  services,  was  met  by  such  silence  on  the 
part  of  Salomon  as  to  imply  a  tacit  assent  to  the  claim, 
if  they  refused  to  believe  that  the  rather  remarkable  sum 
of  nearly  $500  outside  the  attorney's  fee  of  $1,000  was 
required  to  be  expended  in  hearing  the  case  on  appeal;  or 
if  upon  other  like  hypothesis  which  their  belief  from  the 
evidence  warranted  them  in  assuming,  it  is  not  diflScult  to 
reconcile  the  verdict  witli  the  whole  evidence  in  the  case. 

A  mere  preponderance  of  the  testimony  against  the  ver- 
dict, will  not  warrant  its  disturbance,  if  there  is  any  evi- 
dence upon  which  the  verdict  might  not  unreasonably  have 
been  found.  This  is  too  well  settled  to  require  a  citation  of 
the  authorities  here. 

The  testimony  of  the  two  parties  respecting  the  alleged 
agreement  upon  which  recovery  was  sought  seems  to  me  to 
be  in  direct  conflict.  The  rule,  as  laid  down  repeatedly  by 
this  court,  in  such  cases  is,  that  the  verdict  of  the  jury  who 
are  to  determine  the  credibility  of  the  witnesses,  as  well  as 
the  weight  and  preponderance  of  the  evidence^  will  not  be 
disturbed.  Barker  v.  Hawlep,  4  Col.,  and  cases  there 
cited. 

For  these  reasons  I  dissent  from  the  opinion  of  the  major- 
ity of  the  court,  that  upon  the  evidence  alone  the  case 
should  be  reversed.  I  think  the  judgment  of  the  court 
below  should  be  affirmed. 

Seversed. 

Instruction  "If  you  believe,'  omitting  "from  the  evWenco"  to  ob.ecllonable:  Jr^foUr, 

PlUni'MH,  10  Colo.  53a. 
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Utley  et  al.  v.  The  OLARK-GfARDNEK  Lodb  Mining  Co. 

1.  8ea  218,  Gen.  Laws,  requiring  foreign  corporations,  before  they  shall  be 
permitted  to  do  business  in  this  State,  to  file  a  certificate  with  the  secre- 
taty  of  State,  etc.,  is  intended  to  enforce  section  10,  article  15  of  the  State 
Constitution,  and  is  not  in  conflict  with  the  Constitution  of  the  United 
States. 

d.  A  corporation  is  the  creature  of  local  laws.  For  the  recognition  of  its  exist- 
ence and  the  enforcement  of  its  contracts  without  the  limits  of  the  sover- 
eignty which  created  it,  it  is  dependent  upon  the  comity  of  the  several 
States. 

8.  The  statute  is  prohibitory  in  its  terms, but  the  failure  of  a  foreign  corpora- 
tion to  comply  with  its  terms,  however  it  may  affect  its  right  to  hold  and 
enjoy  property  in  this  State,  does  not  affect  its  capacity  to  sue. 

4.  A  plea  In  abatement  going  only  to  the   power  of  a  foreign    corporation   to 

maintain  its  action  for  trespass,  ?ield  bad  on  demurrer. 

5.  When  ^  demurrer  is  sustained  to  a  plea  in  abatement  and  the   defendant 

fails  to  plead  over,  he  will  not  be  permitted,  in  an  action  of  trespass  ei  ei 
armu,  to  prove  in  mitigation  an  entry  under  color  of  title,  nor  is  he  en- 
titled in  such  case  to  interpose  any  substantive  defense. 

Appeal  from  District  Covert  of  Oilpin  QourUy. 
The  case  is  stated  in  the  opinion. 
Messrs.  Belford  '&  Reed,  for  plaintiffs  in  error. 

Mr.  L.  C.  Rockwell  and  Mr.  H.  B.  Morse,  for  defendr 
ants  in  error. 

Elbert,  J.  August  25,  1877,  the  Clark-Gardner  Mining 
Company  of  New  York  filed  a  declaration  in  trespass  con- 
taining two  counts.  The  first  count  charges  the  breaking 
and  entering  upon  claims  Nos.  7,  8  and  9  of  the  Gardner 
lode  and  breaking  ore,  etc.  The  second  count  is  de  bo7iis 
asportatis. 

The  defendants  filed  the  following  special  plea :  "  And 
the  said  Alvin  H.  Utley  and  John  Burkhardt,  by  Belford 
and  Reed,  their  attorneys,  come  and  defend  the  wrong  and 
injury,  when,  etc.,  and  pray  judgment  of  said  writ,  because 
they  say  that  the  said  Clark-Gardner  Lode  Mining  Oom* 
Vol  IV    47 


Digitized  by 


Google 


&70  Utlet  et  aL  v.  Thb  Clajkk-Oabidkjk  L.  M.  Co-  [Dec.  T^ 

pany  is  now,  and  was  at  the  commencement  of  this  suit,  a 
f(H*eign  corporation,  and  that  said  Clafk  Gardiier  Lode 
Mining  Company  at  the  time  of  the  commencement  of  this 
suit  had  not  filed  in  the  office  of  the  secretary  of  State  of  the 
State  of  Colorado,  and  in  the  office  of  the?  elerk  and  feoofder 
of  the  county  in  which  its  business  is  carried  on,  a  oerfifi- 
cate  signed  by  the  president  and  secretary  of  such  corpo- 
ration, duly  acknowledged  and  designating  the  principal 
place  where  the  business  of  said  corporation  sliaU  be  earned 
on  in  this  State,  and  designating  an  authorized  agent  or 
agents  in  this  State  residing  at  its  principal  place  of  bnsi 
ness,  upon  whom  process  may  be  served,  and  did  not  at  the 
time  this  suit  was  commenced  have  any  known  place  of 
business  and  an  authorized  agent  or  agents  in  the  same  upon 
whom  process  might  be  served  ;  and  this  t«he  said  defend- 
ants are  ready  to  verify,  wherefore  they  pray  judgment  of 
the  said  writ  in  this  suit,  aad  that  tbe  same  dmj  be 
quashed,"  etc. 

To  this  plea,  the  plaintiff  below  demurred,  the  demurrer 
was  sustained,  and  the  defendants  stood  by  their  plea. 

Section  213,  General  Laws,  pw  161,  upon  which  the  plea 
is  based,  is  as  follows  : 

"Foreign  corporations  shall,  before  they  are  authorized 
or  permitted  to  do  any  business  in  this  State,  make  and 
file  a  certificate  signed  by  the  president  and  secretary  of 
sucli  corporation,  duly  acknowledged,  with  the  secretary 
of  State,  and  in  the  office  of  the  recorder  of  deeds  of  the 
county  in  wliixsh  such  busisesft  is  carried  on,  designating 
the  principal  place  where  tho  busiaeds  of  saoh  corporation 
shall  be  cssned  on  in  this  State,  and  an  authoriaed  agent 
or  agents  in  this  State  residing  at  its  prineipal  place  of  bus- 
iness upon  whom  process  may  be  served."    *    *    * 

Tliis  provisiott  is  intended  to  enlbrce  sectkob  10,  article  16 
of  the  Constitution,  which  declares :  "  No  foi^igm  coarpon- 
tion  shall  do- any  business  in  this  State  witiioat  having  one 
er  mwe  knoMm  plaees  of  bmsiness^,  and  an  authorized  ag^nt 
Qor  agents  in  the  same,  upon  whom  process  naay  be  served." 
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State  legislation  of  this  cbaraoter  is  held  not  to  be  iji  coiir 
flict  with  that  clause  of  the  Constitution  of  the  United 
States  which  decktres  ^'  the  citizens  of  each  State  sh3il  be 
entitled  to  all  the  privileges  and  immunities  of  citizens  iu 
the  several  States;"  nor  with  the  clause  which  declares 
that  Congress  shall  have  power  **to  regulate  commerce 
with  foreign  nations  and  among  the  several  States.^' 

A  corporation  i3  the  creature  of  local  laws ;  it  has  no 
existence  or  absolute  right  of  recognition  outside, the  limits 
of  the  sovereignty  which  created  it 

For  the  recognition  of  its  existence  and  the  enforcement 
of  its  contracts  without  such  limits,  it  is  dependent  upon 
the  comity  of  the  several  States,  and  this  comity  may  be  ex- 
tended upon  such  terms  and  under  such  limitations  as  each 
State  may  think  wise  to  prescribe.  Augusta  v.  Earle^  13 
Peters,  538 ;  Paul  v.  Virginia,  8  Wall.  168. 

The  Constitution  and  statutory  provisions  cited,  embody 
the  policy  of  our  State  toward  foreign  corporations.  The 
statute  prescribes  the  terms  and  conditions  upon  which  they 
may  transact  business  witliin  the  State  upon  an  equal  foot^ 
ing  with  domestic  corporations  They  shall  designate,  in  a 
manner  prescribed,  their  principal  place  of  business  and 
an  agent  or  agents  residing  thereat,  upon  whom  process 
may  be  served.  In  substance,  they  shall  put  themselves  in 
a  position  to  be  amenable  to  the  pro(;ess  of  the  State  courts. 
Similar  statutes  exist  in  most  of  the  States  of  the  Union,  the 
object  being  to  protect  the  citizens  of  the  State,  dealing  with 
foreign  corporations,  from  the  hardship  of  pursuing  their 
rights  in  distant  jurisdictions. 

The  terms  prescribed  cannot  be  justly  characterized  as 
harsh  or  onerous  ;  on  the  other  hand,  they  are  simple  and 
equitable,  and  upon  compliance  the  doors  are  thrown  wide 
open  to  foreign  capital,  represented  by  foreign  corporations, 
to  compete  in  the  various  industries  and  businesses  of  the 
State,  upon  an  equal  footing  with  domestic  corporations. 

The  statnte  \a  prohibitory  in  its  terms.    They  shaU  file 
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the  designated  certificate  **  before  they  are  authorized  or 
permitted  to  do  any  business  in  this  State." 

The  Oregon  statute,  substantially  like  this,  is  held  to  be 
prohibitory.  la  re  Comstock^  3  Saw.  C.  C.  223 ;  Sample  v. 
Bank  of  BritUh  Colniribia^  Chicago  Legal  News,  April  20, 
1878. 

In  the  first  case,  Beady,  J.,  says :  '*The  purpose  of  the 
act  is  apparent.  As  has  been  said,  it  is  to  secure  the  people 
of  the  State  the  right  to  sue  the  foreign  corporations  in  the 
courts  of  the  State ;  but  unless  the  attorney  is  appointed 
before  the  business  is  transacted,  it  will  not  be  attained.  In 
Rex  V.  Locksdale^  1  Burrows,  447,  Lord  Maxsfield  laid 
down  the  rule  *that  whether  a  statute  is*  mandatory  or  not 
depends  upon  whether  the  thing  directed  to  be  done  is  ilie 
essence  of  the  thing  required,'  Now  the  appointnent  of 
an  attorney  is  the  very  essence  of  the  thing  required  in  this 
case.  In  fact,  nothing  else  is  required,  and  without  this 
statute  would  be  utterly  inoperative.  This  act,  being  man- 
datory, is  therefore  a  prohibitiop  against  the  transaction  of 
business  by  the  bank  in  this  State  without  first  complying 
with  its  terms." 

That  another  section  prescribes  a  penalty  for  failure  or 
neglect  to  comply  with  the  requirements  of  the  statute  dot^s 
not  affect  this  conclusion.  Cin.  MuL^  etc^  Co.  v.  Rosenthal^ 
65  111.  85. 

Admitting  the  statute  to  be  prohibitory,  it  is  insisted  that 
the  case  at  bar  presents  no  occasion  for  its  application  ;  that 
the  plea  is  in  abatement,  and  goes  only  to  the  competency 
of  the  plaintiff  to  sue ;  and  that  the  institution  of  its  suit 
by  the  plaintiff  was  not  an  act  of  business  within  the  pro- 
hibition. 

What  meaning  and  what  limits  are  to  be  assigned  to  the 
statutory  phrase,  "to  do  business,*'  is  a  matter  of  elaborate 
argument  by  counsel. 

A  corporation  is  defined  to  be  **an  artificial  being,  invisi- 
ble, intangible  and  existing  only  in  contemplation  of  law.'' 
It  can  do  no  acts,  either  within  or  without  the  State  which 
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creates  it,  except  such  as  are  aathorized  by  its  charter.  To 
such  charter  we  must  look  to  determine  the  powers  it  may 
lawfully  exercise. 

Ordinarily  they  have  the  power  to  sue ;  the  power  to  con- 
tract, limited  to  the  objects  of  the  company ;  and  the  power 
to  acquire  as  well  as  to  hold  and  enjoy  property,  real  and 
personal,  limited  to  the  necessities  of  the  company.  Taking 
language  in  its  ordinary  acceptation,  a  corporation  does 
business  by  the  exercise  of  its  power  to  contract,  its  power  to 
acquire  and  hold  property,  real  and  personal  and  like  powers. 

By  the  exercise  of  these  corporate  powers,  it  carries  on 
its  corporate  business  in  the  ordinary  meaning  of  the  term. 
By  their  exercise  it  establishes  its  business  relations, 
assumes  obligations  ^Xi^.  acquires  rights.  By  its  power  to 
sue  it  does  not  seek  to  do  business,  as  that  term  is  gen- 
erally understood,  but  to  enforce  rights  springing  fromi 
business  transactions. 

By  the  comity  of  the  States  composing  the  Union  a  cor- 
poration created  by  the  laws  of  one  State  may  exercise  all 
the  enumerated  powers  in  any  other  State,  in  the  absence 
of  any  prohibitory  statute  or  conflicting  policy.  Story's 
Con.  Law,  §  38. 

Our  prohibitory  statute  must  be  interpreted  with  refer- 
ence to  this  general  doctrine  and  language  affecting  the 
capacity  of  a  company  to  contract  or  acquire  real  or  per- 
sonal property,  must  not  be  enlarged  to  prohibit  the  exer- 
cise of  another  and  independent  power,  that  might  be 
exercised  by  virtue  of  this  general  rule  of  comity  which 
existed  prior  to  the  adoption  of  the  statute. 

The  question  is,  how  far  is  this  general  rule  modified  or 
abridged  by  the  statute.  The  prohibition  extends  to  doing 
business  before  compliance  with  the  terms  of  the  statute. 
We  do  not  think  this  an  abridgment  of  the  right  of  a 
foreign  corporation  to  sue.  It  extends  only  to  the  exercise 
of  the  powers  by  which  it  may  be  said  to  ordinarily  trans- 
act or  carry  on  its  business.  To  what  extent  the  exercise 
of  these  powers  is  affected  we  do  not  decide. 
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The  failure,  therefore,  of  the  plaintiff  compauj  to  comply 
with  the  terms  of  the  statate,  howerer  it  maj  affect  its 
right  to  hold  and  enjoy  the  property,  the  subject  of  tlie 
trespass,  did  not  aflEect  itss  capacity  to  sue.  The  plea  vas 
in  ahatemeiit  and  went  only  to  the  power  of  the  corpora- 
tion to  maintain  its  action.  The  plea  to  have  availed,  if  at 
all,  should  have  been  in  bar  of  the  action.  The  demarrer 
was  properly  sustained. 

Upon  the  assessment  of  damages,  two  questions  are 
made: 

1st  That  the  court  erred  in  refusing  to  allow  the  d^ad- 
ants  to  prove  in  mitigation  of  damages  an  entry  nodei 
color  of  title. 

By  not  pleading  further  the  defead$ints  admitted  all  Hie 
facts  alleged  in  the  declaration,  which  were  well  pleaded, 
and  they  coald  not  be  controverted  on  the  inquest  Kor 
was  it  competent  for  the  defendants  to  interpose  any  sub- 
stantive defense.  Town  qf  South  Ottawa  v.  Foster ,  20  HI. 
906. 

The  declaration,  in  its  first  coant,  alli^es  ownership  of  the 
close  and  trespass  vi  et  armis. 

The  defendants,  by  their  admission,  stood  in  the  poeitioQ 
of  naked  trespassers,  without  color  of  right  or  title.  Their 
offer  bo  show  that  their  entry  was  under  color  of  title,  to 
reduce  the  damages,  was  in  conflict  with  their  admissions 
and  was  properly  rejected. 

2d.  It  is  insisted  that,  as  there  was  no  re-entry  by  the 
plaintiff  after  ouster,  it  could  only  recover  nominal  dam- 
ages. 

This  objection  goes  only  to  a  recovery  on  the  first  coant, 
and  we  do  not  examine  it  as  a  recovery  was  admissibk 
under  the  second  count. 

As  to  the  chattels  therein  mentioned,  the  title  and  right 
of  possessijon  of  tlie  plaintiff  were  admitted,  and  the  defend- 
ants could  not  be  heard  to  question  either  on  the  inquest 

The  judgment  of  the  court  below  is  AJhfned, 

FOrktok  Corporatioks  poino  BrsiNKM  m  TH»  Statk  witboat  compliance  with  tbf 
statute  may  notwithstandiiig  Rue  In  tho  atote  coarts:  TtOtcr  T.  G^»9^  il  MXh  Cbb  11  OOlu  cat 
Oot^^r  Mfg,  Co,  v.  Ji^erffmon,  113  U.  a  730. 
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Thatches  et  al.  v.  Rockwell. 

1.  Ordinarily  a  plea  puis  darrein  continuance  is  a  waiver  of  ail  tBe  fonner 
pleas.  When  filed,  not  as  a  sabstitate,  but  as  a  suppiemeutftl  plea,  by 
leav«  of  the  court,  and  bo  treated  at  the  trial,  its  #ffeet  is  not  to  tnuTb  Hia 
otbef  pleas. 

2  Under  the  Reiriaed  Statutes  of  ihe  United  SUtes^  the  jurisdiction,  of  tine 
Federal  courts  is  exclusive  of  the  State  courts  in  matters  and  proceedings 
in  bankruptcy,  but  this  statutory  provision  does  not  operate  to  divest  tlie 
State  courts  of  jurisdiction  in  independent  suits  by  or  against  the  assigned 
in  bankruptcy. 

8.  Where  suits  are  pending  in  the  name  of  the  bankrupt  before  he  is'  adjudi- 
cated to  be  such,  they  may  be  prosecuted  to  judgmest,  either  ia  the  Dame 
of  the  bankrupt^or  in  the  name  of  the  assignee  if.  he  elects  to  havre  him- 
self substituted.     Such  suits  do  not  abate  by  reason  of  the  bankruptcj, 

4.  Section   2  of  the  act  of  June  22, 1874,  amendatory  of  the  Bankrupt  Act  of 

1867,  neither  operated  to  confer  jurisdiction  upon  the  State  courts,  nor  to 
abridge  it  as  to  the  class  of  actions  therein  named.  Its  only  erffect  watf  to 
empower  Federal  courts  of  original  jurisdiction  to  direct  certain  suits  td 
be  brought  in  the  courts  of  the  State  where  th»  bankrupt  iJosided. 

5.  If,  after  adjudication,  the  action ,  before  ponding  in  the  nan»e  of  the  bank- 

rupt, be  prosecuted  to  judgment  in  his  name, he  is  only  a  nomisal  piamtiffi 
and  payment  to  a  nominal  plaintiff  by  the  judgment  defendant,  with 
notice,  either  actual  or  constructive,  that  he  was  not  the  real  party  in 
interest,  would  not  satisfy  the  judgment. 
tf.  In  eonetrning  a  charge  to  a  jury,  each  instruction  is  to  be  considered  lu 
connection  with  the  entirs  charge,  and  if,  considering  it  as  a  whole,  this 
court  is  satisfied  that  the  jury  was  not  improperly  advised  as  to  any 
material  point  in  the  case,  the  judgment  will  not  be  reversed  on  account 
of  the  charge.  • 

7.  There  can  be  no  set-off  where  the  claims  are  not  mutual     A  separate 

demand  cannot  be  set-off  against  a  joint  demand 

8.  An  agreement,  if  it  be  not  collateral,  but  in  the  nature  of  an  original  ag^e. 

ment  to  pay  the  debt  of  another,  founded  on  a  sufficient  consideratHia 
received  by  the  promisor,  is  not  within  the  provisions  of  the  statute  oi 
frauds,  and,  therefore,  need  not  be  in  writing;  but  if  the  agreement 
to  answer  for  the  debt  of  another  be  wholly  collateral,  it  must  be  in 
writing. 

Appeal  from  District  Court  of  Oilpin  Ootmty. 

Assumpsit.    The  declaration  consisted  of  a  special  count, 
and  the  common  counts  for  money  had   and    received, 
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money  loaned  and  money  found  due  on  an  account  stated. 
The  defendant  demurred  to  the  special  cotint ;  the  demurrer 
was  sustained.  To  the  common  counts  the  defendant  inter- 
posed the  pleas  of  the  general  issue,  payment  and  set-off. 
At  a  subsequent  term,  to  which  the  cause  had  been  con- 
tinued, leave  was  given  defendants  to  file  an  additional 
plea,  which  plea  was,  in  substance,  as  follows : 

"That  in  the  year  1867,  the  banking  house  of  Warren 
Hussey  &  Co.  were  doing  business  as  bankers  with  a  firm 
known  as  J.  P.  Whitney  &  Co.,  composed  of  one  J.  P. 
Whitney,  William  A.  Whiting  and  plaintiff,  and  tliat  the 
business  of  the  latter  firm  was  conducted  by  said  Whiting, 
who  drew  check  upon  the  bank  of  Hussey  &  Co. ;  that  in 
November,  1867,  the  said  firm  had  a  settlement  among 
themselves,  and  that  it  was  then  found  that  the  said  Whit- 
ing had  used  the  money  or  a  portion  of  it  for  his  own  use, 
and  the  said  Whitney  &  Rockwell  thereupon  insisted  he 
should  make  it  good,  or  that  Hussey  &  Co.  should  deduct 
such  sum  from  the  debits  of  said  firm,  and  take  the  note  of 
said  Whiting  for  the  amount  he  had  thus  used,  to  which 
Hussey  &  Co.  then  assented,  upon  the  assurance  and  promi- 
ses of  both  Whitney  &  Rockwell,  that  in  consideration  of 
the  premises  they  would  see  that  said  note  was  paid; 
that  thereupon  Whiting  made  his  note  for  $3,000,  bearing 
date  November  8,  1867,  and  the  same  was  delivered  to 
Hussey  &  Co.,  and  the  bajik  account  was  then  corrected  by 
deducting  such  sum  from  the  debits  of  said  firm  of  J.  P. 
W.  &  Co.,  and  that  Hussey  &  Co.  never  discharged  J.  P. 
W.  &  Co.  from  liability,  but  took  such  note  on  express 
agreement  of  Whitney  &  Rockwell  to  see  it  paid;  that 
some  time  thereafter,  plaintiff  and  said  Whitney  came  to 
Hussey  &  Co.,  and  informed  them  that  Wliiting  had  sold 
and  conveyed  to  plaintiff  all  of  his  real  estate  and  mining 
property,  and  had  also  sold  and  delivered  to  him  a  large 
amount  of  personal  property,  consisting  of  stock  in  the 
Bullion  and  Inca  Mining  Companies  and  other  property, 
and  that  such  sale  and  conveyance  had  been  made  in  order 
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to  provide  for  the  payment  of  the  debts  of  the  said  Whit- 
ing, and  that  it  was  in  trust  for  that  purpose,  to  which 
statement  Rockwell  assented ;  and  thereupon  agreed  to  pay 
the  note  of  the  said  Whiting  in  consideration  of  such  sale 
and  receipt  of  the  property  as  aforesaid,  to  which  Hussey 
&  Co.  assented,  and  ever  after  held  the  said  Whiting  dis- 
charged from  the  payment  of  said  note,  and  looked  only  to 
Rockwell  therefor ;  that  said  Whiting  was  soon  after  taken 
sick  and  died,  and  that  no  steps  were  ever  taken  against 
his  estate ;  that  defendants  became  the  successors  of  Hussey 
&  Co.,  and  took  said  note  in  good  faith,  paying  therefor 
upward  of  $4,000,  and  the  note  was  duly  assigned  to  them, 
and  that  at  the  times,  in  the  declaration  mentioned,  defend- 
ants were  the  owners  of  the  note,  and  that  it  was  due  and 
unpaid,  and  that  the  moneys  mentioned  in  declaration, 
when  received  by  them,  were  applied  upon  the  said  nole,  the 
payment  of  which  had  been  assumed  by  the  plaintiff." 

The  plaintiff  replied,  denying  payment,  also  denying  set- 
off, and,  as  a  further  replication  to  the  plea  of  set-off, 
replied  the  statute  of  limitations.  The  replication  to  the 
additional  plea  denied  each  and  every  allegation  therein. 
Issue  was  joined  on  the  replications. 

Iieave  was  then  given  defendants  to  file  a  supplemental 
plea  to  the  effect  that :  ''  Plaintiff  was  adjudged  a  bankrupt 
April  26, 1876,  under  the  act  of  Congress  of  March  2,  1867, 
in  the  United  States  district  court  of  the  southern  district 
of  the  State  of  Illinois,  the  appointment  and  qualification 
of  assignee  in  bankruptcy,  the  execution  by  register  of  the 
assignment,  advertisement  by  assignee,  filing  for  record  in 
the  county  of  Gilpin,  the  conveyance  by  operation  of  law 
of  all  rights  of  property  and  choses  in  action  of  the  said 
plaintiff  to  said  assignee,  and  that  right  of  action  was  then 
wholly  in  George  Fisher,  the  said  assignee." 

To  this  plea  the  plaintiff  replied,  admitting  the  adju- 
dication in  bankruptcy  April  26th,  1876,  and  tlie  ap- 
pointment and  qualification  of  the  assignee,  and  the  con- 
veyance by  register,  and  the  record  of  such  conveyance,  but; 
Vol.  IV— 48 
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replying  farther,  alleged  that  the  claim  in  suit  did  not  pass 
to  the  assiguee  —  because,  he  says:. "That  heretofore,  to 
wil^  on  or  about  the  first  day  of  November,  1875,  said  Rock- 
well, for  a  good  and  valuable  consideration  assigned,  in 
writing,  with  Lewis  C.  Rockwell,  the  half  of  said  claim, 
and  at  or  about  the  same  time  he  assigned  to  Kate  Rock- 
well the  other  half  of  said  claim,  and  said  defendants  were 
duly  notified  of  said  assignment  of  said  claim  at  the  time 
the  same  was  made,  and  on  and  after  the  said  assigment 
the  said  Watson  B.  Rockwell  had  no  right  or  interest  in 
and  to  the  said  claim  now  in  suit,  except  to  prosecute  the 
same  for  the  use  and  benefit  of  the  said  Lewis  C.  and  Kate 
Rockwell,  and  that  said  Lewis  C.  and  K  ate  Rockwell  are 
tlie  owners  of  the  claim,  and  that  neither  Watson  B.  Rock- 
well  uor  Gteorge  Fisher,  assignee,  have  any  right  or  title  or 
interest  in  said  claim,  or  the  money  to  be  derived  therefrom. 
And  that  said  Fisher  has  ever  since  his  appointment  been 
aware  of  and  has  full  knowledge  of  the  assignment  of  the 
claim  to  Lewis  C  and  Kate  Rockwell,  and  does  not  claim 
any  right  thereto." 

To  this  replication  the  defendants  rejoined,  denying  all 
the  allegations  therein. 

The  record  shows  a  stipulation  ''that  it  was  agreed  by 
the  parties  to  the  suit  that  the  firm  of  Cash,  Rockwell  & 
Co.  owned  and  operated  certain  reduction  works  in  Gilpin 
county  during  1870  and  a  portion  of  1871  ;  that  the  bank 
account  of  C,  R.  &  Co.  was  kept  with  the  defendants,  then 
engaged  in  the  banking  business  under  the  name  of 
Thatcher,  Standly  &  Co.  That  June  12th,  1871,  the  de- 
fendants were  the  holders  of  two  notes  of  Cash,  Rockwell 
&  Co.,  of  $5,000  each,  secured  by  trust  deed  and  drawing 
interest  at  eighteen  per  cent  per  year,  and  that  on  the  19th 
of  June,  1871,  one  of  the  firm,  to  wit,  Robert  Cash,  paid  to 
said  defendants  enough  money  to  pay  all  of  the  principal 
and  interest  due  on  said  notes,  and  also  to  pay  all  accounts 
which  the  defendants  had  or  held  against  the  firm  of  C, 
R.  &  Co.,  and  then  and  there  gave  to  said  Cash  a  receipt, 
as  follows,  to  wit  i 
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*  Received,  Central  City,    June  19th,  1871,  of    Robert 
Cash,  ten  thousand  dollars,  in  full  of  all  a<5counts,  notes 
and  demands  to  date,  against  the  firm  of  Cash,  Rockwell 
&Co. 
$10,000.00.  Thatcher,  Stajtdlt  &  Co.*" 

.   Which  stipulation  was  read  in  evidence. 

Watsou  B.  Rockwell,  sworn :  I  am  nominal  plaintiff  in 
this  suit;  have  known  Joseph  A.Thatcher  eleven  years; 
know  Joseph  Standly  ;  they  did  a  banking  business  as 
Thatcher,  Standly  &  Co. ;  I,  together  with  Robert  and 
James  Cash^  made  and  delivered  to  T.,  S.  &  Co.,  a  note  for 
several  thousand  dollars  —  first  one  in  March,  1871,  for  the 
purpose  of  balancing  an  over-drawn  account ;  C,  R.  &  Co. 
were  engaged  in  reducing  ores  in  the  county  ;  works  started 
about  the  first  of  April,  1870 ;  continued  until  about  20th 
June,  1871  ;  I  went  away  about  two  weeks  after  the  works 
started,  and,  with  the  exception  of  two  or  three  months,  I 
was  absent  until  the  next  March  ;  I  was  here  in  the  sum- 
mer of  1871  about  three  months ;  it  was  understood  between 
myself  and  Cash  that  he  was  to  take  charge  of  the  works ; 
we  gave  T.,  S.  &  Co.  two  notes  of  $5,000  each  on  June  12th, 
1871,  signed  by  our  individual  names  ;  we  put  them  in  to 
pay  the  note  already  due  for  seven  thousand,  and  for  money 
to  work  with,  and  we  gave  the  two  notes  for  the  loan  of  ten 
thousand  dollars,  tlie  balance  over  what  we  then  owed  was 
a  working  capital ;  on  the  19th  of  June,  1871,  I  went  to 
Boulder  and  returned  on  22d ;  I  left  for  the  east  February 
3d,  1873,  and  I  returned  October,  1874;  in  August  I  had  been 
absent  eighteen  months;  about  the  first  of  October  I  met 
Mr.  Thatcher,  and  he  asked  me  to  call  at  his  house  *  *  * 
I  went  east  in  February,  1872,  and  I  remained  there  eighteen 
months  and  returned  in  August,  1873;  I  don't  recollect 
whether  I  went  east  again  before  January,  1875;  I  went  to 
London  in  January,  1875 ;  I  had  the  conversation  with 
Thatcher  about  the  first  of  October,  1874;  Thatcher  intro- 
duced the  subject  by  reading  a  letter  he  had  received  from 
Robert  Cash— a  very  insulting  and  threatening  letter.    *    * 
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After  reading  the  letter  he  stated  that  on  a  certain  occasion 
Robert  Cash  came  to  him  and  proposed  to  get  the  moaey 
to  pay  these  notes  for  $10,000  from  Prof.  Hill,  Cash  to  aban- 
don the  works  and  agree  not  to  operate  in  the  reduction  of 
ores  in  the  county  where  he  would  come  in  competition 
with  Hill ;  if  they  could  obtain  the  money,  the  first  money 
was  to  go  to  T.,  S.  &  Co.,  to  pay  the  notes  of  $5,000  each;  if 
more  than  enough  to  pay,  then  the  balance  was  to  go  to 
Robert  Cash,  and  I  was  not  to  be  paid  any  of  the  money, 
but  the  notes  were  to  be  held  in  force  over  me,  and  the 
whole  amount  collected,  if  possible,  from  me,  and  paid  to 
Robert  Cash,  and  Cash  agreed  to  give  Thatcher  $1,00('  rbr 
his  influence  with  Prof.  Hill;  Tliatcher  said  he  agreed  to 
this,  and  did  all  he  could  to  bring  it  about,  and  that,  as  the 
result,  Hill  paid  to  Cash  in  their  bank  $10,000,  which  wa? 
applied  toward  the  payment  of  these  notes;  he  stated  that 
so  far  as  collecting  the  whole  amount  from  me,  lie  never 
Intended  to  carry  that  out,  and  that  he  was  acting  for  me 
as  a  friend.     *    *    *     The  notes  were  not  canceled,  and  as 
I  knew  he  collected  from   me  $2,820  after  the  notes  were 
paid,  he  went  on  to  collect  from  me  when  I  was  absent  my 
share  of  this  $10,000,  I  did  not  know  it  had  been  paid;  he 
claimed  at  this  time  that  I  had  made  some  promise  to  pay 
the  debt  of  Mr.  Whiting,  and  he  stated  that  he  had  appliai 
it  in  that  way;  he  thought  in  consideration  of  what  he  had 
done  in  saving  me  from  paying  the  $10,000  I  should  allow 
the  $2,820  to  be  applied  in  that  way,  whether  I  was  under 
obligation  to  do  so  or  not ;  he  admitted   he  had  applied  it 
on  the  notes  he  held  against  Mr.  Whiting,  my  father-in-law. 
*    *    *     This  was  the  first  intimation  1  had  of  it,  or  sus- 
pected any  thing  of  the  kind;  the  receipt  read  to  jury  (set* 
stipulation)  is  the  receipt  Cash  showed  to  me ;  at  this  time 
Cash  claimed  he  had  paid  my  portion  of  the  $10,000  to 
Thatcher,  and  tliat  I  was  owing  him  therefor,  and  for  inter- 
est thereon,  some  $3,000." 
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Letter  of  Thatcher,  with  statement,  was  here  admitted 
and  read  as  follows  : 

**  Statement  —  Cash,  Rockwell  &  Co.  Notes 
to  July  2,  1872;  June  12,  1871,  two  notes, 
$6,00()each $10,000  00 

Interest  paid  to  September  2,  1871 : 

By  cash  of  R.  &  Co $273  48 

"        «     RobertCash •   3,000  00 

3, 273  46 

Interest  on  $6,726.64  from  September  2, 1871,  to 

July  2, 1872,  ten  months 1,008  97 

Due  July  2,  1872 7,735  71 

Mr.  W*  B.  Rockwell  : 

Dear  Sir  —  Mr.  Cash  says  he  will  undertake,  with  your 
assistance,  to  clear  up  all  interest  due  on  notes,  and  pay 
all  balance  on  one  note  on  or  before  August  1,  in  the  fol- 
lowing manner,  the  balance  can  run  a  while  longer  if  nec- 
essary. This  is  the  proposition :  You  pay  one-quarter  of 
the  $2,735.51  —  say  $68:^.88  ;  you  pay  one-quarter  of  $3,000 
paid  by  him  last  September,  $750,  making  $1,433.88.  He 
will  pay  the  balance  necessary  to  cancel  first  note,  $1,301.63. 
This  he  claims  would  be  in  the  proportion  of  three-quarters 
to  your  one-quarter.  For  instance,  he  has  paid  individu- 
ally say , 

September,  1871 $8,000  00 

Wm  paynow 1,301  83 

You  will  pay 1,488  88 

Making  total  payment • $R,7S6  61 

One-fourth  of  which  is  $1,438.88. 

I  must  insist  that  this  much  be  done,  and  believe  you  will 
make  the  effort  to  help  this  payment  in  some  way,  to  at 
least  this  extent  Tours,  truly, 

J.  A.  Thatobbb.'' 
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Witness  continued :  ^  I  received  this  letter  in  New  York  in 
July,  1872 ;  the  notes  had  been  paid  in  Jnae^  1871  ;  at  that 
time  he  had  no  claim  or  demand  that  I  know  of  against  C. 
R.  &  Co. ;  no  part  or  portion  of  the  *  Statement '  was  cor- 
rect ;  I  did  not  then  know  the  notes  were  paid." 

The  following  letter  of  the  plaintiff  to  E.  J.  Giddings  was 
identified  by  the  witness  and  read  in  evidence : 

**^LoNiK)N,  Eng.,  November  27, 1872, 
Bbar  Bro.  E.  J.    ♦    *    * 

I  have  arranged  for  $3,000  at  the  bank  of  the  Manhattan 
Company  in  New  York,  or  will  have  it  there  soon,  and  I 
inclose  in  this  two  checks  against  it  payable  to  Thatcher  4 
Co.,  one  for  $1,670.93,  and  the  other  $1,429.07,  and  for  the 
following  purposes  :  The  first  one  to  pay  the  interest  on  mj 
share  of  the  Cash  &  Rockwell  notes  to  the  15th  of  Decem- 
ber and  my  share  of  the  balance  due  at  that  time  on  one 
note,  to  wit : 

Amount  due  September  2, 1871 « $6,726  54 

Interest  on  same  to  December  16|  183S 1, 567  19 

$8,383  73 
Deduct  one  note •      5, 000  00 

$3,283  73 

One-fourth  of  same $820  93 

One-quarter  of  $3,000  paid  by  Cash. .      750  00 

Due  from  me  December  16, 1873 $1, 870  93 

Mr.  Thatcher  will  understand  the  above.  Now  when  Mr. 
Cash  is  ready  to  pay  his  prop<»rtiott  of  the  interest  on  the 
whole  amount  up  to  December  15,  and  the  balance  of  the 
one  ftote,  I  want  that  check  far  $1,570.93  used  to  pay  my 
proportion.  If  Mr.  Oarti  should  not  be  ready  to  pay  his 
proportion  at  once,  I  want  the  amount  placed  to  my  credit 
on  Thatcher,  Standley  &  Cj.'^i  books,  with  the  understand- 
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tug  tliat  the  amount  is  placed  thei>e  for  the  purpose  ot 
making  6uch  paymeut  whenever  Cash  pays  his  proportion, 
and  will  be  used  for  no  other  purpose,  and  I  hereby  au^^ 
thorize  and  desire  you  to  eheck  it  out  for  that  purpose,  or 
any  proportion  of  it,  wheoever  Gash  pays  his  proportion. 
And  being  placed  there  virtually  as  a  payment,  Mr. 
Thatcher  will  of  course  agree  not  to  charge  vm  further  in- 
terest  on  that  amount  You  and  he  will  both  understaad 
why  I  do  not  want  any  indorsement  on  the  note,  excepting 
payments  made  by  both  parties.  Probably  for  the  same 
reason  that  Cash  does  not 

Now  with  the  other  amount  I  wish  to  make  a  special 
arrangement  with  T.,  S.  &  Co.,  if  acceptable  to  tliem.  I  wish 
to  deposit  the  $1,429.07  check  to  my  individual  account 
with  them,  not  as  a  payment  on  the  other  note,  but  with 
the  understanding  that  as  long  as  it  remaijiis  there,  or 
$1,260  of  it,  my  one-fourth  of  the  other  note,  that  they  will 
treat  it  as  they  voluntarily  did  the  amount  I  left  with  them 
last  year,  that  is,  allow  me  the  same  Uitenest  on  it  they 
charge  me  on  the  note.  I  do  not  intend,  if  I  can  av<Hd  it,  to 
draw  out  any  portion  of  $1,250,  until  it  ia  done  for  the  pur- 
pose of  paying  the  other  note,  but  just  now  I  am  not  in  a 
position  financially,  to  use  it  for  that  purpose,  and  in  case 
of  emergency  I  must  reserve  the  privilege  of  cheeking  out 
any  portion,  or  all  of  it.  1  have  no  doubt  Mr.  T,  &  Co.  will 
accede  to  my  wishes  in  this  respect;  also,  I  wish  further  to 
propose  to  Mr.  Thatcher  that  whenever  Mr.  Csish  is  ready 
to  pay  the  other  note,  his  three-fourths  of  it,  that  he  accept 
it  and  cancel  the  note,  and  for  my  share^  $1,260,  I  will  give 
them  my  note  secured  by  deed  of  trust  on  my  portion  of 
the  mill,  which  embraces  that  wing  and  all  the  machinery. 
This  I  believe  Mr.  T.  will  do,  under  these  circumstances ; 
the  engine  and  boiler  alone  are  worth  tliat.  If  he  desires 
before  making  the  statement  to  Mr.  Cbsh,  that  he  will 
relinquish  the  note  upon  his  paying  three'-fourths  of  it,  let 
him  read  the  original  agreement  between  Ca$b  &  Brother 
and  Mra.  R.,  so  be  will  understand  how  her  improremeiitB 
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there  are  connected  with  Cash  &  Co.  You  will  see  that 
she  or  her  representatives  has  the  right  at  any  time  to 
remove  the  machinery,  etc.,  and  if  Mr.  T.  should  axrcept 
this  last  proposition,  let  him  ask  his  attorney  if  that  agree- 
ment between  the  Cash's  and  Mrs.  R.  is  sufficient  for  her 
to  be  secure  in  her  rights,  standing  as  they  do,  upon  land 
claimed  or  owned  by  Mr.  Cash.  It  might  be  advisable  to 
have  the  agreement  recorded,  or  that  portion  of  it  covering 
the  right  of  property. 

I  should  esteem  it  a  favor  if  Mr.  T,  w^ould  get  Mr.  Butlers 
advice  on  that,  if  he  is  their  attorney,  and  if  satisfied  in  the 
security  of  it,  I  trust  he  will  at  once  give  Mr.  Cash  the 
opportunity  of  paying  his  proportion  of  the  other  not^.  In 
case  this  is  done,  Mrs.  R  better  execute?  tlie  deed  of  trust 
and  I  will  sign  the  note,  and  in  order  to  have  every  thing 
ready  then,  I  will  send  a  note  which  can  be  used  if 
required.  You  will  please  let  Mr.  Thatclier  read  what  I 
have  written  in  regard  to  this  matter.  And  as  I  have  before 
written,  I  wish  he  would  take  charge  of  Mis.  R.'s  interest 
in  the  mill,  and  I  will  say  to  you  especially,  do  not  let  that 
be  run  in  any  way,  subjecting  me  to  any  liability  of  loss 
during  my  absence.  Get  legal  advice,  and,  if  necessary,  a 
notice  must  be  put  in  the  paper  that  I  will  not  be  responsi- 
ble for  any  debts  contracted  by  Cash  ft  Co.  Before  doing 
this,  however,  speak  to  Mr.  Cash  about  it  But  if  not  con- 
sidered necessary  by  Mr.  Teller,  I  rather  you  would  do 
neither,  that  is,  neither  advertise  it  or  speak  to  Cash  aboat 
it,  or  say  any  thing  about  it  any  way. 

Perhaps  Cash,  starting  up  again  with  a  new  partner  and 
under  a  new  style  of  firm,  Cash  ft  Co.,  before  it  was  Cash, 
Rockwell  &  Co.,  will  be  quite  sufficient  to  clear  me  of  all 
liability,  as  it  can  be  shown  that  neither  myself  nor  Mrs.  R. 
has  had  any  thing  to  do  with  this  last  movement  in  any  way. 

Please  notify  Messrs.  Thatcher,  Standley  &Co.  personally, 
that  I  will  not  be  responsible  for  the  debts  of  Cash  ft  Co., 
but  they  will  please  say  notKing  about  this  to  others.  If 
Cash  &  Co.  Bhoald  do  business  at  the  other  bank,  I  wish 
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jDu  would  also  ascertain  of  them  if  they  consider  me  one 
of  the  firm,  and  if  so,  notify  them  the  same. 
Yours,  truly, 

W.  B.  Rockwell." 

The  following  letter  from  Thatcher  to  Rockwell  was  read 
in  evidence : 

*K:!entral  City,  April  4thy  1872. 
Watson  B.  Rockwell,  Cairo,  Illinois  : 

Dear  Sir  —  Do  you  hear  from  Mr.  Cash  these  times  ?  do 
you  think  he  will  pay  part  of  the  balance  on  our  debt  ?  I 
wish  you  would  stir  him  up,  and  in  some  way  help  us  some 
on  our  claim.  Truly  I  never  saw  money  so  close  here  since 
I  have  been  in  business. 

(Signed)  J.  A.  Thatcher.'* 

The  following  stipulation  and  letters  were  also  read  in 
evidence : 

"State  of  Colorado,        )  «•  . 
Coicntf/  of  Oilpin.  J  ^^- ' 

In  the  District  Court  in  and  for  Gilpin  County ;  to  the  Sep- 
tember Term,  1877. 


Watflon  B.  RockweU 

«. 

Joseph    A.    Thatcher    and    Joseph 

'Staudley. 


It  is  hereby  stipulated  that  Elijah  J.  Giddings  would,  if 
on  the  witness  stand  in  this  case,  testify  as  follows  : 

Ist.  That  he,  Giddings,  received  from  Watson  B.  Rock- 
well in  due  course  of  mail  a  letter  dated  London,  England, 
Nov.  27,  1872  (and  now  marked  Exhibit  "A''). 

2d.  That  such  lett^er  contained  two  checks  drawn  by  said 
Rockwell  in  favor  of  Thatcher,  Standley  &  Co.,  on  a  bank 
in  New  York,  one  check  being  for  $1,678.03,  the  other  for 
$1,421.07. 
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3d.  That  apon  the  receipt  of  said  letter  he  showed 
Thatcher  the  instractioas  contained  therein,  and  delivered 
to  T.  S.  &  Co.  their  checks  as  Rockwell! s  agent 

4th.  That  afterward,  and  before  the  28th  day  of  Januarj, 
1873,  Giddings  and  Thatcher  had  several  talks  regarding 
the  disposition  of  the  money  specified  in  said  checks ;  that 
Thatcher  wanted  the  amount  of  the  two  checks  applied  to 
the.payment  of  What  Thatcher  represented  to  be  two  unpaid 
notes  of  Cash,  Rockwell  &  Co.,  but  that  said  Giddings  on 
behalf  of  Rockwell  objected  to  having  this  done,  as  it  was 
contrary  to  the  instructions  of  Rockwell.  That  Thatcher 
wrote  Giddings  two  letters  regarding  this  matter,  one  of 
which  is  in  pencil  and  without  date  (but  is  now  marked 
Exhibit  "B;"  the  other  is  dated  January  28, 1873,  and  is 
marked  Exhibit  "C") 

That  after  receiving  these  letters  and  having  these  talks, 
and  without  receiving  any  further  instructions  from  Rock- 
well, he  did  permit  Thatcher  to  apply  the  money  on  what 
he  supposed  were  these  unpaid  notes  of  Cash,  Rockwell  & 
Co.,  or  at  least  $2,820.92  of  such  money,  and  this  may  be 
read  in  evidence. 

H.  M.  &  W.  Telleb, 

D^endanes  Attorney^^^ 

"Central  City,  Col.,  Jan.  28, 1873. 
E.  J.  Giddings,  Esq.,  Denver,  Col. : 

Dear  Sir — Yours  26th,  is  to  hand,  and  contents  noted.  I 
have  no  intention  of  changing  my  understanding,  or  having 
you  change  your  instructions  concerning  Mr.  Rockwell's 
deposit.  My  suggestion  is  for  the  benefit  of  Mr.  B.  in 
getting  himself  relieved  from  the  whole  *  thing '  entirely, 
and  if  you,  as  his  agent,  and  Mrs.  R.  (who  has  had  some 
talk  with  me  before  your  letter  came),  shonld  insist  on  the 
strict  letter  of  Mr.  R.'s  instructions,  then  you  may  embar- 
rass the  settlenaent  with  C.  and  this  I  wanetd  to  explain 
to  yon  in  person  when  I  was  down.  You  being  absent, 
and  I  in  a  hurry,  did  not  attempt  it  in  my  note  to  yon. 
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Yoa  see  Cash's  part  amounts  to  over  $5,000,  and  a  week  or 
ten  days  ago  he  asked  me  if  he  could  raise  $4,000  money  if 
his  note  secured  on  works  would  be  taken  for  balance. 
This  I  declined,  told  him  I  already  had  that  security,  and 
must  if  the  matter  was  fixed  up  have  the  money  or  a  new 
security,  that  was  tangible  and  could  be  used,  etc.,  etc.;  he 
had  no  other  in  Colorado  to  oflTer,  and  so  concluded  to  raise 
the  money,  if  R.  was  ready  to  pay  his,  etc.,  by  February  Ist 
Now  you  see  if  I  take  Mr.  R.'s  note  secured  on  same  prop- 
erty or  a  part  of  the  same,  it  would  certainly  cause  a 
*  rumpus '  between  Cash  and  I ;  and  besides,  there  might 
be  other  unsettled  debts,  account,  etc.,  etc.,  either  outstanding 
against  C.  &  R.  or  between  themselves,  and,  therefore,  I 
would  rather  not  have  any  further  lien  or  claim  on  the 
works  or  any  part  of  them.  It  might  involve  me  in  diffi- 
culties with  either  C.  or  R.,  or  somebody  else ;  and  again, 
if  I  took  the  security  and  trouble  arose  between  C.  and  R., 
I  would  be  forced  into  siding  with  R.,  when  I  could  do 
more  good  if  trouble  arises  between  them,  by  occupying  a 
neutral  ground. 

It  certainly  will  make  no  difference  it  I  agree  to  loan  or 
advance  Mr.  R.  the  $1,250,  or  any  part  of  it  any  time  he 
may  want  to  use  it ;  if  this  matter  is  paid  now  by  simply 
taking  his  paper  for  it  with  what  security  he  himself  con- 
siders good  for  such  an  amount,  or  as  the  machinery  is  in 
Mrs.  R.'s  name,  I  will  agree  to  take  her  name  with  Mr.  R.'s 
for  the  $1,250  any  time  he  may  want  it,  and  for  any  reason- 
able time,  on  any  part  of  the  amount,  if  not  needed,  so 
much  the  better.  The  security  on  the  machinery  I  cannot 
consistently  take  and  do  not  want,  and  this  is  my  reason 
for  suggesting  tliat  Mr.  R.  pay  all  his  part  now,  and  have 
these  old  notes  and  mortgages  destroyed. 
Yours,  very  truly, 

Thatoheb.*^ 

'^BearGFid. — Cash  has  made  an  agreemeiit  to  take  np 
his  part  of  those  notes,  Feb'y  Ist,  or  about  then«    I  shall 
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see  that  they  are  paid  in  full  befoi'e  anybody  is  released.  It 
will  take  about  the  $3,000  to  pay  Rockwell's  part,  and  if  I 
can  get  Cash  to  pay  his,  I  want  your  check  on  Rockwell's 
account  for  his  part.  Can  I  go  ahead  and  close  this  matter 
up  on  this  understanding?  Please  ans.,  as  I  think  it  very 
important  that  Mr.  R.  get  off  that  paper  as  soon  as  possible. 
Yours,  hastily, 

Thatcher." 

Witness  continued:  "At  this  time  there  was  no  indebted- 
ness of  C,  R.  &  Co.  to  T.,  S.  &  Co.      *      *      *     In  pursu- 
ance of  these  statements  and  letters  of  Thatcher,  lia  got  of 
me,  to  apply  on  the  C,  R.  &  Co.  notes,  $2,820.93,  about  De- 
cember, 1872 ;  I  was  induced  to  pay  it  by  the  letters  from 
Giddings  and  Mrs.  R.  in  regard  to  what  Thatcher  stated  to 
them,  and  Thatcher's  statements  and  letters  to  me;  I  be- 
lieved these  statemei(>ts ;  I  assigned  a  part  of  the  claim  in 
suit  to  L.  C-  Rockwell ;  the  claim  referred  to  in  the  assign- 
ment is  the  claim  against  Thatcher  —  the  subject-matter  in 
litigation  between  Thatcher  and  myself  at  that  time  ; "  the 
article  of  assignment  bears  date  November  4,  1875  ;  recites 
an  indebtedness  to  L.  C.  Rockwell  from  W.  B.  Rockwell  and 
his  inability  to  pay,  and  concludes :    "  I  hereby  sell  and 
transfer  and  assign  unto  said  Rockwell  my  interest  in  and 
to  half  the  claim  I  now  have  in  suit  in  the  district  court  of 
Gilpin  county   against  Joseph  A.  Thatcher  and  Joseph 
Standley,  for  the  work  said  Rockwell  has  already  done  and 
what  he  may  hereafter  do  in  said  cases  until  said  Rockwell 
Bhall  be  paid  for  his  services  in  said  cases. 

W.  B.  Rockwell." 

The  witness  continued  :  "  Have  paid  L.  C.  Rockwell 
nothing  since  assignment  was  made  ;  Kate  Rockwell  is  ray 
wife :  I  was  indebted  to  her  often  for  a  number  of  years ; 
she  bought  property  and  had  property  obtained  from  her 
father  when  he  first  came  to  the  country ;  I  used  money 
belonging  to  her,  and  was  indebted  to  her  at  the  time  I  made 
the  payment,  and  the  amount  I  paid  I  considered  half  hers 
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and  charged  it  to  her  in  the  account  I  was  keeping  with  her; 
I  considered  half  this  claim  hers  ;  1  gave  her  to  understand 
from  the  commencement  that  one-half  of  it  belonged  to  her ; 
that  she  was  to  have  one-half  if  it  was  collected  on  account 
of  what  I  owed  her;  I  told  her  that  ac  different  times  ;  at 
the  time  I  assigned  to  L.  C.  Rockwell  I  did  not  assign  the 
whole,  because  half  belonged  to  her;  if  the  claim  was  mine, 
one-half  belonged  to  her  ;  it  must  have  been  a  year  or  two 
previous  to  my  bankruptcy  that  I  talked  with  her;  I  do  not 
think  my  wife  signed  the  trust  deed  to  secure  the  notes.'* 

Cross-examination :  "  The  title  to  property  on  which  trust 
deed  was  made  was  in  my  wife ;  she  did  not  sign  trust 
deed  ;  I  did  ;  my  wife  and  I  had  equal  parts  in  the  C,  R.  & 
Co.  property,  but  agreement  signed  only  by  Mrs.  Rock- 
well. *  *  The  $2,820.93  I  sent  to  Thatcher  was  my  indi- 
vidual money  ;  no  part  of  it  was  Mrs.  Rockwell's  money  ; 
I  don't  recollect  when  I  first  talked  with  Mrs.  Rockwell 
about  it  after  I  had  the  talk  with  Thatcher ;  after  the  suit 
to  recover  I  told  her  it  was  understood  between  us  that  if 
any  thing  was  recovered  one-half  should  be  hers ;  it  was 
after  I  began  suit  or  about  that  time  ;  can't  tell,  how  much 
I  was  indebted  to  her;  I  was  indebted  to  her  for  various 
things ;  for  money  and  for  exchange  of  mining  property, 
etc.,  I  think  as  much  as  $3,000;  because  when  I  made  the 
assignment  the  account  stood  to  her  credit  more  than  $1,000; 
I  put  in  a  note  of  $275  to  Mrs.  Rockwell  *  *  I  told  her 
if  I  got  any  thing  in  this  suit  she  should  have  one-half ;  I 
made  no  conti-act  in  writing,  nor  assignment  in  writing ; 
Thatcher  told  me  that  he  had  applied  the  money  toward 
the  payment  of  the  note  he  held  against  Whiting ;  he 
claimed  I  had  agreed,  or  practically  agreed,  to  pay  it ;  that 
I  ought  to  pay  it;  he  handed  out  the  note,  and  I  saw  it  was 
indorsed,  and  I  simply  said,  'I  see.'  *  *  *  I  had  one 
other  conversation  with  Thatcher  in  the  spring  of  1875." 
(Paper  shown  witness  admitted  to  be  a  part  of  schedule  of 
plaintilf  in  bankruptcy.)  "I  then  returned  the  claim  of  L. 
C.  R.  as  so  much  due  him ;  if  it  is  so  stated  then^  I  do  not 
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recollect  now ;  I  returned  the  claim  as  so  much  secured  by 
the  assignment  of  this  claim  against  Thatcher;  and  the 
assignment  to  Rockwell  is  the  only  security  I  gave  him  ;  I 
did  swear  that  there  was  no  other  indebtedness  existing 
against  me  than  those  named  in  schedules ;  the  reason  I  did 
not  put  in  the  amount  due  Mrs.  Rockwell  was  that  my 
attorney  said  it  might  as  well  be  left  out ;  I  put  in  the  $275 
because  it  was  a  note ;  I  did  not  put  in  the  $1,000  in 
schedule  because  I  knew  it  would  not  be  claimed/'  Defend- 
ant's attorney  here  asked  of  the  witness:  "When  you 
made  this  assignment  to  L.  C.  Rockwell,  did  you  intend  it 
as  an  assignment  of  the  whole  claim  or  only  an  assignment 
to  secure  Rockwell's  debt,  whatever  that  might  be  I"  to 
which  plaintiff  objected  that  it  was  immaterial  and  not 
proper  cross-examination,  and  the  court  sustained  such 
objection,  and  the  defendants  then  and  there  excepted.  "  In 
the  schedule  of  bankruptcy  I  reported  this  debt  to  L.  C. 
Rockwell  as  secured  by  this  claim  against  Thatcher's 
schedule  made  May  26,  1876." 

lie  direct  examination:  ^'Mr.  Fisher,  the  assignee  in 
bankruptcy,  has  been  out  here ;  it  is  with  his  knowledge  and 
consent;  he  examined  all  the  papers  and  came  out  here  to 
examine  the  matter ;  he  knew  of  the  assignment  to  my  wife 
and  considers  it  proper ;  I  had  no  intention  of  going  into 
bankruptcy  when  I  made  the  assignment  to  my  wife  or  to 
L.  C.  Rockwell ;  I  have  computed  the  interest  on  $2,820  93, 
the  sum  paid,  from  Jan.  1,  1873,  which  is  $1,337.39.'* 

L.  C.  Rockwell  testified  that  he  notified  Thatcher  in  No- 
vember, 1875,  of  the  assignment. 

The  defendants  introduced  Joseph  A.  Thatcher,  who  tes- 
tified :  "  I  am  one  of  defendants,  and  know  plaintiff,  and  I 
knew  William  A.  Whiting  in  his  life-time;  he  resided  in 
Central ;  I  knew  firm  of  Hussey  &  Co. ;  they  did  business 
here  from  1863  to  1870,  banking  ;  he  kept  a  bank  account 
with  Hussey  &  Co.,  in  the  name  of  '  William  A.  Whiting, 
agent' ,  J.  P.  Whitney  and  W.  B.  Rockwell  were,  or  ap- 
peared to  be,  mterested  in  that  account ;  Whiting  and  Rock- 
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well  came  to  the  bank  to  look  over  that  account  in  Novem- 
ber, 1867 ;  the  account  had  a  credit  at  that  time,  it  was  not 
overdrawn  during  the  time  it  was  on  the  books  ;  tliey  said 
Whiting  had  used  about  $3,000  of  the  money  drawn  out 
for  his  own  use ;  I  told  them  that  was  no  affair  of  ours ;  I  did 
not  know  any  thing  about  that;  they  wished  me  to  take 
Whiting's  individual  note  and  credit  the  account  of  '  Whit- 
ing, agent ; '  I  refused  to  do  it,  and  sent  for  Mr.  Palmer  (one 
of  the  firm  of  Hussey  &  Co.) ;  I  did  not  have  any  interest 
in  the  firm  ;  Palmer  came,  and  Rockwell,  Palmer  and  my- 
self had  a  conversation  about  the  matter ;  Rockwell  urged 
P.almer  to  do  this,  stating  that  Whiting  had  been  indiscreet 
in  the  use  of  money,  and  had  used  Whitney's  money  for 
his  own  purposes,  money  that  belonged  to  the  account  of 
Whiting,  agent ;  Palmer  refused,  because  we  were  then  safe  ; 
Mr.  Rockwell  then  told  Palmer  that  Whiting  had  put  into 
his  hands  as  trustee,  or  turned  over  to  him  all  his  personal 
property  and  real  estate,  enumerating  it,  mentioning  a  lot 
of  stock  in  Bullion  Company  of  a  par  value  of  $100,000 — 
bouse  and  lot  and  mining  property , and  that  he  (R.)  would  go 
to  New  York  and  Boston  and  sell  it  at  once  ;  he  said  I  will 
pay  ;  I  assumed  to  pay  Mr.  AVhiting's  debts  and  will  pay 
Whitney  the  amount  due  him,  and  will  pay  the  $3,000  here." 

Question  by  L.  C.Rockwell  :  '' Rockwell  assumed  to  pay 
Whiting' s  debts  or  Whitney' si" 

Answer :  "  He  was  going  to  pay  Whitney's  ;  AVhiting  was 
indebted  to  Whitney,  as  well  as  to  Hussey  &  Co. ;  he  said  he 
proposed  to  pay  this  very  soon  ;  that  he  had  a  partial  offer 
for  the  stock  of  Whiting,  and  that  he  would  pay  this  $3,000 
and  that  he  would  give  a  written  obligation  on  his  part  to 
pay  this  $3,000,  but  as  he  did  not  know  how  soon  he  could 
sell  the  stock,  he  and  Palmer  could  not  agree  when  written 
agreement  should  become  due  —  when  he  could  pay  it ;  we 
then  considered  Rockwell's  word  as  good  as  his  note  ;  the 
firm  of  Hussey  &  Co.  then  took  the  note  of  Whiting  and 
credited  the  account  of  ^Whiting,  agent;'  I  wrote  to 
Rockwell  about  the  note  while  he  was  in  Boston,  asking 
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him  to  pay  the  note ;  he  was  there  along  time ;  it  might 
have  been  six  months  ;  I  don't  recollect  that  I  got  any  an- 
swer from  him  ;  the  note  run  on  ;  I  understood  Rockwell  was 
disposing  of  the  Whiting  property  and  paying  Whiting's 
debts,  but  he  paid  nothing  on  this  note,  but  was  doing  con- 
siderable business  with  us,  having  frequently  more  than 
$3,000  to  his  credit ;  in  1870,  on  the  first  of  January,  it  be- 
came the  property  of  Thatcher,  Standley  &  Co.,  these  defend- 
ants ;  they  took  it  for  the  full  amount  of  the  claim,  paying 
$3,000  for  it;  we  considered  it  Rockwell's  paper,  and  per- 
fectly good  ;  when  I  received  the  $2,820.93,  I  put  it  on  the 
note,  and  I  credited  on  bills  receivable  Februarj^  11,  1873; 
I  indorsed  the  $2,820.93  on  the  note,  and  credited  on  bills 
receivable  in  the  usual  way  ;  got  the  money  of  Giddlngs ; 
after  the  money  was  credited,  I  first  talked  with  Rockwell 
about  it  some  time  in  September,  1874  ;  I  told  Rockwell  I 
had  applied  the  money  Giddings  paid  me  on  that  note  ;  I 
showed  it  to  him  at  my  house,  and  showed  him  the  balance 
due  on  the  note  ;  he  seemed  pleased  that  the  amount  was 
paid,  and  made  no  objection  to  it ;  never  said  a  word  in 
opposition  to  it ;  he  never,  during  the  three  or  four  years 
the  note  had  run,  claimed  that  he  was  not  liable  on  it ;  he 
never  refused  to  pay  it ;  I  think  I  first  had  words  with  him 
about  the  payment  of  this  note  in  May  or  June,  1875 ;  he 
sent  me  word ;  he  wrote  a  letter,  note,  or  something ;  it  was 
put  in  the  mail ;  the  letter  was  destroyed  because  I  sup- 
posed subsequent  conversations  with  R.  made  it  unneces- 
sary to  keep  it ;  Rockwell,  in  that  note,  said :  '  However 
gratified  he  was  at  the  settlement  of  the  Whiting  matter; 
that  how(;ver  willing  he  was  to  have  this  matter  settled  as  I 
had  settled  it,  by  applying  the  $2,820  to  the  note,  his  cir- 
cumstances then  would  not  permit  him  to  allow  me  to  do  so 
without  making  a  demand  for  recovery — or  something  of 
that  sort ;  that  he  was  poor,  had  lost  every  thing  sinc^  this 
settlement,  and  wanted  me  to  pay  back  the  mone}'-  I  had 
credited  on  the  note  ; '  I  notified  Mr.  Rockwell  that  I  had  a 
$736  note  that  was  due ;  the  day  after  I  received  this  letter  I 
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notified  R.  that  his  wife's  note  for  $736  was  lying  unpaid  in 
the  First  National  Bank,  and  I  wanted  him  to  pay  at  once ; 
he  came  to  see  me  next  day  after  that ;  he  apologized  for 
making  this  demand  npon  me,  and  asked  pardon,  etc. ;  we 
talked  the  matter  over  fully  —  the  whole  circumstances  of 
the  payment  of  the  paper ;  he  seemed  satisfied  with  the  set- 
tlement I  had  made ;  asked  me  to  excuse  his  writing  such  a 
letter,  and  asked  what  I  was  going  to  do  about  his  wife's 
note  ;  I  said,  Mr.  Rockwell,  if  you  propose  to  act  decently 
in  this  matter,  I  will  let  this  paper  run  until  it  suits  your 
convenience  to  meet  it ;  the  matter  I  spoke  of  was  the  whole 
settlement  I  made  of  the  application  of  money  on  the 
Whiting  note  ;  Mr.  Rockwell  accepted  of  my  extension, 
and  said  it  was  all  right ;  Mr.  Rockwell  was  satisfied  about 
the  matter,  and  I  gave  him  an  extension  on  the  paper ;  it  was 
not  paid  for  some  two  or  three  months  afterward ;  that  was 
the  reason  I  destroyed  the  letter  Rockwell  wrote  me  ;  I  sup- 
posed the  matter  settled  ;  I  extended  th^  time  of  payment 
to  no  definite  time ;  it  was  paid  July  28 ;  this  conversation 
was  in  May." 

Witness  was  here  asked  to  explain  the  letters  read,  etc., 
and  he  thereupon  recited  the  transaction  as  to  payment  of 
the  $10,000,  etc.,  substantially  as  detailed  by  Rockwell,  with 
the  further  statement  that  it  was  suggested  by  Cash  that 
Thatcher  get  Rockwell  to  pay  the  one-fourth  and  apply  it 
on  the  Whiting  note,  and  then  Cash  would  not  allow  witness 
to  make  any  indorsement  on  the  two  $6,000  notes,  and  that 
it  is  the  custom  of  banks  to  hold  paper  after  it  has  been 
paid  by  one  party  to  collect  for  the  party  against  others 
equally  liable  on  it,  and  that  was  the  cause  of  my  writing 
those  letters  ;  "  I  said  it  was  the  custom  for  banks  to  hold  it 
and  collect  off  of  the  other  parties  without  making  it 
known  it  had  been  paid,  so  as  to  make  those  contribute 
toward  it." 

On  cross-examination,  the  witness  testified :  "  Those  notes 
had  been  paid  when  the  letters  were  written ;  I  wrote  them 
for  the  purpose  of  making  him  pay  the  balance  on  the 
Vol.  IV— 60 
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Whiting  note ;  he  had  postponed  the  payment  so  long  I 
had  no  confidence  in  hia  making  good  his  word  ;  I  did  not 
tell  Giddings  and  Mr.  Rockwell  after  I  got  the  money  what 
I  did  with  it,  because  Cash  did  not  warU  I  should  do 
so.    *    *    * 

I  supposed  Whiting  and  Rockwell  were  partners ;  they 
were  engaged  in  business  here;  Rockwell  came  to  bank 
and  got  a  statement  of  how  many  checks  were  out  of 
Whiting's,  and  kept  an  eye  on  his  account  continually; 
Whitney  never  .told  me  he  was  a  partner,  but  they  were 
continually  doing  business  as  that  done  by  partners; 
Whiting  would  draw  drafts  and  Rockwell  would  also  draw 
drafts,  and  they  went  with  the  account  of '  Whiting,  agent;' 
I  don't  recollect  that  Rockwell  or  Whiting  ever  promised 
to  pay  me  or  T.,  S.  &  Co.,  except  in  the  conversation  I  had 
with  Rockwell.  Rockwell  said  he  would  pay  it  in  a  short 
time,  and  that  he  had  the  means  to  pay  it  of  Whiting's  in 
his  hands ;  Whiting  was  considered  perfectly  good  when 
the  note  was  executed.    *    *    * 

Rockwell  told  me  (Whiting)  had  put  it  (his  property) 
into  his  hands  for  the  purpose  of  paying  his  debts  ;  every 
dollar  he  had ;  and  Whiting  told  me  the  same  thing." 
Plaintiff  here  offered  a  letter  of  Thatcher's  to  Rockwell, 
which  was  read,  of  which  Thatcher  says:  ^*This  letter  is 
true  thus  far,  when  it  was  written,  June  10th,  1870.  T.,  S. 
&  Co.  did  not  go  into  existence  till  July  1, 1870,  but  we 
were  looking  over  the  affairs  and  it  was  supposed  that  I 
was  ready  to  exchange  that  note,  and  it  fell  to  my  part." 
The  letter  says:  *'In  the  sale  Mr.  Whiting's  note  falls 
individually  to  me,  and  cannot  I  rely  upon  something  from 
that ;  I  feel  I  can  count  on  your  continued  efforts ;  I  assure 
you  it  would  help  me  greatly  if  the  debt  could  be  added  to 
my  credit  in  the  new  firm.'* 

On  re-direct  examination  the  witness  testified  he  had 
written  three  or  four  letters  to  Rockwell  about  paying  the 
note,  and  that  Rockwell  had  never  refused  to  pay  it;  he 
said  he.  was  willing  to  pay  U. 
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W.  B.  Rockwell,  recalled:  '*  Whiting  died  in  May, 
1871; "  defendants  introduced  petition  in  U,  S.  district  court 
in  bankruptcy  of  W.  B.  R.-,  and  in  schedule  No.  2,  made 
by  W.  B.  R.,  identified  by  him  when  examined,  in  which 
schedule  of  creditors,  holding  securities,  was  Lewis  C. 
Rockwell,  security.  Interest  in  claim  against  J.  A.  Thatcher, 
suit  pending  in  district  court,  Gilpin  county,  Col. ;  value  of 
security  claim  $1,400;  amount  of  debt  $455. 

In  schedule  3 :  list  of  assets  of  said  Rockwell,  under  head 
of  '^choses  in  action";  "suit  pending  in  district  court, 
Gilpin  county.  Col.,  against  Jos.  A,  Thatcher  of  Central 
City,  to  recover  $2,800  and  interest,  in  which  the  petitioner 
has  a  half  interest,"  both  of  which  were  signed  by  W.  B. 
Rockwell. 

Defendant  rests  and  plaintiflT  recalls  W.  B.  R.,  who  testi- 
fied that  when  he  made  assignment  to  L.  C.  R.  he  took  ac- 
count as  L.  C.  R.  showed  it  to  him  from  the  books,  and 
made  assignment  accordingly,  and  that  he  thought  the 
account  correct,  and  made  out  according  to  the  last  bill  ren- 
dered him.  He  then  proceeded  to  explain  why  he  wrote  to 
Shipman,  etc.,  stating  contract,  and  that  Whiting  was 
owing  Whitney  $26,000,  and  that  Whitney  was  going  to 
foreclose  mortgage  on  the  house  he  lived  in  ;  "  Whitney  pro- 
posed to  me  to  assume  the  debt  of  Whiting  to  him,  and  he 
would  give  me  two  or  three  years'  time  to  pay,  and  that  I 
should  take  of  Mr.  Whiting  all  the  property  he  held  then 
as  security,  and  he,  Whiting,  must  transfer  the  same  to  me, 
aid  have  my  personal  obligation  beside;  I  had  no  time  to 
consult  Shipman  ;  I  bought  the  property  without  any  con- 
did:.U8  whatever;  it  was  an  absolute  sale;  I  think  Mr. 
Shipman  must  have  forgotten  something;  I  never  denied 
that  I  purchased  it ;  I  wrote  him  I  did  not  buy  it  as  a  specu- 
lation, but  because  of  the  position  Whiting  was  in  ;  that  it 
was  more  of  a  security  than  a  purchase,  though  it  was  an 
absolute  purchase  and  transfer ;  I  never  told  any  man  I  had 
promised  to  pay  any  thing  except  the  Whiting  debt;  I 
nev^r  promised  to  pay  any  other ;  I  never  told  McCord ;  I 
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had  the  property  in  trust ;  I  remember  having  a  conversa- 
tion with  McC,  but  I  did  not  tell  him  I  had  taken  property 
in  trust ;  I  said  if  I  realized  as  much  as  $100,000  from  it  I 
would  pay  his  claim ;  Whitnej^'s  debt  was  $26,600  ;  I  made 
nothing  out  of  it;  I  don't  think  Whiting  and  Whitney  were 
ever  partners  ;  they  were  working  together  and  owned  min- 
ing property  together,  and  sold  and  organized  companies  ; 
I  understood  from  Whitney  they  were  not  partners ;  I  got 
probably  1,000  or  more  claims  of  undeveloped  mining  prop- 
erty ;  they  had  no  marketable  value.  As  to  Thatchers  tes- 
timony, he  said :  I  went  into  bank  and  Palmer  and  T.  were 
in  front  of  the  counter,  and  we  had  some  conversation,  and 
P.  asked  me  about  the  claim  of  Whiting's  note  of  $3,000; 
I  told  him  ;  Mr.  Thatcher  asked  me  about  the  purchase, 
and  I  told  him  I  had  bought  Whiting  out;  and  he  wanted 
to  know  what  the  probability  was  of  Whiting's  paying  the 
note ;  I  said  if  I  realized  a  large  amount  out  of  the  sale;  I 
don't  think  T.  ever  asked  me  to  pay  the  note,  in  fact^  I 
know  he  did  not ;  Palmer  asked  me  if  I  would  not  posi- 
tively agree  to  pay  the  note ;  *  *  I  told  him  I  would 
not ;  that  I  was  under  no  obligation  to  pay ;  he  asked  if  I 
would  not  agree  to  pay  some  part  of  it,  in  writing,  if  he 
would  give  up  the  note,  but  I  refused  to  do  it ;  I  never 
promised  to  JDay  it  either  verbally  or  in  writing ;  I  heard 
T.'s  testimony  about  conversation  in  the  bank  as  to  appli- 
cation of  money  paid  in  by  Giddings ;  I  had  before  that 
written  to  T.  demanding  a  return  of  this  money,  but  hear- 
ing nothing  I  called  at  the  bank,  and  he  asked  me  in ;  he 
expressed  himself  hurt  at  the  course  I  had  taken;  he 
thought  I  ought  to  be  satisfied  with  what  he  had  done  and 
let  him  have  this  $2,800 ;  I  did  not  express  myself  satisfied 
with  the  disposition  he  had  made  of  it ;  I  did  not  ratify  the 
disposition  he  had  made  of  it  In  the  first  conversation  we 
had  at  his  house,  I  thought  I  would  hear  all  I  could  with- 
out saying  a  word ;  I  made  no  reply  whatever,  other  than 
simply  to  say  that  I  understood  what  he  said ;  the  last 
thing  he  did  was  to  show  me  the  note ;  I  said,  *  Yes,  I  see;' 
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my  desire  was  to  get  all  the  information  I  could  on  the  sub- 
ject before  taking  any  action  ;  I  am  positive  I  never  prom- 
ised to  pay  the  Whiting  note  to  anybody ;  I  have  a  copy 
of  a  portion  of  the  letter  I  wrote  to  Thatcher  about  this  W. 
note — a  part  of  the  letter  —  the  latter  portion  of  it ;  at  the 
conversation  with  T.  there  was  not  a  word  said  about  for- 
bearing to  sue  on  $736  note."  The  copy  of  portion  of  letter 
was  read  as  follows : 

"  Central  City,  Col.,  May  22,  1875. 

Whatever  disposition  I  might  have  to  pay  Mr.  AVhit- 
ing's  debts,  were  I  in  different  circumstances,  my  present 
financial  condition  is  such  that  I  cannot  consent  that  you 
should  apply  the  amount  I  paid  you  upon  the  Cash  &  R. 
note  to  the  payment  of  your  claim  against  the  estate  of 
Mr.  Whiting,  and  I  must  now  ask  that  amount,  with  inter- 
est thereon  at  the  rate  of  18  per  cent  per  annum." 

"I  never  apologized  for  writing  this  letter  ;  I  had  no  inter- 
est in  the  account  of  '  Whiting,  agent,'  when  credited  with 
the  $3,000  note,  either  directly  or  indirectly.  I  never  prom- 
ised I  would  pay  the  Whiting  debt.  I  did  not  know  when 
the  note  was  given,  nor  before  it  was  given." 

On  cross-examination  he  testified  :  "  I  think  Young  called 
my  attention  to  the  $736  note.  After  I  wrote  the  letter  to 
Thatcher,  the  conversation  with  Thatcher  was  a  few  days 
after  I  wrote  the  letter  to  him.  I  cannot  tell  when  I  paid 
the  $736.  I  think  some  little  time  after  the  conversation 
with  Thatcher  in  the  bank— some  weeks,  I  think,  Thatcher 
spoke  to.  me  about  paying  the  W.  note,  three  or  four  times, 
and  he  wrote  me  once  ;  I  don't  remember  whether  I  made 
any  answer  or  not ;  I  don't  know  that  I  ever  denied  that  I 
was  liable  to  pay  the  W.  note ;  T.  never  claimed  I  was  pos- 
itively liable  until  after  the  application  of  the  money ;  the 
agreed  price  for  the  property  of  Whiting  was,  I  was  to  pay 
the  J.  P.  Whitney  debt,  $26,500,  and  some  $1,500  or  $1,600 
that  Whiting  had  checked  out  of  bank  and  used  the  money 
belonging  to  Bullion  Co.;  I  gave  my  draft  on  New  York 
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for  the  amount ;  I  agreed  to  pay  tJuit  and  the  Whitney 
debt;  I  sold  the  Bullion  stock  for  $26,000 ;  the  house  and 
lot  was  disposed  of  to  Henry  Lucius  for  $3,000 ;  I  sold  all 
the  mill  sites— there  was  a  good  many  of  them  ;  all  of  the 
mining  claims  and  mill  sites  were  put  into  a  company  and 
stocked ;  I  think  the  company  was  stocked  at  $3,OOO,00(), 
and  I  had  one-eighth.  This  stock  was  never  in  my  hands 
and  it  was  of  no  value." 

On  re-direct,  witness  said :  "  The  total  amount  due  after 
deducting  one  month's  interest  would  be  $4,127.19." 

The  foregoing  is  substantially  the  testimony  in  the  case 
given  by  Thatcher  and  Rockwell.  It  is  not  deemed  neces- 
sary to  make  any  further  statement  of  the  testimony. 

Among  the  instructions  upon  which  error  was  assigned  by 
the  appellants,  and  not  substantially  given  in  the  opinion, 
was  the  following : 

"The  court  instructs  the  jury  that  the  defendants  have 
pleaded  the  indebtedness  of  Rockwell  upon  the  note  given 
by  Whiting  as  an  offset  in  this  case,  and  that  the  burthen  is 
upon  them  to  prove  every  fact  necessary  to  establish  Rock- 
well's liability  upon  said  Whiting  note,  and  if  they  fail  to 
prove  every  fact  necessary  to  establish  the  liability  of  Rock- 
well to  pay  said  note,  by  a  preponderance  of  testimony, 
then  they  have  not  established  the  offset  and  the  plaintiff  is 
entitled  to  recover  the  amount  of  money  received  by 
Thatcher  and  Standley,  belonging  to  Rockwell,  and  interest 
thereon  at  ten  per  cent  per  annum  till  the  present  time." 

The  jury  found  a  verdict  for  the  plaintiff  in  the  sum  of 
$4,100.  A  motion  for  a  new  trial  was  interposed  by  the 
defendant  and  overruled ;  judgment  was  entered  on  the 
verdict,  and  the  defendants  prosecute  this  appeal. 

Messrs.  H.  M.  &  W.  Teller;  Messrs.  Butler,  Wbioht 
&  King,  for  appellants 

Messrs.  Beij?oiu>  &  Rhbd,  and  Mn  L.  C.  Rockwell, 

for  appelleo. 
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Thatcher,  C.  J.  The  api)ellantB  here  were  defendants  in 
the  court  below.  One  of  the  principal  queetions  presented 
by  the  record  in  this  case  concerns  the  plea  of  puis  darrein 
conMntianoe,  and  the  evidence  introduced  under  the  issue 
formed  by  the  plaintiff's  replication  thereto,  and  the  de- 
fendants' rejoinder  to  such  replication.  By  this  plea  it  was 
set  up  that  plaintiff  had  been  adjudged  a  bankrupt  (since 
the  last  continuance  of  the  cause)  in  United  States  district 
court  of  the  southern  district  of  the  State  of  Illinois,  tiie 
appointment  and  qualification  of  one  Fisher  as  his  assignee 
in  bankruptcy  ;  that  the  register  in  bankruptcy  made,  exe- 
cuted and  delivered  to  the  said  assignee  an  instrument  in 
writing,  conveying  to  him  '•  all  the  estate,  real  and  personal, 
together  with  all  books,  deeds,  and  papers  relating  thereto, 
of  the  said  plaintiff,"  and  that  said  assignnrent  was  re- 
corded in  the  office  of  recorder  of  deeds  of  said  Gilpin 
county,  September  18,  1876,  "whereby  the  said  assignee 
became  and  is  vested  with  the  title  to  all  the  property  and 
estate  of  the  said  plaintiff  for  the  use  and  benefit  of  the  plain- 
tiff's  creditors,  and  that  the  said  plaintiff  became  divested 
of  all  title  to  said  property,  including  the  claim  in  contro- 
versy." Defendants  then  pray  judgment  if  the  said  plain- 
tiff sought  further  to  have  or  maintain  his  action.  To  this 
plea  a  demurrer  was  interposed  and  overruled.  The  plain^ 
tiff  then  replied  confessing  the  adjudication  in  bankruptcy, 
the  appointment  and  qualification  of  the  assignee,  and  the 
conveyance  by  register,  and  the  record  of  such  conveyance, 
but  denies  that  the  claim  in  controversy  passed  to  the 
assignee ;  alleges  that  the  plaintiff,  for  a  valuable  consider- 
ation, assigned  in  writing  in  November,  A.  D.  1875,  to 
Lewis  C.  Rockwell,  one-half  of  said  claim,  and  to  Kate 
Rockwell,  at  about  the  same  time  the  other  half  of  said 
claim  ;  that  defendants  were  duly  notified  of  such  assign- 
ment; that  said  assignment  was  well  known  to  the  assignee 
in  bankruptcy  ever  since  the  appointment ;  that  by  reason 
of  the  premises  the  said  plaintiff  ceased  to  have  any  right 
or  interest  in  and  to  the  GsAd  claim  or  euiti  except  to  prose- 
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cute  the  same  for  the  use  and  benefit  of  Lewis  C.  Rockwell 
and  Kate  Rockwell"  A  rejoinder  was  filed  denying  the 
material  allegations  in  said  replication. 

Ordinarily  the  plea  of  puis  darrein  canfimuznee  is  a 
waiver  of  all  the  former  pleas.  It  is  a  substitute  for,  and  a 
retraction  of  all  others  upon  which  no  proceedings  are 
afterward  had.  Gould's  Plead.,  ch.  6,  §  122  et  seq. ;  Steven's 
Plead.,  p.  98. 

In  this  case,  however,  by  leave  ol  court,  on  motion  of 
the  defendants,  the  plea  of  puis  darrein  coniimuince  was 
filed  not  as  a  substitute,  but  as  a  suppleToental  plea,  and  as 
such  it  was  treated  at  the  trial  and  in  all  the  subsequent 
proceedings,  without  objection  on  part  of  plaintiff.  Its 
eflTect  was  not,  therefore,  in  this  instance  to  waive  the  other 
plea. 

Was  the  suit  maintainable  in  a  State  court  ?  Doubtless 
in  a  direct  proceeding  or  matter  in  bankruptcy  the  juris- 
diction of  the  circuit  and  district  courts  of  the  United  States 
is  exclusive.  R.  S.,  U.  S.,  §  711.  The  State  courts  are  in 
no  proper  sense  courts  of  bankruptcy,  nor  can  the  suit 
before  us  be  considered  as  a  proceeding  in  bankruptcy, 
even  after  Rockwell  was  adjudged  a  bankrupt.  It  is  an 
independent  suit,  and  although  in  a  certain  aspect  its  pros- 
ecution might  be  said  to  be  in  aid  of  the  bankruptcy  pro- 
ceeding, it  is  entirely  distinct-  from  it.  Wiswall  et  al.  v. 
Campbell  et  al,^  3  Otto,  348.  As  it  is  no  part  of  the  bank- 
ruptcy proceeding,  it  cannot  be  said  that  the  section  of  tlie 
Revised  Statutes  cited  supra^  which  provides  that  the 
jurisdiction  of  the  courts  of  the  United  States  of  all  matters 
and  proceedings  in  bankruptcy  shall  be  exclusive  of  the 
courts  of  the  several  States,  operates  to  divest  the  State 
courts  of  jurisdiction  in  independent  suits  by  or  against  the 
assignee.  Unless  by  express  words  or  necessary  implication 
the  State  courts  are,  by  the  act,  divested  of  jurisdiction  in 
these  independent  suits,  they  have  authority  to  hear  aod 
determine  them.  The  jurisdiction  of  a  State  court  is  based 
upon  the  Constitution  and  laws  of  the  State,  and  not  upon 
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an  act  of  Congress.  The  right  is  given  by  an  act  of  Con- 
gress, and  may  be  protected  by  either  the  State  or  Federal 
courts.  Their  jurisdiction  in  this  respect,  within  constitu- 
tional and  statutory  limits,  is  concurrent.  To  this  eflfect 
have  been  the  decisions  constniing  the  Bankruptcy  Act, 
before  the  adoption  of  the  Revised  Statutes.  QooTc  v. 
Whipple,  55  N.  Y.  150 ;  Eyster  v.  Gaff,  1  Otto,  521 ;  <:!lafiin 
V.  Houseman,  assignee,  3  id.  130. 

Ck)nsid«*ring  this  suit^  an  independent  proceeding  ( Wis- 
wall  at  al.  v  Campbell  et  al.,  supra)  we  find  nothing  in  the 
R^*vised  Statutes  or  subsequent  legislation  which,  in  our 
opinion,  affects  in  any  way  the  jurisdiction  of  State  courts 
over  actions  pending  in  the  name  of  the  bankrupt  before 
he  was  adjudicated  to  be  such. 

The  decisions  of  the  State  courts  are  conflicting  as  to  the 
true  construction  of  section  two  of  the  act  of  June  22, 1874, 
amendatory  of  the  Bankrupt  Act  of  1867,  which  reads  as 
follows : 

**  That  section  one  of  said  act  be,  and  it  is  hereby  amended 
by  adding  thereto  the  following  words:  'Provided,  that 
the  court  having  charge  of  the  estate  of  any  bankrupt  may 
direct  that  any  of  the  legal  assets  or  debts  of  the  bankrupt, 
as  contra-distinguished  from  equitable  demands,  shall,  when 
such  debt  does  not  exceed  five  hundred  dollars,  be  collected 
in  the  courts  of  the  State  where  such  bankrupt  resides, 
having  jurisdiction  of  claims  of  such  nature  and  amount.'  " 

ir,  when  W.  B.  Rockwell  was  adjudicated  a  bankrupt,  he 
had  any  interest  in  the  claim  in  suit,  if  he  was  not  at  that 
time  a  mere  naked  trustee,  the  beneficial  interest  in  the 
chose  in  action  having  been  bona  fide  transferred  long 
prior  thereto  to  others,  under  some  of  the  authorities,  the 
suit  could  not  be  prosecuted  in  the  State  courts  under  the 
section  just  quoted,  eitlier  in  the  name  of  the  bankrupt  or 
of  the  assignee.  In  Olcotl,  Assignee,  v.  McLean  et  aL,  16 
Bankruptcy  R.  80,  the  court  (supreme  court  of  New  York, 
first  department)  held  that  the  effect  of  this  provision  was 
to  limit  the  jurisdiction  of  the  State  courts  to  the  class  of 
Vol.  IV~51 
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actions  therein- named ;  that  Congrees  by  providing  that  the 
coliek^tion  of  debts,  not  exceeding  in  amount  the  sum  of 
five  hundred  dollars,  might  be^  allowed  to  be  prosecuted  in 
conrts  of  the  State  where  the  bankrupt  resides,  having  juiis^ 
diction  of  claims  of  such  nature  and  amount,  intended,  and 
by  necessary  implication  declared,  that  the  State  courts 
should  be  limited  and  restricted  to  that  class  of  cases  aris- 
ing under  the  provisions  of  the  bankruptcy  law;  that  bv 
this  amendment  the  State  courts  were  deprived  of  all  other 
authority  than  that  mentioned  in  it,  over  actions  of  this 
description,  and  that  there  was  no.  saving  provision  in  the 
Revised  Statutes  which  prevented  it  from  including  i)ending 
actions.  The  doctrine  of  this  case  was  re-announced  by 
Judge  Hallett,  in  HallecJc  et  aJ,  v.  TWfcA,  Assiffneej  re- 
ported Chicago  Legal  News,  March  30,  1878  ;  but  the  opin- 
ion of  the  learned  judge  in  that  oase  was  obiter^  as  the 
amount  in  controversy  was  within  the  jurisdiction  of  the 
court,  even  under  said  section  two.  We  cannot  yield  our 
assent  to  this  construction  of  the  statute.  It  was  not, 
within  the  reasonable  interpretation  of  the  language  em- 
ployed, the  intention  of  Congress  to  either  confer  or  abridge 
the  jurisdiction  of  the  State  courts.  Their  attention  was 
evidently  directed  to  the  accumulation  of  cases  in  the  Fede- 
ral courts  of  original  jurisdiction,  in  which  the  amount  in 
controversy  was  comparatively  small,  but  which  they  were 
bound  to  hear  and  determine.  Before  the  amendment  they 
were  powerless  to  order  that  debts  of  the  class  named 
should  be  collected  in  the  State  courts.  By  the  amendment 
they  are  authorized  to  refuse  to  entertain  actions  at  common 
law  of  the  class  described  in  the  amendment,  and  to  direct 
that  they  shall  be  brought  in  the  courts  of  the  State,  where 
the  bankrupt  resides,  having  jurisdiction  of  claims  of  such 
nature  and  amount.    Ooodrich  v.  Wilson^  119  Mass.  434. 

We  are,  therefore,  of  opinion  that  the  State  court  was 
not  ousted  of  its  jurisdiction  by  the  bankruptcy  of  W.  B. 
Rockwell.  If,  as  averred  in  the  replication  to  the  plea  of 
puis  darrein  continuance^  the  plaintiff  had  bona  fide  long 
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before  his  bankruptcy,  parted  with  all  his  interest  in  the 
chose  in  action,  clearly  the  assignee  would  have  no  prop- 
erty or  right  of  property  in  the  pending  suit,  belonging  to 
the  bankrupt  at  the  date  of  the  assignment.  Such  a  chose 
in  action  would  not  pass  to  the  assignee.  The  bankrupt 
would  stand  in  the  light  of  a  naked  trustee.  In  him  would 
be  the  legal  title  only,  without  any  beneficial  interest  that 
could  inure  to  the  creditors.  In  such  case  the  assignee  in 
bankruptcy,  not  being  interested  as  trustee  for  the  creditors, 
has  no  duty  to  perform,  and  the  action  is  properly  brought 
and  prosecuted  in  the  name  of  the  bankrupt.  Carpenter 
et  al,  V.  Marnel^  3  Bos.  &  Pul.  40  ;  Hynson  v.  Burton^  5 
Ark.  494;  Blin  v.  Pierce^  20  Vt  25.  May  not  an  action 
brought  before  the  commencement  of  bankruptcy  proceed- 
ings thereafter  be  prosecuted  in  the  name  of  the  bankrupt 
(the  assignee  not  seeking  to  be  substituted)  even  though 
the  judgment  obtained  should  in  j:re  in  part  or  exclusively 
to  the  benefit  of  the  bankrupt's  creditors  ?  If  this  question 
be  resolved  in  the  affirmative,  the  issue  as  to  whether  W. 
B.  Rockwell  had  transferred  his  interest  in  the  suit  to 
others  is  immaterial,  and  the  evidence  and  instructions 
thereunder  need  not  be  considered. 

Section  5047  of  U.  S.  R.  S.  provides :  ''  If  at  the  time  of 
the  commencement  of  the  proceedings  in  bankruptcy,  an 
action  is  pending  in  the  name  of  a  debtor  for  the  recovery 
of  a  debt  or  other  thing  which  might  or  ought  to  pass  to 
the  assignee  by  the  assignment,  the  assignee  shall,  if  he 
requires  ity  be  admitted  to  prosecute  the  action  in  his  own 
name,  in  like  manner  and  with  like  effect  as  if  it  had  orig- 
inally been  commenced  by  him*" 

This  provision  applies  exclusively  to  i)ending  actions. 
The  idea  that  such  actions  should  abate  by  reason  of  the 
bankruptcy  is  here  clearly  negatived.  ^'It  is  a  mistake," 
says  the  supreme  court  of  the  United  States  in  Eyster  v. 
Oaff  et  (d.y  3  Otto,  524,  "to  suppose  that  the  bankrupt 
law  avoids  of  its  own  force  all  judicial  proceedings  in  the 
State  or  other  courts  the  InstaHt  one  of  the  parties  is  ad- 
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Judged  a  bankrupt.  There  is  nothing  in  the  act  which 
sanctions  such  a  proposition." 

It  seems  to  be  contemplated  that  the  assignee  may  permit 
the  action  to  be  prosecuted  to  judgment  in  the  name  of  the 
bankrupt,  or,  if  he  so  elects,  he  may  have  himself  substi- 
tuted for  the  bankrupt.  It  is  only  where  the  assignee 
requires  it  that  the  act  declares  he  shall  be  admitted  to 
prosecute  the  action  in  his  own  name.  It  is  not  in  the  power 
of  the  defendants  to  compel  the  assignee  to  substitute  his 
name  for  that  of  the  bankrupt.  Here  the  assignee,  neither 
by  petition  or  otherwise,  sought  to  be  made  a  party  or  to 
take  part  in  the  case.  Tlie  bankrupt  was  in  any  view  only 
a  nominal  plaintiff  and  payment  to  a  nominal  plaintiff 
by  the  judgment  defendant,  with  notice,  actual  or  con- 
structive, that  he  was  not  the  real  party  in  interest^  would 
not  satisfy  the  judgment.  The  defendants  are  not  pre- 
judiced by  the  failure  of  the  assignee  to  have  himself 
substituted  for  the  bankrupt.  They  were  deprived  of  no 
ground  of  defense  that  would  have  been  open  to  them,  had 
the  action  been  prosecuted  in  the  assignee's  name.  Foster 
V.  Wylie^  60  Me.  109  :  Southern  Express  Go.  v.  Connxyr^  49 
Ga.  417. 

We  are,  therefore,  drawn  to  the  conclusion,  that  whether 
the  alleged  assignment  of  the  chose  in  action,  one-half  to 
L.  C.  Rockwell,  and  the  other  half  to  Kate  Rockwell,  was 
valid  or  void,  the  action  was  well  enough  prosecuted  to 
judgment  in  the  name  of  the  bankrupt  plaintiff,  the  assignee 
in  bankruptcy  having  a  knowledge  of  the  existence  of  the 
claim  and  of  its  prior  alleged  assignment  to  others.  The 
defendants  can,  if  in  doubt,  take  proper  steps  to  deter- 
mine to  whom  the  judgment  shall  be  paid. 

The  evidence  upon  which  the  plaintiff  bases  his  original 
right  to  recover  is  substantially  uncontradicted.  Watson  B. 
Rockwell  was  a  member  of  the  firm  of  Cash,  Rockwell  & 
Co.  The  firm  owned  and  operated  certain  reduction  works 
in  Grilpin  county  during  the  year  1870,  and  a  portion  of  the 
year  1871J    They  kept  their  bank  account  with  the  defend- 
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ants,  who  were  doing  business  under  the  style  of  Thatcher, 
Standley  &  Co.,  June  12,  1871.  Defendants  held  two  notes, 
executed  by  Cash,  Rockwell  &  Co.,  each  for  $5,(X)0,  the  pay- 
ment of  which  notes  was  secured  by  a  deed  of  trust  on  the 
reduction  works  of  Cash,  Rockwell  &  Co. 

A  week  later,  Robert  Cash,  a  member  of  the  firm,  out  of 
the  proceeds  of  the  sale  of  firm  property,  liquidated  said 
notes  and  all  accounts  which  the  defendants  had  or  held 
against  Cash,  Rockwell  &  Co.  The  defendants  gave  their 
receipt  to  Cash  in  full  of  all  demands  against  the  firm.  Mr. 
Casli  was  the  managing  partner.  Plaintiff  spent  most  of 
his  time  abroad  and  was  not  familiar  with  the  business  affairs 
of  the  firm.  He  had  not  been  apprised  by  Mr.  Cash  that 
the  bank  indebtedness  had  been  paid.  With  an  adroitness 
worthy  of  a  better  cause,  and  for  a  purpose  which  subse- 
quent events  make  apparent,  Joseph  A.  Thatcher,  in  July, 
1872,  more  than  a  year  after  Robert  Cash  had  paid  the 
amount  of  the  notes  to  the  bank,  wrote  to  the  plaintiff,  then 
being  in  New  York,  a  fictitious  statement  of  the  bank's 
account  with  Cash,  Rockwell  &  Co.,  and  not  only  carefully 
concealed  the  fact  of  the  payment  of  the  firm  indebtedness 
to  the  bank,  but  importunately  demanded  payment  of  the 
plaintiff.  Before  that  time,  April  4,  1872,  he  had  written  to 
plaintiff  at  Cairo,  Illinois,  urging  him  to  stir  Cash  up  *'  and 
to  pay  some  part  of  the  claim."  He  had  also  written  to 
Glddings,  who  was  acting  in  some  matters  as  plaintiff's 
agent,  making  the  same  misrepresentations  to  him.  By  such 
subterfuges  and  false  pretenses,  Joseph  A.  Thatcher  induced 
plaintiff  to  pay  $2,820.93  to  be  applied  upon  the  two  notes. 
By  his  subsequent  correspondence  with  Giddings,  he  refers 
to  the  two  unpaid  notes,  and  endeavors  to  have  him  induce 
plaintiff  to  make  another  payment.  There  is  no  attempt  to 
deny  that  the  money  whose  recovery  back  is  sought  by  the 
plaintiff  was  obtained  by  the  bank  from  him  illegally. 
There  is  no  attempt  to  justify  the  tergiversations  of  Joseph 
A.  Thatcher.  The  fact  stands  out  in  bold  relief  and  uncon- 
troverted  that  by  fraudulent  means  he  came  into  possession 
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of  the  money.  That  upon  the  plaintiff's  evidence  he  is  en- 
titled to  recover  it  back  with  legal  interest,  there  can  be  no 
shadow  of  doubt,  unless  the  defendants  interpose  a  good 
defense. 

Under  their  pleas  they  introduced  evidence  tending  to 
show  that  they  were  authorized  to  apply  the  money 
remitted  on  a  certain  other  note.  A  Mr.  Whiting,  residing 
in  Central  City,  kept  an  account  with  the  banking  firm  of 
Hu'bsey  &  Co.,  in  the  name  of  ''William  A.  Whiting, 
agent."  Thatcher  testifies  that  plaintiff  appeared  to  be 
interested  in  that  account. 

X  In  November,  1867,  plaintiff  and  Whiting  called  at  the 
bank  to  look  over  the  account.  It  was  claimed  that  Whit- 
ing, without  authority,  had  drawn  from  thatacc  ount  about 
$3,000  for  his  own  use.  For  this  sum,  Hussey  &  Co.  took 
the  note  of  Whiting,  and  credited  the  account  of  "  Whitmg, 
agent."  Thatcher  testifies  that  the  inducement  to  accept 
Whiting's  note  was  the  assurance  of  plaintiff  that  he  would 
pay  the  note  out  of  the  proceeds  of  the  sale  of  certain  real 
and  personal  property  that  had  been  "  turned  over  to  him 
by  Whiting."  There  was  no  written  agreement  to  assume 
the  debt.  The  evidence  is  widely  conflicting  as  to  whether 
the  sale  to  Rockwell  was  absolute  or  only  in  trust,  for  the 
payment  of  certain  debts.  The  Whiting  note  subsequently 
became  the  property  of  either  Thatcher  or  Thatcher  & 
Standley.  Thatcher  applied  the  money,  which  he  had  so 
dexterously  obtained  from  plaintiff,  on  the  Whiting  note, 
but  concealed  that  fact  from  plaintiff  until  September  or 
October,  1874.  Then,  for  the  first  time,  Thatcher  apprised 
plaintiff  of  the  ruse  he  had  adopted  to  secAre  partial  pay- 
ment of  the  Whiting  note  ;  that  all  his  letters  to  him  (R.) 
touching  the  indebtedness  of  Cash,  Rockwell  &  Co.  were 
untruthful ;  that  said  notes  had  been  paid  more  than  thiee 
years  before ;  that  he  had  at  once,  in  fact,  applied  the 
money  received  from  him  on  the  Whiting  note ;  and  had 
for  a  purpose  never  canceled  the  Cash»  Rockwell  &  Ga 
notes. 
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This  unexpected  revelation  naturally  took  the  plaintiff 
by  surprise,  and  after  hearing  Thatcher  recount  the  whole 
transaction,  and  when  he  handed  out  the  Whiting  note  to 
show  the  plaintiff  that  he  had  indorsed  thereon  a  credit  of 
$2,820.93,  the  plaintiff  simply  responded,  *'I  see." 

May  22,  1876,  from  Centra]  City,  plaintiff  wrote  to 
Thatcher  as  follows : 

"  Central  City,  Col.,  May  22, 1876. 

Whatever  disposition  I  might  have  to  pay  Mr.  Whiting's 
debts,  were  I  in  different  circumstances,  my  present  finan- 
cial condition  is  such  that  Icaniiot  consent  that  you  should 
apply  the  amount  I  paid  you  upon  the  Cash  &  R.  notes,  to 
the  payment  of  your  claim  against  the  estate  of  Mr.  Whit- 
ing, and  I  must  now  ask  that  amount  with  interest  thereon 
at  the  rate  of  18  per  cent  per  annum." 

The  appellants  do  not  seek  a  reversal  of  the  judgment  ou 
the  ground  that  it  is  unsupported  by  evidence,  but  they 
complain  of  the  admission  of  improper  evidence,  and  assign 
for  error  tlie  giving  and  refusing  certain  instructions.  It  is 
unnecessary  to  discuss  the  question  as  to  whether  Kate 
Rockwell,  the  wife  of  the  plaintiff,  was  a  competent  witness, 
as  in  our  view  ofthe  case,  as  we  have  already  endeavored  to 
show,  the  issue  to  which  her  testimony  was  directed  was 
immaterial. 

The  giving  of  the  following  instruction  is  assigned  for 
error : 

'*  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  Rockwell,  or  Giddings  for  Rockwell, 
was  induced  to  pay,  and  did  pay  into  Thatcher,  Standley  ft 
Co.,  on  February  11,  1873,  a  sum  of  money  to  apply  on 
Rockwell's  portiqn  of  the  Cash,  Rockwell  &  Co.  notes, 
upon  representations  of  Thatcher,  that  such  notes  had  not 
been  paid,  when  in  fact,  such  notes  had  been  paid,  and  he 
(Thatcher)  knew  that  fact ;  and  if  you  believe  that  when 
he  made  these  representations  he  knew  them  to  be  false  and 
untrue,  and  Rockwell,  Giddings,  and  Mrs.  Rockwell  had 
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reason  to  believe  such  statements  and  representations  of 
Thatcher  to  be  true,  and  relied  and  acted  thereon.  If  you 
find  these  to  be  the  facts  from  the  evidence,  Thatcher  was 
guilty  of  practicing  a  fraud  upon  them,  and  the  plaintiff 
can  now  recover  from  defendants  the  money  thus  paid, 
with  interest  thereon  at  the  rate  of  ten  per  cent  per  annum 
from  the  day  of  payment  until  now." 

The  chief  objection  urged  to  this  instruction  is,  that  it 
rests  the  plaintiBTs  right  to  recover  upon  proof  of  the  fraud 
practiced  by  the  bank  in  procuring  possession  of  the  money, 
and  entirely  ignores  the  question  of  set-off  as  claimed  by 
defendants.  This  objection  would  be  valid  if  the  jury  had 
not  also  been  instructed  upon  the  question  of  set-off.  Read- 
ing this  instruction  in  connection  with  instruction  number 
five  it  will  be  discovered  that  the  jury  were  properly  charged 
as  to  the  defense  of  set-off.  In  construing  a  charge,  each 
instruction  is  to  be  <:onsidered  in  connection  with  the  entire 
charge,  and  if  considering  it  as  a  whole,  this  court  is  satis- 
fied that  the  jury  was  not  improperly  advised  as  to  any 
material  point  in  the  case,  the  judgment  should  hot  be  re- 
versed on  the  ground  of  an  erroneous  charge.  Union  Gold 
Mining  Co,  v  Rocky  Mt,  Nat,  Bank^  2  Col.  565. 

The  instruction  ''  that  if  Thatcher  was  the  owner  of  the 
Whiting  note  at  the  time  of  the  commencement  of  this  suit, 
it  was  no  defense  to  this  suit  if  you  believe  from  the  evidence 
that  Rockwell  is  liable  to  Thatcher  for  the  amount  of  the 
note,  unless  the  plaintiff  subsequently  to  the  application  of 
the  money  on  the  Whiting  note  assented  thereto,  ratified 
the  application  of  the  same,"  tended  in  no  way  to  mislead 
the  jury  to  the  prejudice  of  the  defendants.  The  evidence 
as  to  whether  Thatcherindividually,  or  Thatcher  and  Stand- 
ley  owned  the  Whiting  note  is  somewhat  conflicting.  The 
instruction  but  asserts  the  general  doctrine  that  there  can  be 
no  set-off  where  the  claims  are  not  mutual,  that  a  separate 
demand  cannot  be  set  off  against  a  joint  demand.  Burgwin 
et  aL  V.  Bahcock  et  a?.,  11  111.  28. 

The  instruction  that  mere  silence  on  Rookweli's  part. 
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when  notified  by  Thatcher  of  the  application  of  the  money, 
will  not  amount  to  a  ratification  of  Thatcher's  unauthorized 
acts  in  such  application ;  that  there  must  be  some  affirm- 
ance of  the  act  to  bind  Rockwell,  was,  we  think,  warranted 
by  the  evidence.  Thatcher  having  illegally  obtained  pos- 
session of  the  money  by  an  artifice,  it  ought  not  to  be  said 
that  because  Rockwell  elected  to  enforce  his  rights  through 
the  courts  rather  than  to  make  a  fruitless  demand  of 
Thatcher  at  the  very  time  the  fraud  was  made  known  to 
liim,  he  was  estopped  by  his  silence  and  temporary  inaction 
to  deny  a  ratification  of  Thatcher's  act  in  unlawfully  appro- 
priating his  (Rockwell's)  money.  It  is,  however,  in  evi- 
dence, as  we  have  seen,  that,  before  bringing  the  suit,  Rock- 
well, by  letter,  demanded  the  return  of  the  money.  We 
should,  even  had  there  been  no  such  letter,  hesitate  to  an- 
nounce the  doctrine  that  the  jury  would  be  at  liberty  to 
infer  that  mere  temporary  silence,  under  the  circumstances 
detailed,  would  amount  to  a  ratification. 

Although  the  twelfth  instruction  is  somewhat  loosely 
worded,  the  jury,  we  think,  could  not  fail  to  understand  it. 
It  lecognizes  the  rule  that  an  agreement,  if  it  be  not  collat- 
eral, but  in  the  nature  of  an  original  agreement  to  pay  the 
debt  of  another,  founded  on  a  sufiicient  consideration  re- 
ceived by  the  promisor  himself,  is  not  within  the  provisions 
of  the  statute,  and,  therefore,  need  not  be  in  writing ;  but 
if  the  agreement  to  answer  for  the  debt  of  another  be  wholly 
collateral,  it  must  be  in  writing. 

Discovering  no  error  in  the  record  that  would  warrant  a 
reversal  of  the  cause,  the  judgment  of  the  court  below  is 

Affirmed. 

ADTtmiCATXOK  IN  Bawkkoptct  wiLii  NOT  Bab  prior  action  \vhere  the  aaslfrneea  coment 
to  Its  prosecution  In  the  bankrupt's  namctor  the  chilin  sued  on  was  transferred  four  months 
before  the  proceedings  In  bankruptcy  to  the  party  who  sues:  Thatcher  v.  Soekwtllf  10&  U.  S. 
467t  affirming  the  Judgment  in  the  principal  case. 

J'  \CH  Instruction  should  be  Considereb  in  Oonnbction  with  whole  chaicre,  and  If 

rly  advised,  the  judgment  will  not  be  reversed: 
.^.,„ , „ . . ,  Z Cola  886;  J)o»enb<iek  ^.  Bawner,  V* Colo.  45S. 

Thrbx  can  bb  no  Skt-opf  whkbb  CxAXics  ARE  NOT  MUTUAL,  r.s  in  the  caso  3f  a  s  parate 
demand  against  a  Joint  demand:  Thalheimer  v.  Crow,  1:^  Coin.  404. 

. o ™_ — ._i i^t — -where  It  con- 


fhe  Jury,  in  this  light,  has  not  been  Improperly  advised,  the  Judgment  will  n( 
HEnerty  v.  Fritz,  6  Colo.  137:  Behymer  v.  Cook^  Z  Cola  886;  DoMenbaek  ^.  Baymer, 

Thrbx  can  bb  no  Skt-opf  whkbb  Claxics  ark  not  Mutual,  r.8  in  the  c« 

uand  against  a  Joint  demand:  Thdltieimer  v.  Crow,  i:.  Colo.  4W. 

AoBKBMKNT  IS  NOT  WITHIN  THB  Statutb  OP  Fbai  i>a  requiring  a  writlmr,  where  It  con« 

s  of  an  original  promise  to  pav  the  debt  of  another*  and  Is  foanded  on  a  sufficient  consider* 

>n:  Andtnon  v.  Spenee,  72  Ind.  SIO, 
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Clayton  et  al.  v.  Clayton,  Heib,  etc 

1«  Adeoree  rendered  a|>oii  ooDstractive  servioe,  under  the  provisions  of  the 
statate  (R.  S.,  p.  95,  §  15),  is  provisional  only  ;  it  is  subject  upon  petitioa 
of  the  defendant  within  the  time  limited  to  be  modified  or  vacated  upon 
a  hearing  on  the  merits.  The  section  contemplates  cases  where  there  has 
been  constructive  service  only,  not  cases  of  defective  constructive  service . 
it  affects  the  decree  as  a  final  decree,  not  as  a  valid  decree. 

8.  It  is  well  settled  that  the  jurisdiction  of  a  court  may  be  the  subject  of 
inquiry  where  its  record  is  sought  to  be  interposed  by  a  party  claiming 
a  benefit  therefrom. 

3.  Where  by  statute  constructive  service  by  publication  is  substituted  for 

personal  service,  and  the  court  proceeds  against  an  absent  defendant,  not 
a  citizen  of  the  State,  the  statute  must  be  strictly  pursued. 

4.  The  return  of  summons  nan  inventtis  on  the  same  day  it  was  issued  will 

not  support  a  notice  by  publication,  and  the  court  has  no  authority  to 
proceed  to  hear  and  determine  the  cause ;  and  where  the  defendant  io 
such  record  objected  to  its  introduction  as  evidence  against  her  in  another 
action  upon  the  ground  that  the  court  had  no  jurisdiction  to  render  the 
decree  therein,  held,  that  the  objection  was  well  taken. 

6.  Marriage  may  be  proved  in  civil  cases  other  than  actions  for  seduction,  by 
reputation,  declarations,  and  conduct  of  the  parties,  and  other  circam- 
stances  usually  accompanying  that  relation. 

6.  Where  a  portion  of  an  invalid  record  was  offered  in  evidence,  and  the  ob- 
jection made  did  not  challenge  Its  validity  but  was  based  upon  untenable 
grounds,  held,  that  the  portion  offered  was  properly  admitted,  and,  held, 
that  there  was  no  rule  requiring  the  introduction  of  the  whole  record  b/ 

^        the  party  who  sought  to  avail  himself  of  a  part  of  it  only. 

Appeal  from  District  Court  of  Gilpin  County. 

Ejectment — Declaration  ordinary  form  claiming  as  heir 
at  law ;  plea,  general  issue  On  the  first  day  of  March,  A. 
D.  1867,  James  W.  Clayton  procured  summons  to  be 
issued  out  of  the  office  of  the  clerk  of  the  district  court  of 
Gilpin  county,  against  Sarah  A.  Clayton,  his  wife,  on  a 
bill  for  divorce.  The  respondent  was  a  non-resident,  and 
on  the  same  day  the  summons  was  issued  it  was  returned 
rum  inventus  by  the  sheriff.  The  complainant  thereupon 
procured  an  order  of  notice  by  publication  requiring 
the  respondent  to  appear  and  answer  at  the  ensuing  April 
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term.  On  the  fourth  day  of  April  the  bill  was  taken 
j}ro  confeS'So,  and  reference  to  'the  master  ordered  to 
take  proof.  On  the  twenty-sixth  day  of  June  following,  it 
being  one  of  the  days  of  the  April  term,  the  report  of  the 
master  was  filed,  and  on  that  same  day  a  decree  was 
signed  granting  a  divorce  in  accordance  with  the  prayer 
of  the  complainant's  bill.  The  only  witness  produced 
before  the  master,  as  appears  from  the  report,  was  the 
complainant,  who,  being  duly  sworn,  testified  : 

*'  My  name  is  James  W.  Clayton,  and  I  am  the  complain- 
ant in  this  cause ;  reside  in  Nevada,  in  Gilpin  county, 
Colorado  Territory  ;  the  defendant,  Sarah  A.  Clayton,  and 
I  were  married  on  the  3d  day  of  May,  A.  D.  1856 ;  I  have 
resided  in  this,  Gilpin  county,  since  the  summer  of  1860; 
the  defendant  came  to  this  county  with  me  in  April,  1862, 
and  resided  here  with  me  until  the  fore  part  of  October  of 
the  same  year,  and  the  defendant  being  dissatisfied  with 
the  country,  I  took  her  back  to  Illinois  in  October,  1862 ; 
she  did  not  seem  more  dissatisfied  with  the  country  than 
any  other  ;  she  has  since  October,  1862  (except  a  short  time 
spent  in  Eastern  Ohio)  resided  in  the  State  of  Illinois ;  two 
years  ago  the  spring  last  past,  I  was  in  Illinois,  where  the 
defendant  resides,  and  asked  her  to  come  to  Colorado  Terri- 
tory and  live  with  me,  and  she  refused  so  to  do,  and  still 
continues  to  live  separate  and  apart  from  my  house  ;  I  have 
always  been  able  and  willing  to  provide  and  furnish  the  de- 
fendant with  a  good  and  comfortable  home,  and  supply  and 
furnish  the  same  in  a  comfortable  manner  and  always  did 
wliile  the  defendant  lived  with  me,  provide  a  comfortable 
house  and  home  for  her,  and  in  all  respects  provided  her 
from  the  day  of  our  marriage,  until  she  neglected  to  live 
with  me,  with  all  the  necessaries  and  comforts  of  life,  and 
in  all  respects  treated  her  in  a  kind,  considerate  manner,  as 
a  husband  should  treat  a  wife." 

At  the  April  term,  A.  D.  1876,  the  appellee  as  the  heir  at 
law  of  James  W.  Clayton,  commenced  this  action  in  eject- 
ment in  the  district  court  of  Gilpin  county,  against  Sarah 
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A.  Clayton,  administratrix,  and  James  Clark  administrator, 
of  the  estate  of  James  W.  Clayton,  deceased,  to  recover 
possession  of  a  certain  lode  claim,  mill  site  and  other  prop- 
erty, in  Nevada  mining  district.  On  the  trial  in  th ;  district 
court,  the  first  witness,  A.  M.  Jones,  called  on  behalf  of  the 
plaintiff,  testified  aa  to  the  possession  of  James  W.  Clayton 
in  his  life-tirat^,  of  the  property  in  dispute,  and  that  he 
knew  Sarah  A.  Clayton,  the  plaintiff.  '*  James  W.  Clayton's 
first  wife." 

Tlie  ])iaintiff  then  offered  In  evidence  the  Master's  report, 
containing  the  deposition  of  James  W.  Clayton,  as  above 
set  forth.  The  defendants  objected  and  alleged  as  the 
grounds  of  their  objection,  that  tJie  statements  of  Clayton 
could  not  hind  tJteni^  the  defendants^  and  that,  if  the  plain- 
tiff put  in  part,  she  must  put  in  the  whole  record  and  testi- 
mony; the  objection  was  overruled  and  the  defendants 
excepted.  After  reading  the  Master's  report,  the  witness 
Jones.was  recalled  and  testified:  "I  know  the  Sarah  A. 
Clayton  ^^poken  of  in  this  testimony,  who  lived  with  James 
W.  Clayton  in  1862,  called  his  wife.  She  lived  with  him. 
I  liv«-d  within  two  liundred  or  three  hundred  feet  of  them." 
Question — \*Did  Mr,  Clayton  call  her  his  wife?" 
To  this  question  defendants  objected,  because  it  was 
*'  not  the  proper  way  to  prove  that  the  plaintiff  was  ever 
the  wife  of  James  W.  Clayton."  The  court  overruled  the 
objection  and  the  defendants  excepted. 

Answer — "He  called  her  his  wife.  I  was  in  the  house 
frequently.  They  had  one  child,  which  they  treated  as 
their  own  child.  Mr.  Clayton  is  reported  to  have  been 
killed  down  the  Platte." 
Tile  plaintiff  then  called  James  Clark,  who  testified : 
*•  I  am,  I  suppose,  one  of  the  defendants.  I  knew  James 
W.  Clayton  in  his  life-time.  Mrs.  Clayton  and  myself  are 
the  administrators  of  his  estate.  I  knew  the  mill  site  occa- 
pied  by  him  in  his  life-time.  He  occupied  it  from  1860  until 
he  was  killed  in  1874.  He  also  occupied  all  the  property 
described  in  the  declaration  as  being  on  the  American  Flag 
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lode,  for  same  length  of  time.  Myself  and  Mrs.  Clayton 
are  now  exercising  acts  of  ownership  over  the  property ; 
have  done  so  since  our  appointment  in  December,  1874.  I 
know  Sarah  A.  Clayton,  the  plaintiff,  his  first  wife,  but  not 
very  well.  Saw  her  a  few  times  ;  saw  her  and  Mr.  Clayton 
at  his  house.  I  think  they  had  one  child."  Defendants 
objected  to  statement  of  witness  that  he  "knew  Clayton's 
fiist  wife,  this  was  not  the  way  to  prove  the  marriage." 

George  K.  Sabin  was  called  for  .the  plaintiff,  and  testified: 
*•  I  knew  James  W.Clayton  and  Sarah  A.  Clayton.  I  lived 
in  Nevada  from  1860  to  1865." 

Cross-examined :  "  I  do  not  know  what  you  mean  by  the 
first  and  second  Mrs.  Clayton.  I  know  the  present  Mrs. 
Clayton,  one  of  the  defendants.  Mr.  Clayton  treated  her  as 
bis  wife.  I  have  been  at  their  house  often  since  he  was 
TiiaiTied  to  the  present  Mrs.  Clayton,  defendant.  He  was 
living  with  her  at  the  time  of  his  death.  They  lived 
together  until  he  was  killed." 

The  defendants  here  admitted  the  locus  in  quo  to  be  as 
laid  in  the  declaration,  and  the  plaintiff  rested.  Defendants 
then  moved  the  court  for  a  nonsuit  "  because  plaintiff  has 
not  proved  that  she  was  the  wife  of  James  W.  Clayton  in 
his  life-tim«^,  and  because  the  proof  was  not  sufficient  to 
maintain  tlie  case  on  her  part." 

The  court  overruled  the  motion,  to  which  the  defendants 
excepted. 

The  defendants,  to  .maintain  the  issue  upon  their  part, 
then  offered  in  evidence  the  decree  of  divorce  rendered  on 
the  26th  day  of  June,  1868,  between  James  W.  Clayton  and 
the  plaintiff. 

The  plaintiff  objected,  ''because  the  court  that  rendered 
this  decision  had  no  jurisdiction  of  the  person  of  Sarah  A. 
Clayton,  and  the  record  so  shows,  and  the  decree  for  that 
reason  is  absolutely  void,  and  furnishes  no  protection  to 
the  defendants  in  this  cause,  and  they  must  first  show  what 
])roceedings  were  instituted  to  show  upon  what  this  decree 
is  based." 
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The  objection  was  sustained,  and  the  defendants  excepted. 
The  defendants  then  oflfered  the  record  in  evidence,  b*^- 
ning  with  the  summons,  to  the  introduction  of  each  part  as 
offered,  the  plaintiff  specifically  objected,  the  objections 
were  sustained  and  exceptions  reserved  by  the  defendants. 
The  defendants  then  offered  in  evidence  the  following  cer- 
tificate : 

"  Golden  City,  C.  T.,  Sq>t.  3,  1868. 
This  certifies  that  I  this  day  joined  in  matrimony  James 
W.  Clayton  and  Sarah  A.  Slate,  both  of  Colorado. 

Signed,  B.  T.  Vincent,  P.  E.  Denver  Dist" 

And  properly  certified  as  being  recorded  in  book  N,  page 
4,  records  of  Jefferson  county,  November  20,  1868,  under 
the  hand  and  seal  of  the  county  clerk  of  said  county,  to 
which  plaintiff  objected  and  the  court  sustained  the  objec- 
tion ;  the  evidence  was  excluded  and  defendants  excepted. 

The  plaintiff  made  no  objection  that  it  was  not  the  origi- 
nal, and  admitted  that  B.  T.  Vincent  was  authorized  to  per- 
form the  marriage  ceremony,  and  that  the  above-named 
Sarah  Slate  is  one  of  the  defendants  herein,  now  called 
Sarah  A.  Clayton,  and  that  she  and  James  W.  Clayton 
lived  together  as  man  and  wife  to  the  time  of  his  death: 
also,  that  James  Clark  and  Sarah  A.  Clayton  have  been 
duly  appointed  and  qualified  as  administrator  and  adminis- 
tratrix of  the  estate  of  James  W.  Clayton,  deceased. 

Upon  the  conclusion  of  the  testimony  the  defendants  re- 
quested the  court  to  give  the  jury  the  following  instruction: 

"That  the  plaintiff  in  this  case  cannot  attack  the  decree 
rendered  in  the  case  of  James  W.  Claytojn  against  Sarah  A. 
Clayton  at  the  May  term,  A.  D.  1868,  of  the  district  court 
of  Gilpin  county  in  this  suit,  and  if  defendant  in  that  suit 
was  not  summoned  or  notified,  as  prescribed  by  the  statute 
then  in  force,  yet  the  defendant  not  having  attempted  to 
review  or  reverse  such  decree  or  in  anywise  to  annul  the 
same,  and  more  than  three  years  since  its  rendition  having 
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elapsed,  it  must  now,  so  far  as  the  defendants  named  in  the 
declaration  are  conoerned,  be  deemed  and  adjudged  con- 
firmed against  such  defendant."  The  court  refused  to  give 
such  inatruction,  and  defendants  excepted. 

The  court  instructed  the  jury  to  find  the  defendants  guilty 
and  that  the  plain tiif  was  the  owner  of  and  entitled  to  the 
possession  of  one  undivided  half  of  150  feet  in  length  of 
the  lode  claimed  and  the  mill  site  as  described  in  plaintiff's 
declaration,  and  that  they  should  find  the  defendants  not 
guilty  as  to  the  other  property  described,  and  the  jury  so 
found.  A  motion  for  a  new  trial  was  entered  and  overruled 
and  judgment  rendered  on  the  verdict  The  defendants 
appealed  to  this  court. 

Messrs.  H.  M.  &  W.  Teller,  for  appellants. 

Mr.  L.  C.  Rockwell,  for  appellee. 

Elbert,  J.  Under  the  provisions  of  section  16  of  the  Chan- 
cery Act  (R.  S.,  p.  95),  a  decree  rendered  upon  constructive 
service  is  provisional  only.  Although  final  in  form,  it  is 
not  so  in  fact,  but  is  subject,  upon  petition  of  the  defend- 
ant within  the  three  years,  to  be  modified  or  vacated,  upon 
a  hearing  upon  the  merits.  At  the  expiration  of  the  three 
years,  there  being  no  interposition  by  the  defendant,  it  is 
confirmed  to  the  extent  that  any  defense  on  the  merits  is 
precluded.  Lyons  et  ah  v.  RobhinSy  46  111.  277 ;  Southern 
Banky  etc.  v.  Humphrey ^  47  id.  227 ;  Sale  v.  Fikey  64  id. 
292 ;  Lawrence  v.  Lavyrence^  73  id.  677. 

The  section  has  in  contemplation  cases  where  there  has 
been  constructive  service  only^  not  cases  of  defective  con- 
structive service.  It  affects  the  status  of  the  decree  as  a 
final  decree — not  its  status  as  a  valid  decree.  In  this  view 
the  section  has  no  bearing  upon  the  question  of  the  admis- 
sibility in  evidence  of  the  record  in  the  divorce  suit  insti- 
tuted by  James  W.  Clayton  against  the  appellea 

Under  the  rulings  in  the  case  of  Palmer  v.  Cowdrey,  3 
Col.  1,  and  Yanc^  s  Heirs  v.  Maroney  {ante^  p.  47),  tlie 
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•» 


return  of  the  summons  in  the  divorce  case  before  the  return 
day  would  have  been  fatal  on  review  by  an  appellate  tri- 
bunal. It  was  there  held  that  a  return  non  inventus  before 
the  return  da}'  of  the  writ  would  not  support  a  notice  by 
publication,  and  left  the  court  without  authority  to  proceed 
to  judgment.  Witliout  questioning  the  ralings  in  these 
cases,  counsel  for  appellant  insist  that  the  record  cannot  be 
attacked  collaterally. 

It  is  well  settled  that  the  jurisdiction  of  a  court  may  be 
the  subject  of  inquiry  when  its  record  is  sought  to  be  intt-r- 
posed  by  a  party  claiming  a  benefit  therefrom.  William- 
son V.  Brrrpy  8  How.  541.* 

Where,  by  statute,  constructive  service  by  publication  is 
substituted  for  personal  service,  and  a  court  proceeds 
against  an  absent  defendant,  not  a  citizen  of  the  State,  the 
provisions  of  the  statute  must  be  strictly  pursued.  The 
rule  is  essential  to  the  protection  of  parties  without  the 
jurisdiction  of  the  court. 

Whether  under  such  a  statute  the  record  must  show 
affirmatively  the  jurisdictional  facts,  or  whether  in  the  silence 
of  the  record  any  presumption  can  be  indulged  to  support 
the  judgment  of  a  court  of  general  jurisdiction,  we  need 
not  determine.  Clearly,  where  the  record  shows  affirma- 
tively, want  of  jurisdiction,  no  presumption  can  be  indulged. 
OalpiJi  V.  Par/e,  18  Wall.  365 ;  S.  0.,  3  Saw.  C.  C.  R.  117. 

The  invalidity  of  the  record  offered  in  evidence  in  the 
case  at  bar  was  self- established.  It  shows  affirmatively  the 
non-residence  of  the  defendant,  and  the  return  of  the  sum- 
mons non  inveniics,  on  the  same  day  it  was  issued.  In  such 
case  the  publication  of  notice  was  insufficient  under  the 
statute  to  vest  the  court  with  authority  to  proceed  to  hear 
and  determine  the  cause,  and  it  was  competent  for  the  de- 
fendant to  object  that  the  provisions  of  the  law  under  which 
a  decree  had  been  entered  against  her  had  not  been  pursued, 
and  that  the  court  rendering  the  decree  had  no  jorisdic- 
tion.     The  record  offered  was  properly  rejected. 

That  hardship  may  result  to  parties  acting  in  good  feifli 
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Tipon  Kuril  a  decree  cannot  avail  against  tke  greater  hard-? 
sliip  of  concluding  parties  by  adjudications  of  their  most 
sacred  rights  in  proceedings  of  which,  they  have  no  actiial 
notice^,  and  to  which  they  have  never  appeared. 

The  evidence  that  James  W.  Claj'^ton  lived  with  the  plfciut 
.tiff  and  recognized  her  as  his  wife,  was  admissible  to  estab- 
lish that  relation.  Marriage  may  be  proven  in  civil  caseis, 
other  than  actions  for  seduction,  by  reputation,  declara- 
tions, and  conduct  of  the  parties,  and  other  circumstalnces 
usually  accompanying  that  relation.  2  Greenl.  Ev.,  §§  461, 
462,  and  cases  there  cited. 

For  the  purpose  of  showing  the  marriage  of  the  plaintiff 
with  James  W.  Clayton,  the  report  of  the  master  in  the 
divorce  suit  containing  the  Written  examination  of  James 
W.  Clayton  under  oath  was  offered  in  evidence  by  the{)Iai<n- 
tiff  and  admitted  by  the  court. 

Had  the  defendant  objected  to  the  master's  report  as  be- 
ing no  part  of  a  valid  record,  it  wpuld  have  been  incumbent 
on  the  plaintiff  to  have  shown  that  it  was  taken  in  a  depend- 
ing cause,  regularly  before  the  court,  and  within  its  juris- 
diction. 2  Phillips'  Ev.  219.*  This  would  have  resulted  in 
the  view  which  the  court  below  took  of  the  proceedings  in 
the  divorce  case,  in  the  exclusion  of  the  master* s'repct  as 
a  record,  although  it  would  have  been  admissible  as  a  vol- 
untary affidavit  of  James  W.  Clayton,  containing  an  ad- 
mission or  statem(?nt  respecting  his  marriage  with  the  plain- 
tiff. 1  Greenl.  Ev.,  §  fll6;  9  Phillips'  Ev.  211*.*  But 
no  objection  was  urged  challenging  its  character  as  a  fe^^ord  i 
on  the  other  hand,  the  entire  defense  proceeded  upon  the 
theory  that  the  proceedings  in  the  divorce  suit  w^re  valM. 
The  first  objection  -to  the  report  was  *'  because  it  shows  it 
is  the  testimony  of  James  W.  Clayton,  and  his  statemerits 
cannot  bind  these  defendants."  This  objection  was  prop- 
erly overruled,  as  all  the  parties  claimed  through  James  W, 
Olayton,  and  stood  in  the  relation  of  privies  to  him.  Nor 
was  the  second  objection  tenable.  •  • 

Its  character  as  a  record  being  admitted,  there  was  no 
Vol.  IV— 53 
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rule  that  required  the  plaintiff  to  introduce  the  entire  record 
in  order  to  avail  himself  of  a  part  of  it. 

There  was  no  error,  therefore,  in  admitting  the  master's 
report  over  the  objections  urged  against  it,  and  we  are  not 
called  upon  to  consider  objections  not  urged  in  the  conit 
below.  The  foregoing  are  the  principal  assignments  urged  bj 
the  appellants^  anJ  all  that  we  deem  it  necessary  to  consider. 

Judgment  c^SSrinei, 

Nones  BY  PuBUCATTow.— Return  wminvtntuM  before  the  return  diqr  Is  not  soflldeotto 
sapport  a  notice  by  publication :  Itrael  v.  Arthur^  7  Cola  7;  ChMly  v.  QayUm^  110 T7.  &  908. 

JuBiBDicTioK  —No  Pkbbumption  IS  IxDuiAKD  In  fsvor  of  JurtodlctJon  where  the  recocd 
BlBnnatlvely  shown  that  the  conrt  did  not  have  jurisdiction  of  the  person:  BtmJwm^SLL 
JLAS.Co.  V.  Ftneh,  6  (Jolo.  219;  Jtracl  v.  Arthur,  7  Colo.  S,  H 

EvioKXCK— 8WOBN  Tkbtimomy  or  Pabty  to  BB  BcUon  TOMj  be  need  mm  bb  admWos 
Bgainst  him:  Bvuldm  v.  Spanslsr,  12  Colo.  22aL 


Bloke  t?,  Hookaday. 

Thm  best  that  can  be  eald  of  an  order  that  fixes  the  amoiuit  of  an  andertakii^, 
bat  not  the  time  In  which  it  is  to  be  filed  is,  that  by  intendiiieiit»  it  is  aa 
order  to  file  the  nndertaking  inetanter. 

Appeal  from  District  Court  of  Boulder  Ocmnty. 
The  case  is  stated  in  the  opinion. 

Mr.  Orris  Blake  and  Mr.  Richard  H.  Whitlet  now 
inoved  to  dismiss  the  appeal. 

Mr.  Platt  Rogers,  contra. 

Per  Curiam.  The  order  made  by  the  judge  in  vacation 
fixed  the  amount  of  the  nndertaking,  but  did  not  fix  in 
terms  a  time  within  which  the  undertaking  should  be  filed 
rhe  undertaking  was  filed  fourteen  days  after  the  date  of 
the  order,  and  after  service  of  notice  of  appeal. 

Section  351  of  the  Code  provides  that  the  amount  of  the 
undertaking  and  the  time  within  which  it  shall  be  filed  sball 
be  prescribed  by  the  court  or  judge,  Eixercise  of  the  power 
here  conferred  upon  the  court  or  judge  is  antecedent  and 
essential,  and  we  cannot  see  how  in  its  absence  the  appel- 
lant can  proceed  as  of  course  to  file  his  undertaking  at  any 
time  within  the  six  months. 
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The  best  that  can  be  said  of  an  order  that  fixes  the  amount 
of  an  undertaking  but  not  the  time  in  which  it  is  to  be  filed 
is  that  by  intendment  it  is  an  order  to  file  the  undertaking 
instanter.  Any  other  holding  would  result  in  hardship  to 
the  appellee  and  leave  the  provisions  of  the  section  nuga- 
tory. It  would  allow  the  appellant,  in  the  absence  of  an 
order  of  the  court  or  judge  fixing  the  time  within  which 
the  undertaking  shall  be  filed,  the  whole  period  prescribed 
by  law  in  which  appeals  may  be  taken,  and  practically 
necessitate  the  attendance  of  the  appellee  at  the  clerk's 
office  every  day  of  that  period  if  he  would  avail  himself  of 
the  right  to  except  to  the  sufficiency  of  the  sureties,  given 
by  section  368  of  the  Code. 

The  motion  to  dismiss  is  allowed. 

Dismissed. 


Whitsett  t?.  Kershow  et  al. 

1.  A  ooart  of  ehaneery  mtLj  decree  that  a  oonve;^ ance  absolute  Ul  form  ill  to 

have  the  force  and  effect  of  a  mortgage  or  trust.  But  where  it  is  sought, 
as  against  a  deed  absolute,  to  establish  a  trust  by  parol  evidence  alope, 
to  lake  the  case  out  of  the  statute  of  frauds,  tlie  contract  must  be  estab- 
lished by  clear,  certain  and  conclusive  proofs.  The  same  principle 
applies  when  it  is  sought  to  take  the  case  out  of  the  statute  on  the 
ground  of  part  performance  of  the  parol  oontraet. 

2.  In  the  absence  of  fraud,  mistake  or  undue  influence,  one  ought  not  to 

gainsay  his  own  deed,  which  he  has  deliberately  executed. 

8.  The  burden  of  proof  in  such  case  is  on  the  oomplafnant^  who  must  rebot 
the  presumption  that  tlie  writing  speaks-  the  final  agreement,  by  the 
clearest  and  most  satisfactory  evidence. 

4.  Under  the  statute  (Laws  1870,  p.  63),  a  eomplainant  in  a  bill  in  equity  maj^ 
not  of  liis  own  motion,  and  in  his  own  behalf,  testifj^  to  any  material  fact 
in  the  case,  when  the  adverse  parties  are  defending  as  heirs.  Nor  will  it 
alter  the  case,  when  a  general  objection  is  made  before  the  witness  is 
sworn,  whether  the  testimony  elicited  was  upon  the  direct  or  oroes^etaib. 
ination. 

8.  Onl  testimony,  uucorroberated,  of  admissions  m«d^  by  the  iseeaeed 
gnmtee  in  this  caee,  hM^  iBsufficlent  to  wartant  a  leoonveywuas. 
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6.  It  maj  be  cpmpetent  for  a  court  of  chaocery  to  in&ke  a  decret^  Id  favor  of  a 

oomplaioant  under  the  prayer  for  general  relief,  when  the  spedtic  relief 
prayed  for  is  denifed,  and  even  where  the  complainant  may  have  a  legul 
remedy,  if  the  legal  remedy  be  ditficult  or  olwtructed. 

7.  A  court  of   chancery  will  generally  entertain    jurisdiction  to  adjust  all 

matters  connected  with  or  arising  out  of  a  cause  of  which  it  has  rightful 
posBesaion,  especially  where  the  action  involved  a .  claim  against  heirs,  or 
relates  to  the  aettUog  of  estates. 
9i  Where  a  claim  for  money,  due  the  complainant,  is  connected  with  the 
subject-matter  of  a  suit  in  equity  to  procure  a  reconveyance,  and  ans*^s 
out  of  the  original  transaction  reflpecting  the  conveyance  of  the  land  in 
'  '  question,  such  claim  may  become  an  appropriate  subject  for  adjudication 
in  a  court  of  equity. 

i.  Where  money  tfaos  due  the  complainant*  was  appropriated  by  the  estate, 
7ield,  that  it  created  a  debt  which  became  an  et^aitable  lien  upon  the 
estate  in  the  hands  of  the  heirs,  an4>  filso,  that  under  the  statute  it  was  a 
lien  at  law  upon  the  real  and  personal  estate,  to  be  first  satisfied  out  of 
the  personal  assets,  but  that  in  such  case  the  adminiBtrator  should  be 
made  a  party  to  such  suit. 

Appeal  from  District  Court  of  Arapahoe  County. 

This  was  a  suit  in  equity  brought  by  Richard  E.  Whit- 
sett,  the  appellant,  against  Elizabeth  M.  Kersbow  and  John 
N.  and  John  8.  Pilmore,  the  appellees,  heirs  at  lawof  John 
S.  Filmore,  deceased,  praying  a  conveyance  by  them  to  him 
of  certain  real  estate  in  the  city  of  Denver.  Tlie  bill  sub 
stantially  shows:  That  in  August,  1861,  the  complain- 
ant was  appointed  by  the  governor  of  the  Territory  of  Col- 
orado adjutant-general;  that  he  performed  the  duties  about 
nine  or  ten  months;  that  about  the  same  time  the  governor 
also  appointed  John  S.  Filmore  paymaster;  that  about  No- 
vember 8th,  1862,  Filmore  was  appointed  assistant  paymas- 
ter in  the  army  of  the  United  States;  that  complainant 
received  from  said  Filmore  $824.41,  as  part  payment  of  sal- 
ary, etc.,  as  ad'jntant  general,  and  gave  said  Filmore  his  pay 
accounts  therefor  ;  that  abp\it  June  4,  1862,  said  Filmore 
apprised  complainant  that  the  government  of  the  United 
States  declined  to  allow  him  the  said  payments;  that  nnless 
complainant  indemnified  him  in  case  the  said  Filmore 
should  fail  in  receiving  credit  by  the  United  States  for  same. 
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lie  would  be  compelled  to  suffer  loss  to  the  amount  of  such 
payment,  and  requested  complainant  to  furnish  him  secu- 
rity for  the  amount  so  paid. 

That  in  consequence  of  such  representations,  complainant 
on  June  4,  1862,  executed  to  said  Pil more  a  deed  absolute 
in  form  of  the  undivided  one- half  of  lots  15  and  16,  block  45, 
East  Denver,  and  two-thirds  of  lots  1  and  2,  block  46,  de 
scribed,  etc.,  etc.,  solely  for  securing  and  ind  emnifyiug  said 
Filraore  against  loss  of  the  amount  paid  to  complainant, 
etc.,  in  case  lie  should  be  denied  credit  therefor  in  settle- 
ment of  his  accounts  with  United  States. 

That  at  the  time  of  giving  the  information  aforesaid  to 
complainant,  touching  the  refusal  of  the  government  to 
allow  said  payments,  said  Filmore  stated  that  the  govern- 
ment might  thereafter  allow  the  same,  and  agreed  that  in 
such  event,  he  would  reconvey  to  complainant  said  lots,  etc.; 
that  about  December  25,  1864,  said  Filmore  died  intestate, 
leaving  his  widow,  Elizabeth  M.,  and  two  minor- children, 
John  Norman,  about  the  age  of  8,  and  John  Septer,  about 
the  age  of  6  ;  that  about  May,  1868,  said  Elizabeth  married 
Jere.  Kershow,  Esq.;  that  after  the  death  of  said  Filmore, 
and  before  the  marriage  of  said  widow,  Amos  Steck,  admin- 
istrator of  John  S.  Filmore,  filed  upon  said  lots  as  trustee 
for  the  said  widow  and  minor  children,  and  in  pursuance  of 
such  tiling,  deeds  for  said  property  were  by  the  probate 
judge  issued  and  delivered  to  said  Steck  under  and  by  vir- 
tue of  an  act  of  Congress,  approved  May  28,  1804,  and  the 
laws  of  said  Territory,  etc.,  he  having  theretofore  entered 
said  lands,  in  trust,  etc.,  as  provided  .in  said  act  of  Con- 
gress. That  Feb  15,  1868,  Steck  conveyed  said  lots  to 
Rogers,  then  administrator,  in  trust  for  the  use  of  the  said 
Elizabeth  M.  and  said  minor  children.  .That  January  6, 
1868,  said  Rogers  conveyed  to  said  Elizabeth  M.,  then  ad- 
ministratrix, etc.,  in  trnstfor  the  heirs  at  law  of  said  J.  S. 
Fillmore;  that  the  payment  by  said  J.  S.  Filnaore  to  com- 
])lainant  has  finally  been  credited  and  allowed  by  the  United 
States,  in  the  settlement  of  the  accounts  of  said'  Filmore 
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as  paymaster  as  aforesaid  ;  that  since  such  allowance  and 
credit  complainant  has  applied  to  said  Elizabeth  to  recon- 
vey  to  him  said  premises,  etc. 

Prays  that  said  Elizabeth  M.,  John  Norman,  and  John 
Septer  be  summoned  and  required  to  answer,  etc.,  but  not 
on  oath;  and  that  said  Elizabeth  be  required  to  convey  to 
complainant  said  premises;  in  default  the  master  to  con- 
vey.    Prayer  for  general  relief,  etc. 

Elizabeth  M.  Kershow  was  appointed  guardian  ad  litem 
to  infant  defendants.     Answer  of  infants  in  common  form. 

Answer  of  Elizabeth  M.  Kershow.  Admits  the  convey- 
ance by  complainant  to  J.  S.  Pilmore,  as  charged  in  the 
bill ;  denies  that  it  was  for  the  purpose  charged ;  denies  the 
promise  of  Pilmore,  charged,  to  reconvey;  admits  the 
death  of  J.  S.  Pilmore  intestate,  at  the  time  charged ;  ad- 
mits the  heirship  and  successorship  charged ;  admits  her 
marriage  with  Kershow;  admits  the  filing  by  Steck  as 
charged ;  the  conveyance  by  Steck  to  Rogers  and  Rogers 
to  respondent ;  admits  that  all  said  conversances  were  upon 
the  trusts  charged  ;  denies  the  demand  for  reconveyance  by 
complainant  charged,  or  that  complainant  was  entitled  to 
such  reconveyance ;  neither  admits  nor  denies  the  residue 
of  bill,  and  calls  for  strict  proof. 

Alleges  that  June  3,  1861,  complainant  conveyed  said  lots 
to  Stout,  and  at  the  date  of  his  conveyance  to  J.  S.  Pilmore, 
had  no  title  or  claim  to  said  lots  ;  that  J.  S.  Pilmore  was 
compelled  to  purchase  of  Stout,  and  paid  therefor  $700; 
that  said  J.  S.  Pilmore  acquired  his  right  to  claim  said  lots 
under  the  act  of  Congress,  etc.,  and  through  the  title 
acquired  from  Stout,  and  not  from  said  complainant 

The  defendant  also  pleaded  the  statute  of  frauds.  The 
case  was  referred  to  the  master  to  take  proofs.  The  cause 
was  heard  upon  the  bill,  answer  and  master's  report,  and  a 
decree  rendered  dismissing  the  bill.  To  reverse  this  decree 
Whitsett  appealed  to  this  court.  The  evidence,  deemed 
material,  is  stated  in  the  opinioo. 
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Messrs,  Wells,  Smith  &  M^voon,  for  appellant 
Messrs.  Charles  &  Dillon,  for  appellees. 

Stone,  J.  Notwithstanding  the  great  contrariety  of 
decisions  upon  the  subject,  it  may  be  considered  as  well 
settled  that  upon  proper  proofs  of  intent  of  the  parties,  a 
court  of  chancery  may  decree  that  a  conveyance  absolute 
in  form  is  to  have  the  force  and  effect  of  a  mortgage  or 
trust  2  Lead.  Gas.  Ecj.  1013;  Bispham's  Eq.,  §156;  2 
Wash.  Real  Prop.  (4th  ed.)  49;  Lindaur  v.  OummingSj 
JErV,  57  111.  195.  But  it  is  equally  well  settled  that  where 
it  is  sought  as  against  a  deed,  al)solute  in  terms,  to  estab- 
lish a  trust  by  parol  evidence  alone,  in  order  to  take  the 
case  out  of  the  statute  of  frauds,  the  contract  must  be 
established  by  clear,  certain  and  conclusive  proof, 
unequivocal  in  all  its  terms,  Johnson  v.  Quarles.  46  Mo. 
426  ;  Nevius  v.  Dunlapy  33  N.  Y.  680 ;  lAndaur  v.  Cum- 
mings,  Ex'r,  si^pra;  2  Lead.  Oas.  Eq.  980-993,  and  cases 
cited.  The  principle  is  the  same  as  that  applied  where  it 
is  sought  to  take  a  case  out  of  the  statute  on  the  ground  of 
part  performance  of  a  parol  contract.  1  Story's  Eq.  Jur., 
§  764.  Tlie  strictness  of  this  rule  rests  upon  the  same  prin- 
ciples as  imderlie  the  statute  of  frauds  itself.  In  the 
absence  of  fraud,  mistake  and  undue  influence,  it  is  said 
that  a  man  ought  not  to  gainsay  his  own  deed,  or  any 
writing  which  he  has  deliberately  executed;  and  that  **a 
grantor  wlio  makes  an  absolute  conveyance  intending  that 
the  beneficial  interest  shall  remain  in  him,  is  guilty  of  a 
gross  folly  or  actuated  by  a  sinister  design,  and  cannot 
reasonably  ask  that  the  rules  of  law  should  be  suspended 
to  extricate  him  from  the  situation  in  which  he  has  volun- 
tarily placed  himself.'*    2  Lead.  Cas.  Eq.  978. 

This  branch  of  equity  jurisdiction  requires  nice  discrim- 
ination, and  will  not  be  exercised  unless  all  the  facts  relied 
on  to  give  relief  are  established  beyond  a  reasonable  doubt, 
and  this  even  where  the  ground  of  relief  is  mistake.  Neviua 
V.  Durdapy  supra;  1  Story's  Eq.  J]jLr.,§  157.    Tlui  burden 
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of  proof  IS  throughout  on  the  complainant,  wlio  must  nflnit 
the  presumption  that  the  writing  speaks  the  final  agreemi^nt, 
by  the  clearest  and  most  satisfactory  evidence.  Story's 
Eq.,  §  167 ;  2  Lead.  Cas.  Eq.  980. 

It  is  sought  to  be  shown  in  this  case  by  parol  evidence 
alone,  that  an  absolute  deed  made  by  complainant  in  1862, 
to  Fil more, deceased,  conveying  certain  lots  in  the  now  city 
of  Denver,  was  intended  as  security  for  a  sum  of  money 
advanced  by  the  deceased  as  paymaster  in  the  army,  to 
complainant,  on  account  of  salary  as  adjutant-general, 
npon  a  verbal  agreement  that  the  property  was  to  be  recon- 
veyed  when  the  account  for  such  salary  should  be  allowed 
by  the  government. 

Against  a  genei-al  objection  to  his  competency  as  a 
witness  in  the  case,  the  complainant  testified  before  the 
master  in  his  own  behalf,  in  support  of  all  the  material 
allegations  in  the  bill,  and  the  first  question  presented  for 
our  consideration  is,  as  to  the  competency  of  this  testi- 
mony. 

The  first  section  of  the  act  of  Feb.  11,  1870,  relating  to 
the  competency  of  witnesses  in  civil  cases,  takes  away  the 
disqualification,  by  which,  at  common  law,  parties  to  civil 
actions  and  persons  interested  in  the  event  thereof  were  not 
permitted  to  testify,  and  renders  them  competent,  except 
as  thereafter  provided  in  the  act.  Section  two  of  said  act 
provides  that  "no  party  to  any  civil  action,  suit  or  pro- 
ceeding, or  person  directly  interested  in  the  event  thereof, 
shall  be  allowed  to  testify  therein  of  his  own  motion  or  in 
his  own  behalf,  by  virtue  of  the  foregoing  section,  when  * 
any  adverse  party  sues  or  defends  as  the  trustee  or  con- 
servator of  any  idiot,  lunatic  or  distracted  person,  or  as  the 
executor  or  administrator,  heir,  legatee,  or  devisee  of  any 
deceased  person,  or  as  guardian  or  trustee  of  any  such 
heir,  legatee  or  devisee,  unless  when  called  as  a  witness  by 
such  adverse  party  so  suing  or  defending,  and  also,  except 
in  the  following  cases,  namely,"-  then  follows  a  number 
of  specified  cases,  none  of  which,  however,  apply  to  this 
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case  as  heard  in  the  court  below.  Uader  this  section  we 
think  the  complainant  was  clearly  incompetent  to  testify 
as  a  witness  in  the  case. 

But  it  is  contended  by  counsel  for  appellant,  that  if 
incompetent  to  testify  as  to  the  agreement  respecting  the 
conveyance  between  the  deceased  and  the  complainant,  the 
latter  was  nevertheless  competent  to  testify  to  the  identity 
of  certain  exhibits  ;  and  that  his  evidence  upon  cross-exam- 
ination thereto  was  also  admissible.  Upon  the  additional 
briefs  filed  upon  this  point,  we  have  more  fully  investigated 
the  law  in  order  to  determine  whether  the  complainant  was 
competent  to  testify  in  this  case  for  any  purpose  whatever. 

In  Massachusetts,  under  a  statute  that  admits  parties  to 
testify,  except  "where  one  of  the  original  parties  to  the 
contract  or  cause  of  action  in  issue  and  on  trial,  is  dead,", 
etc.,  it  is  held  that  the  test  of  competency  is  *'  the  contract 
or  cause  of  action  in  issue  and  on  trial ; "  not  the  fact  to 
which  the  party  is  called  to  testify  ;  that  if  the  cause  of 
action  was  a  matter  transacted  with  a  person  who  has 
deceased,  the  other  party  to  that  transaction  being  also  a 
party  to  the  suit,  is  not  admitted  as  a  witness  at  all,  and 
cannot  testify  to  any  fact  in  the  case.  Orange  v.  Bassetij 
98  Mass.  468. 

In  New  York,  where  the  statute  prohibits  a  party  from 
testifying  touching  a  "  transaction  "  or  a  ''  communication  " 
between  the  party  testifying  and  a  deceased  person,  which 
relates  to  the  subject  of  the  litigation,  it  was  held  that  the 
defendant  could  not  testify  to  the  identification  of  letters 
written  by  himself  to  the  intestate,  or  that  such  letters  were 
found  amongst  the  papers  of  the  deceased,  in  order  to  show 
that  the  latter  had  received  and  retained  them  ;  such  letters 
relating  to  the  claim  in  controversy,  Ressiquie  v.  Mason^ 
68  Barb.  99. 

In  Missouri,  under  a  statute  like  that  of  Massachusetts, 
the  holding  has  been  the  same  as  that  in  Granger  v.  Bas- 
self,  supra;  Johnson  v.  QuarUs^  46  Mo.  429 ;  Looker  v. 
DaviSj  47  id.  145. 
Vol,  IV-«4 
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While  the  language  of  the  statutes  of  tlie  States  referred 
to,  rendering  incompetent  the  testimony  of  such  witnesses, 
as  to  certain  matters  in  issue  in  the  action,  is  construed  by 
the  courts,  in  the  cases  cited  above,  to  exclude  the  witness 
-  for  any  and  all  purposes^  with  still  greater  conclusiveness 
it  must  follow  by  the  express  terms  of  the  language  of  the 
disqualifying  section  of  our  own  statute,  that  no  party  to 
such  action  "  shall  be  allowed  to  testify  therein  of  his  own 
motion/'  etc.;  that,  except  in  the  cases  where  such  party 
is  expressly  rendered  competent,  he  is  disqualified  from 
testifying  to  any  fact  in  the  case.  Accordingly  we  find 
that  the  supreme  court  of  Illinois,  in  construing  the  statute 
of  1807  of  that  State,  which  in  its  language  and  provisions 
is  identical  with  our  own,  hold  that  the  statute  is  not  of 
doubtful  meaning,  and  that  under  its  operation  no  party 
to  any  civil  action,  suit  or  proceeding,  or  person  directly 
interested  in  theresult  thereof,  should  be  allowed  to  testify 
therein  of  his  own  motion,  or  in  his  own  behalf,  when  any 
adverse  party  sues  or  defends  as  executor,  administrator, 
heir,  legatee,  or  devisee,  of  any  such  deceased  person, 
except  in  the  cases  specified  in  the  statute  as  exceptions  to 
the  prohibitory  clauses.  Boyriton  v.  Phelps,  52  111.  218; 
Merritt  v.  Atkins,  69  id.  20 ;  8toiie  v.  Cook,  79  id.  428 ; 
Alexander  v.  Hoffman,  70  id.  117 ;  Langley  v.  Dodsworth^ 
81  id.  87 ;  Brangei'  v.  Lucy,  82  id.  92. 

Hence,  when  such  party  is  offered  as  a  witness,  and 
before  he  is  admitted  to  testify,  it  should  be  made  to  appear 
from  his  status  in  the  case  whether  he  is  brought  within 
any  of  the  enumerated  exceptions  to  the  disqualifying  sec- 
tion of  the  statute. 

In  this  view  the  complainant  being  both  a  party  in  the 
action,  and  directly  interested,  and  seekingto  testify  on  his 
own  motion,  and  in  his  own  behalf,  wherein  the  adverse 
parties  were  defending  as  heirs  of  the  deceased  Filmore, 
the  complainant  was  clearly  incompetent  to  testify,  not 
only  as  to  the  verbal  contract  alleged  to  have  been  made 
between  the  deceased  in  his  life-time  and  the  same  com- 
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plainant,  but  being  put  upon  the  stand  to  testify  generally 
he  was  not  a  competent  witness  to  testify  to  any  material 
fact  in  the  case.  Nor  does  it  alter  the  case  that  certain  evi- 
dence was  given  by  such  witness  upon  cross-examination, 
being  disqualified  by  statute  as  a  witness  altogether.  And 
before  going  upon  the  stand,  a  general  objection  having 
been  made  by  the  defendants  to  his  testifying  in  the  case 
on  the  ground  of  his  incompetency,  whatever  testimony  he 
gave,  whether  upon  direct  or  cross-examination,  must  fall 
together,  and  cannot  be  considered  in  the  case.  The  object 
of  the  statute  is  obviously  to  place  the  parties  to  a  contract 
upon  an  equal  footing  as  witnesses  respecting  such  con- 
tract ;  which  clearly  would  not  be  the  case,  if,  when  the 
mouth  of  one  was  closed  in  death,  the  other  were  allowed  to 
give  his  version  of  the  transaction  beyond  the  power  of  con- 
tradiction from  the  deceased  party.  Setting  aside  the  testi- 
mony of  the  complainant  as  to  his  having  paid  to  Pilmore 
the  amount  due  to  Stout,  which  the  deed  ''K"  was  given 
to  secure,  we  may  take  the  evidence  of  Charles  Cheever  that 
said  amount  was  paid  to  Stout  by  Filmore  as  implying  that 
the  latter  paid  the  same  as  of  his  own  money,  b\it  in  view 
of  the  further  testimony  of  Charles  Cheever,  that  Filmore 
was  fully  informed  of  the  execution  of  the  prior  conveyance 
of  Whitsett  to  Stout  by  deed  ''  K"  and  of  the  bond  of  Stout 
to  re-convey,  and  of  the  intent  of  those  instruments,  that  it 
was  all  talked  over  between  Pilmore  and  the  witness 
Cheever  at  the  time  Pilmore  took  the  deed  from  Stout  and 
paid  the  amount  due  him  from  Whitsett,  we  think  it  imma- 
terial whether  Whitsett  furnished  the  money  so  paid  to 
Stout  or  not,  since  we  may  conclude  that  Filmore  accepted 
the  deed  from  Whitsett  to  the  property  subject  to  the  Stout 
deed  as  a  prior  lien  which  would  not  impair  the  considera- 
tion of  the  transaction  between  Pilmore  and  Whitsett. 

The  main  question  then  is,  disregarding  the  incompetent 
testimony  of  the  complainant,  are  the  allegations  of  the  bill 
respecting  the  transaction  between  the  deceased  and  the 
complainant  proved  by  the  evidence  in  the  case  ? 
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Clayton  testified  that  Filmore  told  him  that  he  had 
advanced  money  to  Whitsett  on  account  of  the  latter's  salary 
as  adjutant-genei-al,  and  that  the  government  had  refused  to 
allow  the  account.  That,  in  another  conversation,  Filmore 
stated  that  he  could  get  certain  property  of  Whitsett  in  set- 
tlement of  the  account,  and  asked  witness  his  opinion  as  to 
what  the  property  was  worth.  Tliat  in  a  third  conversa- 
tion, Filmore  stated  to  witness  that  ''he  had  taken  tLe 
property  for  the  account."  That  he  ''had  received  the 
property  in  settlement."  In  answer  to  the  question  upon 
cross-examination  whether  Filmore  stated  that  the  property 
was  taken  in  full  settlement  or  not,  the  witness  says  :  "My 
recollection  is,  that  was  in  s(*ttlement  in  full." 

Dudley  testifies  in  substance  as  follows  :  I  was  assistant 
quartermaster;  Filmore  paid  me  salary;  he  told  me  thai 
amount  paid  me  had  been  stopped  against  him  in  his 
account  at  Washington  ;  subsequently,  in  several  conversa- 
tions, he  requested  me  to  refund  the  amount,  but  as  I  was 
unable  to  do  so,  I  deeded  him  lots  in  Denver  upon  his 
promise  to  hold  the  property  in  security  and  re-deed  to  me 
if  the  account  was  allowed.  He  told  me  that  he  had  a  sim- 
ilar understanding  with  Whitsett  as  to  his  account,  and 
that  W.  was  going  to  deed,  or  had  deeded  to  him  property 
as  security  for  the  salary  paid  W.  which  had  also  been 
stopped,  and  that  if  the  account  was  allowed,  he.  P.,  was  to 
re-convey  to  W.  I  think  he  said  that  W.  was  going  to 
secure  him  by  deeding  some  pi'operty,  and  thought  I  ought 
to  do  the  same;  I  am  })ositive  that  if  these  accounts  were 
allowed  he  wasto  re-deed  to  me,  and  ths^t  he  had  a  similar 
arrangement  with  W.;  think  one  of  those  conversations  was 
on  the  day  I  executed  my  deed. 

D.  A.  Cheever,  as  to  this  point,  testifies  :  *' I  heard  a  con- 
versation between  Filmore  and  Whitsett  in  which  W.  admi^ 
ted  that  he  owed  Filmore  overpay  received  by  him  as 
salary ;  the  talk  was  in  reference  to  the  lots  opposite  the 
mint  which  '  were  to  be  deeded  by  W.  to  P.  in  payment  of 
that  overpay  ; '    the  conversation  was  to  the  effeqt  that  W. 
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ehouia  make  a  transfer  of  the  property  to  re4mbai^  F.  for 
salary  paid  W.  for  which  P.  had  received  no  return,  becftuse 
it  was  improperly  ^aid,  or  paid  without  authority*''  • 

Ex-Governof  Gilpin  testifies  :  '*=  I  learned,  from  F.  th^taB 
paymaster,  he  endeavored  to,  and  did  fortify  himself  by 
taking  real  estate  security  for  money  paid  by  him." 

Charles  G.  Cheever,  upon  the  same  point,  says :  f^I.  waS 
thiB  county  clerk  and  recorder  and  was  also  agent  of  F.  to 
collect  rents,  and  to  have  charge  of  his  property ;  a  deed 
from  F.  to  W.  of  property  (same  as  described  in  bill  of  com- 
plaint J  was  delivered  to  me  by  F.for  record.  When  he 
brought  the  deed  to  me  F.  stated  that  'he  bad  takien  thfe 
property  contained  in  this  deed  on  account  of  settUng  or 
securing  moneys  as  salary  paid  by  him,  Major  Filmore,  to 
Mr.  Whitsett  as  adjutauf-general,  which  m^oneys  bad  been 
disallowod  by  the  United  States  government ;'  I  am  posi- 
tive I  give  the  substiaiice  of  Ihe  words  used." 

This  was  all  the  testimony  in  the  case  (aside  from  that  of 
complainant  himself)  respecting  the  character  of  the  con- 
veyance, not  evidenced  by  the  deed  itself.  Measuring  this, 
in  view  of  the  rules  and  principles  we  have  noted  at  the 
outset,  we  deem  it  of  too  vague  a  character  to  overthrow 
.the  legal  effect  of  the  conveyance.     '  .  .     ; 

By  reference  to  the  testimony^  it  will  be  observed  that 
Clayton  saj-s  the  conveyance  was  spoken  of  as  made  *'in 
settlement  in  fuU,^'  of  the  salary  advanced  W. .  D.  A,  Chee- 
ver says  the  deed  was  to  be  made  in  >' payment  of  the  over- 
pay," and  to  *'re-imburse  F.  for  salary  paid  W.,"  and  for 
which  W.  "admitted  owing  F."  Dudley  is  uncertain 
whether  the  Whit  sett  conveyance  had  been  made^or  was  to 
be  made,  but  understood  that  an  arrangement  similar  to. dne 
with  himself  had  been  made,  or  was  to  be  made  with  W^; 
while  Charles  G.  Cheever  says  that  F.  declared  to  him  that 
he  had  taken  the  deed  from  W.  -'on  account  of  settlmg  or 
securing  moneys  paid  as  salary  "  to  W.  Not  a  single  wit- 
ness is  able  to  state  with  certainty  that  Filmore  admitted 
the  d«ed  to  have  been  made  as iaseourity  merely.  •  Upon 
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oral  testimony  so  nnoertain,  ainbigaoas  and  conflicting  as 
this,  for  the  purpose  of  proving  the  declarations  of  a  de- 
ceased party,  alleged  to  have  been  made  twelve  years  be 
fore,  we  certainly  would  not  be  warranted  in  decreeing  to 
change  the  legal  character  of  a  written  instrument,  executed 
under  seal  voluntarily,  by  the  party  now  seeking  to  change 
its  terms  as  against  heirs  of  the  property  under  such  con- 
veyance, and  without  proof  of  fraud,  accident  or  mistake, 
as  an  element  affecting  the  purpose  or  validity  of  the  deed. 
Idndaur  v.  Ctimmings^  ExW,  67  III.  200 ;  Johnson  v.  Qwolt- 
lesy  46  Mo.  427 ;  Ifei^ius  v.  DurUap,  38  N.  T.  680.  Indeed, 
it  is  held  in  Johnson  v.  Quarles^  and  lAndaur  v.  Quu^ 
miTigSj  ExW^  supra^  that  such  admissions  alone  as  are  now 
^sought  to  be  proved  are  insufficient  to  establish  the  con- 
tract, or  ground  of  relief,  such  as  is  here  prayed.  In  John- 
son V.  QitarleSj  the  court  Miy :  *'  Evidence  of  such  declara- 
tions, it  is  true,  is  admissible ;  but  it  never  amounts  to 
direct  proof  of  the  facts  claimed  to  have  been  admitted  by 
those  declarations,  and  it  is  sometimes  doubted  whether  it 
ought  to  be  received  at  all,  when  introduced  for  the  purpose 
of  divesting  a  title  created  by  deed.  If,  however,  these 
declarations  were  properly  sustained  by  other  circumstan- 
ces, as  by  evidence  that  the  claimant's  money  was  placed  in 
the  hands  of  the  deceased  for  investment,  and  that  the 
property  was  treated  by  the  parties  interested  as  their  prop- 
erty^  or  by  any  other  facts  pointii^  to  them  as  the  equitable 
owners,  they  would  warrant  us  in  sustaining  the  claim." 

In  the  case  before  us  it  is  noticeable  that  there  is  a  total 
absence  of  any  testimony  in  corroboration  of  the  truth  of 
the  admissions  sought  to  be  proved,  such  as  that  the  coffl- 
plainant  ever  treated  the  property  conveyed  as  his  own,  or 
by  the  payment  of  taxes,  or  assuming  charge  and  care  of 
the  property,  or.by  any  other  conduct  that  he  ever  sought  to 
make  it  manifest  that  he  was  still  the  equitable  owner 
thereof,  during  the  eight  years  that  elapsed  between  the 
date  of  the  conveyance  and  the  commencement  of  tto 
action.     As  to  this  branch  of  the  case,  therefore,  the  court 
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below  did  not  err  in  refusing  to  decree  a  reconveyance  of 
the  property  in  question. 

But  it  is  insisted,  by  counsel  for  appellant,  that  the  court 
below  erred  in  refusing  to  decree,  as  alternative  relief,  the 
payment  by  defendants  to  complainant  the  amount  of 
money  which  was  finally  allowed  by  the  government  as 
due  complainant  upon  his  account  as  salary. 

The  record  discloses  the  fact  that  this  amount,  $824.41, 
due  Whitsett  on  his  salary  account  as  adjutant-general,  was 
allowed  by  the  government,  but  credited  to  the  account  of 
Filmore.    At  his  death,  Filmore  was  indebted  to  the  United 
States  in  a  large  amount,  and  when  the  Whitsett  account 
was  allowed,  it  was  credited  to  Filmore' s  account  as  pay- 
master, and  was  applied  in  reducing,  to  that  extent,  the 
indebtedness  of   Filmore.      To  this  amount,   with    legal 
interest  thereon  from  the  date  of  allowance  of  said  sum  by 
the  government  in  the  account  of  the  deceased  therefor,  the 
appellant,  Whitsett,  is  justly  entitled.     It  is  contended, 
however,  by  counsel  for  appellees,  that  for  this  claim,  the 
appellant  had  a  legal  remedy ;  and  that,  besides,  it  cannot 
be  decreed  in  this  action  for  the  reason  that  the  bill  does 
not  specifically  ask  for  such  alternate  relief.     We  think  it  is 
clearly  competent  for  a  court  of  equity  to  make  such  decree 
under  the  prayer  for  general  reliief,  and  even  where  the 
specific  relief  prayed  for  in  the  bill  is  denied.     Capps  v. 
BoU^  6  Jones'  Eq.  (N.  C.)  153 ;  Hawley  v.  Sheldon^  Har- 
rington's Ch.  420 ;  Parkhurst  et  ah  v.  Van  CowrUarhd^  1 
Johns.  Ch.  274. 

Whenever  the  remedy,  though  legal,  is  difficult  or 
obstructed,  or  lost  without  fault  of  the  party  seeking,  or 
inadequate,  a  court  of  chancery,  to  prevent  litigation, 
circuity  of  action  or  inconvenience,  will  generally  entertain 
jurisdiction  to  adjust  all  matters  connected  with,  or  arising 
out  of  a  cause  of  which  it  has  rightful  possession ;  and  this 
especially  where  the  action  involves  a  claim  against  heirs, 
or  relates  to  the  settling  of  estates.  Qv^en  v.  Drv/mmond^ 
31  Md.  71;  MUisv.  Gosney's  HeiT$,  1  J.  J.  Marsh.  847*, 
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8tee7'e  v.  Jloaglaady  39  111.  264 ;  Pratt  v.  Law^  9  Craiicli, 
494 ;  Nagle  v.  Kewton,  22  Gratt.  819  ;  Cox's  Heirs  v.  Stroud^, 
2  Bibb^  273 ;  SchlUing  et  ah  v.  Rominger  {anle^  p.  100) ;  1 
Story's  Eq.  Jur.,  §457. 

The  claiin  for  this  money  is  connected  with  the  subject 
matter  of  the  suit,  and  arises  out  of  the  original  transac- 
tion respecting  the  payment  by  F.  of  the  salary  of  W-,  the 
conveyance  of  the  land  in  question  being  one  branch  of 
the  same  transaction.    Nor  was  the.  legal  remedy  of  W.  to 
recover  the  amount  from  the  estate  without  difficulty  at  its 
inception.     Under  our  statute  the  claim  was  lequired  to  b3 
preferred  against  the  estate  within  one  year  after  letters  of 
administration  were  granted,  while  this  account  was  not 
allowed,  so  as  to  give  W.  such  right  of  a  ctiontherefor  until 
nearly  four  years  after  Filmore's  death,  and   after   such 
letters  had  been  granted.     For  a  similar  reason  it  was  held 
in  Massachusetts,  that  a  suit  in  equity  might  be  maintained 
in  the  nature  of  a  creditor's  bill  against  the  executor  and 
devisees,  where,  under  the  statute,  the  period  of  limitation 
for  proof  of  debts  had  expired.     Fairfield  v.  Fairfield^  15 
Gray,  596.       Through  the  efforts  of  Whitsett  chiefly,  his 
vouchers  were  allowed  ;  and  yet  when  allowed  the  money 
passed  to  the  estate,  and  the  heirs  received  the  benefit  of  it. 
It  became  vest^^d  in  the  estate,  but  in  the  nature  of  a  trust 
for  the  benefit  of  Whitsett,  and  is,  therefore,  an  appropriate 
subject  for  adjudication  in  a  court  of  equity.    1  Story's 
Eq.,  §§  532-S35. 

The  amount  of  money  due  W.,  and  thus  appropriated 
by.  the  estate,  created  a  debt  which  became  an  equitable 
lien  upon  the  estate  in  the  hands  of  the  heirs  {Morris  v. 
Momatt^  2  Paige's  Ch.  690),  and  such  debts  become,  under 
statutes  like  our  own,,  liens  at  lawupon  the  estate,  personal 
and  real,  but  to  be  first  satisfied  out  of  the  personal  assets. 
Vansyclew  Rlcliardson^  13  111.  173,  and  cases  cited.  But 
the  administrator  of  the  estate  of  the  deceased  was  not 
made  a  party  defendant  in  this  suit,  and  has  not,  therefore, 
had  his  day  in  court  as  such  personal  representative  of  the 
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deceased,  and  since  we  conceive  it  necessary  that  the 
administrator,  if  there  be  one,  should  be  made  a  party 
defendant  before  final  decree  can  be  rendered  for  the  pay- 
ment of  money  out  of  the  assets  of  the  estate,  in  order  that 
such  payment  may  be  made  from  the  personal  assets,  if 
there  are  any,  the  decree  of  the  court  below  will  be  reversed 
and  the  cause  remanded  with  directions  that  the  complain- 
ant have  leave  to  amend  his  bill  so  as  to  make  the  adminis- 
trator a  party  defendant ;  and  to  amend  in  other  respects  as 
he  may  be  advised,  without  prejudice  to  the  testimony 
already  taken;  and  that  upon  such  further  proceedings 
being  had,  as  may  be  necessary,  a  decree  be  rendered  not 
inconsistent  with  the  views  herein  expressed. 

Reversed  and  remanded. 

Thatcher,  C.  J.    I  concur  in  the  result 

Mr.  Justice  Elbert  having  been  of  counsel  in  the  court 
below,  did  not  sit  in -this  case. 

In  Equity,  Comi'laixant  may  kot  Testify  of  his  own  motion  and  In  his  own  belialf^ 
Vliea  the  mlvcrno  purtlea  ure  aefo.ndliig  hs  Jiclrs:  Qilham  v.  French^  6  Colo.  J99.        ^*     ,  . 

Dkkd  Absom'tb  in  Fork  may  br  biiown  to  be  roortgasfe,  but  the  proof  must  be  beyooa 
a  reasonable  doubt:  Sohm  v.  Bohm^  9  Colo,  ill ;  Toumsend  v.  J^eterten,  12  Cola  494. 


LuNDiN,  Adm'r,  etc.,  v.  Kansas  Pacific  Railway  Co. 

The  repeal  of  the  act  of  1872,  giving  compensatory  damages  for  injuries  re- 
sulting in  death,  through  the  uegUgence  of  a  railway  company,  to  bo 
recovered  by  the  administrator,  does  not  take  away  any  accrued  right 
which,  by  authority  of  law  and  in  the  manner  pointed  out  by  statute,  had 
been  previously  asserted.  Section  eleven  of  the  Bill  of  Rights,  prohibit- 
ing retrospective  legislation,  operates,  as  to  pending  causes  under  the 
statute,  as  a  saving  clause  incorporated  into  the  repealing  .<«tatute. 

3rror  to  District  Court  of  Arapahoe  County, 

Thk  case  is  stated  in  the  opinion. 

Messrs.  Browne  &  Putnam,  for  plaintiff  in  error. 

Mr.  Alfkkd  Sayrb,  for  defendant  in  error. 

TiiATciiKR,  C.  J.     In  October,  A.  D.  1872,  this  action  was 
Vol.  IV— r>5 
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brought  by  the  plaintiff  in  error  against  the  railway  com- 
pany,.  nnder  the  act  of  February  8,  1873  (Session  Laws,  p. 
117).  The  oase  was  once  tried  in  the  district  court,  and  the 
Judgment  then  rendered  in  favor  of  the  plaintiff  was  re- 
versed by  the  late  territorial  sUfHrenie  court  for  errors  in  the 
record,  and  the  cause  remanded  (3  Col.  94).  In  June,  1877, 
the  cause  was  again  called  for  trial,  and  during  its  progress, 
after  a  portion  of  the  plaintiff's  evidence  had  been  heard, 
on  motion  of  defendant,  the  case  was  dismissed  on  the 
ground  that  the  statute  on  which  the  action  was  founded 
had  just  been  repealed.     Gteneral  Lawsy  p.  343. 

We  had  occasion  to  investigate  the  question  here  pre- 
sented very  fully  in  the  Denmry  South  Pa^k  &  Pacific  Rail- 
way  Co.  V.  Benjamin  Woodward  {antey  p.  168).  In  that  case 
the  repealed  statute  and  the  repealing  act  now  under  con- 
sideration,  were  both  examined,  and  the  court  arrived  at 
the  conclusion  that  the  provision  in  our  Constitution  (sec. 
11  of  the  Bill  of  Rights),  prohibiting  retrospective  legisla- 
tion, operates,  as  to  pending  causes  of  the  character  of  the 
one  now  before  us,  as  a  saving  clause  incorporated  into  the 
repealing  statute. 

Upon  the  principle  announced  in  that  opinion,  this  case 
was  improperly  dismissed. 

Judgment  reversed  and  cause  remanded  for  further  pro- 
oeedings  not  inconsistent  with  this  opinion. 

Reversed. 


EiOHOLTZ  V.  Wilbur  et  aL 

1.  Gaaaes  oommenoed  before,  and  proseeated  to  Jadgment  alxice  the  Oode 

went  into  effect,  may  be  appealed  to  this  court  under  tin  lonner  qrvtem 
of  practice  (when  an  appeal  would  lie)  or  ander  the  Code  at  the  election 
of  the  appellant. 

2.  Under  the  old  system  where  the  appeal  was  not  made  thirty  days  before 

the  next  ensuing  term  of  this  court,  the  appellant  was  not  required  to 
file  a  certified  transcript  of  tha  record  in  thia  ooart  on  or  betee  the  third 
day  of  the  term. 
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8.  After  an  appeal  was  perfected  aader  the  old  e^etem  and  tUe  cauae  waa 
pending  in  this  ooart,  Tield,  that  the  ooart  helow  was  without  jarisdiction 
to  enter  new  orden  with  a  view  to  an  appeal  under  the  Code. 

Appeal  from  J>istrict  Gourt  of  Arapahoe  County. 

Messrs.  Charles  &  Dillon,  for  appellee,  now  moved 
to  dismiss  the  appeal. 

Mr.  E.  P,  Jaoobson,  eoTvbra. 

Per  Owricmh.  Causes  commenced  before,  and  prosecuted 
to  judgment  since  the  Code  went  into  eflTect,  may  be 
appealed  to  this  court  either  under  its  provisions  or  under 
the  former  system  of  practice  (in  a  case  where  an  appeal 
would  lie  under  that  system)  at  the  election  of  the  appel- 
lant. Code,  §  446.  Hakie  J.  Cormer  v.  The  Estaie  of  James 
Conner  {ante^  p.  74). 

An  appeal  was  prayed  under  the  former  system  of  prac- 
tice February  28th,  A.  D.  1878,  and  allowed  on  condition 
that  appellants,  within  thirty  days,  tile  a  bond  in  the  sum  of 
five  thousand  dollars.  March  26th,  A.  D.  1878,  in  compliance 
with  the  order  of  court,  the  requisite  bond  was  filed.  Upon 
the  filing  of  the  bond,  and  not  before,  the  appeal  was  per- 
fected-made in  the  sense  of  the  statute.  .As  only  eight 
days  intervened  between  the  date  last  named  and  the  return 
day  of  the  then  ensuing  April  term  of  court,  the  appel- 
lants were  not  required  to  file  with  the  clerk  the  transcript 
by  or  before  the  third  day  of  that  term.  It  is  only  when 
the  appeal  has  been  perfected  thirty  days  prior  to  the  next 
ensuing  term,  that  appellants  are  required  to  lodge  an 
authenticated  copy  of  the  record  in  the  office  of  the  clerk 
of  this  court  by  the  third  day  thereof.  R.  S.,  p.  513.  They 
were,  therefore,  in  that  respect,  not  in  default.  Breed  v. 
First  National  Bank  of  Central^  3  Col.  470. 

We  therefore  conclude  that  the  appeal  is  properly  pend- 
ing in  this  court  under  the  former  system  of  practice. 
Abortive  attempts  were  also  made  to  bring  the  cause  into 
this  court  by  an  appeal  under  the  Code.    In  our  view,  aftcur 
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the  appeal  was  perfected  under  the  former  system,  the 
cause  was  then  pending  here,  apd  the  court  below  was  with- 
out  jurisdiction  to  enter  new  orders  with  a  view  to  a  Code 
appeal.  Harrison  v.  Trader  and  Wife,  29  Ark.  97 ;  Lote 
V.  Dickson,  8  Martin's  R.  440  (N .  g.  La.) ;  Levi  v.  Karrick, 
15  Iowa,  444  ;  Spaulding  v.  Milwaukee  dc  Hot  icon  R  R. 
Co.,  11  Wis.  158. 
The  motion  to  dismiss  the  appeal  will  be  denied. 

Motion  denied. 

WsKH  ArpBA  L  IK  py.uFTzcTicBt  Caxtsk  IS  PfaTBtKo  Iti  tho  n^ipeUAtc  coart:  CkOontdoSprtngt 
Ok  V.  Cowell.  6  Colo.  7U. 


Cody  v.  Fillet  et  al. 

1.  When  the  time  Ifl  fixed  within  which  one  seeking  an  appeal  sh&U  file  hia 
statement  o£  appeal,  he  must,  to  avail  himself  of  the  provisions  of  sec- 
tion 340  of  the  Code,  prepare  and  file  the  statement  and  give  notice  to 
the  opposite  party  or  his  attorneys  before  tho  expiration  of  the  time 
fixed. 

3.  When  the  notice  was  not  served  until  the  day  siibseqnent  to  the  filing  of 
the  statement,  the  statenient  having  b^en  filed  on  the  last  day  of  the 
thne  limited,  Tield,  that  the  notice  came  too  late,  and  that  the  statement 
mast  be  diMregarded. 

3*  To  be  considered  in  this  court,  the  statement  on  appeal  must  be  agreed 
upon  by  the  parties,  or  settled  by  the  judge,  and  so  certified.  It  cannot 
rest  solely  upon  ex  parte  affidavits  as  a  niode'o/  authentacation  when  the 
trial  was  had  since  thiS  adoption  of  the  Code. 

,  Appeal  from  District  Court  of  Oilpin  County. 

Mr.  WiLLARD  Teller,  for  appellee,  now  moved  to 
strilve  out  the  statement  in  this  caa3e  "because  the  same 
was  not  filed  and  notice  thereof  served  in  apt  time>  and 
the  same  was  not  settled  as  by  law  pr.esi*i:ibed."' 

Messrs.  ButleUj  Wright  &  King,  contra. 

Per  Curium.  September  18th,  1878,  the  court,  by  an 
*  order,  fixed  forty  days  within  which  the  appellant  might 
'ifiJe'his^tatemtant  on  appeal,  anfl. undertaking.     Withia  tlie 
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time  limited  by  the  Code,  or  within  such  farther  time  as  the 
court  or  judge  may  grant,  the  appellant,  if  he  wishes  to 
avail  himself  of  the  provisions  of  section  340  of  the  Code,  is 
required  to  prepare  a  statement,  and  file  the  same,  and  give 
notice  to  the  opposite  party  or  his  attorney  of  such  filing. 
These  several  acts,  connected  by  the  copulative  conjunction, 
must,  in  contemplation  of  the  statute,  all  be  performed 
before  the  time  prescribed  has  expired.  Two  statements 
were  prepared  and  filed.  The  principal  statement  was  filed 
October  28,  1878,  the  last  day  limited  by  order  of  court. 
Not  until  a  subsequent  day  was  the  notice  served  upon  tlie 
opposite  party.  It  came  too  late.  The  statement  must, 
therefore,  be  disregarded.  Harper  v.  Miiior^  27  Cal.  107 ; 
Kavanagh  v.  Maiis^  28  id.  261 ;  Bryan  y.  Maume^  id.  241. 

Upon  another  ground  also  the  statement  cannot  be  con- 
sidered.   The  statement  was  not  settled  by  the  court  oa- 
judge,  nor  was  it  agreed  upon  by  the  parties,  and  so  certi- 
fied by  them.     Harley  v.  Young^  4  Cal.  284 ;   Mclntyre  v, 
WilliSy  20  id.  177. 

It  rests  solely  upon  the  ex  parte  affidavits  of  attorneys,  u 
mode  of  authentication  not  recognized  by  the  Code,  unless 
in  cases  where  trials  have  been  had  since  it  was  adopted. 
§  196,  Code. 

The  exceptions,  sought  to  be  preserved  by  the  statement, 
were  taken,  if  at  all  in  this  case,  more  than  three  years 
before  said  statement  was  verified,  and  they  are,  therefore, 
without  validity  under  the  Code. 

The  statement,  therefore,  verified  by  the  affidavits  of 
Hugh  Butler  and  James  B.  Belford,  attorneys  for  appel« 
lant,  will  be  stricken  from  the  record. 

The  additional  statement  on  appeal  signed  by  Judge 
Beck  must  also  be  expunged  for  the  reason  that  notice  that 
the  same  had  been  prepared  and  filed,  was  not  given  to  the 
appellee  either  within  the  time  prescribed  by  the  Code,  nor 
within  the  time  as  extended  by  order  of  court. 

Motion  aRowed.  i 
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In  Re  Brown. 

Where  one  was  attached  for  ooatempt  ia  ref  astng  to  obey  an  order  o£  the  di»> 
trict  court  to  pay  over  to  an  admiDistrator  certain  moneys  beloo^og  to 
an  estate,  and  the  court,  npon  examination,  discharged  the  respondent 
from  the  attachment,  and  then  committed  her  to  jail  till  she  sboaldobej 
the  order,  held,  that  the  respondent  having  appeared,  purged  the  con- 
tempt and  been  discharged  vUhoat  day,  the  court  vna  without  Junsdic- 
tion  to  take  any  further  action  in  the  attachment  proceeding,  and  the 
commitment  was  absolutely  void. 

Petition  for  Juibeas  corpus.  The  record  in  this  case 
which  was  by  agreement  of  counsel  admitted  as  the  return 
to  the  writ  of  habeas  corpus  shows  sabstantially  that  James 
Warrant,  administrator  of  the  estate  of  Robert  T.  Warrant, 
deceased,  filed  his  affidavit  in  the  county  court  of  Pneblo 
county,  under  section  2871  of  the  General  Laws,  to  the  effect 
that  Sarah  J.  Brown,  the  petitioner,  had  in  her  possession 
about  $304  in  money  and  certain  other  personal  property 
belonging  to  the  estate  of  Robert  T.  Warrant  which  she  re- 
fused to  account  for  or  deliver  to  the  administrator.  She 
was  cited  to  appear  before  the  county  court  and  show  cause 
why  she  should  not  deliver  up  the  property  mentioned.  At 
the  August  term,  1877,  the  respondent  appeared  in  the 
county  court,  and,  upon  hearing,  the  court  adjudged  her 
not  guilty  as  alleged  in  the  affidavit.  The  administrator 
prayed  and  perfected  an  appeal  to  the  district  court,  and 
upon  proceedings  had  in  that  court,  it  was  ordered  that  the 
respondent  deliver  up  $303  to  the  administrator  upon  de- 
mand. Upon  refusal  she  was  attached  for  contempt. 

The  proceedings  upon  the  attachment  are  stated  in  the 
opinion. 

Mr.  Charles  E.  Gast,  for  petitioner. 

Mr.  A.  A.  Bradford,  for  respondent 

Elbert,  J.  This  case  is  presented  on  demurrer  oreienM, 
to  the  sheriff's  return  ;  the  record  in  the  case  below  being 
admitted  as  the  return  by  agreement  of  counseL 
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The  petitioner,  Sarah  J.  Brown,  is  held  by  a  mittimus 
issued  by  the  district  court  of  the  third  judicial  district^  in 
a  proceeding  liad  under  the  provisions  of  §84,  ch.  103,  Oten. 
liaws,  961. 

The  order  made  by  the  court  upon  the  hearing  under 
this  section  was,  '*that  Sarah  J.  Brown  immediately  de- 
liver the  said  sum  of  $303  to  the  said  James  H.  Warrant 
upon  his  demand  therefor."  Upon  a  return  of  demand  and 
refusal  to  obey  the  order  of  the  court,  the  petitioner  was 
attached  for  contempt. 

A  hearing  was  had  on  the  3d  day  of  January,  1879,  and 
the  following  order  made : 

•*Tlns  day  came  the  defendant,  Sarah  J.  Brown,  in  obedi- 
ence to  the  writ  of  attachment  heretofore,  to  wit :  on  the 
27th  day  of  April,  A.  D.  1878,  issued  against  said  defend- 
ant to  show  cause  why  she  should  not  be  punished  for  con- 
tempt of  this  court  in  refusing  to  obey  and  comply  with 
the  order  of  this  court  made  on  the  26th  day  of  April,  A. 
D.  1878,  requiring  said  defendant  to  immediately  deliver  the 
sum  of  three  hundred  and  three  dollars  to  James  H.  War- 
rant, administrator  of  the  estate  of  Robert  T.  Warrant,  de- 
ceased, which  it  has  duly  appeared,  and  yet  does  appear  to 
the  court,  is  the  property  of  the  said  Robert  T.  Warrant, 
deceased,  and  said  defendant,  Sarah  J.  Brown,  having  been 
sworn  to  make  true  answers  to  all  such  questions  as  the 
court  should  ask  concerning  the  alleged  contempt,  was  inter- 
rogated and  examined  by  the  court,  and,  thereupon,  being 
fully  advised  in  the  premises :  It  is  ordered  by  the  cawrt 
that  the  defendant  he  discharged  from  the  said  torit  of  ai- 
tachmeiit^  and  that  she  go  thereof  without  day.    And  it  is 
further  ordered  that  a  warrant  of  commitment  issue  under 
the  seal  of  this  court  to  the  sheriflf  of  Pueblo  county,  re- 
quiring him,  the  said  sheriff,  to  take  and  safely  keep  and 
imprison  the  said  Sarah  J.  Brown  in  the  common  jail  of 
Pueblo  county  until  she  shall  obey  and  comply  with  the 
said  order  of  this  court  requiring  her  to  pay  the  said  James 
H.  Warrant,  administrator  of  the  estate  of  Robert  T.  War-' 
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rant,  deceased,  said  sum  of  money  appearing  to  be  the 
property  of  said  Robert  T,  Warrant,  deceased,  and  that 
thereafter  she  be  discharged  ;  and  that  she  pay  the  costs  of 
these  proceedings.  And  it  is  further  ordered  that  there  be 
a  stay  of  these  proceedings  for  the  space  of  twenty  days 
from  this  date." 

The  proceeding  was  as  for  contempt  in  disobeying  the 
order  of  the  court.  It  was  a  proper  method  by  which  to 
enforce  obedience  to  the  order  made  by  the  court  (Code,  121, 
122,  §§  321,  323,  333). 

The  petitioner  having  appea  redand  purged  the  contempt 
and  been  discharged  by  the  court  without  day,  the  coort 
was  without  jurisdiction  to  take  any  further  action  in,  or 
make  any  further  order  upon  the  attachment  proceeding. 
It  was  closed,  and  the  subsequent  order  committing  the 
petitioner  to  prison,  was  without  any  proceeding  to  support 
it.    It  was  without  authority  of  law,  and  is  utterly  void. 

The  demurrer  is  sustained,  and  the  order  of  discharge 
will  be  entered. 

Demurrer  sustained. 


Harris  9.  Durak. 


1.  Since  the  statute  of  1877  (Gen.  Laws,  g  595)  a  county  judge  asEnmlng  to 
aet  as  ex  officio  justice  of  the  peace  is  without  authority  of  law. 

9.  An  appeal  taken  to  the  county  court  from  a  county  judge  sitting  as  a  jastloe 
of  the  peace  is  nugatory.  In  such  caae,  however,  by  following  the  appeal 
and  consenting  to  trial,  the  county  court  having  jurisdiction  of  thesub* 
ject-matter,  the  appellee  may  waive  his  right  to  object  to  the  jurisdictioa 
over  the  person.  If  he  would  have  this  court  review  the  ruling  of  the 
court  below  denying  his  motion  to  dismiss  the  appeal,  he  must 
an  exception  to  such  ruling. 

Error  to  County  Court  of  Ouray  CourUy. 
The  case  is  stated  in  the  opinion. 
Mr.  C.  S.  TuoMASy  for  plaintiff  in  &aK€. 
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Messrs.  E.  Miles,  G.  W.  Andrews  &  Wm.  Stort,  for 
defendant  in  error. 

Thatcher,  C.  J.  On  the  14th  day  of  July,  Al  D. 
1877,  Abram  Cutler,  then  being  county  judge  of  Ouray 
county,  assuming  to  act  ex  officio  as  a  justice  of  the  pea<;e 
issued  a  summons  for  Harris  to  appear  before  him  to  answer 
the  suit  of  Duran  for  failure  to  pay  him  a  certain  demand 
not  exceeding  three  hundred  dollars. 

On  the  twentieth  day  of  the  same  month,  the  cause  coming 
on  to  be  heard,  Cutler,  in  his  assumed  capacity  of  justice 
of  the  peace,  gave  judgment  against  Harris  for  $207^^^  and 
costs,  from  which  Harris  appealed  to  the  county  court.  On 
the  trial  in  the  county  court,  Cutler,  in  the  capacity  of  county 
judge,  rendered  judgment  on  the  verdict  of  the  jury  against 
Harris  for  $3  45^5^  ^lid  costs.  The  case  is  brought  to  this 
court  on  error,  and  reversal  of  the  judgment  is  sought  on 
the  sole  ground  that  the  court  below  had  no  jurisdiction  to 
hear  and  determine  the  cause. 

Prior  to  the  first  session  of  the  State  legislature,  probate 
judges  were  vested  with  the  same  powera  and  jurisdiction 
conferred  by  law  upon  justices  of  the  peace.  R.  S.,  1868, 
p.  622,  §  3. 

By  the  schedule  to  the  State  Constitution,  the  provisions 
of  law  above  cited  then  in  force  were  made  applicable  to 
county  judges,  until  repealed.  §§  1  and  9  of  the  Sched- 
ule. March  22d,  1877,  the  statute  conferring  the  juris- 
diction of  justices  of  the  peace  upon  county  judges,  was 
repealed  Gen.  Laws,  p.  260,  §  25.  This  repealing  statute 
went  into  effect  ninety  days  after  its  enactment.  As  the 
summons  was  not  issued  in  this  case  until  July  14th,  1877, 
by  the  county  judge,  assuming  to  act  as  ex  offimo  justice 
of  the  peact%  it  was  without  authority  of  law.  The  whole 
proceeding  was  nugatory.  The  pretended  judgment  was 
coram  non  judice.  There  was  no  judicial  determination 
from  which  an  appeal  might  be  taken. 

The  appellee,  however,  followed  the  pretended  appeal. 
Vol.  IV— 56 
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Both  parties  duly  appeared  in  court,  one  to  prosecute,  and 
the  other  to  defend  the  cause.  And  although  the  record 
discloses  that  the  defendant  subsequently  made  a  motion 
to  dismiss  the  appeal  and  case,  which  was  denied,  there 
being  no  bill  of  exceptions,  it  does  not  appear  that  the 
defendant  excepted  to  this  ruling.  The  record,  however, 
affirmatively  shows  that  the  defendant  afterward  consented 
to  the  trial  of  the  case  before  the  county  court  and  invoked 
its  jurisdiction.  We  find  the  following  record  entry:  ''And 
thereupon,  upon  motion  of  the  defendaid  a  venire  was 
issued,"  etc.  The  suit  stood  as  though  it  had  never  bdbre 
been  brought,  and  was  then  pending  for  the  first  time  in 
the  county  court,  which,  beyond  question,  had  jurisdiction 
of  the  subjeot-matter  of  the  controversy. 

It  was  competent  for  the  defendant  to  waive  a  mere  per- 
sonal privilege  by  voluntarily  entering  his  appearance  in 
the  cause,  and  as  he  proceeded  to  trial  in  this  case,  which 
was  within  the  jurisdiction  of  the  court,  without  reserving 
an  exception,  we  cannot  now  entertain  an  objection  not 
properly  taken  in  the  court  below. 

The  judgment  of  the  lower  court  is 


De  La  Mar  et  al.  ?).  Hurd. 

1.  A  bUl  of  exceptions,  to  be  considered,  must  be  signed  and  sealed  bj  the 

judge. 

2.  Faults  in  pleading  are,  in  some  cases,  aided  bj  pleading  over.     Thus  in 

a  complaint  for  wrongful  detainer,  which  showed  privity  between  the 
plaintiff  and  one  defendant  only,  and  the  defendants,  husband  and  wife. 
filed  a  joint  and  several  answer,  the  husband  alleging  no  separate  right 
in  himself,  but  defendizkg  his  possession  by  allegations  of  his  wife's 
right,  hM^  that  the  husband,  though  not  a  party  to  the  original  contract, 
had,  by  his  answer,  put  himself  In  the  position  of  a  privy  for  the  poi^ 
poeee  of  the  action. 

Error  to  Probate  Court  cf  Clear  Creek  County. 
The  case  is  stated  in  the  opinion. , 
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Mr.  Prank  De  La  Mar,  for  plaintiffs  in  error. 

Mr.  W.  S.  Rockwell  and  Mr.  L.  C.  Rockwell,  for 
defendant  in  e.rror. 

Elbert,  J.  This  is  an  action  of  wrongful  detainer  under 
section  3  of  the  act  concerning  forcible  entry  and  detainer, 
R.  S.,  p.  332. 

What  purports  to  be  a  bill  of  exceptions  is  neither 
signed  nor  sealed  by  tlie  judge,  and  cannot  be  considered. 

Under  the  assignments  it  only  remains  to  consider  the 
sufficiency  of  the  complaint. 

To  the  complaint  it  is  objected,  that,  while  it  shows  privity 
between  the  plaintiff  and  the  defendant,  Fannie  A.  De  La 
Mar,  it  shows  no  privity  between  the  plaintiff  and  the 
defendant,  Frank  De  La  Mar,  lier  husband. 

The  defendants  appeared  in  the  action  and  .filed  a  joint 
and  several  answer.  The  defendant,  Frank  De  La  Mar, 
alleged  no  separate  or  distinct  right  or  title  in  himself,  but 
defended  his  possession  by  allegations  of  the  right  and  title 
of  his  wife,  Fannie  A.  De  La  Mar, 

If  it  be  conceded  that  privity  between  the  plaintiff  and 
defendant  is  essential  to  the  maintenance  of  an  action  under 
this  section,  we  are  of  the  opinion  that  the  privity  of  one 
of  the  defendants  will  support  it  where  the  co-defendant 
claims  in  right  of  the  defendant  that  is  privy.  Though  not 
privy  to  the  original  contract  between  the  parties,  he,  by 
his  answer,  puts  himself  in  a  position  of  a  privy  for  the 
purposes  of  the  action. . 

The  answer  in  this  respect  aided  the  complaint,  and  taken 
in  connection  therewith,  entitled  the  plaintiff  to  judgment 
upon  proper  evidence.   Gould's  Plead.,  p.  154,  §  192. 

The  judgment  of  the  court  below  is 

Affirmed. 

BiLi.  OF  Excsmovs,  TO  BE  OoKsiztBRSO.  MUST  BK  SiQNED  AKi>  Skalkd  b3''  the  Jodee: 
Xttrtt  V.  rnfr*,  1 1  CVilo.  52^:  Gntrtt  ▼.  I^opln.n  Pola  2M;  Mankalt  B.  Jf.  Co.  V.  KirOey,  8  ColaTulL 

IJKrjaiiVK  ("M.'UviN'T,  NOT  I>iiyrii:;j;D  to,  mny  be  cur'^d  by  subsequent  plcndlnffS: 
OotnraOj  *  G,  S.  Cto.  v.  People,  5  Colo.  41;  £u»hneU  v.  Oroake  H.  Jf.  Oo,  12  Colo.  2S0. 
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Pipe  v.  Smith. 

1.  It  is  competent  to  make  certain  the  sabject-matter  of  an  exception  in  a 
deed  made  in  general  terms,  by  evidence  aliunde, 

9.  Wliere  general  terms  of  description  are  used  in  a  deed  of  oouTejuioe, 
parol  evidence  is  admissible  to  applj  it  to  the  sabject-matter ;  and  wliea 
the  sabject-matter  of  an  exception  is  described  in  general  terms,  the  flame 
rale  applies. 

Appeal  from  District  Cotort  of  Jefferson  County. 

Ensign  B.  Smith,  the  appellee,  commenced  an  action  ot 
ejectment  in  the  district  court  of  Jefferson  county  against 
Pipe,  the  appellant,  at  the  Maj^  term,  lo73.  The  plaintiff 
claimed  title  in  fee  to  lots  numbered  one  to  six,  inclusive,  in 
hlock  numbered  nine  in  Bush  and  Fisher's  addition  to  the 
town  of  Golden.  The  defendant  appeared  and  pleaded 
the  general  issue.  Upon  the  trial,  as  appears  by  the  bill  of 
exceptions,  the  plaintiff  offered  in  evidence  :  First,  a  pat- 
ent from  the  government  of  the  United  States  to  Henry 
Altman,  probate  j  iidge  of  Jefferson  county  and  Territory  of 
Colorado,  and  his  successors  and  assigns,  in  trust,  etc.,  to 
the  east  lialf  of  the  south-east  quarter  of  section  twenty- 
eight,  and  the  west  half  of  the  south-west  quarter  of  sec- 
tion twenty-seven,  in  township  three  south,  range  sev- 
enty west,  in  pursuance  of  the  town  site  entry  of  Golden 
City,  under  the  act  of  Congress  approved  May  23,  1844,  en- 
titled, "  An  act  for  the  relief  of  the  citizens  of  towns  upon 
the  lands  of  the  United  States  under  certain  circumstances," 
which  patent  bears  date  the  first  day  of  September,  A.  D. 
1860.  Second,  a  deed  duly  acknowledged  and  recorded 
from  Josepli  Mann,  probate  judge,  to  him,  plaintiff;  to  the 
introduction  of  which  defendant  objected,  because  there 
was  no  evidence  that  Judge  Mann,  who  was  then  acting  in 
the  capacity  of  a  trustee,  had  complied  with  the  law  in  the 
execution  of  such  deed;  second,  because  there  was  no 
evidence  to  show  that  the  said  E.  B.  Smith,  grantee  in  said 
deed,     or    any     person    under    whom    he    claimed,    had 
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iiWd  or  presented  any  claim  in  writing  before  the  probnte 
judge  U>  the  property  mcintioned  in  said  deed,  within  the 
time  required  by  lawy  or  that  the  said  Smith  ever  filed  any 
such  statement  or  claim  in  writing  for  said  premises  before, 
said  probate  judge  jtliird,  because  thesre  was  no  evidence 
to  shov^  that  th^  said  Smith  was  in  the  occupation  of 
said  property  at  the  time  the  town  site  of  Golden  €ity  was 
entered  or  at  any  other  time,  or  that  he  was  in  the  posses- 
sion of  said  property  at  any  time.  The  court  overruled  the 
objections  and  allowed  the  dead  to  be  i;ead  in  evidence,  to 
which  ruling  the  defendant  then  and  Ihere  excepted.  It  was 
here  admitted  .that  the  said  Joseph  Mann  was  probate 
judge  at  the  time  the  said  deed  was  executed.  The  deed  is 
in  the  words  and  figures  following,  to  wit:  ''This  deed, 
made  this  eleventh  day  of  October,,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sixty-nine,  between 
Joseph  Mann,  probate  judge,  in  and  for  the  county  of  Jef- 
ferson and  Territory  of  Colorado,  party  of  the  first  part, 
and  Ensign  B.  Smith,  of  said  county,  of  the  second  part, 
wituesseth  :  tliat  the  said  party  df  the  first  part,  for  and  in 
consideration  of  thirty-five  dollars  and  thirty-seven  cents, 
to  him  in  liand  paid,  and  for  the  fulfillment  of  the  trusts  in 
the  probate  judge  reposed,  in  the  entry  of  the  town  site  of 
Golden  City  at  the  United  States  land  office,  hath  remised, 
released  and  quit  claimed,  and  by  these  presents  do  remise, 
release  and  quit  claim  unto  the  said  party  of  the  second 
part  and  to  his  heirs  and  assigns  forever,  all  the  following 
described  land,  situate  in  the  county  of  Jefferson,  and 
Territory  of  Colorado,  to  wit :  Commencing  at  the  north- 
east cornier  of  the  north  west  quarter  of  the  south-west 
quarter  of  section  No.  (27)  twenty-seven,  in  town  (3)  three 
soitth,  range  (70)  seventy  west,  nmning  thence  west  (2(^ 
twenty  chains,  thence  south  (2)  two  chains,  thence  south 
(.W  30')  thirty-four  degrees  and  thirty  minutes,  (28i)  twefri 
ty -three  and  one-quarter  chains;  thence  east  (7)  seven  chains, 
thence  north  (20)  twenty  chains,  to  the  place  of  beginning, 
containing  28  30-100  acres,  the  same  being  on  the  east  side 
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of  East  street  in  the  town  of  Golden  City  ;  and  a  portion 
of  the  north-west  quarter  of  the  south-west  quarter  of  sec- 
tion 27,  township  3  south,  range  70  west,  together  with 
all  the  estate,  right,  title,  interest,  property,  possession, 
claim  and  demand  whatsoever,  as  well  in  law  as  in  equity, 
of  the  said  party  of  the  first  part,  of,  in  or  to  the' above- 
described  premises,  and  every  part  and  parcel  thereof,  with 
the  appurtenances ;  to  have  and  to  hold  all  and  singular 
the  above  mentioned  and  described  premises,  together  with 
the  appurtenances,  unto  said  party  of  the  second  part,  his 
heirs  and  assigns,  forever. 

In  witness  whereof  the  said  party  of  the  first  part  has 
hereunto  set  his  hand  and  seal  the  day  and  year  first  above 
written. 

(Signed,)  Joseph  Mank, 

[seal]  Probate  Judge.^ 

The  defendant  admitted  ''  that  the  lots  in  dispute  in  this 
case  are  a  part  of  the  land  described  in  the  said  deed  from 
Joseph  Mann,  probate  judge,  to  Ensign  B.  Smith,  just  read 
in  evidence,  and  that  the  defendant  was  at  the  date  of  the 
commencement  of  this  suit,  and  still  is,  in  possession  of 
said  lots." 

The  plaintiff  here  rested  his  case. 

The  defendant  then  offered  and  read  in  evidence  a  deed  of 
conveyance  in  words  and  figures  as  follows :  "  This  deed, 
made  this  twenty  third  day  of  December,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  sixty-four,- be 
tween  Jonas  M.  Johnson,  probate  judge  [holding  lands  io 
trust  for  the  occupants  of  lots  in  Golden  City]  of  the  county 
of  Jefferson  and  Territory  of  Colorado  of  the  first  part,  and 
William  A.  H.  Loveland  [according  to  an  agreement  entered 
into  by  the  settlers  of  said  town]  of  the  county  of  Jeflferson 
and  Territory  of  Colorado  of  the  second  part,  witnesseth: 
That  the  said  party  of  the  first  part,  for  and  in  considera- 
tion of  the  sum  of  five  hundred  doUar&  to  the  said  party  of 
the  first  part,  in  hand  paid  by  the  said  party  of  the  second 
part,  the  receipt  whereof  is  hereby  confessed,  hath  granted, 


Digitized  by 


Google 


1878.]  PiPK  V.  Smith.  447 

bargained,  sold  and  conveyed,  and  by  these  presents  doth 
grant,  bargain,  sell,  convey  and  conlirm  nnto  the  said  party 
of  the  second  part,  his  heirs  and  assigns  forever,  all  the 
following  described  lots  or  parcels  of  land,  situate,  lying 
and  being  in  the  county  of  Jefferson  and  Territory  of  Colo- 
rado, to  wit :  The  east  half  of  the  south-east  quarter  of  sec- 
tion twenty-eight,  the  west  half  of  the  south-west  quarter 
of  section  twenty-sfeven,  the  east  half  of  the  northeast  quar- 
ter of  section  thirty -three,  and  the  west  half  of  the  north- 
west quarter  of  section  thirty-four,  township  three  south, 
range  seventy  west,  excepting  wTiai  lots  has  heretofore  been 
deeded  to  occupants  or  settlers^  avd  what  now  remains  in 
litigation  and  the  title  yet  undetermined  by  the  probaie 
judge^  holding  them  in  trust  for  the  occupants  of  the  town 
site  of  Oolden  City  under  the  preemption  laws  of  Con- 
gress,  for  tJie  use  of  the  occupants  the^^eof ;  to  have  and 
to  hold  the  same,  together  with  all  and  singular  the  appur- 
tenances and  privileges  thereunto  belonging,  or  in  anywise 
appertaining,  and  all  the  estate,  right,  titltt,  interest  and 
claim  whatsoever  of  the  said  party  of  the  first  part,  either 
in  law  or  equity,  to  the  only  proper  use,  benefit  and  behoof 
of  the  said  party  of  the  second  part,  his  heirs  and  assigns 
forever.  And  the  said  party  of  the  first  part,  the  aforesaid 
tracts  or  parcel  of  land  and  premises  unto  the  said  party  of 
the  second  part,  his  heirs  and  assigns,  against  the  claim  or 
claims  of  all  and  every  person  whatsoever,  doth  and  will 
warrant  and  forever  defend  by  these  presents. 

In  witness  whereof  the  said  party  of  the  first  part  hath 
hereunto  set  his  hand  and  seal  the  day  and  year  first  above 
written 

(Signed,)  Jonas  M.  Johnsok, 

[seal]  Probate  Judge. 

Signed,  sealed  and  delivered  in  presence  of  A.  O.  Patter- 
son." 

This  deed  had  been  duly  acknowledged  and  recorded  on 
the  day  of  the  date  thereof.    The  defendant  here  introduced 
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and  n^ad  in  evidence  thirteen  other  deeds  and  a  title  bond, 
showing  a  claim  of  title  from  William  A.  H.  Loveland  to 
and  connecting  himself  with  such  title.  The  defendant 
then  offered  in  evidence  tw^o  plats,  to  wit :  one  of  Fishers 
new  survey  of  the  town  of  Golden  City,  and  the  other  the 
plat  of  Bush  and  Fisher's  addition  to  Golden  City,  and, 
'^ to  shorten  the  recoid,  the  plaintiff  admits  that  the  said 
plats  both  cover  the  same  land,  and  such  land  is  that  part 
of  the  south-west  quarter  of  section  twenty-seven  of  Golden 
City  town  site  lying  east  of  East  street^  and  the  same  land 
described  in  the  deed  from  Mann,  probate  judge,  to  Ensign 
B.  Smith,  heretofore  read  in  evidence.  And  the  plaintiff 
here  further  admits  that  the  said  land,  as  included  in  said 
Fisher's  new  survey,  was  divided  off  into  blocks  and  num- 
bered respectively,  blocks  39,  40,  41,  42,  43,  44,  4.'),  46,  47, 
48  and  49." 
And  the  defendant  here  rested. 

The  plaintiff,  by  way  of  rebuttal,  here  proved  by  A.  D. 
Jameson  thstt  "witness  is  county  judge  of  Jefferson 
county,  Colorado.  This  book  marked  '  B  Ms  one  of  the 
books  of  record  of  the  probate  court  of  said  Jefferson 
county.  The  nine  papers  contained  in  this  wrapper  marked 
*  *G'  are  records  and  files  in  the  said  county  judge's  oflBoe, 
or  papers  in  the  case  of  ITme  v.  Smithy  formerly  pending 
in  the  probate  court  of  said  county,  and  are  all  the  papers 
witness  can  find  belonging  to  said  case  in  said  office,  after 
making  diligent  search  for  same^."  Plaintiff  here  offered  in 
evidence  the  said  nine  papers  in  said  wrapper  marked  'G,' 
refen-ed  to  by  witness  Jameson,  and  which  papers  for  con- 
venience are  designated  as  Nos.  1,  2,  3,  4,  5,  6,  7,  8  and  9, 
respectively,  and  paper  No.  1,  being  a  number  of  different 
papers  attached  together ;  the  said  different  papers,  com- 
posing paper  No.  1,  are  here  designated  as  A,  B,  C,  D,  E,  F 
and  H,  to  which  papers  and  each  thereof,  and  to  each  of 
said  papers  lettered  as  aforesaid,  the  defendant  objected  as 
evidence  and  to  the  same  being  read,  for  the  following  rea- 
sojp^,  to  wit :  ^^  l&L  BecauBQ  the  ^me  and  each  and  every 


Digitized  by 


Google 


1878.]  Pipe  ^.  Smith.  449 

thereof  are  immaterial,  irrelevant  and  not  competent  testi- 
mony. 2d.  Because  the  same  are  offered  as  a  whole  and 
not  separately.  3d.  Because  the  same  do  not  constitute 
proper  rebuttal  testimony.  4th.  Because  neither  the  sam^ 
nor  either  thereof  show  any  reference  to  the  lots  in  dispute 
in  this  suit.  5th.  Because  it  cannot  be  ascertained  or  detf^r- 
mined  from  said  papers  what  particular  piece  of  land,  if 
any,  was  in  dispute  between  Hine  and  Smith  in  that  suit. 
6th.  Because  it  cannot  be  determined  from  those  numbers 
of  said  papers  which  were  in  existence  before  December 
23, 1864,  what  land  was  in  dispute,  if  any,  between  said 
Hine  and  Smith,  that  is  to  say,  none  of  the  said  papers 
which  were  in  existence  before  or  ou  the  23d  day  of  Decem- 
ber, 1864,  the  day  the  deed  from  J.  M.  Johnson,  probate 
judge,  to  W.  A.  H.  Loveland  was  made  and  delivered,  and 
which  was  read  in  evidence  by  the  defendant  herein,  shows 
what  land  or  lots,  if  any,  was  in  dispute  or  litigation  in  said 
suit  of  Hine  v.  Smithy  and  none  of  the  said  papers  filed  in 
said  cause  after  said  deed  was  delivered  to  Loveland  can 
bind  Loveland  or  his  assignee.  7th.  Because  so  far  as  the 
statement  of  the  said  Hine,  filed  in  said  cause,  is  concerned, 
and  which  was  the  only  paper  in  existence  at  the  date  of 
the  Loveland  deed,  which  gives,  or  pretends  to  give,  a  dcv 
scription  of  the  land  in  dispute  in  said  suit  of  nine  v.  Smithy 
and  which  statement  is  paper  lettered  '  A,'  the  same  does 
not  describe  any  particular  piece  of  land  so  that  the  same 
may  be  located  thereby.  8th.  Because  the  said  papers  fall 
short  of  establishing  the  fact  that  the  particular  lots  or 
landj3  in  question  in  this  suit  were  in  litigation  when  the 
said  deed  from  the  probate  judge  to  Loveland  was  executed 
and  delivered,  and  are  therefore  immaterial  and  not  rele- 
vant testimony." 

The  objections  were  overruled,  and  exceptions  reserved. 
The  said  papers  were  substantially  as  follows : 

No.  1.— "A" 
Petition  of  Hine  to  the  probate  judge  to  the  effect  that 
Vol.  IV— 67 
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the  petitioiier  '^  is  the  owner  and  oooapaat  of  9.  portion  af 
the  west  half  of  sotUh-west  qua/rter  qf  section  (27)  twenty- 
seveUj  and  east  half  qf  the  souOi-east  quarter  qf  sedian 
twenly-eigM^  entered  and  included  in  the  town  site  (/ 
Golden  City^  Jefferson  county^  C.  7!,  owned  and  occuj^ed 
by  your  petitioner.  Your  petitioner  therefore  prays  that  a 
deed  for  the  above-mentioned  tract  of  land  may  issue  con- 
veying said  property  to  your  petitioner  in  pursuanoe  of 
law. 
Golden  Citt,  December  Sth^  18W. 

(Signed,)  Hexbt  B.  Hinr 

Continued  until  next  term.  J.  Mi  Johnsou,  probate  judge. 
Indorsed,   Henry  B.  Hine,  applicant  for  dead,  Golorado 

Territory,  Jefierson  Terriiory^ 
Filed  December  Cth^  1864. 

C.  C.  CARPSJirTKP,  Clerky 
By  A.  O.  Pattbrsox^  Deputy? 

**Oni  the  16th  day  of  January,  1862,  D.  K.  Wall  pre- 
empts the  following  described  property,  as  described  by  E. 
L.  Berthoud,  county  surveyor,  to  wit :  Beginning  at  a  stone 
lying  on  the  north  side  of  Clear  creek,  where  Tucker  Gulch 
creek  enters  Clear  creek,  and  from  said  stone  north  86^  east, 
8^  chains  to  a  post,  thence  north  50'^  east,  4i  chains  to  a  pine 
post,  thence  north  30^  west,  10  chains  to  a  laige  cottonwood 
40  ^  from  Clear  creek,  thence  north  34i  east,  5  chains  to 
anotitier  large  cottonwood  60  links  from  Clear  creek,  thence 
north  39^  east,  4^  chains  to  another  laige  cottonwood  70 
links  from  Clear  creek,  thence  north  21°  east,  1\  chains  to 
a  stone  mound,  thence  north  20  chains  to  atone  mound, 
thence  west  true  course,  40  chains,  to  another  stone  mound, 
thence  south  22^  west,  11^  chains  to  the  north-east  corner  of 
Golden  City  town  site,  thence  along  said  boundary  to  place 
of  beginning,  38J  chains,  with  course  of  60°  31'  east,  said 
land   containing  143^.  acres.     The  abo^e;  pre-emption  is 
recorded  in  book  B,  page  271,  and  dated  Jiuuary  Idtb,  A. 
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D.  1862.  Wall  to  fiine  deed,  on  the  26th  day  of  June, 
1862,  D.  K.  Wall  conveys,  by  deed  of  record,  the  above- 
deacribed  property  to  H.  B.  Hine,  for  $2,000.00.  Deed  is 
duly  recorded  in  book  '  D,'  pages  l71  and  172." 

Certificate  of  county  clerk  and  recorder  to  the  correctness 
of  the  foregoing,  and  that  th^  title  remained  in  Hine  on 
the  31i9t  day  of  December,  1864. 

*'C." 
Certificate  of  county  surveyor  of  the  correctness  of  sur- 
vey, and  the  following  certificate  of  the  county  cierk. 

"Territo.ry  of  Colorado,  )  .^  . 
COU7U7/  of  Jefferscm.        \  ^^** 

I,  C.  C.  Carpenter,  clerk  of  said  county,  do  hereby  certify 
that  that  portion  of  the  north-west  one-fourth,  of  south-west 
one-fourth,  Sec.  27,  T.  3  S.,  B.  70  west,  embracing  28  30-100, 
according  to  the  within  claim  or  farm  originally  entered  by 
D.  K.  Wall,  and  duly  recorded  in  book  B,  page  271,  and 
dated  January  16th,  A.  D.  1862  (copy  of  said  entry  is  here- 
with attached),  and  I  further  certify  that  the  said  28  30-100 
acres  is  embraced  in  the  entry  of  the  town  site  of  Golden 
City. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal 
of  said  county  this  2d  day  of  January,  1865. 

C.  C.  Carpenter,  Qlerk. 
By  A.  O.  Pattm»on,  Deputy. 

Commencing  at  the  north-east  corner  of  the  north-west 
quarter  of  the  south-west  quarter,  section  27,  township  3 
south,  range  70  west,  running  thence  west  20  chains, 
thence  south  2  chains,  thence  south  34"^  30',  23i  chains, 
thence  east  7  chains,  thence  north  20  chains  to  the  place  of 
beginnings  containing  28  30-100  acres." 

Appeal  bond  from  Hine  to  Smith,  reciting,  "that,  whereas 
Henry  B.  Hine  lately  obiained  a  decree  in  the  probate 
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court  in  and  for  the  county  of  Jefferson,  and  Territory  of 
Colorado,  for  the  title  to  a  certain  piece  of  land  held  in  trust 
for  the  occupants  of  the  towns  ite  of  Golden  City.  Now  if 
the  said  Ensign  B.  Smith  shall  prosecute  his  suit  with  eflfect 
or  sUall  pay  whatever  damages  and  costs  may  be  adjudged 
against  him,  then  this  obligation  to  be  void,  otherwise  to 
remain  in  full  force  and  effect."  Duly  signed  and  approved 
January  10, 1866. 

Summons  and  sheriff's  return  of  service,  commanding 
the  appearance  of  Smith  before  the  probate  court  to  answer 
the  claim  of  Hine  to  land  described  as  *'  28  acres  in  section 
27,  town  3.  range  70  west,  and  lying  in  the  town  plat  of 
Golden  City.'' 

"In  the  matter  of  the  application  of  Henry  ffine,  on 
application  to  pre-empt  certain  lands,  parcels  of  the  town 
site  of  Golden  City,  Ensign  B.  Smith,  summoned  by  the 
order  of  the  probate  judge  of  Jefferson  county,  Colorado 
Territory,  moves  the  said  probate  judge  to  dismiss  the  said 
proceeding  for  the  following  reasons  :  First,  because  said 
application  is  not  made  within  the  time  required  by  law  ; 
second,  because  said  proceedings  should  have  been  by  bill 
in  chancery,  and  for  other  good  and  sufficient  reasons  of 
record.  Wherefbre  he  claims  that  said  application  may  bo 
dismissed. 

(Signed,)  Browne,  Hunt  &  Cochran, 

Attorneys  for  Smith. 

Overiniled.  J.  M.  Johnson,  Prdbaie  Judge. 

Indorsed :     Henry  B.  Hines,  application  to  pre-empt  part 
of  Golden  City. 

Motion  to  dismiss,  filed  January  2d,  A.  D.  1865. 

C.  C.  Carpenter,  Clerk. 
By  J.  O.  Allen,  Acting  Deputy? 
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Subpffina  issued  January  2,  1865,  for  certain  witnesses  to 
appear  before  tlie  probate  court  to  testify  on  behalf  of  Hine 
in  a  cause  pending  in  said  court,  ''  wherein  H.  B.  Hine  is 
plaintiff,  and  E.  B.  Smith  is  defendant.'^ 

No.  2. 

** Jefferson  County,  )  ««  . 
Colorado  Territory,    \  **'  * 

In  the  matter  of  the  claim  of  H.  B.  Hine  and  E.  B.  Smith 
for  a  title  to  a  portion  of  the  Golden  City  town  site.  It 
appearing  that  the  original  papers  in  the  cause  before  said 
probate  judge  have  been  sent  up  to  the  supreme  court  and 
are  now  on  tile  in  the  office  of  the  clerk  of  said  court,  and 
they  being  necessary  for  the  trial  of  said  matter  and  can 
only  be  withdrawn  by  leave  of  said  court,  it  is  therefore 
stipulated  that  the  hearing  of  said  cause  set  for  the  6th  inst. 
be  continued  until  said  papers  can  be  so  withdrawn  by 
leave  of  said  supreme  court,  either  party  having  leave  to 
file  amended  petitions  in  said  cause  at  any  tiraq  before 
time. 

(Signed)  S.  E.  Browne,  AlPyfor  Smith. 

Alfred  Sayre,  AtPyfor  Iline?^ 

No.  3 

"Summons  to  Smith  and  Hine  to  appear  before  the 
probate  judge  of  Jefferson  county  on  the  9th  day  of  April, 
1866,  to  contest  their  respective  rights  to  the  north-west 
quarter  of  the  south-west  quarter  of  section  twenty-seven, 
township  three  (8)  south,  mnge  seventy  (70)  west,  being 
a  portion  of  the  town  site  of  Golden  City,  in  said  county, 
under  an  act  entith^d  *An  act  prescribing  rules  and  regula- 
tions for  the  execution  of  the  trust  arising  under  the  act  of 
Congress  entitled  'An  act  for  tlie  relief  of  citizens  of  towns 
upon  lands  of  the  United  States  under  certain  cii-cumstan- 
ces,'  approved  March  11,  1864.  Served  by  reading  to 
Smith,  Hine  « not  found,'  '* 


Digitized  by 


Google 


454  Pipe  «.  Smitu.  [Dec.  T, 

jSo.  4. 

"Jefferson  County,  I 
Colorado  Territory.    J:**- 

Before  the  probate  judge.  In  the  matter  of  the  claim  of 
Henry  B.  Hine  and  Ensign  B.  Smith  for  title  to  certain 
parts  of  the  Golden  City  town  site.  It  is  hereby  stipulated 
and  agreed  by  and  between  the  said  Henry  B.  Hine  aud 
Ensign  B.  Smith,  that  the  probate  judge  of  said  county  of 
Jefferson  shall  convey  to  the  said  Ensign  B.  Smith  the 
premises  described  in  the  several  claims  of  said  parties  by 
such  deed  of  conveyance  as  is  authorized  by  law,  and  that 
the  said  Ensign  B.  Smith  pay  to  the  said  probate  judge  the 
costs  and  expenses  of  making  such  conveyance,  and  also 
the  sum  due  for  the  value  of  such  premises  as  provided  by 
the  statute  of  said  Territory  of  Colorado  in  that  behalf. 
^Signed)  Ensign  B.  Smith, 

By  Sam.  E.  Browne,  Jiis  Attorney. 

Henry  B.  Hine, 
By  Alfred  Satre,  his  Attorney. 
Indorsed,  Hine  v.  Smith. 
Stipulation,  filed  October  2,  1869. 

J.  Mann,  Probate  Judged 

No.  5. 

^^  Ensign  B.  Smithy  appellant,  v.  Henry  B.  Hine^  appel- 
lee. Appeal  from  judge  of  probate  of  Jefferson  county. 
January  term,  1865. 

The  appellee,  who  was  the  petitioner  below,  filed  his 
statement  with  the  probate  judge  of  Jefferson  county, 
claiming  to  own  and  occupy  the  premises  described  therein 
in  pursuance  of  the  act  of  Congress  of  the  23d  May,  1844, 
authoiizing  the  entry  in  the  land  oflBce  of  the  proper  land 
district  a  portion  of  the  public  doniain  in  trust  for  the  sev- 
eral use  of  citizens  in  towns  situated  on  the  public  lands. 
The  petition  is  dated  the  6th  day  of  December,  1865,  and 
recites  that  petitioner  is  the  owner  and  occupant  of  a  por- 
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tioii  of  sections  27  and  28,  entered  and  included  in  the  town 
site  of  Golden  City,  and  prays  the  probate  judge  to  execute 
a  deed  to  him  for  the  land  therein  described.  The  appel- 
lant, Smith,  appeared  before  the  probate  judge  and  con- 
tested the  claim  of  the  petitioner,  but  upon  what  ground 
the  record  does  not  show,  inasmuch  as  no  statement  of  the 
claim  of  Smith  to  the  land  in  question  appears  to  have  been 
filed  by  him.  The  determination  of  the  probate  judge  was 
made  in  behalf  of  the  appellee  to  the  land  described,  at  the 
January  term  of  the  probate  court,  1865,  from  which 
determination  Smith  appealed  to  this  court.  We  find  no 
assignment  of  errors  filed  in  this  court,  but  in  lieu  thereof 
a  brief  filed  by  the  counsel  for  the  appellee,  to  which  no 
counter  brief  was  interposed.  We  are  disposed  to  overlook 
the  neglect  to  file  an  assignment  of  errors  in  this  particular 
ease,  but  we  announce  that  in  the  future,  in  every  case  where 
the  usual  plea  shall  be  wanting,  the  appeal  will  be  sum- 
marily dismissed  without  further  inquiry.  This  being  a 
epecial  proceeding  out  of  the  usual  course,  and  in  some 
sense,  an  anomalous  one,  we  waive  the  irregularity  in  this 
instance  of  not  formally  assigning  errors  to  be  relied  upon 
by  the  appellant.  There  is  nothing  on  the  face  of  the  record 
from  which  we  can  ascertain  the  time  when  the  entry  was 
made  in  the  land  office  of  the  United  States  by  the  probate 
judge,  nor  is  it  shown  by  the  papers  in  the  cause  what  sec- 
tion or  part  of  sections  of  the  public  domain  were  so  entered 
by  the  proper  evidence  in  such  case. 

It  is  claimed  that  this  proceeding  was  instituted  under 
the  special  act  of  the  legislative  assembly,  approved  3d  of 
March,  1864,  and  that  the  appeal  therefor  should  have  been 
taken  to  the  district  court  of  the  proper  district ;  but  we 
think  the  application  was  made  under  the  general  act  of 
11th  of  March,  1864,  because  in  his  petition  Hine  does  not 
describe  himself  as  residing  on  the  land  in  dispute  at  the 
time  of  the  entry  by  the  probate  judge,  and  as  having  been 
a  party  to  the  agreement  mentioned  in  the  first  section  of 
special  act  of  3d  March,  1864.    Under  either  act  it  wad 
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clearly  incumbent,  upon  the  appellee  Hine,  particularly  to 
Bet  out  and  define  the  lands  and  specify  the  lots  which  he 
sought  to  have  conveyed  to  him.  The  petition  of  the  claim- 
ant is  the  foundation  of  the  whole  proceeding.  It  answer^ 
for  the  declaration  in  the  cause,  and  it  does  not  specify  by 
metes  and  bounds  the  lands  claimed  by  him  with  such  cer- 
tainty that  the  probate  judge  could  execute  a  proper  con- 
veyance to  the  claimant.  The  evidence  in  the  case  intro- 
duced by  the  appellee  specifically  described  the  lands 
claimed,  but  it  mky  as  well  have  embraced  any  other  por- 
tion of  sections  27  and  28  as  the  portion  designated.  The 
claim  or  statement  of  the  claim  of  Hine  is  the  pleading  in 
the  case,  and  the  plea  and  evidence  must  agree.  The  evi- 
dence adduced  enlarges  and  defines  the  statement,  and  it  is 
from  the  evidence,  and  not  from  the  statement  or  claim  filed, 
that  the  probate  judge  could  accurately  describe  in  the  con- 
veyance the  land  adjudged  by  him  to  the  claimant  Hine. 
Inasmuch  as  we  think  the  petition  or  statement  of  Hine  to 
be  the  basis  of  the  whole  proceeding,  we  do  not  find  it 
necessary  to  consider  other  objections  urged  by  the  parties, 
but  remand  the  cause,  with  leave  to  the  appellee  to  amend 
his  petition  or  statement,  and  for  such  other  proceedings 
after  such  amendment  as  may  be  deemed  necessary  in  the 
premises. 

By  the  Court.  Proceedings  reversed  with  costs  and  cause 
remanded.  The  chief  justice,  having  been  of  counsel,  did 
not  sit  in  the  case. 

Indorsed  :  JS.  B.  Smith  v.  Henry  B.  Bine. 
Opinion  filed  January  18th,  1869. 

M.  L.  HoRH,  Clerk.'' 

No.  6. 

"  Territory  OF  OoLonABo,  )        . 
County  of  Jefferson.    \  **•  • 

To  the  sheriff"  of  Jefferson  county  :  Ton  will  give  notice 
to  Ensign  B.  Smith  and  Henry  B.  Hine,  adverse  claimants 
to  certain  lots  or  parcels  of  land  in  the  Golden  City  town 
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site.  Whereas,  Ensign  B.  Smith  has  this  day  filed  in  the 
probate  court  of  Jefferson  county  the  decision  of  the  su- 
preme court  of  Colorado  Territory,  remanding  said  cause  to 
the  probate  court  for  a  new  trial,  Now  you,  Ensign  B. 
Smith  and  Henry  B.  Hine,  will  each  of  you  be  and  appear 
before  the  probate  judge  of  Jefferson  county,  at  his  office 
in  Gtolden  City,  on  the  6th  day  of  July,  A.  D.  1869,  at  ten 
o'clock,  A.  M.,  of  said  day,  when  and  where  your  proofs 
and  allegations  will  be  heard  in  reference  to  said  adverse 
claim. 

Witness,  J.  M.  Johnson,  probate  judge,  and  eayofioio 
derk  of  the  probate  court  at  Golden  City,  Jefferson  county , 
ttus24th  day  of  Jane,  A.  D.  1869. 

[seal.]  J.  M.  Johnson,  Probate  Judged 

This  citation  was  served  by  the  sheriff  June  25th  1869,  by 
personal  service  on  Smith,  and  notice  to  Alfred  Sayre,  at- 
torney of  Hine. 

No.  7. 

*'In  the  matter  of  Henry  B.  Hine,  who  claims  a  certain 
portion  of  the  town  site  of  Golden  City,  vs.  Ensign  B. 
Smith.  Petition  to  the  probate  court  or  judge  of  Jef- 
ferson county  for  title.  And  now  comes  the  said  Ensign  B. 
Smith,  and  files  with  the  probate  judge  of  said  county  the 
certificate  of  the  clerk  of  the  supreme  court  annulling  and 
reversing  the  former  order  of  the  said  probate  court  in  the 
premises,  and  prays  tha  the  may  be  permitted  to  file  his 
claim  for  the  title  to  said  premises  described  in  the  evidence 
in  said  proceedings,  and  that  the  probate  judge  will  forth^ 
with  cause  such  other  and  further  proceedings  in  the  prem- 
ises to  be  taken  on  the  part  and  behalf  of  the  said  Henry  B. 
Hine,  as  are  ordered  and  directed  in  the  judgment  of  the 
supreme  court  of  Colorado  Territory  in  that  behalf,  by  a 
short  day  to  be  named  in  such  order,  and  issue  citation 

thereon. 

S.  E.  Browne, 

AttoTTieyfor  E.  B.  Smithy  the  claimant  and  oofntestanJtP 

Indorsed  :  Filed  January  34,  1869, 
Vol.  IV-«8 
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No.  a 

^^In  the  Supreme  Court  of  the  Territory  of  Colorado,  at  the 
July  term  thereof,  A.  D.  1808,  Ensign  B.  Bmiih,  appdlant, 
y.  Henry  B.  Hine^  appellee.  Appeal  from  probate  court 
Jefferson  county.  This  cause  haviug  been  argued  and  sub- 
mitted to  the  court  heretofore,  and  at  the  July  term,  A.  D. 
1867,  and  hereupon  all  and  singular  the  premises  being 
seen,  and  by  the  said  court  before  the  justices  thereof^  now 
here  fully  understood,  and  mature  deliberation  being  there- 
upon had,  it  appears  to  the  said  court  that  in  the  record, 
and  proceedings  aforesaid,  there  is  manifest  error.  There- 
fore it  is  considered  that  the  judgment  aforesaid  for  the 
errors  aforesaid,  be  revoked,  rereraed  and  altogether  held 
for  naught  and  that  the  said  appellant  be  restored  to  all 
things  which  he  hath  lost  by  occasion  of  said  judgment. 
And  it  is  further  considered  that  said  appellant  do  have  and 
recover  of  and  from  the  said  appellee  the  sum  of -dol- 
lars and cents,  for  his  costs  and  charges  by  him  laid 

out  and  expended  in  the  prosecution  of  the  aforesaid 
appeal,  by  the  said  court  now  here  adjudged  to  the  said 
appellant  with  his  assent,  and  that  execution  issue  therefor; 
and  it  is  further  ordered  that  this  cause  be  remanded.  The 
chief  justice,  having  been  of  counsel,  did  not  sit  in  this 
cause. 

Certificate  of  the  clerk  of  the  Supreme  Court  that  the 
foregoing  order  was  made  and  entered  of  record  in  said 
court  in  said  cause  January  18th,  1869.*' 

Piled  June  24,  1869. 

Na9. 

"  To  the  Hon.  Jonas  M.  Johnson,  probate  judge  of  Jef- 
ferson county,  in  the  Territory  of  Colorado  : 

I,  Ensign  B.  Smith,  of  said  county,  do  hereby  file  my 
claim  for  title  to  a  certain  portion  of  the  Golden  City  town 
site,  in  said  county,  and  which  is  particularly  and  fully 
described  on  the  plat  or  map  herewith  filed,  marked  *  A,^ 
and  in  the  description  thereof,  also  herewith  filed,  marked 
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*  B,'  and  both  of  which  are  made  a  part  of  this  petition. 
And  the  said  claimant  further  says  that  he  claims  title  to 
the  said  land  and  premises  by  virtue  of  settlement,  occu 
pam^y,  and  lasting  and  valuable  improvements  made 
theieon  by  his  grantor  and  purchased  by  him.  Said  claim- 
ant further  says  that  he  occupied  and  cultivated  said  prem- 
ises for  four  years,  and  paid  all  taxes  assessed  against  the 
said  premises-  for  said  period.  He  files  this  claim  as  an 
amendment  to  his  former  claim  on  the  25th  day  of  May,  A. 
I>.  1866,  and  in  pursuanoe  of  the  judgment  of  the  Supreme 
Court  of  said  Territory. 
(Signed,)  E.  B.  Smith. 

Beginning  at  the  north-east  corner  of  Golden  City  town 
site,  as  established  by  N".  P.  Reynolds,  county  surveyor, 
oi*  whlfch  north-east  comer  of  town  is  also  the  north-east 
corner  of  the  west  one-half  of  south-west  quarter,  section  27, 
town  No.  3  south,  range  70  west,  and  flrom  said  corner  west 
true  course  20  chains  to  a  one-quarter  section  corner,  thence 
south  true  course  2  chains  28  links,  to  a  stake,  thence  along 
east  side  of  East  stf^etas  originally  laid  out  and  as  shown 
in  plat  on  i-ecord  in  Jefferson  county,  south  Sf)""  80'  east  21 
chains  74  links  to  a  stake,  thence  east  true  course  7  chains 
62  links  to  a  corner  on  east  boundary  of  town  site,  thence 
north  true  course  20  chains  to  the  point  of  beginning:  said 
tract  of  land  containing  29  and  65-100  acres,  more  or  less, 
and  surveyed  and  lines  run  with  a  variation  of  15^  east. 

E.  L.  Bebthoud,  Engineer. 
Indorsed :    Filed  July  2d,  1869. 

J.  M.  Johnson,  Probate  Judge?'* 

The  plaintiff  then  oflfered  an  entry  in  evidence  in  book 
"B,"  referred  to  by  witness  Jameson,  on  page  119,  to 
which  the  defendant  objected,  because  the  same  "was  irrele- 
vant, immaterial  and  incompetent  testimony,  but  the  court 
overruled  the  said  objection  and  allowed  the  said  entry  to 
be  read  in  evidence,  to  which  ruling  of  the  court  the  defends 
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ant  then  and  there  excepted,  which  entry  is  in  the  words 
and  figures  following,  to  wit :  "  Henry  B.  Hine  and  Ensign 
B.  Smith,  contestants  to  certain  lands  in  Golden  City  town 
site,  before  J.  M.  Johnson,  probate  judge.  Suit  reraandt^ 
with  leave  to  appellee  to  amend  petition.  By  agreement  of 
parties,  suit  was  set  for  Friday,  the  23d  of  August.  Hint*, 
by  his  attorney,  Alfred  Sayre,  asked  for  subpoena,  and 
which  was  issued.  July  23d,  Henry  B.  Hine  appeared,  bv 
Alfred  Sayre,  his  attorney,  and  E.  B.  Smith  by  Browne  and 
Mechling,  his  attorneys,  and  by  agreement  of  counsel  this 
cause  is  continued  for  sixty  days,  or  until  September  the 
2d,  1869,  at  ten  o'clock  a.  m. 

Attest,  J.  M.  Johnson,  Probaie  Judged 

The  plaintiff  then  offered  in  evidence  an  entry  on  page  17 
of  eaid  book  "  B,"  to  which  the  defendant  objected,  because 
the  same  was  incompetent,  irrelevant  and  immaterial  evi- 
dence, but  the  court  overruled  the  said  objections  and 
allowed  the  said  entry  to  be  read  in  evidence,  to  which 
ruling  of  the  court  the  defendant  then  and  there  excepted : 
said  entry  is  in  the  words  and  figures  following,  to  wit  : 
"  Henry  B,  Ilinei  v.  E.  B.  Smith,  In  chancery.  January 
term.  And  now,  on  this  second  day  of  the  term  comes 
plaintiflf  by  his  attorney,  and  E.  B.  Smith  by  his  attorney, 
whereupon  plaintiff  moves  the  court,  to  give  judgment  for 
plaintiff  (defendant  not  having  set  up  any  claim  in  writing 
nor  deposited  the  money  as  required  by  statute),  and  grant 
deed  for  the  land  claimed  in  plaintiffs  petition ;  whereupon 
the  court,  after  examining  the  petition  and  evidence,  and 
the  money  having  been  tendered  as  required  by  section  — 
ordered  the  petition  granted  and  a  deed  to  be  made  to 
Henry  B.  Hine,  plaintiff;  whereuppn  the  defendant  gave 
notice  of  appeal. 

Attest,  J.  M.  Johnson,  ProJafe  Judge. 

Transcript  made  February  7th,  1867." 

The  plaintiff  then  called  J.  M.  Johnson  as  a  witness,  who 
.  testified  that  he  was  probate  judge  of  Jefferson  county  in 
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1864,  and  as  such  probate  judge  executed  the  deed  to  Love- 
land,  introduced  in  evidence  by  the  defendant.  The  foUovr- 
ing  question  was  here  asked  witness :  "  What  lands  were 
in  litigation  at  the  time  you  executed  the  Loveland  deed  8 
To  which  the  defendant  objected,  because  not  the  best  evi» 
dence,  incompetent,  irrelevant  and  immaterial ;  that  if  there 
was  any  land  in  litigation,  the  record  of  the  suits  was  the 
best  evidence,  and  the  same  could  not  be  shown  by  parol, 
but  the  court  overruled  said  objections,  to  which  ruling  the 
defendant  then  and  there  excepted  —  witness  answered: 
There  was  the  first  lot  on  the  corner,  where  Everett's  Bank 
is,  and  these  fifteen  acres  on  the  east  side  of  East  street,  the 
same  land  that  Smith  claims  now.  Question:  Who  was 
litigating  about  that  land  ?  Objected  to  by  defendant,  be- 
cause not  competent,  material  or  rebuttal  testimony,  but 
the  court  overruled  said  objections,  to  which  ruling  the  de- 
fendant then  and  there  excepted.  Answer :  Mr.  Hine  and 
Mr.  Smith.  The  trial  was  commenced  before  me,  before  the 
Loveland  deed  was  made.  Question :  Did  Mr.  Loveland, 
at  the  time  you  made  this  deed,  claim  that  land  at  all  that 
Smith  and  Hine  were  litigating  about  ?  To  which  defend- 
ant objected  because  not  competent,  material  or  relevant, 
and  not  rebuttal,  but  the  court  overruled  said  objections,  to 
which  ruling  of  the  court  the  defendant  then  and  there  ex- 
cepted. Answer :  No,  sir,  there  was  no  claim  set  up  by 
anybody  except  these  two  men  before  me.  Here  the  papers 
in  wrapper  'G,'  heretofore  introduced,  were  handed  this 
witness,  who  said  part  of  these  were  filed  before  me  and 
part  not  I  went  out  of  office  before  that  litigation  was 
finally  determined.  This  entry  in  book  *B,'  page  17,  is  in 
my  handwriting,  and  concerns  this  land,  was  made  in  suit 
between  Hine  and  Smith,  and  entry  on  page  119  is  also  in 
my  handwriting.  Question :  Was  it  with  reference  to  this 
land  and  these  lots  which  you  say  were  in  litigation  that 
you  made  the  exceptions  in  the  Loveland  deed  ?  To  which 
the  defendant  objected  because  neither  competent,  material 
or  relevant,  but  the  court  overruled  the  said  objections,  to 
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which  ruling  the  defendant  then  and  there  excepted.    An- 
swer: Of  course  it  was." 

Here  the  evidence  was  closed^  bnt  afterward,  on  the  2i8t 
of  November,  1877,  on  motion  of  the  plaintiff,  the  case  was 
re-opened  and  the  plaintiff  introduced  Joseph  Mann  as  a 
witness,  who  testified  as  follows  :  I  was  probate  jadge  of 
Jefferson  county  in  1868  or  1869,  am  not  certain  which. 
The  following  question  was  then  asked  witness :  "Was 
there  a  matter  in  controversy  before  you  while  you  were 
probate  judge,  between  Hine  and  Smith  in  reference  to 
land  ?  To  which  question  the  defendant  objected,  because 
the  evidence  sought  was  not  tlie  best  evidence,  not  compe- 
tent, could  not  be  proved  by  parol,  but  the  court  overruled 
said  objections,  to  which  ruling  the  defendant  then  and 
there  excepted.  Answer :  There  had  been  before  I  came 
into  office.  There  was  a  stipulation  filed  before  me  between 
Hine  and  Smith.  I  never  tried  any  matter  between  them. 
This  is  the  stipulation,  referring  to  one  of  the  papers  in 
wrapper  *  G,'  and  is  paper  No.  4.  I  made  a  deed  to  Smith 
in  pursuance  of  that  stipulation.  I  do  not  think  I  made 
any  record  of  the  matter." 

Jonas  M.  Johnson  was  then  sworn  on  part  of  plaintiff, 
and  said :     "  I  do  not  recollect  whether  I  made  any  other 
entry  in  suit  of  Hine  v.  Smithy  than  those  on  pages  IT  and 
119  of  book  '  B.' " 

Question:  "Canyon  describe  the  land  in  controversy 
between  Hine  and  Smith  ?  To  which  the  defendant 
objected,  because  the  evidence  sought  was  not  the  best 
evidence,  and  is  incompetent,  irrelevant  and  immateriaL 
Such  fact  cannot  be  established  by  parol.  But  the  court 
overruled  said  objections,  to  which  ruling  the  defendant 
then  and  there  excepted.  Answer :  It  is  a  portion  of  sec- 
tion twenty-seven,  lying  between  the  east  line  of  the  part  of 
the  subdivision  of  the  quarter  on  East  street ;  is  a  part  of 
the  south-west  quarter  of  said  section,  that  part  which  lies 
east  of  East  street.  Question:  Did  Mr.  Hine  file  along 
with  his  petition,  subsequently  or  before  you  decided  the 
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0066)  a  survey  Bkowing  the  land  he  claimed  ?  To  which 
defendant  objected,  becanee  imma1;erial  and  not  the  best 
evidence,  but  the  court  overruled  the  said  objections,  to 
which  ruling  the  defendant  then  and  there  excepted. 
Answer :  Before  I  made  the  decision  there  was  a  survey 
bill  of  this  particular  portion  filed  before  me  by  Hine, 
which  described  particularly  the  piece  of  land  I  have  men- 
tioned thaf  lies  east  of  East  street,  in  section  twenty-seven; 
I  can  tell  why  I  know  it  was  filed ;  when  he  first  applied 
for  this  land,  he  applied  for  the  whole  as  farming  land ;  I 
told  him  I  had  no  right  to  give  a  deed  for  that,  but  must 
confine  it  to  what  is  in  the  town  of  Golden  City ;  he  then 
got  a  surveyor  and  made  a  survey  bill  of  this  particular 
portion,  and  had  it  filed  with  the  court;  this  must  have 
been  before  I  gave  a  decision ;  I  could  not  say  now,  but  I 
suppose  it  was  before. then,  because  otherwise  I  would  not 
have  given  a  decision ;  there  was  no  honse  on  that  land  at 
that  time  except  the  remains  of  the  house  of  the  orij^nal 
proprietor  of  the  land,  David  K.  Wall.  On  cross-examina- 
tion witness  said,  I  do  not  remember  whether  the  survey 
bill  was  filed  before  the  B3d  day  of  December  or  not ;  I  do 
not  think  it  was  filed  after  the  case  had  been  decided  by 
the  supreme  court,  but  am  quite  confident  it  was  done 
before  then  ;  that  part  of  said  town  site  lying  east  of  East 
street  was  not  then  laid  ofi*  into  lots  and  blocks,  nor  at  any 
time  prior  thereto." 

Here  the  plaintiff^  E.  B.  Smith,  was  sworn  in  his  own 
behalf,  and  testified  :  ^*  I  was  present  at  the  trial  of  the  suit 
between  Hine  and  myself  brfore  J.  M.  Johnson,  probate 
judge,  but  do  not  recollect  particularly  the  evidence  given  in 
that  case.  Question  :  Was  there  a  survey  given  in  evidence 
at  that  time  ?  To  which  the  defendant  objected,  because 
such  evidence  is  iminaterial,  irrelevant  and  not  competent, 
but  the  court  overruled  said  objections,  to  which  ruling  of 
the  court  defendant  then  and  there  excepted.  Answer :  I 
think  there  was  ;  I  know  when  that  survey  was  made,  but 
cannot  now  give  the  date.    Question :  Of  what  hsoA  waa 
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that  survey  given  in  evidence?  To  which  defendant 
objected,  because  not  the  best  evidence,  incompetent  and  im- 
material, but  the  court  overruled  the  said  objections,  to 
which  ruling  the  defendant  then  and  there  excepted- 
Answer :  The  portion  of  section  twenty-seven  lying  east  of 
East  street.  Question:  Describe  that  land,  if  you  can. 
To  which  question  the  defendant  objected,  because  incom- 
petent, irrelevant  and  immaterial,  and  not  the  best  evidence, 
but  the  court  overruled  said  objections,  to  which  ruling  the 
defendant  then  and  there  excepted.  Answer:  It  is  the 
west  half  of  tlie  south-west  quarter,  I  think,  of  section 
twenty-seven,  that  lies  east  of  East  street." 

Here  the  plaintiff  read  in  evidence  a  private  act  of  the 
legislative  assembly  of  Colorado  Territory,  entitled  '*  Ad 
act  to  legalize  and  confirm  the  entry  of  the  town  site  of 
Golden  City  approved  March  3d,  1864,  found  on  pages  213 
and  214,  Session  Laws  of  1864. 

The  defendant  here  read  in  evidence  certified  copy  from 
the  register  and  receiver's  office  of  the  town  site  entry  of 
Golden  City,  showing  that  such  entry  was  made  on  the  I8th 
day  of  January,  1864,  whereupon  the  court  found  the  issues 
in  favor  of  the  plaintiff,  to  which  finding  the  defendant  then 
and  there  excepted,  and  thereupon  the  court  gave  judg- 
ment upon  said  finding  in  favor  of  the  plaintiff,  to  which 
judgment  the  defendant  then  and  there  excepted. 

To  reverse  this  judgment  the  defendant  below  prayed 
an  appeal  to  this  court. 

Messrs.  Willard    Teller  and  A.  H.  Db  Peanoe,  for 

appellant. 

Mr.  John  W.  Blackburn,  for  appellee. 

Elbert,  J.  The  deed  made  by  the  probate  judge  to 
Loveland  excepted  from  the  grant  *'what  lots  have  hereto- 
fore been  conveyed  and  what  now  remain  in  litigation,  and 
the  title  yet  undetermined  by  the  probate  judge,  holding 
them  in  trust  for  the  occupants  of  the  town  site  of  Golden 
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City,  under  the  pre-emption  laws  of  Congress,  for  the  use 
of  the  occupants  thereof." 

It  was  competent  to  make  certain  the  subject-matter  of  this 
exception  by  evidence  aliunde.  The  exception  in  the  deed 
being  of  lands  in  litigation  and  undetermined  by  the  probate 
judge,  the  record  and  files  in  the  case  of  Hine  v.  Smithy 
pending  before  the  probate  judge  at  the  date  of  the  deed  to 
Loveland,  was  the  best  evidence  to  show  what  lands  were 
in  controversy  in  that  case,  with  a  view  of  showing  the  sub- 
ject-matter of  the  exception. 

We  think  that  the  records  and  files  put  in  evidence  suf- 
ficiently described  and  made  certain  the  lands  in  litigation, 
and  thus  definitely  ascertained  the  subject-matter  of  the 
exception.  The  "written  statement"  of  Smith,  and  the 
plat  and  survey  of  the  surveyor  Davis,  according  to  John- 
son's  testimony  presumably  filed  by  Hine,  described  by 
metes  and  bounds  the  lands  in  controversy.  It  is  objected 
that  these  documents  were  not  in  the  case  at  the  date  of 
Loveland's  deed,  and  cannot  be  used  as  evidence  against 
him  or  his  grantees.  This  is  not  tenable.  They  both  appear 
to  have  been  put  in  and  used  in  the  progress  of  the  litiga- 
tion for  the  purpose  of  accurately  and  definitely  describ- 
ing the  lands  litigated.  They  do  not  change,  but  make 
definite  and  certain  the  description  of  the  lands  claimed  in 
Hine's  petition,  which  was  pending  at  the  date  of  the  deed. 
They  do  not  substantially  enlarge  the  acreage,  for  this  is 
named  as  28  acres  in  the  summons  issued  prior  to  the  deed. 
The  plat  and  survey  fix  the  acreage  at  28  BO-lOO  acres ;  the 
statement  at  29  65-100  acres.  Substantially  they  describe 
tbe  same  land.  The  metes  and  bounds  of  the  statement 
include  the  38  30-100  acres  described  in  the  survey  and  plat 
of  Davis  and  one  acre  more.  The  deed  made  by  the  pro- 
bate Judge  Mann  to  the  plaintiff  Smith  as  the  result  of 
this  litigation,  adopts  the  metes  and  bounds  of  the  Davis 
plat  and  survey,  and  conveys  28  30-100  acres. 

Doubtless  any  fraudulent  change  by  way  of  amendment 
of  tbe  pleadings  affecting  substantially  the  amount  of  land 
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in  liti]^ioii,  or  skifthig  the  boundams  so  ae  to  mclode 
other  and  more  valuable  lands,  would  afford  grounds  for 
the  interpoBltioti  of  a  court  of  equity,  but  m  the  absence 
of  any  suoh  showing  or  suspicion  of  fraud,  the  files  men- 
tiened  were  admissible  as  eyidenoe  against  Loveland  and 
his  grantees,  for  the  purpose  of  showing  the  Bubject- matter 
of  the  eKoeption  in  the  deed. 

In  addition  to  the  record  and  files  in  the  ease  of  JBine  v. 
Smithy  parol  evidence  was  introduced  for  the  same  purpose* 

This  is  assigned  for  error. 

The  rule  is,  that  where  general  terms  of  description  are 
used  in  a  contract  or  ooaveyance,  pared  evidence  is  admissi- 
ble to  apply  it  to  the  subject-matter.  1  Glreenl.  on  Ev^  § 
266  et  seq.,  and  cases  cited. 

In  the  case  of  Oerrish  v.  Tovmeyi  (Jray,  87,  BiokIiOW,  J^ 
states  the  rule  more  at  lengthy  as  follows :  '*  Whenever,  in  a 
contract  or  conveyance  cm  estate  is  specifically  a^d  fully 
described  by  monuments,  bounds  and  admeasurements,  no 
evidence  de  hors  the  writing  can  be  admitted  to  show  the 
intention  of  the  parties  in  making  the  contract  or  convey- 
ance, or  to  prove  what  estate  ia  comprehended  by  the  writ- 
ten description.    But  where  general  terms  only  are  used  to 
designate  the  subject-matter  of  the  agreement  or  convey- 
a/nce,  or  the  description  is  of  a  nature  to  call  for  evidence 
to  ascertain  the  relative  sitaation^  nature  and  qualities  of 
the  estate,  then  parol  evidence  is  not  only  admissiUe,  but  is 
absolutely  essential  to  ascertain  the  true  meaning  of  the 
instrument,  a<nd  to  determine  its  true  application  with  refer- 
ence to  extrinsic  ciroomstaaces  and  objects.    In  such  oases, 
parol  evidence  is  not  used  to  vary^  oontcadict  or  control  the 
written  contract  of  the  parties,  but  to  apply  it  to  the  snb- 
ject-matter,  and  thereby  render  certaUi  what  would  other- 
wise ^be  doubtful  and  indefinite.     For  this  reason  any 
evidence  which  tedside  to  indicate  the  nature  of  the  subject- 
matter  included  in  a  written  contract,  which  would  otiier* 
wise  be  u^ncertain  <x  a«ibigi&otts,  and  to  determine  4ts  appli- 
ctitiNNi  ^datively  to  othcar  objeets^  m  admisiuble  a^  afford- 
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ing  jast  means  of  interpretation  of  the  intention-  of  the^ 
parties*" 

An  exception  in  a  deed  is  the  taking  of  something  out  of 
the  thing,  gran  ted  which  would  otherwise  pass  by  the  deed, 
and,  in  general  terms,  it  is  said  that  it  ought  to  be  stated 
and  described  as  fully  and=  accurately  as  if  the  gitintee  were 
the  grantor,  of  the  thing  excepted,  and  the  grantor  in  the  deed 
were  made  the  grantee  in  the  exception.  Whatever  may 
pass  by  words  of  grant  may  be  excepted  by  like  words  and 
the  same  consequences  attach  to  such  an  exception  as  would 
attiich  had  it  been  a  grant.    3  Wash;  R.  P.  481,  435. 

Having  reference  to  the  character  of  an  exception  in  a 
conveyance,  the  same  general  rule  as  to  the  admissibility 
of  parol  evidence  must  apply.  Where  the  subject-matter 
of  the  exception'  is  described  in  general  terms,  parol  evi* 
dence  is  admissible  to  give  it  effect  as  if  it  had  been  a  grant. 
Applying  the  rule  to  the  case  at  bar,  the  record  and  flies  of 
the  court  before  which  the  litigation  was  pending  was 
doubtless  the  best  evidence,  but  in  its  absence  or  incom- 
pleteness, parol  evidence,  under  the  rule,  was  admissible 
for  the  same  purpose. 

While  it  was,  perhaps,  unnecessary  in  this  case,  it  was 
none  the  less  competent,  and  as  a  matter  of  fact  corrobo- 
rated the  evidence  offered  by  the  record  and  files. 

There  was,  therefore,  no  error  in  admitting  it. 

Whether  the  exception  in  the  deed  would  be  inoperative 
for  want  of  jurisdiction  of  the  probate  judge  in  the  litiga- 
tion mentioned,  we  need  not  determine,  as  he  had  jurisdic- 
tion both  of  the  subject-matter  and  the  persons.  Nor  do 
we  see  how  the  failure  of  both  Hine  and  Sinith  to  file  their 
**  statements,"  as  claimants  under  the  statute  within  the 
time  limited,  can  affect  the  case.  Firstly^  it  did  not  go  to 
the  jurisdiction  of  the  court,  but  to  the  right  of  each  to 
recover,  and  the  record  could  not  be  questioned  in  this 
respect  collaterally.  Secondly^  in  our  view,  the  litigation 
is  referred  to  as  matter  of'  deseription,  and  tiie  operation'  of 
the  exception  in  no  wise  depended  either  on  the  reguUirity 
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or  result  of  the  litigation.  It  woald  have  been  equally 
operative  if  both  claimants  had  failed  in  establishing  a 
right  to  the  land  in  litigation. 

On  the  trial  of  this  case  below,  and  in  argument  here, 
counsel  have  proceeded  on  the  assumption  that  the  anus 
was  on  the  plaintiff,  and  not  on  the  defendant,  to  show  the 
lands  coming  within  the  exception.  We  have  so  treated  it, 
because  if  resolved  otherwise  it  would  not  change  the  result, 
but  we  are  not  to  be  understood  as  impliedly  passing  on 
{he  question.  Judgment  ijffirmed, 

GsKSBAX.  TsBMs  ov  DncBiPTroiT  nr  CoirvxTAKoa  may  be  explained  by  parol  evMenee: 
Jfurmy  y.  Hobmn,  10  Colo.  7«. 

ExaspTiDN  IK  Dnu>  IN  GBmAL  TXBMS  MAT  Bs  MAOB  Cxbtaut  bT  evMenoe  OUtOldBr 
XMuahUn  y.  HawUVt  9  Colo.  ITf;  Laveland  ▼.  Clarke  11  Oola  271.   See,  abo,  Pipe  ▼.  Smdtk, 


Goss  T).  Board  op  Commissioners  op  Boulder  County. 

1.  upon  a  motion  to  qaaah  a  writ  of  attachmeat  in  aid,  the  court  may  look 
into  tlie  ayerments  of  both  complaint  and  affidavit,  for  the  purpose  of 
determining  the  motion. 

8.  While  the  Code  abolishes  the  forrM  of  actions,  it  cannot  obliterate  the 
distinctions  between  the  causes  or  nature  of  actions. 

8.  Where  money  comes  rightfully  into  one's  hands,  he  cannot,  by  reaaon  of  a 
subsequent  misapplication  of  such  money,  be  charged  with  fraudulently 
contracting  a  debt  so  as  to  authorize  an  attachment  upon  that  g^und. 

4.  The  bond  of  the  oounty  treasurer  (G^n.  Laws,  g  527)  is  the  measure  of  bis 

duties  as  treasurer,  and  is  the  contract  coyering  his  duties  and  all  those 
in  his  employ  performing  the  duties  of  the  office. 

5.  Under  our  statutes  neither  a  deputy  treasurer  nor  clerk  gives  bond  to  the 

public  for  the  faithful  performance  of  his  duties,  and  there  is  no  such 
privity  between  the  county  or  the  public  and  the  deputy  treasurer  or 
clerk,  as  to  create  an  implied  contract  between  them  in  the  face  of  an  ex- 
press contract  between  the  treasurer  and  the  public. 
G.  Section  113  of  the  Code  authorizes  the  court  to  dismiss  an  attachment  on 
motion,  when  it  appears  from  the  face  of  the  papers  or  the  proceedings 
that  the  writ  was  improperly  issued. 

7.  An  affidavit  inat  tachment  stands  as  a  pleading  and  is  properly  brought  up 

by  the  record  without  being  included  in  the  statement  required  by  the 
Code. 

8.  In  causes  pending  at  the  time  of  the  adoption  of  the  Code,  the  aMignmeiit 

of  errQi;s  might  be  filed  nunc  pro  tunc,  and  considered  the  same  as  thoagh 
incorporated  in  the  statement,  as  contemplated  by  the  Code. 
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Appeal  from  District  Court  of  Boulder  County. 

Thb  case  is  stated  in  the  opinion. 

Messrs.  J.  B.  Belford  &  Clinton  Reed,  for  appellant 

Messrs.  W.  A.  Hardenbrook  &  L.  C.  Rockwell,  for 
appellees. 

Stone,  J.  The  declaration  avers  that  in  1871,  Daniel  A. 
Robinson  was  elected  treasurer  of  the  county  of  Boulder, 
and  served  out  his  full  term,  and  having  been  re-elected, 
lie  served  the  second  term  ;  that  he  duly  qualified  and  gave 
his  official  bond  for  each  of  said  terms  ;  that  upon  his  first 
election  he  appointed  the  defendant  his  clerk,  and<  upon 
re-election  he  re-appointed  said  defendant  clerk,  and  after- 
ward appointed  him  deputy  treasurer ;  that  the  defendant, 
in  the  course  of  his  employment  as  such  clerk  and  deputy, 
received  large  sums  of  money  belonging  to  the  county,  and 
that  of  such  money  he  failed  to  account  for  $2,500  ;  that  he 
failed  to  pay  over  the  same  to  the  said  Robinson,  or  to  the 
county,  or  to  Robinson's  successor  in  office^  but  had  the 
same  in  his  hands  at  the  time  Robinson  ceased  to  be  treas- 
urer, and  fraudulently  and  unlawfully  converted  the  same 
to  his  own  use,  "  whereby  the  defendant  has  become  and  is 
indebted  to  said  plaintiff  in  the  snm  of  $2,529.22,  and  fraud- 
ulently incurred  said  debt  as  above  stated.' 

Upon  the  same  day  of  the  issuance  of  summons,  an  affi« 
davit  for  attachment  was  filed,  which  is  as  follows : 

"William  A.  Hardenbrook,  of  lawful  age,  being  first  duly 
sworn  according  to  law,  says  :  he  is  the  agent  of  the  plain^ 
tiff  in  the  above-entitled  cause,  and  that  the  defendant, 
Percy  D.  Goss,  is  indebt^  to  said  plaintiff  in  the  sum  of 
$2,629.22  over  and  above  all  legal  setnoffs  and  counter- 
claims upon  an  implied  obligation  for  the  pajrment  of 
money,  to  wit :  for  money  and  property  of  said  Boulder 
.county,  which  said  defendant  took  while  employed  in  the 
office  of  the  treasurer  of  said  fioulder  county,  as  the  derk 
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of  Daaiel  A.  Robinson,  its  treasarer,  and  deputy  treasurer 
of  said  Boulder  county  under  said  Robinson,  and  frauda- 
lently  and  wrongfully  converted  the  same  to  his  own  use 
and  benefit.  That  Percy  D.  Goss  fraudulently  contracted 
the  dbbt'  and  incurred'  the  liability  respecting  which  this 
suit  is  brought.  That  said  writ  of  attachment  is  to  be 
levied  on  personal  property  as  well  as  real  estate,  and  that 
the  value  of  the  personal  property  about  to  be  attached  is 

A  writ  of  att»chmetit  was"  issued  and  served,  and  at  the 
tferm  of  court  ne^t  ensuing,  the  defendant  by  his  attorneys 
appeared  specially  and^fileda motion  to  quash' the  writ  for 
the  reasons : 

''1st  Bedaase  it  appeal^  ttom  the  papers  filed  in  this 
cause  that  the  writ  of  attachment  was  improperly  issued. 

3nd.  Because  an*  attfeichment  does  not  lie  exoept  in 
aibtions  upon  contracts^  express  or  implied,  and  it  ap}>ears 
from  the  demand-  audi  papers  herein  that  this  is  not  such  an 
action. 

3rd.  Because  the  declaration  and  affidavit  show  that  there 
is  no  contract  sited  on,  either  express  or  implied,  between 
l^e  parties  hereto,  and  that  the  defendant  is  not  liable  to 
the  plaintiff"  for  the  money  sued  for  in  this  cause,  or  any 
part  thereof. 

4th.  Because  the  petition  is  not  property  verified,  and  no 
writ  of  attachment  can  legally  issue  thereon. 

5th.  Because  no  sufficient  bond' was  fiied^"  eta 

The  motion  coming  on  to  be  heard  was  denied  by  ibe 
court,  audi  to«  the  denying  said  motion  the  defendant 
excepted  and  appealed  to  this  court,  and  assigns  for  error: 

'  ^  That  the  court'  erred,  in  overruling  the  motion  to  qnasb 
ihcr  attachment  sued^  out  in  said  cause:" 

Ther  action  is  brought  Undbr  the  Code  and  the  declaia- 
tion  or  tK>mplaint  allegesthe  ikctd  which  constitute  the  caose 
oft  action.  The  affidavit  fon  abtachmeat  alleges  an  indebted- 
ti^ssrfi^m^efendant  tb  plaintiff^aod^ab  ground  fbr  the  writ, 
aveirs,  thatf ihe^debb  was'  fraudulently  contfaetedl 
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Upon  the  motion  to  qnash  the  writ  the  court  below  oOfvM 
property  look  into  the  averments  of  both  complaint  a^ 
affidavit  in  order  to  determine  the  motion.  Prom  these 
averments  we  must  conclude  that  the  defendant  is  notliable 
in  the  action  brought,  and  hence  the  writ  did  not  lie.  Sec- 
tion 91  of  the  Code  provides  that  attachments  may  issue 
(upon  the  grounds  enumerated  in  the  next  section)  in  "  an 
action  on  contract,  express  or  implied/* 

While  the  Code  abolishes /or^TW  of  actions,  it  cann^dt 
obliterate  the  distinctions  between  the  causes  ^r  iia(;cire  of 
actions  ;  as  for  example,  actions  ^x  deUdo  and  em  contruetu. 
The  only  ground  upon  which  the  writ  is  based  is,  that  the 
debt  was  fraudulently  contracted.  The  money  havings  as 
the  complaint  shows,  come  rightfully  into  the  hands  of 
appellant,  it  cannot  be  said  that  by  reason  of  ^lubsequeiit 
nus-appropriation  he  fra^dulen'fily  contracted  a  debt;  there 
is  in  such  case  no  contract  except  that  which  the  law  raises 
by  implication. 

The  statute  provides  that  the  condition  of  thfC  treasui^r's 

bond  shall  be  "  that  if  the  said <md  his  deputy^ 

and  all  persons  employed  in  his  office,  shall  faithfully  aad 
promptly  perform  the  duties  of  said  office^  and  If  the  said 

and  his  deputies  shall  pay  according  to  law  ail 

moneys  which  shall  come  to  bis  hands  as  treasurer^  and 
will  render  a  true  and  just  aco6unt  thereof  whenevt^r 
required  by  the  Board  of  Commissioners  or  by  any  pro* 
vision  of  law,  and  shall  deliver  over  to  his  stH^oessor  in  of- 
fice or  to  any  other  person  authorized  by  law  to  receive  the 
same,  all  moneys,  books,  papers  and  other  things  apper- 
taining thereto  or  belonging  to  his  office,  the  above  obiiga* 
tion  to  be  v<rfd,'*  etc.  R.  S.,  p.  183.  The  same  statute  is  r^ 
enacted  in  the  General  Laws  of  the  State,  §  627.  This 
bond  is  the  measure  of  the  duties  of  the  treasurer.  P^leyv. 
County^  33  Mich.  141.  Such  bond,  the  complaint  avers, 
was  given  by  Kobinsoa  as  treasurer,  by  and  under  whom 
the  defendant  was  employed  as  oWk  and  depiity,  aod  this 
bond  was  the  contract  covering  the  duties  of  the  treasuiier 
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and  all  those  in  his  employ  performing  the  duties  of  the 
office.  Upon  such  bond  the  acts  of  the  defendant,  while  so 
employed,  created  a  liability  on  the  part  of  the  treasurer  by 
express  terms. 

In  the  case  of  Walker  v.  Bronm^  28  111,  378,  it  is  held 
that  an  implied  contract  cannot  exist  when  there  is  an  ex- 
isting express  contract  respecting  the  same  subject.  In  that 
case  the  plaintiff  sued  the  defendant  upon  an  implied  coo- 
tract)  when  there  existed  an  express  contract  under  seal 
between  plaintiff  and  a  third  party,  embracing  the  identi- 
cal subject-matter  of  the  suit,  and  it  therefore  presents  a 
parallel  to  this  case.  The  court  say :  "  As  in  physics,  two 
solid  bodies  cannot  occupy  the  same  space  at  the  same 
time,  so  in  law  and  common  sense,  there  cannot  be  an  ex- 
press and  an  implied  contract  for  the  same  thing  existing 
at  the  same  time.  This  is  an  axiomatic  truth.  It  is  only 
where  parties  do  not  expressly  agree  that  tlie  law  inter- 
poses and  raises  a  promise." 

This  doctrine  is  supported  by  numerous  authorities,  En- 
glish and  American,  cited  and  reviewed  in  the  principal 
case. 

Under  our  statute  neither  a  deputy  treasurer  nor  clerk 
gives  a  bond  to  the  public  for  the  faithful  performance  of 
the  duties  he  undertakes.  By  the  permissive  authority  of 
the  statute,  and  under  the  guaranty  of  the  treasurer's  bond, 
the  deputies  and  clerks  are  appointed  by  the  treasurer,  and 
by  him  employed  and  paid.  With  their  compensation  and 
terms  of  service  the  public  has  nothing  to  do.  The  relation 
of  debtor  and  creditor  between  the  county  and  the  treasurer 
is  unaffected  by  the  circumstance  that  the  duties  of  the 
latter  are  discharged  by  deputy  or  clerical  agency.  There 
is  no  such  privity  between  the  county  or  the  public,  and 
the  deputy  or  clerk,  as  to  create  an  implied  contract  between 
them  in  the  face  of  an  express  contract  between  the  treas- 
urer and  the  public,  embracing  the  duties  of  the  office  by 
whomsoever  performed,  and  covering  the  acta  here  com- 
plained of. 
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Sections  113  and  114  of  the  Code  authorize  th^  court  to 
discharge  the  attachment  upon  motion,  whenever  it  satis- 
factorily appears,  '^  that  the  writ  was  improperly  issued 
for  any  reason  appearing  on  the  face  of  the  papers  and  pro- 
ceedings in  the  action."  Looking  to  the  affidavit  and 
complaint,  we  must  say  that  there  is  no  express  or  implied 
contract  between  the  appellant  and  appellee ;  and  it  follows 
that  the  attachment  was  improperly  issued  and  should  have 
been  discharged  under  the  motion. 

Counsel  for  appellee  raise  a  preliminary  question  whether 
the  record  is  sufficient  to  bring  before  the  court  the  eirrors 
relied  upon  ;  and  it  is  insisted,  first — that  the  bill  of  excep- 
tions, or  statement,  does  not  contain  the  affidavit  in  attach- 
ment ;  and,  second— that  it  does  not  contain  a  statement  of 
the  errors  assigned. 

As  to  the  first  point  it  may  be  said  that  the  affidavit  in 
attachment  stands  as  a  pleading,  not  alone  in  cases  com- 
menced originally  by  attachment,  but  where  sued  out  in 
aid  of  an  action  the  affidavit  answers  to  the  complaint  in 
that  proceeding^  and  hence  is  so  far  a  pleading  that  it  is 
properly  brought  up  by  the  record  without  being  included 
in  the  statement  required  by  the  Code, 

As  to  the  second  point,  we  need  only  refer  to  the  ruling 
made  by  this  court  in  the  case  of  Willoughhy  v.  Brovm^ 
unreported,  upon  the  authority  of  Barrett  v.  TewTcshury^ 
15  Cal.  357,  that  as  to  causes  then  pending  (June  18, 
1878),  the  assignment  or  specification  of  errors  might  be 
filed  nunc  pro  ticnc^  and  considered  the  same  as  though 
incorporated  in  the  statement  as  contemplated  by  the  Code, 
and  this  being  one  of  the  pending  causes,  is  embraced  in 
the  rule. 

The  order  denying  the  motion  to  quash  the  writ  is 
reversed,  and  the  cause  remanded. 

Reversed. 

Arwn>Avrp  m  Attaohmot*  arAiriM  as  PLKAiMye.  and  is  property  brooffht  up  br  tli« 
record  without  being  Included  In  the  statement  required  by  the  code:  Buddee  v.  Spangler,  U 
cola  220. 

Vol-  IV— 60 
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Bacon  v.  Lamb. 

f .  The  illing^  of  a  notice  of  appeal'  and  service  on  the  eame  daj  must  be  pre- 
sunad  to  hare  been  eotempemneoiui.  The  notice  of  appeal  need  not  state 
the  ifsoondi  of  appeal. 

%  nndei"  the  Code,  on  a  trial  to  ilie  ooorti  a  judgment  reaerred  Is  deemed 
excepted  to  for  the  purpose  ef  appeal. 

Appeal  from  County  Court  of  El  Paso  C(mviy. 

Mr.  Wm.  Habbison,  for  apprtlM,  now  moved  to  dismiss 
ttie  appeal. 

Mr.  T.  A.  McMoBBis,  omvbra. 

Per  Curiam.  The  grounds  assigned  for  the  dismissal  of 
this  appeal  are  not  good.  The  filing  of  the  notice  of  appeal 
and  service  were  on  the  same  day,  and  are  presumed  to 
have  been  cotemporaneous.  It  is  not  necessary  that  the 
notice  of  appeal  should  state  the  grounds  of  appeal. 
Under  section  197  of  the  Code,  where  a  case  has  been  tried 
to  the  court,  and  the  decision  is  not  made  immediately  after 
the  closing  of  the  testimony,  it  is  deemed  excepted  to  for 
the  purpose  of  review  on  appeal.  Motion  denied. 

Rtnre  iiari>'-  own  v  mm  o«i  Nori ca  o»  Affkax.  ov  sAjn  Dat  m«  prenimed  to  h«¥e  kno 


BaIwdollar  et  al.  v.  PATToif. 

Beieiencies  in  tHe  meotd  camiol  be  8«|»pl&ed  by*  «0  parU  affldaTitoi   ia 

application  to  have  a  sheriff  amend  his  letom  to  a  writ  of  munmoiis 
must  b^  addressed  to  the  court  below. 

Brror  to*  County^  Court  of  Pueblo  O&umJby. 

Mr,  T.  T.  Player,  for  plaintiff  in  error,  now  moved  to 
strike  from  the  files- of  this  cause-  an  affidavit  of  defendant 
in  error  purporting  to  correct  the  sherift's  return  to  the 
summons  in  the  court  below. 
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Mr.  John  W.  Hornbb,  eontra. 

Per  Ouriam.  The  motipn  iu  this  case  must  be  allowed- 
Deficiencies  in  the. record  cannot  be  supplied  by  ex  parte 
affidavits.  K  the  defeiidant  in  ^rror  desires  to  ha^e  the 
sberiflf  amend  bjls  return,  he  must  apply  to  the  court  below. 

The  affidavit  might  be  considered  in  support  of  a.motiou 
for  a  stay  of  proceedings  in  thi^  court  until  such  applica- 
tion could  be  made,  but  there  ia  no  such  motion  interpc^sed, 
and  the  affidavit  must  be  stricken  from  the  files. 

The  case  of  De  ArTnond  et  al.  v.  Adams  et  al.j  25  Ind. 
457,  cited  by  the  defendant  in  etrror,  dp^s  not  lay  down  any 
different  practice  as  is  claimed. 

Motion^  aMowe/^. 


SWENSON  f).  GiBABD  F.  AND  M.  InS.  Co. 

1.  The  statute  (Gon.  Laws,  p.  354)  does  not  contemplate  a  bill  of  exceptions 

in  the  trial  at  a  caae  in  the  district  court  upon  appeal  from  the  coonty 
court.  Saeh  trials  a^e  essentially  n»w  trials,  And  -any  objeo^^s  to 
pleadings,  and  the  like,  made  in  the  county  court,  and  necessary  to  ha 
reviewed,  are  limited  to  those  which  arise  upon  the  record  and  files 
brought  up  on  the  appeal. 

2.  'Under  the  Constitution  (Sec.  33,  Art. TI)  appeals  may  be  taken  from  the 

county  courts  to  the  district  courts,  and  the  manner  is  pointed  oat  and 
provided  for  by  statute  (0en.  Iaws,  p.  254). 

8^  When  the  party  appealing  has  entered  into  the  .appeal  bond,  and  the  -s^iike 
i^  accepted  and  approved  by  the  county  judge,  tho'app^  is  taken. 

4.  No  time  being  fixed  by  the  statute  within  which  the  transcript  and  papers 
on  appeal  are  to  be  filed  in  the  district  court,  it  is  the  implied  duty  .of 
the  county  judge  or  the  clerk  to  make  out  and  transmit  such  papers  imme- 
diately upon  approval  and  filing  of  the  appeal  boad.  Theiailure  to  per* 
form  this  ministerial  duty  should  not  affect  the  appellant. 

Appeal  from  District  Court  of  Arapahoe  Cov/nty. 

This  action  was  originally  commenced  in  the  connty  conrt 
of  Arapahoe  connty  by  Swenson,  for  the  nse  of  Walker, 
against  the  Girard  Fire  and  Marine  Insurance  Co.,  the 
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appellant.  In  that  court  the  plaintiiff  obtained  a  verdict  in 
the  sum  of  $853.28,  and  judgment  was  thereafter  entered  in 
that  amount  and  costs,  in  favor  of  the  plaintiff.  The  defend- 
ant prayed  an  appeal  to  the  district  court  of  Arapahoe 
county.  The  bond  on  appeal  was  filed  in  the  county  court  and 
approved  within  the  time  fixed.  At  the  January  term,  1878, 
of  the  district  court,  the  appellee  filed  his  motion  in  the 
district  court  to  dismiss  the  appeal ;  the  principal  grounds 
of  this  motion  are  stated  in  the  opinion.  At  the  same  term 
and  two  days  after  the  filing  of  the  motion  to  dismiss,  the 
appellant  filed  in  the  district  court  a  transcript  of  the  orders 
of  court  made  in  the  cause  in  the  county  court,  accom- 
panied by  certain  files  purporting  to  be  the  original  files  of 
the  case  in  the  county  court,  but  not  attached  to  the  tran- 
script, nor  in  any  way  identified  as  the  said  original  files. 
On  the  1st  of  March  thereafter  the  appellant  filed  the  affi- 
davit of  W.  S.  Decker,  stating  that  on  the  10th  of  January, 
1878,  he  requested  the  acting  clerk  of  the  county  court  to 
send  up  the  papers  of  the  case  and  a  transcript  of  the  pro- 
ceedings to  the  district  court,  and  that  he  supposed  it  had 
been  done.  On  the  same  day  the  appellee  filed  the  affidavit 
of  the  said  clerk  of  the  county  court,  which  in  terms  denies 
the  statement  of  Mr.  Decker,  and  affirms  that  since  the  day 
of  the  filing  of  the  said  appeal  bond,  the  appellant  had  done 
nothing  whatever  toward  perfecting  his  said  appeal. 

On  the  26th  of  March  following,  at  the  special  term  of  the 
said  district  court,  the  motion  of  the  said  appellee  was  sus- 
tained, the  appeal  dismissed  and  the  cause  stricken  from 
the  docket. 

From  the  entry  of  this  final  order  of  the  district  court, 
the  appellant  has  taken  this  appeal. 

Messrs.  Symes  &  Decker,  for  appellant. 

Messrs.  Charles  &  Dillon,  for  appellee. 

Ston^,  J.  This  case  is  brought  up  on  appeal  from  an 
order  of  the  district  court  dismissing  an  appeal  to  that  court 
from  the  county  court    The  grounds  of  the  motion  for  dis- 
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missal  in  the  court  below  are,  that  first,  no  bill  of  excep- 
tions was  filed  by  the  appellant  in  the  county  court,  and 
that  the  district  court  could  not  pass  upon  the  appeal  with* 
out  such  bill  of  exceptions ;  second,  that  the  district  court 
had  no  jurisdiction  of  said  appeal  for  the  reason  that  said 
court  has  not  been  sufficiently  clothed  by  law  with  appel- 
late jurisdiction  to  enable  it  to  entertain  and  determine 
appeals  from  county  courts ;  third,  that  appellant  did  not 
prosecute  such  appeal  with  due  diligence.  The  record  no* 
showing  otherwise,  we  must  presume  that  the  district  court 
based  its  judgment  on  one  or  more  of  these  grounds. 

In  an  appeal  from  the  county  court  to  the  district  court 
Is  a  bill  of  exceptions  necessary  ? 

Appeals  from  county  to  district  courts  are  provided  for 
by  sections  575,  576,  577  of  the  General  Laws,  p.  254.  So 
much  of  section  576  as  is  pertinent  to  this  question  is  as  fol- 
lows :  "In  all  appeals  provided  for  in  the  foregoing  sections 
the  proceedings  in  the  appellate  court  shall  be  in  all  re- 
spects de  novo.  Said  appellate  court  shall  consider  and 
pass  upon  all  objections  to  the  pleadings  and  proceedings 
in  said  cause  which  may  have  been  made  in  the  county 
court,  and  make  such  orders  and  render  such  judgment  or 
decree  as  shall  be  meet  and  proper  —  in  the  same  manner 
as  though  such  cause  had  been  originally  begun  in  said 
district  court  — and  the  defendant,  where  judgment  has 
been  rendered  by  default,  shall  have  a  right  to  plead  any 
and  all  defenses  which  he  might  have  pleaded  had  the  cause 
been  originally  brought  in  the  district  court.  All  such 
causes  shall,  be  conducted  in  the  same  manner  as  if  origi- 
nally  brought  in  the  district  court,  etc." 

This  statute  differs  somewhat  from  our  former  statute  re: 
lating  to  appeals  from  probate  courts  to  district  courts  in 
that,  iTiter  alia,  it  contains  the  added  words  "said  appel- 
late court  shall  consider  and  pass  upon  all  objections  to  the 
pleadings  and  proceedings  in  the  said  cause  which  may 
havJ9  been  made  in  the  county  court,"  and  it  is  insisted  by 
counsel  for  appellee  that  to  enable  the  district  court  to  cany 
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out  this  provision  a  bill  of  exceptions  is  necessary.  We 
cannot  think  this  was  contemplated  by  the  statute.  The 
precise  meaning  of  this  language  is  perhaps  somewhat 
obscure,  but  taken  in  connection  with  the  entire  section  is 
not,  we  think,  beyond  reasonable  interpretation. 

The  prominent  feature  of  such  appeals  is  that  the  trial  in 
the  appellate  court  shall  be  de  novo.  To  effect  this  no  bill 
of  exceptions  can  be  necessary  or  contemplated.  And 
while  it  cannot  be  supposed  that  such  appellate  court  is  to 
proceed  as  a  court  of  review  merely,  yet  the  language  in 
q[uestion  seems  fairly  to  imply  that  ceftain  questions  raised 
in  the  county  court  may  be  passed  upon  when  neoessary  by 
the  district  court.  Treating  upon  the  subject  of  appeals, 
Mr,  Hilliard,  in  his  work  on  New  Trials,  page  701  (second 
edition),  remarks  that  the  term  **  appeal ''  is  in  the  several 
States  used  in  very  different  senses,  and  has  to  a  great  ex- 
tent, in  statutes  and  decisions,  lost  its  distinctive  meaning, 
having  become  the  generic  term  for  all  forms  of  rehearing 
or  else  nearly  or  quite  synonymous  with  error  or  new  trial. 
The  obvious  intent  of  our  statute  is  that  the  proceeding  on 
appeal  shall  be  a  new  trial  upon  the  issues  made  in  the 
county  court,  but  that  when  an  objection  has  been  made  in 
the  county  court  to  any  of  the  pleadings,  as  for  example 
by  demurrer,  the  question  raised  by  such  objection  may  be 
passed  upon  by  the  district  court  on  appeal  and  the  issue 
settled  or  resettled  in  the  case  "  as  though  such  cause  had 
been  originally  began  in  the  district  court."  Precisely 
what  is  meant  by  objections  to  "  proceedings,"  aside  from 
the  pleadings  in  the  cause,  is  more  difficult  to  determine ; 
but  that  it  cannot  be  held  to  refer  to  objections  to  evidence 
and  the  like  incidents  of  the  trial,  is  evidetit  from  the  re 
qnirements  that  the  trial  in  the  appellate  court  shall  be  de 
novo.  We  may  fairly  conceive  that  such  *^ proceedings" 
might  embrace  rulings  of  the  county  court  upon  motions 
antecedent  to  the  trial,  involving  jurisdictional  questions  as 
proper  to  be  considered  afid  determined  by  the  appellate 
court  as  questions  arising  uxK>n  the  pleadings.    In  tiiis  view 
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we  oarmoi?  admit  that;  the  rtatote  requires  or  contemplates 
a  \AU  of  eisceptions  in  the  trial  of  a  case  in  ihe  diBtrict 
eoart  apon  appeals  ttom  the  county  oonrt.  3ach  trials' ave 
essentially  new  trials,  and  any  objeetioos  to  pleadings  and 
the  like»  made*  in  the  coanty  coart>  and  necessary  to  be  re- 
Tiewed,  we  think  are  limibed  to  thoee  which  aiuae  upon  the 
record  and  files  brought  upon  the  appeal. 

Undetr  this  view  where  the  files  in  the  canse  do  not  show 
the  objections  taken  to  the.  pleadings  and  proceedings  prior 
to  th»  trial,  they  should  be  shown  by  the  certified  record 
entries,  if  the  appellant  desire  to  have  tbem  considered  by 
the  district  court ;  aind  to  this  end  he  might  properly  by 
prmeipe  indicate  what  of  the  recoil  entviea  he  wishes  to 
have  certified. 

Upon*  the  point  nsade  that  the  district  court  is  without 
jurisdiction  to  entertain;  appeals  from  the  county  court,  it 
is  urged  by  counsel  for  appellee  that  the  act  authorizing 
BQjch  appeals  is  inoperative  and  void  for  the  reaaon  Uiat  the 
county  and  district  eourtS' being  eburts  of  concurrent  juris- 
diction, an  appeal  will  not  lie  from  one  to  the  other.  What- 
ever weight  this  objection  might  have,  if  aimed  at  an  'act  of 
the  legislature  alone,  it  certainly  cannot  avail  against  the 
provisions  of  the^  State  Constitution'  expressly  conferring 
such  right* 

Section  11  of  article  6  of  the  Constitutioa  provides  that 
the  district  courts  shall  have  '^  stich  appellate  jurisdiction 
as  may  be  conferred  by  law  ;  ^'  and  secdon  33  of  the  article 
declares  that  '*  appeals  may  be  taken  from  county  to  dis- 
trict courts,  or  to  the  supreme  court  in  such  cases  and  in 
such  manneir  as  may  he  prescribed  by  law."  We  accept  as 
sound,  law  the  authority  cited  by  counsel  that  "  the  Consti- 
tution cannot  in  respect  of  appeals  execute  its  own  provis- 
ions independent  of  legislative  eaaotment,"  bat,  there  being 
a  full  grant  of  authority  in  the  Constitution,  it  only  rermains 
to  examine  whether  the-  leigislatfyi^  assi^mbly  hae  '^pre- 
scribed by  law  "  a  suffioient  mode  of  <mn?ying  outtihe  eon- 
etitutional  provisionsi 
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By  reference  to  the  sections  of  the  Gfeneral  Laws  referred 
to  above,  sections  676, 676,  577  (General  Laws,  page  254X  it 
will  be  found  that  the  mode  and  manner  of  taking  appeals 
**  from  all  final  judgments  or  decrees  of  said  county  comts 
to  the  district  coart  of  the  same  county,"  is  pointed  out  and 
provided  for.  And  while  in  some  respects  these  provisions 
might  well  have  been  made  more  specific,  and  clearer  in  the 
language  employed,  yet  upon  the  whole  the  statute  seems 
to  be  as  fall  and  explicit  as  the  law  of  1872  in  providing  for 
like  appeals  from  the  probate  to  the  district  courts,  and  we 
can  see  no  such  defect  in  the  statute  or  difficulty  in  its  con- 
struction as  will  warrant  us  in  holding  it  insufficient  to 
carry  out  the  provisions  of  the  Constitution  authorizing 
such  appeals. 

The  point  made  that  the  appellant  had  not  used  diligence 
in  prosecuting  the  appeal  to  the  district  court  seems  not  to 
be  sustained  by  the  record  and  is  insufficient  to  warrant  the 
dismissal  of  the  appeal.  While  it  is  true  that  in  the  inter- 
est of  clients,  as  well  as  in  the  furtherance  of  the  dispatch 
of  business  by  the  courts,  it  is  to  be  expected  that  attorneys 
will  be  prompt  and  assiduous  in  seeing  that  causes  are  not 
delayed  through  their  own  neglect,  and  that  in  the  matter 
of  appeals  they  take  prompt  steps  and  give  timely  directions 
to  the  officers  of  the  courts  in  the  matter  of  perfecting  the 
appeal,  yet,  so  far  as  regards  making  a  transcript  of  the 
record,  and  transmitting  it  with  the  necessary  papers  to  the 
appellate  court,  this  is  a  ministerial  duty  to  be  performed 
by  the  proper  officers  of  the  court  appealed  from,  and  any 
delay  or  default  in  the  discharge  of  such  duty  ought  not 
to  work  injury  to  the  appellant,  who  has  duly  filed  the 
requisite  appeal  bond  and  otherwise  complied  with  the 
statute  and  the  lawful  orders  of  the  court  in  the  premises. 
With  respect  to  an  appeal  from  a  justice  of  the  peace  to 
the  circuit  court,  in  a  case  where  a  similar  question  arose, 
the  supreme  court  of  Illinois  says:  "When  the  party 
appealing  has  entered  into  the  apjieal  bond,  and  the  same 
is  accepted  and  approved  by  the  justice^  the  appeal  is 
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taken.  He  has  done  all  that  the  law  requires  of  him,  and 
what  remains  to  "be  done,  to  wit:  the  return  of  the  papers 
to  the  clerk,  is  to  be  performed  by  the  justice  of  the  peace. 

In  the  performance  of  this  act,  which  is  merely  minis- 
terial, the  justice  is  the  officer  of  the  law,  and  not  the  agent 
of  the  party,  and  consequently  the  party  cannot  be  held 
responsible  for  his  neglect."  Little  v.  Smithy  4  Scammon, 
402. 

In  an  appeal  from  the  county  court  to  the  superior  court 
of  that  State  it  was  held  that,  in  the  approval  and  filing  of 
such  bond  by  the  county  judge,  he  acts  as  a  justice  in  a 
similar  case,  and  that  "  the  neglect  of  the  county  judge,  or 
of  the  clerk  of  the  county  court,  to  tile  the  bond  in  the 
superior  court  within  the  time  limited  by  the  statute,  does 
not  defeat  the  appeal.  This  was  a  mere  ministerial  duty  on 
the  part  of  the  officer,  the  failure  to  perform  which  should 
not  injure  the  appellant."     Beardsly  v.  Hill,  61  111.  356. 

No  time  is  fixed  by  our  statute  within  which  the  tran- 
script and  papers  on  such  appeal  are  to  be  filed  in  the  dis- 
trict court,  and  the  implied  duty,  therefore,  of  the  judge  or 
clerk  of  the  county  court,  is  to  make  out  and  transmit  such 
papers  immediately  upon  approval  and  filing  of  the  appeal 
bond. 

For  these  reasons  we  think  the  dismissal  of  the  appeal  by 
the  district  court  was  erroneous. 

The  judgment  will  be  reversed  and  the  cause  remanded 
for  further  proceedings  according  to  law.     Judf/ment  reversed. 

Act  op  taking  Appral  tb  Appbaranoi:!   Cntr»  v.  J^ark^  14  Cn\n.  411. 

Appeal  is  takkn  Whkn  Bond  is  Kxtkukd  into  and  Ai'I'kovkd:  Ccites  v.  Mack,  6 
Colo.  40n. 

No  TrufK  BEixo  FIXKD  BY  Statptk  wlthlft  whIch  npnoa!  papers  arp  to  be  ftlt-rf,  the  Judge 
or  clerk  ahouia  make  out  and  truiiBmit  thorn  Iinme ';  ;telv.  iiut  tl..;  appellate  court  may  by 
rule  Ax  the  time  for  so  doiog:  Oitea  v.  Jfack,  6  Colo.  <V  r,  Kasson  v.  FolletU  9  Colo.  ."MS. 


Bbked  t).  First  National  Bank  of  Central  City. 

1.  A  mining  superintendent,  by  virtue  of   his  employment  merely,  has  no 

authority  to  borrow  money  on  the  credit  of  his  principal. 

2.  The  power  of  an  agent  to  draw  on  a  principal's  funds  ia  entirely  different 

from  the  more  comprehensive  power  to  draw  on  his  credit.  The  former 
aoc'B  not  include  the  latter.  Neither  by  note  nor  overdraft,  can  a  mining 
Buperinteudont,  as  such,  bind  his  principal. 

A^)i..  IV— 61 
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8k  Wbere  an  agent,  witliout  original  authority,  borrows  monej  on  bebalf  of 
his  principal  and  uses  it  in  a  manner  advantageous  to  the  principal,  the 
ratification  of  tlie  agent's  act  may  be  inferred  from  the  silence  of  the 
principal  after  knowledge  of  the  facts. 

4.  It  Is  the  dutjr  of  the  principal  to  repudiate  the  unauthorized  act  if  he  does 
not  acquiesce  in  it,  and,  if  he  fail  to  do  so  within  a  reaaonable  time,  the 
jurjr  may  infer  a  ratification,  but  no  estoppel  is  created  if  the  anauthnr* 
ized  action  is  complete  before  knowledj^e  of  it  readies  the  allegvrd  princi- 
pal«  and  the  status  of  the  parties  would  not  be  changed  by  his  failure  to 
approve  or  disapprove  within  a  reasonable  time. 

Appeal  frovi  District  Court  of  Oilpln  County. 

Assumpsit.  Declaration  on  two  notes  to  which  the  com- 
mon counts  were  added.  Pleas,  general  issue  and  Tion  est 
fdctum  verified.  The  notes  described  in  the  declaration 
were  as  follows : 

''fSjOOO.OO.  Central  City,  Col.,  Feb.  27,  1876. 

One  month  after  date  we  promise  to  pay  to  tiie  First 
National  Bank  of  Central  City,  or  order,  the  sum  of  three 
thousand  dollars,  for  value  received,  n^otiable  and  paya- 
ble without  defalcation  or  discount,  at  their  office  in  Centra! 
City,  Colorado,  with  interest  at  the  rate  of  one  and  on** 
half  per  cent  per  month  from  date  until  paid. 

Caribou  Tunnel  Co.. 
By  J.  M.  Dawlky,  Swptr 

"$317.96.  Central  City,  Col.,  April  1, 1876. 

Fifteen  days  after  date  we  promise  to  pay  to  the  First 

National  Bank  of  Central  City,  or  order,  the  sum  of  three 

hundred  and  seventeen  dollars  and  ninety-six  cents,  for 

value  received,  negotiable  and  payable  without  defalcation 

or  discount,  at  their  office  in  Central  City,  Colorado,  with 

interest  at  the  rate  of  one  and  one-half  per  cent  per  month 

from  date  until  paid. 

Caribou    Tunnel  Co., 

By  J.  M.  Dawley,  afwpV^ 

There  were  two  trials  of  this  cause,  the  first  resulting  in 
a  verdict  for  the  plaintiff"  in  $4,143.46. 
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Upon  the  eeeond  trial  the  bank  had  a  verdict  for  the  sum 
of  $4,145,  and  judgment  was  rendered  on  the  verdict.  The 
defendant  appealed. 

The  testimony  of  Jamee  M.  Dawley,  taken  in  the  former 
trial,  was  read  by  agreemenl,  as  follows : 

"I. know  Abel  D.  Breed  ;  knew  him  in  Angnst,  1872, and 
had  business  transactions  with  him  at  that  time ;  I  com 
menoed. working  the  Caribou  Tunnel  August  16, 1872,  and 
worked  until  April  16  or  17,  1875;  it  was  in  about  68  feet 
when  1  commenced;  in  August,  1872,  1  made  a  contract 
with  Breed  to  run  the  tunnel ;  I  run  it  ander  that  contract 
nntil  April,  1873 ;  the  tunnel  was  run  to  the  Caribou  mine, 
which  Mr.  Breed,  I  believe,  owned  at  the  time  I  commenced; 
in  the  latter  part  of  April,  1873,  Breed  and  myself  threw  up 
that  contract ;  I  was  to  keep  on  running  the  tunnel ;  he  was 
to  sell  the  tunnel  and  I  was  to  have  an  interest  in  the  sale ; 
this  was  by  mutual  agreement  between  Breed  and  myself; 
he  was  very  particular  for  me  to  keep  it  to  myself  and  say 
nothing  about  it  to  any  one ;  he  told  me  the  contract  was  in 
the  little  safe,  and  I  could  get  it  and  destroy  it ;  I  was  to 
run  the  tunnel  as  I  had  been  doing  prevkmsly  and  he  was 
to  furnish  the  money ;  I  was  getting  a  salary  from  the 
Mining  Company  Nederland,  and  he  requested  me  to  use 
what  I  could  of  that  in  the  tunnel,  and  when  he  sold  the 
mine  he  would  remunerate  me  for  what  money  I  put  in, 
and  for  my  salary." 

Defendant  moved  to  strike  out  all  of  witness's  testimony 
about  the  annulling  of  this  contract.  Overruled,  and  de- 
fendant then  and  there  excepted. 

"In  April,  1874,  I  had  a  talk  with  Mr.  Breed  about  the 
contract  again  ;  I  could  not  iind  it  in  the  little  safe  and  told 
him  I  thought  it  must  have  been  sent  to  Cincinnati ;  he  told 
me  when  he  went  home  he  would  look  for  it,  and  if  found, 
he  wonld  cancel  it  or  send  it  back  to  me  ;  I  told  him  he  need 
not  send  it  back,  he  could  tear  it  up ;  I  only  wanted  it 
destroyed  ;  he  said  all  right  it  should  be  destroyed  and 


Digitized  by 


Google 


484    Breed  v.  First  Nat.  Bk.  of  Cei^tral  City.  [Dec.  T., 

never  brought  up  again ;  I  paid  no  more  attention  to  the 
contract,  supposing  it  destroyed. 

After  April,  1873,  until  April,  1875,  I  employed  men  and 
run  the  tunnel  as  I  had  been  doing.  Breed  sent  me  money, 
or  authorized  Allen  to  draw  money  every  month  when  my 
pay-rolls  became  due ;  Allen  was  in  the  employ  of  the 
Mining  Company  Nederland,  and  was  Breed's  confidential 
agent.  After  Allen  left  I  forwarded  every  month's  pay-roll 
to  Breed  on  the  first  of  the  month,  and  he  sent  me  a  draft 
for  ihe  amount,  which  he  continued  to  do  until  the  last  one, 
which  I  think  was  sent  in  June,  1873  ;  at  that  time  I  had 
been  working  several  months  on  some  veins  struck  in  the 
tunnel,  and  had  taken  out  ore  enough  to  pay  expenses  ;  the 
tunnel  was  completed  to  the  mine  some  time  in  May,  I 
believe.  When  Mr.  Breed  was  out  in  ttfe  fall  of  1874,  he 
requested  me  to  put  some  men  in  the  tunnel  beyond  the 
Caribou  mine  which  I  did,  also  to  work  on  the  lodes ;  the 
lodes  did  not  pay  ;  Mr.  Breed  went  away,  and  in  December, 
1874, 1  had  no  money  to  meet  my  November  pay-roll ;  I 
wrote  to  Breed  and  sent  amount  of  indebtedness  of  tunnel, 
and  received  no  answer ;  I  overdrew  my  account  at  the 
bank  several  hundred  dollars  to  pay  the  men  and  wrote 
Breed  respecting  it,  also  telegraphed  him,  but  i-eceived  no 
reply.  He  had  authorized  me  to  keep  the  tunnel  running  ; 
I  talked  to  the  men  about  it  and  they  said  they  were  not  at 
all  afraid  to  work  for  Breed  ;  I  kept  the  tunnel  going  until 
April  17,  1875,  when  Mr.  Breed  telegraphed  me  to  stop 
work;  Mr.  Breed  requested  me  to  work  the  lodes,  and  I 
worked  them  under  his  direction  ;  with  the  proceeds  of  the 
ore  I  paid  the  debts  of  the  company  ;  I  sent  Mr.  Breed  the 
pay-rolls  or  a  monthly  statement  of  the  expenses ;  my  first 
overdraft  at  the  bank  was  in  December,  and  amounted  to 
$2,500.00  ;  it  was  increased  to  $3,000.00,  and  April  27,  1875, 
when  I  received  the  telegram  to  stop  work,  $373  more  to 
balance  the  account.  Mr.  Thatcher  said  the  law  did  not 
allow  him  to  have  overdrafts,  so  I  gave  these  notes  in  this 
form  ;  I  was  not  going  to  be  responsible  for  Mr.  Breed's 
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debts ;  the  account  had  been  kept  in  the  name  of  the  Cari- 
bou Tunnel,  so  I  nia(ie  out  tliese  notes  in  that  name  and 
signed  my  own  name  by  which  I  became  responsible  also. 
I  paid  the  indebtedness  of  tlie  Caribou  Tunnel  with  money 
received  from  overdrafts;  I  notified  Mr.  Breed  of  the  over- 
draft but  received  no  reply.  During  the  time  1  worked  the 
tunnel  I  received  drafts  froni  Mr.  Breed,  which  were  cashed 
at  the  First  National  Bank.  In  the  fall  of  1874  the  account 
was  ahead  about  $2,000.00  from  the  proceeds  of  working 
these  mines.  These  lodes  were  all  recorded  in  Mr.  Breed's 
name  ;  he  claimed  them  ;  they  were  the  Sherman  and  Poor- 
man.  The  lode  and  tunnel  accounts  were  kept  together  as 
one  account." 

The  witness  here  identified  the  letters  referred  to  in  his 
testimony. 

"  About  April  24, 1874, 1  received  a  draft  from  Mr.  Breed, 
No.  329,  for  $700,  on  A.  L.  Scoville  &  Co.,  New  York.  I 
also  received  a  draft  previous  to  that  for  $1,200 ;  the  letters 
contained  the  drafts  as  stated,  which  were  deposited  with 
plaintiff,  and  the  proceeds  used  for  working  the  Caribou 
Tunnel ;  none  of  the  drafts  or  money  were  received  by  me 
as  contractor ;  they  were  paid  to  me  in  the  capacity  of 
superintendent  of  the  tunnel." 

Oross-examination :  "The  contract  I  spoke  of  was 
in  writing  signed  by  Breed ;  (paper  marked  X  handed 
to  witness ;)  I  commenced  work  on  the  tunnel  under 
this  contract,  and  continued  until  the  last  of  April,  1873 ; 
I  then  told  Mr.  Breed  I  could  not  run  the  tunnel  under 
that  contract  after  the  Caribou  mine  was  sold.  He  said : 
*A11  right,  we  will  cancel  the  contract,  but  I  am  going 
away  and  I  want  you  to  keep  on  running  the  tunnel ; 
I  have  entered  into  an  arrangement  with  the  Mining 
Company  Ned(^rland  to  run  that  tunnel  to  the  Caribou 
mine,  in  consideration  of  the  sale ;  I  will  furnish  you  the 
money  necessary  to  complete  the  tunnel.'  I  was  in  proba- 
bly 360  to  400  feet ;  up  to  this  time  I  had  only  worked  one 
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vein  and  that  did  not  pay.    On  that  day  the  conti-act  was 
annulled,  and  after  that  I  was  running  the  tunnel  as  Mr. 
Breed's  superintendent ;  I  kept  a  bank  account  both  before 
and  after  this  time,  always  in  my  own  name ;  so  kept  at 
Mr.  Breed's  request ;  I  kept  the  accounts  at  the  tunnel  and 
the  pay-rolls  in  the  name  of  Caribou  Tunnel ;  I  signed  my 
own  name,  J.  M.  Dawley,  to  the  checks  ;  the  tunnel  cut  this 
?ein  thatp  aid  in  August,  1873  ;  I  took  out  ten  or  twelve 
thousand  dollars  ;  I  put  the  proceeds  in  the  First  National 
Bank  to  my  credit ;  my  salary  after  the  time  the  contract 
was  given  up  was  to  be  made  all  right  when  he  sold  the 
mine ;  he  was  to  give  me  an  interest  in  the  sale  of  t\\e  tun- 
nel ;  he  told  me  not  to  cliarge  up  any  thing  for  salary,  he 
would  give  me  an  interest  in  the  sale  ;  I  took  some  money 
for  my  own  expenses  and  charged  it  to  myself  on  the  books ; 
cannot  tell  how  much  ;  I  had  nothing  to  do  with  the  Mining 
Company  Nederland  so  far  as  running  the  tunnel  was  con- 
cerned ;  I  did  not  see  the  contract  at  that  time  and  did  not 
know  its  contents ;  all  I  knew  was  Mr.  Breed  made  some 
kind  of  an  arrangement  for  the  company,  to  run  out  and 
meet  me  ;  I  tliink,  at  Mr.  Breed's  request,  I  helped  measure 
the  work  they  did ;  I  commenced  sending  Mr.  Breed  mem- 
orandum of  indebtedness  every  month,  in  the  fall  of  1873 
or  spring  of  1874 ;  the  checks  which  Mr.  Allen  drew  were 
drawn  on  Mr.  Breed's  account  at  the  First  National  Bank, 
and  I  deposited  them  in  my  name,  and  drew  checks  to  pay 
the  men  and  necessary  expenses  ;  I  commenced  in  this  way, 
and  when  the  contract  was  annulled  he  requested  me  to  con- 
tinue to  do  so,  and  I  did ;  after  Mr.  Allen  went  away  in 
1874  I  had  access  to  the  safe ;  I  worked  the  lodes  up  to  the 
time  I  quit  and  rendered  him  a  statement  of  what  I  took 
out ;  I  claimed  no  interest  in  them  ;  when  I  was  $2,000  ahead 
Mr.  Breed  applied  to  me  for  the  money ;  I  employed  the 
men  in  the  name  of  the  Caribou  Tunnel ;  in  December,  1874, 
I  notified  Mr.  Breed  by  mail  and  telegraph  of  the  overdraft, 
and  to  send  a  draft  or  authorize  me  to  draw  ;  it  was  hew  ho 
was  overdrawn,  but  in  my  name  ;  I  was  then  running  the 
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tunnel  beyond  the  Caribou  and  working  on  two  lodea ; 
there  was  no  arrangement  for  running  the  tunnel  beyond 
the  Caribou  vein,  only  Mr.  Breed  went  in  there  and  told  me 
to  run  it  on  beyond  the  Caribou,  and  I  ran  it  about 84  feet;  I 
quit  all  work  when  I  received  the  telegram  from  him;  the 
$2,500  note  was  taken  up  by  giving  another;  I  indorsed 
this  note  for  forty  days,  and  I  made  the  other  indorsements ; 
I  presume  I  was  liable  on  the  notes,  I  had  no  authority  to 
sign  Mr.  Breed's  name. 

Question.  He  never  gave  you  authority  to  borrow  money, 
did  he  ? 

Answer.  I  do  not  know  what  you  call  it ;  I  think  I  was 
authorized  ;  I  had  to  get  money  from  some  place ;  he  au»- 
thorized  me  to  run  the  tunnel,  and  never  authorized  me  to 
stop  until  he  telegraphed. 

I  notified  Mr.  Breed  I  had  executed  these  notes  in  name 
of  Caribou  Tunnel,  in  December,  by  letter,  just  as  soon  as 
I  did  it;  I  think  it  was  June  or  July,  1874,  that  Mr.  Breed 
sent  me  last  draft ;  for  three  or  four  months  after  that  I 
did  not  have  to  draw  ;  made  money  enough  out  of  the  mine  ; 
Mr.  Breed  did  not  answer  the  letter  ;  did  not  hear  from  him 
from  that  time  to  this,  and  did  not  see  him  until  yesterday. 

At  the  time  I  commenced  this  account  on  which  suit  is 
brought,  at  the  bank,  I  explained  to  them  my  relation  to 
Mr.  Breed ;  they  understood  this  money  was  used  on  Mr. 
Breed' sa  ccount  as  well  as  I  did  ;  Mr.  Breed  knew  I  kept 
the  account  in  my  own  name,  and  knew  this  when  the  ac- 
count was  $2,000  ahead  ;  he  wanted  me  to  draw  him  a  check 
for  it ;  he  claimed  it  as  his ;  I  told  him  the  tunnel  was  not 
working  well  and  it  would  be  best  to  leave  it  as  I  might 
have  to  draw  on  him  for  it  back  next  month. 

I  think  I  gave  the  bank  a  note  in  July,  1874,  for  $400  for 
an  overdraft,  which  was  paid  by  check  on  my  account ; 
that  note  was  signed  individually,  J.  M.  Dawley ;  that  was 
the  only  note  I  ever  gave  them  except  these  ;  the  one  signed 
Caribou  Tunnel  Company — I  should  have  left  the  company^ 
off.'' 
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Witness  recalled  for  plaintiff  in  rebuttal : 

*'  I  heard  Mr.  Breed's  testimony  in  reference  to  the  Ned- 
erland  contract ;  I  knew  such  a  contmct  was  in  exiBtenc*- 
from  the  time  it  was  made  ;  Mr.  Breed  told  me  he  had  a 
contract  with  the  company  to  meet  me  ;  I  did  not  have  any 
interest  in  the  contract  that  I  know  of ;  did  not  know  my 
name  was  mentioned  in  it;  Mr.  Breed  never  had  any 
settlement  with  me  about  that  contract;  did  not  consult 
me  about  making  it;  he  did  not  make  a  verbal  arrange- 
ment with  me  to  run  the  tunnel  beyond  the  Caribou;  I 
never  had  such  a  conversation  with  him  about  it ;  there 
\5ras  no  agreement  by  which  I  was  to  run  tlxe  tunnel  beyond 
the  Caribou  at  so  much  per  foot ;  I  run  it  as  superintendent 
for  him  at  liis  expense." 

Cross-examination : 

"  Question.  You  say  you  never  saw  the  contract  with  the 
Nederland  Company  ? 

Answer,  I  never  saw  it ;  never  knew  my  name  was  con- 
nected with  it. 

Question.  Never  knew  about  the  amount  paid  I 

Ansioer.  I  might  have  known  it. 

Question.  Had  nothing  to  do  with  paying  the  amount  I 
Whose  handwriting  is  that?  (Paper  marked  Z  handed  wit- 
ness.) 

Answer.  That  is  mine. 

Question.  Read  it  and  see  what  it  is,  it  is  all  in  your 
liJindwriting  ? 

Answer.  Yes,  sir ;  this  letter  is  in  my  handwriting,  and 
this  statement,  wliich  was  inclosed  ;  all  done  at  Mr.  Breed's 
requtist ;  I  got  the  entries  on  this  sheet  from  the  book  in  the 
safe ;  I  made  the  entries  at  the  time  they  are  dated,  I  pre- 
sumiv,  they  were  probably  handed  me  on  a  slip  by  Mr. 
Breed;  on  the  13th  day  of  October,  1874,  I  wrote  to  Sco- 
ville  &  Co. :  '  Gents.  :  Inclosed  find  statement  of  the  jour- 
nal and  cash-book  entries  made  since  last  j^tatement  sent 
you  by  Mr.  Breed;'  that  refers  to  this  sheet,  and  was  at 
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Mr.,  Breed's  request ;  I  entered  on  the  journal  at  the  date 
of  it,  •  The  Caribou  Tunnel  to  J.  M.  Dawley,  for  running 
tunnel,  March  and  April,  since  last  measurement,  16  feet  at 
$18  per  foot,  $228;  also,  running  2d,  94  feet  at  $20;  the 
above  completes  contract  to  the  Caribou  tunnel.'  Mr. 
Breed  requested  me  to  keep  the  tunnel  running  as  I  had 
done ;  so  far  as  I  was  concerned  the  contract  was  annulled  ; 
I  made  the  entry  'James  M.  Dawley  to  Mining  Co.,  Neder- 
land,  for  running  tunnel  from  Caribou  mine  to  intersection 
with  Dawley,  80  ft.  5  in.  at  $28  per  foot ; '  I  made  it  out  that 
way  by  Mr.  Breed's  instructions,  and  sent  Scoville  &  Co.  a 
copy  ;  I  was  keeping  the  books,  and  did  it  just  as  he  in- 
structed me." 

J.  A.  Thatcher  testified :  *^  I  am  president  of  the  First 
National  Bank  of  Central  City,  and  have  been  since  it  was 
organized ;  had  business  transacfions  with  Dawley  in  1873, 
and  for  a  long  time  previous  ;  in  the  fall  of  1874  he  was 
running  the  Caribou  tunnel;  his  business  was  active; 
drawing  and  receiving  remittances  from  Breed ;  depositing 
them  and  conducting  mining  business  as  is  usually  done 
by  agents ;  the  last  draft,  I  think,  came  from  Breed  in  June, 
1874,  for  about  $1,400  ;  after  that  time  up  to  December  22, 
Dawley  was  working  the  mines  crossing  the  tunnel,  and 
met  his  current  expenses ;  our  first  advance  to  Dawley  in 
December  was  $2,500;  we  authorized  him  to  check  for  it; 
I  told  him  we  could  not  allow  an  overdraft,  and  he  exe- 
cuted a  note  at  my  request;  we  let  him  have  $500  more 
later  in  that  winter ;  after  that  some  more ;  the  total  was 
$3,316;  it  was  paid  out  in  small  checks  to  the  workmen; 
no  check  larger  than  $100  unless  it  was  to  some  merchant ; 
sometime  about  November  1, 1874,  I  had  a  conversation 
with  Breed  about  our  tmnsactions  with  Dawley  ;  Dawley's 
account  was  then  good ;  I  took  Mr.  Breed  into  the  back 
room;  he  asked  me  to  show  him  Dawley' s  account,  and 
liow  it  was  kept,  and  its  condition  as  to  debits  and  credits, 
and  how  he  stood  at  that  time;  I  showed  it  to  him  and  he 
expressed  his  gratification  to  me,  and  asked  me  as  to  Mr. 
Vol.  IV  — 62 
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Dawley's  habits,  and  whether  he  was  conductiBg  his  busi* 
aess  right  in  my  judgment ;  I  told  him  we  kept  the  account 
in  Dawley's  name,  as  Dawley  said  he  had  requested  that  it 
should  be  kept  in  that  way  ;  I  cannot  say  what  Mr.  Breed's 
answer  was  to  that ;  in  the  early  part  of  that  year  Dawley 
told  us  that  the  contract  between  them  had  been  thrown  up ; 
said  Breed  requested  him  to  keep  the  account  in  his  own 
name  ;  we  transacted  a  great  deal  of  business  with  Breed 
personally ;  lie  had  his  personal  account  there ;  he  knew 
we  kept  that  account  as  we  did  ;  I  showed  him  the  account 
and  the  amount  Dawley's  account  was  good  for  at  that 
time ;  he  seemed  gratified  and  mentioned  the  amount,  about 
$1,900;  he  examined  the  account  and  spoke  of  it  as  his 
own  ;  the  checks  paid  were  ^aced  to  his,  Dawley's,  debit, 
and  Breed's  drafts  were  placecl  to  his  credit" 

Cross-examination :  ''He  commenced  business  with  us  as 
Thatcher,  Standley  &  Co.,  in  1872,  simply  as  J.  M.  Dawley; 
1  think  he  overdrew  $300  or  $400  in  1872,  which  I  think  was 
paid  by  Mr.  Breed's  check  or  draft ;  we  made  him  the  loan 
of  $2,500;  that  is,  we  agreed  upon  that  amount  he  could 
use ;  it  was  paid  out  on  checks  to  workmen  and  merchants, 
none  to  Dawley  himself;  we  paid  the  checks  as  made  and 
did  not  inquire  who  they  went  to  ;  the  first  note  was  made 
by  Mr.    Dawley,  December  22,  1874,  and  credited  to    his 
account  that  day  ;  I  asked  Dawley  very  particularly  for 
what  purpose  he  wanted  the  money ;    the  note  was  for 
$2,500,  due  in  forty  days,  and  it  was  expected  and  repre- 
sented by  Dawley  that  Breed  would  return  by  that  time 
and  make  it  good ;  this  note  was  renewed  for  thirty  days, 
and  we  let  him  have  $500  more ;  at  the  end  of  the  thirty 
days  we  took  his  note  for  $3,(X)0 ;  he  said  it  was  Breed's 
affair  all  the  time,  therefore  I  did  not  look  to  anybody  but 
Breed  for  payment;  he  did  not  have  authority  to  sign 
Breed's  name  to  the  note ;  every  thing  was  done  in  the  name 
of  Dawley." 

JRe-direot  examinMion :   "  After  the  debt  was  contrnoted 
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I  wrote  Mr.  Breed  about  it,  but  got  no  answer ;  the  first 
letter  was  written  at  my  house  and  I  have  no  copy  of  it ;  to 
the  best  of  my  knowledge  it  was  deposited  in  the  mail ;  we 
had  great  trouble  in  finding  Mr.  Breed ;  he  was  supposed 
to  be  in  Cincinnati,  or  a  letter  would  be  forwarded  to  him 
from  there,  and  we  only  wrote  to  him  there ;  I  used  a  re- 
turn envelope,  and  the  letter  never  came  back ;  I  wrote  a 
tel^ram  for  Mr.  Dawley,  and  think  I  signed  it  with  him  ; 
we  tried  to  find  Mr.  Breed  ;  he  was  in  the  interior  of  Cali- 
fornia, and  could  not  be  reached;  the  telegram  was  sent  to 
San  Francisco,  but  he  was  then  in  the  Pleasant  Valley  min- 
ing region  ;  it  was  sent  within  two  or  three  days  after  Daw- 
lay  got  the  money,  and  stated  exactly  what  he  had  done ;  that 
he  got  this  money  from  me  to  pay  this  pay-roll,  stating  the 
amount ;  we  received  no  reply ;  after  several  days  the  mes- 
sage was  repeated ;"  the  second  letter  was  written  October 
12, 1875."    Copy  read  as  follows : 

*'  Central  City,  October  12,  1875. 
Mr.  a.  D.  Breed,  Cincinnati,  Ohio: 

Dear  Sir — We  had  expected  to  see  you  here  long  before 
this,  and  now  learn  that  you  are  east.  I  wrote  you  to 
request  you  to  settle  up  our  debt  against  the  Caribou  Tun- 
nel Company,  created  by  Mr.  Dawley.  It  is  a  fair,  honor- 
able and  just  debt,  and  I  trust  you  will  not  compel  us  to 
wait  longer  on  this  matter.  The  debt  was  created  in  the 
Bame  of  the  'C.  T.  Co.'  by  Mr.  Dawley,  sup't,  and  what- 
ever the- differences  between  yourself  and  Mr.  D.,  it  should 
not  work  an  injury  to  us  in  delaying  the  matter.  Please 
reply  at  once  to  this. 

Yours,  very  truly, 

J.  A.  Thatcher,  PresidenV^ 

"These  are  the  notes  (notes  sued  on  shown  to  witness). 

1  do  not  know  where  Dawley  is  now ;  at  the  time  of 
the  loan  he  was  not  worth  any  thing,  and  that  was  the 
reason  I  loaned  the  money  to  Breed." 
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Richard  Crow  sworn,  and  testified  :  *'  I  reside  in  Neder- 
land ;  have  known  Mr.  Breed  since  1871 ;  I  was  in  his 
employ  from  1871  until  he  quit  working  the  Caribou  tun- 
nel in  the  spring  of  1875  ;  I  was  hauling  quartz  and  wood  ; 
hauled  from  the  Sherman  and  Poorman ;  I  knew  James  M. 
Dawley  ;  he  was  working  the  mines  and  driving  the  tun- 
^nel ;  he  commenced  running  the  tunnel  south  of  the  Cari- 
bou lode  sometime  in  the  fall  of  1874 ;  Mr.  Breed  was  out 
here  two  or  three  times,  and  always  spoke  to  me  as  if  the 
was  interested  in  running  the  tunnel  ;  I  heard  him  say 
regarding  the  lodes  that  he  had  three-fourths  of  the  net 
proceeds  ;  the  Sherman  and  Poorman  lodes  were  owned  in 
New  York,  I  believe ;  Mr.  Breed  worked  them  right  along 
as  if  he  had  a  right  to. 

Mr.  Breed  claimed  250  feet  on  each  side  of  the  tunnel  on 
the  lodes  crossed  by  it ;  the  Sherman  is  an  old  discovery, 
and  tlie  Poorman  was  discovered  before  the  Caribou ; 
Dawley  was  working  on  these  lodes  about  200  feet  below 
the  surface,  and  there  was  no  connection  with  the  surface, 
but  it  was  afterward  proven  to  be  on  these  lodes ;  I  was 
paid  for  my  work  at  the  tunnel  by  check  on  the  First 
National  Bank,  signed  by  James  M.  Dawley." 

Clarence  A.  Sherwood  sworn,  and  testified:  "I  reside 
at  Caribou,  and  am  engaged  in  mining ;  have  been 
acquainted  with  Mr.  Breed  since  1871 ;  I  worked  for  him 
ovei-  three  years,  at  the  Nederland  mill  twenty-two  months, 
and  then  at  the  Caribou  tunnel  and  lodes  struck  in  tunnel; 
I  understood  I  was  working  in  the  tunnel  for  Mr.  Breed. 
Mr.  Dawley  paid  me  by  check  on  the  First  National  Bank. 
Mr.  Dawley  employed  me  to  do  that  work ;  I  commenced 
in  April  or  May,  1873,  and  worked  both  north  and  south  of 
.he  Caribou." 

J.  A.  Thatcher,  recalled:  **This  claim  with  interest  at 
ten  per  cent  per  annum  amounts  to-day  to  $4,146." 

Plaintiff  rested. 
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Defendant  read  in  evidence  the  deposition  of  Abel  D. 
Breed,  as  follows : 

"My  name  is  Abel  D.  Breed  ;  sixty-six  years  of  age ;  a 
manufacturer  by  occupation  ;  I  know  the  plaintiflF;  lam 
defendant ;  I  have  known  James  M.  Dawley,  since  1872 ; 
he  has  been  in  my  employ ;  ray  first  business  transaction 
with  said  Dawley  was  in  form  of  a  contract  on  the  3d  day  of 
August,  1872,  a  copy  of  which  is  hereto  attached  (same  as 
offered  in  evidence  and  marked  X).  On  or  about  Septem- 
ber 1st,  1872,  I  employed  him  as  foreman  of  my  mill  at 
Middle  Boulder ;  the  said  Dawley  was  never  employed  by 
me  as  my  agent ;  he  was  employed  by  me  both  in  the  capac- 
ity of  hired  laborer  and  contractor,  but  never  as  an  agent. 
He  contracted  to  drive  the  Caribou  tunnel  for  me  according 
to  the  provisions  of  the  contract  referred  to  above  (marked 
X)  ;  the  original  contract  is  in  the  hands  of  my  attorneys, 
H.  M.  &  W.  Teller  of  Central  City,  Colorado  ;  I  knew  the 
Mining  Company  Nederland  in  1873 ;  I  made  a  contract  in 
writing,  with  said  company  in  1873,  a  copy  of  which  is 
hereto  attached  (same  as  offered  in  evidence  and  marked  Y), 
the  original  of  which  is  now  in  the  hands  of  my  attorneys 
H.  M.  &  W.  Teller,  Central  City,  Colorado  ;  I  made  but  one 
contract  with  this  company ;  this  contract  provided  for  the 
running  of  a  tunnel  from  tlie  Caribou  mine  to  meet  the 
tunnel  being  run  by  Dawley ;  Mr.  Dawley  knew  of  the 
making  of  the  contract  with  the  Mining  Company  Neder- 
land and  he  assented  thereto,  and  was  very  anxious  to  have 
the  contract  made,  as  he  believed  the  tunnel,  if  driven  by 
said  company,  would  intersect  rich  veins  in  the  course  of 
its  progress  by  which  he  would  be  much  benefited  finan- 
cially, as  provided  for  in  the  contract  (marked  X). 

Said  contract  (X)  with  James  M.  Dawley  has  never  been 
canceled  or  annulled  ;  I  never  at  any  time  or  in  any  place 
agreed  to  destroy  this  contract,  nor  told  Dawley  it  should 
be  destroyed,  nor  that  the  contract  was  at  an  end,  discharged 
or  canceled  ;  Dawley  completed  the  tunnel  as  per  contract 
(X)  I  believe,  in  the  latter  part  of  1874,  and  I  paid  Dawley 
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in  full  according  to  the  terms  of  the  contract  on  or  before 
the  completion  of  the  same ;  Dawley  contracted  and  agreed 
with  me  to  extend  the  Caribou  tunnel  one  hundred  feet 
south  of  the  Caribou  mine ;  the  price  per  foot  to  be  paid 
said  Dawley  for  the  driving  of  said  tunnel  was  not  to 
exceed  thirty  dollars ;  this  agreement  was  entered  into  in 
the  latter  part  of  1873  or  the  early  part  of  1874;  Dawley 
was  never  authorized  or  empowered  by  me  in  any  man- 
ner or  form  whatever  to  employ  men  for  me  to  work 
on  the  Caribou  tunnel  either  north  or  south  of  the 
Caribou  lode^  and  in  no  instance  did  I  ever  authorize  him 
to  incur  any  indebtedness  for  such  work,  or  for  any  work 
on  such  lodes  connected  with  the  Caribou  tunnel  or  the 
Caribou  lode ;  I  have  paid  Daw^ley  in  fnll  and  the  entire 
amount  due  him  for  the  work  done  on  the  said  Caribou 
tunnel .  south  of  the  Caribou  lode ;  I  paid  this  money  in 
installments  at  diflferent  intervals  of  the  work  in  checks  and 
drafts ;  I  never  did  business  under  the  name  of  the  Caribou 
Tunnel  or  the  Caribou  Tunnel  Company,  and  never  knew  • 
of  any  business  being  transacted  under  either  of  these 
names ;  I  never  authorized  or  empowered  James  M.  Dawley 
to  do  business  for  me  under  such  name  or  names ;  I  first 
learned  that  Dawley  assumed  or  claimed  that  he  could  bind 
me  under  such  name  or  names  in  the  latter  part  of  1875  ; 
I  had  a  conversation  with  Prank  C.  Young,  cashier  of 
plaintiff,  in  New  York  in  1875,  in  i-espect  to  the  notes  sued 
on  in  this  case.  In  my  conversation  with  Mr.  Young  I  em- 
phatically informed  him  that  Dawley  had  no  authority 
)  whatever  to  give  the  notes  now  sued  on,  and  that  I  was  not 
^vlegally  or  morally  responsible  for  the  same.  Mr.  Young 
informed  me  the  bank  would  sue  for  the  payment  of  the 
notes ;  I  never  requested  James  M.  Dawley  to  keep  the 
account  of  the  work  done  on  the  Caribou  tannel  or  lodes 
connected  therewith  in  the  name  of  the  Caribou  Tunnel  or 
the  Caribou  Tunnel  Company,  and  I  never  made  any  sug- 
gestions whatevOT  as  to  how  he  should  keep  his  accounts ; 
I  heard  James  M.  Dawley  testify  in  the  Boulder  county 
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district  coart  in  July,  1876 ;  I  requested  Dawley  to  send 
acoounts  monthly  to  A.  L.  Scovill  &  Co.,  showing  all  money 
he  had  received  from  me  or  from  said  A.  L.  Scovill  &  Co.; 
I  never  promised  to  pay  the  notes  sued  on  in  this  case  or 
the  amount  thereof,  or  any  amount  whatever  included  in 
these  notes ;  I  knew  David  B.  Miller ;  he  was  in  Colorado 
m  July,  1875,  to  render  assistance  to  my  attorneys ;  he  had 
no  authority  from  me  whatever  to  in<;ur  any  indebtedness 
due  or  claamed  to  be  due  from  me ;  I  heard  my  letter  read 
in  the  Boulder  county  district  coui't'  relative  to  recording 
lodes  struck  in  the  tunnel,  whether  known  or  not ;  I  gave 
these  instructions  to  Mr.  Dawley  in  accordance  with  the  law 
of  Colorado  governing  the  ownership  of  lodes  struck  in 
driving  tunnels.  I  have  banked  with  the  plaintiff  in  this 
Buit^  and  with  the  plaintiff's  predecessors,  Thatcher,  Stand- 
ley  b  Co.,  having  had  -  money  deposited  witli  tliem  over 
three  years  ;  I  had' money  on  deposit  with  plaintiff  to  my 
credit  during  the  fall  of  1875;  my  balance  during  that  period 
being  about  five  hundred  dollars;  this  money  was  drawn  out 
by  D,  B.  Miller  about  the  22d  day  of  July,  1876,  on  an  order 
from  me;  I  think  I  first  learned  that  plaintiff  was  claiming  an 
indebtedness  against  me  in  the  latter  part  of  1875;  cannot 
state  from  whom  I  learned  it ;  I  was  not  in  anywise  indebted 
to  James  M.  Dawley  in  December,  1874,  or  at  the  time  of 
the  date  of  the  notes  sued  on  for  work  done  on  the  Caribou 
tunnel,  or  on  any  lodes  worked  by  Dawley,  in  connection 
with  said  tunnel,  nor  was  I  indebted  to  him  on  any  matter 
whatever ;  the  payment  of  the  $1,700  by  me  to  the  said  James 
M.  Dawley,  in  May,  1875,  was  subject  to  my  contract  with 
Dawley,  and  any  other  money  wliich  I  may  have  paid  him 
about  that  time  was  likewise  paid  on  account  of  the  contract; 
I  did  not  know  at  that  time  that  Dawley  claimed  to  be  my 
agent ;  I  had  no  knowledge  of  the  execution  of  the  note  sued 
in  this  case,  and  I  had  no  knowledge  whatever  of  any  claim 
of  the  plaintiff  upon  me  for  any  money  advanced  by  it  to 
James  M.  Dawley ;  Dawley  did  work  on  the  lode  cut  by 
the  tunnel,  after  said  tunnel  had  reached  the  Caribou  lode; 
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Dawley  claimed  his  proportiou  of  the  net  profits  of  work 
ing  said  lodes  during  the  time  he  was  working  on  the  tunnel 
south  of  the  Caribou  lode  ;  the  same  as  he  had  before  the 
tunnel  had  reached  the  Caribou  lode;  Dawley  claimed  the 
right  to  such  net  profits  under  the  contract  hereto  annexed 
(marked  X) ;  James  M.  Dawley  was  never  at  any  time  au- 
thorized or  empowered  by  me  in  any  manner  or  for  any 
purpose  to  contract  any  indebtedness,  or  to  employ  any 
men  to  work  for  me,  or  to  make  any  settlement  or  state- 
ment of  account  with  any  one  for  me  ;  he  was  not  author- 
ized to  keep  any  account  of  mine  with  any  bank  or  bankers, 
or  to  give  any  instrument  in  writing  that  could  bind  me  in 
my  name,  or  in  any  other  name ;  I  was  firat  informed  of 
Dawley  claiming  so  to  do  in  the  latter  part  of  the  year  1875 ; 
I  did  repudiate  such  claims  and  wrote  Dawley  to  thateflFect 
at  once ;  I  am  acquainted  with  Joseph  A.  Thatcher ;  I  have 
no  recollection  of  having  any  conversation  with  Mr.  That- 
cher in  reference  to  this  claim  ;  in  the  year  1873,  in  a  con- 
versation with  Mr.  Thatcher,  he  inquired  of  me  very  par- 
ticularly regarding  the  financial  responsibility  of  James 
M.  Dawley,  remarking  at  the  same  time  that  Dawley  was 
indebted  to  his  bank  in  the  sum  of  $2,000,  or  more;  in  an- 
swer to  his  questions  regarding  the  financial  standing  of 
Dawley,  I  replied  that  I  could  not  inform  him  as  to  Daw- 
ley's  responsibility  financially." 

Cross-examiiiatlon:  "Dawley  was  to  run  the  Caribou  tunnel 
under  the  first  contract  until  it  cut  the  Caribou  lode :  I  paid 
Dawley  at  different  intervals  during  the  progress  of  the 
work,  in  drafts,  currency  and  checks,  upwards  of  twenty- 
six  thousand  ($26,000)  dollars ;  I  employed  Dawley  to  run 
tlie  tunnel  south  of  the  Caribou  lode,  in  the  autumn  of 
1874  ;  he  run  this  tunnel  about  80  feet ;  at  the  time  of  the 
completion  of  the  first  contract,  to  run  the  Caribou  tunnel, 
Dawley  was  personally  indebted  to  me  for  several  thousand 
dollars,  which  I  had  advanced  him  over  and  above  the 
money  actually  due  him  ;  by  the  provisions  of  the  contract 
a  portion  of  this  money  owed  me  by  Dawley  was  applied 
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as  payments  on  the  second.contract ;  in  addition  to  this  I 
made  payments  of  money  to  Dawley  in  the  spring  of  1876 
at  the  time  Dawley  had  driven  the  tunnel'  80  feet  south  of 
the  Caribou  lode ;  he  was  indebted  to  me  in  the  sum  of 
over  $10,000  for  over- payments  in  the  contracts  in  drafts 
and  checks  ;  I  knew  of  the  work  done  by  Dawley  on  the 
Caribou  tunnel,  and  lodes  cut  by  said  tunnel  at  t  he  time 
it  was  progressing  ;  this  work  was  to  be  paid  for  according 
to  the  terms  of  the  contract;  do  not  recollect  of  ever  having 
received  a  letter  from  Joseph  A.  Thatcher  on  the  subject  of 
the  claim  of  plaintiff,  and  do  not  recollect  writing  him  on 
that  subject;  I  admitted  during  the  trial  of  the  case  of 
Clarence  A.  Sherwood  against  me  in  the  U.  S.  district  court, 
at  Denver,  on  or  about  2d  day  of  August,  1877,  that  Dawley 
and  myself  were  to  share  the  profits  of  working  the  lodes 
cut  by  said  tunnel,  I  to  have  three-fourths  and  Dawley  to 
have  one-fourth  interest,  and  if  there  were  losses,  we  would 
share  it  in  like  proportion ;  not  that  I  was  under  any  legal 
obligation  to  Dawley  to  share  in  the  losses,  but  taking  into 
consideration  his  indebtedness  to  me,  I  was  willing  to  deal 
leniently  with  him  in  his  losses. 

(Signed,)  Abel  D.  Breed." 

Defendant  offered  in  evidence  che  contract  above  referred 
to  between  Abel  D.  Breed  and  James  M.  Dawley  marked 
X,  as  follows : 

''  This  agreement  made  and  entered  into  this  third  (3d) 
day  of  August,  A.  D.  1872,  between  James  M.  Dawley, 
party  of  the  first  part,  and  Abel  D  Breed,  party  of  the 
second  part,  witnesseth :  That  for  and  in  consideration  of 
the  payments,  agreements  and  stipulations  hereinafter  to 
be  specified,  the  said  party  of  the  first  part  agrees  and  cov- 
enants with  the  said  party  of  the  second  part  to  drive  the 
Oari))ou  tunnel  (so  called),  owned  by  said  Breed,  from  its 
present  face  (about  seventy-five  feet  from  its  entrance)  until 
it  cuts  the  Caribou  lode,  whatever  the  distance  may  be ;  to 
construct  said  tunnel  of  the  following  dimensionsi  viz.:  To 
Vol.  IV— 63 
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be  seven  (7)  feet  high  in  the  center,  to  be  six  (6)  feet  high 
on  each  wall  from  the  bottovi  to  the  torn  of  the  arch,  the 
s^id  axch  to  be  sprung  for  a  tuanel  eight  (8)  feet  wide,  and 
the  width  of  said  tunnel  to  be  five  (5)  feet  in  the  clear. 

The  said  party  of  the  first  part  further  agrees  to  devote 
his  time  and  energies  to  the  prosecution  of  the  work  so  as 
to  complete  said  tunnel  to  the  Caribou  lode  at  the  earliest 
practical  period  of  time.  He  also  agrees  not  to  claim  any 
lodes  discovered  or  struck  in  said  tunnel,  but  to  notify  said 
Breed  or  his  agent  of  the  striking  of  such  lodes  as  may  be 
found,  at  his  first  opportunity,  that  they  may  be  recorded. 

He  also  agrees  not  to  claim  or  remove  any  ore  from  the 
Caribou  lode,  by  virtue  of  this  agreement 

In  consideration  of  the  above  covenant  and  agreements 
the  said  party  of  the  second  part  agrees  to  and  with  the 
said  party  of  the  first  part  to  pay  him  for  running  the 
aforesaid  tunnel  to  the  Caribou  lode,  the  following  prices 
per  ft,  viz.:  For  the  first  one  hundred  (100)  ft.  from  the 
present  face  of  the  tunnel,  five  ($5.00)  dollars  per  foot  For 
the  second  one  hundj^d  (100)  feet,  seven  ($7.00)  dollars  per 
foot  For  the  third  (3d)  one  hundred  (100)  feet,  nine  ($9.00) 
per  foot  For  the  fourth  (4th)  one  hundred  (100)  feet,  eleven 
($11.00)  per  foot.  For  the  fifth  (5th)  one  hundred  (100)  feet, 
fourteen  ($14.00)  per  foot  For  the  sixth  (6th)  one  hundred 
(100)  feet,  eighteen  ($18.00)  per  foot.  For  the  seventh  (7th) 
one  hundred  (100)  feet,  or  for  so  many  feet  as  may  be  found 
to  remain  between  a  point  six  hundred  (600)  feet  from  the 
present  face  of  the  tunnel  and  the  Caribou  lode,  twenty 
dollars  ($20.00)  per  foot  The  said  party  of  the  second 
part  further  agrees  to  furnish  lumber  for  a  track,  a  car  for 
removing  the  ore  and  waste  rock,  and  also  such  appliances 
and  power  as  may  be  found  requisite  to  drive  air  into  the 
tunnel,  whenever  artificial  ventilation  becomes  necessary. 
The  said  party  of  the  second  part  further  agrees  that  the 
said  -Dawley  shall  have  one-fourth  (i)  of  the  net  profits  on 
all  ore  he  may  extract  from  each  and  all  of  the  veins  or 
lodes  he  may  strike  in  the  prosecution  of  the  work  for  a 
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period  of  twelve  months  from  the  date  of  striking  such 
lodes.  It  is  further  mntuaXly  ^greed  asd  understood  that 
during  the  joint  occupation  and  use  of  said  tunnel  and 
track  for  the  removal  of  ore,  that  neither  party  shall  have, 
the  preference,  but  that  the  arrangements  shall  be  equitable 
avid  fair. 

^'  In  testiiaony  whereof  we  have  set  our  i^ames  and  affixed 
our  seal^,  on  the  day  and  the  year  first  above  written. 

J.  M.  DAWLKYi  [L.  8.J 

WitnesB :  A»  D.  Brked,     lu  s.]" 

Sam'lCushman. 
[Int.  Rev.  6c.] 

Plaintiff  objected  to  the  admission  of  the  same,  "because 
it  is  irrelevant ;  applies  to  work  done  north  of  the  Caribou 
lode,  and  before  the  incurring  of  the  indebtedness,  and  had- 
nothing  to  do  with  any  work  south  of  the  Caribou  lode, 
and  can  have  nothing  to  do  with  this  case.'*  » 

The  court  sustained  the  objection,  and .  defendant  ex- 
cepted* 

Defendant  offered  in  evidence  the  article  of  agreement 
between  Abel  D.  Breed  and  the  Mining  Company  Neder- 
land,  (marked  Y),a6  follows: 

"  This  article  of  agreement  made  by  and  between  Abel  D. 
Breed)  of  the  city  of  Cincinnati,  of  the  first  part,  and  the 
Mining  Company  Nederland  of  the  second  part,  witnesseth: 
That  the  said  party  of  the  first  part  being  desirous  to  insure 
the  completion  of  the  Caribou  tunnel,  located  in  Boulder 
county,  Colorado,  at  the  earliest  possible  moment,  hereby 
agrees  and  binds  himself  to  pay  to  the  said  Mining  Com- 
pany Nederland,  the  actual  cost  of  finishing  said  tunnel 
from  the  point  in  the  Caribou  mine  that  it  may  be  on  the 
1st  day  of  January,  1874,  until  it  intersects  the  tunnel  now 
being  driven  by  Mr.  Dawley  from  the  valley.  In  oon^ 
sidemtion  of  said  payment,  the  said  party  of  the  seconds 
part  does  hereby  agree  to  procure  the  said  work  to  be  done 
at  the  lowest  possible  price,  and  will  furnish  such  supplies  as. 
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they  may  have  and  as  may  be  required  for  said  work  at  cost 
They  further  agree  to  give  the  use  of  their  engine  and  hoist- 
ing machinery,  when  the  same  can  be  used  for  said  work, 
and  hoist  all  stuff  taken  from  the  tunnel  free  of  cost;  and 
that  their  chief  agent  or  such  person  as  he  may  designate 
will  superintend  the  construction  of  the  said  tunnel  free  of 
any  charge  to  said  party  of  the  first  part,  and  as  it  is  agreed 
by  the  party  of  the  second  part  to  commence  the  work  on 
said  tunnel  from  the  mine  to  its  face,  and  if  in  such  case  on 
account  of  improper  location  the  tunnel  should  not  connect 
with  the  portion  now  constructed,  then  the  said  connection 
between  the  two  parts  is  to  be  made  at  the  sole  expense  of 
the  party  of  the  second  part    Whereas,  the  said  party  of 
the  first  part  has  already  made  a  contract  with  J.  M.  Daw- 
ley  to  complete  said  tunnel,  and  whereas'he  does  not  desire 
in  any  manner  to  interfere  with  him  in  the  execution  of  the 
same,  he  hereby  agrees  with  the  party  of  the  second  part 
that  they  can  make  any  agreement  with  said  Dawley  that 
they  mutually  agree  upon,  and  in  the  event  of  such  con- 
tract being  made,  the  party  of  the  first  part  binds  him- 
self to  pay  to  said  party  of  the  second  part,  whatever  price 
the  said  Dawley  may  agree  to  pay  to  the  said  party  of  the 
second  part  for  the  completion  of  the  tunnel  which,  how- 
ever, is  in  no  event  to  exceed  more  than  it  actually  cost 
the  party  of  the  second  part  to  complete  the  said  work;  but  in 
the  event  that  the  price  agreed  on  between  the  said  Dawley 
and  said  party  of  the  second  part  should  not  be  sufficient  to 
repay  the  party  of  the  second  part,  to  complete  the  said  tun- 
nel in  the  manner  heretofore  described,  the  party  of  the  first 
part  hereby  agrees  also  to  pay  such  sum  as  may  be  the  dif- 
ference between  the  amounts  agreed  upon  by  said  Dawley 
and  the  actual  cost  of  the  work.     For  the  purpose  of 
avoiding  disputes  as  to  the  actual  amount  of  the  cost  of  said 
work,  it  is  hereby  agreed  by  and  between  both  parties  to 
this  agreement,  that  the  statement  of  cost  made  in  writing 
and  certified  to  as  being  correct  by  P.  H.  Van  Diest,  Esq., 
the  chief  agent  of  the  Mining  Company  Nederland,  shall  be 
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conclusire  as  to  the  cost,  and  the  said  party  of  the  first  part 
agrees  to  pay  the  same  on  demand  of  the  second  party  to 
this  agreement.  In  the  event  that  the  agreement  made  be- 
tween said  Dawley  and  the  party  of  the  second  part  should 
allow  them  more  than  the  actual  cost  to  run  the  said  tun- 
nel, then  the  said  parties  of  the  second  part  agree  to  repay 
to  said  Dawley  the  amount  of  said  excess. 

In  witness  whereof  our  hands  and  signatures,  this  the 
19th  day  of  December,  1873. 

A.  D.  Breed.  [l.  s.] 

For  Mining  Company  Nederland. 
Witness :  P.  H.  Van  Diest,        [l.  b.] 

Wm.  p.  Allen.  Agent.^* 

Plaintiflf  objected  thereto  for  the  following  reasons : 

"  It  is  irrelevant ;  applies  to  work  north  of  the  Caribou 
lode,  and  before  the  incurring  of  the  indebtedness,  and  has 
nothing  to  do  with  any  work  south  of  the  Caribou  lode, 
and  can  have  nothing  to  do  with  this  case.  This  article  of 
agreement  is  between  A.  D.  Breed  and  the  Mining  Company 
Nederland,  and  refers  to  work  done  north  of  the  Caribou 
lode,  and  before  the  tunnel  cut  the  lode." 

Objection  sustained  by  the  court,  and  the  defendant 
excepted. 

Defendant  offered  in  evidence  the  letter  referred  to  by 
witness  Dawley,  and  statement  inclosed  therewith,  from  J. 
M.  Dawley  to  A.  L.  Scoville  &  Co.,  (marked  Z)  as  follows : 

Caribou,  Oct.  13<A,  A.  D.  1874. 
A.  L-  Scoville  &  Co.,  Gents  : 

Inclosed  find  statement  of  journal  and  cash  book  entries 
made  here  since  last  statement  sent  you  by  Mr.  Breed ;  also 
map  of  Caribou  tunnel  which  Mr.  Breed  forgot  to  take. 
Please  hand  it  to  him  on  his  arrival.  The  tunnel  is  looking 
splendid.  Please  acknowledge  the  receipt  of  papers  and 
oblige,  Yours  respectfully, 

J.  M.  Dawjjsz.^ 
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Joarnfj,!  entries  since  last  statement  made  March  6, 1874 
"Oct  12. 

Caribou  Tannel,  $2,168  00 

To  J.  M.  Dawley,  $2,188  00 

For  running  tunnel  March  aad  April  and 
since  last  measurement,  16  ft  @  $18.00 
per  foot,  388  00 

Also  running  tunnel   04  ft  @  $20.00  per 

foot,  1^880  00 

The  above  completes  the  contract  to  the  Caribou  Tunnel. 
Oct  13.    J.  M.  Dawley,  $2,251  66 

To  Mining  Co.  Nedefland,  $2,251  66 

t^OT  running  tunnel  from  Caribou  mine  to  intersectioft 
with  Dawley,  80  ft  6  in.  @  $28.00  per  foot'' 
Defendant  vested. 

Plaintiff,  in  rebuttaL  J.  A.  Thatcher  recalled  and  testified 
as  follows : 

^'I  heard  the  deposition  of  A.  D.  Breed  read;  I  do  not 
recollect  of  having  any  conversation  with  him  about  Daw- 
ley's  financial  condition  in  1874 ;  I  never  stated  to  him  that 
Dawley  was  indebted  to  the  bank  in  the  sum  of  $2,000 ; 
Dawley  was  never  indebted  to  the  bank  in  the  sum  of 
$2,000 ;  at  one  time  he  owed  the  personal  debt  as  I  testified 
to ;  $400  or  $500  I  think  ;  that  was  a  year  before  this  debt; 
he  gave  his  own  personal  note  and  paid  it" 

Which  was  all  the  evidence  introduced  on  the  trial  of 
said  cause. 

The  iiiett-u^tion  numbered  ttilf'teen  and  referred  to  in  the 
opinion  was  as  follows :  **  The  court  instructs  the  jury  that 
the  employment  of  a  person  as  agent  to  do  work  in  a  ton- 
n^  or  mine  does  not  authoii^e  such  person  to  foom>w 
money  for  the  purpose  of  cwrying  on  the  work  ot  to  pay 
for  work  already  done  by  him,  and  unless  plaintiff  has 
showu  authority  otiier  than  that  of  Dawley' s  employment, 
to  borrow  the  money  for  which  suit  is  br^ught^  then  fisin* 
tiff  caitnot  iMover  in  this  action." 
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Messrs.  H.  M.  &  W.  Teller,  for  appellant 

Messrs.  Belford  &  Reed,  for  appellee. 

Thatcher,  C.  J.  Evidence  was  introduced  by  plaintMf 
tending  to  show  that  Dawley  during  and  after  the  spring  of 
1873  acted  as  agent  or  superintendent  of  Breed ;  that  he 
continued  so  to  act  until  and  at  the  time  he  borrowed  money 
from  the  bank,  for  the  recovery  of  which  this  suit  was 
brought.  The  contract  between  Dawley  and  Breed,  if  intro- 
auced  in  evidence,  would  have  tended  to  show  that  at  the 
time  it  was  entered  into,  and  so  long  as  it  remained  in  force, 
Dawley  was  a  contractor,  and  not  a  superintendent  or 
agent.  If  the  terms  of  the  contract  were  by  verbal  agree- 
ment, as  Breed  testifies,  made  also  to  apply  to  the  construc- 
tion of  the  tunnel  south  of  the  Caribou  lode,  except  so  far 
as  related  to  the  price  per  foot  to  be  paid  by  Breed,  the 
agreement  itself  furnishes  the  best  evidence  of  the  relation 
that  existed  between  him  and  Dawley,  and  tends  to  show 
that  the  southern  extension  of  the  tunnel  was  constructed 
by  Dawley  as  a  contractor.  There  is  also  evidence  that  in 
the  spring  of  1873,  the  written  contract  between  Dawley 
and  Breed  was,  by  mutual  consent,  rescinded,  and  that 
thereafter  Dawley  acted  as  superintendent.  These  contro- 
verted questions  of  fact  touching  the  nature  of  the  agree- 
ment between  Breed  and  Dawley,  during  and  after  the 
spring  of  1873,  until  the  autumn  of  1874,  and  the  nature  of 
the  agreement  thereafter  under  which  the  tunnel  was  ex- 
tended south,  were  properly  questions  for  the  jury,  in  the 
resolution  of  which  they  might  be  aided  by  reference  to  the 
original  contract  which  should  have  been  admitted  in  evi- 
dence. The  course  of  Dawley' s  dealing  with  Breed  from 
which  Dawley' s  agency  might  be  inferred,  was  before  the 
jury.  As  tending  to  repel  such  an  inference,  at  least,  so  far 
as  relates  to  the  tunnel  north  of  the  lode,  the  August  con- 
tract was  admissible.  Nor  is  it  entirely  clear  from  the  evi- 
dence whether  the  amount  of  the  overdraft  was  paid  out  on 
account  of  work  in  the  tunnel  north  or  south  of  the  lode. 
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K  paid  oat  on  work  north  of  the  lode,  and  nnder  the  An- 
gust  contract,  the  question  as  to  whether  it  inured  to  the 
ultimate  benefit  and  use  of  Breed  would  not  ordinarily  be 
material ;  for  in  such  case  Breed,  if  he  had  learned  of  the 
loan  and  expenditure,  could  not,  by  silence,  be  construed 
to  have  ratified  Dawley's  act  in  securing  it  His  only  duty 
would  have  been  to  respond  to  Dawley  for  work  on  the 
tunnel  at  so  much  per  foot  according  to  the  contract.  It 
could  not  properly  be  said  in  such  case  that  the  money  was 
expended  for  Breed's  use,  but  for  the  use  of  Dawley.  There 
is  some  evidence  tending  to  show  that  the  contract  between 
Mining  Company  Nederland  and  Breed  was  entered  into 
with  the  knowledge  and  consent  of  Dawley,  and  that  he 
(Dawley)  did  work  in  pursuance  of  its  provisions. 

This  contract  tended,  in  connection  with  other  evidence, 
to  impeach  Dawley's  testimony  concerning  the  annulment 
of  the  former  agreement  The  court,  we  think,  erroneously 
excluded  it  With  a  view  to  determine  Dawley's  status, 
both  written  contracts  should  have  been  considered  in  the 
light  of  all  the  evidence. 

If  Dawley  was  by  Breed  appointed  mining  superintend- 
ent, to  oversee  and  direct  the  construction  of  the  Caribou 
tunnel,  either  north  or  south  of  the  lode,  with  authority 
to  employ  men  to  work  in  the  tunnel  and  operate  the  mines 
that  might  be  found  therein ;  if  further,  from  time  to  time 
Breed  furnished  money  to  Dawley  to  pay  the  employees, 
and  Dawley  placed  such  money  to  his  individual  credit  at 
the  bank,  checking  out  the  same  as  it  was  needed  to  pay 
the  laborers,  was  he,  by  virtue  of  his  employment  as  such 
mining  superintendent,  in  the  absence  of  any  special 
authority  in  that  behalf,  authorized  to  borrow  money  to 
enable  him  to  prosecute  the  work  in  the  tunnel,  or  to  pay 
for  work  already  done  therein,  and  bind  his  principal  to  its 
payment? 

If  it  be  conceded  that  although  the  bank  account  stood 
in  the  name  of  Dawley  it  was  in  fact  Breed's  account,  kept 
in  Dawley's  name,  by  agreement  of  parties^  and  that  Daw- 
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ley  had  authority  to  draw  thereon,  it  does  not  follow  that 
he  was  authorized  to  borrow  money  from  the  bank  on  ac- 
count of  his  principal.  Even  if  he  had  been  acting  under 
a  general  power  of  attorney  to  draw  checks  or  drafts  in 
the  name  of  his  principal,  he  would  have  no  authority, 
under  such  power,  to  make  an  overdraft,  which  is  one  form 
of  borrowing  money  from  the  bank.  27ie  Union  Bank  v. 
MoU,  39  Barb.  180. 

The  giving  of  the  following  instruction  is  assigned  for 
error: 

"  The  court  instructs  the  jury  that  if  they  believe,  from 
the  evidence,  that  Dawley  was  the  agent  of  Breed,  in  the 
work  of  employing  and  superintending  men  at  work  upon 
the  lodes  and  the  tunnel,  and  that  Dawley  was  not  rtinning 
the  tunnel  south  of  the  Caribou  lode  at  so  much  per  foot, 
but  that  he  was  employing  the  men  and  incurring  the  ex- 
piense  incident  thereto,  with  Breed's  knowledge  and  consent, 
and  that  the  men  were  at  work  for  Breed,  and  that  Breed 
requested  Dawley  to  keep  the  bank  account  in  Dawley' s 
name  instead  of  Breed's,  and  that  that  was  the  reason  that 
Dawley  kept  the  account  in  his  own  name,  that  really  be- 
longed to  Breed,  then  yoii  may,  under  the  law,  find  that 
Dawley  had  implied  power  to  overdraWj  to  pay  those  men 
and  other  necessary  expenses." 

That  a  mining  superintendent,  by  virtue  of  his  employ- 
ment as  such,  has  the  power  to  borrow  money  in  the  name 
of  his  principal,  in  the  absence  of  express  authority  or 
authority  which  must  necessarily  be  inferred  to  exist  from 
the  course  of  dealing  between  himself  and  his  principal,  is 
a  doctrine  which  we  cannot  sanction. 

All  the  hypotlieses  enumerated  in  the  instruction  may 
CO' exist,  and  still  the  principal  not  be  liable.  The  power 
of  an  agent  to  draw  on  a  principal's  funds  is  entirely  differ- 
ent from  the  more  comprehensive  power  to  draw  on  his 
credit.  The  former  does  not  include  the  latter.  The  super- 
intendent may  have  the  authority  to  employ  men  to  pros- 
ecute the  work ;  if  so,  and  funds  be  not  famished,  the 
.  Vol.  IV— 64 
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principal,  and  not  tlie  superintendent,  is  liable  to  the  work- 
men. The  superintendent  is  not  authorized  to  exercise  a 
power  not  conferred,  by  entering  into  a  contract  with  third 
persons  for  the  loan  of  money  with  which  to  discharge 
even  the  lawful  debts  of  his  principal.  Had  there  been 
prerious  overdrafts  to  the  knowledge  of  his  principal 
which  he  had  subsequently  paid,  a  just  deduction  might 
be  drawn  as  to  Dawley's  authority  to  borrow  by  way  of 
overdraft  But  this  view  of  the  case  is  not  presented  by 
the  instruction,  nor  do  we  think  the  evidence  would  justify 
a.  Neither  by  note  nor  overdraft  on  a  bank,  can  a  mining 
saperintendent,  as  such,  bind  his  principal. 

In  the  case  of  New  York  Iron  MiTve  v.  FirH  ITational 
Bwnk  (jf  Negaunnee^  Albany  Law  Journal  of  1878,  p.  489 
(not  yet  reported  in  the  published  opinions),  the  supreme 
court  of  Michigan  very  fully  considered  the  question  as  to 
whether  a  general  mining  agent,  without  being  specially 
empowered  so  to  do,  has  authority  to  make  a  promissory 
note  in  the  natne  of  his  principal.  The  court  denied  the 
authority,  holding  that  the  owner  of  the  note  could  not 
pest  its  case  on  the  implied  power  of  the  general  agent; 
that  the  issuing  of  promissory  notes  is  not  a  power  neces- 
sarily inddent  to  the  conduct  of  the  business  of  mining, 
and  that  it  is  so  susceptible  of  abuse  to  the  injury,  and 
indeed  to  t"he  utter  destruction  of  the  principal,  that  it  is 
wisely  left  by  the  law  to  be  conferred  or  not  as  the  pru- 
dence of  the  principal  may  determine. 

In  McCnllough  v.  MosSy  6  Denio,  667,  it  was  held  that 
the  piiesident  and  secretary  of  a  mining  corporation  could 
not  bind  the  corporation  by  a  note  made  in  ita  name,  with- 
out proof  of  their  authority  to  execute  it 

In  Union  Gold  Mining  Co,  v.  Rocky  Mountain  National 
Bank,  3  Gol.  S48  and  565,  the  court  held  that  the  superin- 
tendent of  a  mining  company  has  no  authority,  by  virtue  of 
his  office  merely,  to  borrow  money  on  the  credit  of  the  cor- 
poration by  note,  overdraft  or  otherwise.  We  discover  no 
sufficient  reason  for  departmg  from  wbat  may  be  consid- 
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ered  as  the  settled  doctrine  in  this  State  on  this  subject 
We  must  conclude  that  the  instruction  under  consideration, 
as  it  is  not  m  harmony  with  the  views  here  expressed,  was 
liable  to  mislead  the  jury  as  to  the  law  of  the  oase,  and, 
therefore,  was  erroneously  given.  Thia  instruction  is  incon- 
sistent with  instruction  numbered  thirteen. 

Whether  Breed,  by  his  course  of  dealing  with  Dawley, 
held  him  out  to  the  world  as  an  agent>  authorized  to  borrow 
money  to  carry  on  mining  operations,  is  a  question  which, 
upon  all  the  facts,  is  for  the  jury,  and  upon  which  we»ow 
express  no  opinion. 

If  Dawley  was  without  original  authority  to  borrow  money 
on  behalf  of  his  principal,  but  did  in  fact  so  borrow,  and  used 
it  in  a  manner  advantageous  to  the  party  to  be  chained,  the 
•ratification  of  his  unauthorized  act  may  be  inferred  from 
the  silence  of  the  principal  after  knowledge  of  the  facts. 
It  is  his  duty,  if  he  does  not  acquiesce  in  the  unauthorized 
act,  to  repudiate  it.  If  he  fail  to  do  so  within  a  reasonable 
time  after  notice,  the  jury  may  draw  an  inference  of  ratifi- 
cation, but  no  estoppel  is  created  if  the  unauthorized  trans- 
action is  complete  before  knowledge  of  it  reaches  the 
alleged  principal,  and  the  status  of  the  parties  would  not 
be  changed  by  his  failure  to  approve  or  disapprove  within 
a  reasonable  time.  Union  Chid  Mining  Qo.  v.  Bocky 
Mountain  National  Bank^  %  Ck>l.  248.    Judgment 

Beversed. 


Tbtb  Corning  Tunnel,  etc.,  Co.  v.  Pell  etal. 

The  right  of  possession  of  veins  or  lodes  granted  hj  section  four  of  tliQ 
act  of  Congress  of  May  10, 1872,  to  tunnel  owners,  is  dependent,  among 
other  things,  upon  discovery  of  tlie  vein  or  lode  in  the  tunnel.  The  effect 
of  sectioB  two  of  the  aot  is  to  give  a  party  running  a  tunnel  for  any  pur 
pose,  whether  for  prospecting  or  development^  the  right  to  pre-empt  and 
locate  any  and  all  lodes  not  previously  known  to  exist,  discovered  in  such 
tunnel,  to  the  same  extent  as  if  discovered  from  the  surface. 
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2.  Under  the  act,  the  "  line  of  the  tunnel "  does  not  mean  the  entire  width 
and  length  of  the  surveyed  tunnel  site,  nor  does  the  act  provide  for  or 
authorize  a  tunnel  site  survey  and  location  fifteen  hundred  feet  in  width. 
The  policy  of  the  government  has  been  to  prevent  monopoly  of  its  miD- 
eral  lands*  or  ita  ownership  in  large  tracts. 

8.  The  **  line  '*  of  the  tunnel,  having  reference  to  the  sabject  it  was  intended 
to  describe,  designates  a  width  marked  by  the  exterior  linea  or  sides  o( 
the  tunnel. 

Appeal  from  District  Court  of  Arapahoe  County. 
The  facts  are  sufficiently  stated  in  the  opinion. 
Messrs.  Belford  &  Reed,  for  appellant 
Messrs.  H.  M.  &  W.  Teller  &  6.  B.  Reed,  for  appellees. 

Elbert,  J.  In  November,  1875,  the  appellees  made  ap- 
plication under  the  law  for  a  patent  to  the  **  Slide  lode/' 
The  appellant  filed  an  adverse  claim  and  brought  eject- 
ment in  the  district  court  for  the  county  of  Boulder  to  de- 
termine the  title.  A  change  of  venue  was  taken  to  the 
district  court  for  the  county  of  Arapahoe,  where  a  trial 
was  had  to  the  courts  and  on  motion  of  appellees  a  judg- 
ment of  nonsuit  was  entered.  The  appellant  claims  by 
virtue  of  its  tunnel  site  location,  made  Sept  18, 1872,  under 
the  act  of  Congress  of  May  10, 1872,  and  by  virtue  of  the 
work  done  in  and  ui^on  its  tunnel. 

This  tunnel  site  as  claimed  maybe  described  generally  as 
extending  along  a  center-line  running  from  the  face  of  the 
tunnel  3,000  feet,  with  side  lines  parallel  with  the  center 
line,  and  each  750  feet  from  it,  making  a  parallelogram  1,- 
500x3,000  feet. 

The  tunnel  appears  to  have  been  worked  with  reason- 
able diligence,  and  never  to  have  been  abandoned. 

The  appellees  claim  under  the  same  act,  by  virtue  of  dis- 
covery, development  and  location.  The  location  was  made 
in  August,  1875,  and  the  appellees  have  been  in  continuous 
possession  ever  since,  claiming  title  thereto. 
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The  Slide  lode  is  1>600  feet  In  length  and  crosses  the 
center  line  of  the  tunnel  site  nearly  at  right  angles.  The 
discovery  shaft  is  near,  but  not  on  the  center  line,  being 
about  55  feet  therefrom. 

The  evidence  does  not  show,  nor  was  there  any  attempt 
to  show  that  the  Slide  lode  had  been  reached  or  cut  by  the 
tunnel;  nor  is  there  any  claim  that  the  appellant  ever 
located  or  pre-empted  it,  or  ever  had  actual  possession  of 
it.  Its  claim  is  based  entirely  upon  the  right  of  tunnel 
owners  under  section  4  of  the  act  of  Congress  mentioned. 
The  section  is  as  follows : 

"  That  when  any  tunnel  is  run  for  the  development  of  a 
vein  or  lode,  or  for  the  discovery  of  mines,  the  owners  of 
such  tunnel  shall  have  the  right  of  possession  of  all  veins 
or  lodes  within  3,000  feet  from  the  face  of  such  tunnel  on 
the  line  thereof  not  previously  known  to  exist,  discovered 
in  such  tunnel  to  the  same  extent  as  if  discovered  from  the 
surface  ;  and  locations  on  the  line  of  such  tunnel,  of  veins 
or  lodes  not  appearing  on  the  surface,  made  by  other 
parties,  after  the  commencement  of  the  tunnel,  and  while 
the  same  is  being  prosecuted  with  reasonable  diligence, 
shall  be  invalid ;  but  failure  to  prosecute  the  work  on  the 
tunnel  for  six  months  shall  be  considered  as  an  abandon- 
ment of  the  right  to  all  undiscovered  veins  on  the  line  of 
said  tunnel.'' 

The  right  of  possession  of  veins  or  lodes  here  granted  to 
the  tunnel  owner  is  dependent,  among  other  things,  upon 
discovery  of  the  vein  or  lode  in  the  tunnel.  Such  is  the 
force  and  effect  of  the  language  of  the  section.  "The 
owners  of  such  tunnel  shall  have  the  right  of  possession  of 
all  veins  or  lodes  *  *  *  discovered  in  such  tunner^ 
and  "  to  the  same  extent  as  if  discovered  upon  the  surface." 
The  purpose  of  the  section,  as  of  the  entire  act,  was  to  fix 
the  rights  and  reward  the  labors  of  the  discoverer.  The 
same  purpose  is  manifest  and  the  same  rule  prescribed 
with  regard  to  surface  claims  in  section  2  of  the  act,  in  the 
provision  that  ^^no  looation  of  a  mining  claim  shall  be 
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made  nntil  the  diseot^ry  df  the  vein  or  lode  within  the 
limits  of  the  claim  located."  The  effect  of  the  section  is  to 
give  a  party  running  a  tomiel  for  any  purpose,  whether 
for  development  or  for  prospecting,  the  right  to  preempt 
and  locate  any  and  all  lodes  not  pi^viously  known  to  exist, 
discovered  in  sach  tunnel,  to  the  same  extent  as  if  discov- 
ered  from  the  surface. 

The  right  of  possession  being  dependent  upon  discovery 
in  the  tunnel,  it  foUo^va  that  it  could  not  attach  prior  to 
discovery,  and  that  the  appellant,  therefore,  had  no  right  of 
action,  unless  by  reason  of  the  location  of  the  Slide  lode 
•upon  the  line  of  its  tunnel,  if  such  was  the  fact  The 
right  of  the  tunnel  owner  to  the  possession  of  the  "line  of 
his  tunnel,"  as  well  as  the  extent  of  this  right,  are  inde 
pendent  questions. 

It  is  claimed  that  the  location  of  the  Slide  lode  is  on  the 
line  of  the  appellant's  tunnel,  and  that  for  the  line  of  its 
tunnel,  as  well  as  for  all  blind  lodes  therein  not  previously 
known  to  exist,  ejectment  lies  at  any  time  after  commence- 
ment  of  work  on  the  tunnel. 

The  argument  is  founded  upon  the  provision  that  **  loca- 
tions on  the  line  of  such  tunnel  of  veins  or  lodes  not  ap- 
pearing on  the  surface  made  by  other  parties  after  the  com- 
mencement of  the  tunnel,  and  while  the  same  is  being  jwrose- 
cuted  with  reasonable  diligence,  shall  be  invalid." 

The  "line  of  the  tunnel*'  it  is  insisted,  as  here  used, 
means  the  entire  width  and  length, of  the  surveyed  tunnel 
site— in  this  case  1,600  x  3,000  feet ;  that  within  these  limits, 
after  the  commencement  of  the  tunnel,  and  while  it  is  prose- 
cuted with  reasonable  diligence,  no  valid  location  can  be 
made  of  a  vein  or  lode  not  appearing  upon  the  surface.  In 
the  first  place  this  section  does  not  provide  fororauthoriae, 
nor  do  we  know  of  any  law  that  provides  for  or  authorizes  a 
tunnel  site  survey  and  location  1,000  feet  in  width. 

In  the  second  place,  the  results  of  such  a  construction  as 
is  contended  fof  by*  appellants  forbid  its  adoption,  unless 
the  language  clearly  indicates  such  to  Slave  been  the  l^is* 


Digitized  by 


Google 


187a]  Thjb  Oohwing  TtJXf nel,  ete^  Co.  v.  Pell  et  al.      611 

lative  will.  In  this  case,  the  tannel  site  location  would 
withdraw  from  the  explorations  of  prospectors  orer  one 
hundred  acres  of  mineiul  lands.  A  very  limited  number 
of  such  locations  would  cover  and  monopolize,  in  most 
cases,  an  entire  mining  district — giving  to  a  few  tunnel 
owners  all  its  mines^  not  upon  the  condition  of  discovery 
and  development,  but  upon  the  easy  condition  of  a  earn- 
Tnencemenf  of  work  on  the  tunnel,  and  its  prosecution  with 
reasonable  diligence. 

The  policy  of  the  general  government  has  been  to  prevent 
monopoly  of  its  mineral  lands,  or  its  ownership  in  large 
tracts.  But  for  the  existence  of  this  policy,  there  was  but 
little  or  no  reason  for  an  abandonment  of  its  system  of 
surveys  and  pre-emptions  applicable  to  agricultural  lands, 
and  tlie  adoption  ae  to  its  mineral  lands  of  a  system,  that 
as  to  surface  claims  at  least,,  limits  mining  locations  to  an 
inconsiderable  acreage,  appendant  to  a  discovered  lode. 
The  construction  claimed  is  in  contravention  of  this  policy ; 
nor  can  it  be  justified  by  the  language  of  the  section. 

Line,  as  a  term  of  surveying,  is  that  which  has  length 
without  breadth,  but,  as  used  in  this  section,  having  refer- 
ence to  the  subject  it  was  intended  to  describe,  we  think  it 
designates  a  width  marked  by  the  exterior  lines  or  sides  of 
the  tnnneL  A  greater  width  than  this  it  cannot  be  fairly 
said  to  imply.  Th<3  line  of  the  tunnel  being  the  width  of 
the  tunnel,  the  location  (in  the  sense  that  it  is  here  used,  of 
initial  point  of  location  or  discovery  shaft)  of  the  Slide 
lode,  was  not  on  the  line  of  the  appellant's  tunnel. 

What  the  appellant's  rights  would  have  been  had  thia 
fact  been  otherwise,  it  is  not  necessary  to  determine.  The 
location  not  being  on  the  line  of  the  tunnel^  it  is  immaterial 
whether  the  lode  appeared  upon  the  surface  or  not,  as  in 
either  case  the  evidence  did  not  show  any  right  upon  the 
part  of  the  appellant. 

The  judgment  of  the  court  below  is  affirmed  with  cost3. 

Aprmed. 
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Hart  and  Sohlessenger  Corporation  v.  Mullen  et  al., 
impleaded,  etc. 

L  Under  the  Btatate  (Laws  1872,  p.  147),  one  who  contracts  directly  with  the 
owner  for  the  delivery  of  materials  in  the  construction  of  a  building,  h 
required  to  file  his  lien  claim  within  forty  days  after  the  completioD  of 
the  building.  He  may  file  it  an  earlier  day  if  he  so  elects;  and  within  six 
months  thereafter,  whether  the  lien  be,  filed  prior  or  subsequent  to  the 
completion  of  the  building,  he  must  commence  suit  to  enforce  it.  Par- 
chasers,  after  notice  of  lien  claim  filed,  may  be  properly  made  parties 
defendant  in  such  action. 

d.  In  an  action  to  enforce  a  lien  under  the  statute,  a  judgment  for  the  pay- 
ment of  money  is  not  warranted. 

Error  to  District  Court  of  Oilpin  County. 

This  was  a  suit  to  enforce  a  lien  under  the  statute  by  the 
plaintiff  in  error,  for  materials  furnished  Neaman  (im- 
pleaded with  Mullen  and  Sartori),  and  used  by  Neaman  in 
the  construction  of  a  building  owned  by  him.  Upon  de- 
murrer, the  petition  was  dismissed  as  to  Mullen  and  Sartori. 
Default  was  taken  against  Neaman.  From  the  evidence 
taken  before  the  master,  it  appears  that  Neaman  was  the 
owner  of  the  building  at  the  time  the  materials  were  fur- 
nished ;  that  Mullen  and  Sartori  purchased  the  property  on 
the  10th  day  of  June,  1876 ;  that  when  Neaman  sold  to 
Mullen  and  Sartori,  the  building  was  unfinished. 

The  following,  among  other  matters,  appears  by  the 
report : 

Notice  of  Mullen  and  Sartori  filed  in  recorders  ofllce  of 
Gilpin  county,  July  9,  1875,  of  their  intention  to  claim  a 
lien. 

Petition  filed  by  Mullen  and  Sartori  to  enforce  the  same, 
December  16, 1875. 

Notice  of  the  Hart  and  Schlessinger  corporation  of  their 
intention  to  claim  lien,  filed  in  the  recorder's  office  May  2, 
1876. 

Henry  Hale  testified  in  substance  as  follows:  "Waa 
book-keeper  and  salesman  for  plaintiff  in  April,   187S. 


Digitized  by 


Google 


1878.]    Hart,  etc.,  Corporation  v.  Mullen  et  al.         513 

Henry  Neaman  got  lumber  from  plaintiff  to  the  amount  of 
$179. 19  ;  know  it  was  used  in  the  construction  of  building 
described  in  plaintiff's  petition  :  I  presented  the  bill  to 
Nearaan  in  May  or  June,  1875;  he  said  it  was  correct ;  the 
building  is  now  unfinished,  and  has  never  been  occupidid ; 
I  filed  the  notice  on  behalf  of  the  corporation  of  its  inten- 
tion to  claim  a  lien.' ' 

The  master  certified  that  there  was  due  from  Neaman  to 
complainant  the  sum  of  $218.70. 

Afterward,  on  the  filing  of  the  masters  report,  the  com- 
plainant filed  a  ''motion  for  judgment  against  Henry  Nea- 
man, one  of  said  defendants,  for  $218.70  And  further,  that 
petitioners  may  be  decreed  to  have  a  lien  upon  tlie  premises 
in  the  petition  described,  for  said  sum,  and  that  the  same 
may  be  sold  to  satisfy  the  same,  according  to  the  rules  and 
practice  of  the  court  and  in  pursuance  of  the  statute." 

Judgment  was  rendered  against  Neaman  for  $218.70  and 
costs,  and  a  decree  for  a  lien  on  the  premises  denied. 

The  complainant  prosecutes  this  writ  of  error  and  assigns 
for  error : 

"1.  The  court  erred  in  sustaining  the  demurrer  of  de- 
fendants to  petition,  and  dismissing  tlie  same  as  to  defend- 
ants Mullen  and  Sartori. 

''2.  The  court  erred  in  denying  to  petitioners,  plaintiff 
in  error,  a  lien  upon  the  premises  described  in  petition. 

"3.  The  court  erred  in  i*endering  judgment  for  costs 
against  plaintiff  in  error." 

Mr.  Alvin  Marsh,  for  plaintiff  in  error. 

Messrs.  H.  M.  &  W.  TsiiXjew?  ^for  d^feii^omio  in  ^*AVi. 

TnATOHER,  C.  J.  By  the  petition  of  the  plaintiff  in 
error,  complainant  below,  it  appears  that  it  claims  a  lien 
for  lumber  furnished  by  it  to  and  used  by  Neaman  in  the 
construction  of  a  building  situated  on  a  certain  lot  owned 
by  Neaman,  in  Central  City ;  that  the  lumber,  in  accord- 
ance with  a  contract  between  the  plaintiff  in  error  and  Nea- 
Vol.  IV— 65 
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man,  was  delivered  to  him  in  the  month  of  April,  A.D. 
1876 ;  that  thereafter,  and  on  the  2d  day  of  May,  A.  D. 
1876,  before  the  building  was  finished,  it  filed  its  notice  of 
intention  to  claim  a  lien  upon  the  building  and  premises 
upon  which  it  was  situated,  in  pursuance  of  section  two  of 
the  Mechanics'  Lien  Act  of  February  9,  1872,  Session  Laws 
1872,  p.  147 ;  that  Mullen  and  Sartori  claim  to  have  some 
interelt  in  the  premises  for  work  and  labor  performed  on 
said  building,  and  they  are  therefore  made  parties  de- 
fendant. 

A  joint  and  several  demurrer  was  interposed  to  the  peti- 
tion, which,  as  to  Mullen  and  Sartori,  was  sustained  by  the 
court.  The  only  -point  relied  on  by  defendants  in  error,  in 
their  argument,  is  that  the  statement  of  the  lien  claimed 
was  not  filed  within  the  statutory  period.  Section  one  of 
the  act  provides  that  all  artisans,  mechanics,  and  others, 
who  shall  perform  work  or  labor,  or  furnish  materials  * 
*  *  for  the  construction  or  repairing  of  any  building, 
shall  have  and  may  claim  a  lien  upon  such  building  for  the 
amount  and  ^alue  of  the  work  and  labor  so  performed  or 
materials  furnished.  Section  two  provides  that  persons 
claiming  a  lien,  as  provided  in  section  one,  shall  file  in  the  < 
clerk  and  recorder's  office,  within  forty  days  after  such 
building  or  superstructure,  work  of  construction,  or  any 
repairs  shall  have  been  completed,  a  statement  of  such  lien. 
Defendants  in  error  contend  that  the  statement  must  be  filed, 
under  this  section,  within  forty  days  after  the  last  materials 
were  furnished  by  lien  claimant  To  determine  the  time 
within  which  a  sub-contractor  must  file  his  lien,  reference 
must  doubtless  be  had  to  the  time  when  the  last  labor  was 
'^perlbrmea  or  tne  last  muterialB  furnished  by  him.  Such  is 
the  plain  requirement  of  the  last  provision  of  section  two. 
But  a  different  rule,  as  will  be  seen  from  the  portion  of 
section  two  above  quoted,  applies  to  him  who  contracts  for 
the  delivery  of  materials  directly  with  the  owner  of  the 
building.  In  such  case  the  contractor  is  only  bound  to  file 
his  lien  claim  within  forty  days  after  the  completion  of  the 
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building.  Until  that  time  has  elapsed  he  cannot  be  said  to 
be  in  default.  Phillips  on  Mechanics'  Liens,  §  380,  p.  466. 
He  may  file  it  at  an  earlier  day  if  he  so  elects,  and  within 
six  months  thereafter  in  either  event,  whether  the  lien  be 
filed  prior  or  subsequent  to  the  completion  of  the  building, 
he  must  coraraf^noe  suit  to  enforce  it.    §  8. 

As  the  lien  claim  was  filed  within  the  prescribed  time 
under  the  statute,  as  we  construe  it,  the  decree  dismissing 
the  bill  as  to  Mullen  and  Sartori  was  erroneous.  The  de- 
cree against  Neaman  for  the  payment  of  money  in  the 
absence  of  a  lien,  is  not  warranted  by  the  Lien  Act  Barn- 
ardy  Adra%  v.  McKenzie  {anie^  p.  261). 

Decree  reversed. 

In  Action  fob  £Ki^>RCEirKNT  of  'i/LECSLKtno'A  Uxs  a  Jpdffment  for  money  waa  not 
warranted  prior  to  the  statute  of  1883,  wblch  changed  the  law:  Cannon  v.  WiUiamtt  14  Cola  28b 
But  aeeoon^ra  the  <31aBentlng  opinion,  pa«re  20. 


ByERS  7),    HUSSEY. 


Where  a  sarety  seeks  to  be  discharged  on  the  ground  of  extension  of  time 
the  controlling  quention  is  was  the  extension  of  such  a  character  as  to 
bind  the  creditor,  and  thereby  preclude  him  from  pursning  his  remedy 
against  the  principal. 

Appeal  from  District  Court  of  Arapahoe  Covmty. 

In  November,  1874,  William  N.  Byersgave  his  promis- 
sory note  for  $2,860  for  money  borrowed,  payable  in  ten 
ye^rs,  to  the  Denver  Co-operative  Loan,  Building  and 
Homestead  Association  or  order,  with  interest  at  ten  per 
cent  per  annum.  The  interest  was  payable,  one-twelfth  part 
monthly;  the  principal  was  payable  1  120  part  monthly, 
without  grace.  In  January,  187fi,  Mr.  Byers  gave  another 
note  for  $2,920  for  money  borrowed,  payable  in  the  same 
manner.  The  complainant,  as  it  was  contended,  signed 
these  notes  as  surety,  and  made  conveyance  to  Hussey, 
the  appellee,  of  the  real  estate  in  controversy,  to  be  held  in 
trust  to  secure  the  payment  of  the  notes.  Mr.  Byers,  the 
principal  debtor,  continued  to  pay  the  installments  on  these 
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notes,  both  the  interest  and  principal,  as  required  by  the 
terras  of  the  notes,  until  the  month  of  April,  1876.  In  May, 
1876,  the  association,  it  was  contended,  adopted  an  amend- 
ment to  its  constitution,  releasing  all  who  chose  to  avail 
themselves  of  the  privileg(^,  from  the  monthly  repayment 
of  the  1-120  part  of  the  principal  of  the  notes  given  by  them 
to  the  association,  and  further  providing  for  the  non-pay- 
ment of  the  principal  until  the  expiration  of  ten  years  from 
the  date  of  the  notes.  Mr.  Byers,  it  was  contended,  entered 
into  this  new  agreement,  availed  himself  of  the  privilege, 
and  continued  to  pay  interest  only,  until  November,  1876, 
when  he  ceased  the  payment  of  interest,  not  having  paid 
any  part  of  the  principal  of  his  two  notes  after  April,  1876. 
The  association  accepted  and  receipted  for  the  interest  by 
its  treasurer,  Rubidge,  regularly,  for  some  six  months,  that 
is  from  April  to  November.  This  change  was  made  and 
entered  into  without  the  knowledge  or  consent  of  the  com- 
plainant 

The  bill  alleged  among  other  matters  that  the  association 
was  a  "  voluntary  association,  composed  of  numerous  indi- 
viduals for  private  purposes,  and  of  whose  particular  inter- 
ests, if  any  they  have  in  said  deeds  of  trust  mentioned  in 
said  bill,  said  plaintiff  is  not  informed  ;  and  that  said  asso- 
ciation, so  composed  as  aforesaid,  as  said  plaintiff  is  in- 
formed and  believes,  is  not  authorized  by  law  to  take,  hold, 
or  purchase,  or  to  grant,  bargain,  sell,  and  convey  real 
estate  in  any  manner  whatsoever." 

The  constitution  of  the  association  provides  among  other 
things  that : 

"  The  board  of  directors  shall  from  time  to  time  select  two 
men,  not  members  of  this  association,  to  act  as  trustees  for 
the  association,  to  whom  shall  be  conveyed  all  property  be- 
longing to  this  association  or  held  by  it  as  security.  These 
trust(M*s  shall  perform  the  duties  and  trusts  imposed  upon 
them,  and  shall  receive  a  compensation  to  be  fixed  by  the 
board,  not  exceeding  that  allowed  by  the  courts  of  this 
Territory  for  similar  services." 
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Messrs.  France  &  Rogers,  for  appellant 
Mr.  A.  C.  Phelps,  for  appellee. 

Elbert,  J.  This  was  a  bill  for  an  injunction  and  other 
relief.  The  complainant,  Elizabeth  M.  Byers,  alleges  in  her 
bill: 

"  That  on  or  about  November  7,  1874,  William  N.  Byers 
made,  executed  and  delivered  to  the  Denver  Co-operative 
Loan,  Building,  and  Homestead  Association,  his  promissory 
note  for  $2,860,  with  annual  interest  at  ten  per  cent ;  said 
note  payable  to  said  association,  or  to  its  order,  ten  years 
after  date,  as  follows :  '  The  one  hundred  and  twentieth  part 
of  said  principal  sum,  and  the  one-twelfth  part  of  the  an- 
nual interest  thereon,  at  the  rate  of  ten  per  cent  per  annum, 
monthly,  on  the  first  Thursday  of  each  month,  without 
grace  after  the  date  of  the  said  note,  until  said  note  was 
fully  paid.'  That  complainant  signed  said  note,  as  surety 
merely,  for  the  said  William  N.  Byers,  and  not  otherwi3e, 
of  which  the  said  association  had  notice ;  that  for  the  pur- 
pose of  securing  the  payments  of  the  said  note,  and  of  indem- 
nifying the  said  association  on  account  of  indorsement,  etc*, 
the  complainant  executed  and  delivered  to  the  respondent, 
Hussey,  a  deed  of  ti*ust  of  certain  lands  in  the  city  of  Den- 
ver, for  the  use,  etc.,  of  the  said  association,  with  power  of 
sale,  etc.,  in  case  of  default  in  the  payments  of  said  note. 

"  That  said  deed  was  duly  recorded,  etc.,  and  reference 
prayed  thereto  for  greater  certainty  ;  that  on  or  about  Jan- 
nary  8, 1875,  William  N.  Byers  made,  executed  and  deliv- 
ered to  said  association,  a  certain  other  note,  for  the  sum  of 
$2,920  (payable  in  like  manner  as  the  first;  that  complain- 
ant signed  the  said  (last  mentioned)  note,  as  surety  merely, 
and  made,  executed,  and  delivered  as  surety,  to  Hussey,  the 
respondent,  for  the  same  purposes,  a  second  trust  deed, 
upon  the  same  real  estate,  which  was  duly  recorded,  etc. 

That  before  the  said  notes,  or  either  of  them,  became  due 
and  payable,  that  is,  about  the  month  of  April,  1876,  the 
said  association,  together  with  the  said  William  N.  Byers, 
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and  the  said  Hnssey  he,  the  said  William  N.  Byers,  belii:: 
the  principal  debtor  and  maker  of  the  said  notes,  and  the 
said  association  then  and  still  being  the  owner  and  holder  at 
said  notes,  without  the  privity,  knowledge,  procurement,  or 
consent  of  complainant,  changed  and  extended  the  times  of 
the  payments  of  said  notes,  and  then  and  there  entered 
into  and  effected  a  new  and  different  contract  from  the  said 
promissory  notes  so  made,  executed  and  delivered,  by  the 
said  complainant,  as  aforesaid,  and  other  and  different  con- 
tract than  the  said  promissory  notes,  for  the  payment  of 
which,  according  to  the  tenor  thereof,  the  complainant  had 
made,  executed,  and  delivered  the  said  deeds  of  conveyance 
in  trust  as  aforesaid. 

That  respondent  pretends  that  complainant  is  still 
holden  as  surety  for  the  payment  of  said  notes,  and  that 
the  saiid  lands  are  still  liable  for  the  payment  of  said  notes ; 
that  the  conditions  of  the  deeds  of  trust  have  been  broken  ; 
that  the  lands  have  thereby  become  liable  to  be  sold,  accord- 
ing to  the  covenants,  etc.,  in  said  deeds  mentioned,  for  the 
purpose  of  paying  said  notes ;  that  he,  as  trustee,  has  au- 
thority and  power  to  dispose  of  and  sell  said  lands,  etc.,  . 
and  to  make,  execute  and  deliver  deeds  of  conveyance  of 
the  same,  to  the  purchaser  or  purchasers,  and  to  deprive 
complainant  of  all  her  right,  title,  and  interest  in  and  to  said 
property.  Whereas,  the  complainant  charges  that  the  as- 
sociation has  released  complainant  from  her  liability  as 
surety  upon  the  notes,  has  discharged  the  property  de- 
scribed, from  all  liability  as  security  for  the  payment  of  said 
sums  of  money,  and  each  and  every  of  them.  That  the 
complainant  is  seized  in  fee,  and  is  in  the  actual  occupation 
and  possession  of  the  same,  and  that  the  said  deeds  of  tmst 
are  a  cloud  upon  the  title  of  complainant. 

That  Hussey,  pretending  as  aforesaid,  and  at  the  request 
of  the  association,  and  assuming  to  act  as  trustee,  under 
and  by  virtue  of  the  deeds  of  trust,  threatens  that  he  will, 
on  the  22d  day  of  June,  1877,  sell  the  lands,  etc.,  for  the 
purpose  of  paying  the  said  sums  alleged  to  be  due  upon 
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the  said  notes,  together  with  alleged  interest  due  thereon, 
etc.,  and  to  make  deeds  of  conveyance  to  the  purchasers, 
etc.,  and  thereby  create  a  further  cloud  upon  the  title  of 
complainant. 

The  complainant  has  requested  him  to  refrain,  etc." 

Upon  this  statement  the  complainant  orays  for  surrender 
and  cancellation  of  the  deed  of  trust,  and  decree  of  dis- 
charge as  surety  from  the  said  notes,  etc. 

The  answer  denies  that  the  complainant  sustained  the  re- 
lation of  surety,  and  also  denies  the  alleged  change  in  the 
terms  of  the  contract. 

Proofs  were  taken  and  upon  a  final  hearing  the  bill  was 
dismissed.    The  complainant  appeals  to  this  court. 

If  the  relation  of  stirety  be  admitted,  the  proofs  by  which 
complainant  supported  her  bill  did  not  warrant  a  decree  in 
her  favor. 

The  Denver  Co-operative,  Loan,  Building  and  Homestead 
Association  was  a  voluntary  association  composed  of  nu- 
merous members,  and  governed  by  a  constitution  and  by- 
laws. Article  XIII  of  the  constitution  under  which  the 
association  was  organized,  provided  as  follows  : 

*'  Article  XIII.  The  Loan  Department.  Section  1.  When- 
ever the  funds  of  the  association  warrant  it,  one  or  more 
awards  or  loans  shall  be  made  at  an  advance  of  not  less 
than  thirty  per  cent  premium,  which  loan  or  loans,  with  the 
interest  thereon,  shall  be  repaid  at  the  rate  of  the  one  hun- 
dred and  twentieth  part  of  said  loan  or  loans,  and  premium, 
and  the  one-twelfth  of  the  annual  interest  monthly." 

The  notes  given  by  William  N.  Byers  and  the  complain- 
ant were  made  payable  in  conformity  with  the  requirements 
of  this  article,  and  are  as  follows : 

''  $2,860.  Dknver,  Col.,  Novemher  7,  1874. 

On  or  before  ten  years  after  date,  for  value  received,  I 
promise  to  pay  the  Denver  Co-operative  Loan,  Building  and 
Homestead  Association,  or  order,  the  sum  of  two  thousand 
eight  hundred  and  sixty  dollars,  with  annual  interest  at  the 
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rate  of  ten  per  cent  per  annum,  in  manner  following,  to  wit : 
the  one  hundred  and  twentieth  (1-120)  part  of  the  said  sura, 
and  the  one-twelfth  (1-12)  part  of  the  annual  interest  therwn 
at  the  rate  of  ten  per  cent  per  annum,  monthly,  on  the  firet 
Thursday  of  each  month,  without  grace,  after  this  date,  until 
this  note  is  fully  paid. 

Wm.  N.  Byers. 

E.  M.  Byers." 

"  $2,920.  Dekveb,  Col.,  January  8,  1876. 

On  or  before  ten  years  after  date,  for  value  received,  I 
promise  to  pay  the  Denver  Co-operative  Loan,  Building  and 
Homestead  Association,  or  order,  the  sum  of  two  thousand 
nine  hundred  and  twenty  dollars,  with  annual  interest  at  the 
rate  of  ten  per  cent  per  annum,  in  manner  following,  to  wit : 
the  one  hundred  and  twentieth  (1-120)  part  of  said  sum, 
and  the  one-twelfth  (1-12)  part  of  the  annual  interest  thereon 
at  the  rate  of  ten  per  cent  per  annum,  monthly,  on  the  first 
Thursday  of  each  month,  without  grace,  after  this  date, 
until  this  note  is  fully  paid. 

Wm.  N.  Byers. 
E.  M.  Byers.'' 

The  records  of  the  meetings  of  the  stockholders  of  the 
association  kept  by  the  secretary  show,  that  at  a  meeting 
held  April  6,  1876  : 

"  On  motion,  Mr.  Pierce  was  given  time  to  draw  up  an 
amendment  to  the  constitution,  to  be  presented  and  acted 
upon  at  the-next  meeting,  as  follows :  To  Section  1,  Article 
XIII.  ^  It  will  be  permitted  at  the  option  of  any  borrower, 
he  giving  the  treasnrer  thirty  days'  notice  of  snch  wish,  to 
omit  the  repayment  of  any  portion  of  the  principal  of  his 
loan,  until  such  time  as  his  note  shall  become  due,  or  the 
aflFairs  of  the  association  shall  be  closed.'  " 

This  was  a  proposed  change  of  the  constitution  of  the 
association  which,  if  adopted  by  the  association,  and  acted 
upon  by  them  and  the  principal  debtor,  would  materially 
change  the  terms  of  the  contracts.    It  was  a  proposed  ex- 
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tension  of  time  npon  all  the  monthly  payments  of  principal 
stipulated  for  in  the  notes. 

In  Winne  et  al.  v.  Colorado  Springs  Co.^  3  Col.  161,  the 
well-settled  rule  is  laid  down,  that  where  sureties  seek  to 
be  discharged  on  the  ground  of  extension  of  time,  the  con- 
trolling question  is,  was  the  extension  of  such  a  character 
as  to  bind  the  creditor,  and  thereby  preclude  him  from  pur- 
suing his  remedy  against  the  principal  ?  If  yea,  even  if  the 
extension  be  but  for  a  day,  the  sureties  are  exonerated, 
otherwise  they  are  held. 

Was  the  amendment  to  the  constitution  of  the  association 
ever  adopted,  and  was  it  afterward  acted  upon  by  the  asso- 
ciation and  Mr.  Byers,  in  such  a  manner  as  to  bind  the 
association,  and  preclude  it  from  pursuing  its  remedy 
against  Byers  on  the  notes  ?  It  does  not  appear  from  the 
secretary's  record  that  this  amendment  ever  passed.  The 
record  of  the  meeting  held  May  4, 1876,  specifies  the  amend- 
ments that  passed  at  that  meeting  but  makes  no  mention 
of  this. 

The  record  is  as  follows : 

**  Denver,  Colorado,  Map  4^  1876. 
The  regular  monthly  meeting  of  the  Denver  Co-opera- 
tive Loan,  Building  and  Homestead  Association  met  at  the 
usual  place.  A  quorum  present.  Peter  Winne,  president, 
in  the  chair.  Minutes  of  the  last  regular  meeting  read. 
Approved.  Money  was  then  offered  and  none  sold.  The 
meeting  then  proceeded  to  take  action  on  the  amendments 
to  the  constitution,  and  the  first  one,  viz. :  To  section  1  of 
article  13,  'That  the  per  cent  of  premium  be  reduced  from 
thirty  (30)  to  ten  (10)  per  cent,'  was,  upon  motion  of  Mr. 
Fay,  adopted.  The  second  amendment  was  also  carried 
with  only  one  dissenting  vote,  viz. :  To  an  amendment  passed 
January  4, 1874,  to  section  8,  of  article  13,  '  That  the  penalty 
for  paying  loans  be  reduced  from  6  per  cent  to  one  per  cent, 
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after  May  1, 1876.    Money  was  again  offered  for  sale  with 
the  following  results : 

On  motion,  meeting  adjonrned. 

Attest,  Petbb  Winnk,  President. 

W.  H.  PiBROE,  Seoretarpy 

Mr-  Winne,  however,  tesifles  that  he  was  president  of 
the  association  at  that  time,  and  that  the  amendment  passed 
at  the  meeting  of  May  4th,  but  that  there  was  no  record  of 
it.  If  it  be  admitted  that  such  an  amendment  did  pass  as 
testified  to  by  Mr.  Winne,  we  are  confronted  with  an  objec- 
tion that,  as  between  the  association  and  Byers,  is  fatal  to 
the  validity  of  the  amendment. 

Article  XX  of  the  constitution  of  the  association  provides 
that  ''the  constitution  shall  not  be  altered  or  amended,  ex- 
cept at  an  annual,  semi-annual  or  special  meeting  of  stock- 
holders, with  the  consent  of  three-fourths  of  the  stockhold- 
ers present,  and  upon  at  least  thirty  days'  previous  notice." 

There  is  no  claim  that  the  amendment  was  passed  at 
either  an  annual,  semi-annual  or  special  meeting.  On  the 
other  hand,  it  is  clear  that  it  was  not.  The  semi-annual 
meetings  were  fixed  on  the  first  Thursday  of  February  and 
August  of  each  year.  A  special  meeting  had  to  be  called 
by  published  notice.  STo  annual  meeting  is  provided  for^ 
eaccept  inferentially,  by  the  provision  fixing  the  election  of 
officers  at  the  semi-annual  meeting  on  the  first  Thursday  of 
February  of  each  year. 

Doubtless  it  was  competent  for  the  association  to  pass  a 
valid  amendment  to  their  constitution  at  a  time  other  than 
that  fixed  by  the  constitution,  the  stockholders  all  being 
present  and  assenting  tiu^reto,  but  in  the  absence  of  such 
assent,  the  amendment  would  be  of  no  validity  as  between 
the  members  of  the  association.  This  irregularity  would 
not  have  availed  against  a  debtor  who  was  not  a  member  of 
tlie  a8m(aati(Hi,  aod  had  dealt  with  its  officers  and  agents 
in  good  faith,  upon  the  strength  of  the  amendment.  But 
it  must  be  borne  in  mind  that  Mr.  Byers  was  a  member  of 
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the  association,  with  full  knowledge  of  its  oonstifcation  and 
by-laws,  and  was  bound  to  take  notice  that  this  amendment 
was  of  no  validity. 

If  the  treasurer,  who  was  the  financial  agent  of  the  asso- 
ciation, acted  upon  this  amendment,  Byers  was  bound  to 
take  notice,  as  a  member  of  the  association,  that  he  acted 
without  authority.  It  is  claimed  by  counsel  that  this  action 
was  ratified  by  the  association,  but  they  fail  to  state  how. 
Certainly  npt  by  any  formal  ratification,  as  by  a  vote  at  any 
meeting  at  which  all  the  stockholders  were  present.  The 
acts  of  the  treasurer,  as  we  have  said,  would  not  avail  as  a 
ratification  by  the  association,  for  Byers  was  bound  to  take 
notice  of  his  want  of  authority. 

Long  continued  and  habitual  disregard  of  partnership 
articles  may.  be  regarded  as  a  waiver.  A  waiver  may  also 
be  implied  from  silence  or  neglect  long  continued  and  fairly 
open  to  no  other  explanation  than  that  the  parties  under- 
stood the  provision  disregarded  to  have  no  force  ;  so  if  the 
silence  or  non-observance  be  brief,  but  strengthened  by  acts 
of  the  partners,  opposite  in  their  nature  and  effect  to  such 
provisions,  the  same  inference  may  be  made.  Parsons  on 
Part.  238.*  But  the  disregard  of  this  constitutional  pro- 
vision of  the  association  by  a  limited  number  of  the  mem- 
bers upon  a  single  occasion  cannot  be  regarded  as  an  aban- 
donment of  the  provision  by  the  association.  Nor  is  a 
waiver  fairly  inferable  from  silence,  where  there  was  no 
record  made  of  the  irregular  proceeding,  nor  proof  that  it 
was  known  to  the  members. 

It  cannot,  therefore,  be  said  that  there  was  any  valid 
agreement  between  Byera  and  the  association  for  an  exten- 
sion that  would  have  precluded  the  association  from  pur- 
suing its  remedy  on  the  notes  executed.  This  being  the 
case,  the  surety  cannot  be  discharged  under  the  rule  laid 
down.  The  complainant  was  not  deprived  of  or  delayed  in 
the  assertion  of  her  equitable  claim  to  pay  the  debt  and  be- 
come subrogated  to  the  rights  and  remedies  of  the  creditor 
against  the  principal  debtor.     Even  if  this  point  was  not 
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fatal,  we  doubt  if  we  could  say  that  Byers  ever,  in  fact,  ac- 
cepted or  acted  on  the  terms  of  tlie  amendment.  Upon  this 
point  the  testimony  of  Byers,  and  Rubridge,  the  treasurer, 
is  in  direct  conflict.  There  is  no  pretense  that  Byers  ever 
gave  the  thirty  days'  notice  required  by  the  amendment.  It 
was  not  waived  in  terms,  but  may  have  been  by  the  acts  of 
the  parties.  The  pass-book  in  which  it  was  customary  to 
make  the  entry  of  his  monthly  payments  of  both  principal 
und  interest  in'separate  columns,  in  part  corroborates  Byers, 
but  in  so  far  as  it  shows  no  payment  of  principal  for  the 
month  of  May,  it  corroborates  Rubridge,  as  the  payment  of 
principal  for  that  month  did  not  come  within  the  terms  of 
the  proposed  extension. 

Again,  Hussey  was  but  a  naked  trustee,  and  the  bene- 
flciaries  under  the  deed  of  trust  should  have  been  made  par- 
ties defendant.  The  fact  that  the  association  was  a  voluntary 
association,  composed  of  numerous  members,  might  avail 
as  a  reason  for  not  making  them  all  defendants,  but  some 
portion  of  the  members  or  officers  should  have  been  made 
defendants  as  representatives  of  the  interests  of  all.  Story's 
Eq.  PL ,  §§  97, 107,  116 ;  2  Perry  on  Trusts,  §§  873,  875. 

The  decree  of  the  court  below  is 

Affirmed 


Kansas  Paoifio  Ry.  Co.  v.  Cranmeb. 

It  is  now  well  settled  that  a  plaintiff  may  recover  in  an  action  against  a  rail- 
road  oompanj  for  injury  Bantained,  notwithstanding  his  own  negligence 
exposed  him  to  the  injury,  if  tha  defendant,  after  becoming  aware  of  the 
plaintiff's  danger,  failed  to  use  ordinary  care  to  avoid  doing  the  injury. 

•    Appeal  from  District  Court  of  Arapahoe  Cownty^ 

Action  on  the  case.    The  facts  are  sufficiently  stat^  in 
the  opinion. 

Messrs.  Sayre,  Wrtoht  &  Butler,  for  appellant 

Messrs.  Hughes  &  Welborn,  for  appellee. 
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Thatcher,  C.  J.  This  is  a  suit  brouglit  by  the  appellee 
for  the  purpose  of  recovering  damages  from  the  appellant 
by  reason  of  his  wagon  being  demolished  and  liis  horses 
killed  by  being  run  over  by  an  engine  of  the  appellant,  the 
appellee  being  at  the  time  in  what  is  called  the  yard  of  the 
company  for  the  purpose  of  unloading  opal  from  certain 
cars.  There  is  evidence  tending  to  show  that  appellee  was 
at  the  time  of  the  accident  in  the  yard  of  the  railway  com- 
pany, between  the  tracks  at  a  place  not  designated  for  the 
purpose  of  standing  room,  or  driving  way  for  the  teams, 
sufficient  facilities  being  afforded  for  the  convenience  and 
safety  of  the  teamsters  upon  the  opposite  side  of  the  coal 
cars ;  but  the  space  occupied  by  appellee  with  his  team  had 
before  been  used,  both  by  himself  and  other  persons,  with- 
out any  notice  from  the  company  not  to  use  it,  or  that  it 
was  intended  for  a  different  purpose.  The  horses  becoming 
frightened,  backed  the  wagon  upon  the  track  before  the 
train  had  reached  them.  The  engine  struck  and  destroyed 
the  wagon  and  killed  the  horses.  The  verdict  of  the  jury 
was  for  the  plaintiff.  The  only  alleged  errors  which  appel- 
lant notices,  and  upon  which  he  relies  in  argument,  and  the 
only  ones  we  will  therefore  consider  are  based  upon  the  ^ 
giving  of  one  instruction,  and  the  refusal  to  give  another. 
The  instruction  given  alleged  to  be  erront^ous  is  as  follows : 

**If  the  jury  believe,  from  the  evidence,  tliat  the  plaintiff 
had  no  right  to  be  between  the  railway  tracks  of  the  de- 
fendant at  the  place  where  the  alleged  accident  occurred, 
and  that  the  accident  occurred  in  consequence  of  the  im- 
prudence and  negligence  of  the  plaintiff,  he  cannot  recover, 
unless  you  also  believe^  from  the  enidence^  tJiat  the  defend- 
anVs  engineer  failed  to  exercise  ordinary  care  after  'be- 
coming aware  of  the  plaintiff  ^ s  danger. ^^ 

The  portion  of  the  instruction  in  italics  is  objected  to  on 
the  ground  that  no  recovery  should  be  allowed  where  there 
is  contributory  negligence  on  part  of  the  plaintiff.  It  will 
be  observed  that  under  this  instruction  the  plaintiff,  even 
though  a  trespasser  on  the  track,  may  recover  if  the  defend- 


Digitized  by 


Google 


626  Morgan  «.  Hedges.  [Apr.T., 

ant,  with  knowledge  of  his  danger,  failed  to  exercise  ordin- 
ary care  to  prevent  it.    The  instruction  refused  annoanced 
a  directly  different  doctrine,  excusing  the  defendant  from 
ordinary  care ;  if  plaintiff  was  wrongfully  on  or  near  the 
track,  and  thereby  contributed  in  any  degree  to  his  own 
loss.    If  the  one  instruction  was  properly  given,  the  other 
was  properly  refused.    We  think  the  instruction  given  an- 
nounces the  law  correctly.    If  an  engineer  sees  a  person  or 
animal  on  the  track  it  is  his  duty  to  use  at  least  ordinary 
care  to  avoid  running  over  such  person  or  animal.     If  he  do 
not,  and  an  accident  follows,  it  maybe  said  to  be  the  result 
of  gross  negligence  and  wantonness     Shearman  &  Redfield 
in  their  book  on  Negligence,   §  36,   say:      "It  is  now 
well  settled  that  the  plaintiff  may  recover,  notwithstanding 
his  own  negligence  exposed  him  to  the  risk  of  injury,  if  the 
defendant,  after  becoming  aware  of  the  plaintiff's  danger, 
failed  to  use  ordinary  care  to  avoid  injuring  him."     See, 
also,  numerous  cases  there  cited  in  support  of  the  text. 
This  rule  is  in  substantial  accord  with  the  doctrine  laid 
down  in  The  Denver  &  Bio  Qraiide  Railway  Co.  v.  OUen 
(ante,  p.  239). 
The  judgment  will  be  Affirmed. 

NxouoKNCK  or  PLATXTrF;^  wiTx  NOT  Bab  Rkcovxby  If  tb«  defendant,  on  beoomlos 
aware  of  plaincitrN  dan.:,':  r,  f.ii:  .1  to  use  ordinary  care  to  avoid  the  injory:  JTennedy  T.  JleMver 
<ft  &  P.  4fr  K  iZ.  -K.  Co.  10  Colo.  4'J5,  501. 


Morgan  v.  Hedges.  . 

1 .  Where  teaajits  in  oommon  of  chattels  agree  that  one  ahall  have  exelosiTe 

possessioD  of  the  chattels,  the  tenant  eo  entitled  may  maintain  replevin 
against  his  co-tenant. 

2.  That  the  jury  might,  upon  the  evidence,  have  found  a  different  verdict, 

will  not  justify  the  reversal  of  a  judgment. 

Appeal  from  District  Court  of  Pueblo  Ci/umty. 

Morgan,  the  appellant,  brought  an  action  of  replevin 
against  Hedges,  for  the  recovery  of  a  quantity  of  farm  pro- 
duce and  certain  farming  tools.  The  declaration  was  in  the 
cepit  and  detinet ;  pleas:  not  guilty  and  property  in  the 
defendant.    The  jury  returned  a  verdict  in  favor  of  the  de- 


Digitized  by 


Google 


1879.]  Morgan  v.  He£>gs8.  .  SSf7 

fendant ;  a  motion  for  a  new  trial  was  interposed  and  oyer* 
ruled,  and  judgment  rendered  on  the  verdict.  The  record 
discloses  substantially,  the  following  matters  in  evidence  : 

Morgan,  plaintiff,  testified :  ''  I  rented  a  farm  from  Charles 
Goodnight,  in  fore  part  of  1876 ;  I  moved  my  family  on  it 
and  took  possession  of  it ;  I  afterward  employed  defendant 
to  do  the  work  on  the  farm ;  I  agreed  to  furnish  what  money 
might  be  needed  to  buy  seed,  farming  implements  and  gro- 
ceries for  Mr.  Hedges  and  his  family  ;  I  was  to  retain  con- 
trol of  the  place  and  sell  the  crops  as  soon  as  they  should 
be  matured ;  I  was  first  to  take  out  of  the  proceeds  of  the 
sales,  all  the  money  I  had  advanced  for  seed,  implements 
and  groceries,  and  after  that,  was  to  give  Mr.  Hedges  for  his 
labor  one- half  of  what  should  be  left  of  the  proceeds  c^ 
the  sales." 

Here  paper  is  shown  to  witness,  which  he  identified  as  the 
agreement  between  himself  and  the  defendant  in  regard  to 
the  property  in  controversy  in  -this  suit,  which  reads  as 
follows : 

"  Agreement  made  this  first  day  of  Feb.,  A.  D.  1876,  be- 
tween E.  S.  Morgan  and  L.  A.  Hedges,  witnesseth  as  fol- 
lows, to  wit :  E.  S.  Morgan  furnishes  means  to  pay  current 
expenses  necessary  to  farm  the  Chatham  ranch,  under  rent 
to  him  for  the  present  year,  and  agrees  to  devote  his  time 
to  the  general  financial  and  outside  management  of  the 
affairs  of  the  ranch,  sell  the  products  of  the  place  and  keep 
a  full  account  of  all  receipts  and  disbursements,  and  other- 
wise assist  in  the  conduct  of  the  business,  so  far  as  he  can. 
He  will  also  furnish  what  cows  may  be  mutually  agreed 
upon  for  the  purpose  of  a  dairy.  The  milk  and  butter  to 
be  used  by  both  families,  and  the  surplus  to  be  sold  for 
mutual  benefit.  The  stock  being  so  furnished  to^the  com- 
l)any  for  milking,  and  to  belong  to  the  purchaser,  at  the 
ex})iration  of  this  agreement. 

E.  S.  Morgan  will  also  furnish  means  to  Mr.  Hedges,  to 
defray  his  necessary  expenses  for  groceries  .and  provisions 
until  the  products  of  the  £arm  can  be  realized  from^  and 
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assist  him  generally  as  he  may  be  able  to  do  and  the  exi- 
gencies require. 

Mr.  Hedges,  on  his  part,  agrees  to  furnish  his  team,  and 
with  the  assistance  of  his  family,  takecliarge  of  the  fanning 
and  dairy.  Mr.  Hedges  will  do  the  farming,  and  Lave  chaise 
of  that  branch  of  the  business,  putting  in  such  crops  as 
may  be  mutually  agreed  upon,  and  conduct  the  business 
generally  to  the  best  of  his  ability  for  the  mutual  good. 
The  profits  of  the  business  shall  be  divided  equally  between 
E.  S.  Morgan  and  Mr.  Hedges,  share  and  share  alike,  after 
all  advances  made  by  E.  S.  Morgan  are  paid,  the  net  pro- 
ceeds or  profits  shall  be  so  divided. 

All  advances  made  by  E.  S.  Morgan,  for  the  joint  account, 
or  to  Mr.  Hedges  for  his  own  uses,  shall  be  paid  back  out 
of  the  first  money  realized  from  the  products  of  the  ranch. 
E.  S.  Morgan  further  agrees  to  divide  with  Mr.  Hedges  any 
money  (or  the  product)  of  the  place  rented  by  him  to  Mr. 
Cox.  Whatever  he  gets -from  Mr.  Cox  shall  be  divided 
equally.  This  is  done  b}'^  E.  S.  Morgan,  the  better  to  insure 
success  to  Mr.  Hedges  (and  not  as  an  original  agreement). 
At  the  end  of  the  current  year  the  affairs  shall  be  settled 
and  closed  up  according  to  the  tenor  of  this  agreement  and 
the  association  of  the  parties  will  end  unless  renewed  by 

mutual  agreement. 

E.  S.  Morgan,  [seal.] 

L.  A.  Hedges,  [seal.]" 
Witness,  C.  Platt. 

The  witness  continued  :  **  The  farm  I  rented  of  Goodnight 
is  the  Chatliam  ranch,  mentioned  in  the  agreement  ;  under 
this  agreement  defendant  moved  on  the  place  and  went  to 
work,  and  put  in  crops ;  under  this  agreement  I  furnished 
the  seed,  implements,  groceries  and  every  thing  that  I  had 
agreed  to  furnish  ;  things  thus  furnished  by  me  cost  )8675: 
during  the  season  the  grasshoppers  destroyed  nearly  all  we 
had  at  that  time  ;  the  prospect  was  gloomy  ;  there  was  some 
hay,  corn  and  onioris  left;  I  then  told  defendant  I  would 
goto  Rosita,  and  that  he  should  do  what  he  could  witi- 
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what  hay  and  com  was  left,  so  that  I  should  get  oat  of  them 
what  money  I  had  advanced  ;  he  said  that  he  would  do  the 
best  that  he  could,  and  that  I  should  have  the  money  back 
that  I  had  advanced  out  of  what  should  be  left ;  that  he  had 
now  a  house  to  live  in  and  would  have  no  rent  to  pay,  and 
that  he  could  haul  wood  to  town  to  support  himself  through 
winter ;  I  then  went  to  B.08ita ;  when  the  corn  and  hay  were 
ready  for  market,  I  sent  Mr.  Piatt  as  my  agent  to  go  and 
sell  the  crops,  as  I  considered  this  a  part  of  my  duty  under 
the  contract ;  Mr.  Piatt  sent  four  loads  of  corn,  with  de- 
fendant's  consent,  to  Rosita,  to  me,  which  weighed  alto- 
gether 7,760  pounds,  in  the  ear,  and  was  worth  two  cents 
per  pound  ;  defendant  brought  up  two  of  those  loads  him- 
self ;  after  that  defendant  refused  to  allow  Piatt  to  take  any 
more  of  the  crops  or  any  thing  else  from  the  place." 

The  property  described  in  the  writ  in  this  suit  was  then 
read  to  the  witness,  and  he  testified  that  all  the  property 
described  in  the  writ  was  property  which  he  was  entitled  to 
the  possession  of  under  his  agreement  with  the  defendant, 
and  that  all  the  property  described  in  the  writ,  together  with 
what  he  had  before  received,  would  not  near  amount  to  as 
much,  at  fair  market  prices,  as  the  money  which  he  had 
advanced  under  the  agreement. 

[Cross-examination  —  see  the  opinion.] 

«  «.«  *  *  «  «  « 

On  further  examination  by  counsel  for  the  plaintiff,  the 
witness  testified  :  "  I  did  not  stipulate  to  stay  on  the  farm 
more  than  I  wished  to ;  the  written  agreement  in  evidence 
was  in  no  way  changed  or  modified  when  I  went  to  Rosita." 

The  witness,  Piatt,  testified:  "Hived  with  Mr.  Morgan, 
the  plaintiflT,  during  the  summer  and  spring  of  1875,  upon 
the  Chatham  ranch ;  when  the  crop  was  ripe  he  gave  me 
aathority  as  his  agent  to  take  control  of  the  property  de- 
scribed in  the  writ  in  this  suit,  and  sell  the  same  ;  acting 
under  his  authority  I  took  control  of  the  property  and  the 
defendant  made  no  objection  at  that  time  ;  I  sent  four  loads 
of  corn  to  Rosita  to  the  plaintiff,  with  defendant's  consent^ 
Vol.  IV— 67 
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and  defendant  took  two  of  them  up  hnnself ;  after  that  the 
defendant  forbid  me  from  taking  any  thing  moie  from  the 
place ;  I  then,  as  agent  for  the  plaintiff,  demanded  of  \i» 
defendant  the  property  described  in  the  writ  in  this  suit, 
for  the  purpose  of  selling  the  same ;  he  uefosed  to  per- 
mit me  to  take  possession  of  the  same,  or  to  sell  any  more ; 
de£endant  told  me  that  he  had  hauled  away  four  loads  of 
hay  off  the  place,  but  I  inquired  and  found  oat  that  he  had 
hauled  away  eight  loads ;  the  loads  weighed  about  one  ton 
each,  and  was  worth  $13  or  $14  per  ton ;  the  hay  grown  on 
the  place  during  the  season  was  gready  damaged  throngli 
defendant's  n^lect  to  harvest  it  properly;   it  was  not 
worth  more  than  half  what  it  would  have  been  worth  if  it 
had  been  properly  cared  for ;  I  was  with  the  dieriff  when 
the  writ  in  this  cau^  was  levied  on  the  jHroperty  described 
in  the  same ;  one  load  of  corn  was  taken  from  drfendant 
while  on  the  road  to  Pueblo  to  sell  the  same.'' 

On  cross-examination  the  witness  testified ;  ^'  The  greater 
part  of  the  com  described  in  the  writ  was  standing  in  the 
field  and  uncut  when  it  was  levied  upon  ;  the  hay  was  in 
the  stack  in  the  coral ;  the  property  was  all  found  on  the 
place,  except  the  load  of  corn  which  the  sheriff  took  pos- 
session of  on  the  road." 

Abe  E.  Ellis  testified :  ^^  I  am  the  sheriff  of  this  county; 
I  served  the  writ  in  this  suit ;  the  property  described  in  this 
writ  I  found  in  the  possession  of  tiie  defendant;  I  turned  it 
over  to  Mr.  Piatt  as  agent  of  the  plaintiff." 

The  appellant  assigned  for  error  in  this  court : 

MrsL  The  jury  erred  in  rendering  a  verdict  in  favor  of 
the  appellee  contmry  to  the  law  and  the  evid^ioe  oi  the 
case. 

Second,  The  court  erred  in  denying  the  motion  tor  a 
new  trial. 

Third.  The  court  erred  in  rendering  judgment  in  favor 
of  the  appellee  and  against  the  appellant 

Mr.  B.  P.  Habkok,  for  appellant 
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Mr.  H.  P.  H,  Bromwbll,  for  appellee. 

Elbert,  J.  The  stipulations  in  the  articles  of  agreement 
that  appellant,  Morgan,  should  sell  the  products  of  the 
ranch  and  keep  a  full  account  of  all  receipts  and  disburse- 
ments, involved  an  agreement  for  their  possession  to  that 
end. 

Where  tenants  in  common  of  chattels  agree  that  one 
shall  have  exclusive  possession  of  the  chattels,  the  tenant 
so  entitled  may  maintain  replevin  against  his  co-tenant. 
Newton  v.  Gardner^  24  Wis.  232. 

While  the  right  of  the  appellant,  Morgan,  to  the  posses- 
sion of  ttie  products  of  the  ranch  for  the  purpose  of  selling 
them,  is  fairly  inferable  from  the  terms  of  the  agreement, 
the  jury  were  warranted  in  finding,  from  the  evidence  of 
the  appelant)  that  the  agreement,  in  this  respect,  was  sub- 
sequently modified. 

He  testified  :  •'During  the  season  the  grasshoppers  de- 
stroyed nearly  all  we  had  at  that  time.  The  prospect  was 
gloomy.  There  was  some  hay,  corn  and  onions  left.  I 
then  told  defendant  I  would  go  to  Rosita,  and  that  he 
should  do  what  he  could  with  what  hay  and  corn  was  left, 
80  that  I  should  get  out  of  them  what  money  I  had  ad- 
vanced. He  said  that  he  would  do  the  best  that  he  could, 
and  that  I  should  have  the  money  back  that  I  had  ad- 
vanced out  of  what  should  be  left.  *****!  then 
went  to  Rosita."  On  cross-examination  he  testified :  "No 
part  of  the  agreement  was  performed  on  my  part  after  I 
went  to  Rosita  ;  defendant  said  he  would  do  the  best  he 
could ;  none  of  my  obligations  under  the  agreement  were 
performed  after  I  went  to  Rosita." 

"  Q.  Did  you  feel  under  obligations  to  assist  on  the  ranch 
after  yon  left  for  Rosita  ?" 

"I did  not." 

It  is  true  he  testifies  that  he  did  not  abandon  or  modify 
the  original  agreement,  in  the  matter  of  his  right  to  possess 
and  control  the  products  of  the  ranch,  but  of  this  the  jury 
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were  the  judges  in  the  light  of  all  the  circumstances.  That 
they  found  that  there  was  a  modification  of  the  agreement 
in  this  particular  is  evidenced  by  their  verdict  We  cannot 
say  that  their  finding  was  unsupported  by  the  evidence. 
That  appellant  became  discouraged  with  the  prospects  of 
the  adyenture  ;  that  he  left  the  ranch  and  removed  to  Ro- 
sita ;  that  he  ceased  to  perform  his  part  of  the  agreement ; 
and  told  the  appellee  "  that  he  should  do  what  he  could 
with  what  hay  and  corn  was  left,"  are  facts  to  which  he 
testified  himself,  and  are  clearly  open  to  the  construction 
that  he  abandoned  his  right  to  the  control  and  possession 
of  the  crops  and  turned  the  entire  matter  over  to  the 
appellee  to  close  up  to  the  best  advantage.  That  the 
jury  might  have  found  otherwise,  does  not  justify  a  re- 
versal. 
The  judgment  of  the  court  below  is  affirmed  with  costs. 

Affirmed. 


In  re  Smith. 

Where  an  Indictment  oontained  two  counts,  and  a  nolU  prosequi  was  entered 
as  to  one  and  the  other  quashed,  luld,  that  although  the  indictmeDt.  u 
such,  WW  functus  officio,  yet  it  remained  as  a  sworn  accusation  upon  which 
the  conrt  was  warranted  in  remanding  the  prisoner  to  answer  a  new  in- 
dictmeut. 

Petition  for  Jidbeas  corpus.  The  case  is  stated  in  the 
opinion, 

Mr.  E.  P.  Jacobson,  for  petitioner. 

C.  W.  Wright,  Attorney-General,  for  respondent 

Thatcher,  C.  J.  It  appears  from  the  pleadings,  that  the 
petitioner,  Simon  Qt.  Smith,  was  indicted  at  the  last  Janu- 
ary terra  of  the  district  court  of  Arapahoe  county.  The 
indictment  contained  two  counts,  one  charging  him  with 
larceny,  the  other  with  embezzlement.      The  petitioner  had 
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fled  to  Missouri.  Upon  a  requisition  of  the  governor  of  this 
State  on  the  governor  of  Missouri,  and  proceedings  had  in 
pursuance  thereof,  the  accused  was  brought  to  this  city  and 
confined  in  jail  to  await  his  trial. 

As  to  the  count  in  the  indictment  charging  embezzlement 
a  nolle  was  entered.  As  to  the  count  charging  larceny,  the 
petitioner  moved  the  court  to  quash  the  same  on  various 
technical  grounds,  which  motion  was  allowed. 

The  petitioner  being  discharged  by  order  of  court  *'  from 
the  premises  in  said  indictment,"  he  could  no  longer  be  put 
upon  his  trial  thereon,  unless,  perhaps,  upon  the  nolled 
count,  if  by  leave  of  court  upon  the  prosecuting  attorney's 
motion,  a  fresh  capias  should  issue,  and  the  nolled  count 
be  thus  revived.  1  Chitty's  Cr.  Law,  p.  480*  ;  State  v. 
Thornton,  ISIred.  257. 

Then  follows  this  order  of  the  court : 

"And  whereupon  it  is  so  ordered  by  the  court  that  the  said 
defendant  b^)  let  to  bail  in  the  sum  of  six  hundred  dollars 
to  answer  unto  any  indictment  that  may  be  found  against 
him  by  the  next  grand  jury  of  this  county ;  and  that  in 
default  of  giving  such  bail  he  be  remanded  to  the  custody 
of  the  sheriff  to  await  the  action  of  said  grand  jury." 
Although,  except  in  the  respect  above  indicated,  the  indict- 
ment, as  such,  was  functus  officio ;  although  the  peti- 
tioner could  no  longer  be  called  upon  to  plead  to  it  as  an 
indictment,  it  nevertheless  remained  as  a  sworn  accusation 
against  the  petitioner,  affording  prima  facie  evidence  of 
probable  guilt,  upon  which  the  district  court  was  warranted 
in  remanding  him  to  answer  a  new  indictment  formally 
drawn  and  more  specifically  describing  the  particular  crimes 
charged.  This  is  a  power  which  courts  in  this  State  are 
constantly  exercising,  and  it  is  perhaps  safe  to  say,  that  a 
court  having  cognizance  of  an  offense  has  power  to  commit 
for  it  as  a  court,  and  the  judge  need  not,  therefore,  for  that 
purpose  come  down  from  the  bench  and  act  in  his  charac- 
ter as  an  examining  magistrate.  1  Bishop's  Cr.  Proc,  §  229, 
Tiote^  giving  opinion  of  Chief  Justice  Marshall  on  thia 
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point  in  United  States  v.  Burr.  Even  where  the  prisoner 
is  acquitted  for  a  flaw  in  the  indictment,  he  may  be  re- 
manded to  be  tried  at  the  next  term  on  a  new  indictment. 
United  States  v.  Smithy  2  Cranch's  C.  C.  R.  111.  In  tho  case 
of  Gooden  v.  Tlie  State^  35  Ala.  432,  the  court  says  :  ''  Inde- 
pendent of  s>tatute,  the  circuit  courts  possess  the  undoubted 
power,  where  the  judgment  in  a  criminal  case  is  arrested, 
and  a  nolle  prosequi  is  entered  by  the  State,  to  bind  the 
defendant  over  to  appear  at  the  circuit  court  of  the  proper 
county  to  answer  a  new  indictment  for  the  same  offense." 
See,  also,  Nicholls  v.  The  State^  6  N.  J.  L.  626  ;  Peter  v. 
The  State^  3  How.  (Miss.)  433.  Bishop,  in  his  Criminal 
Procedure,  §  229,  says:  ''If  an  indictment  is  pronounced 
bad,  the  judge  is  not  necessarily  obliged  to  let  the  defend- 
ant go  ;  but  he  may  commit  him,  or  hold  him  to  bail  to 
answer  to  a  fresh  indictment ;  or  he  may  order  the  officer  to 
take  the  prisoner  before  a  justice  of  the  peace  to  be  pro- 
ceeded against  on  fresh  complaint." 

We  are  satisfied  that  the  court  under  the  circumstances 
was  clothed  with  authority  to  make  the  very  order  it  did, 
unless  the  fact  that  the  petitioner  was  brought  into  this  ja- 
risdiction  from  Missouri,  whither  he  had  ffed,  operates  to 
divest  the  court  of  such  authority. 

It  is  contended  tliat  the  moment  one  count  in  the  indict- 
ment was  quashed,  and  a  rvoUe  entered  as  to  the  other,  the 
prisoner  was  entitled  to  return  to  the  jurisdiction  from 
which  he  was  brought  against  his  will ;  that  under  the  Con- 
stitution of  the  United  States  (article  4,  §  2)  and  the  laws 
thereof  (Revised  Statutes  U.  S.,  §  5278),  the  court  could 
not,  without  violating  inter-State  rights,  remand  the  peti- 
tioner to  answer  to  a  fresh  indictment.  The  question 
whether  a  fugitive  from  justice  having  been  brought  into 
this  State  on  the  chai^  of  having  committed  certain  speci- 
fied  crimes  can  be  held  to  answer  other  charges,  is  not  pre- 
sented The  reasonable  interpretation  of  the  court's  order 
is,  that  the  petitioner  shall  be  held  to  answer  a  fresh  indict- 
ilient,  correct  in  form,  charging  Uia  same  crimes,  for  the 
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alleged  commisskm  of  wbkh  he  was  before  indioted.  TSaat 
he  cati  be  held  to  answer  the  same  charge  t&c  nvhioh  he  vas 
extradited  the  same  as  if  a  <^itizen,  we  hare  no  doul^t.  The 
demurrer  to  the  plea  interposed  to  the  sheriffs  retaon  is 
suBtained,  and  the  petitioner  is  remanded. 


Steeetek  et  al.,  inrpl.  with  Paul  v.  The  Marshall  Sil- 
ver Mining  Co.  et  al. 

1.  Wheve  the  first  of  a  series  of  pleas  expressly  designates  for  wliom  tlie 

coQosel  appear,  the  use  of  the  words  "  tlie  defendants  **  in  the  subsequent 
pleas  decdgnate  the  defendants  named  in  the  first  plea,  and  cannot  be  held 
to  be  an  appearance  for  a  deffiodant  .sespvedt  bat  npt  named  in  .the  firafc 
plea. 

2.  Where  there  are  several  defpndajats,  nU  served,  but  no.appetntnise  as  toon^, 

it  is  error  to  render  final  judgment  against  all  without  Qx^  entering  judg- 
ment by  default  against  the  defendant  not  appearing. 

8.  An  entire  judgment  against  several   defendants,  if  reversed  as  to  one  mndt 
be  reversed  as  to  all. 

4.  It  is  a  fundamental  rule  that  no  damages  will  be  allowed  whioh  are  not  .the 
actual,  natuml  and  proximate  result  of  the  wrong  commiited. 

Appeal  from  District  Court  of  Cflear  Creek  County. 

Debt  upon  an  injunction  boikd,  wherain  the  Marehall  Sil- 
ver Mining  Company  and  others,  the  a^peUeea,  weve  pknn- 
tiflfs,  and  EU  P.  Streeter,  WaU«r  N.  Webster,  impleaded 
with  Philip  Paul,  were  defendants.  The  declaration  is  ia 
debt,  in  the  usual  forax,  on  an  injuBotion  bond,  iia  a  caae  in 
which  Walter  N.  Webster  and  Joseph  Rist  were  oomplaia- 
ants  and  the  above-named  appellees  were  defendants,  in 
which  iojuootion  was  granted  to  restrain  the  said  appellees 
from  working  certain  property  on  the  Seneca  and  Cayuga 
lodes  in  the  county  of  Clear  Creek. 

The  breach  assigned  was,  that  the  said  suit  was  dismissed 
and  the  injunctioiii  was  dissodved  as  having  been  wrongfully 
issued  ;  that  by  reason  of  the  issuance  of  said  ii^unetion  the 
appellees  herein  had  sufiEared  loss  of  profits  in  workii^  the 
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property,  and  had  been  obliged  to  keep  in  their  employ  a 
large  number  of  men,  etc.,  and  that  the  complainants  in 
said  injunction  suit  had  failed  to  pay  either  the  costs  of  the 
suit  or  the  damages  suffered  by  the  appellees  herein. 

The  pleadings,  after  the  title,  etc.,  begin  :  "  And  the  said 
defendants,  Walter  N.  Webster  and  Eli  P.  Streeter,  by  H. 
M.  and  W.  Teller,  their  attorneys,  come  and  defend  the 
wrong  and  injury,  when,"  etc.  The  subsequent  pleas  began 
as  stated  in  the  opinion.    The  defendants  were  all  served. 

The  evidence,  as  appears  by  the  record,  was  substantially 
as  follows : 

Solomon  Robinson  was  sworn  as  a  witness,  on  behalf  of 
the  plaintiff,  and  testified:  ^' I  know  Compass  and  Square 
lode;  was  mining  on  the  north  wall  of  this  lode  in  the  fall  of 
1871;  had  been  mining  five  or  six  months;  we  had  a  lease 
from  the  Marshall  Silver  Mining  Company;  we  had  pos- 
session of  250  feet  south-west  of  the  tunnel;  we  were  work- 
ing twelve  men  ;  the  lease  run  until  the  Ist  of  May,  1872 : 
we  were  working  these  men  when  the  injunction  was 
served ;  we  had  a  good  body  of  ore ;  the  ore  was  yielding 
from  600  to  900  ounces  per  ton,  worth  $1.10  per  oz.;  the 
crevice  was  from  1  to  6  inches  in  width  ;  the  second  class 
ore  run  from  150  to  300  ounces  per  ton,  and  was  worth  85 
cents  per  oz.;  pay  streak  was  from  8  inches  to  a  foot  wide ; 
two-thirds  of  the  ore  was  second  class ;  we  only  made  two 
classes  of  ore ;  we  took  out,  perhaps,  a  half  a  ton  per  day 
of  both  classes  of  ore,  333  pounds  of  the  first  class  and  666 
pounds  of  the  second  class  ;  we  paid  $8.60  per  day  to  the 
men ;  it  cost  us  $42  per  day  to  run  the  mine  besides  powder, 
candles,  etc. ;  the  difference  between  the  amount  received 
and  the  expenses  would  be  the  profits  ;  we  paid  the  com- 
pany on  the  lease  one-third  of  the  amount  taken  out ;  we 
were  stopped  forty-five  days  by  the  injunction ;  we  had 
four  men  employed  during  that  time  in  running  a  drift ; 
this  drift  was  run  to  satisfy  the  court ;  can't  say  we  took 
out  pay  in  the  drift ;  the  twelve  men  all  stopped  work 
except  the  men  in  the  drift ;  I  had  orders  from  the  Marshall 
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Silver  Mining  Company  to  keep  the  men;  I  don't  know  as 
I  can  tell  the  reason  why  the  men  were  kept ;  Marshall 
ordered  me  to  keep  the  men  I  had,  and  have  it  understood 
that  they  were  on  pay ;  it  was  necessary  to  keep  the  men 
because  the  mine  was  liable  to  be  jumped;  the  injunction 
was  dissolved  about  the  20th  of  January,  1872 ;  we  had  not 
the  opportunity  under  the  lease  to  get  all  the  ore  we  could 
have  taken  out  if  injunction  had  not  been  served. 

On  cross-examination  witness  testified:  "We  worked  on  the 
lease  until  the  1st  of  May  ;  I  think  the  working  would  aver- 
age as  I  have  stated  ;  the  cost  of  steel,  powder,  etc.,  would 
not  be  a  great  deal ;  the  lease  was  to  John  Wycoff,  Charles 
Sargent  and  myself;  we  sold  the  ore  to  the  mill;  some- 
thing over  one-half  run  900  ozs.;  I  think  the  average  of 
the  first  class  would  be  $750  per  ton ;  I  think  the  average 
of  the  second  class  would  be  $250  per  ton  ;  had  been  work- 
ing on  the  ore  vein  when  stopped,  about  a  month ;  had  been 
working  under  the  lease  from  about  the  1st  of  October;  P. 
J.  Marshall  was  agent  of  the  Marshall  Silver  Mining  Com- 
pany ;  he  told  me  to  keep  the  men,  and  I  kept  the  most  of 
them  ;  I  kept  eight  of  them  ;  four  of  them  were  in  the  drift 
the  most  of  the  time,  the  others  were  not  doing  any  thing 
the  most  of  the  time  ;  the  drift  was  run  on  the  Compass  and 
Square  lode ;  I  hardly  thought  it  was  necessary  to  keep 
four  men  to  keep  the  mine  from  being  jumped  ;  over  one- 
half  the  men  have  been  paid ;  I  paid  three  of  them ;  I  paid 
them  $90  each  for  wages  that  had  accrued  after  the  injunc- 
tion was  served  ;  I  worked  in  striking  and  blacksmithing 
for  the  fonr  men ;  we  had  no  other  business  ;  no  person 
volunteered  to  (^mploy  us  ;  I  did  not  try  to  get  work  else- 
where ;  don't  know  whether  Wycoff  and  Sargent  were  at 
work  or  not ;  I  suppose  they  could  have  got  work  if  they 
had  wanted  it." 

Tlie  plaintiff  then  called  F.  J.  Marshall  who  testified : 

'•  I  am  president  of  the  Marshall  Silver  Mining  Company, 

and  was  so  in  1872 ;  I  gave  directions  when  I  was  notified 

of  the  injunction  to  keep  the  men,  but  to  stop  work;  I 
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received  notioe  from  my  attorneys  that  injunction  would  be 
dissolved,  and  that  was  one  reason  why  I  kept  the  men ; 
another  reason  was,  I  heard  some  hints  tliat  somebody 
would  tiy  to  take  possession  by  foi'ce,  I  know  of  expenses 
of  Mr.  Johnson,  the  surveyor,  incurred  in  that  case.''  The 
witness  was  here  asked  to  state  if  it  was  necessary  in  the 
case  to  have  survey  and  plat  of  the  premisesi  and  whether 
such  survey  and  plat  were  made,  to  which  the  defendants 
by  theii-  counsel  objected  as  being  immaterial,  but  the  objeC' 
tion  was  overruled,  and  the  defendants  excepted.  The  wit' 
Bess  answered :  ^'  I  regarded  it  necessary,  and  the  survey  and 
plat  was  made."  The  witness  was  then  asked :  *^  What  did 
you  pay  Mr.  Jc^nson  for  that  survey  1"  To  which  question 
the  defendant  objected  as  being  incompetent,  and  that  what 
they  paid  would  be  no  measure  of  damages  in  this  action 
upon  the  bond,  and  if  paid  it  was  aa  expense  not  covered 
by  the  bond ;  but  the  court  overruling  the  objection,  the 
defendants  excepted.  The  witness  thereupon  answered: 
"To  the  best  of  my  recollection  $90,  and  his  services  were 
worth  what  we  paid.  I  had  some  other  expenses  in  going 
back  and  forth  to  Central  and  in  looking  up  the  witnesses." 
The  witness  waS'  here  asked  to  state,  if  he  could,  how  much 
money  he  had  expended  in  procuring  witnesses  in  support 
of  his  motion  to  dissolve  the  injunction,  to  which  the 
defendants  objected ;  but  the  court  overruling  tiie  objection, 
the  defendant  excepted,  and  the  witness  answered :  ^^  I  am 
satisfied  it  was  not  less  than  $1(X) ;  this  $100  was  spent  in 
employing  a  man  to  look  up  the  witoesses." 

The  plaintiffs  thereupon  rested  their  case. 

The  defendants  thereupon  called  the  witness  Robinson, 
who  testified :  ''We  worked  under  the  lease  till  May  Ist^ 
when  it  expired."  The  witness  was  then  asked :  ''  Did  you 
or  did  you  and  your  co-lessees  after  the  Ist  of  May,  1872, 
take  a  new  lease  of  this  same  property  on  the  Square  and 
Compass  lode  t "  To  which  tha  plaintiffis  objected,  and  the 
court  sustaining  said  objection,  the  defendants  excepted. 
Tlie  defendants  then  offered  to  show  by  this  witness  that 
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he,  the  witness,  took  a  new  lease  from  the  Ist  of  May,  1872, 
upon  the  same  tenns  as  the  former  lease  and  of  tlie  same 
ground,  and  worked  the  same  till  the  ore  was  worked  out. 
To  the  reception  of  which  the  plaintiffs  objected,  and  the 
court  sustaining  the  objection,  the  evidence  was  not  received, 
and  the  defendants  excepted.  Witness  then  proceeded :  "  I 
did  not  work  out  all  the  ground  that  would  pay  to  work 
by  the  1st  of  May,  1672 ;  we  had  worked  out  on  the  Ist 
day  of  May  about  one-half  the  ground  we  found  would 
pay  to  work ;  we  had  a  pocket  of  ore  60  or  60  feet  long ;  I 
judge  we  took  out  in  the  neighborhood  of  100  tons  of  ore." 

Defendants  then  introduced  as  a  witness  Walter  N.  Web- 
ster, who  testified  :  '*!  know  Charles  Sargent ;  I  hada  con- 
versation with  him  one  week  ago  io-day  about  the  amouirt 
of  ore  Robinson,  Wycoff  and  Sargent  were  taking  out  of 
the  Compass  and  Square  lode  when  they  were  enjoined." 

The  witness  was  asked  :  "What  was  said  about  it  by  Mr. 
Sargent  ? "  To  which  question  the  plaintiffs  objected,  *'  that  it 
was  since  assignment  to  plaintiff  and  was  incompetent," 
and  the  court  sustained  the  objection,  and  the  defendants 
excepted. 

Tlie  jury  returned  a  verdict  in  favor  of  the  plaintiffs,  a 
motion  for  a  new  trial  was  interposed  and  overruled,  and 
judgment  entered  on  the  verdict  in  the  sum  of  $6,000  debt, 
and  $1,440  dumages. 

Messrs.  H.  M.  &  W.  Teller,  for  appellants. 
Mr.  Hugh  Butlbe,  for  appellees. 

Elbbrt,  J.  There  was  no  appearance  in  the  court  below 
by  the  defendant  Paul. 

Where  counsel,  in  the  first  of  a  series  of  pleas  filed,  ex- 
pressly designate  the  defendants  for  whom  they  appear,  the 
Tise  of  the  words  '*  the  said  defendants  "  or  '*  the  defend- 
ants "in  the  subsequent  pleas  designate  the  defendants 
named  in  the  first  plea  and  cannot  fairly  be  held  to  be  an 
appearance  for  a  defendant  served  but  not  named  in  the 
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first  plea.  Oargan  et  al.  Y.8cJiool  District  No.  15  {ante,  p.  53), 
and  cases  there  cited.  There  being  no  appearance  by  the 
defendant  Paul,  it  was  error  to  enter  final  judgment  against 
all  the  defendants,  without  first  entering  judgment  of  default 
against  him.  Good  v.  Martin^  1  Col.  406.  An  entire  judgment 
against  several  defendants  must  be  reversed  as  to  all.  It 
cannot  b^  reversed  as  to  one  and  affirmed  as  to  the  others. 
Oargan  et  al.  v.  ScTiool  District  No.  15,  supra.  In  view 
of  another  trial  it  is  perhaps  well  to  notice  some  of  the  ques- 
tions raised  by  the  instructions  and  argued  by  counsel. 

The  defendant  asked  and  the  court  refused  to  give  the 
following  instruction :  *'That  the  money  alleged  to  have 
been  paid  for  the  expenses  of  men  to  watch  or  hold  the 
mine  against  other  than  the  defendants  in  this  case  cannot 
be  allowed  in  this  case,  and  it  is  not  a  legitimate  item  of  the 
damages  covered  by  the  bond  sued  on.'' 

The  refusal  to  give  this  was  error,  and  in  contravention 
of  the  fundamental  rule  that  no  damages  will  be  allowed 
which  are  not  the  actual,  natural  and  proximate  result  of 
the  wrong  committed. 

Another  instruction  asked  and  refused  is  as  follows : 

"  That  if  they  believe,  from  the  evidence,  that  the  Marshall 
Silver  Mining  Company,  one  of  the  plaintijffs,  was  the  owner 
of  Compass  and  Square  lode  ;  and  that  at  time  of  service 
of  writ  of  injunction  referred  to  in  bond  upon  which  suit  was 
brought,  it  had  leased  the  same  to  Robinson,  Wycoff  &  Sar- 
gent, and  by  the  terras  of  such  lease  were  to  have  one-third 
the  proceeds  of  the  ore  taken  out  of  the  property  so  leased, 
then  defendants  in  this  case  are  not  liable  to  the  company 
or  to  any  or  all  of  these  plaintiffs  for  the  amount  of  such 
one- third,  even,  although  the  said  lessees  were  prohibited  by 
the  injunction  from  working  said  property,  unless  it  has 
been  shown  that  said  company,  in  consequence  of  the  issu- 
ance of  said  writ  of  injunction,  lost  said  one-third  or  some 
portion  of  it,  or  was  unable  to  lease  said  property  on  the 
same  terms,  and  that  if  the  ore  remained  in  the  mine,  in  the 
absence  of  proof  that  the  company  could  not  lease  the  said 
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mine,  and  procure  the  ore  to  be  taken  out  on  the  same 
terms  as  in  the  former  lease,  the  said  company  cannot  be 
held  to  have  suffered  any  damage,  by  reason  of  the  failure 
of  lessees  to  take  out  such  ore,  and  the  jury  should  allow  no 
damages  to  the  said  company  on  account  of  said  injunction." 

This  instruction  is  not  free  from  objection. 

The  premises  do  not  warrant  the  broad  conclusion  that 
"  the  jury  should  allow  no  d^ages  to  the  company  on  ac- 
count of  the  injunction  ; "  nor  is  the  right  to  recover  the 
value  of  the  one-third  of  the  proceeds  at  all  dependent  on 
the  ability  or  inability  of  the  company  to  lease  its  mine  on 
the  same  terms.  But  in  so  far  as  it  excludes  the  value  of 
the  one-third  of  the  product  of  the  mine  going  to  the  com- 
pany under  the  terms  of  the  lease,  from  the  damages  recov- 
erable by  the  plaintiffs,  it  is  correct.  The  company  did  not, 
by  reason  of  the  injunction,  lose  its  ores,  but  their  produc- 
tion for  forty-five  days  under  the  terms  of  the  lease-  There 
was  no  loss  of  property ;  there  may  have  been  a  loss  of 
profits.  If,  for  instance,  the  company  was  compelled  to 
pay  higher  rates  than  under  the  terms  of  the  lease  for 
mining  the  same  ores,  there  was  a  loss  of  profits  in  this 
respect  to  the  extent  of  the  increased  cost,  which  was  the 
legitimate  subject  of  recovery.  So,  too,  a  loss  of  profits 
arising  from  loss  of  the  use  of  the  product  or  its  value 
would  afford  ground  of  compensation." 

Another  instruction  refused  by  the  court  is  as  follows : 

"  That  plaintiffs  in  this  case  cannot  recover  of  defendants 
herein  any  damages  on  account  of  any  loss  of  profits 
alleged  to  have  accrued  to  Robinson,  Sargent  &  Wycoff, 
or  either  of  them,  growing  out  of  the  said  lease  testified  to 
by  Robinson,  unless  said  plaintiffs  have  shown  by  the  evi- 
dence that  said  parties  were,  by  the  delay  and  stoppage  of 
the  work  under  said  lease,  occasioned  by  the  issuance  of 
the  writ  of  injunction,  actually  deprived  of  such  profits, 
and  that  they  were  unable  to  procure  a  new  lease  upon  the 
same  terms  as  the  first  one,  upon  which  to  work  the  ground 
so  leased  by  them.'* 
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This  instraotion  was  properly  refosed.  Robinson,  Saigent 
ft  Wycoff  were  lesseee,  and  were  entitled  to  recorer  the 
value  of  the  lost  period  of  their  leaae  without  reference  to 
their  ability  to  make  a  new  leaee  on  the  same  terms. 

It  is  not  intended  here  to  lay  down  a  rale  covering  all  the 
damages  recoverable  on  the  bond,  but  simply  the  rule 
upon  the  points  indicated. 

.  The  right  of  the  obligees  in  this  bond  to  maintain  a  joint 
action  thereon  is  not  called  in  question,  and  we  are  not  to  be 
regarded  as  deciding  the  question  by  implication.  The 
judgment  of  the  court  bdow  is  reversed  and  the  cause 
remanded  for  further  proceedings  iu^eording  to  law. 

Heversed. 

I>mAVLT  8ROI7T.D  BS  EwTSBBD  AAADiBS  BMSKifOAmB  served,  but  vbo  tmre  mui  ap> 
pearadr  before  rendlUon  of  final  Judgment  a^nst  all:  Sluell  v.  C^uAjnon,  5  CXila  77. 

No  Daicaobs  will  bk  ALi/OWSDwhlcbare  not  the  result  off  actmU,  iyrt«MaJ,aad  - 
results  of  the  wrong  committed:  Clifford  v.  Denver  &  I\A  P.S.  R.  Oik9  Gola  87. 


PiLLKY  V.  OODT. 


1.  A  ftlpalation  of  parties  filed  in  the  court  below  mast  be  preserved  in  tbe 

bill  of  exceptioDs,  to  entitle  it  to  examination  in  this  court. 

2.  In  the  absence  of  a  stipulation  between  the  parties,  and  in  the  absence  of 

an  order  of  court  permitting  a  bill  of  exceptions  to  be  signed  ont  of  term, 
a  bill  of  exceptions,  ao  called,  signed  in  yacation.  Is  properly  no  part  of 
the  record. 

Appeal  from  District  Court  of  Gilpin  Covmty. 

Messrs.  BriTLBR,  Wright  &  Kmo,  for  appellant 

Mr.  WiLLARB  TELTiEB,  for  appellee. 

Motion  to  strike  from  the  record,  stipulation,  bill  of  ex- 
ceptions, and  record  of  judgment,  entered  in  vacation. 

Per  Ouriam,  The  stipulation  of  parties  filed  in  the  court 
below  is  not  a  part  of  the  record  proper,  and  should  have 
been  preserved  in  the  bill  of  exceptions.  We  consequently 
cannot  examine  ft.     Wilson  v.  McDowell^  66  111.  522. 

The  bill  of  exceptions  in  this  cause  was  signed  and  filed 
in  vacation.  The  record  does  not  show  any  order  of  cunrt 
fixing  a  time  within  which  the  bill  should  be  prepared  and 
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tendered.  In  the  case  of  Jordan  v.  Fmley  [fl/ntCy  p.  189), 
we  held,  that  "  in  the  absence  of  a  stipulation  between  the 
parties,  and  in  the  absence  of  an  order  of  court  permitting 
the  bill  of  exceptions  to  be  signed  oat  of  terra,  a  bill  of  excep- 
tions, so  called,  signed  in  vacation,  is  properly  no  part  of  the 
record."  Even  if  we  could  consider  what  purports  to.be 
the  stipulation  of  the  parties  herein,  the  bill  of  exceptions  was 
not  filed  within  the  time  limited  by  the  order  of  the  judge 
made  in  pursuance  of  the  stipxQation.  In  a  former  opinion 
in  this  case  we  h^d  that  the  proceedings  had  and  judgment 
rendered  by  the  judge  in  vacation  were  void.  A  transcript 
of  the  record  in  this  respect  can  serve  no  purpose.  The 
motion  of  the  appellee  is  allowed.  ifo&'ofi  cUlcwed. 

pAFUts  sii^MD  IN  Caubs  whJch  8X6  not  intrtiisically  part  of  the  record  on  appeal  cannot 
be  made  bo,  by  incorporating  them  otherwise  than  by  bUI  of  ezceptlonK  Wihe  v.  Oampbellt  6 
Colo.  127. 


Heokman  v.  Manning. 

1.  a  releiifle  must  refft  upon  a  consldemtion ;  a  seal  imports  a  conBldeintlon, 

bat  where  the  conrnderatian  ia  shown  by  the  instrument  itself,  the  Install* 
ment  is  valid  without  a  seal. 

2,  The  release  of  one  of  two  or  more  joints  or  joint  and  several  obligors  oc 

promisors,  operates  to  release  the  others.     The  rule  is  elementary. 

Appeal  from  Cowaty  Court  of  Arapaihoe  Cowniy. 

The  case  is  stated  in  the  opinion. 

Messrs.  Stalloup  &  LtrTHB,  for  appellanto. 

Messrs.  Sybies  &  Decker^  for  appellee. 

Stone,  J.  Manning,  Harris  and  Heckraan  were  makers 
of  a  joint  and  several  note  to  one  Borner,  payee.  The  note 
was  for  the  purchase-price  of  a  tract  of  land  of  which  the 
three  parties  took  an  undivided  one-third  each,  through 
conveyances  to  them.  Manning  claimed  to  have  paid  the 
note  in  full  before  maturity.  He  then  transferred  it  to  one 
Crook,  who  brought  suit  thereon  against  all  the  makers  of 
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the  note.  Before  judgment  in  this  action  the  plaintiff  set- 
tled with  Harris,  one  of  tlie  defendants,  upon  the  payment 
by  the  latter  of  $211  in  money  and  deeding  back  his  one- 
third  interest  in  the  land.  A  receipt  for  the  payment  in  full 
of  his  share  of  the  note  was  given  Harris,  and  a  stipulation 
of  release  therefrom  was  filed  in  the  cause,  and  the  suit 
was  thereupon  dismissed  as  to  Harris.  Upon  motion  on 
their  behalf,  the  court  then  ordered  the  same  dismissed  as 
to  the  other  defendants,  Heckman  and  Manning.  The  pres- 
ent suit  was  afterward  brought  by  Manning  against  Heck- 
man, to  recover  one-third  the  amount  of  the  same  note  as 
for  contribution. 

To  this  action  there  were  several  defenses  pleaded,  one  of 
which  was  that  in  the  former  suit  upon  this  note,  in  which 
the  said  Crook  was  plaintiff,  and  all  the  makers  of  the  note 
defendants,  the  said  plaintiff,  and  then  owner  of  the  note, 
had  settled  with  Harris,  one  of  the  joint  makers  of^the 
note,  and  released  him  from  all  liability  thereon,  and  that 
by  virtue  of  said  release,  and  by  judgment  of  the  court, 
the  defendant  Heckman  was  also  released  and  fully  dis- 
charged therefrom.  As  this  last-mentioned  ground  of  de- 
fense seems  decisive  of  the  case,  we  need  not  notice  the 
others.  The  finding  of  the  court  below  upon  this  point  was 
that  the  release  of  Harris  from  the  note  was  not  a  technical 
release,  and  that  "a  release  to  be  effectual  must  be  under 
seal." 

This  is  certainly  not  the  law,  A  release,  equally  with  an 
obligation,  must  rest  upon  a  consideration.  A  seal  imports 
the  consideration,  and  hence  it  need  not  be  otherwise  shown. 
But  where  the  consideration  is  shown  by  the  instrument 
itself,  there  is  then  no  reason  for  requiring  a  seal,  and  the 
instrument  is  as  valid  without  it.  Where  the  consideration 
is  neither  expressed  or  implied,  it  must  be  proved,  and  may 
be  proved  by  parol  evidence.  Benjamin  v.  McConnell^  4 
Gilm.  545  ;  Ryan  v.  Dunlap^  17  HI.  43 ;  Imcas  v.  Harm^ 
20  id.  169;  White  v.  Walker,  31  id.  434  ;  lU.  Gent.  R.  IL 
Co.  Y.  Read,  37  id.  611 ;  Burch  v.  Hubbard,  48  id.  164; 
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Turne)^  v.  Hitchcock^  20  Iowa,  318 ;  Devlin  v.  Riggsbee^  4 
Tnd.  464 ;  2  Daniels'  Neg.  Inst.,  §  1290. 

The  doctrine  that  a  release  of  one  of  two  or  more  joint, 
or  joint  and  several  obligors  or  promisors  operates  to  re- 
lease the  others,  is  a  common  law  rule  which  has  been  so 
long  and  well  settled  in  its  application  by  the  courts  of  this 
country,  as  to  be  elementary.  2  Daniels'  Negotiable  Instr., 
§  1294;  Tuckerman  v.  Newhall^  17  Mass.  681  ;  Benjamin 
V.  McGonnelh  supra. 

Was  the  release  in  this  case  sufficient  ?  The  stipulation 
of  release  in  question  is  as  follows  : 


Allen   Crook 


George  Manning,  O.  N.  Heck- 
man,  David  D.  Harris. 


Of  the  April  term^  A,  T),  1877, 
of  the  county  court  of  Arap- 
ahoe County^  Colorado,  In 
assuinpsiL 


It  is  hereby  stipulated  between  the  plaintiff  and  David 
D.  Harris,  one  of  the  defendants  in  said  cause,  that  the 
said  Harris,  having  fully  settled  with  plaintiff  for  all  lia- 
bility on  his  part  as  to  the  cause  of  action  sued  on  in  this 
cause,  and  he  being  discharged  therefrom, the  said  suit  shall 
be  dismissed  as  to  said  Harris  without  costs  as  to  said 
Harris.  (Signed)  David  D.  Harris, 

Symes  &  Decker, 
Plaintiff^  s  Attorneys. 

This  stipulation  made  in  a  suit  on  the  identical  note  which 
is  sued  on  in  the  present  case  and  including  the  defendant 
in  the  present  case,  could  scarcely  be  made  stronger  as  a  re- 
lease. It  is  entitled  in  the  cause  ;  it  declares  that  Harris, 
one  of  the  joint  and  several  makers  of  the  note,  has  fully 
settled  with  the  owner  of  the  note  for  all  liability  on  his 
part ;  "that  he  is  discharged  therefrom,  and  the  suit  as  to 
him  dismissed ;  and  this  stipulation  was  thereupon  made 
the  foundation  of  the  judgment  of  the  court,  dismissing  the 
suit  as  to  both  the  other  makers  of  the  note.  A  considem- 
tion  is  clearly  expressed  in  the  instrument,  and  besides,  the 
testimony  in  this  case  fully  shows  the  nature  of  the  considera- 
Vol.  IV-69 
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tion,  to- wit :  that  the  released  party,  Harris,  paid  $211  in 
money  and  deeded  back  his  entire  interest  in  the  land,  for  the 
purchase  of  which  he  had  joined  in  the  note.  There  is  in  the 
release  no  reservation  of  a  right  to  further  proceed  against 
the  other  promisors  in  the  note.  And  it  has  been  held, 
upon  the  authority  of  the  English  doctrine  (§  5,  Bacous 
Abr.  702  ff.\  that  even  such  a  reservation  cannot  avail  against 
the  co-obligors,  /lice  v.  Webster,  18  III.  332  ;  Benjainin  v. 
McConnelly  supra  This  rule,  that  the  discharge  will  not 
be  affected  by  such  reservation,  is  modified  in  the  case  of 
Parmerlee  v.  Lawrence,  44  111.  405,  to  the  extent  only  that 
where  the  release  of  one  of  several  obligors  shows  upon  its 
face,  and  in  connection  with  surrounding  circumstances, 
that  it  was  not  the  intention  to  release  the  co-obligors,  the 
instrument  should  be  construed  merely  as  a  covenant  not  to 
sue.  Here  there  is  no  such  express  or  manifest  intent 
The  release  was  a  full  and  complete  discharge  of  Harris, 
and  by  opt^jration  of  law,  effected  as  complete  a  release  of 
his  co-obligors,  the  appellant  and  appellee  in  the  case  be- 
fore us.  This  release  was  a  valid  defense  for  appellant  as 
defendant  in  the  court  below,  and  judgment  should  have 
been  rendered  in  his  favor. 
The  judgment  of  the  court  below  is 

ReDersed. 


Price  et  al.  v>  Kramer  et  al. 

1.  Where  the  owner  of  a  herd  of  cattle  permits  them  to  run  in  two  ooantiee 
it  is  his  dnty  to  make  retam  to  the  assessors  of  both  oountiea,  showing 
the  number  he  owned  ranning  in  each  on  the  first  daj  of  May .  Failing 
to  do  so  the  assessors  may  act  upon  such  means  of  knowled^  as  they 
possess  in  making  the  assessment.  The  owner,  if  aggrieved,  may  present 
the  facts  to  the  board  of  county  commissioners. 

S.  Against  an  illegal  tax  the  owner  of  personal  property  has  a  fall  and 
adequate  remedy  at  law,  and  may  not  resort  to  a  court  of  equity  and 
through  its  instrumentality  review  and  correct  the  assessment  lolL 
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Appeal  from  District  Court  of  Pueblo  County. 

Kramer,  the  appellee,  filed  his  complaint  in  the  district 
court  of  Pueblo  county,  alleging : 

Mrst.  That  he  is  the  owner  of  nine  hundred  cattle  branded 
thus,  Q  on  the  left  side  and  hip,  and  he  does  not  know  how 
many  of  said  cattle  are -Texan  and  how  many  are  AmericSin 
cattle,  but  thinks  that  about  one-half  of  them  are  American 
cattle,  and  the  other  half  are  hal  f  breeds  and  Texan  cattle;  and 
that  he  is  also  the  owner  of  thirty  horses  branded  thus  "  Q" 
on  left  shoulder.  That  he  was  the  owner  of  said  cattle  and 
horses  during  the  year  1875,  and  has  been  ever  since.  That 
he  resides  in  Pueblo  county,  aforesaid,  and  has  so  resided 
in  said  county  all  the  time  during  the  ten  years  last  past. 
That  all  of  said  cattle  and  horses  were  assessed  for  taxes, 
and  said  taxes  were  levied  and  collected  on  the  same,  in, 
for,  and  by  Pueblo  county,  aforesaid,  for  the  years  1875 
and  1876.  That  for  the  year  1875,  said  herd  of  cattle  and 
horsed  were  assessed  for  taxes,  in  said  Pueblo  county,  at  a 
Jess  number  than  herein  stated,  and  for  the  year  1876  at  a 
greater  number  than  herein  stated,  but  that  it  was  the  same 
herd  that  was  assessed  in  both  instances ;  and  the  amount 
of  said  taxes  so  assessed  and  levied  by  Pueblo-county,  afore- 
said, and  which  tlie  plaintiff  paid  on  said  cattle  and  horses, 
was  for  said  year  1875,  one  hundred  and  thirty  dollars  and 
seventy-two  cents,  and  for  said  year  of  1876,  it  was  two 
hundred  and  twelve  dollars  and  eighty-five  cents. 

Second.  That  the  board  of  county  commissioners  of  Bent 
county  in  the  State  of  Colorado,  one  of  the  defendants 
herein,  claims  the  right  to  tax  and  have  taxed  the  same  cat- 
tle and  horses,  and  all  of  them,  in  and  for  Bent  county, 
aforesaid,  for  the  same  years  of  1875  and  1876,  and  have 
directed  M.  B.  Pric^e,  one  of  the  defendants  herein,  as  treas- 
urer of  said  Bent  county,  to  collect  said  taxes  on  the  same 
for  said  years  of  1875  and  1876,  and  said  Price,  as  such 
treasurer,  during  the  year  1877  actually  levied  upon  and 
seized  one  hundred  of  said  cattle  for  taxes  before  that  time 
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assessed  and  levied  upon  said  cattle  and  horses,  in,  for,  and 
by  Bent  county,  aforesaid,  for  said  years  of  1875  and  1876, 
and  threatens  to  sell  and  seize  other  property  belonging  to 
the  said  plaintiff  for  said  taxes.  That  the  amount  of  taxes 
thus  levied  and  claimed  by  said  Bent  county  upon  said 
horses  and  cattle  was  and  is  two  hundred  and  seventy -eight 
dollars  and  thirty-one  cents  for  said  year  of  1875,  and  six 
hundred  and  fifty-three  dollars  and  thirty  cents  for  said 
year  of  1870  ;  and  that  said  cattle  and  horses  were  assessed 
and  taxed  in  Bent  county,  aforesaid,  at  a  larger  number 
than  herein  stated,  but  that  it  was  the  same  herd  that  was 
thus  taxed. 

Third.  The  plaintiff  further  avers  that  in  the  year  1876, 
after  the  first  day  of  May  of  that  year,  and  after  the  assess- 
ment for  taxes  had  been  made  in  and  for  that  year  within 
said  county  of  Bent  and  said  Pueblo  county,  he  purchased 
another  herd  of  cattle  running  at  large  on  the  range,  esti- 
mated by  him  to  be  four  hundred  cattle,  in  addition  to  the 
cattle  above  mentioned,  and  that  the  cattle  thus  purchased 
are  still  owned  by  him,  are  branded  thus  on  left  side^ 
and  hip. 

FoxLTfh.  That  all  of  said  cattle  and  horses  abo^^e  men- 
tioned, including  those  thus  purchased  in  1876,  were  as- 
sessed for  taxes  and  were  taxed  in  and  by  both  and  each  of 
said  counties  of  Bent  and  Pueblo  for  the  year  of  1877. 
That  said  Bent  county,  claiming  the  right  to  tax  all  of  said 
cattle  and  horses  for  said  year  of  1877,  has  levied  a  tax  of 
seven  hundred  and  eighty -four  dollars  and  fifty-five  cents 
on  the  same  for  said  year  of  1877,  and  has  directed  its  said 
treasurer  to  collect  the  same  from  the  plaintiff  and  out  of 
his  property,  and  said  treasurer  is  threatening  to  do  so. 

And  plaintiff  further  avers  that  said  Pueblo  county,  claim- 
ing the  right  to  tax  the  same  cattle  and  horses,  for  the  year 
1877,  has  levied  a  tax  of  four  hundred  and  five  dollars  and 
seventy-six  cents  for  said  year  1877,  and  has  directed  George 
W.  Morgan,  one  of  the  defendants  herein  named,  as  its  treas- 
urer, to  collect  the  same  from  the  plaintiff,  and  out  of  his 
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property ;  and  said  Moi^an  as  such  treasurer  is  threatening 
to  do  so  ;  and  that  the  plaintiff  is  in  danger  of  being  obliged 
to  pay  taxes  twice  upon  the  same  property,  to- wit,  said  cat- 
tle and  horses  for  each  of  said  years  of  1876,  1876  and  1877; 
said  taxes  being  claimed  by  each  of  said  counties  as  above 
stated. 

Fifth.  That  the  plaintiff  is  ignorant  of  the  respective 
rights  of  the  defendants.  That,  although  plaintiff  resided 
in  Pueblo  county  as  above  stated  during  said  years,  and 
although  on  the  1st  day  of  May  of  1875,  kept,  held,  and 
herded  all  of  said  horses  and  one  hundred  and  twentj'-  of 
said  cattle  in  Pueblo  county  aforesaid,  and  on  the  1st  day 
of  May  of  1876,  kept,  herded  and  held  all  of  said  horses 
and  two  hundred  of  said  cattle  in  Pueblo  county  aforesaid, 
and  on  the  1st  day  of  May  of  1877  kept,  held  and  herded 
all  of  said  horses  and  three  hundred  of  said  cattle  in  Pueblo 
county  aforesaid,  as  it  is  his  habit  to  keep  his  horses  and 
such  of  his  cattle  as  are  weak,  so  far  as  he  can  conveniently, 
near  his  residence  in  Pueblo  county,  aforesaid,  during  the 
latter  part  of  the  winter,  and  a  part  of  the  spring,  yet  the 
said  cattle  and  horses  thus  kept,  herded  and  held,  as  above 
stated,  during  the  greater  poitlon  of  each  of  said  years, 
were  running  at  large,  and  all  the  rest  of  said  cattle  were 
running  at  large  during  each  and  all  of  said  years  of  1875, 
1876  and  1877,  and  when  so  running  at  large,  went  and 
ranged  where  they  happened  to  be  driven  by  the  storms,  or 
where  their  own  inclinations  led  them  to  go,  and  that  some- 
times during  said  years  the  gr^jater  portion  of  them  (the 
exact  number  the  plaintiff  does  not  know)  were  in  fact  in 
Pueblo  county  aforesaid,  and  at  other  times  the  greater  por- 
tion of  them  (the  exact  number  the  plaintiff  does  not  know) 
were  in  fact  in  Bent  county  aforesaid,  and  that  the  plaintiff 
does  not  know  how  many  of  them  were  in  either  or  each  of 
said  counties  on  the  1st  day  of  May  of  each  or  either  of 
the  years  1875, 1876  and  1877,  nor  where  as  a  matter  of  law 
those  that  were  thus  running  at  large  were  or  woald  be  said 
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to  be  held,  kept,  or  herded  on  the  Ist  day  of  May  of  each 
or  either  of  said  years. 

Sixth,  The  plaintiff  admits  that  either  the  one  or  the 
other  of  sajd  counties  has  the  right  to  tax  said  cattle  and 
horses  for  each  of  said  years  1875,  1876,  and  1877,  but  does 
not  admit  that  tlie  same  cattle  and  horses,  above  mentioned, 
are  taxable  in  both  of  said  counties  for  the  same  year  or 
each  or  either  of  said  years.  And  plaintiff  is  ready  and 
willing  to  pay  into  court,  to  be  disposed  of  as  the  court  shall 
direct,  the  said  several  sums  claimed  by  the  treasurer  of 
Bent  county  as  above  stated,  for  taxes  on  said  cattle  and 
horses  for  each  or  either  of  said  years  of  1875,  1876  and 
1877,  and  hereby  offers  to  deposit  the  same  in  court,  or  to 
deliver  the  same  to  such  person  as  the  court  shall  direct,  to 
be  held  subject  to  the  order  of  this  court.  And  the  plain- 
tiff is  also  willing  and  ready  and  offers  to  deposit  in  court, 
or  deliver  to  such  person  as  the  court  shall  direct,  the  said 
sum  of  money  claimed  by  the  treasurer  of  Pueblo  county, 
as  above  stated,  for  taxes  upon  said  cattle  and  horses  for 
the  year  1877,  to  be  held  subject  to  the  order  of  the  court. 

Seventh:  That  this  action  is  not  brought  by  collusion 
with  either  of  said  defendants. 

Therefore  the  plaintiff  demands  judgment : 

First  That  the  defendants  be  restrained  by  injunction 
from  taking  any  proceedings  against  the  plaintiff  in  relation 
to  said  taxes,  or  either  of  them,  for  either  of  said  years  1875, 
1876  or  1877. 

Second.  That  they  be  required  to  interplead  together  con- 
cerning their  claims  to  the  said  taxes  upon  the  said  cattle 
and  horses  for  each  of  said  years  of  1875,  1876  and  1877. 

Third.  That  some  person  be  authorized  to  receive  said 
several  sums  of  money  claimed  for  said  taxes  upon  said 
cattle  and  horses  by  said  counties,  and  their  respective 
treasurers,  for  each  of  said  years  of  1875,  1878  and  1877, 
pending  such  litigation. 

Fourth.  That  upon  delivering  to  such  receiver,  the  plain- 
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tiff  be  discharged  from  all  liability  to  either  of  the  defend- 
ants in  relation  thereto. 

Fifth.  And  that  the  plaintifi's  costs  be  paid  out  of  the 
same. 

LuDWiG  Kramer, 

By  Benj.  Mattioe, 

Attorney  f(yr  PlaiifUiff.'^^ 

The  defendants  demurred  as  follows : 

"M.  B.  Price,  treasurer  of  Bent  county;  The  board  of 
county  commissioners  of  Bent  county  ;  Geo.  W.  Morgan, 
treasurer  of  Pueblo  county,  and  the  board  of  county  com- 
missioners of  Pueblo  county,  ats.  Ludwig  Kramer. 

The  defendants,  M.  B.  Price,  treasurer  of  Bent  county, 
and  the  board  of  county  commissioners  of  Bent  county, 
demur  to  the  plaintiff's  complaint  on  the  following 
grounds : 

First  That  several  causes  of  action  have  been  improperly 
united  in  this,  that  the  plaintiff's  grounds  for  relief  by  way 
of  interpleader  as  to  the  taxes  assessed  against  him  for  the 
years  1876,  1876  and  1877  constitute,  as  to  the  taxes  of  each 
year,  a  separate  cause  of  action  to  be  separately  stated. 

Second,  That  the  complainant  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

TJiird.  The  complaint  is  ambiguous,  unintelligible  and 
uncertain  in  this : 

a.  It  does  not  show  that  the  cattle  and  horses  mentioned 
in  the  complaint  were  all  the  cattle  and  horses  owned  by 
plaintiff  and  ranging  in  Bent  county  and  Pueblo  county 
during  the  years  1875,  1876  and  1877. 

b.  It  does  not  appear  with  sufficient  certainty  that  the 
taxes  assessed  against  the  plaintiff  by  Pueblo  and  Bent 
counties,  and  each  of  them  for  the  years  aforesaid,  were  for 
the  same  cattle  and  horses. 

By  Chas.  E.  Gast, 

fheir  Attorney. 
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The  demurrer  was  overniled,  and  the  defendants  electing 
to  stand  by  their  demurrer,  the  court  entered  judgment 
thereon  in  favor  of  the  plaintiff,  in  accordance  with  the 
prayer  of  the  complaint.     The  defendants  appealed. 

Mr.  John  F.  Bostwiok,  and  Mr.  Chas.  E.  Gast,  for  ap- 
pellants. 

Mr.  Benjamin  Mattice,  and  Messrs.  Wells,  Smith  & 
Macon,  for  appellee. 

Elbkrt,  J.  The  bill  alleges  complainant's  ownership  of 
thirteen  hundred  head  of  cattle,  but  does  not  show  how 
many  head  were  listed  to  him  by  each  county  for  the  sev- 
eral years  named.  These  facts  were  easily  ascertainable 
from  tlie  assessment  rolls,  and  the  failure  to  allege  them 
leaves  the  bill  in  this  respect  uncertain.  Neither  does  it 
show  that  the  number  listed  in  one  county  corresponded 
with  the  number  listed  in  the  other  county  for  any  one 
year.  On  the  other  hand,  it  is  alkged  that  for  the  year 
1875,  the  complainant  was  listed  in  the  county  of  Pueblo 
for  a  less  number  and  for  the  year  1876  for  a  greater 
number  than  he  owned,  and  in  the  county  of  Bent 
for  the  year  1876,  also  for  a  greater  nunaber.  The  gen- 
eral allegations  that  ''all  of  the  said  cattle  were  taxed 
in  said  counties,"  and  that  ''it  was  the  same  herd"  must 
be  taken  subject  to  these  more  specific  allegations. 

There  is  no  allegation  that  the  board  of  county  commis- 
sioners of  Pneblo  county  claims  the  right  to  tax  the  cattle 
of  complainant,  that  on  the  1  st  day  of  May  of  the  year  for 
which  the  tax  was  levied,  were  in  the  county  of  Bent ;  nor 
is  there  any  allegation  that  the  board  of  county  commis- 
sioners of  the  county  of  Bent  claims  the  right  to  tax  the 
cattle  of  complainant,  that  on  the  Ist  day  of  May  were  in 
the  county  of  Pueblo.  Nor  could  any  doubt  arise  upon 
either  proposition  if  such  right  were  asserted  by  either  de- 
fendant. The  law  is  plain,  *  *  *  "  horses,  m  ules,  cattle  and 
sheep  ranning  at  large  and  not  worked,  shall  in  all  cases 
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be  returned  and  assessed  in  the  county  in  which  they  are 
being  herded  or  kept  on  the  1st  day  of  May  in  each  year/^ 
Applying  the  most  liberal  construction  to  the  allegations 
of  the  bill  of  complaint,  they  amount  to  this— that  the  com- 
plainant is  the  owner  of  thirteen  hundred  head  of  cattle, 
which  roam  at  will  in  both  the  counties  of  Pueblo  and 
Bent ;  that  they  are  scattered  here  and  there  as  their  in- 
clinations may  lead  them  or  th^  storms  may  drive  them  ; 
that  he  is  ignorant  of  how  many  head  were  on  the  1st  day 
of  May  of  either  of  said  years  named,  in  the  respective  coun- 
ties ;  and  that  consequently  he  is  ignorant  of  how  many 
head  each  county  had  a  legal  right  to  tax  for  either  of  said 
years  ;  that  for  each  of  said  yeara  both  of  the  said  defend- 
ants have  tared  him  in  some  instances  for  more  cattle  than 
be  owned  in  both  of  said  counties,  and  in  r^ome  instances 
for  a  less  number ;  that  consequently  for  each  of  said  years 
lie  has  been  listed  and  taxed  for  too  large  a  number  of  cat- 
tle by  one  or  the  other  of  the  said  defendants ;  but  by 
which  he  does  not  know,  because  he  is  ignorant  of  the  locus 
of  his  cattle  on  the  1st  day  of  May  of  the  several  years 
named. 

It  is  plain  that  the  whole  difficulty  grows  out  of  uncer- 
tainty respecting  a  question  of  fact,  namely  :  the  Jocics  of 
the  complainant's  cattle  on  the  1st  day  of  May  of  tlie  years 
1876,  1876  and  1877.  Is  this  a  proper  case  for  the  inter- 
ference of  a  court  of  equity  by  an  order  of  interpleader ! 

Under  the  law  it  was  the  duty  of  the  complainant  to  make 
return  to  the  assessoi-s  of  both  counties,  showing  the  num- 
ber of  cattle  he  owned  running  in  each  of  the  counties  on 
the  1st  day  of  May.  In  estimating  cattle,  the  result  may 
not  be  reached  with  entire  certainty,  but  the  duty  is  never- 
theless imposed  upon  the  owners  to  make  some  return  upon 
which  the  authorities  may  act.  Failing  to  furnish  the  in- 
formation it  is  the  duty  of  the  assessor  to  act  upon  what 
means  of  knowledge  he  possesses.  In  any  case,  if  injustice 
is  done,  either  in  assessing  him  for  a  larger  number  of  cat- 
tle than  are  properly  taxable,  or  in  assessing  him  at  all,  he 
Vol.  IV— 70 
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may  present  the  facts  to  the  commissioners,  who  constitute 
a  board  of  equalization  with  power  to  correct  the  assess- 
ment roll.     Revenue  Laws  of  1870,  §§  24,  29  and  39. 

In  the  case  of  the  People  ex  rel.  Crawford  v.  Lathrop  et 
al.^  3  Col.  465,  in  speaking  of  the  same  provisions  re-enacted, 
the  court  saj- :  "We  find  here  a  complete  system,  with  well- 
defined  and  minutely  prescribed  rules  and  regulations, 
guarding  the  property  rights  of  the  citizen,  guarding 
equally  the  revenue  necessities  of  tlie  State,  acting  through 
the  instrumentalities  of  owners  and  assessors  chosen  by  the 
electors  of  the  several  counties,  listing,  valuing  and  return- 
ing taxable  property  under  the  sanction  of  an  oath,  with 
the  board  of  county  commissioners  acting  as  a  board  of 
appeal  and  review,  all  for  the  one  purpose  of  ascertaining, 
determining  and  fixing  the  value  of  taxable  property  in 
each  county  of  the  State  as  a  basis  of  taxation. 

Here  is  a  mode  prescribed  and  a  tribunal  established  by 
the  law,  for  the  purpose  of  determining  the  very  question 
out  of  which  the  complainant's  grievances  arise.  It  does 
not  appear  that  the  complainant  ever  listed  his  property  in 
either  of  the  counties  for  either  of  the  years  named  ;  nor 
does  it  appear  that  having  been  listed  as  he  claims  for  too 
many  cattle  in  each  county,  that  he  ever  appeared  before 
the  county  commissioners  to  have  the  assessment  roll  cor- 
rected. The  proposition  that  a  court  of  equity  will  take 
jurisdiction  in  such  a  case  amounts  to  this :  that  the  owner 
of  personal  property  of  doubtful  locus  may  neglect  his 
statutory  duty  of  listing  his  property  in  the  proper 
county,  may  neglect  to  appear  before  the  tribunals  estab- 
lished by  law  for  the  correction  of  errors  in  assessments, 
and  by  his  bill  of  interpleader,  devolve  the  duties  of  him- 
self, the  assessor  and  the  board  of  county  commissioners 
upon  a  court  of  equity,  and  through  its  instrumentalities 
review  and  correct  the  assessment  rolls.  The  proposition  is 
not  to  be  entertained.  Nor  is  the  plea  of  difficulty  and  ex- 
pense a  ground  for  equitable  interference. 

If  there  be  difficulty  and  expense  luvolved  in  detennin- 
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ing  the  number  of  his  cattle  for  which  the  complainant  was 
legally  taxable  in  each  county,  it  is  an  incident  to  the  kind 
of  property  and  the  complainant's  mode  of  keeping  it. 
Having  neglected  his  statutory  duty  to  list  it,  there  is  no 
propriety  or  equity  by  an  order  of  interpleader  to  release 
him  and  throw  this  hardship  and  expense  on  the  defendants. 

Against  an  illegal  tax  complainant  has  a  full  and  ade- 
quate remedy  at  law,  and  we  see  no  reason  why  in  this  case 
he  should  not  be  remitted  to  that  remedy.  Cooley  on  Tax. 
628;  Brewer  v.  Springfield^  97  Mass.  152;  Brooklyn  v. 
Messerole,  26  Wend.  132  ;  Rev.  Law,  Sess.  1870,  p.  123, 
§  106. 

The  text  of  Mr.  Story  (2  Story's  Eq.  Juris.,  §  813  a),  relied 
on  by  counsel  for  complainant,  does  not  contemplate  any 
such  case,  nor  are  the  authorities  upon  which  the  text  is 
based  at  all  like  the  case  at  bar.  In  both  the  case  of  Thomp- 
son V.  Ebbei'is,  1  Hopkins,  272,  and  in  the  case  of  Mohawk^ 
efc.j  Co.  V.  Clute,  4  Paige,  384,  there  was  a  doubt  of  law  — 
not  a  doubt  of  fact  —  arising  from  the  laches  of  the  com- 
plainant, and  which  the  complainant's  duty  required  hini 
to  af^certain. 

The  decree  of  the  court  below  is  reversed  and  the  case 
remanded.  Reversed. 

Injttnctiok  vn-LL  NOT  LIE  TO  Restratn  Collbcttow  OF  TAz,and  tbereby  to  review  and 
correct  the  assessment  roll,  the  owner  of  personal  property  having  a  full  and  adeqaate  remedy 
at  law:   Woodward  v.  SlUworlh,  i  Colo.  561 ;  Breeze  v.  MateUt  10  Colo.  1& 


HoppiE  V.  Best  et  al. 

1.  AssJgnmentB  of  error  not  based  upon  exceptions  duly  taken  and  reserved, 

will  not  be  considered  in  this  court,  unless  sucb  alleged  error  is  apparent 
upon  the  record  proper. 

2.  Where  a  cause  is  brouglit  into  the  district  court  from  a  justice's  court  by 

certwrari,  it  is  in  the  power  of  the  court  to  render  an  independent  judg. 
meut  upon  the  law  and  the  evidence,  without  reference  to  the  Inquiry 
whether  tlie  judgment  of  the  justice  was  an  entirety  or  otherwise. 

Error  to  District  Court  of  Oilpin  County. 
Thk  cn^p  IP  stated  in  the  opinion. 
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Mr.  L.  C.  Rockwell,  for  plaintiflTs  in  error. 

MeBsrs.  Bklford  &  Reed^  for  defendants  in  error. 

Stone,  J.  The  judgment  of  the  court  below  was  ren- 
dered upon  a  review  of  the  evidence  and  proceedings  had 
before  a  justice  of  the  peace  brought  up  to  the  district  court 
by  certiorarL  No  exception  was  taken  to  the  judgment 
or  to  any  of  the  proceedings  in  the  court  below.  It  has 
been  settled  by  repeated  decisions  of  this  court,  that  assign- 
ments of  error,  and  not  based  upon  exceptions  duly  taken 
and  reserved,  will  not  be  considered  here,  unless  such 
alleged  error  is  apparent  by  the  record  proper,  and  not  nec- 
essary to  be  preserved  by  bill.  Potion  v.  Coen  &  Ten 
Broeck^  etc.^  3  Col.  267  ;  Wasson  v.  DyeTy  id.  398.  The  error 
here  complained  of,  however,  goes  to  the  form  of  the  judg- 
ment of  the  court  in  dismissing  the  case  as  to  one  of  two 
defendants,  and  affirming  the  judgment,  of  the  justice  as 
to  the  other,  and  needs  no  exception.  This  question  was 
directly  passed  upon  by  this  court  in  the  case  of  Miller  v. 
Sparks^  decided  at  the  December  term,  1878  (  arde^  p..303), 
where  it  was  held  that  the  power  of  the  court  to  render  such 
a  judgment  is  full  and  complete  under  the  concluding  clause 
of  the  7th  section  of  the  act  concerning  certiorari  to  jus- 
tices' and  probate  courts,  providing  that  the  district  court 
"may  render  such  judgment  as  the  facts  and  the  law  war- 
rant." That  the  judgment  below  was  rendered  upon  a 
consideration  of  the  facts  as  well  as  the  law  is  evident  from 
the  record,  and  upon  the  authority  of  the  decision  in  the 
case  of  Miller  v.  Sparks^  supra^  the  judgment  of  the  court 
below  in  this  case  will  be 

Affi/rmed. 

Failure  to  Object  to  Evzokvcb  Is  a  waiver  of  tlie  objection:  IPMa  ▼.  JPeofiett  Cola SM. 
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Johnson  v.  Buell. 

To  the  extent  that  a  lode  in  its  onward  coarse  or  strike  departs  from  the  side 
lines  of  the  patented  location^  the  plaintiff  in  ejectment  is  not  entitled  to 
recover. 

Error  to  District  Court  qf  Oilpin  CourUy. 

The  case  is  stated  in  the  opinion. 

Mr.  L.  C.  Rockwell,  and  Mr.  Clinton  Reed,  for  plain- 
tiff in  error. 

Messrs.  H.  M.  &  W.  Teller,  and  Mr.  G.  B.  Reed,  for 
defendant  in  error. 

Elbert,  J.  This  was  an  action  of  ejectment.  The  law 
as  to  the  principal  question  discussed  by  counsel  in  this 
case  has  already  been  determined  by  this  court  To  the 
extent  that  the  Ellieth  lode  in  its  onward  course  departed 
from  the  side  lines  of  the  patented  location,  the  plaintiff 
was  not  entitled  to  recover.  Woljley  et  al.  v.  Lebanon 
Mining  Company  {antCy  p.  112). 

The  condition  of  the  record  is  such  that  we  cannot  review 
the  finding  of  the  court  upon  the  evidence.  The  map  tes- 
tified to  by  the  witness  Sayr  is  not  preserved  in  the  record, 
although  it  appears  to  have  been  put  in  evidence.  The 
*' Johnson  shaft,"  the  ''Baxter  barn  and  the  shaft  near  it," 
"  the  shaft  out  of  which  the  bottom  fell,"  and  other  localities 
mention(»d  in  the  testimony  of  the  several  witnesses,  are  not 
designated  on  any  of  the  maps  or  plats  preseiTed  in  the 
record  ;  nor  can  their  situs  on  or  off  the  respective  mining 
locations  be  fixed  from  any  thing  in  the  evidence,  except  as 
a  matter  of  conjecture.  The  entire  testimony  centers  around 
these  several  localities,  and  they  are  left  afloat.  For  this 
reason  it  is  impossible  to  examine  the  evidence,  or  pass  on 
the  questions  made  respecting  it  with  any  certainty. 

The  judgment  of  the  court  below  is 

Affijrmed. 
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Decker  et  al.  r>.  Myles. 

1.  A  notice  to  lien  claimants  published  three  times  in  three  successiye  weeks 

in  a  weekly  newspaper,  altliough  less  than  twentj-one  days  iDterveDed 
between  the  date  of  the  first  publication  and  the  time  other  lien  cl&im 
ants  were  therein  notified  to  appear,  hekl,  a  safficient  compliance  with 
the  statute  (Laws  1872,  p.  152). 

2.  Summons  in  proceedings  under  the  Mechanic's  Lien  Law  is  to  be  served  and 

returned  as  in  chancery  proceedings,  and  the  defendants  proper  are  the 
owners  of  the  property  to  be  charged. 

Appeal  from  District  Court  of  Boulder  County, 

Myles,  the  appellee,  filed  his  complaint  in  the  district 
court  of  Boulder  county  on  the  31st  day  of  January,  1878 
averring  substantially  : 

•That  on  April  3,  A.  D.  1877,  and  for  two  years  previous, 
the  Victoria  Mining  Company  was  the  owner  of  the  Victoria 
mine,  Gold  Hill  mining  district,  Boulder  county,  afore- 
said. 

That  said  company  became  indebted  to  one  Rogers  and 
others,  for  work  done,  etc.,  on  said  lode,  commencing 
March  1,  A.  D.  1876,  ending  June  1,  1876 ;  that  Jane  2, 
A.  D.  1876,  said  Rogers  filed  in  the  office  of  the  clerk,  etc., 
of  said  county,  notice  of  intention  to  claim  and  hold  a  lien 
on  said  Victoria  lode,  for  work  done  by  himself  and  others 
who  had  duly  assigned  their  claims  to  him. 

That  November  21,  1876,  said  Rogers  for  himself  and  as 
assignee,  etc.,  filed  in  Boulder  county  court,  his  petition  to 
enforce  and  foreclose  the  lien  claimed  by  him  on  said  Vic- 
toria lode  ;  that  said  Rogers  ''caused  to  be  published  in 
the  Boulder  Banner^  a  weekly  paper  published  in  Boulder, 
Boulder  county  and  State  of  Colorado,  a  notice  to  all  par- 
ties holding  or  claiming  liens  upon  said  property,  notifying 
them  that  he  had  filed  his  petition  for  the  purpose  of  en- 
forcing his  said  lien,  and  that  they  should  appear  at  said 
county  court  on  the  11th  day  of  December,  A.  D.  1876,  and 
exhibit  proof  of  their  said  liens;"  which  said  notice  was 
published  three  weeks,  the  first  insertion  being  on  the  23d 
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day  of  November,  and  the  last  insertion  being  on  the  7th 
of  December,  A.  D.  1876. 

That  January  2,  A.  D.  1877,  no  others  appearing,  the 
county  court  gmnted  a  decree  upon  said  petition,  against 
the  said  Victoria  Mining  Company  and  said  lode,  that  said 
Rogers  have  a  lien  upon  the  said  lode,  for  the  sum  of 
$1,399.15,  with  interest,  etc.,  to  be  paid  in  ninety  days  ;  in 
default  whereof,  the  master  to  sell  the  lode  at  auction  and 
pay  said  decree. 

That  E  J.  Morath  was  appointed  a  special  master  to 
execute  said  decree  ;  that  no  part  of  said  amount  was  at  any 
time  paid. 

That  said  Morath  thereupon  exposed  the  premises  to  sale; 
that  Charles  G.  Buckingham  became  the  purchaser ;  that 
the  sale  was  reported  and  confirmed  ;  that  April  11,  1877, 
the  master  conveyed  the  premises  in  pursuance  of  the  sale 
to  Buckingham  ;  Buckingham  conveyed  to  Neikirk ;  that 
on  August  14,  1877,  said  Neikirk  "  executed  and  delivered 
to  Albert  Myles  a  warranty  deed  of  said  premises." 

That  on  December  8,  1876,  George  W.  Tifts  et  al.  alleging 
themselves  to  be  partners,  etc.,  filed  in  Boulder  district 
court  their  petition  against  said  Victoria  Mining  Company 
of  Colorado,  in  and  by  wliich  they  prayed  the  said  court  to 
decree  a  lien  on  said  Victoria  lode,  and  against  said  Victoria 
Mining  Company,  for  a  balance  alleged  to  be  due  for  mate- 
rial furnished  by  them  to  said  company  and  used  upon  said 
lode,  and  wliich  said  materials  were  alleged  to  have  been 
furnished  May  10,  A.  D.  1876 ;  that  October  1,  A.  D.  1877, 
such  proceedings  were  had,  that  a  decree  was  by  said  court 
granted,  that  said  G.  W.  T.  et  al.  should  have  a  lien  upon 
said  Victoria  mine  for  $1,239.20,  with  interest  from  May  10, 
1876,  to  be  paid  within  ninety  daj'-s,  in  default,  James  AV. 
Decker,  referee,  should  sell  said  premises  or  so  much 
thereof  as  might  be  necessary  to  pay  the  amount,  and  upon 
said  sale,  etc. 

That  by  virtue  of  said  decree,  said  Decker  has  advertised 
the  said  Victoria  lode  for  sale  on  the  2d  day  of  February, 
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A.  D.  1878,  at  2  o'clock,  p.  m.  (Notice  set  out)  That  the 
premises  so  advertised  are  the  same  so  sold  by  Moratli  and 
which  have  become  the  property  of  plaintiff;  that  said 
Victoria  Mining  Company  has  not  since  said  3d  day  of 
April,  A.  D.  1877,  had  any  right  in  said  premises;  that 
plaintiff  is  the  absolute  owner ;  that  the  purchaser  at  stud 
sale  will  obtain  no  title ;  that  said  sale,  if  made,  will  becloud 
the  title  of  plaintiff  to  said  premises;  that  said  sale  is 
designed  to  compel  plaintiff  to  compromise  the  claim  of  said 
Tifts,  Sons  &  Co. 

Prayer  for  injunction  and  general  relief.  The  defendants 
demurred  and  moved  to  dissolve  the  injunction  which  had 
been  issued.  The  demurrer  and  motion  were  overruled, 
and  the  defendants  appealed. 

The  only  questions  raised  by  the  appellants  in  this  court 
are  stated  in  the  opinion. 

Messrs.  Wells,  Smith  &  Macon,  for  appellants. 

Mr.  Platt  Rogers,  for  appellee. 

Stone,  J.  Two  questions  are  raised  by  appellants :  IsL 
Whether  the  notice  to  other  lien  claimants  was  published 
in  compliance  with  the  statute;  and  2d.  Whether  lien  claim- 
ants not  made  parties  and  served  with  process  are  affected 
by  the  decree.  The  9th  section  of  the  lien  law  of  1872 
(Sess.  Laws,  p.  152),  under  which  the  proceedings  were  had, 
requires  that  "  the  plaintiff  shall  cause  a  notice  to  be  pub- 
lislied  at  least  once  a  week  for  three  consecutive  weeks  in 
some  newspaper  published  in  the  county,  if  there  be  one, 
and  if  not,  then  by  posting  the  same  in  tlie  three  most  public 
places  in  the  county,  notifying  all  persons  holding  or  claim- 
ing liens  Tinder  the  provisions  of  this  act  on  said  premises, 
to  be  and  appear  in  said  court  on  a  day  specified  therein, 
and  during  a  regular  term  of  said  court,  and  to  exhibit 
then  and  there  the  proofs  of  their  said  liens." 
The  iien  claimant,  from  whom  the  appellee  derived  title 
under  the  decree,  caused  such  a  notice  to  be  published 
three  times  in  three  consecutive  weeks  in  a  weekly  pape.*, 
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although  less  than  twenty-one  days  intervened  between  the 
date  of  the  first  publication  and  the  time  the  other  lien 
claimants  were  therein  notified  to  appear,  and  the  question 
is  presented,  whether  this  was  a  sufficient  notice  under  the 
statute  above  quoted. 

An  examination  of  all  the  authorities  we  have  been  able 
to  find,  bearing  upon  this  and  similar  cases,  shows  some 
contrariety  of  decisions  by  the  courts  of  diflFerent  States ; 
much  of  this  apparent  conflict,  however,  is  due  to  the  con- 
struction put  upon  the  precise  language  of  di&renii  6tat* 
utes. 

The  case  most  in  point  against  the  sufficiency  of  this  no- 
tice is  that  of  Shipley  v.  Mitchell^  7  Blackf.  47iJ,  where 
under  a  statute  requiring  publication  ^'for  three  success- 
ive weeks ''  before,  etc.,  it  was  held  that,  while  the  language 
admitted  of  two  constructions,  the  court  was  inclined  to 
adopt  that  which  required  three  full  weeks  to  intervene  be- 
tween the  date  of  Uie  first  publication  and  the  time  namtni. 
In  a  Pennsylvania  case,  where  a  notice  was  required  to  be 
given  to  a  board  of  commissioners  ^'  three  weefcs  before  the 
time  of  meeting,"  the  court  say  :  '*  The  order  was  not  for 
notice  during  the  three  successive  weeks,  nor  by  a  given 
number  of  insertions  in  newspapers  in  successive  weeks, 
but  it  required  a  certain  duration  of  time  before  the  time  of 
meeting,"  and,  therefore,  it  was  held  that  "  three  full  weeks' 
notice  "  was  necessary.  In  re  North  WhiteJiall  Township^ 
4n  Penn.  SL  160. 

In  the  case  of  MUcheU  v.  Woodson^  37  Miss.  673,  it  was 
held  that  where  the  notice  was  required  to  be  *'  published 
weekly  for  one  month,"  a  full  calendar  month  was  intended 
and  must  be  covered  by  the  period  of  publication^  dating 
from  the  first.  The  question  in  that  case  seemed  to  be 
merely  whether  a  calendar  or  lunar  month  was  intended, 
and  hence  is  scarcely  in  point.  The  case  of  Early  v. 
Doe^  16  How.  616,  which  is  strongly  relied  on  by  counsel 
for  appellanty  is  upon  a  statute  requiring  publication  in 
some  newspaper  ^'once  in  each  week,  for  at  least  twelve 
Vol.  IV—  71 
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successive  weeks."  The  court  held  that  eighty-four  days, 
the  full  period  of  twelve  weeks,  must  intervene  between 
the  first  publication  and  the  day  of  sale,  in  order  to 
give  full  force  and  effect  to  the  language  of  the  statute. 
It  is  to  be  observed  that  the  words  "at  least"  are  so 
placed  in  the  sentence  as  to  qualify  the  number  of 
weeks,  and  not  the  number  of  publications  in  each 
week,  as  is  the  case  in  our  statute;  and  in  construing 
this  so  as  to  give  meaning  to  the  precise  language  employed, 
the  court  say :  "  We  do  not  doubt  if  the  statute  had  been 
*  once  in  each  week  for  twelve  successive  weeks'  a  previous 
notice  of  the  particular  day  of  sale  having  been  given  to 
the  owner  of  the  property,  that  it  might  very  well  be  con- 
cluded that  twelve  notices  in  different  successive  weeks, 
though  the  last  insertion  was  on  the  day  of  sale,  was  suffi- 
cient. But  where  the  legislature  has  used  the  words  'for 
at  least  twelve  successive  weeks '  we  cannot  doubt  that  the 
words  *  at  least,'  as  they  would  do  in  common  parlance, 
mean  a  duration  of  the  time  that  there  is  in  twelve  success- 
ive weeks  or  eighty- four  days.  Every  statute  must  be  con- 
strued from  the  words  in  it,  and  that  construction  preferred 
which  gives  to  all  of  them  an  operative  meaning."  Besides 
these  cases  which  are  cited  as  sustaining  the  construction 
claimed  by  appellants,  there  are  three  cases,  which  we  have 
not  been  able  to  consult,  decided  by  some  of  the  district 
courts  of  Pennsylvania,  cited  as  sustaining  the  same  view, 
by  Mr.  Freeman,  in  his  work  on  Executions,  wherein  he 
states  rather  broadly,  and  with  less  than  his  usual  care,  we 
think,  that  *'  a  majority  of  the  cases  upon  this  subject,  * 
*  *  shows  that  the  statute  requiring  notice  for 
three  weeks  cannot  be  satisfied  by  a  publication  for  less 
than  twenty -one  days."  On  the  contrary  a  different  con- 
struction is  put  upon  such  statute  by  the  highest  courts  of 
the  States  of  Illinois,  New  York,  Massachusetts,  and  Maine. 
In  Oarrett  v.  Moss^  20  111.  554,  a  sale  was  held  valid,  made 
under  a  decree  which  required  notice  of  the  sale  to  be  ad- 
vertised in  a  certain  newspaper  **for  three  weeks  success- 
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ively,"  although  less  thau  twenty-one  daj^s  intervened  be- 
tween the  date  of  the  first  publication  and  the  day  of  sale. 
In  Pearson  v.  Bradley,  48  111.  250,  the  same  construction  is 
put  upon  a  statute  requiring  the  notice  to  be  published  ''  for 
three  successive  weeks,  once  eacli  week,"  and  while  the 
court  say  that  the  statute  may  receive  either  construction, 
they  further  observe  that  "  the  legislature,  if  it  had  intended 
to  require  merely  an  insertion  in  three  different  weekly 
issues  of  a  newspaper,  prior  to  the  day  of  sale,  would  nat- 
urally have  used  precisely  the  language  they  did  use,  while 
if  they  had  intended  the  first  publication  should  be  three 
full  weeks  before  the  sale,  they  would  probably  have  em- 
ployed terms  more  explicit  and  unmistakable.  In  Andrews 
V.  The  PeopUy  84  111.  34,  where  the  notice  was  to  be  pub- 
lished "  three  times  for  three  successive  weeks,"  the  court, 
following  the  decision  in  Pearson  v.  Bradley^  supra,  say  : 
"  It  is  true,  three  full  weeks  did  not  elapse  between  the  dates 
of  the  first  and  last  insertion,  nor  does  the  reading  of  the 
statute  require  that  it  should.  The  publication  was  made 
more  than  three  times, 'and  for  three  successive  weeks ;      * 

*  *  we  are  inclined  to  hold  the  notice  given  a 
substantial  compliance  with  the  statutes."  InFrothiuQ- 
ham  V.  March,  1  Mass.  263,  the  notification  was  required  to 
be  "printed  three  weeks  successively,"  which  was  to  be 
deemed  equivalent  to  giving  "  thirty  days'  public  notice  by 
posting  up  notification  of  such  sale."  The  court  say  :  "If 
the  law  required  that  all  or  any  of  the  publications  should 
be  thirty  days  previous  to  the  sale,  the  defendant  has  bro- 
ken  his  covenant,  otherwise  not.       *      *      In  this  case 

*  *  the  notification  was  printed  three  weeks  suc- 
cessively. *  *  The  defendant  then  has  brought 
his  case  within  the  express  words  of  the  statute,  and  as  it 
appears  to  me  it  is  within  the  sense,  the  plain  and  obvious 
meaning  of  the  words ;  nor  can  I  conceive  any  reason  for 
giving  them  any  other  construction  than  that  which  arises 
from  the  common  and  obvious  import  of  the  words  used  in 
the  act."     The  foregoing  is  quoted  from  the  opinion  of 
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Sedgewick,  J.  Separate  concurring  opinions  npon  the 
same  point  were  rendered  by  Thachek  and  Sewell,  JJ. 
In  the  ease  of  Dexter  v.  Shepardylll  Mass.  480,  the  salt*  of 
premises  was  to  be  "by  public  auction,  first  publishing  a 
notice  of  the  time  and  place  of  sale,  once  each  week  for 
three  siLCcessive  weeks^  in  one  or  more  newspapers."  etc. 
The  court  say:  "The  notice  of  the  time  and  place  of  sale 
was  given  in  exact  conformity  to  the  terms  of  the  power. 
There  is  nothing  in  the  mortgage  that  requires  the  first  ad- 
vertisement to  be  published  three  weeks  before  the  time 
appointed  for  the  sale.  This  point  is  fully  disposed  of  by 
the  decision  in  the  case  of  Frothingham  v.  March,  1  Mass.'* 
The  cases  of  Bachelor  v.  Bachelor ,  1  Mass.  256.  and  Cass  v. 
Bellows^  31  N.  H.  501,  cited  by  counsel  for  appellee,  are  upon 
a  different  question,  and  not  in  point  in  this  case. 

In  Sweet  v.  Sprague,  55  Me.  190,  the  publication  was 
required  **  three  weeks  successively."  The  publications 
were  made  on  the  15th,  22d  and  29th  days  of  the  month, 
and  the  sale  was  advertised  for  the  30th  of  the  same  month. 
Although  but  fifteen  days  thus  intervened  between  the  first 
publication  and  the  day  of  sale,  the  court  holds  that  the 
statute  was  complied  with.  In  New  York  this  precise  ques- 
tion was  decided  by  the  supreme  court  in  the  case  of  SJiel- 
don  V.  WrighU  7  Barb.  40  (overruling  an  adverse  anony- 
mous opinion  in  1  Wend.  90),  which  decision  was  afterward 
affirmed  by  the  court  of  appeals,  reported  in  5  N.  Y.  497. 

Another  case  directly  in  point  is  that  of  Olcott  v.  Rohln- 
son,  21  N.  Y.  150,  wherein  the  court  of  appeals  orerrnle 
the  previous  adverse  decision  of  the  same  case  in  the 
supreme  court  reported  in  20  Barb.  148.  The  statute  required 
the  notice  to  be  "  advertised  previously  for  six  weeks  suc- 
cessively." The  notice  was  published  six  times  and  in  six 
successive  weeks,  although  but  thirty-eight  days  intervened 
between  the  first  publication  and  the  day  of  sale,  and  upon 
a  review  of  the  cases  the  court  say  :  '•  It  would  seem,  there- 
fore, that  the  weight  of  authority  preponderates  decidedly 
in  favor  of  holding  that  the^  publication  of  the  notice,  in  the 
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present  case,  was  sufficient."  To  the  same  effect  is  the  case 
of  Chamberlain  v.  Dempsep,  22  How.  Pr.  367,  where  the 
publication  was  required  *'for  three  weeks  immediately 
previous  to  the  time  of  sale,  at  least  twice  in  each  week." 
A  still  later  case  sustaining  the  same  rule  of  construction, 
decided  by  the  court  of  appeals,  is  that  of  Wood  v.  More- 
house,  46  N.  Y.  376. 

Prom  a  review  of  all  the  cases  cited  by  counsel  on  both 
sides  of  this  case,  and  all  the  other  cases  we  have  beeu  able 
to  find  that  bear  upon  the  question,  we*  are  satisfied  that 
while  the  statute  in  the  present  case  will  bear  either  of  the 
two  different  constructions  contended  for,  the  one  acted 
upon  in  this  case  seems  to  be  the  most  obvious  and  is  sup- 
ported by  the  weight  of  authority.  Had  the  legislature  in- 
tended that  the  first  publication  of  such  notice  should  be 
three  full  weeks  or  twenty-one  days  previous  to  the  time 
designated  therein,  nothing  could  have  been  easier  than  to 
have  so  expressed  it. 

One  of  the  statutes  enacted  by  the  first  legislative  assem- 
bly of  the  Territory  of  Colorado,  providing  for  service  as  to 
non-resident  defendants,  by  publication,  was  in  the  follow* 
ing  language,  than  which  nothing  could  be  more  unmis- 
takable in  meaning:  "Such  publication  to  be  made  for 
four  successive  weeks,  the  first  of  which  shall  be  at  least 
thirty  days  before  the  return  day  of  the  summons."  Acts 
of  1861,  p.  183.  This  mode  of  service  was  also  applied  to 
proceedings  to  enforce  our  first  Mechanics'  Lien  Law.  Id., 
p.  260,  §  10. 

That  the  present  statute  omits  to  distinctly  express  that 
the  first  publication  shall  be  a  given  number  of  days  before 
the  time  named,  tends  to  strengthen  the  conviction  that  a 
different  meaning  was  intended.  Anoth.er  consideration 
that  should  have  some  weight  is  that,  undoubtedly,  titles 
have  passed  throughout  the  State  upon  notices  published 
as  was  that  in  the  present  case,  and  their  disturbance  should 
be  avoided  if  consistent  with  a  rightful  construction  of  the 
act  in  question.    That  the  mode  of  publication  pursued  in 
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this  case  was  witihn  the  meaning  of  the  statute,  we  think 
is  supported  by  reason  and  authority. 

The  other  question  raised  by  appellants  is,  we  think, 
settled  by  the  statute  itself. 

Section  2  of  the  Mechanics'  Lien  Act  provides  the  mode 
of  giving  notice  by  lien  claimants  of  their  intention  to  hold 
and  claim  a  lien,  by  filing  a  statement  for  record  with  the 
county  clerk  and  recorder,  and  declares  that  "  from  the  time 
of  such  filing  all  persons  shall  be  deemed  to  have  notice 
thereof.''  Section  9  of  the  act  provides  the  manner  of  enforc- 
ing the  lien  by  action  in  the  proper  court. 

Summons  is  to  be  served  and  returned  as  in  chancery 
proceedings.  The  defendants  proper,  and  who  are  to  be 
thus  served,  we  understand  to  be  the  owners  of  the  prop- 
erty sought  to  be  charged.  Then  follows  the  direction  for 
publication  of  the  notice  in  the  newspaper  or  by  posting, 
*' notifying  all  persons  holding  or  claiming  liens  under  the 
provisions  of  this  act,  on  said  premises,  to  be  and  appear 
in  said  court  on  a  day  specified  therein,  and  during  a  regu- 
lar term  of  said  court,  and  to  exhibit  then  and  there  the 
proof  of  their  said  liens.  *  *  *  Judgment  shall  be  ren- 
dered according  to  the  rights  of  the  parties,  and  all  liens 
not  so  exhibited  and  proved  shall  be  deemed  to  be  waived 
in  favor  of  those  which  are  so  exhibited." 

Here,  then,  is  the  statutoiy  mode  of  giving  notice  to  other 
lien  clafiKMits ;  first,  of  the  intention  to  claim  a  lien  by 
filing  the  statement ;  and,  second,  of  the  time  and  place  of 
enforcing  the  same  by  the  publication  aforesaid.  Upon 
compliance  with  these  statutory  requirements,  by  the  party 
enforcing  the  lien,  the  other  lien  claimants  are  concluded. 
PhiUips  on  Mechanics'  Liens,  §§  341,  401. 

The  judgment,  of  the  district  court  must  be 

Affirmed. 


MiBCHAmc'8  Ltkns  —  NoTirE.  —  M«*ohanlc'«  Hon  procood.nga  are  equitable  In  their  nature 
_.jd  governed  by  ihe  rules  of  chuncery  practice:  Sun  Jwm  ^8LL.M.4t8.0o,v,  Fttt^^Volo. 
221, 223.    All  persons  in  lnt4>rest«  whether, of  the  property  or  as  Hen  claimants,  are  to  be  noti- 


and  governed  by  ihe  rules  of  chuncery  practice:  6<tn  Jwtn  A  8L  L.  M.  ^  8,  Co»v,  i 

221, 223.    All  persons  in  Interest,  whether, of  the  property  or  as  Hen  claimants,  ai 

fled  under  the  statute,  but  the  defendants  proper,  who  are  to  be  sumnioned,  are  the  owners 

of  the  property  souf^ht  to  be  charged:  8no<igra$9  v.  JHoUftttA,  6  Colo.  S90.    A  notic"  -•— "—  — 

that  in  the  prioclpal  case  was  held  safflcieot  In  Hunt  v.  Mwrtka  O.  JC  Otx  U  COM^  i 


Digitized  by 


Google 


1879 J         Lawbenoe  et  al.  v.  Robikson  et  al.  687 

Lawrence  et  al.  v.  Robinson  et  al. 

1.  An  agreement  to  engage  in  the  business  of  prospecting  for  and  tlie  devel- 

opment of  lode  mining  property,  for  the  joint  ase  of  all,  is  in  the  nature 
of  a  partnership  agreement,  and  hnder  such  im  agreement  each  party 
thereto  becomes  the  agent  of  the  other. 

2.  Where  no  time  of  duration  is  limited  bj  such  agreement,  it  is  determina> 

ble,  under  equitable  restrictions,  at  pleasure,  but  such  determination  can- 
not operate  to  defeat  rights  accrued  under  it  while  it  was  in  force. 

Appeal  from  District  Court  of  Oustei^  County. 

Lawrence  and  Hilbnrn,  the  appellants,  commenced  an 
action  against  Robinson  and  others,  the  appellees,  in  the 
district  court  of  Caster  county.  The  complaint  was  as  fol- 
lows: 

That  on  or  about  the  1st  day  of  July,  1878,  the  said 
plaintiffs,  and  the  said  William  J.  Robinson  and  Matthew 
J.  Junkin,  were  citizens  of  the  United  States,  residing  in  said 
county  of  Custer,  State  of  Colorado.  That  on  said  day 
these  plaintiffs  and  the  said  defendants,  Robinson  and 
Mathew  J.  Junkin,  made  and  entered  into  a  contract  in  and 
by  which  it  was  then  and  there  mutually  agreed  by  and  be- 
tween them,  the  said  parties,  plaintiff  and  defendant  last 
named,  that  they  would  each  and  all  engage  in  the  business 
of  prospecting  for,  and  development  of  lode  mining  prop- 
erty in  Hardscrabble  mining  district,  Colorado.  That  each 
and  all  of  the  said  parties  should  give  his  time  and  atten- 
tion to  said  business,  and  should  furnish  his  work  and 
labor  for  the  purposes  of  said  business.  That  each  of  them 
should  furnish  equal  shares  and  proportions  of  all  moneys 
and  materials  and  labor  necessary  for  the  purposes  of  said 
business  of  discovery  and  development,  and  that  each  of 
the  said  parties  should  also  furnish  his  proportionate  share 
of  the  tools  and  implements  necessary  and  proper  for  the 
said  work.  That  any  and  all  mining  property  discovered 
or  developed  by  them,  or  by  any  one  or  more  of  them, 
should  be  held  by  them,  and  each  of  them,  and  all  of  them, 
as  tenants  in  common,  and  each  having  and  holding  an  un- 


Digitized  by 


Google 


568  Lawbjcnob  et  aJ.  v.  Robinson  et  al.    [Apr.  T,, 

divided  one-fourth  interest.  That  any  mining  property  so 
struck,  discovered  or  developed  in  said  district  when  de- 
veloped by  them,  or  either  of  them,  sufficiently  to  be  re- 
corded, should  be  recorded  in  the  names  of  all  the  said 
parties  to  said  agreement,  and  for  their  mutual  use  and 
benefit  as  aforesaid.  And  that  all  mining  property  discov- 
ered, developed,  located  or  recorded  by  them,  or  either  of 
them,  in  said  district,  should  be  the  property  in  common 
of  the  said  parties  thereto,  and  should  be  held  by  them,  as 
the  sole  and  only  owners  thereof. 

That  under  and  in  pursuance  of  said  agreement,  the  said 
parties  thereto  did,  and  after  the  said  1st  day  of  July, 
1878,  enter  upon  the  said  business  of  prospecting  for,  and 
discovery  and  development  of  mining  property  in  the  said 
Hardscrabble  mining  district,  and  that  in  pursuance  of  such 
business  they  did  discover  and  develop,  and  cause  to  be  sur- 
veyed and  recorded,  in  the  records  of  Custer  county,  cer- 
tain lode  mining  property  hereinafter  described.  That  the 
said  plaintiffs  also^  in  pursuance  of  said  contract,  gave  their 
time  and  attention  to  the  said  business,  and  bestowed 
thereon  their  work  and  labor,  and  also  furnished  their 
proportionate  share  of  all  money,  materials,  and  tools, 
and  provisions  necessary  for  carrying  on  the  said  business, 
as  well  for  discovery  and  development  as  for  the  location 
and  record  of  said  property,  and  have  from  said  1st  day 
of  July,  1878,  up  to  the  present  time  of  filing  this  complaint, 
been  at  all  times  anxious  and  ready  and  willing  to  carry 
out  and  abide  by  such  contract  in  all  respects,  and  to  dis- 
cover and  develop  mining  property,  and  cause  the  same  to 
be  located  and  recorded  for  the  joint  use  and  benefit  of  all 
of  the  parties  to  said  contract. 

That  in  pursuance  of  such  agreement,  and  in  carrying  on 
the  said  business,  the  said  plaintiffs  and  the  said  defendants, 
Robinson  and  Matliew  J.  Junkin,  did  on  the  1st  day  of 
July,  A.  D.  1878,  locate  in  said  mining  district,  a  lode, 
known  and  called  the  Victor  ledge,  or  lode ;  and  on  the 
2d  day  of  July  they   also  located  and  since  caused  to 
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be  recorded,  a  lode,  or  ledge,  in  said  mining  district,  known 
and  called  the  Calumet  lode,  or  ledge,  Mrhich  said  locations 
were  made  in  the  name  of  all  the  said  parties,  and  in  pwr- 
snance  of  the  agreement  above  set  forth. 

That  on  the  16th  day  of  August,  A.  D.  1878,  one  of  said 
parties,  to  wit :  John  W.  Lawrence,  having  made  a  discov- 
ery, and  commenced  to  work  therein,  located  two  mining 
claims  in  said  mining  district,  by  setting  up  a  stake  with 
his  name  written  thereon,  which  said  claims  are  not  yet 
located  in  form,  but  are  still  claimed  by  the  said  Lawrence ; 
and  that  said  claims  were  prospected  for  and  found  by  him 
while  he  was  at  work  under  the  said  agreemient ;  and  that 
he  holds  the  same  for  the  sole  use  and  benefit  of  all  of  said 
parties  to  said  agreement ;  and  that  he  is  ready  and  willing, 
and  always  intended  to  cause  the  same  to  be  f  ally  ai*d  com- 
pletely located  and  recorded  in  the  names^of  all  the  parties 
to  the  said  agreement,  and  for  their  sole  use  and  benefit,  in 
accordance  with  the  tenor  and  effect  of  said  agreement. 

That  on  the  19th  day  of  August,  A.  D.  1878,  the  said  Ed- 
ward A.  Hilburn  discovered  a  lode  in  said  Hardscrabble 
mining  district,  and  erected  tliereon  a  discovery  stake-,  with 
the  names  of  all  the  parties  to  said  agreement  thereon,  and 
the  name  of  the  lode,  to  wit:  the  Spar  lode,  of  ledge,  and 
the  date  of  discovery  thereon.  That  said  lode,  ledge,  or 
deposit,  was  prospected  for,  discovered  and  staked  onder 
and  in  pursuance  of  the  said  agreement  above  set  forth,  and 
for  the  use  and  benefit 'thereto,  as  shown  by  the  certificate 
of  location  on  record . 

That  on  the  19th  day  of  August,  A.  D.  1878,  the  said 
William  J.  Robinson  discovered  a  lode  in  said  district,  and 
erected  thereon  a  discovery  stake,  with  the  names  of  the 
said  parties  to  said  agreement  tliereon,  and  the  name  of  tlie 
lode,  to  wit:  the  No.  Five  lode.  That  on  the  21st  day  of 
August,  A.  D.  1878,  these  plaintiffs  also  discovered  another 
lode  in  said  district,  and  erected  thereon  a  discovery  stake 
with  the  names  of  all  the  said  parties  to  said  agreement,  and 
the  name  of  the  lode,  to  wit :  the -Whetstone  lode,  and  the 
Vol.  IV— 72 
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date  of  the  discovery  written  thereon.  That  said  lodes  were 
prospected  for,  discovered  and  located,  and  recorded,  under 
and  in  pursuance  of  the  said  agreement  above  set  forth,  and 
for  the  use  and  benefit  of  the  said  parties  thereto,  as  shown 
by  the  certificate  of  location  on  record.  That  on  the  3(Hh 
day  of  August,  A.  D.  1878,  the  said  defendant,  William  J. 
Robinson,  discovered  a  lode,  and  erected  a  discovery  stake 
thereon,  which  stake  had  the  names  of  all  the  parties  to 
said  agreement,  the  name  of  the  lode,  to  wit:  the  Iron  Mine 
lode,  and  date  of  discovery  written  thereon,  which  said 
discovery  and  staking  was  also  done  for  the  use  and  benefit 
of  the  said  parties  to  said  agreement,  and  in  pursuance 
thereof.  That  on  the  30th  day  of  August,  A.  D.  1878,  the 
plaintiff,  Edwin  A.  Hilbum,  discovered  a  lode  in  said  dis- 
trict, and  erected  a  discovery  stake  thereon,  with  names  of 
the  said  parties  to  said  agreement,  and  the  name  of  the  lode 
thereon,  to  wit :  the  No.  Nine  lode,  and  the  date  of  discov- 
ery written  thereon.  That  afterward,  to  wit :  on  the  16th 
day  of  October,  A.  D.  1878,  the  certificate  of  location  of 
said  lode  was  duly  recorded  in  the  names  of  the  parties  to 
said  agreement  above  mentioned,  and  in  pursuance  thereof, 
as  shown  by  said  certificate  of  location  on  record  in  the  office 
of  the  county  clerk  and  recorder  for  Custer  county,  Colo- 
rado. 

That  while  said  agreement  was  in  force,  and  on  the  2d  day 
of  September,  A.  D.  1878,  the  said  defendants,  William  J. 
Robinson  and  Mathew  J.  Junkin,*  discovered  and  located 
a  certain  lode,  ledge,  or  deposit,  in  said  mining  district, 
called  the  Plata  Verde  lode,  and  caused  the  certificate  of 
location  thereof  to  be  recorded  in  the  office  of  the  recorder 
of  deeds  of  Custer  county,  on  the  lltK  day  of  September, 
1878,  which  certificate  is  in  words  and  figures  following,  to 
wit: 

State  of  Colorado,   ) 
County  of  Ouster,     j 

The  Plata  Verde  lode,  or  ledge,  located  by  William  J. 
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Robinson  and  Mathew  J.  Junkin,  on  the  2d  day  of  Septem- 
ber, A.  D.  1878,  claim  1,500  feet  horizontal  lineal  measure- 
ment, 600  feet  on  the  S.,  70"^  30'  W.,  true  (var.  14°  E.)  side, 
and  1,000  feet  on  the  N.,  70°  30'  E.,  true  (var.  14°  E.)  side 
of  discovery  shaft,  and  150  feet  on  the  N.  side  of  center 
line ;  said  Plata  Verde  claim  is  marked  and  described  by  a 
substantial  stake  at  each  of  the  four  corners,  and  also  a 
stake  at  the  center  of  each  side  line  ;  sityiate  in  Hardscrab- 
ble  mining  district,  Custer  county,  State  of  Colorado.  The 
discovery  shaft  of  said  claim  is  situated  south  79°  40'  E., 
true  (var.  14°  E.)  distance,  1,160  feet  from  the  section  corner 
for  sections  9,  10,  15  and  16,  of  township  '22  south,  range 
72  west,  and  in  said  Plata  Verde  ledge,  deposit  of  mineral 
bearing  rock  in  place,  or  lode  claim,  located  in  the  north- 
west ^  of  section  15,  of  township  and  range  aforesaid,  and 
in  the  south- west  {  of  section  10  of  same  township  and 
range,  and  are  the  surface  boundaries  of  above-named  lode 
claim,  more  fully  and  clearly  described  in  the  field  notes  of 
the  surveyor  accompanying  and  made  a  part  of  this  certifi- 
cate, with  var.  14°  E.,  run  from  center  of  discovery  shaft 
south  70°  30'  W.,  true  500  to  the  north-east  of  center  line ; 
thence  south  19°  30'  E.,  160,  to  sontli  corner ;  thence  nortli 
70°  30'  E.,  750,  to  the  S.  S.  L.  C.  stake  ;  thence  north  70°  30' 
E.,  750,  to  east  corner ;  thence  north  19°  30'  W.,  300,  to 
north  corner ;  thence  south  70°  30'  W.,  750,  to  N.  S.  L. 
stake;  thence  south  70°  30' W.,  to  west  corner;  thence 
south  19°  30'  E.,  150,  to  west  end  of  center  line,  or  point  of 
commencement  of  surface  boundary  survey.  The  individual 
interest  of  the  several  locators  is  as  follows,  to  wit :  William 
J.  Robinson,  one-half,  Mathew  J.  Junkin,  one-half. 

Survey  made  September  10,  1878,  by  Carl  Wulstein,  U.  S. 
mineral  land  surveyor. 

That  the  greater  part  of  the  ground  now  covered  by  the 
said  Plata  Verde  lode  had  before  that  time  been  partially 
appropriated  and  designated  as  the  property  of  the  said 
Hilburn,  Lawrence,  Robinson  and  Mathew  J.  Junkin,  by 
all  the  said  last-mentioned  parties  who,  on  the  11th  day  of 
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n 


July,  1878,  discovered  mineral  therein,  and  thereupon 
erected  a  stake  at  the  point  where  such  discovery  was 
made,  with  the  following  inscription  thereon : 

''Jtdy  UiA,  1878. 

The  Cliff  Lodb  ob  Deposit. 

We,  the  undersigned,  claim  1,500  feet  of  this  claim, 
(1480  feet)  fourteen  hundred  and  eighty  feet  north  of  west^ 
and  (20)  twenty  feet  south  of  east,  Hardscrabble  mining 
district,  Custer  county. 

E.   A.    HtLBURN,  W.  J.  pAIiMEB, 

J.  W.  Lawrence,       M.  J.  Junkin." 

'Hiat  such  digging  and  staking  was  done  for  the  use  and 
benefit  of  the  said  x)arties  on  said  stake  named,  by  virtae 
of  the  agreement  above  mentioned,  and  the  said  stake  was 
erected  to  give  notice  of  the  rights  of  the  parties ;  and  the 
said  plaintiffs  had  always  intended  to  go  on  and  com- 
plete the  development  of  the  said  property,  and  procure 
the  same  to  be  properly  recorded.  But  the  said  defendants 
herein  afterward,  to  wit :  on  the  2d  day  of  September,  1878, 
by  changing  the  apparent  diiection  of  the  said  lode,  or 
ledge,  and  by  changing  discovery  at  another  place,  have 
located  nearly  the  entire  claim  that  was  intended  to  be  cov- 
ered by  the  said  Cliff  lode,  and  are  now  claiming  the  same, 
and  plaintiffs  aver  that  the  location  of  the  Plata  Verde  is 
on  the  same  lode,  ledge,  or  deposit,  and  principally  on  the 
same  ground  covered  by  the  said  Cliff  lode. 

That  while  said  agreement  was  in  force,  and  on  the  6th 
day  of  September,  1878,  said  Robinson  and  Ma4:hewJ. 
Junkin  discovered,  developed  and  located,  in  the  names  of 
all  the  parties  to  the  said  agreement,  and  for  their  use  and 
benefit,  a  claim  known  and  called  the  Mino  Rico  lode,  ledge 
or  deposit,  and  caused  the  same  to  be  recorded  in  the  office 
of  the  recorder  of  deeds  of  said  Custer,  county,  which  cer- 
tificate of  location  was  in  words  and  figures  following,  to 
wit: 
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State  of  Colorado,  I 
County  of  Ouster.    J 

The  Mino  Rico  ledge,  or  lode,  located  by  William  J.  Rob- 
inson, Mathew  J.  Junkin,  John  W.  Lawrence,  Edward  A. 
Hilburn,  Frank  W.  Junkin,  on  the  6th  day  of  September, 
A.  D.  1878,  claim  1,500  feet,  horizontal  lineal  measure,  500 
feet  on  the  S.,  70°.30'  W.,  true  (var.  14°  E.)  side,  and  1,000 
feet  on  the  N.  70°  30'  E.,  true  (var.  14'  E.)  side  of  discovery 
shaft,  and  77  feet  on  the  south  side  of  center  line,  and  150 
feet  on  the  north  side  of  center  line.  Said  Mino  Rico  claim 
is  marked  and  described  by  a  substantial  stake  at  each  of 
the  four  corners,  and  also  a  stake  at  the  (."enter  of  each  side 
line;  is  situate  in  Hardscrabble  mining  district,  Caster 
county.  State  of  Colorado.  The  discovery  shaft  of  said 
claim  is  situated  north  89°  20'  east,  true  (var.  14°  E.)  dis- 
tance 1,060  feet  from  the  section  corner  for  sections  9, 10, 16 
and  16,  of  township  22  S.,  range  72°  W.,  and  is  said  Mino 
Rico  ledge,  deposit  of  mineral  bearing  rock  in  place,  or 
lode  claim,  located  in  the  south-west  i  of  section  10,  and  in 
the  north-west  i  of  section  15,  of  township  and  range  afore- 
said, and  are  tlie  surface  boundaries  of  above-named  lode 
claim,  more  fully  and  clearly  described  in  the  field  notes  of 
the  surveyor  accompanying  and  made  part  of  this  certifi- 
cate, with  (var.  14**  E.)  run  from  center  of  discovery  shaft  S. 
70°  30'  W.,  true,  500,  to  the  N  E.  of  center  line ;  thence  S. 
19®  30'  E.,  77,  to  the  south  corner,  being  also  the  west  corner 
of  the  Plata  Verde  ledge  claim  ;  thence  along  the  north 
side  line  of  the  Plata  Verde  ledge  claim  N.  70°  30',  750,  to 
the  S.  S.  L.  C.  stake  ;  thence  N.  70°  30',  750,  to  the  east  cor-- 
ner  ;  thence  N.  19°  30'  W.,  227,  to  the  N.  corner ;  thence  S. 
70®  30'  W.,  760,  to  the  N.  S.  L.  C.  stake  ;  thence  S.  70®  30' 
W.,  760,  to  the  west  corner;  thence  S.  19°  80'  E.,  150  to  the 
west  end  of  the  center  line^  or  point  of  commencement  of 
surface  boundary  survey.  The  individual  interest  of  the 
several  locators  is  as  follows,  to  wit :  William  J.  Robinson, 
one-fifth ;  Mathew  J.  Junkin,  one-fifth ;  John  W.  Lawrence, 
one-fifth ;  Edward  A.  Hilburn,  onefifth ;  Ibrank  W.  Jun- 
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kin,  one-flfth.     Surrey  made  September  10,  1878,  by  Carl 
Wulstein,  U.  S.  mineral  land  surveyor. 

These  plaintiffs  aver  that  the  said  Prank  W.  Junkiu  had 
not,  at  the  time  of  the  making  of  the  said  record,  any  right 
to  any  share  whatever  in  said  claim,  to  the  knowledge  of 
these  plaintiffs,  and  that  if  he  has  any  right  to  share  in  any 
part  or  portion  of  said  Mino  Rico  loder,  it  exists  only  by 
•  virtue  of  some  agreement  made  with  the  said  defendants,  or 
one  of  them,  and  not  with  either  of  these  plaintiffs,  nor  was 
any  contract  made  with  their  consent ;  and  that  the  said 
apportionment  of  one-fifth  to  each  of  said  parties  named 
therein,  as  set  fortli  in  said  certificate,  is  erroneous,  and  was 
not  made  with  knowledge  of  plaintiffs  or  by  their  consent. 
These  plaintiffs  further  aver  that  all  of  the  said  above-men- 
tioned lodes  are  all  located  upon  the  public  lands  of  the 
mineral  region  belonging  to  the  United  States,  and  was  at 
the  time  of  location  unoccupied.  That  ever  since  the 
recording  of  said  Plata  Verde  lode,  the  said  Robinson  and 
Mathew  J.  Junkin,  as  these  plaintiffs  are  informed  and 
believe,  have  claimed,  and  are  now  claiming  that  these 
plaintiffs  are  not  entitled  to  any  interest  in  or  to  any  part 
or  portion  of  tlie  said  Plata  Verde  lode,  and  deny  that  the 
plaintiffs  have  any  interest  therein  by  virtue  of  said  agree- 
ment, or  by  virtue  of  the  location  of  the  said  lode,  or  by 
virtue  of  the  staking  of  said  Cliff  lode  above  mentioned. 
That  on  the  22d  day  of  October,  1878,  at  said  Custer  county, 
these  plaintiffs  presented  to  said  Robinson  and  Mathew  J. 
Junkin,  deeds  of  quit-claim  of  the  interest  as  it  appears  of 
record,  to  an  undivided  two-fourths  of  said  Plata  Verde 
lode,  which  said  deeds  were  from  the  said  Robinson  and 
Mathew  J.  Junkin  to  these  plaintiffs,  and  requested  the  said 
parties  last  mentioned  to  sign  the  same  ;  and  that  at  the 
same  time  they  also  presented  and  offered  to  deliver  to  the 
said  Robinson  and  Mathew  J.  Junkin,  deeds  of  quitclaim 
executed  ,by  these  plaintiffs  to  the  said  Robinson  and 
Mathew  J.  Junkin,  of  an  undivided  two-fourths  of  all  lodes 
discovered,  developed,  located,  or  recorded  by  them,  or 
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either  of  them,  in  said  Hardscrabble  raining  district  since 
the  1st  day  of  July,  1878  ;  and  that  on  the  22d  day  of 
October,  1878,  these  plaintiffs  also  demanded  a  deed,  and 
presented  to  the  said  Robinson  and  Mathew  J.  Jiinkin  and 
Frank  W.  Junkin. 

These  plaintiffs  further  allege  that  they  are  informed  and 
believe  that  the  said  defendants  are  each  claiming  one-fifth 
interest  in  said  Mino  Rico  lode,  when  in  truth  and  fact  they 
are  entitled  to  but  two -fourths  of  the  lode;  and  the  said 
Frank  W.  Junkin  has  conspired  with  the  said  Robinson 
and  Matthew  J.  Junkin  to  cheat  and  defraud  these  plain- 
tiffs of  one-tenth  of  said  Mino  Rico  lode. 

That  said  Plata  Verde  and  the  said  Mino  Rico  lodes  are 
of  great  value  for  the  silver  mineral  they  contain.  That  the 
said  defendants,  Robinson  and  Matthew  J.  Junkin,  are  in 
possession  of  the  said  lodes,  and  are  taking  out  of  the  said 
Plata  Verde  lode  largb  quantities  of  rich  and  valuabh?  silver 
bearing  ore  of  great  value.  That  they,  the  said  defendants 
last  named,  not  only  deny  plaintiff's  rights,  title  and  inter- 
est to  said  lodes,  but  also  to  their  interest  in  and  to  the  ore 
mined  therefrom,  and  are  now  threatening  to  sell  said  ore, 
and  the  said  Plata  Verde  lode,  and  that  the  plaintiffs  be- 
lieve they  will  sell  the  said  lode,  and  ore  mined  and  taken 
from  the  same,  unless  prevented  by  an  order  of  this  court. 
The  plaintiffs  therefore  pray  that  they  may  have  judgment 
herein  against  the  said  defendants.  That  the  said  lode  min- 
ing property  above  described,  as  discovered,  developed,  lo- 
cated or  recorded,  by  the  plaintiffs  and  the  said  Robinson 
and  Matthew  J.  Junkin,  or  either  of  them,  in  Hardscrabble 
mining  district,  Custer  county,  Colorado,  since  the  1st  day 
of  July,  1878,  shall  be  adjudged  to  bo  the  property  of  the 
said  Hilburn,  Robinson,  Lawrence  and  Matthew  J.  Junkin, 
as  tenants  in  common,  the  same  as  though  the  said  lode 
property  had  been  located  and  recorded  in  the  names  of  all 
the  said  last  mentioned  parties,  and  in  accordance  with  tlie 
terms  of  the  said  contract.  That  the  said  Hilburn,  Robin- 
son,  Lawrence  and  Matthew  J.  Junkin  be  adjudged  and 
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decreed  to  make,  execute,  and  deliver,  each  to  the  other, 
such  deed  or  deeds  as  may  be  necessary  to  convey  to  each 
other,  such  undivided  interest  in  any  and  all  mining  prop- 
erty,  developed  and  discovered,  located  or  recorded,  in  saul 
Hardscrabble  mining  district,  by  any  one  or  more  of  them, 
and  not  located  and  recorded  in  the  names  of  all,  as  by  vir- 
tue of  said  agreement  they  are  entitled  to  hold.  That  the 
said  defendants  may  also  be  decreed  and  adjudged  to  con- 
vey to  the  said  plaintiffs  herein  a  sufficient  interest  in  the 
said  Mino  Rico  lode,  to  make  the  interest  of  tlie  said  plain- 
tiffs an  undivided  two-fourths,  in  accordance  with  their 
rights  under  said  contract.  That  an  accounting  may  be 
taken  of  the  value  of  all  ores  taken  out  of  said  Plata  Verde 
lode,  or  any  other  of  said  lodes  above  mentioned,  and  sold 
or  converted  to  the  use  of  the  defendants,  by  said  defend- 
ants, or  either  of  them,  and  also  an  account  of  moneys  paid 
out  or  expended  by  said  parties  to  said  agreement,  since 
the  1st  day  of  July,  1878,  in  and  about  the  said  business 
of  prospecting  for  development  and  recording  of  lodes. 
And  that  the  said  parties  may  be  decreed  to  pay  each  to  the 
other  such  sums  as  shall  be  found  due  to  the  other,  for,  or 
on  account  of  moneys  paid  or  for  moneys  received  for  sale 
of  ore,  or  otherwise,  mined  or  taken  from  any  lode  property 
found  to  be  the  property  of  the  said  parties.  That  the  said 
defendants  be  enjoined  from  carrying  away  or  disposing  of 
any  ore  mined  or  taken  out  of  said  lodes  above  mentioned, 
or  from  selling,  bonding,  or  in  anywise  disposing  of  or 
incumbering  more  tlian  two-fourths  of  said  lodes,  until  the 
further  order  of  court ;  and  that  to  secure  this  end,  a  tern- 
porary  injunction  may  issue  therefor  out  of  this  court.  That 
some  proper  person  maj'  be  appointed  by  this  court,  as  a 
receiver,  to  take  charge  of  any  and  all  ores  that  may  now 
be  mined  in  said  lode,  or  that  has  been  taken  out  of  said 
lodes  above  mentioned,  with  power  to  dispose  of  the  same 
for  the  use  and  benefit  of  all  of  the  parties  to  the  said  agre*-- 
ment  above  mentioned,  and  that  the  plaintiffs  have  judgment 
against  said  defendants  for  their  costs  expended  herein,  and 


Digitized  by 


Google 


1879.]        Lawbenob  et  al.  «•  Robinson  et  al.  577 

such  other  and  farther  relief  as  may  herein  be  meet  and 
proper. 

To  this  complaint  a  demurrer  was  interposed,  the  demur- 
rer was  sustained  and  the  plaintiffs  appealed. 

Mr.  W.  H.  Offenbaoheb,  and  Messrs.  H.  M.  &  W.  Tel- 
ler, for  appellants. 

Messrs.  Wells,  Smith  &  Macon,  for  appellees. 

Elbert,  J.  The  bill  alleges  an  agreement  between  the 
complainants  and  two  of  the  defendants  to  '' engage  in  the 
business  of  prospecting  for  and  development  of  lode  mining 
property,"  for  the  joint  use  and  benefit  of  all.  Such  an 
agreement  is  like  a  partnership  and  each  party  thereto 
becomes  the  agent  of  the  other  in  prosecuting  the  joint  ad- 
venture.   Murley  v.  EnniSy  2  Col.  300. 

The  allegations  of  the  bill  do  not  support  the  view  taken 
by  the  court  below.  The  bill  does  not  seek  to  enforce  an 
agreement  to  enter  into  a  partnership,  but  rights  under  an 
agreement  in  the  nature  of  a  partnership  entered  upon  and 
acted  under  by  the  parties.  On  the  facts  alleged,  which  the 
demurrer  admits,  the  complainants  were  entitled,  if  not  to  all 
the  relief  prayed,  to  at  least  a  specific  performance  as  well 
as  an  account  of  profits  wrongfully  appropriated.  That  no 
time  was  limited  by  the  agreement  during  which  it  should 
continue  in  force  left  it,  under  equitable  restrictions  ^  (1 
Story's  Eq.  Jar.,  §668),  determinable  at  pleasure,  but  could 
not  operate  to  defeat  rights  accrued  in  virtue  of  its  cove- 
nants while  it  was  in  force.  That  the  property,  touching 
which  relief  is  sought,  was  acquired  under  the  as^reement, 
and  while  it  was  in  force,  is  sufficiently  alleged.  The  court 
erred  in  sustaining  the  demurrer  and  dismissing  the  bill. 

The  decree  of  the  court  below  is  reversed  and  the  cause 
remanded  for  further  proceediitgs. 

Vol.  IV— 78 
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Bacon  v.  Lamb. 

Where  personal  property  was  delivered  and  received  in  satisfaction  of  a  prom- 
issory note,  and  tlie  note  surrendered  and  canceled,  held,  to  be  a  pay- 
ment of  the  note  within  the  meaning  of  the  term  '*  paid  "  in  an  action 
upon  a  collateral  agreement  to  pay  money  apon  the  payment  of  the  note. 

Appeal  from  Oourdy  Court  of  El  Pdso  OourUy. 

The  facts  are  stated  in  the  opinion. 

Mr.X  A.  MoMoKBis,  for  appellant 

Mr.  Wm.  Habribok,  for  appellee. 

Thatcher,  C.  J.  August  4,  1875,  A.  C.  Hunt  being  in- 
debted to  John  H.  Bacon,  the  plaintiff,  in  the  sum  of  ten 
thousand  dollars,  gave  him  his  three  promissory  notes,  one 
for  $3,000,  one  for  $4,000,  and  another  for  $3,000.  To  secure 
these  notes,  he  gave  Bacon  a  chattel  mortgage  upon  a  band 
of  horses  upon  his  ranch  in  Douglas  county.  The  first  note 
due,  being  one  of  the  three  thousand  dollar  notes.  Bacon 
assigned  to  Burr  and  Lamb,  of  which  firm  the  defendant 
Lamb  is  the  surviving  partner.  August  9th,  A.  D.  1875, 
Burr  and  Lamb  executed  the  following  instrument  in  writ- 
ing : 

'*  S612  96-100.  Colorado  Springs,  A'lig.  9, 1876. 

When  a  note  dated  August  4,  1875,  made  by  A.  C.  Hunt 
to  order  of  John  H.  Bacon  for  $3,000,  payable  one  year 
after  date,  and  now  held  by  us,  is  paid,  we  promise  to  pay, 
to  the  order  of  Charles  Holmes,  five  hundred  and  twelve 
and  ninety-six  one-hundredth  dollars,  with  interest  at  ten  per 

cent  after  maturity.    Value  received. 

Burr  &  Lamb." 

Holmes  subsequently  assigned  it  to  Bacon  who  now  brings 
suit  upon  it,  and  upon  certain  items  of  account  The  trial 
was  to  the  court,  from  whose  finding  it  is  clear  this  written 
instrument  was  rejected  on  the  ground  that  it  was  not  due, 
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the  contingency  not  yet  having  happened  upon  which  it 
was  made  payable.  This  is  really  the  only  point  argued  by 
counsel.  Was  the  note  described  in  the  instrument  sued  on 
ever  paid  ?  Did  the  contingency  therein  mentioned  happen  ? 
Bacon,  and  one  J.  L.  Williams  as  the  agent  of  Lamb,  with 
the  three  notes  and  the  chattel  mortgage  in  their  possession, 
demanded  of  H.  R.  Hunt  (acting  as  the  agent  of  A.  C. 
Hunt)  that  he  should  turn  over  to  them  the  band  of 
horses  covered  by  the  mortgage.  This  he  refused  to  do. 
Finally,  after  exchanging  several  propositions,  the  agent 
delivered  the  mortgaged  property  to  Bacon  and  Williams, 
and  they  canceled  and  surrendered  the  three  notes.  This, 
stripped  of  all  unnecessary  verbiage,  was  the  character  of 
the  transaction.  The  horses  were  taken  to  Colorado  Springs 
and  there  sold  for  about  $2,825,  which  was  less  than  the 
face  of  Lamb's  note.  As  his  note  first  fell  due,  and  Bacon 
being  liable  thereon  as  indorser,  it  was  agreed  that  the 
horses  should  be  sold  for  Lamb's  benefit.  Whatever  view 
may  be  taken  of  the  evidence,  whether  the  conclusion  be 
reached  that  they  were  sold  under  the  written  stipulation, 
or  whether  Bacon  and  Williams  made  the  purchase  of  the 
horses  for  Lamb,  the  controlling  fact  remains  that  the 
$3,000  note,  described  in  the  instrument  sued  on,  as  well  as 
the  other  two  notes,  were  canceled  and  surrendered,  and  in 
full  satisfaction  therefor  the  band  of  horses  was  received, 
with  the  consent  of  both  Bacon  and  Lamb's  agent,  Wil- 
liams. This  must  be  construed  to  be  a  payment  within  the 
meaning  of  that  word  as  used  in  the  written  instrument.  It 
was  a  satisfaction  and  discharge  of  the  note.  The  fact  that 
the  horses  did  not  thereafter  sell  for  a  sufficient  amount  to 
cover  the  note  and  interest  is  not  material,  since  they  were 
accepted  in  full  satisfaction.  It  is  clear  that  Hunt  was  no 
longer  indebted  to  either  Bacon  or  Lamb.  The  contingency 
therefore  happened  upon  which  the  note  was  made  payable. 

The  judgment  is 

Beversed. 
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WOODWABD  V.  ElLSWOBTH. 

1.  niegality  in  a  tax  asseaBment  will  not  upon  that  ground  alone  warrant  the 

issaance  of  an  ^.njanction  to  restrain  the  sale  of  personal  property  to  sat- 
isfy the  taxes.  The  statate  iornishes  another  remedy  in  each  cues 
which  is  complete  and  adequate.  Under  the  statate  a  perpetual  lien  only 
attaches  by  virtue  of  the  levy  to  the  specific  property  levied  upon. 

2.  The  property  of  a  national  bank  organized  under  the  act  of  June  Bd,  1864, 

levied  upon  by  a  county  treasurer  to  satisfy  a  tax  levied  after  the  bank 
has  become  insolvent,  cannot  be  subjected  to  such  demand  against  adaim 
for  the  property  by  a  receiver  subsequently  appointed. 

Appeal  from  District  Court  of  Clear  Creek  County. 

This  was  an  action  by  Ellsworth,  the  appellee,  as  receiver 
of  a  national  bank,  to  enjoin  Woodward,  the  treasurer  of 
Clear  Creek  county,  from  disposing  of  or  interfering  with  ce^ 
tain  personal  property,  belonging  to  the  bank  as  it  was  al- 
leged, to  satisfy  a  tax  levied  subsequent  to  the  insolvency  of 
the  bank.  The  complaint  was  demurred  to,  and  the  demur- 
rer, as  well  also  a  motion  to  dissolve  a  temporary  injunction 
theretofore  issued,  were  overruled.  The  defendant  appealed. 

Mr.  L.  C.  Rockwell,  and  Mr.  W.  T.  Hughes,  for  appel- 
lant. 

Messrs.  Butler,  Wright  &  King,  and  Mr.  Ed.  O.  Wol- 
ooTT,  for  appellee. 

Thatcher,  C.  J.  It  is  alleged  in  the  complaint,  and 
admitted  by  the  demurrer  that  the  First  National  Bank  of 
Georgetown,  organized  under  the  act  of  Congress  to  provide 
a  national  currency,  approved  June  3,  1864,  sospended 
business  July  30th,  1877,  then  being  insolvent ;  that  August 
18, 1877,  the  complainant  was  appointed  by  the  comptroller 
of  the  currency  recover  of  said  First  National  Bank ;  that 
within  ten  days  thereafter  he  qualified  as  sach  recdver ; 
that  upon  examination  of  the  books  and  accounts  of  said 
bank  the  receiver  found  it  had  been  insolvent  for  more  than 
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three  years  previous  to  its  suspension  ;  that  for  the  year 
1877  the  bank  was  assessed  for  taxation  upon  "the  sum  of 
$25,000  as  the  amount  of  capital  used  by  said  bank  over 
the  amount  invested  in  United  States  bonds ; "  that  the  sum 
due  for  taxes  on  said  amount  was  the  sum  of  one  thousand 
and  fifteen  dollars  ;  that  at  the  time  of  the  suspension  of 
the  bank,  Gush  man,  who  was  its  president,  was  possessed 
of  his  own  right  of  a  cabinet  consisting  of  rare  minerals  and 
birds ;  that  the  said  Cushman  sold  and  assigned  the  same 
to  the  complainant  for  the  benefit  of  creditors,  and  that  he 
still  has  possession  of  the  same,  as  assets  of  the  bank ;  that 
Thomas  Woodward,  as  treasurer  of  Clear  Creek  county, 
wa^,  Aprilie,  1878,  "about  to  distrain  and  levy  upon  said 
cabinet  and  sell  the  same  for  the  purpose  of  collecting  the 
said  ten  hundred  and  fifteen  dollars  claimed  as  taxes  afore- 
said-" The  court  issued  a  temporary  injunction  restrain- 
ing the  defendant  from  seizing  and  selling  the  cabinet  or 
other  personal  property  then  in  the  hands  of  the  receiver. 
A  motion  to  dissolve  the  injunction  was  made  and  denied. 
From  the  order  denying  the  motion  to  dissolve,  this  appeal 
was  taken.  Whether  the  assessment  and  levy  of  the  tax 
upon  twenty -five  thousand  dollars  of  the  capital  stock  of 
the  bank,  were  legal  or  illegal  upon  the  facts  set  out  in  the 
complaint^  we  need  not  investigate.  It  is  suflScient  upon 
this  question  to  say  that  even  if  illegal,  that  ground  alone 
would  not  ordinarily  warrant  the  issuance  of  an  injunction 
to  restrain  the  sale  of  personal  property  to  satisfy  the  taxes. 
The  statute  furnishes  another  remedy  in  such  cases  which 
is  complete  and  adequate.  Price  el  ah  v.  Kramer  {ante^ 
p.  546). 

But  it  is  upon  an  entirely  diflterent  ground  chiefly  that 
equitable  relief  is  sought.  The  circumstances  of  this  case 
gjre  peculiar.  The  personal  property,  the  sale  of  which  is 
restrained,  was  neither  assessed  nor  levied  upon.  Under 
the  statute,  a  perpetual  lien  only  attaches  by  virtue  of  the 
levy  to  the  specific  property  levied  upon.  General  Laws, 
§  2337.     Other  property,  however,  may  be  distrained  and 
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sold,  but  not  having  been  levied  upon^  it  is  not  afiTected 
witli  the  statutory  lien.  As  therefore  the  tax.  if  legal,  was 
merely  a  debt  against  the  bank  at  the  time  the  receiver 
was  appointed,  the  question  arises  as  to  the  status  of  the 
assets  of  the  bank  after  that  date. 

Section  50  of  the  National  Bank  Act  provides  that  the 
receiver  "  shall  take  possession  of  the  books,  records  and 
assets  of  every  description  of  such  association,  and,  upon 
the  order  of  a  court  of  record  of  competent  jurisdiction, 
may  sell  or  compound  all  bad  or  doubtful  debts,  and,  on  a 
like  order,  sell  all  the  real  and  personal  property  of  such 
association,  on  such  terms  as  the  court  shall  direct ;  and 
may,  if  necessary  to  pay  the  debts  of  such  association, 
enforce  the  individual  liability  of  the  stockholders  provided 
for  by  the  twelfth  section  of  this  act ;  and  such  receiver 
shall  pay  over  all  money  so  made  to  the  treasurer  of  the 
United  States,  subject  to  the  order  of  the  comptroller  of 
the  currency,  and  also  make  report  to  the  comptroller  of 
the  currency  of  all  his  acts  and  proceedings.  The  comp- 
troller shall  thereupon  cause  notice  to  be  given,  by  adver- 
tisement in  such  newspapers  as  he  may  direct^  for  three 
consecutive  montlis,  calling  on  all  persons  who  may  have 
claims  against  such  association  to  present  the  same,  and  to 
make  legal  proof  thereof.  And  from  time  to  time  the  comp- 
troller, after  full  provision  shall  have  been  first  made  for 
refunding  to  the  United  States  any  such  deficiency  in  re- 
deeming the  notes  of  such  association  as  is  mentioned  in 
this  act,  shall  make  a  ratable  dividend  of  the  money  so 
paid  over  to  him  by  such  receiver  on  all  such  claims  as  may 
have  been  proved  to  his  satisfaction  or  adjudicated  in  a 
court  of  competent  jurisdiction." 

By  section  47  it  is  provided  that  the  United  Stales 
shall  have  the  first  and  paramouni  lien  upon  aU  the 
assets  of  such  insolvent  bank  for  the  purpose  of  making 
good  any  deficiency  (in  the  proceeds  of  the  bonds  pledged 
by  the  bank)  to  meet  the  amount  expended  in  pajdng  the 
notes  of  the  bank.    This  lien,  it  is  further  declared,  shall 
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have  the  preference  to  all  other  claims  whatsoever,  except 
the  necessary  costs  and  expenses  of  administering  the 
assets.  In  National  Bank  v.  Colby^  21  Wall.  609,  the 
supreme  court  of  the  United  States  held  that  the  property 
of  an  insolvent  national  bank,  attached  at  the  suit  of  a 
creditor,  before  the  appointment  of  a  receiver,  cannot  be 
subjected  to  a  sale  for  the  payment  of  his  demands,  against 
the  claim  for  the  property  by  a  receiver  of  the  bank  subse- 
quently appointed.  The  court,  in  construing  the  Banking 
Act,  says:  ^'Thereisin  these  provisions  a  clear  manifes- 
tation  of  a  design  on  part  of  Congress :  1st.  To  secure  the 
government  for  the  payment  of  the  notes,  not  only  by 
requiring  in  advance  of  their  issue  a  deposit  of  bonds  of 
the  United  States,  but  by  giving  to  the  government  a  first 
lien  for  any  deficiency  that  may  arise  on  all  the  assets  sub- 
sequently acquired  by  the  insolvent  bank;  and  2d.  To 
secure  the  assets  of  the  bank  for  ratable  distribution  among 
its  general  creditors.  This  design  would  be  defeated  if  a  pref- 
erence in  the  application  of  the  assets  could  be  obtained  by 
adversary  proceedings.  The  priority  of  the  United  States 
and  the  ratable  distribution  among  the  general  creditors,  so 
studiously  provided  for  in  the  act,  would  in  that  case  be 
lost."  See,  also,  Ocean  National  Bank  v.  Carll^  Thomp- 
son's National  Bank  Oases,  p.  793. 

Whatever  might  be  the  rights  of  the  defendant  if  the 
statutory  lien  had  attached  to  the  specific  property  by  virtue 
of  a  levy  thereon  prior  to  the  insolvency  of  the  bank,  we 
are  satisfied  that,  accepting  as  true  the  averments  in  the 
complaint,  the  court  did  not  err  in  issuing  the  preliminary 
injunction.  The  order  denying  the  motion  to  dissolve  the 
same  will  be 
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Green  et  al.  v.  Richardson,  TBx'r. 

A  third  partj  for  whose  benefit  a  simple  coatract  has  been  entered  into  foi  a 
valuable  consideration  moving  from  the  promisee,  may  maintain  an  actioD 
thereon  in  his  own  name,  or  plead  it  by  way  of  set-off. 

Appeal  from  District  Court  of  San  Juan  Qounty. 

The  case  is  stated  in  the  opinion. 

Messrs.  Hudson  &  Slaymaker,  and  Mr.  C.  S.  Thomas, 
for  appellants. 

Messrs.  Wilson,  Gerby  &  Taylor,  and  Mr.  Jajcbs  A. 
LoWRiE,  for  appellee. 

Elbert,  J.  The  complaint  alleges  that  on  or  about  Sep- 
tember 17th,  18T7,  defendants  executed  their  promissoiy 
note  of  that  date  for  $439.45  with  interest  from  date  at  the 
rate  of  two  per  cent  per  month  until  paid,  payable  on  or 
before  October  10th  to  the  plaintiff  or  order  ;  that  defend- 
ants never  paid  said  sum  of  money  or  any  part  thereof 
either  when  the  same  became  due,  or  at  any  time  since  then, 
and  plaintiff  prays  judgment  for  $439.45  with  interest  at 
two  per  cent  per  month  from  September  17,  1877,  and  for 
costs  of  suit. 

The  defendants  interpose  the  following  answer. 

"  I.  The  defendants  adinit  that  on  the  day  named  in  said 
complaint  the  defendants  executed  and  delivered  to  the 
plaintiff  the  note  described  in  the  complaint,  and  that  the 
same  is  now  due  and  unpaid. 

II.  And  for  further  defense,  and  for  a  set-off  against  the 
plaintiff;  defendants  allege :  First  That  on  July  13,  1877, 
one  Alfred  Moison  executed  and  delivered  his  promissory 
note  to  the  defendants  in  their  firm  name  of  Gteo.  Green  & 
Co  ,  and  thereby  for  value  received  promised  to  pay  to  the 
defendants,  as  such  partners,  in  sixty  days  after  July  13, 
1877,  the  sum  of  one  thousand  one  hundred  dollars  to- 
gether with  interest  on  said  sum  from  said  date  until  the 
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same   was   paid,  at  tlie  rate  of  two  per  cent   per   month. 
Second.  That  on  the  said  date,  to  secure  the  payment  of  said 
aum  and  said  note,  said  Moison  ^executed  and  delivered  to 
one  N.  E.  Slajmaker,  for  theuse  and  benefit  of  tlie  defend- 
ants, a  trust  deed  upon  certain  premises  situate  in  the  town 
of  Silverton,  San  Juan  county,  State  of  Colorado,  then  owned 
by  said  Moison,  viz.:  Lot  number  17  in  block  No.  11,  of  said 
town.     Third.  That  on  July  14,  1877,  the  plaintiff  agreed 
by  and  with  said  Moison  to  purchase  from  him  the  said 
premises  at  the  agreed  price  of  $1,600,  and  therenpon  said 
Moison,  at  the  i^uest  of  the  plaintiff,  conveyed  the  said 
premises  to  him  and  one  Einile  Oharest,  and  thereupon  the 
plaintiff,  in  consideration  of  said  conveyance,  agreed  by  and 
with  said  Moison  and  then  promised  to  pay  to  him  the  sum 
of  $500,  in  cash,  and  to  assume  and  pay  to  the  defendants 
the  amount  due  from  said  Moison  to  defendants  upon  the 
note  of  $1,100,  hereinbefore  described,  when  said  «ote  by 
its  terms  fell  due,  the  said  amount  then  being  a  lien  upon 
said  premises  as  the   purchase  money  for  said  premises, 
and  then  paid  said    Moison    the  sum  of  $500,  in  cash. 
Fourth.    That    the    amount  due  upon  said  note  by  the 
terms  thereof  became  due  and  payable  on  September  12- 
15,  1877,  and  that  the  plaintiff   has   not  paid  the  same. 
Fifiih.    That   tlie    defendants  realized  upon    the  security 
given  them  by  said   Moison,  viz.  :    said  deed  of  trust  on 
November  98,  1877,  the  sum  of  $930,  and  there  is  now  due 
and  unpaid  upon  said  note  tlie  sum  of  $263.50,   together 
with  interest  thereon  at  tlie  rate  of  two  per  cent  per  month 
from  November  20,  1877,  which  said  sum  and  interest  the 
defendants  claim  as  a  set-off  against  any  amount  which  may 
be  due  from  them  to  the  plaintiff  upon  the  cause  of  action 
set  forth  ia  the  complaint,  and  for  which  they  ask  judg- 
ment against  the  plaintiff."     To  this  answer  the  plaintiff 
demurred,  assigning  as  ground  of  demurrer:    ''First,  the 
answer  is  insufficient  in  law.     Second,  the  promises  claimed 
to  have  been  made  by  plaintiff  constitute   no  ground  of 
defense  or  set-off.     Tkifdy  plaintiff  its  not  liaUe  upon  the 
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promises  claimed  in  the  answer.    Fourthj  the  answer  sets 
up  no  ground  of  defense." 

The  demarrer  was  sustained,  and  the  defendants,  electing 
to  stand  *by  their  answer,  judgment  was  entered  for  the 
plaintiff. 

The  court  erred  in  sustaining  the  demurrer.  The  promise 
of  the  plaintiff  set  up  in  the  answer  was  not  an  undertaking 
to  answer  for  the  debt,  default,  or  miscarriage  of  another,  but 
to  pay  his  own  debt  in  a  particular  manner.  It  was  an 
original  undertaking  and  not  within  the  Statute  of  Frauds. 
Brown  on  Stat,  of  Frauds,  §§  165, 166.  A  third  party,  for 
whose  benefit  a  simple  contract  has  been  entered  into  for  a 
valuable  consideration,  moving  from  the  promisee,  may 
maintain  an  action  in  his  own  name,  or  may  plead  it  by  way 
of  set-off.    LehaiD  v.  SiTrionUm  etal.^i  Col.  346. 

The  judgment  of  the  court  below  is  reversed  and  cause 
remanded. 

Jteversed. 


Knox  et  aL  v.  MoFarran. 

1.  In  an  action  of  ejectment  it  is  competent  to  show  that  a  oonveyanoe  relied 
upon  by  one  of  tbe  parties  to  tbe  action  was  made  with  Intent  to  deftaud 
creditors. 

3.  To  show  that  a  conveyance  was  made  with  intent  to  hinder,  delay  or  de- 
fraud creditors  the  declarations  of  the  grantor,  made  before  or  at  the 
time  of  tbe  conveyance,  are  admissible,  but  not  his  declarations  thereafter. 

3.  One  wlio  talies  property  in  payment  or  security  of  a  pre-existing  debt  is  to 

be  regarded  as  a  purchaser  for  a  valuable  consideration. 

4.  Resulting  trusts  are  not  within  the  Statute  of  Frauds,  and  may  be  shofrn 

by  parol ;  the  agreement,  however,  from  which  tbe  tnut  springs,  most 
have  been  a  part  of  the  ariginal  transaction » a  subsequent  agreement 
cannot  raise  a  trast. 

Appeal  from  District  Court  of  El  Paso  Cowniy. 

Ejectment.    The  declaration  averred  seizin  in  fee ;  plea 
of  the  general  issue.    It  was  stipulated  between  the  parties 
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at  the  trial  "that  the  chain  of  title  to  the  property  in  con- 
troversy from  the  United  States  to  David  M.  Rose,  is  in  all 
respects  legal  and  perfect." 

The  plaintiff  then  gave  in  evidence  a  deed  of  conveyance 
from  Rose  to  James  Knox,  one  of  the  plaintiffs,  duly  ac- 
knowledged and  recorded.  The  deed  bore  date  January  6, 
1876,  purporting  to  be  from  Rose  to  Knox,  trustee,  in  con- 
sideration of  $420 ;  conveying  the  premises  in  controversy  in 
fee,  and  containing  the  usual  covenants  of  warranty.  The 
plaintiff  then  rested. 

The  defendant  offered  and  read  in  evidence  the  deposition 
of  D.  M.  Rose,  as  follows : 

"I  owned  the  lot  in  controversy  in  1874-6,  and  sold  it* 
about  January  3d,  1875, 1  think,  to  Mr.  Wm.  Kettlewell,  and 
gave  him  a  bond  for  deed  —  price,  $350.  The  title  bond  was 
assigned  to  Mr.  Sy brandt  by  Kettlewell,  and  by  Sybrandt  to 
A.  A.  McGovney ;  the  latter  informed  him  to  that  effect 
about  three  months  after  the  title  bond  became  due  and 
wanted  he  should  call  at  Mr.  McGovney's  office  and  see  him 
in  regard  to  it ;  he  called  at  McGovney's  office  accordingly, 
who  wanted  to  make  arrangements  to  pay  for  lot  in  lumber ; 
made  arrangements  then  with  him  to  take  $100  in  lumber, 
the  rest  he  was  to  pay  in  cash  within  one  month.  The  money 
was  not  yet  due  but  Mr.  McGovney  would  pay  it  before  due 
by  virtue  of  this  arrangement.  McGovney  was  in  posses- 
sion of  this  title  bond  when  I  went  to  his  office.  McGovney 
was  in  possession  of  the  premises  a  few  days  previous  to 
January  1, 1876 ;  I  received  this  title  bond  from  McGt)vney 
about  the  6th  of  Januarj',  1876,  and  burnt  it ;  the  contents 
of  the  bond  were,  binding  myself  that  if  certain  notes  were 
paid  that  I  should  make  a  good,  clear  title  to  the  lot ;  '  if 
they  failed  to  pay  said  notes  the  lot,  with  all  buildings,  re- 
verted to  me,  and  if  I  failed  to  make  a  deed  upon  payment 
of  the  purchase-money  I  forfeited  double  the  amount  of  the 
notes' ;  I  was  paid  by  McGovney  for  the  lot;  I  made  out  a 
deed  to  James  Knox,  trustee,  at  the  request  of  McGovnej'^ ; 
Knox  paid  me  no  consideration  for  making  the  deed  to  him." 
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On  cross-examination  —  "  I  do  not  know  that  McGovney 
did  not  pay  for  the  lot  for  James  Knox." 

Defendant  offered  in  evidence  a  certified  copj*^  of  the  pro- 
ceedings had  in  the  probate  conrt  of  El  Paso  connty,  De- 
cember teiTTi,  1875,  in  a  suit  between  James  McFarran  and 
A.  A.  McGovney  et  al.,  wherein  judgment  had  been  ren- 
dered against  McGovney  for  $650  and  costs,  execution  in 
February,  1876,  and  levy  and  sale  of  the  premises  in  con- 
troversy to  James  McFarran,  leaving  the  sum  of  $505.80 
made  on  the  writ,  exclusive  of  costs.  The  defendant  next 
gave  in  evidence  an  abstract  and  certificate  of  record  of  the 
judgment  bearing  date  December  22,  1875.  Also  sherift's 
deed  to  James  McFarran,  dated  February  12, 1877,  and  re- 
corded June  8, 1877 ;  also  deposition  of  A-  A.  McGovney, 
who  testified  that  he  had  at  one  time  a  contract  for  a  deed 
to  the  premises  in  dispute,  executed  by  D.  M.  Rose  to 
William  Kettlewell,  by  him  assigned  to  Peyton  &  Hunt^ 
by  them  to  Sybrandt  and  Augustus,  and  by  them  to  wit- 
ness. ^'This  contract  was  in  writing  and  is  not  now  in  my 
possession.  I  turned  it  over  to  James  Knox  about  Decem- 
ber 10,  1875.  The  contract  was  assigned  to  me  sometime  in 
October,  1875.  After  I  turned  the  contract  over  to  Knox,  I 
saw  it  in  his  possession  again  about  January  5, 1876.  Knox 
At  that  time  delivered  the  contract  to  D.  M.  Rose  and  took 
a  deed  instead.  At  the  time  Knox  took  th^  deed  I  may 
have  had  the  contract  temporarily  in  my  possession. 

I  think  I  took  the  contract  to  Rose  and  demanded  a  deed, 
and  Rose  executed  the  deed  to  James  Knox,  trustee,  and 
delivered  it  to  him.  I  assigned  the  contract  to  Knox  in 
writing.  The  best  of  my  recollection  the  assignment 
was  as  follows :  '  For  and  in  consideration  of  one  dollar,  to 
me  in  hand  paid,  I  hereby  assign  all  my  title  and  interest 
in  and  to  the  annexed  contract  to  James  Knox,  for  his  use 
and  benefit.  Witness  my  hand  and  seal,,  this  10th  day  of 
December,  1 375.'  Knox  did  not  pay  the  one  dollar,  men- 
tioned in  the  assignment,  or  any  other  3ura,  In  consideration 
thereof,  at  the  time  the  assignment  was  made.     At  the  time' 


Digitized  by 


Google 


18T9.J  Knox  et  aL  v.  McPabrak.  58ft 

this  contract  was  assigned  to  Knox  I  had  paid  Bose  on  it 
about  $140  or  $150,  leaving  a  balance  unpaid  January  1, 
1876,  when  the  contract  became  due,  of  about  $275.    This 
balance  due  was  paid  by  me  about  January  6, 1876.    I  don't 
think  I  conveyed,  about  December  10,  1876,  any  other  real 
estate  to  Knox,  or  any  other  person.    I  did  not  convey  any 
to  Knox.    I  conveyed  some  to  Mr.  Capehart,  that  the  fifm 
of  McOovney  &  Co.  were  interested  in.    I  conveyed  about 
four  pieces  to  Capehart,  which  property  belonged  to  the 
firm  of  A.  A.  McGoviiey  &  Co.,  but  had  been  deeded  to 
Capehart  and  myself,  individually,  for  the  purpose  of  pro- 
tecting the  company's  interest,  as  I  had  become  involved  in 
some  private  matters  in  which  the  company  was  not  inter- 
ested.   I  did  not,  during  the  fall  of  1875,  or  the  following 
winter,  convey  or  transfer  any  property  or  interest  for  the 
ptirpose   of  protecting  it    against    my    individual    cred- 
itors.    I  turned  some  property  over  to  my  creditors  to  be 
held  by  them  as  security  for  what  I  was  owing  them.    I 
did  not,  during  that  fall  and  winter,  transfer  all  my  interest 
in  my  real  property  to  Capehart,  and  Knox,  and  others.    I 
.retained  some  of  my  real  estate  and  all  my  personal  prop- 
erty.   I  retained  all  the  real  estate  belonging  to  me  in  fee 
simple,  which  consisted  of  a  house  and  lot  where  I  lived, 
and  claimed  by  me  as  a  homestead.    I  can't  recollect  the 
description  of  the  real  estate  conveyed  to  Capehart ;  it  was 
in  Colorado  Springs ;  there  were  buildings  on  two  of  these 
lots.    In  January,  1876,  I  conveyed  my  interest  in  a  mine, 
in  Lake  District,  to  J.  T.  Wilson,  one  of  my  creditors. 
Dorft  know  its  value.    The  property  conveyed  to  Capehart 
was  conveyed  to  him  for  the  purpose  of  liquidating  the 
company's  debts,  or  holding  it  for  that  purpose,  and  he 
gave  me  his  note  for  $3,000  to  protect  me  in  case  of  hisf 
death, or  against  his  acts;  but  when  he  turned  the  property 
over  to  creditors,  or  received  a  credit  for  it  and  the  com- 
pany's indebtedness,  I  canceled  his  note  and  returned  it  to 
him.    At  the  time  the  contract  was  assignt^d  to  Knox  I  was 
indebted  to  him  as  cashier  of  the  First  National  Bank.    I 
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was  not  indebted  to  him  individually,  bat  was  owing  tbe 
bank." 

Cross-examination:  "To  the  best  of  my  knowledge  I 
made  the  assignment  of  the  contract  under  seal.  I  assigned 
the  contract  to  Knox  because  I  was  owing  the  First  National 
Bank,  of  which  Knox  was  cashier,  and  I  assigned  to  him 
to  be  held  as  collateral  security  for  my  indebtedness.  At 
the  time  of  this  assignment  I  owed  the  bank  about  $4,300; 
part  of  it  was  my  own  paper  and  part  was  paper  of  parties 
I  had  indorsed  and  who  had  failed  to  pay.  I  was  still 
indebted  to  the  bank  at  the  time  the  deed  was  made  from 
Rose  to  Knox.  I  had  an  agreement  to  receive  a  credit 
upon  this  indebtedness  for  the  property,  but  don't  know 
whether  credit  was  made  or  not  I  have  not  examined  the 
paper  at  the  bank  to  see.  I  have  never  received  any  credit 
of  the  bank  for  only  this  and  one  other  piece  of  property 
that  I  know  of,  and  that  credit  was  of  $2,000.  I  don't 
know  of  my  own  knowledge  that  this  credit  has  been  made ; 
it  was  agreed  upon." 

Reexamination  by  defendant's  counsel. —  "This  agree- 
ment, to  give  me  credit,  was  made  with  the  First  National 
the  latter  part  of  November,  1876.  There  was  no  written 
agreement  to  show  that  this  assignment  was  made  for  the 
benefit  of  the  bank.  I  was  a  director  of  the  First  National 
Bank  from  October  1st,  1874,  to  about  the  1st  of  November, 
1875.  There  was  an  agreement  in  writing,  signed,  authoriz- 
ing Knox  to  hold  the  agreement  and  premises  as  collateral 
security  for  the  bank  This  agreement  was  made  Decem- 
ber 10th,  1878,  and  the  paper  was  delivered  to  one  of  the 
officers  of  the  bank.  This  agreement  was  signed  by  A.  A. 
McQovney  &  Co.  This  agreement  was  attached  to  the  firm 
note,  and  I  presume  is  now  in  the  hands  of  the  First  National 
Bank.  I  cannot  state  the  exact  terms  of  the  agreement, 
only  so  far  that  when  sold  the  proceeds  were  to  be  applied 
upon  my  paper.  We  had  a  verbal  understanding  that  the 
property  should  not  be  sacrificed ;  that  it  should  be  held 
and  carried  for  our  best  interests.    This  verbal  understand- 
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ing  and  agreement  was  made  about.  December  10th,  1875. 
Outside  the  lot  in  controversy  the  bank  held  as  security  for 
my  indebtedness  a  note  of  $3,500,  made  by  J.  V.  Sybrandt, 
and  secured  by  a  trust  deed  on  other  realty.  Some  of  the 
property  belonged  to  Capehart  and  myself  at  this  time,  but 
kad  never  been  released  from  the  trast  deed  ;  the  balance 
belonged  to  Sybrandt.  Outside  of  the  Sybrandt  note,  the 
property  of  our  own  turned  over  to  them,  part  of  which 
was  covered  by  the  trust  deed,  cost  us  about  $1,900.  At  that 
time  I  considered  the  property  worth  $3,000.  Did  not  own 
stock  in  that  bank  at  the  time  of  the  assignment  of  the  con- 
tract to  Knox." 

Be-examined  by  attorney  for  plaintiflf.—  ''We  had 
a  verbal  understanding  that  this  property  was  to  be  carried 
for  our  best  interest.  I  meant  that  no  advantage  would 
be  taken  of  the  trust ;  that  they  would  not  force  sale  of 
the  property,  but  would  carry  it  a  reasonable  time  so 
that  the  most  could  be  made  out  of  it."  In  answer  to 
the  interrogatory,  ''  Were  there  not  other  and  prior 
liens  existing  upon  the  portion  of  this  property  which 
you  say  the  bank  held  as  collateral  security  for  your 
indebtedness?"  the  witness  answered:  ''The  Sybrandt 
trust  deed  covered  three  separate  tracts  of  land,  upon  two 
of  which  tliere  was  a  prior  incumbrance  of  $1,500.  "And 
in  answer  to  interrogatory,  "How  much  more  was  this 
property  worth  than  this  prior  incumbrance  of  $1,500  ? " 
answered  :  "  My  judgment  was,  at  the  time,  December  10th, 
1875,  it  was  worth  some  $1,000,  or  $1,200;  but  within  two 
or  three  months  afterward  I  had  occasion  to  inspect  the 
property  and  concluded  it  was  not  worth  any  thing  more* 
over  and  above  the  incumbrance."  In  answer  to  the  inter 
rogatory,  "Asa  matter  of  fact  is  it  not  true  that  prop- 
erty which  the  bank  held  as  collateral  security  for  your  in- 
debtedness, other  than  this  property  in  controversy,  on 
December  10,  1875,  was  not  worth  $3,000,  over  and  above 
prior  liens  then  existing  upon  it  ? "  witness  said :  "  It  was 
my  impression  at  the  time,  if  sold  at  private  sale,  at  a  fair 
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valaation,  nearly  that  sum  might  haFe  been  lealized  lor  % 
as  the  improTements  on  the  property  cost  nearly  that,  alone, 
bat  at  forced  sale  it  would  not  bring  half  that  unonnt'' 
*  »  *  a  There  was  little  if  any  demand  for  such  property 
at  that  time.  Subsequent  developments  have  shown  that 
there  has  been  little  or  no  demand  for  that  class  of  prop- 
erty, and  nothing  upon  which  to  base  a  value."  In  answer 
to  the  interrogatory,  "  Had  the  note  of  $8,500,  signed  by  J.  V. 
Sybraudt,  any  value  other  than  the  property  in  the  deed  of 
trust  given  to  secure  it?  "  Answer :  *'No,  sir." 

Defendant  then  offered  in  evidence  the  depositkm  of  W. 
D.  Brown,  who  testified :  ''I  had  a  conversation  with  A.  A 
McGovney  in  the  fore  part  of  December,  1876 ;  he  told  me 
that  McFarran  had  been  suing  him  on  a  note  of  Sybrandt 
&  Augustus,  on  which  he  was  security ;  that  he  had  sned 
through  ugliness  and  pure  cussedness,  and  that  he  (McGov- 
ney) should  not  pay  it  without  he 'was  obliged  to  do  so ;  if 
be  had  to  pay,  McEaiTan  would  be  one  of  the  last  he  should 
pay  of  his  creditors  5  a  few  days  after  this  McGovney  told 
me  he  thought  he  had  property  enough  to  pay  all  his  cred- 
itors, and  more  too,  if  he  could  realize  any  thing  near  what 
it  was  worth,  and  that  he  should  put  it  in  a  shape  that  it 
could  not  be  sacrificed ;  about  that  time  he  told  me  he  had 
made  his  propertj^  over  to  the  First  National  Bank,  or  to 
Mr.  Knox,  as  trustee  for  the  First  National  Bank ;  I  think 
he  told  me  about  that  time  he  had  deeded  some  property 
to  Mr.  Capehart ;  I  understood  from  McGovney,  in  this 
last  conversation  with  him,  that  he  had  deeded  his  property 
to  the  bank,  or  to  Knox,  for  his  (McGovney' s)  benefit." 

Deposition  of  A.  D.  Craigue,  oflered  in  evidence  by  de- 
fendant, as  follows:  ''Some  time  in  November,  1875,  I 
called  on  McGovney  and  presented  my  bill  to  him  ;  he  said 
he  could  not  pay  it  then,  but  would,  he  thought,  before  a 
great  while  ;  he  said  his  creditors  were  injuring  him  by 
pouncing  upon  him,  and  he  did  not  intend  to  be  pushed  to 
the  wall,  or  words  to  that  eflTect,  implying,  of  course,  that 
hti  intended  to  make  such  disposition  of  his  property  that 
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his  crejiitors  coiuld  not  get  it  at  a  saorlfioe  i  Uns  wua  my 
underfit^lidiilgfromtihe.oonveimtion;  hecdeo  aaid  thtfftlip 
intended  to  paj  aU  his  debts  if  bis  creditoro  would  let  bin 
alone." 

Deposition  of  T.  J.  Wiley,  offered  in  ei^idanoe  by  defend- 
ant, w  foll^wp :  '^  Kr.  McGtovney  told  me  thegr  ih|it  ivrere 
p^8biQg  bim  U>f  the  moBey  be  ov:ed  them  ^K^otild  mot  ^et 
tbeir  m,QQ»y  119  won  as  tbfin  tb»t  did  not  push  him ;  that 
be  waa  going  to  put  bris  property  out  ol  his  bands  so  they 
«o;^ld  oot  get  it;  that  be  was  not  going  to  barefbis  prop- 
erty 9langbtered ;  this  4:ionveraation  irss  bad  betcreen  t^ 
let  and  ^th  of  December,  lS?fi  ;  I  wasjserviBg  a  good  m^y 
samfnoD^^on  him  >wbieb  led  to  the  conv^naiion ;  I  was  eerv- 
ing  a  mmmom  on  Mm  tbnn  in  the  easexif  Mcfl^rian  j^^inat 
MoGovney  an^  ^ybmndt ;  within  the  last  tbree  inontbe  (date 
of  this  deposition,  J^H  f^y  167T),  I  baye  bad  a  oonvevsa- 
tion  with  MoGovney  4JoneernIng  the  disposition  of  Jiis  prop- 
erty, in  whiph  he  stated  be  had  given  the  First  National 
Bank  of  Colorado  Springs  his  property  /or. safe-keeping, 
and  while  he  wjas  at  Itenver  they  had  iakfin  it  all  away  from 
bim  and  ordered  his  »rife  op;t  of  the  honsa  ;  If  she  did  not 
get  put  they  would  thro.w  her  out ;  and  stated  that  MolDtine, 
who  was  president  of  the  bank,  had  nia4e  bis  brags  that 
be  would  break  hira  (MoGovney)." 

Deposition  of  John  Court^r,  offered  in  evidence  by  de- 
fendant, as  folbws :  "  I  beard  MeGovney  make  ftatemente 
eoncerning  the  transfer  of  bis  property  in  ThdMmbtTy  1*75 ; 
he  stated  that  McFarran  had  si*ed  liiin  on  the  By  brandfc  note, 
and  that  if  McFarran  had  waited  be  would  have  paid  U^ 
but  now  he  would  not,  if  he  could  avoid  it ;  aaid  he  would 
put  his  property  in  ^eh  shape  thnt  McFi^jxtn  .ooi^d  not 
get  bold  of  it ;  th^t.he  would  nc^  allow  hU  pwperty  to  .be 
sold  under  exeeutpn  for  it  wov.ld  not  bring  half  ite  Wtorth  j 
between  Christmas  and  STew  Year  we  met ;  be  asked  me 
wliat  McF^xranbad  to, say,  meaning  in  ref^s^nceto  that  si^it ; 
I  told  him  1  had  heard  McFarran  say  be  (McQjgvney)  had 
put  hhi  property  out  of  bis  bwds  fojr  tbe  purpo^  pf  de 
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fraading  him;  McGovney^s  reply  was,  that  he  had  put  hid 
property  in  a  shape  to  keep  McFarran  from  annoying  him ; 
at  this  time  he  did  not  tell  me  whom  he  had  conveyed  his 
property  to." 

The  defendant  here  rested* 

The  plaintiff,  James  Knox,  then  testified  in  his  own  be- 
half, in  rebattai,  as  follows :  ^'  I  am  cashier  of  the  First 
National  Bank  of  Colorado  Springs ;  A.  A.  McGrovney  was 
indebted  to  the  First  National  Bank  over  $4,000,  at  the  time 
the  bond  for  a  deed  from  Rose  was  assigned  to  me  and  1 
took  this  assignment  for  the  benefit  of  the  bank  in  part 
payment  of  McGovney's  indebtedness  to  the  bank ;  at  the 
time  of  this  assignment  I  was  cashier  of  the  bank ;  I  had 
no  knowledge  of  McGovney^s  indebtedness  to  McFarran  at 
the  time  this  bond  for  a  deed  was  assigned  to  me,  and  did 
not  hear  of  such  indebtedness  for  some  time  after  the  deed 
was  made  from  Rose  to  me ;  I  had  no  intention  of  defraud- 
ing any  person  in  taking  this  assignment  of  the  titie  bond 
from  McGovney,  and  in  taking  the  deed  from  Rose ;  bat 
had 'the  bond  assigned  and  the  deed  executed  to  me  to  se- 
cure the  bank  so  far  as  I  could  for  what  McGovney  owed 
it ;  McGovney  still  owes  the  bank  over  $2,000  of  the  money 
due  it  at  the  time  of  this  assignment  of  this  bond  for  a 
deed-'  The  plaintiff's  counsel  asked  the  witness  this  ques- 
tion,, viz. :  "  What  was  the  consideration,  if  any,  passed 
between  you  and  McGovney  for  the  assignment  of  the  said 
bond  for  a  deed  to  the  premises  in  question  by  Mc€h)vney 
to  you  1 "  "  The  consideration  of  said  assignment  was  the 
credit  to  be  given  McGovney  upon  his  indebtedness  to  the 
bank."  The  defendant's  counsel  then  moved  to  strike  out 
this  answer,  which  motion  was  sustained  by  the  court  and 
the  court  thereupon  instructed  the  jury  not  to  consider  this 
answer  in  making  their  verdict,  and  plaintiff  excepted. 

George  H.  Stewart  then  testified  on  behalf  of  the 
plaintiff:  ''I  was  in  December,  1876,  and  January,  1876, 
president  of  the  First  National  Bank  of  Colorado  Springs, 
and  know  that  A.  A.  McGt)vney  was  at  that  time  indebted 
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to  the  bank  over  $4,000 ;  I  knew  of  this^  bond  for  a  deed 
given  by  Rose,  and  held  by  McGovney,  and  assigned  to  the 
plaintiff,  Knox;  knew  that  McQovnej'  was  to  assign  this 
bond  for  security  of  what  he  owed  the  bank ;  I  did  not 
know  at  that  time  that  McGovney  owed  McParran  any  thing ; 
previous  to  December  10,  1875,  the  officers  of  the  bank  had 
been  urging  McGovney  to  come  in  and  settle  up  his  indebt- 
edness due  the  bank.'' 

The  jury  rendered  a  verdict  of  not  guilty,  and  a  motion 
for  a  new  trial  having  been  interposed  and  overruled,  judg- 
ment was  rendered  on  the  verdict  To  set  aside  this  judg- 
ment the  plaintiffs  appealed  to  this  court 

Messrs.  Williams  &  Mo  Morris,  for  ajypellant. 

Mr.  J.  C.  Helm,  and  Mr.  Wm.  Harrisoit,  for  appellee. 

Elbert,  J.  The  superior  facilities  of  a  court  of  equity 
to  investigate  questions  of  fraud,  its  greater  power  to  afford 
relief,  the  propriety  of  investigating  questions  touching  the 
validity  of  conveyances  of  real  estate  in  a  direct  rather  than 
a  collateral  proceeding,  would  have  made  a  resort  to  its 
jurisdiction  in  this  case  advisable.  Courts  of  law,  however, 
have  generally  insisted  upon  a  broad  concurrent  jurisdiction 
in  matters  of  fraud,  and  we  accept  the  decisions  as  we  find 
them.  In  an  action  of  ejectment  it  is  competent  to  show 
that  a  conveyance  relied  upon  by  one  of  the  parties  to  the 
action  was  made  with  intent  to  defraud  creditors.  Jackson^ 
ex  dem.,  etc,  v.  Myers^  11  Wend,  635 ;  Jackson^  ex  dem.y 
etc.  V.  Burgetty  10  Johns.  456 ;  Remmington  v.  lATdTiiewnty 
14  Pet.  361 ;  Rogers  v.  Brushy  5  Gilm.  580 ;  Jameson  v. 
Beaubien^  3  Scam.  114 ;  Baze  v.  Asper^  6  Minn.  220 ;  CfrooJc 
V.  Swan^  5  Conn.  140 ;  Marcy  v.  Kinney y  9  id.  397 ;  LiUie 
V.  Wilsony  2  Root,  617. 

That  a  like  question  of  fraud  might  be  investigated  in  an 
action  of  forcible  detainer  was  held  in  the  case  of  Wilcoxen 
y.  Morgan^  2  Col.  473.  There  is  no  reason  for  prescribing 
a  different  rale  in  ejectment    If  the  assignment  by  McGov- 
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ney  to  Knox,  of  Ms  bond  ffom  Rose  was  with  intent  to 
hinder,  delay  or  defrand  his  creditors,  it  is  immaterial  that 
Rose,  the  grantor  in  the  subsequent  deed  to  Rno^,  did  not 
participate  in  the  fraudalent  intent.  That  the  deed  was  made 
to  Knox  instead  of  McGovney  would  be  in  pursuance  and 
the  result  of  the  fraudulent  assignment,  and  the  deed  must 
stand  or  fall  With  the  assignment.  If  the  taint  of  fraud  at- 
tached to  one,  it  attached  to  the  other.  The  ends  of  the 
law  cannot  be  defeated  by  indirection.  To  show  that  a  con- 
veyance was  made  with  intent  to  hinder;  delay  or  defraud 
creditors,  fhe  declarations  of  the  grantor  made  before,  and 
at  the  time  of  the  conveyance  are  admissible,  but  not  his 
declarationa  thereafter.  WUooxen  v.  Morgar^  2  G<d.,  sttpra; 
Wheeler  v.  McCarristaUy  24  HI.  40;  HaTideger  v.  Shrhardi 
61  HI.  tOl ;  ^ifhpkin^  v,  Moff&r^y  15  lit  887 ;  :^ear  v.  E^ft- 
8fi7i^  20  Johns.  142. 

The  court  erred!  in  admitting  the  declarations  of  McGov 
ney,  touching  the  assignment  of  the  bond  after  the  date  of 
the  assignment.    In  view  of  a  re-trial  we  notice  a  few  of 
the  other  questions  made. 

If  the  assignment  was  fraudulent  and  void,  it  was  imma- 
terial that  Knox  did!  not  participate  in  the  fraudalent  in- 
tent,, if  he  paid  nothing.  He  must  have  been  a  parchaser 
for  a  valuable  consideration  and  without  notice  of  the  fraud. 
§  20,  R.  S.,  p.  340 ;  Wilcoxen  v.  Morgan^  2  Col.  478.  The  evi- 
dence shows  that  l^nox  paid  nothing,  but  claimed  to  hold 
the  property  in  trust  If  the  assignment  of  his  title  bond 
by  McGovney  to  ttnox  on  the  10th  of  December  was  for 
the  purpose  of  securing  an  existing  indebtedness  to  fhe 
First  National  Bank  of  Colorado  Springs,  there  was  a  good 
and  sufficient  consideration  to  support  the  assignment. 
Although  there  is  a  conflfict  of  authority  on  the  question, 
we  regard  it  as  the  better  doctrine,  that  one  who  takes  prop- 
erty in  payment  or  security  of  a  pre-existing  debt,  is  to  be 
regarded  as  a  purchaser  for  a  valuable  consideration,  i  Hill 
iard  on  Moftg^ages,  610 ;  Herman  on  Mortgages,  §  52 ;  BaJh 
cock  v.  J&rddn^  24  tnd!.  14,  and  cases  there  cited. 
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for  years,  we  were  yet  so  long  accustomed  to  see  him  com- 
bat with  success  the  more  acute  inroads  of  disease  and  con- 
tinue in  the  active  pursuits  of  his  profession,  that  our  belief 
came  eventually  to  be  in  unison  with  our  wishes,  that  there 
were  still  in  reserve  for  him  many  valuable  years  of  honor 
and  usefulness  to  himself  and  the  State.  It  was  only  on 
the  day  before  the  last  adjonruiQent  of  this  court  that  he 
was  seen  mingling  with  his  friends,  seemingly  in  his  wonted 
health,  giving  no  sign  nor  warning  of  the  calamity  by  which 
fve  wore  eo  soon  to  be  etricken ;  ani  to-day  —  eo  sudden 
was  our  bereavement  —  he  rests  from  his  labors  forever. 
Under  these  iQir.cumstaacd8  it  is  joot  strange  that  the  first 
intelligence  of  his  death  should  have  been  received  with 
surprise  u^r  to  iooredulity  ;  indeed  nothing  better  attests 
the  high  estimation  in  which  he  was  held  by  all  classes, 
than  the  universal  reluctance  to  accept  his  reported  death, 
followed  by  the  general  gloom  and  sincere  sorrow  when  the 
melancholy  truth  was  at  last  fully  realized. 

May  it  please  your  honors :  It  is  well  known  that  Judge 
6oB8LiN£  was  already  not  undistinguished  on  his  arrival 
in  Oolorado.  Trained  in  the  old  schools,  aijd  measured  by 
their  severe  standards,  his  credentials  showed  that  he  had 
successfully  passed  the  most  exacting  of  professional  or* 
deals,  and,  as  we  know,  his  career  beire  was  in  keeping  with 
its  early  promise.  But  I  am  to  attempt  no  portrayal  of  the 
man  nor  analysis,  of  his  character;  upon  the  rare  mental 
endowments  and  moral  traits  by  which  he  reached  his  pro- 
fessional eminence  and  acquired  and  held  the  esteem  and 
affection  of  his  fellows,  it  is  not  my  purpose  to  dwell.  With 
propriety  has  this  task  been  left  to  those  who,  from  longer 
acquaintance  and  a  common  experience  with  him  on  the 
bench  and  at  the  bar,  were  best  entitled  to  be  heard,  and  the 
friendly  oflftee  has  by  them  been  most  fittingly  discliarged. 

May  it  please  your  honors  :  It  seems  but  a  moment  since 
we  retraced  our  steps,  a  procession  of  silent  mourners,  from 
the  fresh  grave  to  which  we  committed  the  poor  remains  of 
mortality.    A  true  friend,  wise  counselor,  upright  judge 


Hon.  Wm.  R.  Cjokslinb. 

has  departed  hence  forever.    Yet  t^hfle  I  ahi  8(    • 
the  irreparable  nature  of  our  bereavement,  I  feel    I 
relations  with  our  departed  friend  have  not  whol 
with  the  grave.     His  influence  is  still  to  abide  witl    i 
are  inheritors  and  custodians  of  his  fair  fatne ; 
continue  to  enjoy  the  fruits  of  his  labor ;  he  leave 
contemplation  a  character  without  stain,  and  a   i 
example. 

May  it  please  the  court :  It  only  remains  for  m  , 
half  of  the  bar  of  the  State,  to  present  to  you,  in  thes 
tlons,  their  tribute  of  honor  and  respect  to  the  m<  i 
our  departed  brother,  and  to  request  that  they  be  i  • 

Whbrbas,  Death  has  removed  from  out  midst 
GoRSLiNB,  long  a  member  of  the  bar  and  lai^e  01  1 
judges  of  the  supreme  court  of  Colorado : 

JSesolvedy  That  in  tlie  deatli  of  Judge GoBSLisrid 
has  lost  one  of  its  most  valued  citizens,  the  Imr  or  ! 
brightest  ornaments,  sooiety  one  of  it^  mosC  nsafi  I 
bers^  and  his  friends  one  whose  place  oansot  be  iilL  ; 

Resolted^  That  in  the  varied  relations  of  life  w  i 
st/stainsd  and  the  positions  he  was^  called  upon  to  ' 
the  duties  which  he  was  called  upon  to  perform,  h 
well  his  part^  aiid  ad  a  good  ckkizen^  th^  great  law, 
learned  and  upright  judge,  the  wise  counselor,  the 
friend,  and  for  his  kindness  of  heart  aiid  charity  foi 
lowmen,  he  leaves  a  name  to  be  revered  by  those  w] 
come  after  him,  and  an  example  which  is  most  wo 
imitation  by  his  brethren  of  the  bar. 

Resolved^  That  hi  a  great  ability  and  spotless  ii 
commanded  the  admiration  and  respect  of  all  wh< 
him,  and  his  qualities  of  heart  drew  aroudcid  him  a  k 
laving  friends,  to  whom  his  loss  come»  wHh  all  the 
a  personal  bereavement ;  for  of  hiih  it  iifcay  be  said,  th 
who  knew  him  best  loved  him  tiko«t 

Meaohedy  That  the  sympathies  of  therbar  are  teib 
Ids  family  in  the  sad  bweavemeat  wJlieh  hasl  fall^ 
them. 
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Resolved^  That  a  copy  of  these  resolutions  be  furniBhed 
the  family  of  oar  deceased  brother,  and  that  a  copy  be  also 
fdrnished  to  each  of  the  daily  newspapers  of  Denver,  with 
the  request  to  publish  the  same. 

Resolvedy  That  the  chairman  of  this  meeting  appoint  five 
members  of  the  bar  who  shall  each  respectively  present  a 
copy  of  these  resolutions  to  the  circuit  court  of  the  United 
States  for  the  district  of  Colorado,  the  supreme  court  of  the 
State,  the  district  court  of  Arapahoe  county,  the  district 
court  of  Oilpin  coQuty,  and  the  county  court  of  Ara])ahoe. 

On  behalf  of  the  court  Chief  Justice  Thatcheb  responded 
as  follows : 

Oenilemen  qf  the  Bar :  The  court  most  heartily  and 
cordially  unites  in  the  tribute  of  respect  to  the  memory  of 
our  deceased  professional  brother.  But  last  Tuesday,  as 
we  stood  around  the  open  grave  of  the  departed  one  and 
looked  upon  the  flowery  wreath  of  affection  as  it  rested 
upon  his  coffin,  and  beheld  and  felt  the  tears  of  sympathy 
start  from  moistened  eyes,  that  turned  to  witness  for  the 
last  time  the  precious  casket  enshrining  his  mortal  remains, 
a  feeling  of  sadness  and  grief  came  over  all  hearts.  It  is 
eminently  fitting  that  we  should  now  commemorate  his 
virtues  Imd  public  service. 

A  most  accurate  lawyer,  a  pure  and.  able  Jurist,  a  ripe 
scholar,  an  upright  citizen,  a  kind  and  trusted  friend  and 
companion,  an  afliBctionate  husband,  his  loss  is  most  deeply 
mourned  by  those  who  knew  him  best  Born  in  the  State 
of  New  York,  he,  when  yet  comparatively  a  young  man, 
removed  to  Wisconsin  and  entered  upon  the  practice  of  his 
profession,  in  which  he  soon  took  high  rank.  Onoe  by  ap- 
pointment and  once  by  election  he  acceptably  and  ably  filled 
the  office  of  District  Judge  in  that  State.  In  1860  he  selected 
Colorado  as  his  future  home,  and  either  as  an  honored  mem- 
ber of  the  bar  or  the  bench,  he  here  remained  in  active  life 
until  his  dying  day.  For  four  years,  from  June,  1866,  he 
was  a  valued  member  of  the  supreme  bench  of  our  late 
Territory.  His  appointment  to  that  position  was  merited 
alike  by  his  eminent  ability  and  incorruptible  int^ty. 
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He  inspired  suitors  in  coart^  and  the  people  at  large,  with 
the  confidence  that  so  long  as,  and  to  the  extent  that  the 
administration  of  justice  should  be  intrusted  to  him,  it 
would  never  be  diverted  from  its  pure  channels.  In  shaping 
the  jurisprudence  of  this  Commonwealth,  his  master  hand 
may  be  distinctly  traced.  Clearness  of  reasoning,  depth  of 
thought,  and  polished  language,  characterize  his  published 
opinions.  His  talent  for  discriminating  the  true  from  the 
fidse,  his  power  in  nicely  weighing  arguments  made  him  a 
most  excellent  judge,  and  a  great  auxiliary  to  his  brethren 
on  the  bench. 

To  his  mind  the  system  of  law  was  a  system  of  justice, 
and  in  his  opinions  there  is  apparent  eflfbrt  to  decide  the 
questions  presented  upon  their  substantial  merits,  untram- 
meledby  mere  technicalities,  except  in  so  fkr  as  they  were 
thought  to  be  essential  safeguards  in  the  due  administra- 
tion of  justice.  As  a  practitioner  he  was  uniformly 
esteemed  by  his  brethren  of  the  bar.  Unostentatious  in  his 
manners,  of  quiet,  modest  deportment,  he  was  never  capti- 
vated by  the  arena  of  the  court  room.  As  a  counselor, 
however,  he  stood  pre-eminent  His  advice  was  greatly 
sought  and  highly  prized.  To  the  younger  members  of  the 
profession  he  ever  held  out  a  helping  hand.  In  all  the 
varied  relations  of  life  he  strove  conscientiously  to  discharge 
his  duties,  and  now  at  the  age  of  fifty-six,  honored  and 
respected,  he  is  laid  with  his  fathers.  He  did  not  pretend 
to  be  without  faults.  Like  ourselves,  he  was  human.  like 
ourselves,  he  had  foibles.  But  let  no  one  violate  the  sacred* 
ness  of  the  grave  by  uncovering  them. 

"  No  farther  seek  his  merits  to  disclose, 
Kor  draw  his  frailties  from  their  dread  abode, 
Where  they  alike  in  trembling  hope  repose— 
The  bosom  of  his  Father  and  his  Ciod.'* 

And  it  is  now  ordered  that  the  resolutions  which  sotmth- 
fully  i)ortray  the  character  of  our  departed  brother  be 
entered  upon  the  records  of  this  court  as  a  perpetual 
memorial,  an  enduring  monument  to  his  great  worth. 
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NOTES 

ON  THE 

COLORADO  REPORTS. 

CASES  IN  4  COLORADO. 


4  COLO.  1,  DENVER,  S.  P.  &  P.  R.  CO.  v.  WOODWARD. 
Collateral  attack  on  right  of  acting;  administrator. 

Cited  in  note  in  81  A.  S.  H.  552,  on  collateral  attack  on  right  of  act- 
ing administrators. 
Admission  by  plea  to  merits  in  act 'on  for  wrongful  death. 

Cited  in  Hanley  v.  West  Virginia,  C.  &  P.  R.  Co".  59  W.  Va.  419,  53 
S.  £.  625,  holding  that  plea  to  merits  in  action  for  death  by  wrongful 
act  admits  representative  character  in  which  plaintiff  sues. 
Validity  of  summons  signed  by  Judge. 

Cited  in  McXevins  v.  McNevins,  28  Colo.  245,  64  Pac.  199,  holding 
summons  issued  and  si^i^cd  by  county  judge  void,  when  he  has  ap- 
pointed clerk,  notwithstanding  clerk's  disqualification. 
Time  to  object  to  form  of  verdict. 

Cited  in  Quimby  v.  Boyd,  8  Colo.  194,  6  Pac.  462,  holding  that  objec- 
tions to  form  of  verdict  cannot  be  raised  for  first  time  in  this  court. 
Measure  of  damages  for  death  by  wrongful  act. 

Cited  in  Moffatt  v.  Tenney,  17  Colo.  189,  30  Pac.  348,  holding  meas- 
ure of  damages  in  action  for  death  by  negligence  pecuniary  loss  which 
party  entitled  to  sue  will  be  likely  to  suffer;  Hayes  v.  Williams,  17 
Colo.  465,  30  Pac.  352,  holding  compensatory  damages  for  negligently 
causing  death  estimated  accumulations  of  deceased  during  probable  re- 
mainder of  his  life;  Kooney  v.  New  York,  N.  II.  &  H.  R.  Co.  173  Mass. 
222,  53  N.  E.  435,  holding  that  if  all  elements  entering  into  problem 
could  be  accurately  determined,  principle  applicable  to  purchase  of 
annuity  would  enter  into  determination  of  amount  of  damages  to  be 
allowed  for  loss  of  ability  to  earn  Wi\.2e8. 

Cited  in  note  in  1  L.R.A.(N.S.)  l^^  f  ^j^  evidence  ol  babUa  and  cbar- 
•cter  of  person  injured  or  killed,  aa  ^  '*      .^g  da«^«^%^*« 
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Degree  of  care  required  of  street  railways. 

Cited  in  Spollman  v.  Lincoln  Rapid  Transit  Go.  36  Neb.  890,  20  LJUL 
316,  38  Am.  St.  Rep.  753,  55  N.  W.  270,  holding  street-railway  com- 
panies bound  to  exercise  extraordinary  care  and  utmost  skill,  diligence 
and  human  foresight. 
Presumption  of  negligence  from  happening  of  accident. 

Cited  in  Wall  v.  Livezay,  6  Colo.  465,  holding  presumption  that  acci- 
dent to  passenger  by  failure  of  machinery,  appliances,  or  means  of  trans- 
portation was  caused  by  want  of  due  care  by  carrier;  Citizens*  Street 
R.  Co.  V.  Hoffbauer,  23  Ind.  App.  614,  56  N.  E.  54,  holding  presumption 
that  accident  to  passenger  through  defective  car,  or  from  its  manage- 
ment, or  from  anything  pertaining  to  service  which  company  ought  to 
control  was  caused  by  negligence  of  carrier. 

Cited  in  notes  in  6  A.  S.  R.  794,  on  presumption  of  negligence  from 
injury;  15  L.RA.  86,  on  presumption  of  negligence  from  occurrence  of 
accidents. 

4  COLO.  13,  DRUMMOND  v.  CARSON. 

4  COLO.  14,  WYATT  v.  FREIiiMAN. 

Taking  of  appeal  as  entry  of  appearance. 

Cited  in  Gates  v.  Mack,  6  Colo.  401,  holding  act  of  taking  appeal  entry 
of  appearance  of  appellant  in  appellate  court;  Paul  v.  Rooks,  16  Colo. 
App.  44,  63  Pac.  711;  School  Dist.  No.  38  v.  Waters,  20  Colo.  App.  108, 
77  Pac.  255, — holding  appeal  from  judgment  of  justice  of  peace  to 
county  court  waiver  of  defects  in  form  of  service,  or  want  of  proces?. 
Filing  of  appeal  bond  as  waiver  of  defects  in  service. 

Cited  in  Charles  v.  Amos,  10  Colo.  272,  15  Pac.  417,  holding  filing  of 
appeal  bond  in  appellate  court  waiver  of  objection  to  jurisdiction  of 
that  court;  Fowler  v.  Fowler,  15  Okla.  529,  82  Pac.  923,  holding  givin? 
of  appeal  bond  appearance  to  action  and  waiver  of  any  question  as  to 
jurisdiction  of  court  over  person  of  defendant. 

Distinguished   in  White  House  Mountain  Gold  Min.  Co.  v.  Powell, 
30  Colo.  397,  70  Pac.  679,  holding  filing  of  appeal  bond  by  defendant  in 
county  court  on  appeal  to  district  court  not  such  appearance  as  waives 
objection  to  service  of  summons. 
Appearance  by  answer  as  waller  of  defects  In  summons. 

Cited  in  Union  P.  R.  Co.  v.  De  Busk,  12  Colo.  294,  3  L.R.A.  350,  13 
Am.  St.  Rep.  221,  20  Pac.  752,  holding  filing  of  answer  waiver  of  all 
objections  to  summons  and  return  thereof  and  to  jurisdiction  of  court 
over  person  of  defendant;  Keyser  v.  Pollock,  20  Utah,  371,  59  Pac.  87, 
holding  general  appearance  of  defendant  by  answer  waiver  of  objections 
to  summons  and  to  jurisdiction  of  court  over  person. 
Suflficlency  of  answer  by  oflBccr  pleading  Jnstlflcation. 

Cited  in  Johnson  v.  Bailey,  17  Colo.  59,  28  Pac.  81,  holding  that  an- 
swer defective  as  justification  imder  legal  process  may  be  aided  by 
5*x)of}  Williams  v.  Mellor,  12  Colo.  1,  19  Pac.  839,  holding  that  oflScer 
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pleading  Juatification  must  allege  and  prove  existence  and  validity  of 
judgment  as  well  as  writ;  Masters  v.  Teller,  8  Okla.  271,  56  Pac.  1067, 
holding  that  officer  pleading  justification  must  allege  and  prove  valid 
writ  issued  by  court  of  competent  jurisdiction. 
Validity  of  conveyances  in  fraud  of  creditors. 

Cited  in  Townsend  v.  Pertersen,  12  Colo.  491,  21  Pac.  619,  to  the 
point  that  conveyances  made  with  intent  to  hinder  or  defraud  cred- 
itors are  void,  as  against  creditors  so  affected. 
Replevin  against  oflicer. 

Cited  in  note  in  25  A.  S.  R  267,  on  replevin  against  ofiScer. 

4  COIiO.  17,  OOTjE  v.  CHEOVENDA. 

Measure  of  damages  for  nondelivery  of  property. 

Cited  in  Sutherland,  Dam.  3d  ed.  1879,  on  difference  between  contract 
price  and  market  value  of  goods  at  time  and  place  for  delivery  as 
damage* 

4   COIjO.   22,  WIIiliOUGHBT  v.  GEORGE,  Ijater  appeal  in   5 

Colo.  80. 
Method  of  reviewing  Judgment  of  district  court. 

Cited  in  Bernard  v.  Boggs,  4  Colo.  73;  Connor  v.  Connor,  4  Colo.  74; 
Hewitt  V.  Colorado  Springs  Co.  5  Colo.  184, — ^holding  that  under  code 
appeal  is  only  method  by  which  judgment  of  district  court  may  be. 
reviewed  here. 

Distinguished  in  Harvey  v.  Travelers'  Ins.  Co.  18  Colo.  354,  32  Pac, 
935,  holding  that  writ  of  error  will  lie  in  civil  cases;  Stebbins  v.  An- 
thony, 5  Colo.  273,  holding  that  state  constitution  took  place  of  organic 
law  of  territory  in  continuing  writ  of  error  from  this  court  to  county 
courts. 

Power  of  legislature  to  abolish  writs  of  error  from  supreme 
court. 

Cited  in  People  v.  Rochmond,  16  Colo.  274,  26  Pac.  929,  holding  that 
writs  of  error  from  supreme  court  may  be  abolished  unless  preserved 
by  constitution. 

4  COTiO.  24,  litJNDIN  v.  KANSAS  P.  R.  CO. 

4  COTiO.  24,  TRIPP  v.  FISKB. 

Duty  of  court  to  enter  judgment  of  nonsuit  or  direct  verdict. 

Cited  in  Stratton  v.  Union  P.  R.  Co.  7  Colo.  App.  126,  42  Pac.  602, 
holding  court  bound  to  nonsuit  where  evidence  does  not  warrant  verdict 
for  plaintiff;  Brown  Bros.  v.  Potter,  13  Colo.  App.  512,  58  Pac.  785, 
holding  court  bound  to  direct  verdict  where  evidence  such  that  contrary 
Verdict  would  have  to  he  set  aside;  Niohol^s  ^-  ^^'Shanc,  16  Colo.  App. 
165,  64  Pac.  375,  holding  court  bound  +    enter  judgment  of  nonsuit,  upon 
motion  of  defendant,  if  any  Plenio^s^      -  -vfooi  T\ec^aftwv  to  ms^V^  out 
plaintiff's  c^se  is  wanting;  Guldarrr,.      ^^      pVrVjeW,  ^^  Co\o.  ^^^,  ^4  Pao. 
Colo.  Ann.— 9.  *^^    v,.  ^ 
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556,  holding  that  court  may  enter  judgment  of  nonsuit  in  Jury  trial, 
on  motion  of  defendant  when  plaintiff  fails  to  introduce  sufficient  evi- 
dence to  warrant  judgment  in  his  favor;  Brown  v.  Lapham,  22  Colo. 
264,  44  Pac.  504,  holding  rendition  of  judgment  of  nonsuit  instead  of  up- 
on merits  immaterial  error  when  proof  insufficient  to  sustain  decree  in 
plaintiff's  favor;  Livesay  ▼.  First  Nat.  Bank,  36  Colo.  526,  6  LJLA. 
(N.S.)  598,  118  Am.  St.  Rep.  120,  86  Pac.  102,  holding  trial  court  jus- 
tified in  directing  verdict  for  defendant  when  evidence  insufficient  to 
sustain  it. 
Conclusiveness  of  Judgment  of  nonsuit. 

Cited  in  Denver  &  R.  G.  R.  Co.  v.  lies,  25  Colo.  19,  53  Pac  222, 
holding  judgment  of  nonsuit  not  res  judicata. 

4  OOLO.  25,  DENY£R  v.  CAPELLI,  S4  AM.  REP.  62. 
liiability  of  city  for  negligence. 

Cited  in  Denver  v.  Spencer,  34  Colo.  270,  2  L.R.A.(N.S.)  147,  114  Am. 
St.  Rep.  158,  82  Pac.  590,  7  A.  &  E.  Ann.  Cas.  1042,  holding  city  liable 
for  negligence  of  its  park  commission  in  constructing  platform  in  park. 

Cited  in  Sackett,  Instruct.  Jur.  (3d  ed.)  1082,  on  effect  of  defective 
plan  of  public  improvement  upon  liability  of  city  for  injury  resulting 
therefrom;  Farnham,  Waters,  1131,  on  liability  of  municipality  for 
injury  resulting  from  negligent  execution  of  plan  for  improyements. 

Cited  in  notes  in  79  A.  D.  475,  on  acts  of  municipal  corporations  as 
judicial  or  ministerial;  30  A.  S.  R.  380,  on  liability  of  cities  for  negli- 
gence and  other  misconduct  of  officers  and  agents;  66  A.  D.  436,  on 
municipal  liability  for  injury  in  execution  of  governmental  or  sovereign 
powers. 
—  As  to  'drains  and  sewers. 

Cited  in  Wolfif  v.  Denver,  20  Colo.  App.  135,  77  Pac.  364,  holding  city 
council  in  exercise  of  legislative  power  for  police  purposes  in  establishing 
sewer  district;  Denver  v.  Rliodes,  9  Colo.  554,  13  Pac.  729,  holding  city 
bound  to  keep  surface  water  drains  in  repair  and  free  from  obstruc- 
tions; Knostman  &  P.  Furniture  Co.  v.  Davenport,  99  Iowa,  589,  68 
N.  W.  887,  holding  city  not  liable  for  mere  mistake  in  judgment  as  to 
sufficiency  of  drain;  Watters  v.  Omaha,  76  Neb.  855,  110  N.  W.  981, 
14  A.  &  E.  Ann.  Cas.  750,  holding  city  not  liable  for  defective  plan 
of  public  work,  unless  construction  manifestly  dangerous  to  all  reason- 
able minds;  Springfield  v.  Spence,  39  Ohio  St.  665,  holding  municipal 
corporation  not  liable  for  simply  failing  to  provide  drainage  for  sur- 
face water. 

Cited  in  Farnham,  Waters,  1140,  on  public  authorities  and  not  citi- 
zens as  having  right  to  select  plan  for  drainage;  Farnham,  Waters, 
1054,  on  right  of  railroad  to  compensation  for  construction  of  drain  by 
city  across  right  of  way;  Farnham,  Waters,  1141,  on  nonliability  of 
municipality  for  injury  resulting  from  defective  plan  of  drainage;  Fam* 
ham,  Waters,  1160,  on  nonliability  of  municipality  for  injuries  by  ovei** 
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flow  of  drainage  caused  by  storms;  Farnham,  Waters,  1170,  on  necessity 
that  municipality  keep  drains  in  repair. 

Cited  in  notes  in  54  A.  R.  672,  on  municipal  liability  as  to  sewers; 
29  A.  S.  R.  738,  743,  on  municipal  liability  for  defects  in  and  want  of 
repair  of  sewers;  61  L.R.A.  684,  686,  696,  709,  on  duty  and  liability  of 
municipality  with  respect  to  drainage. 
Iirhen  correct  instruction  cures  erroneous  ones. 

Cited  in  Boulder  v.  Niles,  9  Colo.  415,  12  Pac.  632,  holding  fact  that 
other  instructions  given  on  behalf  of  defendant  are  partially  correct  is 
not  material,  where  it  cannot  be  determined  by  which  instruction  jury 
was  governed. 
Deflnltion  of  proximate  cause. 

Cited  in  Lyons  v.  Watt,  43  Colo.  238,  18  L.R.A.(N.S.)  1135,  95  Pac. 
949,  defining  "proximate  cause." 

4  COLO.  80,  KANSAS  P.  R.  CO.  v.  WARD. 
Duty  of  railroad  company  towards  trespassers. 

Cited  in  Kennedy  v.  Denver,  S.  P.  &  P.  R.  Co.  10  Colo.  493,  16  Pac. 
210  (dissenting  opinion),  on  duty  owing  by  railroad  company  to  tres- 
passer on  its  track. 

Cited  in  note  in  90  A.  D.  55,  on  duty  and  liability  of  railroad  com- 
pany towards  persons  other  than  lawfully  on  premises  without  contract 
relations. 
Who  arc  trespassers  on  railroad's  right  of  way. 

Cited  In  St.  Onge  v.  Day,  11  Colo.  368, 18  Pac.  278,  holding  occupation 
of  railroad  company's  right  of  way  by  kilns  and  wood  piles  of  owner 
of  land  through  which  it  passes,  trespass. 
SnCHclency  of  exceptions  to  Instructions. 

Cited  in  Bradbury  v.  Alden,  13  Colo.  App.  208,  57  Pac.  490;  Ritchey 
V.  People,  23  Colo.  314,  47  Pac.  384, — ^holding  exceptions  to  instructions 
separately  paragraphed  and  numbered  sufficient,  where  immediately  fol- 
lowing any  numbered  paragraph  was  exception:  To  giving  of  which 
instruction  plaintiff  then  and  there  excepted;  Moffatt  v.  Tenney,  17 
Colo.  189,  30  Pac.  348,  holding  that  this  court  will  not  consider  objec- 
tion as  to  numbering  and  signing  instructions,  unless  timely  objection 
made  in  trial  court. 

Cited  in  note  in  99  A.  D.  138,  on  instructions  to  Jury  and  requisites 
to  obtaining  review. 
—  General  exceptions. 

Cited  in  Coon  v.  Rigden,  4  Colo.  275,  holding  ruling  on  instructions 
by  trial  court  not  reviewable  here  when  exception  thereto  general; 
Wooton  V.  Seigel,  5  Colo.  424;  Miller  v.  People,  23  Colo.  96,  46  Pac. 
Ill;  Portland  Gold  Min.  Co.  v.  O'Hara,  45  Colo.  416,  101  Pac.  773,— 
holding  that  general  objection  to  instnictions  en  masse  will  not  be 
considered  by  court  upon  review;  Keith  v.  Wells,  14  Colo.  321,  23  Pac. 
991;  McFeters  v.  Pierson,  15  Colo.  2(\\  22  ^^-  ^^-  ^^V*  ^^^»  ^*  ^*®- 
1076;  Ruby  Chief  Min.  &  Mill.  Co,  v  Ys.' ^ticc,  2S  Colo.  4,  52  Pac.  210»— 
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review  alleged  erroneous  portions  of  charge;  Schollay  v.  Moffitt-Weat 
Drug  Co.  17  Colo.  App.  129,  67  Pac.  182,  holding  general  exception  to 
oral  charge  embracing  distinct  legal  propositions  useless  if  any  of  the 
propositions  were  sound. 

Province  of  court  and  Jury  in  determining  question  of  negli- 
gence. 

Cited  in  Colorado  C.  R.  Co.  ▼.  Holmes,  5  Colo.  197,  holding  question 
of  negligence  for  court  when  negligence  or  its  absence  is  evident  and 
unquestionable;  Silver  Cord  Combination  Min.  Co.  v.  McDonald,  14  Colo. 
191,  23  Pac.  346,  16  Mor.  Min.  Rep.  171,  holding  questions  of  negligee 
and  contributory  negligence  questions  of  fact  for  jury. 

Cited  in  Sackett,  Instruct.  Jur.  (3d  ed.)  260,  on  credibility  and  weight 
of  testimony  as  for  jury  where  evidence  is  conflicting. 
Necessity  of  court  repeating  instructions. 

Cited  in  Blair  v.  Groton,  13  S.  D.  211,  83  N.  W.  48,  holding  instruc- 
tion given  in  substance  in  general  charge  properly  refused. 

4  COLO.  38,  SEARS  ▼.  TAYIjOB,  5  MOR.  MIN.  REP.  318. 
Title  by  occupancy  as  interest  in^real  estate. 

Cited  in  Aspen  Min.  &  Smelting  Co.  v.  Rucker,  28  Fed.  220,  holding 
possessory  rights  of  discoverer  of  mine,  who  has  further  rights  as  to 
acquisition  of  title,  real  estate  title;  Cary  Hardware  Co.  ▼.  McCarty, 
10  Colo.  App.  200,  50  Pac.  744,  holding  title  by  occupancy  alone  assign- 
able interest  in  real  estate;  Roseville  Alta  Min.  Co.  v.  Iowa  Gulch 
Min.  Co.  15  Colo.  29,  22  Am.  St.  Rep.  373,  24  Pac  920,  16  Mor.  Min. 
Rep.  93,  holding  title  by  occupancy  interest  in  realty  capable  of  being 
conveyed  by  deed. 
When  ejectment  will  lie. 

Cited  in  note  in  116  A.  S.  R.  568,  on  property  or  invasion  of  posses- 
sion  fop  which  ejectment  is  maintainable. 
Presumption  of  ownership  from  possession. 

Cited  in  Patchen  v.  Keeley,  19  Nev.  404,  14  Pac.  347,  holding  pos- 
sessor of  real  estate  presumed  to  be  owner  until  contrary  shown; 
Lebanon  Min.  Co.  v.  Consolidated  Republican  Min.  Co.  6  Colo.  371, 
holding  proof  of  possession  of  mining  claim  in  possessory  action  prims 
facie  evidence  of  title. 

Cited  in  Sackett,  Instruct.  Jur.  (3d  ed.)  709,  on  presumption  of 
ownership  of  real  estate  from  actual  peaceable  possession. 

4  COLO.  44,  LA  CROSSE  GOLD  MIN.  CO.  Y.  SGUDDCB,  1 

MOR.  MIN.  REP.  446. 
Sufficiency  of  judgment  on  appeal. 

Cited  in  Langley  v.  Fitzgerald,  43  Colo.  301,  95  Pac.  923,  holding 
substantial  conflict  in  evidence,  and  its  legal  sufficiency  to  sustain  tad- 
i!j^  .ry  in  Ditler  that  jud^niout  Ui^jt    ;—  --^    ..^jait^ij  uii  up^^l 
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4  COIiO.  45,  HETZER  v.  PEOPIjE. 

liicense  from  city  or  county  as  defense  to  prosecution  by  state. 

Cited  in  Cunningham  v.  People,  1  Colo.  App.  155,  27  Pac.  949,  holding 
saloon-keeper  selling  under  license,  granted  by  board  of  trustees  of 
town,  not  liable  to  indictment  under  state  law  for  ''keeping  open  tip- 
pling house  on  Sunday;"  HulTsmith  v.  People,  8  Colo.  175,  54  Am.  Rep. 
550,  6  Pac.  157,  holding  that  same  statute  which  confers  upon  city 
exclusive  control  over  tippling  houses  divests  state  of  its  control  over 
them;  Rogers  v.  People,  9  Colo.  450,  59  Am.  Rep.  146,  12  Pac.  843, 
holding  that  party  cannot  be  indicted  for  keeping  bawdy  house  imder 
state  law  where  power  to  suppress  same  delegated  to  and  accepted  by 
city  which  enacts  ordinance  covering  offense;  Heinssen  v.  State,  14  Colo. 
228,  23  Pac.  995,  holding  fact  that  tippling  house  is  situated  in  city 
having  conditional  authority  to  license  it  no  defense  to  prosecution 
under  state  law  for  keeping  open  on  Sunday;  Mclnerney  v.  Denver,  17 
Colo.  302,  29  Pac.  516,  holding  that  keeper  of  tippling  house  may  be 
proceeded  against  under  either  city  ordinance  or  general  statute,  or  both. 

4  OOIiO.  47,  VANCE  v.  MARONEY, 

Sufficiency  of  return  non  inventus,  before  return  day  of  writ. 

Cited  in  Cheely  v.  Clayton,  110  U.  S.  701,  28  L.  ed.  298,  4  Sup.  Ct 
Rep.  328;  Clayton  v.  Clayton,  4  Colo.  410;  Israel  v.  Arthur,  7  Colo.  5, 
1  Pac.  438, — to  the  point  that  return  non  inventus  before  return  day 
of  writ  will  not  support  notice  by  publication  and  leaves  court  without 
authority  to  proceed  to  judgment. 
Decrees  reviewable  In  supreme  court  by  writ  of  error. 

Cited  in  Sloan  v.  Strickler,  12  Colo.  179,  20  Pac.  611,  holding  decree 
for  sale  of  deccdent^s  land  to  pay  debts  reviewable  in  supreme  court 
by  writ  of  error. 

4  COLO.  50,  GEORGETOWN  &  S.  P.  R.  CO.  v.  HUTCHINSON, 
Failure  of  commissioners  to  record  contract  as  defense. 

Cited  in  Long  v.  Pierce  County,  22  Wash.  330,  61  Pac.  142,  holding 
failure  of  county  commissioners  to  enter  contract  on  its  records  no 
defense  to  action  thereon. 

i  COLO.  52,  SISTY  v.  BEBEE. 

Necessity    of    defendant   filing   cross-bill    to    obtain    affirmative 
relief. 
Cited  in  Mills  v.  Buttrick,  4  Colo.  53,  holding  defendant  in  suit  in 
chancery  failing  to  file  cross -bill  not  entitled  to  affirmative  relief. 

4   OOLO.    53,   MILLS   ▼.   BUTTRICK,   Rehearing  denied   in   4 
Colo.  123. 
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4  COLO.  58,  GARGAN  v.  SOHOOIi  DIST.  NO.   15. 
liiabiUty  of  surety  or  ^ruarantor  after  chan^^e  in  membership 
of  principal  debtor. 

Cited  in  Brandt,  Suretyship,  3d  ed.  288,  on  nonliability  of  surety 
for  clerk  of  sole  trader  after  he  takes  in  partner. 

Cited  in  note  in  12  Eng.  Rul.  Cas.  482,  on  continuance  of  guaranty 
to  fluctuating  body  after  change  in  membership. 
Meaning  of  word  "defendants"  in  plea. 

Cited  in  Streeter  v.  Marshall  Silver  Min.  Co.  4  Colo.  535,  7  Mor. 
Min.  Rep.  660,  holding  use  of  words  "the  defendants"  in  pleas  subse* 
quent  to  first  of  series,  which  expressly  designates  for  whom  counsel 
appear,  designate  defendants  in  first  plea,  and  is  not  appearance  of 
defendant  not  named  in  first  plea. 
Right  to  reverse  Judgment  against  several,  as  to  one  defendant 

Cited  in  Teller  v.  Hartman,  16  Colo.  447,  27  Pac.  947,  holding  that 
error  in  judgment,  upon  appeal  by  part  of  defendants,  will  not  be  con- 
sidered where  it  affects  only  non-appearing  defendant;  Owl  Canon  Gjp- 
sum  Co.  T.  Ferguson,  2  Colo.  App.  219,  30  Pac.  255  (dissenting  opinion), 
on  inability  to  reverse  entire  judgment  against  several  defendants  as 
to  one  only. 

Cited  in  notes  in  91  A.  8.  R.  368,  on  entirety  of  judgments  void  as 
against  some  of  the  parties;  32  Am.  Dec.  605,  on  invalidity  of  judg- 
ment as  to  part  of  defendants. 

4  COLO.  59,  HEATON  v.  MYERS. 

Right  of  defendant  to  present  same  defense  by  different  pleas. 

Cited  in  Hurd  v.  Smith,  5  Colo.  233,  denying  defendant  right  to  con- 
tinue to  present  same  defense  by  different  pleas;  Sylvester  v.  Craig, 
18  Colo.  44,  31  Pac.  387,  holding  filing  of  new  answer  waiver  of  right 
to  assign  error  upon  ruling  sustaining  demurrer  to  answer;  Anthony 
V.  Slayden,  27  Colo.  144,  60  Pac.  826,  holding  party  who  assigns  error 
either  to  rulinp^  refusing  leave  to  file  or  striking  from  files  amended 
pleading  may  not  also  assi(;n  error  to  previous  ruling  sustaining  dc« 
murrer  to  earlier  pleading  which  amended  one  supplanted. 

Cited   in   Abbott's   Pleadings,   2d    ed.    1336,   as   to  what    evidence  is 
admissible  under  pica  of  general  issue  in  assumpsit. 
Waiver   of   demurrer   by   filing   amended   pleading. 

Cited  in  Enright  v.  Midland   Sampling  &  Ore  Co.  33  Colo.  341,  80 
Pac.  1041,  holding  error  in  sustaining  demurrer  to  complaint,  waived 
by  filing  amended  complaint. 
Parol  evidence  to  charge  un-named  party  in  note. 

Cited  in  Keck  v.  Sedalia  Brewing  Co.  22  Mo.  App.  187,  holding  that 
terms  and  obligations  of  negotiable  note  are  to  be  found  written  within 
its  corners;  Sparks  v.  Despatch  Transfer  Co.  104  Mo.  531,  12  L.R.A. 
714,  24  Am.  St.  Rop.  351,  15  S.  W.  417,  holding  extrinsic  evidence  inad- 
missible to  show  agency  of  president  of  corporation  who  signed  notes 
in  his  own  name. 
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Distinguished  in  Anderson  v.  Portland  Flouring  Mills  Co.  37  Or.  483, 
50  L.R.A.  235,  82  Am.  St.  Rep.  771,  60  Pac.  839,  holding  parol  evidence 
admissible  to  establish  liability  upon  warehouse  receipts. 
Capability  of  promissory  note  being  subject  matter  of  subsequent 
parol  a^rreement. 

Cited  in  Fisher  v.  Stevens,  143  Mo.  181,  44  S.  W.  769,  holding  that 
promissory  note  may  be  subject  matter  of  contract  by  subsequent 
agreement  by  parol,  if  contract  supported  by  independent  consideration. 
"What. triable  nnder  general  issue  in  assumpsit. 

Cited  in  Watson  v.  Lemen,  9  Colo.  200,  11  Pac.  88,  to  the  point  that 
at  common  law  question  whether  right  of  action  had  accrued  when  suit 
commenced  is  triable  under  general  issue. 

4  COLO.  «5,  IiOCK£  v.  OENTRAIi,  84  AM.  R£P.  66. 
Right  of  officer  to  recover  on  ground  of  implied  contract. 

Cited  in  Durango  v.  Hampson,  29  Colo.  77,  66  Pac.  883,  holding  no 
assumpsit  implied  on  part  of  municipal  corporation  in  respect  to  serv- 
ices performed  by  officer  for  which  ordinances  allow  no  compensation; 
Garfield  County  v.  Leonard,  26  Colo.  145,  57  Pac.  693,  holding  that  no 
implied  assumpsit  existed  between  county  clerk  and  county  for  services 
rendered  as  clerk  for  which  no  fees  were  specially  fixed  by  law;  Taylor 
v.  Big  Horn  County,  11  Wyo.  106,  70  Pac.  835,  denying  officer  right  to 
recover  from  public  on  ground  of  implied  contract. 

4   OOIiO.    68,   BISHOP   v.   GRIFFITH. 

4  COLO.  71,  FIRST  NAT.  BANK  t.  BERNARD. 

4  COI/O.   78,  BERNARD  t.  BOGGS. 

Right  of  party  to  appeal  from  Judgement  in  his  favor. 

Cited  in  Lockhaven  Trust  &  S.  D.  Co.  v.  United  States  Mortg.  it  T. 
Co.  19  Colo.  App.  28,  73  Pac.  409,  holding  that  judgment  in  favor  of 
party  seeking  to  have  it  reviewed  cannot  be  reviewed  on  appeal,  al- 
though judgment  not  rendered  for  amount  asked  for;  Hall  v.  Pay  Rock 
Consol.  Min.  Co.  6  Colo.  81,  denying  party  in  whose  favor  judgment  is 
rendered  right  to  appeal  to  this  court;  Harvey  v.  Travelers'  Ins.  Co. 
18  Colo.  354,  32  Pac.  935,  holding  party  not  allowed  to  appeal  from 
judgment  in  his  own  favor. 

4  COLO.   74,  CONNOR  v.  CONNOR. 
Judfpnents  afTeoted  by  appeal  statutes. 

Cited  in  Eicholtz  v.  Wilbur,  4  Colo.  434,  holding  causes  commenced 
before,  and  prosecuted  to  judgment  since  Code  went  into  effect  appeal- 
able to  this  court  under  former  practice  or  under  Code  at  election  of 
appellant;  Richardson  v.  Fitzgerald,  132  Iowa,  253,  109  N.  W.  866, 
holding  statutes  giving  right  to  appeal  only  applicable  to  such  judg- 
ic  nts  as  are  rendered  subsequent  to  their  enactment. 


Digitized  by 


Google 


4  Colo.1  NOTES  ON  COLORADO  REPORTS.  136 

Distinguished  in  Hewitt  ▼.  Colorado  Springs  Co.  5  Colo.  1S4,  holding 
that  no  appeal  will  lie  from  judgment  of  nonsuit  in  action  eommenced 
prior  to  date  Code  went  into  effect. 
Certiorari  from  district  to  county  courts. 

Cited  in  Re  Rogers,  14  Colo.  18,  22  Pac.  1053,  holding  judgments  of 
county  courts  subject  to  review  by  writs  of  certiorari  from  district 
courts. 
Appeal  as  continuance  of  snit. 

Cited  in  Colorado  Springs  Co.  7.  Cowell,  6  Colo.  73;  Ohio-Colorado 
Min.  &  Mill.  Co.  v.  Elder,  47  Colo.  63,  99  Pac.  42,— holding  perf«ting 
of  appeal  continuation  of  suit  in  which  judgment  appealed  from  was 
rendered. 

4  COLO.   76,  JACKSON  t.  HcMURRAT,   12  MOR.  MIN.  BEP. 
164. 

4  COLO.  77,  HURD  v.  WHITSETT. 

What  constitutes  tenancy  from  montli  to  montb. 

Cited  in  Edmundson  v.  Preyville,  12  Colo.  App.  73,  54  Pac  394,  hold- 
ing tenancy  from  month  to  month  where  tenant  goes  into  possession 
without  any   agreement  as  to  terms   and  rent  reserved  is  payable 
monthly. 
Re.servation  of  rent  as  criteria  of  duration  of  term. 

Cited  in  White  v.  Sohn,  65  W.  Va.  409,  64  S.  E.  442,  holding  resenra- 
tion  of  rent,  with  payment  at  stated  periods,  one  of  principal  criteria 
to  determine  duration  of  term. 
Right  of  landlord  to  Ax  rent  of  holdover  tenant. 

Distinguished  in  Atkinson  v.  Cole,  16  Colo.  83,  26  Pac.  815,  holding 
that  landlord  cannot  arbitrarily  &x  by  notice  amount  of  rent  which 
objecting  tenant  must  pay  when  holding  over. 
Word  * 'terms*'  defined. 

Cited  in  Covin  v.  Chicago,  132  Fed.  848,  holding  phrase  "terms  and 
conditions,  rights  and  privileges"  not  employed  to  convey  power  over  or 
relating  to  time  or  period  through  which  tenure  dealt  with  is  entitled  to 
run;  Pilcher  v.  English,  133  Ga.  496,  66  S.  E.  163,  holding  county 
authorities  not  required  to  state  in  advertisement  for  bids  on  court 
house  exact  or  approximate  price,  because  statute  provided  that  ^'terms'* 
of  contract  be  specified;  Ceranto  v.  Trimboli,  63  W.  Va.  340,  60  S.  E. 
138,  construing  word  "terms"  in  affidavit  to  mean  "demand;"  Blair  v. 
Chicago,  201  U.  S.  400,  50  L.  ed.  801,  26  Sup.  Ct.  Rep.  427  (dissenting 
opinion),  on  meaning  of  words  "terms  and  conditions." 

4   COLO.   90,  HAGER  v.  RICE,   34  AM.  REP.   68. 

Parol  evidence  to  explain  draft. 

Cited  in  La  Salle  Nat.  Bank  v.  Tolu  Rock  &  Rye  Co.  14  HI.  App. 
141,  holding  parol  evidence  admissible  that  it  was  the  intention  of  th9 
parties  to  bind  the  corporation  by  a  nots  executed  in  the  name  of  an 
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individual  followed  by  the  term  Prest.  and  indorsed  with  the  name  of 
the  corporation  and  name  and  oflice  of  the  president. 
Liability  of  assent  signing  negotiable  instrument. 

Cited  in  notes  in  4  Eng.  Rul.  Ca8.  284,  on  liability  of  one  signing 
bill  or  note  as  agent;  37  A.  R.  143,  on  liability  of  public  agents  on 
negotiable  instruments. 

4  COLO.  05,  LEONARD  v.  BARTELS. 
Oflfico  and  nature  of  writ  of  prohibition. 

Cited  in  People  ex  rel.  Dougan  v.  District  Ct.  6  Colo.  534,  holding 
object  of  writ  of  prohibition  to  restrain  subordinate  judicial  tribunals 
from  exceeding  their  jurisdiction;  Mclnerney  v.  Denver,  17  Colo.  802, 
29  Pac.  516,  liolding  that  writ  of  prohibition  should  not  be  granted  if 
complaining  party  has  another  adequate  remedy  at  law;  People  ex  rel. 
Smith  V.  Second  Judicial  Dist.  Ct.  21  Colo.  251,  40  Pac.  460,  holding 
writ  of  prohibition  not  writ  of  right;  People  ex  rel.  Adams  v.  District 
Ct.  29  Colo.  1,  66  Pac.  888,  holding  that  writ  of  prohibition  will  not 
be  permitted  to  supersede  ordinary  functions  of  appeal  or  writ  of  error; 
People  ex  rel.  Lindsley  v.  District  Ct.  30  Colo.  488,  71  Pac.  388,  holding 
that  writ  of  prohibition  cannot  be  converted  into  writ  of  error  for 
purpose  of  correcting  mere  errors  in  exercise  of  jurisdiction  with  inferior 
tribunal;  State  ex  rel.  Rheinauer  v.  Malone,  40  Fla.  129,  23  So.  573, 
holding  writ  of  prohibition  not  granted  of  right,  but  rests  in  sound 
discretion  of  court;  State  ex  rel.  Bank  of  Chadron  v.  District  Ct.  5  Wyo. 
227,  39  Pac.  749,  holding  writ  of  prohibition  not  granted  to  undo  that 
which- is  already  done. 

Cited  in  note  in  111  A.  S.  R.  956/on  writ  of  prohibition. 

4  COLO.  06,  CRAN31ER  v.  KANSAS  P.  R.  CO. 

4   COLO.   97,  ALVORD  v.  McGATJHY. 

Time  for  filing  notice  of  appeal. 

Cited  in  Willoughby  v.  Brown,  4  Colo.  120,  holding  notice  of  appeal 
filed  substantially  contemporaneous  with  service  thereof  sufficient; 
Daniels  v.  Daniels,  9  Colo.  133,  10  Pac.  657;  State  ex  rel.  Hall  v. 
District  Ct.  34  Mont.  112,  115  Am.  St.  Rep.  522,  85  Pac.  872,  9  A.  A 
E.  Ann.  Cas.  728, — holding  filing  of  notice  of  appeal  ineffectual  unless 
it  precedes  or  is  contemporaneous  with  service  thereof. 

4  COLO.  98,  HEPBURN  v.  JONES. 

EfTect  of  arbitrator's  failing  to  take  oath. 

Cited  in  Glass-Pcndcry  Con  sol.  Min.  Co.  ▼.  Meyer  Min.  Co.  7  Colo.  51, 
1  Pac.  443,  to  the  point  that  valid  award  cannot  be  made  if  arbitrators 
fail  to  take  oath  prescribed  by  statute. 

Cited  in  note  in  69  A.  D.  584,  on  validity  of  award  by  unsworn 
arbitrators. 
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Statnte  concerning  aAvards  as  fmrt  of  contract  of  submission. 

Cited  in  Wilson  v.  Wilson,  18  Colo.  615,  34  Pac.  175,  holding  that 
statute  concerning  awards  must  be  considered  as  part  of  contract  of 
submission.  « 

4  COIiO.  100,  SCHHiLING  v.  ROMINGER. 
Riglits  of  first  appropriator  of  water  of  stream. 

Cited  in  Coffin  ▼.  Left  Hand  Ditch  Co.  6  Colo.  443;  ^Wellington  v. 
Beck,  30  Colo.  409,  70  Pac.  687,— holding  first  appropriator  of  water 
of  natural  steam  entitled  to  prior  right  to  water  to  extent  of  his  appro- 
priation; Kirk  V.  Bartholomew,  3  Idaho,  367,  29  Pac.  40,  holding  that 
priority  of  appropriation  of  water  of  stream  gives  priority  of  right. 

Cited  in  Farnham,  Waters,  2029,  on  rights  of  prior  appropriators  of 
water  under  constitution;  Farnham,  Waters,  2071,  on  right  of  several 
landowners  to  unite  in  construction  of  ditch  and  make  common  appro- 
priation. 

Cited  in  note  in  30  L.R.A.  670,  on  right  of  prior  appropriation  of  water. 

Distinguished  in  Lux  v.  Haggiil,  69  Cal.  255,  10  Pac.  674,  holding  that 
doctrine  of  "appropriation,"  so  called,  is  not  doctrine  of  common  law. 
Validity  of  executed  verbal  license  to  construct  irrigation  -ditch. 

Cited  in  De  Graffenried  v.  Savage,  9  Colo.  App.  131,  47  Pac.  902, 
holding  gratuitous  license  irrevocable  grant  after  entry  and  construction 
of  irrigation  ditch;  Tynon  v.  Despain,  22  Colo.  240,  43  Pac.  1039,  hold- 
ing that  full  performance  of  parol  contract  respecting  interest  in  lands 
takes  it  out  of  statute  of  frauds;  Gyra  v.  Windier,  40  Colo.  366,  91 
Pac.  36,  13  A.  &  E.  Ann.  Cas.  841;  McLure  v.  Koen,  25  Colo.  284,  53 
Pac.  1058, — holding  that  equity  will  enforce  right  acquired  under  oral 
contract  relating  to  realty  after  removal  of  bar  of  statute  by  execution 
by  both  parties;  Park  v.  Park,  45  Colo.  347,  101  Pac.  403,  holding 
verbal  agreement  for  division  of  waters  of  ditch  taken  out  of  statute 
of  frauds  by  open  and  notorious  enjoyment  of  water  for  years  under 
agreement;  North  Powder  Mill.  Co.  v.  Coughanour,  34  Or.  9,  54  Pac. 
223,  holding  parol  license  to  construct  irrigation  ditch  over  land  irrevo- 
cable after  having  been  fully  executed;  Maple  Orchard  Grove  &  Vine- 
yard Co.  V.  Marshall,  27  Utah,  215,  75  Pac.  369,  holding  parol  license 
to  enter  on  land  to  construct  pipe  line  for  irrigation  irrevocable  grant 
after  entry  and  construction  of  line. 

Cited  in  Farnham,  Waters,  2342,  on  right  to  enforce  executed  parol 
agreement  under   which   adjoining   proprietors   appropriated    water  of 
stream. 
Nature  of  use  of  water  for  irrigation. 

Cited  in  Drake  v.  Lady  Ensley  Coal,  Iron  &  R.  Co.  102  Ala.  501,  24 
L.R.A.  64,  48  Am.  St.  Rep.  77,  14  So.  749,  to  the  point  that  rights  of 
riparian  owner  must  give  way  of  rtecessity  to  uses  of  irrigation;  Clough 
V.  Wing,  2  Ariz.  371,  17  Pac.  453,  holding  that  riparian  rights  of  com- 
mon law  do  not  exist  in  this  territory;  Oury  v.  Goodwin,  3  Ariz.  255, 
26  Pac.  376,  holding  statutes  authorizing  acquirement  of  right  of  way 
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for  irrigation  ditches  by  eminent  domain,  constitutional;  Nash  v.  Clark, 
27  Utah,  158,  1  L.R.A.(N.S.)  208,  101  Am.  St.  Rep.  300,  75  Pac.  371, 
1  A.  &  E.  Ann.  Cas.  300,  holding  use  of  water  for  irrigation  public  use. 
What  constitutes  appropriation  of  water  of  stream. 

Cited  in  Platte  Water  Co.  v.  Northern  Colorado  Irrig.  Co.  12  Colo. 
525,  21  Pac.  711;  Farmers'  High  Line  Canal  &  Reservoir  Co.  v.  South- 
worth,  13  Colo.  Ill,  4  L.R.A.  767,  21  Pac.  1028,— holding  that  mere 
diversion  of  water  from  stream  will  not  constitute  constitutional  appro- 
priation. ] 
Jurisdiction  of  chancery  to  adjust  all  matters  in  connection  with 
cause. 

Cited  in  Whitsett  v.  Kershow,  4  Colo.  419,  holding  that  court  of 
chancery  will  generally  entertain  jurisdiction  to  adjust  all  matters  con- 
nected with  or  arising  out  of  cause  of  which  it  has  rightful  possession. 

Cited  in  Farnham,  Waters,  2011,  on  jurisdiction  of  courts  of  equity 
■to  protect  rival  claimants  to  water  rights  by  injunction. 
H'hcn  objections  to  pleadings  or  mode  of  trial  should  be  made. 

Cited  in  Cone  v,  Montgomery,  25*  Colo.  277,  53  Pac.  1052,  holding  jury 
waived  by  proceeding  to  trial  without  objection  and  right  thereto  can- 
not be  raised  on  appeal;  United  States  Security  &  Bond  Co.  v.  Wolfe, 
27  Colo.  218,  60  Pac.  637,  holding  that  judgment  will  not  be  reversed 
upon  point  which  trial  court  was  given  opportunity  to  pass  upon,  which 
is  of  such  character,  that  had  objection  been  made,  error  might  have 
been  obviated;  Harrison  v.  Carlson,  45  Colo,  55,  101  Pac.  76,  holding 
objection  to  proposed  amendment  of  pleadings  not  raised  in  court  below 
not  entitled  to  consideration  on  appeal. 

Distinguished  in  Mulock  v.  Wilson,  19  Colo.  296,  35  Pac.  532,  holding 
want  of  direct  and  positive  averments  showing  fact,  existence  of  which 
may  be  gathered  from  complaint,  not  fatal  ground  of  objection,  when 
made  for  first  time  in  appellate  court. 

4  COLO.  109,  FILLEY  v.  CODY. 

Validity  of  judgnienls  rendered  in  vacation. 

Cited  in  Francis  v.  Wells,  4  Colo.  UT4j  KJrtley  v.  Marshall  Silver 
Min.  Co.  4  Colo.  Ill, — holding  that  judge  had  no  authority  to  render 
decree  in  vacation;  McOan  v.  O'Ncil,  5  Colo.  433,  holding  that  essential 
provisions  of  decree  in  chancery  could  not  be  settled  in  vacation;  People 
ex  rcl.  Montrose  County  v.  IIcl)el,  19  Colo.  App.  523,  76  Pac.  550,  deny- 
ing jurisdiction  of  jud^e  in  vacation  at  his  chambers  to  enter  order 
denying  upon  its  merits  petition  for  alternative  writ  of  mandamus; 
American  F.  h\A.  Co.  v.  Pappe,  4  Okla,  110,  43  Pac.  1085,  holding  judg- 
ments rendered  by  court  not  legally  in  session,  void. 

Distinguished  in  Terpening  v.  llolton,  9  Colo.  306,  12  Pac.  189,  holding 
judgments  entered  in  vacation  valid,  under  Code. 
Rijy^iit  to  confer  jurisdiction  by  consent. 

Cited  in  Whipple  v.  Stevenson,  25  Colo.  447,  55  Pac.  188,  holding  that 
jurisdiction  cannot  be  conferred  by  consent. 
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Effect  of  failure  to  lawfully  enter  up  Judgment. 

Cited  in  Alvord  v.  McGaughey,  5  Colo.  244,  holding  that  judgment 
may  be  entered  on  findings  of  court  where  clerk  has'  never  entered  up 
final  judgment. 
When  Judgment  takes  effect. 

Cited  in  Schuster  v.  Rader,  13  Colo.  329,  22  Pac.  505,  holding  that 
judgment  in  open  court  takes  effect  from  time  it  is  rendered  and  not 
from  time  it  is  entered. 
Collateral' attack  on  Judgment. 

Cited  in  note  in  23  A.  S.  R.  116,  on  collateral  attack  upon  judgment 

4  COIjO.   Ill,  KIRTLET  v.  MARSTTALTi  SILVER  »nN.  CO. 

Validity  of  Judgment  rendered  in  vacation. 

Cited  in  Francis  v.  Wells,  4  Colo.  274,  holding  judgment  or  decree 
rendered  in  vacation  void;  McGan  v.  O^Neil,  5  Colo.  433,  holding  that 
essential  provision  of  decree  in  chancery  could  not  be  settled  in  vaca- 
tion; American  F.  Ins.  Co.  v.  Pappe,  4  Okla.  110,  43  Pac.  1085,  holding 
judgments  rendered  by  court  not  legally  in  session,  void. 

Distinguished  in  Terpening  v.  Holton,  9  Colo.  306,  12  Pac.  189,  hold- 
ing judgments  entered  in  vacation  valid,  under  Code. 

4    COLO.    112,    WOLFLEY   v.   LEBANON   MIN.    CO.    IS    MOR. 

MIN.   REP.    2  82. 
Location  of  mining  claim. 

Cited  in  note  in  7  L.R.A.(N.S.)  820,  827,  843,  on  location  of  mining 
claim. 
Mining  rights  generally. 

Cited  in  notes  in  63  A.  D.  104,  109,  on  mining  rights;  58  A.  S.  R. 
265,  278,  on  what  included  in  patents  for  mineral  lands. 
Right  of  claimant  of  lode  or  vein  to  follow  same. 

Cited  in  Carson  City  Gold  &  Silver  Min.  Co.  v.  North  Star  Min.  Co. 
28  C.  C.  A.  333,  48  U.  S.  App.  724,  83  Fed.  658,  i9  Mor.  Min.  Rep. 
118,  holding  claimant  of  lode  entitled  to  follow  it  up,  and  prepare  his 
diagram  so  as  to  include  it,  together  with  surface  ground  on  each  side 
allowed  by  local  laws;  Lamed  v.  Jenkins,  51  C.  C.  A.  344,  113  Fed.  634, 
22  Mor.  Min.  Rep.  94,  holding  that  locator  of  lode  mining  claim  abandons 
rights  beyond  lines  of  patented  claim  when  he  enters  it  and  accepts 
patent;  Hall  v.  Equator  Min.  &  Smelting  Co.  Fed.  Caa.  No.  5931,  holding 
claimant  restricted  as  to  lineal  course  of  lode  to  lines  of  his  survey; 
Stevens  v.  Williams,  Fed.  Cas.  No.  13,414,  1  Mor.  Min.  Rep.  557,  holding' 
that  location  may  include  1,500  feet  in  length  along  lineal  course  of  lode 
and  150  feet  on  each  side  of  it;  Johnson  v.  Buell,  4  Colo.  557,  holding 
plaintiff  in  ejectment  not  entitled  to  recover  to  extent  that  lode  in  its 
onward  course  or  strike  departs  from  side  lines  of  patented  location; 
Lebanon  Min.  Co.  v.  Ilo^jers,  8  Colo.  34,  5  Pac.  661,  holding  that  patentee 
cannot  follow  lode  when  in  its  outward  course  or  strike  it  departs  from 
vertical  side  lines;  Duggan  v.  Davey,  4  Dak.  110,  26  N.  W.  887,  17 
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Mor.  Min.  Rep.  69,  to  the  point  that  patentee  obtains  government  title 
to  entire  land,  soil,  mineral  and  all;  Davis  v.  Shepherd,  31  Colo.  141, 
7£  Pac.  57,  22  Mor.  Min.  Rep.  575,  holding  point  at  which  apex  of  vein, 
departs  from  either  side  line  of  claim,  marks  point  where  right  to  follow 
it  on  strike  under  location  ceases;  Bullion,  B.  &  C.  Min.  Co.  v.  Eureka 
Hill  Min.  Co.  5  Utah,  3,  11  Pac.  615  (dissenting  opinion),  on  rights  of 
first  locator  to  part  of  lode  which  passed  on  apex  into  another  claim, 
where  lode  comes  back  to  claim. 

Cited  in  note  in  53  L.R.A.  491,  on  right  to  follow  vein  or  lode  on 
its  dip  beyond  surface  lines  of  location. 

Necessity  for  filing  of  adverse  claim  to  determine  title  under 
valid  location. 

Cited  in  Marshall  Silver  Min.  Co.  v.  Kirtley,  12  Colo.  410,  21  Pac. 
492,  16  Mor.  Min.  Rep.  6,  holding  filing,  of  adverse  claim  first  step  in 
proceedings  to  determine  right  of  possession  and  title  under  valid  loca- 
tion, for  purpose  of  establishing  right  to  patent. 
Validity  of  patent  broader  or  narrower  than  law. 

Cited  in  Clary  v.  Hazlitt,  67  Cal.  286,  7  Pac.  701,  holding  unauthorized 
reservation  or  condition  in  United  States  patent  to  land,  void;  Silver 
Bow  Min.  &  Mill.  Co.  v.  Clark,  5  Mont.  378,  5  Pac.  570,  holding  patent 
narrower  than  law  ineffectual  to  defeat  full  title. 
Validity  of  state  regulations  of  location  of  mining  claims. 

Cited  in  Butte  City  Water  Co.  v.  Baker,  196  U.  S.  119,  49  L.  ed.  409, 
25  Sup.  Ct.  Rep.  211,  holding  state  legislation  prescribing  additional 
regulations  in  respect  to  location  of  mining  claims  valid. 
Nature  of  notice  of  application. 

Cited  in  Minard  v.  Douglas*  Countj^  9  Or.  206,  holding  notice  of 
application  for  laying  out  highway  in  nature  of  process. 

4  COLO.  120,  WILIiOTJGHBY  v.  BROWN. 

Necessity  of  statement  on  appeal. 

Cited  in  Blatchley  v.  Coles,  6  Colo.  82,  holding  that  statement  on 
appeal  took  place  of  bill  of  exceptions  under  former  practice. 

4   COLO.    123,  MILLS  v.  BXJTTERICK. 

4  COLO.  126,  DUNN  v.  PEOPLE. 

Sufficiency  of  forffcd  instrument  as  basis  of  conviction. 

Cited  in  Neff  v.  United  States,  91  C.  C.  A.  241,  165  Fed.  273,  holding 
for;,'cd  instrument  sufficient  to  form  basis  of  conviction  if  under  any 
contiiijiency  it  may  be  prejudicial. 

4  COLO.   128,  COUNTY  COMRS.  v.  SLOAN. 
Review  of  jndf^nient  in  cause  not  appealable. 

Cited  in  Harvey  v.  Travelers'  Ins.  Co.  18  Colo.  354,  32  Pac.  935, 
holdinpr  court  without  jurisdiction  to  review  judgment  where  cause  not 
appealable  by  terms  of  statute. 
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4  OOIiO.  129,  PEOPLC]  v.  K££XING. 

Jurisdiction  of  sapreme  court  to  issue  writ  of  quo  warranto. 

Cited  in  People  ex  rel.  Robinson  v.  Bough  ton,  5  Colo.  487,  holding 
that  Constitution  confers  upon  this  court  original  jurisdiction  to  issue 
writs  of  quo  warranto;  State  ex  rel.  McGee  v.  Gardner,  3  S.  D.  553, 
64  N.  W.  606,  holding  that  supreme  court  has  jurisdiction  to  issue  writ 
of  quo  warranto  in  cases  where  statutory  writ  has  substituted  ancient 
writ;  Atty.  Gen.  v.  Sullivan,  163  Mass.  446,  28  L.KA.  455,  40  N.  E.  843, 
holding  that  statute  authorizes  proceedings  in  form  of  information,  in 
nature  of  writ  of  quo  warranto,  to  be  brought  in  this  court. 
Jurisdiction  of  superior  court  to  issue  writ  of  mandamus. 

Cited  in  People  ex  rel.  Swift  v.  Bingham,  82  Cal.  238,  22  Pac  1039, 
holding  that  superior  court  has  jurisdiction  to  issue  writ  of  mandamus 
to  oust  usurper  from  office  of  supervisor  of  city  and  county. 
Construction  of  election  laws. 

Cited  in  People  ex  lel.  Johnson  y.  Earl,  42  Colo.  238,  94  Pac  294, 
holding  that  all  provisions  of  election  laws  are  not  mandatory. 

Distinguished  in  State  ex  rel.  Holman  v.  Murray,  41  Minn.  123,  42 
N.  W.  858,  construing  act  fixing  date  for  election  of  municipal  officers 
as  prohibiting  election  upon  day  antecedent  to  that  specified. 
Irregularities  avoiding  election. 

Cited  in  note  in  90  A.  S.  R.  65,  on  irregularities  avoiding  elections. 
Discretion  of  court  in  granting  writ  of  quo  warranto. 

Cited  in  State  ex  rel.  Walker  v.  McLean  County,  11  N.  D.  356,  92 
N.  W.  385,  holding  remedy  by  quo  warranto  in  Supreme  Court  not 
matter  of  strict  right;  State  ex  rel.  Jackson  v.  Mansfield,  99  Mo.  App. 
146,  72  S.  W.  471,  holding  proceeding  by  quo  warranto  to  oust  munic- 
ipality of  its  franchise,  for  illegal  incorporation,  brought  by  state's 
attorney  without  leave  of  court,  within  discretion  of  trial  court;  State 
ex  rel.  Eckhart  v.  Hoff,  88  Tex.  297,  31  S.  W.  290,  holding  that  district 
judge  had  discretion  to  deny  leave  to  file  information  to  oust  officers 
elected  at  election  held  on  wrong  date,  where  no  private  right  would  be 
vindicated  and  public  injury  would  result. 

4  COLO.  184,  CONNOR  v.  PEOPLE. 

Validity  of  ball  taken  by  court  without  Jurisdiction. 

Cited  in  Haney  v.  People,  12  Colo.  345,  21  Pac.  39,  holding  bail  void 
when  taken  by  court  having  no  jurisdiction,  or  by  officer  destitute  of 
legal  authority. 

4  COIiO.  188,  COLLINS  v.  DAWLEY,  34  AM.  REP.  7S. 

Assignability  of  policy  of  certificate  of  Insurance. 

Cited  in  Crocker  v.  Hogin,  103  Iowa,  243,  72  N.  W.  411,  holding  cer- 
tificate of  mutual  benefit  association  assignable. 

Cited  in  notes  in  56  A.  D.  753,  on  assignment  of  insurance;  87  A.  S.  R. 
488,  503,  on  assignraciit  of  life  insurance  policies. 

Distinguished  in  Mutual  L.  Ins.  Co.  v.  Hagcrman^  19  Colo.  App.  33, 
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72  Pac.  889,  holding  that  policy  of  life  insurance  payable  to  asaured's 
wife  if  she  survive  him,  otherwise  to  her  children,  vests  in  her  only 
contingent  interest,  and  she  can  assign  no  greater  interest. 
Effect  of  renewal  of  note  for  Avliich  collateral  is  pledged. 

Cited  in  Case  v.  Fant,  3  C.  C.  A.  418,  10  U.  S.  App.  415,  53  Fed.  41, 
holding  that  collateral  security  remained  as  security  same  as  if  there 
had  been  no  renewal  of  note;  California  Nat.  Bank  v.  Ginty,  108  Cal. 
148,  41  Pac.  38,  holding  renewal  of  note  for  which  collateral  is  pledged 
not  payment  of  debt;  First  Nat.  Bank  v.  Newton,  10  Colo.  161,  14  Pac. 
428,  holding  giving  of  debtor's  note,  bill  or  check,  or  those  of  third  per- 
son, to  meet  antecedent  debt,  prima  facie  not  payment  or  discharge  of 
debt. 

Disapproved  in  Reed  v.  Cramb,  22  111.  App.  34,  holding  that  pledge 
of  collaterals  of  third  party  to  secure  note,  only  secures  fulfillment  of 
contract  as  it  then  stands. 
Collateral  securities. 

Cited  in  note  in  32  A.  S.  R.  717,  on  collateral  securities. 

4  COIiO.   148,  DUNCAN  v.  WHEDBES. 

4  COLO.   145,  DAVIDSON  v.  PEOPLE. 
Admissibility  of  threats  by  deceased'  in  murder  trial. 

Cited  in  Babcock  v.  People,  13  Colo.  515,  22  Pac.  817,  holding  proof  of 
uncommunicated  threats  by  deceased  against  prisoner  competent,  where 
there  is  some  evidence  of  hostile  act  by  deceased  immediately  before  com- 
mission of  homicide;  Warford  v.  People,  41  Colo.  203,  92  Pac.  24,  hold- 
ing proof  of  communicated  threats  by  deceased  admissible  in  trial 
for  homicide,  where  there  is  other  evidence  tending  to  show  self  de- 
fense; Territory  v.  Hall,  10  N.  M.  545,  62  Pac.  1083,  holding  that  recent 
uncommunicated  threats  may  become  relevant,  when  question  is  as 
to  what  was  deceased  attitude  at  time  of  encounter  to  show  that  at- 
titude was  hostile. 

Cited  in  Bowlby's  Homicide,  3d  ed.  407,  on  admissibility  of  uncom- 
municated threats  as  tending  to  show  that  person  uttering  them  was 
aggressor;  Bowlby's  Homicide,  3d  ed.  408,  on  admissibility  of  uncom- 
municated threats  to  show  quo  animo  of  demonstration  or  attack; 
Bowlby's  Homicide,  3d  ed.  420,  on  province  of  court  to  determine  wheth- 
er there  is  evidence  of  hostile  act  or  movement  upon  part  of  victim 
warranting  admission  of  evidence  of  threats. 

Cited  in  notes  in  89  A.  S.  R.  707,  on  evidence  of  threats  in  prosecu- 
tion for  homicide;  17  L.R.A.  659,  on  evidence  of  threats  of  accused,  or 
of  person  injured  or  killed;  3  L.R.A.(N.S.)  526,  527,  on  evidence  of  an- 
tecedent threats  on  trial  for  homicide.    • 

Admissibility  of  evidence  of  character  of  deceased  in  murder 
trial. 

Cited  in  Jones  v.  People,  6  Colo.  452,  45  Am.  Rep.  526,  holding  that 
accused  must  show  attack  before  he  can  Bhow  violent  and  dangerous 


Digitized  by 


Google 


feloniouB;  May  v.  People,  8  Colo.  210,  6  Pac.  816,  holding  refusal  of 
court  to  allow  defendant  in  murder  trial  to  show  reputation  of  de- 
ceased for  violence  in  foreign  country,  not  error;  Redus  ?.  People,  10 
Colo.  208,  14  Pac.  323,  holding  testimony  showing  that  deceased  was 
quarrelsome  and  dangerous  man,  when  intoxicated,  immaterial  to  de- 
termine intent,  unless  at  time  of  homicide  defendant  had  knowledge  of 
deceased's  character  when  intoxicated;  Wickham  v.  People,  41  Colo. 
845,  93  Pac.  478,  holding  that  court  in  murder  trial  could  upon  its  own 
motion  orally  withdraw  testimony  from  jury  relating  to  decedent's 
reputation  for  peace,  when  received  upon  supposition  that  other  testi- 
mony would  make  it  competent;  Harrison  v.  Com.  79  Va.  374,  52  Am. 
Rep.  634,  holding  evidence  of  dangeroifs  character  of  deceased  admis- 
sible in  murder  case  where  case  of  self  defense  has  been  prima  facie 
made  out. 

Cited  in  Bowlby's  Homicide,  3d  ed.  429,  on  necessity  of  one  setting 
up  self-defense  to  first  show  attack  upon  himself  before  showing  dan- 
gerous character  of  victim. 

Cited  in  notes  in  124  A.  S.  Ri  1028,  on  admissibility  of  evidence  of 
character  or  reputation  of  deceased  in  homicide  cases;  3  L.R.A.(N.S.) 
359,  on  character  and  reputation  of  deceased  as  affecting  homicide. 

4  COLO.  151,  DEAN  v.  HOOK. 

4  COLO.  154,  COLORADO  C.  R.  CO.  v.  MOLLANDIN. 
Argumentative  denials. 

Cited  in  Abbott's  Pleadings,  2d  ed.  984,  on  sufficiency  of  denial  ar- 
gumentative in  form;  Abbott's  Pleadings,  2d  ed.  986,  on  right  to  strike 
out   argumentative   denial    when   pleaded   in   connection   with   general 
denial. 
Nature  of  city's  permission  to  operate  railroad  on  street. 

Cited  in  McPhee  &  Mc  G.  Co.  v.  Union  P.  R.  Co.  87  C.  C.  A.  619,  158 
Fed.  5;  Denver  &  S.  F.  R.  Co.  v.  Domke,  11  Colo.  247,  17  Pac.  777, 
holding  permission  granted  by  city  to  lay  and  operate  tracks  upon  por- 
tions of  its  streets,  license. 
KiTect  of  legislative  autliority  to  perform  act.' 

Cited  in  note  in  1  L.R.A.(N.S.)  93,  on  effect  of  legislative  authority 
upon  liability  for  private  nuisance. 

Right  of  abutting  owner  to  compensation  for  use  of  street  by 
railroad. 

Cited  in  Spencer  v.  Point  Pleasant  &  0.  River  R.  Co.  23  W.  Va.  406, 
holding  abutting  lot  owners  not  entitled  to  compensation  from  railroad, 
where  building  its  road  through  street  with  consent  of  council. 

Distinguished  in  Mollandin  v.  Union  P.  R.  Co.  4  McCrary,  290,  14  Fed. 
394,  holding  abutting  owners  entitled  to  compensation  for  use  of  street 
for  railroad  purposes;  Denver  v.  Bayer,  7  Colo.  113.  2  Pac.  6,  holding 
interference  with  street  which  permanently  diminishes  value  of  abut- 
ting owner's  premises  as  much  a  damage  as  physical  injury  thereto. 
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4  COliO.  162,  DENVER,  S.  P.  &  P.  R.  CO.  ▼.  WOODWARD. 
Operation  and  effect  of  section  eleven  of  Bill  of  Rights. 

Cited  in  National  Bank  y.  Rietfamann,  25  C.  C.  A,  101,  49  U.  S. 
App.  144,  79  Fed.  582;  Liindin  v.  KansasP.  R.  Co.  4  Colo.  433;  Colorado 
Springs  v.  Neville,  42  Colo.  219,  93  Pac.  109G,— holding  that  section 
eleven  of  Bill  of  Rights,  prohibiting  retrospective  legislation,  operates 
as  to  pending  causes  under  statute,  as  saving  clause  incorporated  into 
repealing  statute. 
What  is  a  retrospective  law. 

Cited  in  United  Mines  Co.  v.  Hatcher,  25  C.  C.  A.  46,  49  U.  S.  App, 
139,  79  Fed.  517,  holding  that  construction  of  amendment  to  lien  law, 
BO  aa  to  give  it  retrospective  operation,  would  be  contrary  to  section 
eleven  of  Bill  of  Rights;  Evans  v.  Denver,  26  Colo.  193,  57  Pac.  696; 
Perry  v.  Denver,  27  Colo.  93,  59  Pac.  747, — defining  restrospective  law; 
Brown  v.  Challis,  23  Colo.  145,  46  Pac.  679,  holding  right  of  tenant  in 
common  of  mining  property  to  have  partition  sale  not  extinguished  by 
amendatory  act  passed  pending  partition  proceedings;  Ducey  v.  Pat- 
terson, 37  Colo.  216,  9  L.R.A.(N.S.)  1066,  119  Am.  St.  Rep.  284,  86  Pac. 
109,  11  A.  &  E.  Ann.  Cas.  393,  holding  that  statute  permitting  release 
of  one  of  several  joint  debtors  without  affecting  liability  of  others 
does  not  affect  rights  of  debtor  under  existing  judgment. 

Distinguished  in  Day  v.  Madden,  9  Colo.  App.  464,  48  Pac.  1053,  hold- 
ing repeal  of  part  of  statute  allowing  attachment  on  ground  that  ac- 
tion was  on  overdue  note,  valid,  though  it  affects  attachments  levied; 
Campbell  v.  Iron  Silver  Min.  Co.  27  C.  C.  A.  646,  55  U.  S.  App.  150,  83 
Fed.  643,  holding  act  amending  previous  law  so  as  to  allow  but  one, 
instead  of  two,  new  trials,  as  of  right,  in  certain  suits,  not  retrospective 
and  void  because  applying  to  action  then  pending. 
Construction  of  statutes. 

Cited  in  Jones  v.  Stookgrowers  Nat.  Bank,  17  Colo.  App.  79,  67  Pac. 
177,  holding  that  statute  must  be  interpreted  as  prospective  unless 
contrary  intent  is  clearly  manifested. 
—  Statutes  providing  remedy  for  injuries  resulting  in  death. 

Cited  in  Letson  v.  Brown,  11  Colo.  App.  11,  52  Pac.  287,  on  nature 
or  cause  of  action,  which  may  be  subject  matter  of  suit  under  acts  of 
1872  and  1877." 
Measure  of  damages  for  death  by  urongfnl  act. 

Cited  in  Mitchell  v.  Colorado  ^lill.  &  Elevator  Co.  12  Colo.  App.  277, 
55  Pac.  736,  holding  damages  awarded  under  statute  giving  right  of 
action  for  death  by  wrongful  act  compensatory  exclusively. 

4  COLO.  160,  niTTSON  v.  DAVENPORT. 

Competency   of   secondary   evidence   to   prove   contents   of   lost 
record. 

CSted  in  Bruns  v.  Clase,  9  Colo.  225,  11  Pac.  79,  holding  proof  of 
diligent  and  bona  fide,  but  unsiiceessful,  search  for  instrument  in  place 
where  same  belongs,  is  generally   kept  or  mOBt  likely  to  be  found,  aufli- 
Colo.  Ann.— 10, 
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dent  to  admit  secondarj  evidence;  Conway  y.  John,  14  Colo.  SO,  23 
Pac.  170,  holding  oral  proof  of  contents  of  misBing  files  in  cause  tiiei 
by  justice  admissible  after  proper  foundation  laid. 
Enforceability  of  contract  to  pay  In  gold. 

Cited  in  Foxworthy  y.  Cblby,  64  Neb.  216,  62  L.R.A.  393,  89  N.  W. 
800,  holding  contracts  to  pay  certain  number  of  dollars  in  gold  enforce- 
able. 

Cited  in  notes  in  29  L.R.A.  519,  520,  on  special  contract  and  obliga- 
tions to  make  payment  in  gold  or  silver;  29  L.R.A.  593,  on  form  of 
judgment  and  procedure  in  case  of  liability  to  make  payment  in  coin. 
Recognition  of  different  kinds  of  money  by  oonrts. 

Cited  in  note  in  87  A.  D.  127,  on  extent  to  which  eourts  reeogiiza 
different  kinds  of  money. 

4  COLO.   176,  BOTIiE  y.  PEOPIiE,  S4  AM.  REP.   76. 

Competency  of  jnrors. 

Cited  in  Xmboden  y.  People,  40  Colo.  142,  90  Pac.  608,  holding  cred- 
itors of  bank  not  per  se  disqualified  to  act  as  jurors  in  prosecution  of 
bank  officers  for  conspiracy  to  defraud  bank. 

Cited  in  notes  in  9  A.  S.  R.  759,  on  rejection  of  juror  for  bias;  36 
Am.  Dec.  532,  on  bias  or  opinion  as  ground  for  challenge  to  jurors. 
*  Competency  of  members  of  association  to  check  crime. 

Cited  in  Guy  v.  State,  96  Md.  692,  54  Atl.  879,  holding  members  of 
Law  and  Order  League  not  disqualified  to  act  as  jurors  in  prosecution  for 
violation  of  Local  Option  Law;  State  v.  Hoxsie,  15  R.  I.  1,  2  Am.  St. 
Rep.  838,  22  Atl.  1059,  holding  person  who  has  contributed  money  for 
prosecution  of  keepers  of  liquor  nuisances  not  incompetent  to  act  as 
juror  in  trial  for  such  crime;  Starke  v.  State,  17  Wyo.  55,  96  Pac  148, 
holding  members  of  association  combined  to  check  larceny  of  live  stock 
not  per  se  incompetent  as  jurors  in  trial  of  such  crime. 

Cited  in  Abbott's  Crim.  Tr.  2d  ed.  238,  on  membership  in  society  to 
prosecute  crime  as  disqualification  of  proposed  juror. 

4   COLO.    182,   MILLER  y.  PEOPI^. 
What  constitutes  larceny. 

Cited  in  State  v.  Rechnitz,  20  Mont.  488,  52  Pac.  264,  holding  instnie- 
tion  defining  larceny  erroneous,  if  it  omits  to  state  criminal  intent  nec- 
essary to  constitute  the  crime. 

Cited  in  note  in  57  A.  D.  273,  on  what  constitutes  larceny. 

4  COLO.  184,  CORNING  TUNNEL  CO  y.  PELL. 
When  judgment  Is  final. 

Cited  in  Colorado  E.  R.  Co.  v.  Union  P.  R.  Co.  36  C.  C.  A.  263,  94  Fed. 
312,  holding  order  of  dismissal  for  want  of  prosecution,  with  judgment 
for  costs,  final  judgment,  from  which  appeal  will  lie;  Gates  v.  Canfield. 
2  N.  Y.  Civ.  Proc.  Rep.  (Browne)  254,  holding  judgment  final  if  it  cob- 
eludes  action,  although  it  does  not  settle  all  rights  of  parties. 
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Cited  in  note  in  60  A.  D.  436,  on  final  and  interlocutory  judgments 
and  decrees. 

4  GOIiO.   185,  liEE  ▼.  OBIMBS. 

Followed  without  discussion  in  Lee  v.  Grimes,  4  Colo.  186. 
Antbority  of  attorney  or  agent. 

Cited  in  Abbott's  Pleadings,  2d  ed.  1145,  on  absence  of  necessity  of 
proving  agent's  authority,  if  plea  not  yerified. 

Cited  in  notes  in  76  A.  D.  263,  on  powers  of  attorneys  at  law;  132 
A.  S.  R.  169,  on  implied  authority  of  attorney  in  conducting  litigation. 

4   COLO.    189,   JORDAN  ▼.  FINLET. 
Validity  of  bill  of  exceptions  signed  in  vacation. 

Cited  in  Filley  v.  Cody,  4  Colo.  542,  holding  bill  of  exceptions  signed 
in  vacation  no  part  of  record  in  absence  of  stipulation,  and  order  of 
court  permitting  signing  out  of  term. 

4  COIiO.  190,  CARNAHAN  ▼.  P£LIi. 

Amendment  of  process. 

Cited  in  note  in  101  A.  8.  R.  553,  on  amending  writs  of  execution. 
Negotiability  of  Instrument  payable  on  contingency. 

Cited  in  Jennings  v.  First  Nat,  Banic,  13  Colo.  417,  16  Am.  St.  Rep^ 
210,  22  Pac.  777,  holding  instrument  payable  upon  contingency  not 
negotiable  under  statute. 

4  COLO.   196,  CRATER  v.  McCORMIOK. 
Nature  of  covenant  to  pay  for  use  of  party  wall. 

Cited  in  Cook  v.  Paul,  4  Neb.  (Unof.)  93,  66  L.R.A.  673,  93  N.  W. 
430,  to  the  point  that  covenant  to  pay  for  use  of  party  wall  does  not 
run  with  land. 

Cited  in  note  in  66  L.R.A.  679,  on  enforcement  of  obligation  to  con- 
tribute to  cost  of  party  walls,  by  or  against  grantees  or  successors  in 
title. 
Conclusiveness  of  findings  of  referee. 

Cited  in  Perdew  v.  Coffin,  11  Colo.  App.  167,  62  Pac.  747,  holding 
that  findings  of  referee  will  not  be  disturbed  by  appellate  court  when 
supported  by  evidence  and  not  manifestly  as^ainst  weight  of  evidence. 
Effect  of  averments  and  admissions  in  pleadings. 

Citod  in  Wilson  v.  Hawlhorne,  14  Colo.  530,  20  Am.  St.  Rep.  290,  24 
Pac.  548,  holdinrr  every  uncontroverted  material  allegation  of  com» 
plaint  or  answer  taken  as  true  for  purpose  of  action;  Burris  v.  An- 
derson, 27  Colo.  506,  62  Pac.  362,  holding  that  admissions  in  original 
answer  may  be  used  against  appellees;  Dodge  v.  Chambers,  43  Colo. 
366,  96  Pac.  178,  holding  admissions  and  averments  made  and  sworn  to 
in  complaint  binding  upon  plaintiff  through  all  subsequent  stages  of 
case. 


Digitized  by 


Google 


ated  m  Abbott  s  Pi^aditigia,  Sd  ed,  1781,  on  absemse  of  rigbt  to  uam 

findings  contmiT'  to  RdmissLons, 

4  COLO,  201,  ARAPAHOE  COUNTY  V,  OBAHAM. 
Discretion  of  com  miss  ioncrs  as  la  payment  of  eosta  la  pre- 
lim f  nary  actions* 
i  Cited  In  Otero  Conittf  t*  Wood,  11  Oolo.  App.  tW,  !)2  P*c  214»  bold- 
ing  nlJowance  of  claim  againit  county  for  coata  or  feea  in  criminal 
caAes  before  justice  wboTly  witliin  discretion  of  county  oommbBtODen; 
Sargfent  v.  La  Tlnta  Count  >    158|  40  ing  coeta  In 

preliminary  examination  I  nrc  rn  dis  atj  commia- 

aionera;  Merwln  r,  Boulder  County,  2^  Coio.  Kiy,  <»7  Fac-  285,  boldiog 
allowance  of  fees  of  defnity  diatrict  attorney  wholly  wUliin  diacretio 
of  county  com  mil  si  oners, 
Rljtht  of  olUcer  to  deniaiifl  feea  for  acrvtcea. 

Cited  in  McMnllin  v.  itontroe*  Coiinty,  IS  Colo.  App.  117,  70  P*c 
449,  holding  that  right  of  public  ofUcer  to  demand  and  receive  fees  lor 
services  depends  upon  rendition  of  aenicea. 

4   COIiO.  204.  BYERS  ▼.  McPHEE. 

Dlacretlon  of  court  as  to  i^rnnftn^  continuance. 

Cited  in  Dyer  v,  McPhoe,  6  Colo.  174»  holding:  appellate  ootirl  no! 
Justifkd  in  interfering  with  court's  discretion^  where  motion  addressed 
to  discretion  of  court  in  abfonce  of  plain  and  arbitrary  abuse  of  tneb 
discretion;  Hnrtford  F,  Ins.  Co,  t.  Hammond,  41  Colo.  323,  92  Pae.  686, 
holding  denial  of  continuance  becdusc  principal  attorney  waa  too  lU  to 
attend  trial  not  abuse  of  dtacfAtiou  of  comt. 

Cited  in  note  in  74  A.  B.  141,  on  continuance  of  ctvll  causes. 


4  COLO.  200,  DOWNING  x,  FliOnEn. 

Jurisdiction  of  county  conrt  on  appeal  from  Instlce  coart. 

Cited  in  Robinson  v.  Compber,  13  Colo.  App.  343,  57  Pac.  751,  boU^ 

ing  that  county  court  acquirer  no  jurisdiction  on  appeal  where  juitftt 
had  no  jurisdiction  of  subject  matter;  Brandenburg  v.  R«ithnuin^  7  Colo, 
823,  3  Pac,  577,  holding  that  appeal  from  judj^^ment  of  court  without 
jurisdiction  does  not  invent  «pp^^Jlf«lc  court  with  nri»i>i«l  jun^dfctionj 
Wbalen  v.  McMahon,  16   <  26  Pac.  lounty 

court  had  no  appellate  jm  i*f  causes  -  of  tha 

peace  had  no  jurisdiction;  Denver,  3,  P.  &  P.  R,  Co.  v.  KoWrta,  (J  OjIo, 
333,  liolding  appearance  in  ju6tic©*s  court,  and  in  county  court  on  appeal 
waiver  of  privilc^  to  have  causo  brought  in  township  wh«re  defendant 
reeides,  if  justice  had  jurisdiction;  Rchymar  v.  Kordlob.  12  Colo,  3S2, 
21  Pac.  37,  holdinir  voluntary  appearance  in  afrpelTate  court  having 
jurisdiction  of  subject  mntter  nnd  entry  Upon  trial  on  merits  waiver  of 
objection  to  lower  cjotu-t's  juriadktion;  Rsmer  V.  8mith,  4  Colo.  App. 
434,  36  Pae.  302»  holding  that  cause  comes  into  county  court  from  jus* 
tice  court  for  trial  do  novo;  Otero  County  v.  Hoffmlrc,  0  Colo.  App. 
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526,  49  Pac.  375,  holding  that  appeal  will  li«  to  county  court  from  judg- 
ment of  justice,  on  change  of  venue,  where  he  was  without  jurisdiction; 
Pueblo  V.  Dye,  44  Colo.  35,  96  Pac.  969,  holding  that  defendant's  volun- 
tary submission  to  county  court's  jurisdiction  operated  to  vest  jurisdic- 
tion in  that  court  notwithstanding  justice  did  not  have  jurisdiction^ 
where  county  court  would  have  had  original  jurisdiction. 

Distinguished  in  People  ex  rel.  School  Dist.  No.  38  v.  Court  of  Ap- 
peals, 33  Colo.  258,  79  Pac.  1017,  holding  that  defendant  waives  right 
to  appeal  to  urge  grounds  not  presented  before  justice  by  specially 
appearing  before  justice  and  moving  to  dismiss  for  want  of  jurisdic- 
tion of  person,  based  upon  specific  grounds. 
Implied  Jnrisdiction  of  inferior  tribunal. 

Cited  in  State  ex  rel.  Gordon  v.  Hopkins,  87  Mo.  519,  to  the  point 
that  inferior  jiurisdiction  can  take  nothing  by  implication. 

4   COLO.   211,  NIPPEIi  V.   HAMMOND. 

Presnmption  of  agent's  authority  from  possession  of  deed. 

Cited  in  Hubback  v.  Rosa,  96  Cal.  426,  31  Pac.  353,  holding  that  pos- 
session of  deed  by  agent  of  grantor  does  not  confer  upon  him  ostensible 
authority  to  deliver  deed  to  grantee  as  security  for  personal  loan  to 
himself. 

Sufficiency  of  certificate  of  acknowledgment  to  deed  of  married 
woman*. 

Cited  in  Knight  v.  Lawrence,  19  Colo.  425,  36  Pac.  242,  on  sufficiency 
of  certificate  of  certifying  officer  making  acknowledgment  of  execution 
of  deed  by  married  woman. 

•  Cited  in  notes  in  41  Am.  Dec.  176,  181,  on  sufficiency  of  acknowledg- 
ment of  deeds;  108  A.  S.  R.  569,  570,  aa  to  when  defects  in  certificates 
of  acknowledgment  are  fatal. 

Discretion  of  court  to  prohibit  sale  under  trust  deed  for  short 
time. 

Cited  in  Denver  Brick  &  Mfg.  Co.  v.  McAllister,  6  Colo.  261,  holding 
that  court  has  discretion  to  fix  time  within  which  amount  found  due 
under  trust  deed  shall  be  paid  before  order  for  foreclosure  sale  'takes 
effect,  in  cases  where  redemption  is  allowed. 

4  COIiO.  223,  DUGGAX  v.  BLT.<^S,   3  1  AM.  DEO.  80. 

Right  of  assignor  to  reserve  interest  In  assignment  for  creditors. 

Cited  in  Claflin  v.  Isenian,  23  S.  C.  416,  holding  assic^nment  for  bene- 
fit of  creditors  in  which  interest  is  reserved  to  assignor  without  provi- 
sion for  payment  of  all  his  debts  fraudulent;  Temple  Grocer  Co.  v.  Cla- 
baugh,  18  Tex.  Civ.  App.  655,  45  S.  W.  482,  holding  that  reservation  in 
assignment  for  benefit  of  creditors,  that  creditors  who  accept  its  pro- 
visions shall  thereby  discharge  debtor  from  their  claims  renders  deed 
^fraudulent  and  void  upon  its  face  as  to  creditors.** 

Cited  in  note  in  58  A.  S.  R.  86,  on  fraudulent  assignments  for  cred- 
itors. 
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4  COIiO.  286,  SMITH  t.  BISTRICT  GT. 
Effect  of  repeal  of  statute  giTing  Jarisdfctlon. 

died  in  Campbell  ▼.  Iron  Silver  Min.  Co.  27  0.  C.  A.  646,  S5  U.  & 
App.  150,  83  Fed.  643,  holding  remedies  prescribed 'by  one  legislatitre 
for  redress  of  private  wrongs  subject  to  modification  or  change  by  sub- 
sequent l^slature;  Callahan  y.  Jennings,  16  Colo.  471,  27  Fae.  1055, 
holding  that  statutory  right  to  appeal  may  be  taken  away  by  repeal  of 
statute  even  as  to  causes  pending  on  appeal  for  trial  de  novo. 

Cited  in  Sutherland,  Stat.  Const.  2d  ed.  653,  on  pending  proceed- 
ing as  failing  upon  refusal  of  statute  giving  jurisdiction;  Sutherland, 
Stat.  Const.  2d  ed.  1169,  on  repeal  of  statute  giving  jurisdiction  as  tak- 
ing away  right  to  proceed  in  pending  cases;  Sutherland,  Stat.  Const 
2d  ed.  551,  on  effect  of  repeal  of  statute  on  powers,  jurisdiction  and 
pending  proceedings. 
Waiver  of  objection  to  jarlsdictlon  by  Tolnntary  appearance. 

Cited  in  Washington  County  v.  Murray,  45  Colo.  115,  100  Pac  583, 
denying  right  to  object  on  appeal  to  regularity  in  getting  before  court 
below  in  absence  of  any  objection  therein;  Cochrane  v.  Parker,  12  Colo. 
App.  169,  54  Pac.  1027;  Las  Animas  County  v.  Stone,  11  Colo.  App. 
476,  58  Pac.  616,-~holding  appearance  by  party  confers  upon  court,  hav- 
ing original  jurisdiction  of  subject  matter,  jurisdiction  of  person;  Engel 
T.  Atkinson,  18  Colo.  App.  267,  71  Pac.  683,  holding  entry  of  general 
appearance  in  appellate  court  having  original  jurisdiction  waiver  of  all 
irregularities  in  manner  of  appeal  affecting  court's  jurisdiction  of  per- 
son; Behymer  v.  Nordloh,  12  Colo.  352,  21  Pac.  37,  holding  voluntary 
appearance  in  appellate  court  having  jurisdiction  of  subject  matter  and 
entry  upon  trial  on  merits  waiver  of  objection  to  lower  court's  jurisdic- 
tion; Union  P.  R.  Co.  v.  De  Busk,  12  Colo.  294,  3  L.R^.  350,  13  Am 
St.  Rep.  221,  20  Pac.  752,  holding  filing  of  answer  to  merits  waiver  of 
all  objections  to  summons  and  return  and  to  court's  jurisdiction;  Christ 
T.  Flannagan,  23  Colo.  140,  46  Pac.  683,  holding  parties  who  voluntarily 
submit  controversy  to  court  having  jurisdiction  of  subject  matter  es- 
topped to  question  its  authority;  Hall  v.  Jones,  45  Colo.  228,  100  Pw. 
418,  holding  failure  of  justice  to  file  transcript  in  county  court  waived 
where  parties  appear  and  impanel  jury. 
*  What  constitutes  an  appearance. 

Cited  in  Law  v.  Nelson,  14  Colo.  409,  24  Pac.  2,  holding  motion  to 
dismiss  appeal  not  general  appearance. 

Distinguished  in  Todd  v.  De  La  Mott,  9  Colo.  222,  11  Pac.  90,  hold- 
ing motion  filed  after  adjournment  and  not  acted  upon  not  such  appear- 
ance as  to  give  court  jurisdiction  over  person  filing  motion. 

4  COLO.  289,  DENVER  A  R.  G.  R.  CO.  v.  OLSEN. 
Oonstmction  of  writing  as  function  of  court. 

Cited  in  note  in  69  A.  D.  455,  on  construction  of  writing  as  questtoB 
for  court. 
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lilability  of  railroad  for  Injury  to  trespasslns  men  or  animaU. 

Cited  in  Kansas  P.  R.  Co.  v.  Cranmer,  4  Colo.  524,  holding  railroad 
company  liable,  if  it  failed  to  use  ordinary  care  to  avoid  injury  after 
becoming  aware  of  danger  to  one  guilty  of  negligently  exposing  him- 
self; Denver  &  R.  G.  R.  Co.  v.  Stewart,  1  Colo.  App.  227,  28  Pac.  668, 
holding  railroad  not  liable  for  killing  of  stock  running  at  large,  in 
violation  of  statute,  when  not  guilty  of  wilful  or  gross  negligence; 
Denver  &  R.  G.  R.  Co.  v.  Divelbiss,  13  Colo.  App.  304,  57  Pac.  743, 
holding  railroad  company  not  liable  for  ordinary  negligence  with  ref- 
erence to  trespassing  stock  running  at  large  within  city  limits  in  con- 
travention of  ordinance. 

4  COLO.  242,  JOHNSON  y.  FISHER. 
Natnre  of  contract  of  guaranty. 

Cited  in  Brandt,  Suretyship,  3d  ed.  239,  on  contract  of  guaranty  and 
suretyship  as  prospective  in  operation. 

4  COLO.  244,  CliELIiAND  ▼.  PEOPIiS. 

Necessity  that  record  show  authority  for  special  term. 

Cited  in  Territory  y.  Delinquent  Tax  List,  3  Ariz.  69,  21  Pac.  888, 
holding  that  record  must  affirmatively  show  authority  by  which  special 
term  is  held. 

Disapproved  in  Black  v.  Bent,  20  Colo.  342,  38  Pac.  387,' holding  pre- 
sumption that  special  term  of  court  at  which  proceedings  under  review 
were  had  was  legally  convened. 
Right  to  file  supplemental  abstract  after  appeal  is  taken. 

Cited  in  Iowa  State  Sav.  Bank  v.  Jacobson,  8  S.  D.  292,  66  N.  W. 
453,  holding  that  leave  to  file  supplemental  abstract  long  after  appeal 
perf&ted  will  not  be  allowed. 

4  COLO.  246,  GOMISI  v.  SUINJUIU. 

4  COLO.  247,  ADAMS  ▼.  BINKLEY. 

Who  is  occupant  under  town  site  act. 

Cited  in  Singer  Mfg.  Co.  v.  Tillman,  3  Ariz.  122,  21  Pac.  818,  holding 
"occupant,"  within  meaning  of  town  site  act,  one  who  is  settler  or  res- 
ident of  town,  and  in  actual  bona  fide  possession  of  lot  at  time  made. 
Rights  of  occupant  under  town  site  act. 

Cited  in  Greiner  v.  Fulton,  46  Kan.  405,  26  Pac.  705,  holding  bona 
fide  occupant  of  portion  of  town-site  entitled  to  have  his  possession 
protected. 
EflTect  of  entry  of  town  site  on  trust. 

Cited  in  Pascoe  v.  Green,  18  Colo.  326,  32  Pac.  824,  to  the  point  thai 
trust  closed  upon  entry  of  town  site. 
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appeal  in   14  Colo.    164,   23   Pac.   444. 
Estoppel  to  deny  landlord's  title. 

Cited  in  notes  in  120  A.  S.  R.  58;  89  A.  S.  R.  80^--on  estoppel  to  deny 
landlord's  title. 


4  COLO.   251,  BARNARD  ▼.  McKCNZIE,   9  MOR.  MIN.  REP. 

403. 
Constitutionality  of  mechanics'  lien  laws. 

Cited  in  Great  Southern  Fire  Proof  Hotel  Co.  v.  Jones,  193  U.  S. 
532,  48  L.  ed.  778,  24  Sup.  Ct.  Rep.  576,  on  validity  of  mechanic's  lien 
laws. 

Wiio  are  entitled  to  meclianies'  liens. 

.  Cited  in  Lindemann  v.  Belden  Consol.  Min.  &  Mill.  Co.  16  Colo.  App. 
342,  65  Pac.  403,  holding  professional  mining  expert  and  geologist  not 
entitled  to  mechanic's  lien  on  mine  for  work  done  under  contract  with 
owner;  Albright  v.  Smith,  2  S.  D.  577,  51  N.  W.  590,  holding  use  of 
materials  and  work  upon  premises  and  not  contract  which  supports 
mechanic's  lien  under  statute ;  Boyle  ▼.  Mountain  Key  Min.  Co.  9  N.  M. 
237,  50  Pac  347,  holding  general  manager  of  mine  who  does  not  per- 
form bodily  toil  not  entitled  to  lien. 

Criticized  in  Thompson  v.  Wise  Boy  ^rin.  &  Mill.  Co.  9  Idaho,  363,  74 
Pac.  958,  holding  labor  on  ore  extracted  from  mine  performed  in  quarti 
teill  subject  to  mechanic's  lien. 
Construction  of  mechanics'  lien  statntes. 

Cited  in  Williams  v.  Uneompahgre  Canal  Co.  13  Colo.  469,  22  Pae. 
806;  Cannon  v.  Williams,  14  Colo.  21,  23  Pac.  456;  Rico  Reduction  & 
Min.  Co.  V.  Musgiave,  14  Colo.  79,  23  Pac.  458;  Small  v.  Foley,  8  Colo. 
App.  435,  47  Pac.  64;  Cary  Hardware  Co.  ▼.  McCarty,  10  Colo.*App. 
200,  50  Pac.  744;  Chicago  Lumber  Co.  v.  Newcomb,  19  Colo.  App.  265, 
74  Pac.  786;  Ford  v.  Springer  Land  Asso.  .8  N.  M.  37,  41  Pac.  541,— 
holding  that  mechanic's  lien  law  should  be  liberally  construed;  Rara 
Avis  Gold  &  Silver  Min.  Co.  v.  Bouschcr,  9  Colo.  385.  12  Pac.  433; 
Tabor  v.  Armstrong,  9  Colo.  285,  12  Pac.  157, — holding  that  mechanic's 
lien  statute  should  not  be  extended  by  construction  to  cases  not  pro- 
vided by  statute;  Greeley,  S.  L.  &  P.  R.  Co.  ▼.  Harris-,  12  Colo.  226,  20 
Pac.  764,  holding  that  failure  to  serve  statement  as  required  by  mechan- 
ic's lien  statute  defeats  lien. 
Validity  of  Judgment  for  payment  of  money  in  lien  action. 

Cited  in  Hart  v.  Mullen,  4  Colo.  512,  holding  judgment  for  payment 
of  money  unwarranted  in  action  to  enforce  lien  under  statute;  Hilde- 
brandt  v.  Savage,  4  Wash.  524,  30  Pac.  643,  holding  that  there  can  be 
no  personal  judgment  in  action  to  foreclose  mechanic's  lien  where  lien 
fails. 


153  NOTES  ON  COLORADO  REPORTa  [249-259 

4  COIiO.  254,  ROCHE  v.  CAMPBEUL. 

Recovery  of  part  In  ejectment. 

Cited  in  note  in  54  A.  D.  415,  on  recovery  in  ejectment  of  part  under 
claim  for  whole. 

4  COIiO.  255,  DEVSR  v.  MORTRAGON. 

4  COIiO.   256,  BURDSAIili  v.  WAGGONER. 

Followed  without  special  discussion  in  Burdsall  y.  Waggoner,  4  Colo. 
i261. 
Validity  of  conveyance  by  insolvent  debtor  to  wife. 

Cited  in  Gwynn  v.  Butler,  17  Colo.  114,  28  Pac.  466,  holding  convey- 
ance by  insolvent  debtor  to  wife  invalid,  though  wife  innocent  in  ac- 
cepting it  or  ignorant  of  its  effect. 
Validity  of  conveyance  without  valuable  consideration. 

Cited  in  Wells  v.  Schuster-Hax  Nat.  Bank,  23  Colo.  534,  48  Pac.  809, 
holding  conveyance  not  fraudulent  because  not  founded  upon  valuable 
consideration. 
Right  to  maintain  creditor's  bill  before  Judgment. 

Cited  in  Neuman  v.  Dreifurst,  9  Colo.  228,  11  Pac.  98,  holding  that 
complaint  in  nature  of  creditor's  bill  cannot  be  maintained  before  judg- 
ment; Hood  V.  Saunders,  11  Colo.  106,  17  Pac.  102,  holding  complaint 
in  nature  of  creditor's  bill  fatally  defective,  where  it  shows  upon  its 
face  that  part  of  indebtedness  has  not  been  reduced  to  judgment;  Stock- 
Growers*  Bank  v.  Newton,  13  Colo.  245,  22  Pac.  444,  holding  judgment 
creditor  desiring  to  set  aside  supposed  fraudulent  deed  to  real  estate 
entitled  to  bring  action  to  test  validity  of  deed  before  attempting  to 
levy  execution  on  premises. 

Cited  in  note  in  90  A.  D.  297,  on  creditor's  bills  and  proceedings  in 
equity  in  aid  of  execution. 

Distinguished  in  Livingston  v.  Swofford  Bros.  Dry  Goods  Co.  12 
Colo.  App.  320,  56  Pac.  351,  holding  that  creditor's  bill  to  set  aside 
fraudulent  transfer  of  personalty  may  be  maintained  by  contract  cred- 
itors without  first  reducing  their  claims  to  judgment;  Ziska  V.  Ziska, 
20  Okla.  634,  23  L.R.A.(N.S.)  1,  95  Pac.  254,  holding  necessity  for  is- 
suance of  execution  and  its  return  without  satisfaction  before  bringing 
creditor's  suit  limited  to  cases  where  there  is  no  trust  and  no  lien  upon 
specific  property  in  favor  of  plaintiff. 
Siifnolency  of  petition  to  set  aside  fraudulent  conveyance. 

Cited  in  ITousc  v.  Johnson,  19  Colo.  App.  524,  76  Pac.  743,  holding 
petition  to  sot  aside  fraudulent  conveyance  need  not  allege  that  it  was 
made  with  intent  to  defraud  plaintiff;  Kindel  v.  Le  Bert,  23  Colo.  385, 
58  Am.  St.  Rep.  234,  48  Pac.  641,  holding  mere  charge  of  fraud  not  such 
allegation  as  calls  for  denial. 
Necessity  that  evidence  correspond  to  pleadings. 

Cited  in  Emery  v.  Yount,  7  Colo,  i  AT  \  "P«^<i«  ^^^i  folding  that  de- 
fendant in  suit  to  set  aside  fraud^i     .   Aot^'veyance  cannot  be  required 
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to  meet  and  overcome  evidence  not  responsive  to  pleadings;  Gibbs  v. 
Wall,  10  Colo.  153,  14  Fac.  216,  holding  that  evidence  must  correspond 
to  claim  or  defense. 

Distinguished  in  Mulock  v.  Wilson,  19  Colo.  296,  35  Pac.  5^2,  hold- 
ing presumption  in  favor  of  proceedings  in  trial  court  and  :hat  evi- 
dence sustained  complaint  where  evidence  not  preserved  by  bill  of  ex- 
ceptions. 
Conclusiveness  of  trial  court's  judgment  as  to  issnes  of  fact* 

Cited  in  Witkowski  v.  Hill,  17  Colo.  372,  30  Pac.  55,  holding  that  ap- 
pellate court  will  not  substitute  its  own  judgment  for  judgment  of  trial 
court  upon  issue  of  fact. 
Joinder  of  claims  for  relief. 

Cited  in  Abbott's  Pleadiiigs,  2d  ed.  766,  on  right  to  join  claim  for 
incidental  specific  relief  with  relief  which  is  main  object  of  suit. 

4  COIiO.  261,  BURDSAIili  ▼.  WAGGONER. 
liHiat  constitutes  Implied  emancipation  of  minor. 

Cited  in  Ingram  v.  Southern  R.  Co.  152  N.  C.  762,  67  S.  E.  926,  hold- 
ing implied  emancipation,  where  minor  son  contracts  for  his  services 
with  knowledge  of  his  father,  who  makes  no  objection  thereto. 

Cited  in  note  in  113  A.  S.  R.  115,  on  emancipation  of  infants. 

4  COIjO.  268,  JACKSON  y.  AIjLEN,  7  MOB.  MIN.  REP.  127. 
Validity  of  note  procured  under  threat. 

Cited  in  McClair  v.  Wilson,  18  Colo.  82,  31  Pac.  502,  holding  note  ob- 
tained under  threat  to  sue  valid. 
Examination  of  record  by  appellate  court. 

Cited  in  Miller  v.  Taylor,  6  Colo.  41,  9  Mor.  Min.  Rep.  547,  holding 
that  court  will  examine  entire  record  with  view  to  just  determination 
where  testimony  taken  before  referee;  Bates  v.  Wilson,  14  Colo.  140, 
24  Pac.  99;  Stock-Growers'  Bank  v.  Newton,  13  Colo.  245,  22  Pac.  444,— 
holding  that  court  must  examine  and  weigh  testimony,  taken  at  trial 
by  court  on  depositions  uninfluenced  by  findings  of  court  below;  Brand 
V.  Merritt,  15  Colo.  286,  25  Pac.  175,  holding  that  judgment  of  trial 
court  will  not  be  disturbed  wherever  there  is  evidence  enough  in  ca^a 
to  justify  judg^nent,  Hoagland  v.  Cole,  18  Colo.  426,  33  Pac.  151,  hold- 
ing that  appellate  court  will  not  pass  upon  mere  questions  of  con- 
flicting evidence;  Rittmaster  v.  Brisbane,  19  Colo.  371,  35  Pac  736, 
holdin<?  that  appellate  court  will  sift  and  weigh  evidence  taken  and 
reported  at  trial  in  writing  uninfluenced  by  finding  of  trial  court. 

Distinguished  in  Kimball  v.  Lyon,  19  Colo.  2G6,  35  Pac.  44,  holding 
findings  by  referee  entitled  to  same  consideration  as  verdict  of  jury: 
Noble  V.  Faull,  26  Colo.  467,  58  Pac.  681,  holding  findings  of  referee 
approved  by  trial  court  entitled  to  same  weight  on  appeal  as  verdict 
of  jury. 
When  female  Is  competent  to  contract. 

Cited  in  Hutchinson  v.  McLaughlin^  15  Colo.  492,  11  LJI.A.  287,  25 
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Pac.  317^  holding  that  female  becomes  competent  to  contract  at  age 
of  eighteen. 

4   COLO.  260,  PEYTON  v.  GREGORY. 

4  COLO.  270,  PENTER  &  R.  G.  R.  CO.  v.  GLASSCOTT. 

Competency  of  evidence  of  similar  occurrences. 

Cited  in  Holy  Cross  Gold  Min.  &  Mill.  Co.  v.  O'SuUivan,  27  Colo.  237, 
60  Pac.  670,  holding  evidence  that  *'missed  shots"  in  other  mines  had 
always  been  detected  and  removed  without  explosion,  inadmissible  in 
personal  injury  action,  where  no  foundation  laid;  Cleveland,  C.  G.  &  I. 
R.  Co.  v.  Wynant,  114  Ind.  525,  5  Am.  St.  Rep.  644,  17  N.  E.  118,  hold- 
ing evidence  of  similar  occurrences  on  other  occasions  inadmissible  to 
raise  presumption  that  place  was  defective  and  dangerous. 

4  COLO.  274,  FRANCIS  v.  WELLS. 
Validity  of  Judgments  rendered  in  yacatlon. 

Cited  in  McGan  v.  O'Neil,  5  Colo.  58,  holding  final  decree  rendered 
in  vacation,  void;  American  F.  Ins.  Co.  v.  Pappe,  4  Okla.  110,  43  Pac. 
1085,  holding  judgments  rendered  by  court  not  legally  in  session,  void. 

Cited  in  notes  in  23  A.  6.  R.  116,  on  collateral  attack  upon  judgment; 
33  L.R.A.  88,  on  power  of  officials  to  act^  as  determined  by  place  of 
performance. 

4  COLO.  275,  COON  v.  RIGDEN. 

Necessity  for  special  exceptions  to  general  charge. 

Cited  in  McFeters  v.  Pierson,  15  Colo.  201,  22  Am.  St.  Rep.  388,  24 
Pac.  1076,  holding  that  objections  and  exceptions  to  general  charge 
must  be  special  to  entitle  party  to  review  in  appellate  court. 
What  errors  of  law  are  reviewable  by  supreme  court. 

Cited  in  Keith  v.  Wells,  14  Colo.  321,  23  Pac.  991,  holding  that  su- 
preme court  can  review  only  errors  of  law  occurring  at  trial  to  which 
exceptions  were  duly  preserved,  where  no  motion  for  new  tial  and  bill 
of  exceptions  imperfect. 
Judicial  notice  of  who  are  court  officers. 

Cited  in  Londoner  v.  People,  15  Colo.  557,  26  Pac.  185,  holding  fact 
that  relator  is  sheriff  judicially  noticed  in  challenge  to  array  of  jurors. 
Recriminatory  fraud. 

Cited  in  note  in  8  A.  S.  R.  728,  739,  on  recriminatory  fraud. 
IHien  subscription  is  at  end  of  memorandum. 

Cited  in  California  Canneries  Co.  v.  Scatena,  117  Cal.  447,  49  Pac.  462, 
holding  signature  of  seller  written  across  face  of  memorandum  for  want 
of  space  at  bottom  of  paper,  subscribed  at  end  of  memorandum. 
County  court  as  court  of  record. 

Cited  in  Hoagland  v.  Hoagland,  19  Utah,  103,  67  Pac.  20,  holding 
county  court  court  of  record  and  i|^^-^  l^  \)y  atatute*  'wiWi  ^UTiadicUon 
in  divorce  cases.  ^ 
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Cited  in  Stramann  v.  Scheeren,  7  Colo.  App.  41,  42  Pac  191,  hold- 
ing that  married  woman  may  contract  with  husband  as  i|  she  were 
feme  sole;  Plamer  v.  Hanna,  6  Colo,  55;  De  Votie  v.  McGerr,  15  Colo. 
467,  22  Am.  St.  Rep.  426,  24  Pac.  923,— holding  that  married  woman,  as 
to  her  separate  estate,  has  no  husband;  Rose  v.  Otis,  18  Colo.  59,  31  Pac. 
493,  holding  that  married  woman  may  contract  same  as  if  sole;  Lake 
v.  Bender,  18  Ney.  361,  4  Pac.  711,  holding  each  spouse  entitled  to  rents, 
issues,  and  profits  of  his  or  her  separate  estate. 

Cited  in  note  in  77  A.  S.  R.  97,  on  liability  of  wife's  separate  estate 
to  husband's  creditors  for  value  of  increase  due  to  his  acts. 
Rights  of  creditors  in  debtor's  services. 

Cited  in  note  in  21  L.R.A.  624,  on  rights  of  creditors  in  personal  serv- 
ices  of  debtor. 
Presumption  of  ownership  from  control  of  wife's  property. 

Cited  in  Campbell  v.  Fillmore,  13  Colo.  App.  503,  58  Pac.  790,  hold- 
ing fact  that  husband  had  charge  and  control  of  wife's  property  raised 
no  presumption  of  ownership  or  authority  to  seU. 

4  COLO.  285,  McINTIRE  v.  BARNBS. 

Right  of  subcontractor  to  lien  for  expense  incurred   by  fault 
of  contractor. 

Cited  in  Tabor  v.  Armstrong,  9  Colo.  285,  12  Pac.  157,  holding  subcon- 
tractor not  entitled  to  lien  for  expense  incurred  through  idleness  en- 
forced by  default  or  negligence  of  principal  contractor. 

Cited  in  note  in  20  L.R.A.  562,  on  payment  to  contractors  or.  sub-con- 
tractors as  affecting  liens  of  subordinate  claimants. 
Meaning  of  word  ''best"  in  contract  for  materials. 

Cited  in  Drainage  Commission  v.  National  Contracting  Co.  136  Fed. 
780,  holding  contract  for  construction  of  public  improvement  with 
"best  quality  of  imported  Portland  cement"  not  satisfied  by  use  of 
sound  imported  Portland  cement  which  filled  special  requirements. 
Effect  of  owner's  consent  to  contractor's  working  after  expiration 
of  time. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Mason  &  H.  Co.  126  Ky.  844,  104 
S.  W.  975,  holding  that  railroad  waived  right  to  rescind  construction 
contract  for  failure  of  contractor  to  complete  work  in  agreed  time  by 
consenting  to  work  performed  after  that  time;  Charleston  Lumber  Co. 
V.  Friedman,  64  W.  Va.  151,  61  S.  E.  815,  holding  consent  of  owner  to 
contractor's  going  on  with  work  after  failure  to  finish  within  specified 
time  no  waiver  of  damage  sustained. 
Right  to  waive  condition  of  accord  agreement. 

Cited  in  Gary  v.  Mclntyre,  7  Colo.  173,  2  Pac.  916,  holding  that  con- 
dition of  accord  agreement  may  be  waived  by  parties  thereto. 

4  COLO.  291,  PEOPLE  EX  REL.  MCNN  v.  OURAY. 

Jurisdiction  of  district  Judge  to  issue  writ  of  mandamus. 
Cited  in  People  ex  rel.  Montrose  County  v.  Hebel,  19  Colo.  App.  523, 


76  Pac.  550,  holding  that  distriet  Judge  has  no  juxiadiction  in  vacatian 
at  his  chambers  to  enter  order  denying  upon  ita  merits  petition  for 
alternative  writ  of  mandamus;  Bean  ▼.  People,  6  Colo.  9ft,  to  the  point 
that  district  judge  could  not  make  writ  of  mandamua  returnable  at  his 
pleasure  into  any  county  of  his  district. 

4  COLO.  298,  NO.  5  MIX.  CO.  T.  BRUCE,  S  MOR.  BflN.  REP. 

146. 
Number  of  Jurors  neoeasary  to  Tevdlct. 

Cited  in  note  in  43  L.K.A.  54,  77,  on  number  and  agreement  of  juross 
necessary  to  valid  verdict. 
Necessity  for  motion  for  new  trial  to  review  question  of  law. 

Cited  in  Touse  v.  Consolidated  R.  ft  Power  Co.  29  Utah,  95,  80  Pae. 
506,  4  A.  &  E.  Ann.  Cas.  299  (dissenting  opinion),  on  necessity  of  mo- 
tion for  new  trial  to  review  question  of  law. 
liiability  of  shareholders  owning  shares  In  severalty. 

Cited  in  Servant  v.  McCampbeU,  46  Colo.  292,  104  Pac.  894,  hold- 
ing shareholders  in  corporation  owning  shares  in  severalty  not  jointly 
liable  for  commissions  of  agent  effecting  sales  under  employment  of 
attorney  with  power  to  sell  number  of  shares  belonging  to  shareholders 
severally. 

4  COLO.  SOS,  i/SIULER  T  SPARKS,  «  MOR.  BflN.  REP.  2S1. 

Right  of  re-entry  for  mmpayment  of  rent. 

Cited  in  note  in  15  Eng.  Rul.  Cas.  560,  on  landlord's  right  of  re-entry 
for  nonpayment  of  rent. 
Validity  of  stipulation  dispensing  with  demand  for  i«iit. 

Cited  In  Hicks  v.  Beacham,  131  Ga.  89,  62  6.  E.  45,  holding  that  ex- 
press stipulation  dispensing  with  demand  for  rent  may  be  made  in 
lease. 
Necessity  for  demand  in  action  of  forcible  entry  and  detainer. 

Cited  in  Famcomb  v.  Stem,  18  Colo.  279,  82  Pac.  612,  holding  that 
plaintiff  in  action  of  forcible  entry  and  detainer  need  not  make  prior 
demand  for  possession  of  premises,  where  entry  forcible  and  illegal; 
West  Ridge  Coal  Co.  v.  Von  Storch,  5  Lack.  Leg.  Kews,  189,  holding  that 
notice  of  forfeiture  in  mine  lease  must  ask  no  more  tiian  lessees  are 
justly  entitled  to. 

Distinguished  in  Miller  v.  Colorado  Springs,  8  Colo.  App.  809,  33  Pae. 
74,  holding  that   prior   demand   must   be   made   and   pleaded  in  case 
where  prior  demand  is  required. 
Jurisdiction  of  district  <!ourt  upon  certiorari  from  Inatioe. 

Cited  in  Hoppie  v.  Best,  4  Colo.  655,  holding  district  court  authorized, 
upon  certiorari  from  justice's  courts  to  render  independent  judgment 
upon  law  and  evidence. 

4  COLO.  818,  HAWSE  ▼.  BUH^^^jtC* 

Power  of  state  to  limit  tlm©    •^      *^-iti«Vlig  actloBa  on  lorolg^ 
jndgrmente.  ^<Vf  ^* 

ated  in  Lamb  t.  Powder  Hiy  gv^  Oj>.  «I  IJBlA.  ^^%»  W 
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0.  C.  A.  670,  182  Fed.  484,  holding  power  of  state  to  prescribe  different 
limitation  for  actions  on  judgments  of  courts  of  other  states  condi- 
tional upon  reasonable  time  being  given  for  exercise  of  right  of  action. 

Cited  in  Parmele's  Whart  Confl.  L.  (3d  ed.)  1247,  on  bar  of  debt 
outlawed  by  lex  fori. 

Cited  in  note  in  48  L.R.A.  640,  as  to  when  statute  of  limitations  will 
gorem  action  in  another  state  or  country. 
Wbere  cause  of  action  arises. 

Distinguished  in  Bliler  v.  Boswell,  9  Wyo.  57,  $9  Fac.  798,  holding 
that  cause  of  action  upon  notes '  executed  here,  but  whose  maker  and 
payee  resided  in  sister  state,  arose  in  such  other  state. 

4  COLO.  816,  BARKCR  ▼.  HAWLETF. 

When  judgment  is  reversible  on  conflicting,  evidence. 

Cited  in  Dickson  t.  Moffat,  5  Colo.  114;  Schleier  v.  Luedeke,  6  Colo. 
242;  Denver  Fire  Brick  Co.  v.  Piatt,  11  Colo.  509,  19  Pac  536;  McGrath 
T.  Bassick,  11  Colo.  528,  19  Pac.  462;  Boulder  v.  Fowler,  11  Colo.  396^ 
18  Pac.  837;  Ullman  v.  MeCormic,  12  Colo.  553,  21  Pac.  716;  La  Fitte  r. 
Rups,  13  Colo.  207,  22  Pac.  309;  Hunt  v.  Ohmertz,  15  Colo.  447,  24  Pac. 
1047 ;  Bugh  v.  Rominger,  15  Colo.  452,  24  Pac.  1046 ;  Johnson  v.  Kountze, 
21  Colo.  486,  43  Pac.  445,— holding  that  verdict  will  not  be  disturbed 
where  testimony  is  conflicting  and  verdict  not  manifestly  against  weight 
of  evidence;  Johnson  v.  Jones,  16  Colo.  138,  26  Pac.  584,  holding  that 
verdict  will  not  be  disturbed  where  there  was  evidence  upon  which  jury 
could  find  judgment  rendered  unless  it  appears  that  they  were  actuated 
by  passion  or  prejudice;  Spaulding  v.  Saltiel,  18  Colo.  86,  31  Pac  486, 
holding  that  conflicting  evidence  will  not  be  reviewed  upon  appeal  for 
purpose  of  substituting  court's  judgment  for  that  of  jury;  Salomon  t. 
Webster,  4  Colo.  353  (dissenting  opinion),  as  to  when  verdict  will  be 
set  aside. 

4   COLO.   842,   CX>DY  ▼.  FILLEY. 

Necessity  that  appellant  sign  undertaking  on  appeal. 

Cited  in  Byers  v.  Gilmore,  10  Colo.  App.  79,  50  Pac.  370,  holding  that 
undertaking  on  appeal  under  Code  need  not  be  signed  by  appellant. 
Waiver  of  copy  of  notice  of  appeal. 

Cited  in  Read  v.  Benton  County,  10  Or.  154,  holding  that  copy  of 
notice  of  appeal  may  be  waived  by  county  clerk  acting  for  defending 
county. 

4  COLO.  844,  PULLMAN  PALAOB  OAR  CO.  ▼.  BARKER,  S4 
AM.  REP.  89. 

Liability  for  remote  consequences  of  negligence  generally. 

Cited  in  Sutherland,  Dam.  3d  ed.  108,  on  liability  of  carriers  for  con- 
sequential damages  for  its  torts;  Sutherland,  Dam.  3d  ed.  3610,  on  lia- 
bility of  wrongdoer  for  all  direct  injury  resulting,  although  not  contem- 
plated as  probable  result  of  net  done 

Cited  in  notes  in  36  A.  R.  382,  on  recovery  of  consequential  damages; 
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xu  i^.  o«    WIS.   042,  «i  /im.  xwep.  41,  xx  x«f.   w.  ooq,  noiaing 
respoDBible  for  miscarriage  of  passenger  whom  it  directed  to  leave  trak 
at  point  three  miles  short  of  her  station. 
Degree  of  care  owing  by  carrier  to  ill  paflseDgers. 

Cited  in  note  in  97  A.  D.  500,  on  speciiU  duty  towards  siek,  aged,  or 
feeble  passengers. 

Disapproved  in  St.  Louis  Southwestern  R.  Oo.  t.  Ferguson,  26  Tex. 
Oir.  App.  460,  64  S.  W.  797,  holding  railroad  liable  for  injury  to  woman 
causing  miscarriage,  although  shock  of  collision  of  cars  cm  maicing  up 
train  would  not  have  injured  ordinary  passenger. 
Right  of  carrier  to  refuse  Co  receive  sick  passengers. 

Distinguished  In  Connors  t.  Cunard  S.  8.  Co.  204  Mass.  810,  26  L.R^ 
(N.S.)  171,  134  Am.  St.  Rep.  662,  90  N.  E.  601,  holding  that  ocean 
passenger  carrier  has  right  to  refuse  to  receive  as  ordinary  passenger 
person  in  need  of  medical  attention  during  voyage. 

4  OOIiO.  348,  KNOX  v.  McFERRAN,  Modified  on  later  appeal  tm 

6  Colo.  217. 
Power  of  court  to  correct  records. 

Cited  in  Plejte  v.  Pleyte,  15  Colo.  44,  24  Pac  679,  holding  inhemt 
power  in  courts  to  correct  clerical  errors  in  records;  Pleyte  v.  Pleyte, 
14  Colo.  693,  23  Pac.  1007,  holding  that  applioation  to  correct  record 
in  cause  pending  before  this  court  does  not  lay  foundation  for  new 
proceeding  in  error;  Denver  CSty  Tramway  Co.  v.  Roberts,  43  Cola  522, 
96  Pac.  186,  holding  that  supreme  court  will  allow  filing  of  supple- 
mental  bill  of  exceptions  tending  only  to  make  recitals  of  original  more 
complete,  though  time  for  filing  original  in  trial  court  has  expired. 
•  Distinguished  in  Breene  v.  Booth,  3  Colo.  App.  470,  33  Pac.  10^, 
holding  trial  court  without  power  to  amend  reoord  after  appeal,  where 
character  of  judgment  essentially  changed. 
Presumption  tliat  evidence  warranted  oondnsion  of  lower  oomrt. 

Cited  in  Seeley  v.  Taylor,  17  Colo.  70,  28  Pac.  461,  holding  presmnp- 
tion  that  lower  court  was  governed  by  proper  views  of  law  and  that 
evidence  warranted  conclusion,  in  absence  of  bill  of  exceptions. 

4  COIiO.  850,  MOHR  v.  BARXSS. ' 
Effect  of  plea  of  payment. 

Cited  in  Lokken  v.  Miller,  9  K.  D.  612,  84  N.  W.  868,  holding  that 
plea  of  payment  to  complaint  for  liquidated  demand  confesses  cause  of 
action  and  casts  burden  upon  defendant  to  sustain  plea. 

4  COIiO.  852,  MIIiliER  v.  6EYBRRT. 

4  COIiO.  858,  SALOMON  v.  WEBSTER. 
Wliat  constitutes  an  aceeptace. 

Cited  in  McFarlane  v.  Wadhams,  166  Fed.  987,  holding  that  acceptance 
must  be  complete  and  precise  adoption  of  proposition;  Davia  T.  Thomas^ 
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38  Colo.  303,  64  Pao.  187,  holding  offer  to  accept  under  modification 

rejection  of  offer. 

finfllcleiicy  of  e^idenoe  to  support  verdict. 

Cited  in  Rankin  v.  Cardillo,  38  Colo.  216,  88  Pac.  170,  holding  judg- 
ment which  is  but  slightly  supported  by  evidence  and  manifestly  against 
weight  thereof  not  permitted  to  stand. 
Necessity  of  jury  believing  from  evidence. 

ated  in  Gorman  v.  People,  17  Colo.  696,  31  Am.  St.  Rep.  350,  31 
Pac.  335,  holding  instruction  telling  jury  "if  they  believe,"  omitting 
words  "from  evidence"  objectionable;  Boy  kin  v.  People,  22  Colo.  496, 
45  Pac.  419,  holding  omission  from  one  instruction  words  "from  the 
evidence"  not  error,  when  cured  by  other  instructions. 
Bight  to  set  off  joint  demand  against  separate  demand. 

Cited  in  Ingols  v.  Plimpton,  10  Colo.  535,  16  Pac.  155,  holding  that 
joint  demand  cannot  be  set  off  against  separate  demand. 

4  COIiO.  S69,  UTIiEY  v.  CliARK-GARDNJCR  LOBB  MIN.  CO. 

4  MOB.  MIN.  REJf*.  S9. 
Discrimination  against  foreign  corporations. 

Cited  in  notes  in  95  A.  D.  537,  on  power  of  state  to  discriminate 
•gainst  foreign  corporations  doing  business  therein;  24  L.R.A.  289,  on 
reeognition  or  exclusion  of  foreign  corporations;  60  LJLA.  330,  on  con- 
stitutional equality  in  relation  to  corporate  taxation;  70  LJl»A.  541, 
on  right  of  nonresidents  to  sue  foreign  corporations;  1  L.R.A.(NJS.) 
558,  on  compelling  designation  of  person  upon  whom  process  may  be 
served  as  a  condition  of  right  of  foreign  corporation  to  do  business. 
Right  of  foreign  corporation  witliout  certificate  to  enforce  iU 
contracts. 

Cited  in  Black  v.  Caldwell,  83  Fed.  880,  holding  foreign  corporation 
entitled,  as  matter  of  comity,  to  sue  and  collect  on  contract,  owned  by 
it,  in  this  state;  Fritts  v.  Palmer,  132  U.  S.  282,  33  L.  ed.  317,  10 
Sup.  Ct.  Rep.  93,  holding  deed  to  foreign  corporation  which  has  not 
eomplied  with  state  law  relating  to  doing  business  within  state  not 
necessarily  void;  Black  v.  Vermont  Marble  Co.  1  Cal.  App.  718,  82  Pae. 
1060,  holding  statutory  provision  that  foreign  corporation  shall  not 
'^maintain"  any  actions  in  courts  of  state  no  bar  to  commencement  of 
action  for  protection  of  property  or  enforcement  of  its  rights;  Rockford 
Ins.  Co.  V.  RogerA,  9  Colo.  App.  121,  47  Pac.  848,  holding  contract  made 
by  foreign  corporation  in  this  state  without  first  complying  with  stat- 
utory requirements  as  to  filing  certificate,  valid;  Helvetia  Swiss  F.  Ins. 
Co.  V.  Edward  P.  Allia  Co.  11  Colo.  App.  264,  52  Pac.  1040;  Kindel  v. 
Beck  &  P.  Lithographing  Co.  19  Colo.  310,  24  L.R.A.  311,  35  Pac.  538,— 
holding  failure  of  foreign  corporation  to  file  statutory  certificate  no 
defense  to  action  by  it  upon  contract  made  in  this  state;  Craig  v.  A. 
Leschen  &  Sons  Rope  Co.  38  Colo.  115,  87  Pac.  1143,  holding  that  statute 
requiring  foreign  corporations  to  file  certificate  before  doing  business 
here  does  not  prohibit  them  from  suing  to  protect  property  or  rights; 
Colo.  Ann.— IL 
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Tabor  v.  Goss  &  P.  Mfg.  Co.  11  Colo.  419,  18  Pac.  537;  Ulinoig  Sewing 
Mach.  Co.  V.  HarriBon,  43  Colo.  362,  96  Pac.  177,— holding  fact  of  foreign 
corporation's  non-compliance  with  statutory  requirements  matter  of 
defense  to  be  pleaded  by  defendant  in  bar  of  action;  Chicago  Mill  & 
Lumber  Co.  ▼.  Sims,  101  Mo.  App.  569,  74  S.  W.  128,  holding  foreign 
corporation  entitled  to  sue  for  breach  of  warranty  where  conveyance 
out  of  which  suit  grew  was  made  before  plaintiff  had  any  legal  right 
to  do  business  here;  Powder  River  Cattle  Co.  v.  Custer  County,  9  Mont 
145,  22  Pac.  383,  holding  failure  of  foreign  corporation  to  file  certificate 
of  incorporation  no  bar  to  right  to  sue  in  courts  of  territory  in  action 
not  based  on  any  contract;  Probst  v.  Domestic  Missions,  3  N.  M.  373, 

5  Pac.  702,  holding  foreign  corporation  which  fails  to  file  certificate  not 
debarred  from  access  to  courts  in  protecting  its  previously  vested  estate 
in  territory;  Gould  Land  &  Cattle  Co.  v.  Rocky  Mountain  Bell  Teleph. 
Co.  17  Wyo.  507,  101  Pac.  9,39,  holding  doctrine  of  state  comity  not 
applicable  to  protect  foreign  corporation  seeking  to  recover  upon  con- 
tract expressly  prohibited  by  law. 

Cited  in  Abbott's  Pleadings,  2d  ed.  730,  on  nonavailability  on  demurrer 
of  foreign  corporation's  noncompliance  with  statute. 

Criticised  in  Coleman  v.  Jaggers,  12  Idaho,  125,  118  Am.  St.  Rep.  207, 
85  Pac.  894,  denying  foreign  corporation,  which  has  failed  to  comply 
with  constitutional  a  id  statutory  requirements,  right  to  enforce  con- 
tract. 
What  constitutes  ''doing  business*'  by  foreign  corporation. 

ated  in  Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  8.  727,  28  L.  ed.  1137, 
5  Sup.  Ct.  Rep.  739,  holding  contract  by  foreign  corporation  to  manu- 
facture machinery  in  its  home  state  not  doing  business  within  meaning 
of  constitution  and  statute;  General  Conference  of  Free  Baptists  v. 
Berkey,  156  Cal.  466,  105  Pac.  411,  holding  mere  prosecution  or  defend- 
ing of  suits  by  foreign  corporation  not  "doing  business"  within  meaning 
of  statutes;  Miller  v,  Williams,  27  Colo.  34,  69  Pac.  740,  holding  pur- 
chase by  foreign  corporation  of  negotiable  promissory  notes  secured  by 
deed  of  trust,  not  doing  business  within  state;  George  R,  Barse  Live 
Stock  Co.  V.  Range  Valley  Cattle  Co.  16  Utah,  59,  50  Pac.  630,  holding 
mere  prosecution  of  suit  by  foreign  corporation  not  "doing  biwiness" 
within  meaning  of  constitution  or  statute;  A.  Booth  &  Co.  v.  Weigand, 
28  Utah,  372,  79  Pac.  570  (dissenting  opinion),  as  to  what  constitutes 
*'doing  businPBs"  by  foreign  corporation  in  this  state. 

Cited  in  note  in  14  L.R.A.  532,  on  what  constitutes  "dealing"  or  "car- 
rying on  business." 
Service  of  process  constltntlng  due  process  of  law. 

Cited  in  note  in  50  L.R.A.  590,  on  service  of  process  sufficient  to 
constitute  due  process  of  law. 

4  COLO.  375,  THATCTTER  v.  ROCKWBLIi,  Affirmed  In  105  U. 

S.  467,  26  L.  ed.  949. 
Sufficiency  of  cliargc  to  jury. 
Cited  in  McClelland  v.  Bums,  5  Colo.  390;  Finerty  v.  Fritz,  6  Colo. 
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136;  Dozenback  y.  Raymer,  13  Colo.  451,  22  Pac.  787;     ! 
Kindel,  15  Colo.  539,  25  Pac.  990,— holding  that  judgment     / 
reversed  where  charge,  considered  as  whole,  satisfies  cou 
were  not  improperly  advised  as  to  any  material  point;  Stn     • 
Creek  Min.  &  Development  Co.  v.  Ellison,  42  Colo.  498, 
holding  that  insufi^ient,  ambiguous^  or  uncertain  instruct 
cured  by  other  instructions  upon  same  subject  embraced  in    ] 
Ri^ht  to  set  off  separate  demand  against  Joint  demax    . 

Cited  in  Thalheimer  v.  Crow,  13  Colo.  397,  22  Pac  779  ! 
Capehart,  40  Colo.  446,  90  Pac.  1033,— holding  that  sepai  : 
cannot  be  set  off  against  joint  demand. 

Distinguished  in  Canfield  y.  Arnett,  17  Colo.  App.  426,  ' 
holding  that  one  maker  of  joint  and  several  promissory  note    i 
pose,  in  action  thereon,  counterclaim  as  indebtedness  upon  <    i 
bim  from  plaintiff. 

When  agreement  to  pay  debt  of  another  is  within 
frauds. 

Cited  in  Mulvany  v.  Gross,  1  Colo.  App.  112,  27  Pac.  I 
purchaser's  promise  to  pay  encumbrance  not  collateral  wit 
of  frauds;  Johnson  ▼.  Bott,  18  Colo.  App.  469,  72  Pac.  6   : 
Reser,  19  Colo.  88,  34  Pac.  572,— holding  promise  of  one,    i 
answer  for  debt  of  another,  not  within  statute  of  frauds,  w^  ! 
upon  new  consideration  moving  from  creditor  and  promisee  t 
Anderson  y.  Spence,  72  Ind.  315,  37  Am.  Rep.  162,  hold   i 
agreement  not  within  statute  although  it  may  directly  reh  : 
person. 

Cited  in  Brandt,  Suretyship,  8d  ed.  894,  on  stranger  ind  i 
in  blank  as  guarantor. 

Cited  in  note  in  95  A.  D.  258,  on  oral  promise  to  answ  i 
of  another. 

4  COIiO.  410,  OIiAYTON  ▼.  OIiAYTON. 
Gonclusiyeness   of   dfyoroe   decree   obtained   npon  oo 

service. 

Cited  in  Cheely  v.  aayton,  110  U.  S.  701,  28  L.  ed.  298, 
Rep.  328 »  holding  decree  of  divorce  obtained  by  husband  i 
to  his  absent  wife  wholly  void  for  want  of  jurisdiction  in 
granted  it;  Clayton  v.  Cheeley,  5  Colo.  337,  on  validity  of  div 
obtained  upon  constructive  service;  Shrader  v.  Shrader,  3( 
18  So.  672,  holding  decree  of  divorce  rendered  upon  illegal  o 
service  void  as  to  parties  who  have  not  appeared  or  pleaded 

Cited  in  note  in  57  L.R.A.  598,  on  right  to  contest  validity 
decree  after  death  of  one  or  both  parties.  i 

Jurisdiction  "n-here  want  of  service  appears  by  record 

Cited  in  San  Juan  &  St.  L.  Min.  &  8.  Co.  v.  Finch,  i 
holding  that  jurisdiction  of  county  court  did  not  attach  wIm 
service  affirmatively  appears  by  record. 
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Neoesalty   for   strict   oompUance   wttb   statute   in   eonstrvcUfe 
serrice. 

Cited  in  Israel  ▼.  Arthur,  7  Colo.  S,  1  Pflc  438,  hoMing  strict  eon- 
pliance  with  method  pointed  out  by  statuto  neceseaiTr  in  obtaining 
service  of  process  by  publication. 
Right  to  use  testimony  of  party  against  bim  as  admission. 

Cited  in  Buddee  v.  Spangler,  12  Colo.  216,  20  Pac.  IM,  holding  that 
sworn  testimony  of  party  to  action  may  be  used  against  him  as  ad- 
mission. 

4  COLO.  418,  BliORE  t.  HOOKADAT. 

4  COIiO.  41»,  WHrrSETT  ▼.  KKRSHOW. 
Right  to  have  Aeed  oonstmed  as  nMirtgage. 

Cited  in  Fetta  v.  Vandevier,  8  Colo.  App.  419,  34  Pae.  168;  Towaseni 
T.  Perterstn,  12  Colo.  491,  21  Pac.  619,-~'holding  that  deed  absolvte  in 
form  may  be  proved  by  oral  testimony  to  be  mortgage. 
—  Degree  of  proof  required. 

Cited  in  Mahoney  ▼.  Bostwick,  96  Cal.  53,  31  Am.  St.  Rep.  175,  SO 
Pfto.  1020;  Armor  y.  Spalding,  14  Cofo.  302,  23  Pac.  789,— holding  dear, 
tmequivocal  and  convincing  proof  necessary  to  have  absolute  deed  eon' 
strued  as  mortgage;  Perot  v.  Cooper,  17  Colo.  80,  31  Am.  St.  Bep. 
258,  28  Pise.  391,  holding  mere  preponderance  of  evidence  insulBeient  to 
warrant  absolute  deed  being  adjudged  mortgage;  Bntsch  ▼.  Smith,  40 
Colo.  64,  90  Pac.  61,  holding  that  action  to  have  deed  absolute  on  its 
face  adjudged  mortgage  must  be  made  Out  beyond  reasonable  donht; 
Bohm  V.  Bohm,  9  Colo.  100,  10  Pac.  790,  holding  strong  and  unequivocal 
evidence  necessary  to  establish  real  contract  where  cause  of  action 
would  be  barred  by  statute  of  frauds  but  for  equitable  coosiderations; 
Nesmith  v.  Martin,  82  Colo.  77,  76  Pac.  590,  holding  establishment  of 
contract  by  clear,  certain  and  conclusive  proof  necessary  to  establish 
trust  by  oral  evidence  alone,  in  order  to  take  case  out  of  statute  of 
frauds;  Laesch  v.  Morton,  88  Colo.  171,  120  Am.  St.  Rep.  106,  87 
Pac.  1081,  holding  clear,  definite  and  conclusive  proof  necessary  to  tske 
oral  agreement  for  perpetual  right  of  way  out  of  statute  of  frauds; 
Freeman  v.  Peterson,  45  Colo.  102,  100  Pac.  600,  holding  unoorroboratsd 
verbal  declarations  insufficient  to  establish  resulting  trust. 
Statutory  disqualification  of  party  as  wUnesi. 

Cited  in  Gilham  v.  French,  6  Colo.  196,  holding  ons  direetlj  interested 
in  event  of  civil  action  disqualified  from  testifying  of  his  own  motion^ 
or  on  his  own  behalf,  when  adverse  party  sues  as  heir  of  deeeased 
person;  Rathvon  v.  White,  16  Colo.  41,  26  Pae.  823,  holding  party  to 
suit  who  is  interested  in  result  disquaKfled  from  testifying  on  his  own 
behalf  when  adverse  party  sues  as  adminaetrator;  Temple  v.  Mogrodsr, 
86  Colo.  890,  85  Pao.  832,  holding  physician  disqaalified  to  testify  in 
proceeding  to  establish  his  daim  agahnt  estate  for  medioal  swviesi 
rendered  decedent.  .       ., 
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Distingiiislied  in  Prewitt  v.  Lambert^  19  Ck>]o.  6,  34  Ptc. 
party  not  precluded  from  testifying  in  aetion  in  which  defi     I 
nied  aa  adminiatrator  and  who  does  not  defend  as  such. 

4  OOIiO.  4SS,  liUNDIN  ▼.  KANSAS  P.  R.  00« 
OonatltwtlonalUy  of  retroapecilye  legislation. 

died  in  United  Mines  Co.  y.  Hatcher,  25  a  C.  A.  46,  4S    i 
1^,  79  Fed.  bll,  holding  that  amendment  to  lien  statute 
given  retrospective  operation;  National  Bank  v.  Riethmann 
101,  49  U.  S.  App.  144,  79  Fed.  582,  holding  that  section  e    i 
of  rights  operates  as  saying  clause  in  repealing  statutes;    ! 
Anthony,  5  Colo.  273,  to  the  point  that  section  eleven  oi  B 
operates,  as  to  pending  causes  under  statute,  as  saving  < 
porated  into  repealing  statute. 

4  OOIiO.  484,  filOHOIiTZ  V.  WILBUR. 
When  cause  is  pending  In  appellate  o^nrt. 

CUed  in  Colorado  Sjfffaigs  Co.  y.  Cewell,  6  Colo^-  73,  h<   I 
pending  in  appellate  court  when  appeal  perfected, 

4  OOfI4>.  4S6,  COBY  y.  FIIJ:4E2Y. 

4  COLO.  488,  RJB  BROWN. 

4  COLO.  440,  HARRIS  y.  DURAN. 

4  OOLO.  449,  BR  LA  MAR  y.  HURD,  Later  Bij^p^l  li 
186,  17  Pae.  888,  18  Colo.  7,  81  Pno.  808,  14  < 
88  Pac.   788,  and  1  Colo.  App.  887,  88  Pae.   18 

Necessity  that  trial  Jndge  sign  and  seal  bill  of  exoepCk 

Cited  in  Marshall  Silver  Min.  Co.  v.  Kirtley,  8  Ccrfo.  108,  I 
Gates  V.  People,  11  Colo.  292,  17  Pac.  783;  Reed  v.  Cates,  i: 
19  Pae.  464, — holding  that  bill  of  exceptions  not  sealed  by 
cannot  be  considered;  Williams  v.  People,  25  Colo.  2S1,  59 
holding  that  bill  of  exceptions  must  be  signed  and  sealed  by 
hi  order  to  constitute  part  of  record. 
~  BSflect  of  pleading  over  on  defective  pleading. 

Cited  in  Central  &  G.  Road  Co.  v.  People,  5  Colo.  39,  he 
defects  in  pleading  may  be  aided  by  pleading  over;  BushneU 
Min.  &  Smelting  Co.  12  Colo.  247,  21  Pae.  931,  holding  tha 
complaint  may  be  cured  by  denials  and  allegations  of  answei 

4  COLO.  444,  PIPE  v.  SMITH,  Later  appeal  in  5  Colo* 
Parol  evidence  to  tdentif  j  snbject-mntter  of  deed. 

Cited  in  Colorado  C.  R.  Co.  v.  Smith,  5  Colo.  160;  Hannm 
6  Colo.  303, — ^holding  parol  evidence  admissible  to  apply  gel 
of  description  in  deed  to  subject  matter;  Laughlin  v.  Haw] 
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170,  11  Pac.  45,  holding  parol  evidence  admissible  to  identify  property 
where  description  in  BheriflTs  return  of  levy,  and  other  documents,  i* 
in  such  general  terms  as  to  call  for  evidence  dehors  writing;  Murray 
V,  Hobson,  10  Colo.  66,  13  Pac.  921,  holding  parol  testimony  admissible 
to  identify  land  described  in  deed  as  ''designated  on  recorded  plat  as 
vacant  land  formed  by  change  of  bed  o(  Arkansas  river,"  and  by  metea 
and  bounds;  Loveland  v.  Clark,  11  Colo.  265,  18  Pac.  544,  to  point  that 
subject-matter  of  exception  in  deed  made  in  general  terms  may  be 
made  certain  by  parol  evidence;  Hanlon  v.  Hobson,  24  Colo.  284,  42 
L.R.A.  502,  51  Pac.  433,  holding  parol  evidence  admissible  to  identify 
land  mentioned  in  deed  of  trustee  under  town  site  acts. 
• 

4  OOIiO.  468,  GOSSv.  BOUIiBER  COUNTY. 
Nature  of  bond  of  county  treasurer. 

Cited  in  Gartley  v.  People,  24  Colo.  155,  49  Pac.  272,  holding  bond 
of  county  treasurer  measure  of  his  duties  and  contract  covering  them. 
Mode  of  bringing  up  allldaTlt  in  attachment. 

Cited  in  6uddee*v.  Spangler,  12  Colo.  216,  20  Pac.  760,  holding  that 
af&davit*  in  attachment  stands  as  pleading  and  is  properly  brought  up 
by  record;  Merchants'  Nat.  Bank  v.  Grunthal,  38  Fla.  93,  20  So.  809, 
holding  affidavit  in  attachment  statutory  pleading  properly  brought  up 
by  record  and  not  in  bill  of  exceptions. 
Defects  avoiding  attachment. 

Cited  in  note  in  79  A.  D.  166,  on  irregularities  and  defects  avoiding 
attachment. 
Right  of  court  to  vacate  attachment  on  motion. 

Cited  in  Sonnesyn  v.  Akin,  12  N.  D.  227,  97  N.  W.  557,  holding  that 
coiu-t  may  vacate  attachment  on  motion  when  it  appears  that  affidavit 
as  foundation  thereof  is  false. 
Judgments  depending  on  validity  of  attachment. 

Cited  in  note  in  76  A.  S.  R.  801,  on  judgments  depending  for  validity 
on  attachment  of  property. 

4  GOrjO.  474,  BACON  v.  I^AMB. 
Time  to  file  notice  of  appeal. 

Cited  in  Daniels  v.  Daniels,  9  Colo.  133,  10  Pac.  657,  holding  filing  of 
notice  of  appeal  ineffectual  unless  it  precedes  or  is  contemporaneous 
with  service  thereof. 

4  COIiO.  474,  BARNDOUiiAR  v.  PATTOX. 

4  COIiO.  4  75,  SWENSON  v.  GIRARD  F.  &  M.  INS.  CO. 
Nature  of  appeal. 

Cited  in  Western  Cornice  &  Mfg.  Works  v.  Leavenworth.  52  Neb.  418, 
72  N.  W.  592,  holding  that  appeal  in  effect  aifords  retrial  of  qucstioM 
presented. 
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Cited  in  Sutherland,  Stat.  Const.  2d  ed.  1222,  on  power 
right  of  appeal,  after  appeal  is  perfected  and  pending. 
When  appeal  is  taken. 

Cited  in  Hall  v.  Denver  Omnihua  &  Cab  Go.  13  Colo. 
Pac.  402,  holding  filing  of  papers  in  county  court  by  jus 
from  latter's  court  not  docketing  of  case;  Cates  v.  Mad 
holding  act  of  taking  appeal  entry  of  appearance  of  par 
which  he  has  appealed;  Law  v.  Nelson,  14  Colo.  409,  24  1 
that  appeal  bond  must  be  filed  and  approved  before  appei 
sidered  "taken." 

Necessity  that  transcript  be  filed  within  time  prescrl 
rules. 

Cited  in  Kasson  ▼.  Follett,  9  Colo.  348,  12  Pac.  195,  I 
to  district  court  rightly  dismissed  for  failure  of  appell 
transcript  of  proceedings  below  to  be  filed  in  court  within 
by  rule  of  court. 

4  COLO.   481,  BREED  v.  FIRST  NAT.  BANK,   1 

REP.  467,  Later  appeal  in  6  Colo.  235. 
Power  of  superintendent  or  agent  to  borrow  money. 

Cited  in  Arthur  y.  Card,  3  Colo.  App.  133,  32  Pac.  343, 
mining  superintendent  had  authority  to  execute  due  bill 
Sanford  Cattle  Co.  v.  Williams,  18  Colo.  App.  878,  71  Pac 
general  manager  of  cattle  company  without  implied  auth 
company  by  execution  of  promissory  note;  Schramm  v.  L 
Colo.  516,  94  Pac.  345,  holding  no  implied  authority  of  age 
money  for  his  principal  from  fact  of  his  being  in  chargi 
sole  manager  and  also  in  charge  of  ranch;  Rizzuto  v.  R 
Lumber  Co.  44  Colo.  413,  98  Pac.  728,  holding  manager  of 
corporation  without  implied  power  to  borrow  money  o 
credit;  American  Min.  &  Smelting  Co.  v.  Converse,  175  "h 
N.  E.  594,  holding  that  advance  of  money  where  object  is 
within  power  of  agent  not  authorized  to  borrow  money. 

Cited  in  note  in  29  A,  S.  R.  96,  on  agent's  power  to  be 
Dnty  of  principal  to  repudiate  unauthorized  act  of  agi 

Cited  in  Smyth  v.  Lynch,  7  Colo.  App.  383,  48  Pac. 
principal  not  bound  to  deny  authority  of  one  assuming  to 
unless,  after  knowledge  of  facts,  shows  he  has  ratified  f 
equity  would  forbid  him  to  deny  it;  Ilfeld  v.  Ziegler,  4 
91  Pac.  S25,  holding  mere  silence  evidence  of  ratification  but 
where  sale  completed  by  agent  before  knowledge  of  it  reach 
St.  Louis  Gunning  Advertising  Co.  v.  Wanamaker  &  Bro 
App.  270,  90  S.  W.  737,  holding  failure  of  principal  to  repu< 
act  evidence  to  be  considered  that  he  ratified  it,  where 
between  agent  and  third  party  settled  before  principal 
Thompson  v.  Laboringman's  Mercantile  &  Mfg.  Co.  60  V 
L.RA.(N.S.)  311,  63  S.  E.  908,  holding  failure  of  principt 
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evidence  of  ratification. 

Cited  in  Sackett,  Infitruct,  Jur.  (3d  ed.)  372,  on  ratification  by  failixig 
to  r^Midiate  agent's  unauthorized  acts. 

Cited  in  notes  in  79  A.  D.  389,  on  ratification  of  unauthorized  acts  bj 
silence;  29  A.  S.  R.  97,  on  ratification  of  agent's  act  in  borrowing 
money;  6  L.RJL(N.S.)  313,  on  implied  ratification  of  unauthorized  loon 
effected  by  agent. 

Distinguished  in  Witcher  v.  Gibson,  15  Colo.  App.  163,  61  Pac.  192, 
holding  principal  bound  to  know  what  his  agent  does  when  transactions 
are  entered  on  his  books  and  open  to  his  inspection. 

4  COLO.  607,  CORNING  TUNNCL  CO.  t.  PfilX,  14  MOB.  KIN. 

HBP.  612. 
Mining  rights. 

Cited  in  Creede  &  C.  C.  Min.  &  Mill.  Co.  v.  Uinta  Tunnel  Min.  & 
Transp.  Co.  196  U.  S.  337,  49  L.  ed.  601,  25  Sup.  Ct.  Rep.  266,  holding 
owner  of  tunnel  site  who  simply  seeks  to  protect  his  tunnel  and  who 
has  not  yet  discovered  a  lode  claim,  not  required  to  adverse  an  applica- 
tion for  patent  of  the  lode  claim  through  which  the  tunnel  runs. 

CSted  in  note  in  63  A.  D.  103,  110,  on  mining  rights. 
—  effect  of  snbse^^ent  discovery  from  surface  on  rights  of  owner 
of  located  tunnel  vein. 

Cited  in  note  in  53  L.BJ^.  794,  796,  on  rights  under  tunnel^site 
locations. 

Distinguished  in  Ellet  v.  Campbell,  18  Colo.  510,  33  Pac  521,  holding 
owner  of  located  tunnel  claim  not  bound  upon  discovery  of  mineral 
lode  therein  to  make  another  discovery  and  location  of  lode  from  sur- 
face to  be  protected  against  subsequent  location  of  same  k>de. 

Disapproved  in  Enterprise  Min.  Co.  v.  Rico- Aspen  Consol.  Min.  Ca 
13  C.  C.  A.  390,  32  U.  S.  App.  75,  66  Fed.  200  (reversing  53  Fed.  321), 
holding  that  no  discovery  or  location  of  blind  lode  or  vein  from  surface 
subsequent  to  location  of  tunnel  can  deprive  owner  of  timnel  claim  who 
diligently  prosecutes  his  work  of  his  rights;  Hope  Min.  Co.  v.  Brown, 
11  Mont.  370,  28  Pac.  722  (overruling  decision  in  earlier  case  between 
same  parties  in  7  Mont.  550,  19  Pac.  218),  holding  that  after  location 
of  tunnel  claim  a  person  discovering  a  lode  within  the  surface  boundaries 
crossing  the  line  of  the  tunnel  will  be  restrained  until  it  is  demonstrated 
that  the  lode  will  not  be  discovered  in  the  tunnd. 

4  COLO.  512,  HART  6^  S.  COUP.  y.  MUUCiElN. 
Right  of  conrt  to  render  personal  judgment  in  action  to  enforce 
lien. 

Distinguished  in  Cannon  v.  Williams,  14  Colo.  21,  23  Pac.  456;  St 
Kevin  Min.  Co.  v.  Isaacs,  18  Colo.  400,  32  Pac.  822,— holding  that  court 
may  render  personal  judgment  for  amount  found  to  be  due  in  act'^xi 
to  foreclose  meclianic's  lien,  although  clain  for  lien  abandoned. 
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4  COLO.  515,  BTERS  v.  HT78SEY. 
Release  of  surety. 

Cited  in  Brandt,  Suretyship,  3d  ed.  722,  on  release  of  surety  by  binding 
extension  of  time  to  principal. 

4  OOLO.  524,  KANSAS  P.  R.  CO.  v.  CRANBCER. 

Doctrine  of  last  clear  chance. 

Cited  in  Denver  &  B.  P.  Tlapid  Transit  Co.  y.  Dwyer,  20  Colo.  ISf, 
36  Pac.  1106;  Poston  v.  Denver  Consol.  Tramway  Co.  11  Colo.  App.  187, 
58  Pac.  391;  Hector  Min.  Co.  ▼.  Robertson,  22  Colo.  491,  45  Pac.  40«,— 
holding  contributory  negligence  no  bar  to  recovery  when  defendant, 
with  knowledge  of  plaintiff's  exposed  condition,  might  have  prevented 
injury  by  exercise  of  ordinary  care;  Denver  &  R.  G.  R.  Co.  v.  Bnlfelir, 
80  Colo.  27,  69  Pac.  582;  IJichols  v.  Chicago,  B.  &  Q.  R.  Co.  44  Colo. 
501,  98  Pac.  808,— holding  that  party  who  has  last  opportunity  of 
avoiding  injury  must  prevent  it  if,  by  exercise  of  reasonable  care  he 
can  do  so;  Denver  City  Tramway  Co.  v.  Wright,  47  Colo.  866,  107  Pac. 
1074,  holding  contributory  negligence  no  bar  to  recovery  where  offending 
party  failed  to  use  due  care  after  becoming  aware  of  other's  peril,  or 
failed  to  use  due  care  to  become  cognizant  of  it;  Kennedy  v.  Denver, 
S.  P.  &  P.  R.  Co.  10  Colo.  493,  16  Pac.  210,  bolding  one  guilty  of  eon- 
tributory  negligence  not  entitled  to  recover  for  injury  received  from 
train  unless  gross  or  wanton  negligence  on  part  of  trainmen  established. 

Cited  in  Cooley,  Torts,  8d  ed.  1460,  on  freedom  from  negligence  where 
trespasser  on  railroad  was  not  discovered  in  time  to  avoid  injury. 

Distinguished  in  Chicago,  R.  I.  &  P.  R.  C6.  v.  Criaman,  19  Cdo.  80, 
84  Pac.  286,  holding  negligence  on  part  of  railroad  no  excuse  for  traveler 
approaching  crossing  without  using  proper  care  on  his  part. 
Duty  of  trial  court  in  instructing  Juries. 

Cited  in  Moffatt  v.  Tenney,  17  Colo.  189,  80  Pac.  848,  on  duty  of 
trial  courts  in  instructing  juries. 

4  COLO.  526,  MORGAN  v.  HSDGXSS,  Dissenting  opfnion  In  5 

COLO.    60. 
Right  to  sue  cotenant  In  replevin. 

Cited  in  Adams  v.  Thornton,  5  Cal.  App.  455,  90  Pac.  713,  holding 
tenant  in  common  entitled  to  maintain  replevin  against  cotenant  where 
cotenant  took  entire  crop  after  division  had  been  made. 

Cited  in  note  in  50  A.  tS.  R.  841,  on  action  by  co-tenant  to  recover 
possession  of  property  of  cotenancy. 

4  OOLO.   5 82,  RE  SMITH. 

Right  of  Justice  to  dismiss  preilimlnary  complaint  npon  failure 
of  prosecutor  to  act. 

Cited  in  State  ex  rel.  Komano  v.  Takey,  48  Wash.  15,  85  Pac.  996, 
9  A.  &  E.  Ann.  Cas.  1071,  holding  that  justice  of  the  peace  had  no 
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power  to  diamifls  preliminary  complaint  on  ground  that  prosecuting 
attorney  had  not  investigated  and  filed  information. 

4  OOIiO.  535,  STREETER  v.  BIARSHAIili  SILVER  MIN.  CO.  7 

MOR.  MIN.  REP.   660. 
ConfliUng  appearance  to  parties  served. 

CSted  in  White  v.  White  (W.  Va.)  24  L.R.A.(N.8.)  1279,  66  S.  E.  2, 
holding  appearance  confined  to  parties  served  with  process  where  decree 
in  general  terms  recites  appearance. 
Right  to  enter  Anal  judgment  against  one  of  several  defendants. 

Cited  in  Bissell  v.  Cushman,  5  Colo.  76,  holding  that  final  judgment 
cannot  be  entered  against  one  or  more  of  severiU  defendants  without 
disposing  of  case  as  to  all,  where  all  have  been  served. 
Right  to  reverse  entire  judgment  as  to  one  defendant  only. 

Cited  in  Owl  Canon  Gypsum  Co.  v.  Ferguson,  2  Colo.  App.  219,  80 
Pac  255,  holding  that  entire  judgment  against  several  defendants  can- 
not be  reversed  as  to  one  and  remain  as  to  others. 

Cited  in  notes  in  32  Am.  Dec.  605,  on  invalidity  of  judgment  as  to 
part  of  defendants;  91  A.  S.  R.  368,  on  entirety  of  judgments  void  aa 
against  some  of  the  parties. 
Jieasure  of  damages  In  tort  action. 

Cited  in  Clifford  v.  Denver,  S.  P.  &  P.  R  Co.  9  Colo.  333,  12  Pac 
219,  holding  damages  other  than  actual,  natural  and  proximate  result 
of  wrong  committed  not  allowable;  Gray  v.  Linton,  38  Colo.  175,  88 
Pac.  749,  holding  damages  recoverable  in  action  for  eviction  actual, 
natural  and  proximate  result  of  wrong. 

I 
4  OOIiO.  542,  FIl4LEy  v.  CODY. 

Necessity  that  papers  not  parts  of  record  be  preserved  hy  bill 
of  exceptions.     . 

Cited  in  Wike  v.  Campbell,  5  Colo.  126,  holding  that  papers  filed  in 
progress  of  trial  and  not  intrinsically  parts  of  record  cannot  become 
such  by  being  incorporated  therein;  Truesdale  v.  Montrose,  44  Colo.  416, 
99  Pac.  63,  holding  that  agreed  statement  of  facts  filed  in  court  below 
must  be  presented  by  bill  of  exceptions. 

4  GOIiO.  543,  HAECKMAN  v.  MANNING. 

Effect  of  release  of  one  of  two  joint  or  joint  and  several  obligors. 

Cited  in  Hochmark  v.  Richler,  16  Colo.  263,  26  Pac.  818,  holding  that 
release  of  maker  of  several  note  without  consent  of  co-maker  releases 
latter. 

Cited  in  Sutherland,  Dam.  3d  ed.  354,  on  release  of  one  jointly  or 
.jointly  and  severally  liable  by  satisfaction,  as  discharge  of  aU. 

Distinguished  in  Ghost  v.   Shuman,  4  Colo.  App.  88,  34  Pac  733, 
holding  that  action  for  rents  and  profits  may  be  prosecuted  against 
party  assuming  ownership,  notwithstanding  disclaimer  by  occupant, 
Accord  and  satisfaction. 

Cited  in  note  in  100  A.  S.  R.  400,  on  accord  and  aaiisfactloiL 
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4  COLO.  546,  PRICE  v.  KRAMER. 

Remedy  of  taxpayer  for  excessive  or  illegal  assessment. 

Cited  in  Metcalf  v.  Fisher,  2  Colo.  App.  376,  31  Pac.  175,  holding 
excessive  tax  assessment  insufficient  ground  to  warrant  injunction 
against  county  treasurer  to  restrain  him  from  collecting  tax  by  distraint 
of  property;  Woodward  v.  Ellsworth,  4  Colo.  580,  holding  illegality  in 
tax  assessment  insufficient  as  sole  ground  to  warrant  injunction  to 
restrain  sale  of  personalty  to  satisfy  taxes;  Breeze  v.  Haley,  10  Colo. 
5,  13  Pac.  913,  holding  that  injunction  will  not  lie  to  restrain  collection 
of  tax  on  ground  of  excessive  valuation;  Orlando  v.  Giles,  51  FJa.  422, 
40  S.  W.  834,  holding  owners  of  lots  without  remedy  in  courts  where 
they  have  failed  to  make  timely  application  to  city  council  as  reviewing 
board;  Ward  v.  AIsup,  100  Tenn.  619,  46  S.  W.  673,  holding  that  com- 
plaint must  be  made  to  board  of  equalization  before  suit  to  recover  tax 
paid  under  protest  can  be  maintained. 

Cited  in  Cooley,  Tax,  3d  ed.  1381,  on  necessity  for  following  statutory 
provisions  in  order  to  review  assessments. 

4  COLO.  556,  HOPPIE  v.  BEST. 

Effect  of  failure  to  object  to  testimony  at  trial. 

Cited  in  Piela  v.  People,  6  Colo.  343,  holding  defendant  considered 
as  having  waived  objections  to  illegal  testimony  offered  on  trial  by 
failing  to  object  to  .same;  Famcomb  v.  Stem,  18  Colo.  279,  32  Pac. 
612,  holding  that  reviewing  court  will  not  pass  upon  sufficiency  of 
evidence  unless  it  appears  that  objection .  was  taken  in  apt  time  at 
trial  court. 

4  COLO.  557,  JOHNSON  ▼.  BUELL,  9  MOR.  MIN.  REP.   502. 
Mining  rights. 

Cited  in  notes  in  63  A.  D.  104,  109,  on  mining  rights;  58  A*  S.  R. 
265,  278,  on  what  included  in  patents  for  mineral  lands. 

4  COLO.  558,  DECKER  v.  MYLES. 
Snfnclency  of  publication  of  statutory  notice. 

Cited  in  Orman  v.  Bowles,  18  Colo.  463,  33  Pac.  109,  holding  notice 
published  in  each  daily  issue  of  newspaper  for  full  period  of  twenty 
days  compliance  with  order  of  court  requiring  publication  once  a  week 
for  three  successive  weeks;  Mortgage  Trust  Co.  v.  Redd,  38  Colo.  458, 
8  L.R.A.(N.S.)  1215,  120  Am.  St.  Rep.  132,  88  Pac.  473,  holding  that 
notice  published  in  three  consecutive  weekly  issues  of  newspaper  before 
date  noticed  for  making  application  for  order  of  sale  was  for  three 
successive  weeks;  Harrison  v.  Wallis,  44  Misc.  492,  90  N.  Y.  Supp.  44, 
ho1din$r  four  weeks'  notice  of  lis  pendens  published  for  first  and  last 
time,  on  Sunday  valid,  unless  defendant  shows  that  notice  was  actually 
published  after  sunrise  on  Sundays  in  question,  where  two  weeks  must 
intervene  between  last  publication  and  return  day. 

Distinguished  in  Hunt  v.  Eureka  Gulch  Aiin.  Co.  14  Colo.  451,  24 
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Pac  550,  17  Mor.  Min.  Rep.  840,  holding  that  aetion  m 

advise  elalm  not  maintainable  unkaa  a^Tesrse  elaim  be  filed    withia 

sixty  days  of  pnblieadon. 

Proper  defendants  in  prooeedings  nw§er  MeotuMilcs'  I4ea  Jkjct^ 

Cited  in  Snodgrass  t.  Holland,  6  Colo.  fMH,  boMing  ovnefn  of  prc^periy 
to  be  diarged  defendants  pn^[>«r  In  fvoeeedings  under  Mecbanics'  Lien 
Law;  German  Nat.  Bank  ▼.  Elwood,  16  Colo.  344,  27  Pae.  705«  to  the 
point  that  defendants  proper  in  proceedings  to  foreelose  miners'  aoJ 
mechanics'  liens  are  owners  of  property  aongbt  to  be  charged;  Peet  v. 
Miles,  7  N.  M.  317,  84  Pac.  686  (dissenting  opinion),  on  oeeoMory 
parties  to  proceeding  in  equity  to  enforce  meohanies'  Uen. 
Nature  of  proceeding  to  enforce  mechanies'  Hen. 

Cited  in  Bradbury  ▼.  Butl^,  1  Colo.  App.  430,  29  Pac.  468;  Hiajiaa 
▼.  Colorado  6aT.  Bank,  8  Colo.  App.  28,  81  Pac  1020;  San  Juan  &  St. 
L.  Hin.  &  S.  Co.  v.  Finch,  6  Colo.  214,~^]ding  proceedings  to  enforce 
rights  under  mecSianics'  lien  law  equitable  in  tiieir  nature. 

4  OOIiO.  667,  LAWRENCE:  y.  ROBINSON,  12  MOR.  MIN.  KES*. 

S87. 
Mining  partnershlpfl. 

Cited  in  Abbott  v.  Smith,  8  Colo.  App.  264,  82  Pae.  643,  holding  each 
party  to  agreement  to  engage  in  business  of  prasipeeting  for  and  develop- 
ment of  mining  property  for  joint  use  of  all,  agent  of  other. 

CSted  in  notes  in  88  A.  D.  104  107,  on  mining  partnerships;  19  Sng. 
Rul.  Cm.  656,  on  presumption  of  equality  of  shares  of  partners;  7 
L.R.A.(N.S.)  818,  on  location  of  mining  claim. 

Distinguished  in  Walcott  v.  Watson,  53  Fed.  429,  holding  fact  insufB- 
cient  to  establish  mining  copaitnership  between  parties. 

4  COLO.  678,  BACON  ▼.  LAMB. 

4   COLO.    680,   WOODWARD   t.   ELLSWORTH. 
Enforcement  of  payment  of  taK. 

Cited  in  notes  in  29  L.RA.  280,  on  prtorRy  of  elalma  for  taxes  agunst 
debtor's  assets;   17  L.RJl.{NJ3.)   466,  on  effect  of  property  beiiy  in 
eustodia  legis  on  right  to  enforce  payment  of  taxes. 
—  Against  national  bank. 

Cited  in  Cooley,  Tax.  3d  ed.  834,  on  right  to  colleet  tax  on  finds  of 
insolvent  national  bank  in  hands  of  reeeiver;  High,  Reoeiv.  4th  ed.  458, 
on  right  to  enjoin  sale  of  property  of  national  bank  in  hands  of  rseeiver 
for  tax  levied  after  bank  became  insolvent. 

Cited  in  notes  in  45  L.R.A.  743,  on  state  taxation  of  national  banks; 
96  A.  D.  291,  on  power  of  states  to  tax  stock  and  other  property  of 
national  banks. 

4  COLO.  684,  GREEN  v.  RICHARDSON. 
Right  of  beneficiary  to  sue  on  contract. 
Cited  in  Teller  v.  Ferguson,  24  Colo.  482,  61  Pae.  429;  Mclnthre  v. 
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£eliiffer,  81  Colo.  246,  72  Fac.  1056;  Mopre  t.  First  Nat.  Bank,  38  Ck)lo. 
336,  10  L.R.A.(N.S.)  260,  120  Am.  St.  Rep.  120,  88  l^ac.  385,  12  A.  & 
E.  Ann.  Cas.  268, — ^holding  third  party  for  whose  use  and  benefit  con- 
tract was  directed  made,  entitled  to  sue  thereon  in  his  own  name; 
International  IVust  Co.  y.  Keefe  Mfg.  &  Invest.  Co.  40  Colo.  440,  18 
L.RA.(N.S.)  455,  91  Fac.  915,  to  the  point  that  third  party,  for  whose 
benefit  simple  contract  has  been  entered  into  for  valuable  consideration 
moving  fr<Mn  promisee,  may  sue  thereon  in  his  own  name. 

Cited  in  notes  in  39  A.  S.  R.  533,  on  promise  for  benefit  of  third 
person;  71  A.  S.  R.  182,  200;  25  L-RA.  264,  266,— on  right  of  third 
party  to  sue  upon  contract  made  for  his  benefit. 

4  COIiO.  586,  KNOX  ▼.  McFARRAN. 

Ck>mpeteucy  of  evidence  of  fraudulent  conveyance  In  ejectment. 

Cited  in  Lewis  v.  Hamilton,  26  Colo.  263,  58  Fac.  196,  to  the  point 
that  at  common  law  it  was  competent  in  ejectment  to  show  that  con« 
veyance  was  made  with  intent  to  defraud  creditors;  Rauer  v.  Thomas, 
60  Kan.  71,  55  Fac.  285,  holding  it  competent  in  action  to  recover  real 
property  to  prove  that  conveyance  relied  upon  to  show  title  in  third 
person  as  defense  to  suit  was  made  with  intent  to  defraud  creditors. 
Competency  of  grantor's  incapacity  as  defense  In  ejectment. 

Cited  in  Elder  v.  Schumacher,  18  Colo.  433,  33  Fac.  175,  holding  evi- 
dence of  grantor's  incapacity  competent  as  defense  to  action  of  eject- 
ment. 
Admissibility  of  vendor's  declarations  in  action  against  vendee. 

Cited  in  Brown  Bros.  v.  Fotter,  13  Colo.  App.  512,  58  Fac.  785,  holding 
declarations  of  vendor,  made  long  after  transfer,  inadmissible  in  evi- 
dence in  action  against  vendee,  to  show  that  transfer  was  fraudulent. 
Pre-existing  debt  as  valuable  consideration. 

Cited  in  Cassidy  v.  Ilarrelson,  1  Colo.  App.  458,  29  Fac.  525;  Haraszthy 
V.  Shandel,  1  Colo.  App.  137,  27  Fac.  876,— holding  pre-existing  debt  good 
consideration  to  support  transfer  of  property  as  against  existing  cred- 
itors; Beaman  v.  Stewart,  19  Colo.  App.  226,  74  Fac.  344,  holding  pre- 
existing debt  sufficient  consideratioh  to  sustain  plea  of  bona  fide  pur- 
chaser for  value;  McMurtrie  v.  Riddell,  9  Colo.  497,  13  Fac.  181,  holding 
judgment  creditor  purchasing  property  at  sherifT's  sale  under  his  own 
judgment,  bona  fide  purchaser;  Merchants*  Bank  v.  McClelland,  9  Colo. 
608,  13  Fac.  723;  First  Nat.  Bank  v.  Schmidt,  6  Colo.  App.  216,  40  Fac. 
479;  Jerome  v.  Carbonate  Nat.  Bank,  22  Colo.  37,  43  Fac.  215,— Iiolding 
one  who  takes  property  in  payment  or  security  of  pre-existing  debt 
purchaser  for  valuable  consideration;  Lomax  v.  Colorado  Nat.  Bank, 
46  Colo.  229,  104  Pac.  So,  holding  pre-existing  debt  sulTicient  considera- 
tion for  promissory  note;  Henry  v.  Vliet,  33  Neb.  130,  19  L.R.A.  590, 
29  Am.  St.  Rep.  478,  49  N.  W.  1107,  holding  pre-existing  debt  valuable 
consideration  for  chattel  mortgage;  Keid,  M.  &  Co.  v.  Bird,  15  Colo. 
App.  116,  61  Fac.  353,  holding  chattel  mortgage  in  consideration  of 
pre-existing  debt  not  valid  as  against  vendor  who  had  right  to  rescind 
sale  to  mortgagor  for  fraud. 
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ItOP. 

Cited  in  Gampbell  v.  First  Nat.  Bank,  22  Ck>lo.  177,  48  Pac  1007, 
holding  rights  of  holder  of  unrecorded  deed  superior  to  those  of  creditor 
of  grantor,  who,  having  notice  of  conveyance,  causes  property  to  be 
attached  as  that  of  debtor. 
Parol  evidence  to  show  resulting  trust. 

Cited  in  Lipscomb  v.  Nichols,  6  Colo.  290;  Warren  y.  Adams,  19  Colo. 
515,  36  Pac.  604;  Waterbury  v.  Fisher,  5  Colo.  App.  862,  38  Pac.  846; 
Walker  v.  Bruce,  44  Colo.  109,  97  Pac.  260,— holding  that  resulting 
trusts  may  be  shown  by  paroL 
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